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ministrator of General Services shall provide
the Federal Acquisition Institute with
amounts from the acquisition workforce train-
ing fund established under section 1703(i) of
this title sufficient to meet the annual budget
for the Federal Acquisition Institute re-
quested by the Administrator under paragraph
(1).

(c) FEDERAL ACQUISITION INSTITUTE BOARD OF
DIRECTORS.—

(1) REPORTING TO ADMINISTRATOR.—The Fed-
eral Acquisition Institute shall report through
its Board of Directors directly to the Adminis-
trator.

(2) CoMPOSITION.—The Board shall be com-
posed of not more than 8 individuals from the
Federal Government representing a mix of ac-
quisition functional areas, all of whom shall
be appointed by the Administrator.

(3) DUTIES.—The Board shall provide general
direction to the Federal Acquisition Institute
to ensure that the Institute—

(A) meets its statutory requirements;

(B) meets the needs of the Federal acquisi-
tion workforce;

(C) implements appropriate programs;

(D) coordinates with appropriate organiza-
tions and groups that have an impact on the
Federal acquisition workforce;

(BE) develops and implements plans to meet
future challenges of the Federal acquisition
workforce; and

(F) works closely with the Defense Acqui-
sition University.

(4) RECOMMENDATIONS.—The Board shall
make recommendations to the Administrator
regarding the development and execution of
the annual budget of the Federal Acquisition
Institute.

(d) DIRECTOR.—The Director of the Federal Ac-
quisition Institute shall be appointed by, be sub-
ject to the direction and control of, and report
directly to the Administrator.

(e) ANNUAL REPORT.—The Administrator shall
submit to the Committee on Homeland Security
and Governmental Affairs and the Committee on
Appropriations of the Senate and the Committee
on Oversight and Government Reform and the
Committee on Appropriations of the House of
Representatives an annual report on the pro-
jected budget needs and expense plans of the
Federal Acquisition Institute to fulfill its man-
date.

(Added Pub. L. 112-81, div. A,
§864(b)(1), Dec. 31, 2011, 125 Stat. 1523.)

title VIII,

Statutory Notes and Related Subsidiaries
CHANGE OF NAME

Committee on Oversight and Government Reform of
House of Representatives changed to Committee on
Oversight and Reform of House of Representatives by
House Resolution No. 6, One Hundred Sixteenth Con-
gress, Jan. 9, 2019.

CONSTRUCTION

Pub. L. 112-81, div. A, title VIII, §864(e), Dec. 31, 2011,
125 Stat. 15625, provided that: “Nothing in this section
[enacting this chapter and amending sections 1122, 1703,
and 1704 of this title], or the amendments made by this
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section, shall be construed to preclude the Secretary of
Defense from establishing acquisition workforce poli-
cies, procedures, training standards, and certification
requirements for acquisition positions in the Depart-
ment of Defense, as provided in chapter 87 of title 10,
United States Code.”

TRAINING COURSE ON HUMAN TRAFFICKING AND
GOVERNMENT CONTRACTING

Pub. L. 115425, title I, §113, Jan. 8, 2019, 132 Stat. 5477,
provided that: ‘“‘Any curriculum, including any con-
tinuing education curriculum, for the acquisition
workforce used by the Federal Acquisition Institute es-
tablished under section 1201 of title 41, United States
Code, shall include at least 1 course, lasting at least 30
minutes, regarding the law and regulations relating to
human trafficking and contracting with the Federal
Government.”
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SUBCHAPTER I—FEDERAL ACQUISITION
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Editorial Notes

AMENDMENTS

2018—Pub. L. 115-390, title II, §202(b), Dec. 21, 2018, 132
Stat. 5188, added item for subchapter III and items 1321
to 1328.

SUBCHAPTER I—FEDERAL ACQUISITION
REGULATORY COUNCIL

§ 1301. Definition

In this subchapter, the term ‘“‘Council’”’” means
the Federal Acquisition Regulatory Council es-
tablished under section 1302(a) of this title.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3691.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:403(17). Pub. L. 93-400, §4(17), as
added Pub. L. 108-375, title
VIII, §807(b), Oct. 28, 2004,

118 Stat. 2011.

§ 1302. Establishment and membership

(a) ESTABLISHMENT.—There is a Federal Acqui-
sition Regulatory Council to assist in the direc-
tion and coordination of Government-wide pro-
curement policy and Government-wide procure-
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ment regulatory activities in the Federal Gov-
ernment.
(b) MEMBERSHIP.—
(1) MAKEUP OF COUNCIL.—The Council con-
sists of—
(A) the Administrator;
(B) the Secretary of Defense;
(C) the Administrator of National Aero-
nautics and Space; and
(D) the Administrator of General Services.

(2) DESIGNATION OF OTHER OFFICIALS.—

(A) OFFICIALS WHO MAY BE DESIGNATED.—
Notwithstanding section 121(d)(1) and (2) of
title 40, the officials specified in subpara-
graphs (B) to (D) of paragraph (1) may des-
ignate to serve on and attend meetings of
the Council in place of that official—

(i) the official assigned by statute with
the responsibility for acquisition policy in
each of their respective agencies or, in the
case of the Secretary of Defense, an offi-
cial at an organizational level not lower
than an Assistant Secretary of Defense
within the Office of the Under Secretary of
Defense for Acquisition and Sustainment;
or

(ii) if no official of that agency is as-
signed by statute with the responsibility
for acquisition policy for that agency, the
official designated pursuant to section
1702(c) of this title.

(B) LIMITATION ON DESIGNATION.—No other
official or employee may be designated to
serve on the Council.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3691;
Pub. L. 116-92, div. A, title IX, §902(88), Dec. 20,
2019, 133 Stat. 1554.)

HISTORICAL AND REVISION NOTES

};:sgg(fg Source (U.S. Code) Source (Statutes at Large)

1302(2) ..o 41:421(a). Pub. L. 93-400, §25(a), (b), a
added Pub. L. 100-679, §4,
Nov. 17, 1988, 102 Stat.
4056; Pub. L. 101-510, title
VIII, §807, Nov. 5, 1990, 104
Stat. 1593; Pub. L. 104-106,
title XLIII, §4322(a)(2),
Feb. 10, 1996, 110 Stat. 677.

1302(D) ... 41:421(b).

In subsection (a), the words ‘‘(hereinafter in this sec-
tion referred to as the ‘Council’)”’ are omitted as unnec-
essary.

In subsection (b)(2)(A)(i), the words ‘‘Under Secretary
of Defense for Acquisition, Technology, and Logistics”’
are substituted for ‘“Under Secretary of Defense for Ac-
quisition and Technology’’ because of section 911(a)(1)
of the National Defense Authorization Act for Fiscal
Year 2000 (Public Law 106-65, 113 Stat. 717, 10 U.S.C. 133
note).

In subsection (b)(2)(A)(ii), the cross-reference to sec-
tion 16(3) of the Office of Federal Procurement Policy
Act (41:414(3)) is treated as a cross-reference to section
16(c) of the Act to reflect the amendment of section 16
by section 1421(a)(1) of the National Defense Authoriza-
tion Act for Fiscal Year 2004 (Public Law 108-136, 117
Stat. 1666).

Editorial Notes

AMENDMENTS

2019—Subsec. (b)(2)(A)(i). Pub. L. 116-92 substituted
“Under Secretary of Defense for Acquisition and
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Sustainment’ for ‘““Under Secretary of Defense for Ac-
quisition, Technology, and Logistics’’.

Statutory Notes and Related Subsidiaries
STATUS OF DIRECTOR OF DEFENSE PROCUREMENT

Pub. L. 102-190, div. A, title VIII, §809, Dec. 5, 1991, 105
Stat. 1423, as amended by Pub. L. 103-160, div. A, title
IX, §904(f), Nov. 30, 1993, 107 Stat. 1729; Pub. L. 106-65,
div. A, title IX, §911(a)(1), Oct. 5, 1999, 113 Stat. 717, pro-
vided that: ‘“For the purposes of the amendment made
by section 807 of the National Defense Authorization
Act for Fiscal Year 1991 (Public Law 101-510; 104 Stat.
1593) to section 25(b)(2) of the Office of Federal Procure-
ment Policy Act ([former] 41 U.S.C. 421(b)(2)) [now 41
U.S.C. 1302(b)(2)], the Director of Defense Procurement
of the Department of Defense shall be considered to be
an official at an organizational level of an Assistant
Secretary of Defense within the Office of the Under
Secretary of Defense for Acquisition, Technology, and
Logistics.”

§ 1303. Functions and authority

(a) FUNCTIONS.—

(1) ISSUE AND MAINTAIN FEDERAL ACQUISITION
REGULATION.—Subject to sections 1121, 1122(a)
to (c)(1), 1125, 1126, 1130, 1131, and 2305 of this
title, the Administrator of General Services,
the Secretary of Defense, and the Adminis-
trator of National Aeronautics and Space, pur-
suant to their respective authorities under di-
vision C of this subtitle, chapter 4 of title 10,
chapter 137 legacy provisions (as such term is
defined in section 3016 of title 10), and the Na-
tional Aeronautics and Space Act of 1958 (42
U.S.C. 2451 et seq.),! shall jointly issue and
maintain in accordance with subsection (d) a
single Government-wide procurement regula-
tion, to be known as the Federal Acquisition
Regulation.

(2) LIMITATION ON OTHER REGULATIONS.—
Other regulations relating to procurement
issued by an executive agency shall be limited
to—

(A) regulations essential to implement
Government-wide policies and procedures
within the agency; and

(B) additional policies and procedures re-
quired to satisfy the specific and unique
needs of the agency.

(3) ENSURE CONSISTENT REGULATIONS.—The
Administrator, in consultation with the Coun-
cil, shall ensure that procurement regulations
prescribed by executive agencies are con-
sistent with the Federal Acquisition Regula-
tion and in accordance with the policies pre-
scribed pursuant to section 1121(b) of this title.

(4) REQUEST TO REVIEW REGULATION.—

(A) BASIS FOR REQUEST.—Under procedures
the Administrator establishes, a person may
request the Administrator to review a regu-
lation relating to procurement on the basis
that the regulation is inconsistent with the
Federal Acquisition Regulation.

(B) PERIOD OF REVIEW.—Unless the request
is frivolous or does not, on its face, state a
valid basis for the review, the Administrator
shall complete the review not later than 60
days after receiving the request. The time
for completion of the review may be ex-

1See References in Text note below.
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tended if the Administrator determines that
an additional period of review is required.
The Administrator shall advise the re-
quester of the reasons for the extension and
the date by which the review will be com-
pleted.

(6) WHEN REGULATION IS INCONSISTENT OR
NEEDS TO BE IMPROVED.—If the Administrator
determines that a regulation relating to pro-
curement is inconsistent with the Federal Ac-
quisition Regulation or that the regulation
otherwise should be revised to remove an in-
consistency with the policies prescribed under
section 1121(b) of this title, the Administrator
shall rescind or deny the promulgation of the
regulation or take other action authorized
under sections 1121, 1122(a) to (c)(1), 1125, 1126,
1130, 1131, and 2305 of this title as may be nec-
essary to remove the inconsistency. If the Ad-
ministrator determines that the regulation,
although not inconsistent with the Federal
Acquisition Regulation or those policies,
should be revised to improve compliance with
the Regulation or policies, the Administrator
shall take action authorized under sections
1121, 1122(a) to (c)(1), 1125, 1126, 1130, 1131, and
2305 as may be necessary and appropriate.

(6) DECISIONS TO BE IN WRITING AND PUBLICLY
AVAILABLE.—The decisions of the Adminis-
trator shall be in writing and made publicly
available.

(b) ADDITIONAL RESPONSIBILITIES OF MEMBER-
SHIP.—

(1) IN GENERAL.—Subject to the authority,
direction, and control of the head of the agen-
cy concerned, each official who represents an
agency on the Council pursuant to section
1302(b) of this title shall—

(A) approve or disapprove all regulations
relating to procurement that are proposed
for public comment, prescribed in final form,
or otherwise made effective by that agency
before the regulation may be prescribed in
final form, or otherwise made effective, ex-
cept that the official may grant an interim
approval, without review, for not more than
60 days for a procurement regulation in ur-
gent and compelling circumstances;

(B) carry out the responsibilities of that
agency set forth in chapter 35 of title 44 for
each information collection request that re-
lates to procurement rules or regulations;
and

(C) eliminate or reduce—

(i) any redundant or unnecessary levels
of review and approval in the procurement
system of that agency; and

(ii) redundant or unnecessary procure-
ment regulations which are unique to that
agency.

(2) LIMITATION ON DELEGATION.—The author-
ity to review and approve or disapprove regu-
lations under paragraph (1)(A) may not be del-
egated to an individual outside the office of
the official who represents the agency on the
Council pursuant to section 1302(b) of this
title.

(c) GOVERNING POLICIES.—AIll actions of the
Council and of members of the Council shall be
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in accordance with and furtherance of the poli-
cies prescribed under section 1121(b) of this title.

(d) GENERAL AUTHORITY WITH RESPECT TO FED-
ERAL ACQUISITION REGULATION.—Subject to sec-
tion 1121(d) of this title, the Council shall man-
age, coordinate, control, and monitor the main-
tenance of, issuance of, and changes in, the Fed-
eral Acquisition Regulation.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3691;
Pub. L. 117-81, div. A, title XVII, §1702(h)(2), Dec.
27, 2021, 135 Stat. 2158

HISTORICAL AND REVISION NOTES

gsggfgg Source (U.S. Code) Source (Statutes at Large)

1303(a) ........ 41:421(c). Pub. L. 93-400, §25(c)—(f), as
added Pub. L. 100-679, §4,
Nov. 17, 1988, 102 Stat.
4056; Pub. L. 104-201, title
VIII, §822, title X,
§1074(£)(3), Sept. 23, 1996,
110 Stat. 2609, 2661; Pub. L.
105-85, title VIII, §841(d),
Nov. 18, 1997, 111 Stat.
1843.

1303(b) ........ 41:421(d).

1303(c) . . | 41:421(e).

1303(d) ........ 41:421(f).

In subsection (a)(6), the text of 41:421(c)(6) (last sen-
tence) is omitted because 41:407 was repealed by section
4305(b) of the National Defense Authorization Act of
Fiscal Year 1996 (Public Law 104-106, 110 Stat. 665).

In subsection (b)(1)(A), the words ‘‘after 60 days after
November 17, 1988°’ are omitted as obsolete.

In subsection (b)(1)(B), the words ‘‘(as that term is de-
fined in section 3502(11) of title 44)” are omitted be-
cause chapter 35 of title 44 was amended generally by
the Paperwork Reduction Act of 1995 (Public Law
104-13, 109 Stat. 163) and 44:3502 no longer defines ‘‘infor-
mation collection request’’. The term ‘‘information col-
lection request’ is retained in this section of the re-
vised title, however, because 44:ch. 35 still contains pro-
visions about requests for collection of information.

Editorial Notes
REFERENCES IN TEXT

The National Aeronautics and Space Act of 1958, re-
ferred to in subsec. (a)(1), is Pub. L. 85-568, July 29, 1958,
72 Stat. 426, which was classified principally to chapter
26 (§2451 et seq.) of Title 42, The Public Health and Wel-
fare, and was substantially repealed and restated as
chapter 201 (§20101 et seq.) of Title 51, National and
Commercial Space Programs, by Pub. L. 111-314, §§3, 6,
Dec. 18, 2010, 124 Stat. 3328, 3444. For complete classi-
fication of this Act to the Code, see Short Title of 1958
Act note set out under section 10101 of Title 51 and Ta-
bles.

AMENDMENTS

2021—Subsec. (a)(1). Pub. L. 117-81 substituted ‘‘chap-
ter 4 of title 10, chapter 137 legacy provisions (as such
term is defined in section 3016 of title 10)” for ‘‘chapters
4 and 137 of title 10”.

§ 1304. Contract clauses and certifications

(a) REPETITIVE NONSTANDARD CONTRACT
CLAUSES DISCOURAGED.—The Council shall pre-
scribe regulations to discourage the use of a
nonstandard contract clause on a repetitive
basis. The regulations shall include provisions
that—

(1) clearly define what types of contract
clauses are to be treated as nonstandard
clauses; and

(2) require prior approval for the use of a
nonstandard clause on a repetitive basis by an
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official at a level of responsibility above the
contracting officer.

(b) WHEN CERTIFICATION REQUIRED.—

(1) BY LAW.—A provision of law may not be
construed as requiring a certification by a
contractor or offeror in a procurement made
or to be made by the Federal Government un-
less that provision of law specifically provides
that such a certification shall be required.

(2) IN FEDERAL ACQUISITION REGULATION.—A
requirement for a certification by a contractor
or offeror may not be included in the Federal
Acquisition Regulation unless—

(A) the certification requirement is spe-
cifically imposed by statute; or

(B) written justification for the certifi-
cation requirement is provided to the Ad-
ministrator by the Council and the Adminis-
trator approves in writing the inclusion of
the certification requirement.

(3) EXECUTIVE AGENCY PROCUREMENT REGULA-
TION.—

(A) DEFINITION.—In subparagraph (B), the
term ‘‘head of the executive agency’ with
respect to a military department means the
Secretary of Defense.

(B) WHEN CERTIFICATION REQUIREMENT MAY
BE INCLUDED IN REGULATION.—A requirement
for a certification by a contractor or offeror
may not be included in a procurement regu-
lation of an executive agency unless—

(i) the certification requirement is spe-
cifically imposed by statute; or

(ii) written justification for the certifi-
cation requirement is provided to the head
of the executive agency by the senior pro-
curement executive of the agency and the
head of the executive agency approves in
writing the inclusion of the certification
requirement.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3693.)

HISTORICAL AND REVISION NOTES

gggt%eg Source (U.S. Code) Source (Statutes at Large)
1304(a) ........ 41:425(a). Pub. L. 93-400, §29, as added
Pub. L. 103-355, title I,
§1093, Oct. 13, 1994, 108
Stat. 3273; Pub. L. 104-106,
title XLIII, §4301(b)(2)(A),
(c), Feb. 10, 1996, 110 Stat.
657, 658.
1304(b)(1) .... | 41:425(b).
130§l(b)(2), 41:425(c).
3).

Statutory Notes and Related Subsidiaries
CURRENT CERTIFICATION REQUIREMENTS

Pub. L. 104-106, div. D, title XLIII, §4301(b)(1), Feb. 10,
1996, 110 Stat. 656, provided that:

““(A) Not later than 210 days after the date of the en-
actment of this Act [Feb. 10, 1996], the Administrator
for Federal Procurement Policy shall issue for public
comment a proposal to amend the Federal Acquisition
Regulation to remove from the Federal Acquisition
Regulation certification requirements for contractors
and offerors that are not specifically imposed by stat-
ute. The Administrator may omit such a certification
requirement from the proposal only if—

‘(i) the Federal Acquisition Regulatory Council
provides the Administrator with a written justifica-
tion for the requirement and a determination that
there is no less burdensome means for administering
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and enforcing the particular regulation that contains

the certification requirement; and

¢(i1) the Administrator approves in writing the re-
tention of the certification requirement.

‘(B)(1) Not later than 210 days after the date of the
enactment of this Act, the head of each executive agen-
cy that has agency procurement regulations containing
one or more certification requirements for contractors
and offerors that are not specifically imposed by stat-
ute shall issue for public comment a proposal to amend
the regulations to remove the certification require-
ments. The head of the executive agency may omit
such a certification requirement from the proposal
only if—

“(I) the senior procurement executive for the exec-
utive agency provides the head of the executive agen-
cy with a written justification for the requirement
and a determination that there is no less burdensome
means for administering and enforcing the particular
regulation that contains the certification require-
ment; and

‘“(IT) the head of the executive agency approves in
writing the retention of such certification require-
ment.

‘“(ii) For purposes of clause (i), the term ‘head of the
executive agency’ with respect to a military depart-
ment means the Secretary of Defense.”

Executive Documents

ADDRESSING TAX DELINQUENCY BY GOVERNMENT
CONTRACTORS

Memorandum of President of the United States, Jan.
20, 2010, 75 F.R. 3979, provided:

Memorandum for the Heads of Executive Depart-
ments and Agencies

The Federal Government pays more than half a tril-
lion dollars a year to contractors and has an important
obligation to protect American taxpayer money and
the integrity of the Federal acquisition process. Yet re-
ports by the Government Accountability Office (GAO)
state that Federal contracts are awarded to tens of
thousands of companies with serious tax delinquencies.
The total amount in unpaid taxes owed by these con-
tracting companies is estimated to be more than $5 bil-
lion.

Too often, Federal contracting officials do not have
the most basic information they need to make in-
formed judgments about whether a company trying to
win a Federal contract is delinquent in paying its
taxes. We need to give our contracting officials the
tools they need to protect taxpayer dollars.

Accordingly, I hereby direct the Commissioner of In-
ternal Revenue (Commissioner) to direct a review of
certifications of non-delinquency in taxes that compa-
nies bidding for Federal contracts are required to sub-
mit pursuant to a 2008 amendment to the Federal Ac-
quisition Regulation. I further direct that the Commis-
sioner report to me within 90 days on the overall accu-
racy of contractors’ certifications.

I also direct the Director of the Office of Management
and Budget, working with the Secretary of the Treas-
ury and other agency heads, to evaluate practices of
contracting officers and debarring officials in response
to contractors’ certifications of serious tax delin-
quencies and to provide me, within 90 days, rec-
ommendations on process improvements to ensure
these contractors are not awarded new contracts, in-
cluding a plan to make contractor certifications avail-
able in a Government-wide database, as is already
being done with other information on contractors.

Executive departments and agencies shall carry out
the provisions of this memorandum to the extent per-
mitted by law. This memorandum is not intended to,
and does not, create any right or benefit, substantive
or procedural, enforceable at law or in equity by any
party against the United States, its departments, agen-
cies, or entities, its officers, employees, or agents, or
any other person.



§1311 TITLE 41—PUBLIC CONTRACTS Page 26

The Director of the Office of Management and Budget
is hereby authorized and directed to publish this memo-
randum in the Federal Register.

BARACK OBAMA.

SUBCHAPTER II—CHIEF ACQUISITION
OFFICERS COUNCIL

§1311. Establishment and membership

(a) ESTABLISHMENT.—There is in the executive
branch a Chief Acquisition Officers Council.

(b) MEMBERSHIP.—The members of the Council
are—

(1) the Deputy Director for Management of
the Office of Management and Budget;

(2) the Administrator;

(3) the Under Secretary of Defense for Acqui-
sition and Sustainment;

(4) the chief acquisition officer of each exec-
utive agency that is required to have a chief
acquisition officer under section 1702 of this
title and the senior procurement executive of
each military department; and

(6) any other senior agency officer of each
executive agency, appointed by the head of the
agency in consultation with the Chairman of
the Council, who can effectively assist the
Council in performing the functions set forth
in section 1312(b) of this title and supporting
the associated range of acquisition activities.

(c) LEADERSHIP AND SUPPORT.—

(1) CHAIRMAN.—The Deputy Director for
Management of the Office of Management and
Budget is the Chairman of the Council.

(2) VICE CHAIRMAN.—The Vice Chairman of
the Council shall be selected by the Council
from among its members. The Vice Chairman
serves for one year and may serve multiple
terms.

(3) LEADER OF ACTIVITIES.—The Adminis-
trator shall lead the activities of the Council
on behalf of the Deputy Director for Manage-
ment.

(4) SUPPORT.—The Administrator of General
Services shall provide administrative and
other support for the Council.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3694;
Pub. L. 116-92, div. A, title IX, §902(89), Dec. 20,
2019, 133 Stat. 1554.)

HISTORICAL AND REVISION NOTES

gsggoez Source (U.S. Code) Source (Statutes at Large)
1311(a) ........ 41:414b(a). Pub. L. 93-400, §16A(a)—(

c),
as added Pub. L. 108-136,
title XIV, §1422(a), Nov.
24, 2003, 117 Stat. 1668.

1311(b) ........ 41:414b(b)(1) (words
before comma),
(2)-(5).

1311(c)(1) .... | 41:414b(b)(1) (words

after comma).
1311(c)(2) .... | 41:414b(c)(2).
1311(c)(3) .... | 41:414b(c)(1).
1311(c)(4) .... | 41:414b(c)(3).

Editorial Notes

AMENDMENTS

2019—Subsec. (b)(3). Pub. L. 116-92 substituted “Under
Secretary of Defense for Acquisition and Sustainment”
for ‘“Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics™.

§ 1312. Functions

(a) PRINCIPAL FORUM.—The Chief Acquisition
Officers Council is the principal interagency
forum for monitoring and improving the Federal
acquisition system.

(b) FUNCTIONS.—The Council shall perform
functions that include the following:

(1) Develop recommendations for the Direc-
tor of the Office of Management and Budget on
Federal acquisition policies and requirements.

(2) Share experiences, ideas, best practices,
and innovative approaches related to Federal
acquisition.

(3) Assist the Administrator in the identi-
fication, development, and coordination of
multiagency projects and other innovative ini-
tiatives to improve Federal acquisition.

(4) Promote effective business practices that
ensure the timely delivery of best value prod-
ucts to the Federal Government and achieve
appropriate public policy objectives.

(5) Further integrity, fairness, competition,
openness, and efficiency in the Federal acqui-
sition system.

(6) Work with the Office of Personnel Man-
agement to assess and address the hiring,
training, and professional development needs
of the Federal Government related to acquisi-
tion.

(7) Work with the Administrator and the
Federal Acquisition Regulatory Council to
promote the business practices referred to in
paragraph (4) and other results of the func-
tions carried out under this subsection.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3694.)

HISTORICAL AND REVISION NOTES

}Seﬁgffff Source (U.S. Code) Source (Statutes at Large)
1312(2) ... 41:414b(d). Pub. L. 93-400, §16A(d), (e),

as added Pub. L. 108-136,
title XIV, §1422(a), Nov.
24, 2003, 117 Stat. 1668.

1312(b) ........ 41:414b(e).

SUBCHAPTER III—FEDERAL ACQUISITION
SUPPLY CHAIN SECURITY

§ 1321. Definitions

In this subchapter:

(1) APPROPRIATE CONGRESSIONAL COMMITTEES
AND LEADERSHIP.—The term ‘‘appropriate con-
gressional committees and leadership”
means—

(A) the Committee on Homeland Security
and Governmental Affairs, the Committee
on the Judiciary, the Committee on Appro-
priations, the Committee on Armed Serv-
ices, the Committee on Commerce, Science,
and Transportation, the Select Committee
on Intelligence, and the majority and minor-
ity leader of the Senate; and

(B) the Committee on Oversight and Gov-
ernment Reform, the Committee on the Ju-
diciary, the Committee on Appropriations,
the Committee on Homeland Security, the
Committee on Armed Services, the Com-
mittee on Energy and Commerce, the Per-
manent Select Committee on Intelligence,
and the Speaker and minority leader of the
House of Representatives.
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(2) CounciL.—The term ‘‘Council” means the
Federal Acquisition Security Council estab-
lished under section 1322(a) of this title.

(3) COVERED ARTICLE.—The term ‘‘covered ar-
ticle”” has the meaning given that term in sec-
tion 4713 of this title.

(4) COVERED PROCUREMENT ACTION.—The term
‘“‘covered procurement action’ has the mean-
ing given that term in section 4713 of this
title.

(6) INFORMATION AND COMMUNICATIONS TECH-
NOLOGY.—The term ‘‘information and commu-
nications technology’ has the meaning given
that term in section 4713 of this title.

(6) INTELLIGENCE COMMUNITY.—The term ‘‘in-
telligence community’’ has the meaning given
that term in section 3(4) of the National Secu-
rity Act of 1947 (50 U.S.C. 3003(4)).

(7) NATIONAL SECURITY SYSTEM.—The term
‘“‘national security system’ has the meaning
given that term in section 3552 of title 44.

(8) SUPPLY CHAIN RISK.—The term ‘‘supply
chain risk” has the meaning given that term
in section 4713 of this title.

(Added Pub. L. 115-390, title II, §202(a), Dec. 21,
2018, 132 Stat. 5178.)

Statutory Notes and Related Subsidiaries
CHANGE OF NAME

Committee on Oversight and Government Reform of
House of Representatives changed to Committee on
Oversight and Reform of House of Representatives by
House Resolution No. 6, One Hundred Sixteenth Con-
gress, Jan. 9, 2019.

EFFECTIVE DATE

Pub. L. 115-390, title II, §202(c), Dec. 21, 2018, 132 Stat.
5188, provided that: ‘“The amendments made by this
section [enacting this subchapter] shall take effect on
the date that is 90 days after the date of the enactment
of this Act [Dec. 21, 2018] and shall apply to contracts
that are awarded before, on, or after that date.”

Pub. L. 115-390, title II, §205, Dec. 21, 2018, 132 Stat.
5193, provided that: ‘“This title [see section 201 of Pub.
L. 115-390, set out as a Short Title of 2018 note under
section 101 of this title] shall take effect on the date
that is 90 days after the date of the enactment of this
Act [Dec. 21, 2018].”

IMPLEMENTATION

Pub. L. 115-390, title II, §202(d), Dec. 21, 2018, 132 Stat.
5188, provided that:

‘(1) INTERIM FINAL RULE.—Not later than one year
after the date of the enactment of this Act [Dec. 21,
2018], the Federal Acquisition Security Council shall
prescribe an interim final rule to implement sub-
chapter III of chapter 13 of title 41, United States Code,
as added by subsection (a).

‘(2) FINAL RULE.—Not later than one year after pre-
scribing the interim final rule under paragraph (1) and
considering public comments with respect to such in-
terim final rule, the Council shall prescribe a final rule
to implement subchapter III of chapter 13 of title 41,
United States Code, as added by subsection (a).

*“(3) FAILURE TO ACT.—

‘“(A) IN GENERAL.—If the Council does not issue a
final rule in accordance with paragraph (2) on or be-
fore the last day of the one-year period referred to in
that paragraph, the Council shall submit to the ap-
propriate congressional committees and leadership,
not later than 10 days after such last day and every
90 days thereafter until the final rule is issued, a re-
port explaining why the final rule was not timely
issued and providing an estimate of the earliest date
on which the final rule will be issued.
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“(B) APPROPRIATE CONGRESSIONAL COMMITTEES AND
LEADERSHIP DEFINED.—In this paragraph, the term
‘appropriate congressional committees and leader-
ship’ has the meaning given that term in section 1321
of title 41, United States Code, as added by subsection
@).”

§ 1322. Federal Acquisition Security Council es-
tablishment and membership

(a) ESTABLISHMENT.—There is established in
the executive branch a Federal Acquisition Se-
curity Council.

(b) MEMBERSHIP.—

(1) IN GENERAL.—The following agencies
shall be represented on the Council:

(A) The Office of Management and Budget.

(B) The General Services Administration.

(C) The Department of Homeland Security,
including the Cybersecurity and Infrastruc-
ture Security Agency.

(D) The Office of the Director of National
Intelligence, including the National Coun-
terintelligence and Security Center.

(E) The Department of Justice, including
the Federal Bureau of Investigation.

(F) The Department of Defense, including
the National Security Agency.

(G) The Department of Commerce, includ-
ing the National Institute of Standards and
Technology.

(H) Such other executive agencies as deter-
mined by the Chairperson of the Council.

(2) LEAD REPRESENTATIVES.—
(A) DESIGNATION.—

(i) IN GENERAL.—Not later than 45 days
after the date of the enactment of the Fed-
eral Acquisition Supply Chain Security
Act of 2018, the head of each agency rep-
resented on the Council shall designate a
representative of that agency as the lead
representative of the agency on the Coun-
cil.

(ii) REQUIREMENTS.—The representative
of an agency designated under clause (i)
shall have expertise in supply chain risk
management, acquisitions, or information
and communications technology.

(B) FuNCTIONS.—The lead representative of
an agency designated under subparagraph
(A) shall ensure that appropriate personnel,
including leadership and subject matter ex-
perts of the agency, are aware of the busi-
ness of the Council.

(c) CHAIRPERSON.—

(1) DESIGNATION.—Not later than 45 days
after the date of the enactment of the Federal
Acquisition Supply Chain Security Act of 2018,
the Director of the Office of Management and
Budget shall designate a senior-level official
from the Office of Management and Budget to
serve as the Chairperson of the Council.

(2) FUNCTIONS.—The Chairperson shall per-
form functions that include—

(A) subject to subsection (d), developing a
schedule for meetings of the Council;

(B) designating executive agencies to be
represented on the Council under subsection
(b)(LH)(H);

(C) in consultation with the lead rep-
resentative of each agency represented on
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the Council, developing a charter for the
Council; and

(D) not later than 7 days after completion
of the charter, submitting the charter to the
appropriate congressional committees and
leadership.

(d) MEETINGS.—The Council shall meet not
later than 60 days after the date of the enact-
ment of the Federal Acquisition Supply Chain
Security Act of 2018 and not less frequently than
quarterly thereafter.

(Added Pub. L. 115-390, title II, §202(a), Dec. 21,
2018, 132 Stat. 5178.)

Editorial Notes
REFERENCES IN TEXT

The date of the enactment of the Federal Acquisition
Supply Chain Security Act of 2018, referred to in sub-
secs. (b)(2)(A)(@{), (¢)(1), and (d), is the date of enactment
of Pub. L. 115-390, which was approved Dec. 21, 2018.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective 90 days after Dec. 21, 2018, and appli-
cable to contracts that are awarded before, on, or after
that date, see section 202(c) of Pub. L. 115-390, set out
as a note under section 1321 of this title.

Title IT of Pub. L. 115-390 effective 90 days after Dec.
21, 2018, see section 205 of Pub. L. 115-390, set out as a
note under section 1321 of this title.

§ 1323. Functions and authorities

(a) IN GENERAL.—The Council shall perform
functions that include the following:

(1) Identifying and recommending develop-
ment by the National Institute of Standards
and Technology of supply chain risk manage-
ment standards, guidelines, and practices for
executive agencies to use when assessing and
developing mitigation strategies to address
supply chain risks, particularly in the acquisi-
tion and use of covered articles under section
1326(a) of this title.

(2) Identifying or developing criteria for
sharing information with executive agencies,
other Federal entities, and non-Federal enti-
ties with respect to supply chain risk, includ-
ing information related to the exercise of au-
thorities provided under this section and sec-
tions 1326 and 4713 of this title. At a minimum,
such criteria shall address—

(A) the content to be shared;

(B) the circumstances under which sharing
is mandated or voluntary; and

(C) the circumstances under which it is ap-
propriate for an executive agency to rely on
information made available through such
sharing in exercising the responsibilities and
authorities provided under this section and
section 4713 of this title.

(3) Identifying an appropriate executive
agency to—

(A) accept information submitted by exec-
utive agencies based on the criteria estab-
lished under paragraph (2);

(B) facilitate the sharing of information
received under subparagraph (A) to support
supply chain risk analyses under section 1326
of this title, recommendations under this

TITLE 41—PUBLIC CONTRACTS

Page 28

section, and covered procurement actions
under section 4713 of this title;

(C) share with the Council information re-
garding covered procurement actions by ex-
ecutive agencies taken under section 4713 of
this title; and

(D) inform the Council of orders issued
under this section.

(4) Identifying, as appropriate,
agencies to provide—

(A) shared services, such as support for
making risk assessments, validation of prod-
ucts that may be suitable for acquisition,
and mitigation activities; and

(B) common contract solutions to support
supply chain risk management activities,
such as subscription services or machine-
learning-enhanced analysis applications to
support informed decision making.

executive

(5) Identifying and issuing guidance on addi-
tional steps that may be necessary to address
supply chain risks arising in the course of ex-
ecutive agencies providing shared services,
common contract solutions, acquisitions vehi-
cles, or assisted acquisitions.

(6) Engaging with the private sector and
other nongovernmental stakeholders in per-
forming the functions described in paragraphs
(1) and (2) and on issues relating to the man-
agement of supply chain risks posed by the ac-
quisition of covered articles.

(7) Carrying out such other actions, as deter-
mined by the Council, that are necessary to
reduce the supply chain risks posed by acquisi-
tions and use of covered articles.

(b) PROGRAM OFFICE AND COMMITTEES.—The
Council may establish a program office and any
committees, working groups, or other con-
stituent bodies the Council deems appropriate,
in its sole and unreviewable discretion, to carry
out its functions.

(c) AUTHORITY FOR EXCLUSION OR REMOVAL OR-
DERS.—

(1) CRITERIA.—To0 reduce supply chain risk,
the Council shall establish criteria and proce-
dures for—

(A) recommending orders applicable to ex-
ecutive agencies requiring the exclusion of
sources or covered articles from executive
agency procurement actions (in this section
referred to as ‘‘exclusion orders’’);

(B) recommending orders applicable to ex-
ecutive agencies requiring the removal of
covered articles from executive agency in-
formation systems (in this section referred
to as ‘‘removal orders’’);

(C) requesting and approving exceptions to
an issued exclusion or removal order when
warranted by circumstances, including al-
ternative mitigation actions or other find-
ings relating to the national interest, in-
cluding national security reviews, national
security investigations, or national security
agreements; and

(D) ensuring that recommended orders do
not conflict with standards and guidelines
issued under section 11331 of title 40 and that
the Council consults with the Director of the
National Institute of Standards and Tech-
nology regarding any recommended orders
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that would implement standards and guide-
lines developed by the National Institute of
Standards and Technology.

(2) RECOMMENDATIONS.—The Council shall
use the criteria established under paragraph
(1), information made available under sub-
section (a)(3), and any other information the
Council determines appropriate to issue rec-
ommendations, for application to executive
agencies or any subset thereof, regarding the
exclusion of sources or covered articles from
any executive agency procurement action, in-
cluding source selection and consent for a con-
tractor to subcontract, or the removal of cov-
ered articles from executive agency informa-
tion systems. Such recommendations shall in-
clude—

(A) information necessary to positively
identify the sources or covered articles rec-
ommended for exclusion or removal;

(B) information regarding the scope and
applicability of the recommended exclusion
or removal order;

(C) a summary of any risk assessment re-
viewed or conducted in support of the rec-
ommended exclusion or removal order;

(D) a summary of the basis for the rec-
ommendation, including a discussion of less
intrusive measures that were considered and
why such measures were not reasonably
available to reduce supply chain risk;

(E) a description of the actions necessary
to implement the recommended exclusion or
removal order; and

(F) where practicable, in the Council’s sole
and unreviewable discretion, a description of
mitigation steps that could be taken by the
source that may result in the Council re-
scinding a recommendation.

(3) NOTICE OF RECOMMENDATION AND RE-
VIEW.—A notice of the Council’s recommenda-
tion under paragraph (2) shall be issued to any
source named in the recommendation advis-
ing—

(A) that a recommendation has been made;

(B) of the criteria the Council relied upon
under paragraph (1) and, to the extent con-
sistent with national security and law en-
forcement interests, of information that
forms the basis for the recommendation;

(C) that, within 30 days after receipt of no-
tice, the source may submit information and
argument in opposition to the recommenda-
tion;

(D) of the procedures governing the review
and possible issuance of an exclusion or re-
moval order pursuant to paragraph (5); and

(E) where practicable, in the Council’s sole
and unreviewable discretion, a description of
mitigation steps that could be taken by the
source that may result in the Council re-
scinding the recommendation.

(4) CONFIDENTIALITY.—Any notice issued to a
source under paragraph (3) shall be kept con-
fidential until—

(A) an exclusion or removal order is issued
pursuant to paragraph (5); and

(B) the source has been notified pursuant
to paragraph (6).

(5) EXCLUSION AND REMOVAL ORDERS.—
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(A) ORDER ISSUANCE.—Recommendations of
the Council under paragraph (2), together
with any information submitted by a source
under paragraph (3) related to such a rec-
ommendation, shall be reviewed by the fol-
lowing officials, who may issue exclusion
and removal orders based upon such rec-
ommendations:

(i) The Secretary of Homeland Security,
for exclusion and removal orders applica-
ble to civilian agencies, to the extent not
covered by clause (ii) or (iii).

(ii) The Secretary of Defense, for exclu-
sion and removal orders applicable to the
Department of Defense and national secu-
rity systems other than sensitive compart-
mented information systems.

(iii) The Director of National Intel-
ligence, for exclusion and removal orders
applicable to the intelligence community
and sensitive compartmented information
systems, to the extent not covered by
clause (ii).

(B) DELEGATION.—The officials identified
in subparagraph (A) may not delegate any
authority under this subparagraph to an of-
ficial below the level one level below the
Deputy Secretary or Principal Deputy Direc-
tor, except that the Secretary of Defense
may delegate authority for removal orders
to the Commander of the United States
Cyber Command, who may not redelegate
such authority to an official below the level
one level below the Deputy Commander.

(C) FACILITATION OF EXCLUSION ORDERS.—If
officials identified under this paragraph
from the Department of Homeland Security,
the Department of Defense, and the Office of
the Director of National Intelligence issue
orders collectively resulting in a govern-
mentwide exclusion, the Administrator for
General Services and officials at other exec-
utive agencies responsible for management
of the Federal Supply Schedules, govern-
mentwide acquisition contracts and multi-
agency contracts shall help facilitate imple-
mentation of such orders by removing the
covered articles or sources identified in the
orders from such contracts.

(D) REVIEW OF EXCLUSION AND REMOVAL OR-
DERS.—The officials identified under this
paragraph shall review all exclusion and re-
moval orders issued under subparagraph (A)
not less frequently than annually pursuant
to procedures established by the Council.

(E) RESCISSION.—Orders issued pursuant to
subparagraph (A) may be rescinded by an au-
thorized official from the relevant issuing
agency.

(6) NOTIFICATIONS.—Upon issuance of an ex-
clusion or removal order pursuant to para-
graph (5)(A), the official identified under that
paragraph who issued the order shall—

(A) notify any source named in the order
of—
(i) the exclusion or removal order; and
(ii) to the extent consistent with na-
tional security and law enforcement inter-
ests, information that forms the basis for
the order;
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(B) provide classified or unclassified notice
of the exclusion or removal order to the ap-
propriate congressional committees and
leadership; and

(C) provide the exclusion or removal order
to the agency identified in subsection (a)(3).

(7) COMPLIANCE.—Executive agencies shall
comply with exclusion and removal orders
issued pursuant to paragraph (5).

(d) AUTHORITY TO REQUEST INFORMATION.—The
Council may request such information from ex-
ecutive agencies as is necessary for the Council
to carry out its functions.

(e) RELATIONSHIP TO OTHER COUNCILS.—The
Council shall consult and coordinate, as appro-
priate, with other relevant councils and inter-
agency committees, including the Chief Infor-
mation Officers Council, the Chief Acquisition
Officers Council, the Federal Acquisition Regu-
latory Council, and the Committee on Foreign
Investment in the United States, with respect to
supply chain risks posed by the acquisition and
use of covered articles.

(f) RULES OF CONSTRUCTION.—Nothing in this
section shall be construed—

(1) to limit the authority of the Office of
Federal Procurement Policy to carry out the
responsibilities of that Office under any other
provision of law; or

(2) to authorize the issuance of an exclusion
or removal order based solely on the fact of
foreign ownership of a potential procurement
source that is otherwise qualified to enter into
procurement contracts with the Federal Gov-
ernment.

(Added Pub. L. 115-390, title II, §202(a), Dec. 21,
2018, 132 Stat. 5180.)

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective 90 days after Dec. 21, 2018, and appli-
cable to contracts that are awarded before, on, or after
that date, see section 202(c) of Pub. L. 115-390, set out
as a note under section 1321 of this title.

Title II of Pub. L. 115-390 effective 90 days after Dec.
21, 2018, see section 205 of Pub. L. 115-390, set out as a
note under section 1321 of this title.

§1324. Strategic plan

(a) IN GENERAL.—Not later than 180 days after
the date of the enactment of the Federal Acqui-
sition Supply Chain Security Act of 2018, the
Council shall develop a strategic plan for ad-
dressing supply chain risks posed by the acquisi-
tion of covered articles and for managing such
risks that includes—

(1) the criteria and processes required under
section 1323(a) of this title, including a thresh-
old and requirements for sharing relevant in-
formation about such risks with all executive
agencies and, as appropriate, with other Fed-
eral entities and non-Federal entities;

(2) an identification of existing authorities
for addressing such risks;

(3) an identification and promulgation of
best practices and procedures and available re-
sources for executive agencies to assess and
mitigate such risks;

(4) recommendations for any legislative, reg-
ulatory, or other policy changes to improve ef-
forts to address such risks;
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(5) recommendations for any legislative, reg-
ulatory, or other policy changes to incentivize
the adoption of best practices for supply chain
risk management by the private sector;

(6) an evaluation of the effect of imple-
menting new policies or procedures on existing
contracts and the procurement process;

(7) a plan for engaging with executive agen-
cies, the private sector, and other nongovern-
mental stakeholders to address such risks;

(8) a plan for identification, assessment,
mitigation, and vetting of supply chain risks
from existing and prospective information and
communications technology made available
by executive agencies to other executive agen-
cies through common contract solutions,
shared services, acquisition vehicles, or other
assisted acquisition services; and

(9) plans to strengthen the capacity of all ex-
ecutive agencies to conduct assessments of—

(A) the supply chain risk posed by the ac-
quisition of covered articles; and

(B) compliance with the requirements of
this subchapter.

(b) SUBMISSION TO CONGRESS.—Not later than 7
calendar days after completion of the strategic
plan required by subsection (a), the Chairperson
of the Council shall submit the plan to the ap-
propriate congressional committees and leader-
ship.

(Added Pub. L. 115-390, title II, §202(a), Dec. 21,
2018, 132 Stat. 5184.)

Editorial Notes

REFERENCES IN TEXT

The date of the enactment of the Federal Acquisition
Supply Chain Security Act of 2018, referred to in sub-
sec. (a), is the date of enactment of Pub. L. 115-390,
which was approved Dec. 21, 2018.
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EFFECTIVE DATE

Section effective 90 days after Dec. 21, 2018, and appli-
cable to contracts that are awarded before, on, or after
that date, see section 202(c) of Pub. L. 115-390, set out
as a note under section 1321 of this title.

Title II of Pub. L. 115-390 effective 90 days after Dec.
21, 2018, see section 205 of Pub. L. 115-390, set out as a
note under section 1321 of this title.

§ 1325. Annual report

Not later than December 31 of each year, the
Chairperson of the Council shall submit to the
appropriate congressional committees and lead-
ership a report on the activities of the Council
during the preceding 12-month period.

(Added Pub. L. 115-390, title II, §202(a), Dec. 21,
2018, 132 Stat. 5184.)

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Section effective 90 days after Dec. 21, 2018, and appli-
cable to contracts that are awarded before, on, or after
that date, see section 202(c) of Pub. L. 115-390, set out
as a note under section 1321 of this title.

Title II of Pub. L. 115-390 effective 90 days after Dec.
21, 2018, see section 205 of Pub. L. 115-390, set out as a
note under section 1321 of this title.
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§ 1326. Requirements for executive agencies

(a) IN GENERAL.—The head of each executive
agency shall be responsible for—

(1) assessing the supply chain risk posed by
the acquisition and use of covered articles and
avoiding, mitigating, accepting, or transfer-
ring that risk, as appropriate and consistent
with the standards, guidelines, and practices
identified by the Council under section
1323(a)(1); and

(2) prioritizing supply chain risk assess-
ments conducted under paragraph (1) based on
the criticality of the mission, system, compo-
nent, service, or asset.

(b) INCLUSIONS.—The responsibility for assess-
ing supply chain risk described in subsection (&)
includes—

(1) developing an overall supply chain risk
management strategy and implementation
plan and policies and processes to guide and
govern supply chain risk management activi-
ties;

(2) integrating supply chain risk manage-
ment practices throughout the life cycle of the
system, component, service, or asset;

(3) limiting, avoiding, mitigating, accepting,
or transferring any identified risk;

(4) sharing relevant information with other
executive agencies as determined appropriate
by the Council in a manner consistent with
section 1323(a) of this title;

(b) reporting on progress and effectiveness of
the agency’s supply chain risk management
consistent with guidance issued by the Office
of Management and Budget and the Council;
and

(6) ensuring that all relevant information,
including classified information, with respect
to acquisitions of covered articles that may
pose a supply chain risk, consistent with sec-
tion 1323(a) of this title, is incorporated into
existing processes of the agency for con-
ducting assessments described in subsection
(a) and ongoing management of acquisition
programs, including any identification, inves-
tigation, mitigation, or remediation needs.

(c) INTERAGENCY ACQUISITIONS.—

(1) IN GENERAL.—Except as provided in para-
graph (2), in the case of an interagency acqui-
sition, subsection (a) shall be carried out by
the head of the executive agency whose funds
are being used to procure the covered article.

(2) ASSISTED ACQUISITIONS.—In an assisted
acquisition, the parties to the acquisition
shall determine, as part of the interagency
agreement governing the acquisition, which
agency is responsible for carrying out sub-
section (a).

(3) DEFINITIONS.—In this subsection, the
terms ‘‘assisted acquisition” and ‘‘interagency
acquisition’” have the meanings given those
terms in section 2.101 of title 48, Code of Fed-
eral Regulations (or any corresponding similar
regulation or ruling).

(d) ASSISTANCE.—The Secretary of Homeland
Security may—
(1) assist executive agencies in conducting
risk assessments described in subsection (a)
and implementing mitigation requirements for

TITLE 41—PUBLIC CONTRACTS

§1327

information and communications technology;
and

(2) provide such additional guidance or tools
as are necessary to support actions taken by
executive agencies.

(Added Pub. L. 115-390, title II, §202(a), Dec. 21,
2018, 132 Stat. 5184.)

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective 90 days after Dec. 21, 2018, and appli-
cable to contracts that are awarded before, on, or after
that date, see section 202(c) of Pub. L. 115-390, set out
as a note under section 1321 of this title.

Title II of Pub. L. 115-390 effective 90 days after Dec.
21, 2018, see section 205 of Pub. L. 115-390, set out as a
note under section 1321 of this title.

§ 1327. Judicial review procedures

(a) IN GENERAL.—Except as provided in sub-
section (b) and chapter 71 of this title, and not-
withstanding any other provision of law, an ac-
tion taken under section 1323 or 4713 of this
title, or any action taken by an executive agen-
cy to implement such an action, shall not be
subject to administrative review or judicial re-
view, including bid protests before the Govern-
ment Accountability Office or in any Federal
court.

(b) PETITIONS.—

(1) IN GENERAL.—Not later than 60 days after
a party is notified of an exclusion or removal
order under section 1323(c)(6) of this title or a
covered procurement action under section 4713
of this title, the party may file a petition for
judicial review in the United States Court of
Appeals for the District of Columbia Circuit
claiming that the issuance of the exclusion or
removal order or covered procurement action
is unlawful.

(2) STANDARD OF REVIEW.—The Court shall
hold unlawful a covered action taken under
sections 1323 or 4713 of this title, in response to
a petition that the court finds to be—

(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with
law;

(B) contrary to constitutional
power, privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitation, or short of statutory
right;

(D) lacking substantial support in the ad-
ministrative record taken as a whole or in
classified information submitted to the
court under paragraph (3); or

(E) not in accord with procedures required
by law.

(3) EXCLUSIVE JURISDICTION.—The United
States Court of Appeals for the District of Co-
lumbia Circuit shall have exclusive jurisdic-
tion over claims arising under sections
1323(c)(b) or 4713 of this title against the
United States, any United States department
or agency, or any component or official of any
such department or agency, subject to review
by the Supreme Court of the United States
under section 1254 of title 28.

(4) ADMINISTRATIVE RECORD AND PROCE-
DURES.—

right,
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(A) IN GENERAL.—The procedures described
in this paragraph shall apply to the review
of a petition under this section.

(B) ADMINISTRATIVE RECORD.—

(i) FILING OF RECORD.—The United States
shall file with the court an administrative
record, which shall consist of the informa-
tion that the appropriate official relied
upon in issuing an exclusion or removal
order under section 1323(c)(5) or a covered
procurement action under section 4713 of
this title.

(ii) UNCLASSIFIED, NONPRIVILEGED INFOR-
MATION.—AIl unclassified information con-
tained in the administrative record that is
not otherwise privileged or subject to stat-
utory protections shall be provided to the
petitioner with appropriate protections for
any privileged or confidential trade secrets
and commercial or financial information.

(iii) IN CAMERA AND EX PARTE.—The fol-
lowing information may be included in the
administrative record and shall be sub-
mitted only to the court ex parte and in
camera;:

(I) Classified information.

(IT) Sensitive security information, as
defined by section 1520.5 of title 49, Code
of Federal Regulations.

(ITIT) Privileged law enforcement infor-
mation.

(IV) Information obtained or derived
from any activity authorized under the
Foreign Intelligence Surveillance Act of
1978 (560 U.S.C. 1801 et seq.), except that,
with respect to such information, sub-
sections (c), (e), (f), (g), and (h) of section
106 (50 U.S.C. 1806), subsections (d), (f),
(g), (h), and (i) of section 305 (60 U.S.C.
1825), subsections (c¢), (e), (f), (g), and (h)
of section 405 (50 U.S.C. 1845), and section
706 (50 U.S.C. 1881le) of that Act shall not
apply.

(V) Information subject to privilege or
protections under any other provision of
law.

(iv) UNDER SEAL.—Any information that
is part of the administrative record filed
ex parte and in camera under clause (iii),
or cited by the court in any decision, shall
be treated by the court consistent with the
provisions of this subparagraph and shall
remain under seal and preserved in the
records of the court to be made available
consistent with the above provisions in the
event of further proceedings. In no event
shall such information be released to the
petitioner or as part of the public record.

(v) RETURN.—After the expiration of the
time to seek further review, or the conclu-
sion of further proceedings, the court shall
return the administrative record, includ-
ing any and all copies, to the United
States.

(C) EXCLUSIVE REMEDY.—A determination
by the court under this subsection shall be
the exclusive judicial remedy for any claim
described in this section against the United
States, any United States department or
agency, or any component or official of any
such department or agency.
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(D) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed as limiting,
superseding, or preventing the invocation of,
any privileges or defenses that are otherwise
available at law or in equity to protect
against the disclosure of information.

(c) DEFINITION.—In this section, the term
“classified information”—

(1) has the meaning given that term in sec-
tion 1(a) of the Classified Information Proce-
dures Act (18 U.S.C. App.); and

(2) includes—

(A) any information or material that has
been determined by the United States Gov-
ernment pursuant to an Executive order,
statute, or regulation to require protection
against unauthorized disclosure for reasons
of national security; and

(B) any restricted data, as defined in sec-
tion 11 of the Atomic Energy Act of 1954 (42
U.S.C. 2014).

(Added Pub. L. 115-390, title II, §202(a), Dec. 21,
2018, 132 Stat. 5185.)

Editorial Notes
REFERENCES IN TEXT

The Foreign Intelligence Surveillance Act of 1978, re-
ferred to in subsec. (b)(4)(B)(iii)(IV), is Pub. L. 95-511,
Oct. 25, 1978, 92 Stat. 1783, which is classified prin-
cipally to chapter 36 (§1801 et seq.) of Title 50, War and
National Defense. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 1801 of Title 50 and Tables.

The Classified Information Procedures Act, referred
to in subsec. (c)(1), is Pub. L. 96456, Oct. 15, 1980, 94
Stat. 2025, which is set out in the Appendix to Title 18,
Crimes and Criminal Procedure.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective 90 days after Dec. 21, 2018, and appli-
cable to contracts that are awarded before, on, or after
that date, see section 202(c) of Pub. L. 115-390, set out
as a note under section 1321 of this title.

Title II of Pub. L. 115-390 effective 90 days after Dec.
21, 2018, see section 205 of Pub. L. 115-390, set out as a
note under section 1321 of this title.

§ 1328. Termination

This subchapter shall terminate on December
31, 2033.

(Added Pub. L. 115-390, title II, §202(a), Dec. 21,
2018, 132 Stat. 5188; amended Pub. L. 117-263, div.
E, title LIX, §5949(k)(1), Dec. 23, 2022, 136 Stat.
3492.)

Editorial Notes
AMENDMENTS

2022—Pub. L. 117-263 substituted ‘‘December 31, 2033
for ‘‘the date that is 5 years after the date of the enact-
ment of the Federal Acquisition Supply Chain Security
Act of 2018”.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Section effective 90 days after Dec. 21, 2018, and appli-
cable to contracts that are awarded before, on, or after
that date, see section 202(c) of Pub. L. 115-390, set out
as a note under section 1321 of this title.
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Title II of Pub. L. 115-390 effective 90 days after Dec.
21, 2018, see section 205 of Pub. L. 115-390, set out as a
note under section 1321 of this title.

CHAPTER 15—COST ACCOUNTING

STANDARDS
Sec.
1501. Cost Accounting Standards Board.
1502. Cost accounting standards.
1503. Contract price adjustment.
1504. Effect on other standards and regulations.
1505. Examinations.
1506. Authorization of appropriations.

§1501. Cost Accounting Standards Board

(a) ORGANIZATION.—The Cost Accounting
Standards Board is an independent board in the
Office of Federal Procurement Policy.

(b) MEMBERSHIP.—

(1) NUMBER OF MEMBERS, CHAIRMAN, AND AP-
POINTMENT.—The Board consists of 56 members.
One member is the Administrator, who serves
as Chairman. The other 4 members, all of
whom shall have experience in Federal Gov-
ernment contract cost accounting, are as fol-
lows:

(A) 2 representatives of the Federal Gov-
ernment—

(i) one of whom is a representative of the
Department of Defense appointed by the
Secretary of Defense; and

(ii) one of whom is an officer or em-
ployee of the General Services Administra-
tion appointed by the Administrator of
General Services.

(B) 2 individuals from the private sector,
each of whom is appointed by the Adminis-
trator, and—

(i) one of whom is a representative of in-
dustry; and

(ii) one of whom is particularly knowl-
edgeable about cost accounting problems
and systems and, if possible, is a represent-
ative of a public accounting firm.

(2) TERM OF OFFICE.—

(A) LENGTH OF TERM.—The term of office of
each member, other than the Administrator,
is 4 years. The terms are staggered, with the
terms of 2 members expiring in the same
year, the term of another member expiring
the next year, and the term of the last mem-
ber expiring the year after that.

(B) INDIVIDUAL REQUIRED TO REMAIN WITH
APPOINTING AGENCY.—A member appointed
under paragraph (1)(A) may not continue to
serve after ceasing to be an officer or em-
ployee of the agency from which that mem-
ber was appointed.

(3) VACANCY.—A vacancy on the Board shall
be filled in the same manner in which the
original appointment was made. A member ap-
pointed to fill a vacancy serves for the remain-
der of the term for which that member’s pred-
ecessor was appointed.

(¢) DUTIES.—The Board shall—

(1) ensure that the cost accounting stand-
ards used by Federal contractors rely, to the
maximum extent practicable, on commercial
standards and accounting practices and sys-
tems;
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(2) within one year after the date of enact-
ment of this subsection, and on an ongoing
basis thereafter, review any cost accounting
standards established under section 1502 of
this title and conform such standards, where
practicable, to Generally Accepted Accounting
Principles; and

(3) annually review disputes involving such
standards brought to the boards established in
section 7105 of this title or Federal courts, and
consider whether greater clarity in such
standards could avoid such disputes.

(d) MEETINGS.—The Board shall meet not less
than once each quarter and shall publish in the
Federal Register notice of each meeting and its
agenda before such meeting is held.

(e) REPORT.—The Board shall annually submit
a report to the congressional defense commit-
tees, the Committee on Oversight and Govern-
ment Reform of the House of Representatives,
and the Committee on Homeland Security and
Governmental Affairs of the Senate describing
the actions taken during the prior year—

(1) to conform the cost accounting standards
established under section 1502 of this title with
Generally Accepted Accounting Principles;
and

(2) to minimize the burden on contractors
while protecting the interests of the Federal
Government.

(f) SENIOR STAFF.—The Administrator, after
consultation with the Board—
(1) without regard to the provisions of title
5 governing appointments in the competitive
service—
(A) shall appoint an executive secretary;
and
(B) may appoint, or detail pursuant to sec-
tion 3341 of title 5, two additional staff mem-
bers; and

(2) may pay those employees without regard
to the provisions of chapter 51 and subchapter
IIT of chapter 53 of title 5 relating to classi-
fication and General Schedule pay rates, ex-
cept that those employees may not receive
pay in excess of the maximum rate of basic
pay payable for level IV of the Executive
Schedule.

(g) OTHER STAFF.—The Administrator may ap-
point, fix the compensation of, and remove addi-
tional employees of the Board under the applica-
ble provisions of title 5.

(h) DETAILED AND TEMPORARY PERSONNEL.—
For service on advisory committees and task
forces to assist the Board in carrying out its
functions and responsibilities—

(1) the Board, with the consent of the head of

a Federal agency, may use, without reim-

bursement, personnel of that agency; and

(2) the Administrator, after consultation
with the Board, may procure temporary and
intermittent services of personnel under sec-

tion 3109(b) of title 5.

(i) COMPENSATION.—

(1) OFFICERS AND EMPLOYEES OF THE GOVERN-
MENT.—Members of the Board who are officers
or employees of the Federal Government, and
officers and employees of other agencies of the
Federal Government who are used under sub-
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