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(i) the number of hate crimes reported
by State law enforcement agencies or
other law enforcement agencies that re-
ceived funding from a grant or subgrant
awarded under paragraph (2) through the
Uniform Crime Reports program; and

(ii) the nature and extent of law enforce-
ment activities or crime reduction pro-
grams conducted by those agencies to pre-
vent, address, or otherwise respond to hate
crime; and

(B) a quantitative analysis of the number
of State law enforcement agencies and other
law enforcement agencies that received
funding from a grant or subgrant awarded
under paragraph (2) that have—

(i) adopted a policy on identifying, inves-
tigating, and reporting hate crimes;

(ii) developed a standardized system of
collecting, analyzing, and reporting the in-
cidence of hate crime;

(iii) established a unit specialized in
identifying, investigating, and reporting
hate crimes;

(iv) engaged in community relations
functions related to hate crime, such as—

(I) establishing a liaison with formal
community-based organizations or lead-
ers; and

(IT) conducting public meetings or edu-
cational forums on the impact of hate
crime, services available to hate crime
victims, and the relevant Federal, State,
and local laws pertaining to hate crime;
and

(v) conducted hate crime trainings for
agency personnel during the reporting pe-
riod, including—

(I) the total number of trainings con-
ducted by each agency; and
(IT) the duration of the trainings de-
scribed in subclause (I).
(h) Omitted

(Pub. L. 117-13, §5, May 20, 2021, 135 Stat. 266.)

Editorial Notes
REFERENCES IN TEXT

The Hate Crime Statistics Act, referred to in subsecs.
()(3) and (g)(1)(A), is Pub. L. 101-275, Apr. 23, 1990, 104
Stat. 140, which was set out as a note under section 534
of Title 28, Judiciary and Judicial Procedure, prior to
editorial reclassification as section 41305 of this title,
and as provisions set out as a note under section 41305
of this title.

The Matthew Shepard and James Byrd, Jr. Hate
Crimes Prevention Act, referred to in subsec. (b)(3), is
division E of Pub. L. 111-84, Oct. 28, 2009, 123 Stat. 2835.
For complete classification of this Act, see Short Title
of 2009 Act note set out under section 10101 of this title
and Tables.

CODIFICATION

Section was enacted as part of the Khalid Jabara and
Heather Heyer National Opposition to Hate, Assault,
and Threats to Equality Act of 2021 or the Jabara-
Heyer NO HATE Act and also as part of the COVID-19
Hate Crimes Act, and not as part of the Matthew
Shepard and James Byrd, Jr. Hate Crimes Prevention
Act, which comprises this chapter.

Section is comprised of section 5 of Pub. L. 117-13.
Subsec. (h) of section 5 of Pub. L. 117-13 amended sec-
tion 249 of Title 18, Crimes and Criminal Procedure.

TITLE 34—CRIME CONTROL AND LAW ENFORCEMENT

§40101

Subtitle IV—Criminal Records and
Information

CHAPTER 401—CHILD ABUSE CRIME
INFORMATION AND BACKGROUND CHECKS

Sec.

40101. Reporting child abuse crime information.

40102. Background checks.

40103. Funding for improvement of child abuse
crime information.

40104. Definitions.

§40101. Reporting child abuse crime information

(a) In general

In each State, an authorized criminal justice
agency of the State shall report child abuse
crime information to, or index child abuse crime
information in, the national criminal history
background check system. A criminal justice
agency may satisfy the requirement of this sub-
section by reporting or indexing all felony and
serious misdemeanor arrests and dispositions.

(b) Provision of State child abuse crime records
through national criminal history back-
ground check system

(1) Not later than 180 days after December 20,
1993, the Attorney General shall, subject to
availability of appropriations—

(A) investigate the criminal history records
system of each State and determine for each
State a timetable by which the State should
be able to provide child abuse crime records on
an on-line basis through the national criminal
history background check system;

(B) in consultation with State officials, es-
tablish guidelines for the reporting or index-
ing of child abuse crime information, includ-
ing guidelines relating to the format, content,
and accuracy of criminal history records and
other procedures for carrying out this chapter;
and

(C) notify each State of the determinations
made pursuant to subparagraphs (A) and (B).

(2) The Attorney General shall require as a
part of each State timetable that the State—
(A) by not later than the date that is 5 years
after December 20, 1993, have in a computer-
ized criminal history file at least 80 percent of
the final dispositions that have been rendered
in all identifiable child abuse crime cases in
which there has been an event of activity
within the last 5 years;
(B) continue to maintain a reporting rate of
at least 80 percent for final dispositions in all
identifiable child abuse crime cases in which
there has been an event of activity within the
preceding 5 years; and
(C) take steps to achieve 100 percent disposi-
tion reporting, including data quality audits
and periodic notices to criminal justice agen-
cies identifying records that lack final disposi-
tions and requesting those dispositions.
(c) Liaison

An authorized agency of a State shall main-
tain close liaison with the National Center on
Child Abuse and Neglect, the National Center
for Missing and Exploited Children, and the Na-
tional Center for the Prosecution of Child Abuse
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for the exchange of technical assistance in cases
of child abuse.

(d) Annual summary

(1) The Attorney General shall publish an an-
nual statistical summary of child abuse crimes.
(2) The annual statistical summary described
in paragraph (1) shall not contain any informa-
tion that may reveal the identity of any par-
ticular victim or alleged violator.
(e) Annual report

The Attorney General shall, subject to the
availability of appropriations, publish an annual
summary of each State’s progress in reporting
child abuse crime information to the national
criminal history background check system.

(f) Study of child abuse offenders

(1) Not later than 180 days after December 20,
1993, the Administrator of the Office of Juvenile
Justice and Delinquency Prevention shall begin
a study based on a statistically significant sam-
ple of convicted child abuse offenders and other
relevant information to determine—

(A) the percentage of convicted child abuse
offenders who have more than 1 conviction for
an offense involving child abuse;

(B) the percentage of convicted child abuse
offenders who have been convicted of an of-
fense involving child abuse in more than 1
State; and

(C) the extent to which and the manner in
which instances of child abuse form a basis for
convictions for crimes other than child abuse
crimes.

(2) Not later than 2 years after December 20,
1993, the Administrator shall submit a report to
the Chairman of the Committee on the Judici-
ary of the Senate and the Chairman of the Com-
mittee on the Judiciary of the House of Rep-
resentatives containing a description of and a
summary of the results of the study conducted
pursuant to paragraph (1).

(Pub. L. 103-209, §2, Dec. 20, 1993, 107 Stat. 2490;
Pub. L. 103-322, title XXXII, §320928(b), (h), (1),
Sept. 13, 1994, 108 Stat. 2132, 2133.)

Editorial Notes
CODIFICATION

Section was formerly classified to section 5119 of
Title 42, The Public Health and Welfare, prior to edi-
torial reclassification and renumbering as this section.

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-322, §320928(b), inserted
at end ‘“A criminal justice agency may satisfy the re-
quirement of this subsection by reporting or indexing
all felony and serious misdemeanor arrests and disposi-
tions.”

Subsec. (b)(2)(A). Pub. L. 103-322, §320928(i),
stituted ‘‘5 years after’’ for ‘3 years after’.

Subsec. (f)(2). Pub. L. 103-322, §320928(h), substituted
¢“2 years’ for ‘1 year”.

sub-

Statutory Notes and Related Subsidiaries

GUIDELINES FOR ADOPTION OF SAFEGUARDS BY CARE
PROVIDERS AND STATES FOR PROTECTING CHILDREN,
THE ELDERLY, OR INDIVIDUALS WITH DISABILITIES
FROM ABUSE

Pub. L. 103-322, title XXXII, §320928(g), Sept. 13, 1994,
108 Stat. 2132, provided that:
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‘(1) IN GENERAL.—The Attorney General, in consulta-
tion with Federal, State, and local officials, including
officials responsible for criminal history record sys-
tems, and representatives of public and private care or-
ganizations and health, legal, and social welfare orga-
nizations, shall develop guidelines for the adoption of
appropriate safeguards by care providers and by States
for protecting children, the elderly, or individuals with
disabilities from abuse.

¢“(2) MATTERS TO BE ADDRESSED.—In developing guide-
lines under paragraph (1), the Attorney General shall
address the availability, cost, timeliness, and effective-
ness of criminal history background checks and rec-
ommend measures to ensure that fees for background
checks do not discourage volunteers from participating
in care programs.

‘“(3) DISSEMINATION.—The Attorney General shall,
subject to the availability of appropriations, dissemi-
nate the guidelines to State and local officials and to
public and private care providers.”’

§40102. Background checks

(a) In general

(1) A State may have in effect procedures (es-
tablished by State statute or regulation) that
require qualified entities designated by the
State to contact an authorized agency of the
State to request a nationwide background check
for the purpose of determining whether a cov-
ered individual has been convicted of a crime
that bears upon the covered individual’s fitness
to have responsibility for the safety and well-
being of children, the elderly, or individuals
with disabilities.

(2) The authorized agency shall access and re-
view State and Federal criminal history records
through the national criminal history back-
ground check system and shall make reasonable
efforts to respond to the inquiry within 15 busi-
ness days.

(3)(A) The Attorney General shall establish a
program, in accordance with this section, to
provide qualified entities located in States that
do not have in effect procedures described in
paragraph (1), or qualified entities located in
States that do not prohibit the use of the pro-
gram established under this paragraph, with ac-
cess to national criminal history background
checks on, and criminal history reviews of, cov-
ered individuals. In any case where the use of a
Federal national criminal history background
check program is required pursuant to Federal
law as of the effective date of this subparagraph,
the program under this subparagraph may not
be used.

(B) A qualified entity described in subpara-
graph (A) may submit to the appropriate des-
ignated entity a request for a national criminal
history background check on, and a criminal
history review of, a covered individual. Qualified
entities making a request under this paragraph
shall comply with the guidelines set forth in
subsection (b), and with any additional applica-
ble procedures set forth by the Attorney General
or by the State in which the entity is located.
(b) Guidelines

The procedures established under subsection
(a) shall require—

(1) that no qualified entity may request a
background check of a covered individual
under subsection (a) unless the covered indi-
vidual first provides a set of fingerprints and
completes and signs a statement that—
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(A) contains the name, address, and date of
birth appearing on a valid identification doc-
ument (as defined in section 1028 of title 18)
of the covered individual;

(B) the covered individual has not been
convicted of a crime and, if the covered indi-
vidual has been convicted of a crime, con-
tains a description of the crime and the par-
ticulars of the conviction;

(C) notifies the covered individual that the
entity may request a background check
under subsection (a);

(D) notifies the covered individual of the
covered individual’s rights under paragraph
(2); and

(BE) notifies the covered individual that
prior to the completion of the background
check the qualified entity may choose to
deny the covered individual access to a per-
son to whom the qualified entity provides
care;

(2) that the State, or in a State that does
not have in effect procedures described in sub-
section (a)(1), the designated entity, ensures
that—

(A) each covered individual who is the sub-
ject of a background check under subsection
(a) is entitled to obtain a copy of any back-
ground check report;

(B) each covered individual who is the sub-
ject of a background check under subsection
(a) is provided a process by which the cov-
ered individual may appeal the results of the
background check to challenge the accuracy
or completeness of the information con-
tained in the background report of the cov-
ered individual and obtain a prompt deter-
mination as to the validity of such challenge
before a final determination is made by the
authorized agency;

(C)(i) each covered individual described in
subparagraph (B) is given notice of the op-
portunity to appeal;

(ii) each covered individual described in
subparagraph (B) will receive instructions
on how to complete the appeals process if
the covered individual wishes to challenge
the accuracy or completeness of the infor-
mation contained in the background report
of the covered individual; and?

(iii) the appeals process is completed in a
timely manner for each covered individual
described in subparagraph (B);2

(iv) the appeals process is consistent with
title VII of the Civil Rights Act of 1964 (42
U.S.C. 2000e et seq.); and

(D) an authorized agency, upon receipt of a
background check report lacking disposition
data, shall conduct research in whatever
State and local recordkeeping systems are
available in order to obtain complete data;

(3) that an authorized agency or designated
entity, as applicable,,3 upon receipt of a back-
ground check report lacking disposition data,
shall conduct research in whatever State and

180 in original. The word ‘‘and’’ probably should not appear.
280 in original. Probably should be followed by ‘‘and’.
380 in original.
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local recordkeeping systems are available in

order to obtain complete data;

(4) that the authorized agency or designated
entity, as applicable, shall make a determina-
tion whether the covered individual has been
convicted of, or is under pending indictment
for, a crime that bears upon the covered indi-
vidual’s fitness to have responsibility for the
safety and well-being of children, the elderly,
or individuals with disabilities and shall con-
vey that determination to the qualified entity;
and

(5) that any background check under sub-
section (a) and the results thereof shall be
handled in accordance with the requirements
of Public Law 92-544, except that this para-
graph does not apply to any request by a
qualified entity for a national criminal finger-
print background check pursuant to sub-
section (a)(3).

(c) Regulations

(1) The Attorney General may by regulation
prescribe such other measures as may be re-
quired to carry out the purposes of this chapter,
including measures relating to the security,
confidentiality, accuracy, use, misuse, and dis-
semination of information, and audits and rec-
ordkeeping.

(2) The Attorney General shall, to the max-
imum extent possible, encourage the use of the
best technology available in conducting back-
ground checks.

(d) Liability

A qualified entity shall not be liable in an ac-
tion for damages solely for failure to conduct a
criminal background check on a covered indi-
vidual, nor shall a State or political subdivision
thereof nor any agency, officer or employee
thereof,,3 nor shall any designated entity nor
any officer or employee thereof, be liable in an
action for damages for the failure of a qualified
entity (other than itself) to take action adverse
to a covered individual who was the subject of a
background check.

(e) Fees

(1) State program

In the case of a background check conducted
pursuant to a State requirement adopted after
December 20, 1993, conducted with fingerprints
on a covered individual, the fees collected by
authorized State agencies and the Federal Bu-
reau of Investigation may not exceed the ac-
tual cost of the background check conducted
with fingerprints.

(2) Federal program

In the case of a national criminal history
background check and criminal history review
conducted pursuant to the procedures estab-
lished pursuant to subsection (a)(3), the fees
collected by a designated entity shall be set at
a level that will ensure the recovery of the full
costs of providing all such services. The des-
ignated entity shall remit the appropriate por-
tion of such fee to the Attorney General,
which amount is in accordance with the
amount published in the Federal Register to
be collected for the provision of a criminal his-
tory background check by the Federal Bureau
of Investigation.
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(3) Ensuring fees do not discourage volunteers

A fee system under this subsection shall be
established in a manner that ensures that fees
to qualified entities for background checks do
not discourage volunteers from participating
in programs to care for children, the elderly,
or individuals with disabilities. A fee charged
to a qualified entity that is not organized
under section 501(c)(3) of title 26 may not be
less than the total sum of the costs of the Fed-
eral Bureau of Investigation and the des-
ignated entity.

(f) National criminal history background check
and criminal history review program
(1) National criminal history background
check

Upon a designated entity receiving notice of
a request submitted by a qualified entity pur-
suant to subsection (a)(3), the designated enti-
ty shall forward the request to the Attorney
General, who shall, acting through the Direc-
tor of the Federal Bureau of Investigation,
complete a fingerprint-based check of the na-
tional criminal history background check sys-
tem, and provide the information received in
response to such national criminal history
background check to the appropriate des-
ignated entity. The designated entity may,
upon request from a qualified entity, complete
a check of a State criminal history database.
(2) Criminal history review

(A) Designated entities

The Attorney General shall designate, and
enter into an agreement with, one or more
entities to make determinations described in
subparagraph (B). The Attorney General
may not designate and enter into an agree-
ment with a Federal agency under this sub-
paragraph.

(B) Determinations

A designated entity shall, upon the receipt
of the information described in paragraph
(1), make a determination of fitness de-
scribed in subsection (b)(4), using the cri-
teria described in subparagraph (C).

(C) Criminal history review criteria

The Attorney General shall, by rule, estab-
lish the criteria for use by designated enti-
ties in making a determination of fitness de-
scribed in subsection (b)(4). Such criteria
shall be based on the criteria established
pursuant to section 108(a)(3)(G)(i) of the
Prosecutorial Remedies and Other Tools to
end the Exploitation of Children Today Act
of 2003 (34 U.S.C. 40102 note) and section 9858f
of title 42.

(Pub. L. 103-209, §3, Dec. 20, 1993, 107 Stat. 2491;
Pub. L. 103-322, title XXXII, §320928(a)(1), (2), (c),
(e), Sept. 13, 1994, 108 Stat. 2131, 2132; Pub. L.
105-251, title II, §222(a), (b), Oct. 9, 1998, 112 Stat.
1885; Pub. L. 115-141, div. S, title I, §101(a)(1),
Mar. 23, 2018, 132 Stat. 1123.)

Editorial Notes

REFERENCES IN TEXT

The effective date of this subparagraph, referred to in
subsec. (a)(3)(A), probably means the date of enactment
of Pub. L. 115-141, which was approved Mar. 23, 2018.
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The Civil Rights Act of 1964, referred to in subsec.
(b)(2)(C)(iv), is Pub. L. 88-352, July 2, 1964, 78 Stat. 241.
Title VII of the Act is classified generally to sub-
chapter VI (§2000e et seq.) of chapter 21 of Title 42, The
Public Health and Welfare. For complete classification
of this Act to the Code, see Short Title note set out
under section 2000a of Title 42 and Tables.

Public Law 92-544, referred to in subsec. (b)(5), is Pub.
L. 92-544, Oct. 25, 1972, 86 Stat. 1109. Provisions relating
to use of funds for the exchange of identification
records are in title IT of Pub. L. 92-544, formerly set out
as a note under section 534 of Title 28, Judiciary and
Judicial Procedure, prior to editorial reclassification
and renumbering as section 41101 of this title. For com-
plete classification of this Act to the Code, see Tables.

Section 108(a)(3)(G)(i) of the Prosecutorial Remedies
and Other Tools to end the Exploitation of Children
Today Act of 2003, referred to in subsec. (f)(2)(C), is sec-
tion 108(a)(3)(G)(i) of Pub. L. 108-21, which is set out as
a note below.

CODIFICATION

Section was formerly classified to section 5119a of
Title 42, The Public Health and Welfare, prior to edi-
torial reclassification and renumbering as this section.

AMENDMENTS

2018—Pub. L. 115-141, §101(a)(1)(A), (B), substituted
‘‘covered individual” for ‘‘provider’” and ‘‘covered indi-
vidual’s’ for ‘“‘provider’s’ wherever appearing.

Subsec. (a)(3). Pub. L. 115-141, §101(a)(1)(C), amended
par. (3) generally. Prior to amendment, par. (3) read as
follows: ‘“‘In the absence of State procedures referred to
in paragraph (1), a qualified entity designated under
paragraph (1) may contact an authorized agency of the
State to request national criminal fingerprint back-
ground checks. Qualified entities requesting back-
ground checks under this paragraph shall comply with
the guidelines set forth in subsection (b) and with pro-
cedures for requesting national criminal fingerprint
background checks, if any, established by the State.”

Subsec. (b)(1)(E). Pub. L. 115-141, §101(a)(1)(D)(@),
struck out ‘‘unsupervised’’ before ‘‘access’’.

Subsec. (b)(2). Pub. L. 115-141, §101(a)(1)(D)(ii), amend-
ed par. (2) generally. Prior to amendment, par. (2) read
as follows: ‘‘that each provider who is the subject of a
background check is entitled—

““(A) to obtain a copy of any background check re-
port; and

‘(B) to challenge the accuracy and completeness of
any information contained in any such report and ob-
tain a prompt determination as to the validity of
such challenge before a final determination is made
by the authorized agency;”’.

Subsec. (b)(3), (4). Pub. L. 115-141, §101(a)(1)(D)(ii),
(iv), inserted ‘‘or designated entity, as applicable,”
after ‘‘authorized agency’.

Subsec. (d). Pub. L. 115-141, §101(a)(1)(E), inserted
‘., nor shall any designated entity nor any officer or
employee thereof,” after ‘‘officer or employee there-
of,”.

Subsec. (e). Pub. L. 115-141, §101(a)(1)(F), amended
subsec. (e) generally. Prior to amendment, text read as
follows: ‘‘In the case of a background check pursuant to
a State requirement adopted after December 20, 1993,
conducted with fingerprints on a person who volunteers
with a qualified entity, the fees collected by authorized
State agencies and the Federal Bureau of Investigation
may not exceed eighteen dollars, respectively, or the
actual cost, whichever is less, of the background check
conducted with fingerprints. The States shall establish
fee systems that insure that fees to non-profit entities
for background checks do not discourage volunteers
from participating in child care programs.”’

Subsec. (f). Pub. L. 115-141, §101(a)(1)(G), added sub-
sec. (f).

1998—Subsec. (a)(3). Pub. L. 105-251, §222(a), added
par. (3).

Subsec. (b)(5). Pub. L. 105-251, §222(b), inserted before
period at end ¢, except that this paragraph does not
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apply to any request by a qualified entity for a na-
tional criminal fingerprint background check pursuant
to subsection (a)(3)”.

1994—Subsec. (a)(1). Pub. L. 103-322, §320928(a)(1), sub-
stituted ‘‘the provider’s fitness to have responsibility
for the safety and well-being of children, the elderly, or
individuals with disabilities’ for ‘‘an individual’s fit-
ness to have responsibility for the safety and well-being
of children”.

Subsec. (b)(1)(E). Pub. L. 103-322, §320928(a)(2)(A), sub-
stituted ‘‘to a person to whom the qualified entity pro-
vides care’ for ‘‘to a child to whom the qualified entity
provides child care’.

Subsec. (b)(4). Pub. L. 103-322, §320928(a)(2)(B), sub-
stituted ‘‘the provider’s fitness to have responsibility
for the safety and well-being of children, the elderly, or
individuals with disabilities” for ‘‘an individual’s fit-
ness to have responsibility for the safety and well-being
of children”.

Subsec. (d). Pub. L. 103-322, §320928(c), inserted
‘“(other than itself)” after ‘‘failure of a qualified enti-
ty”.

Subsec. (e). Pub. L. 103-322, §320928(e), substituted
‘“‘eighteen dollars, respectively, or the actual cost,
whichever is less,”” for ‘‘the actual cost”.

Statutory Notes and Related Subsidiaries
IMPLEMENTATION

Pub. L. 115-141, div. S, title I, §101(b), Mar. 23, 2018,
132 Stat. 1126, provided that: ‘“The Attorney General
shall ensure that this section [amending this section
and section 40104 of this title] and the amendments
made by this section are fully implemented not later
than 1 year after the date of enactment of this section
[Mar. 23, 2018].”

PILOT PROGRAM FOR NATIONAL CRIMINAL HISTORY
BACKGROUND CHECKS AND FEASIBILITY STUDY

Pub. L. 108-21, title I, §108, Apr. 30, 2003, 117 Stat. 655,
as amended by Pub. L. 108-68, §1, Aug. 1, 2003, 117 Stat.
883; Pub. L. 108458, title VI, §6401, Dec. 17, 2004, 118
Stat. 3755; Pub. L. 109-162, title XI, §1197, Jan. 5, 2006,
119 Stat. 3131; Pub. L. 110-296, §2, July 30, 2008, 122 Stat.
2974; Pub. L. 110-408, §2, Oct. 13, 2008, 122 Stat. 4301; Pub.
L. 111-143, §2, Mar. 1, 2010, 124 Stat. 41; Pub. L. 111-341,
§2, Dec. 22, 2010, 124 Stat. 3606, provided that:

‘‘(a) ESTABLISHMENT OF PILOT PROGRAM.—

‘(1) IN GENERAL.—Not later than 90 days after the
date of the enactment of this Act [Apr. 30, 2003], the
Attorney General shall establish a pilot program for
volunteer groups to obtain national and State crimi-
nal history background checks through a 10-finger-
print check to be conducted utilizing State criminal
records and the Integrated Automated Fingerprint
Identification System of the Federal Bureau of Inves-
tigation.

¢“(2) STATE PILOT PROGRAM.—

‘“(A) IN GENERAL.—The Attorney General shall
designate 3 States as participants in a 30-month
State pilot program.

“(B) VOLUNTEER ORGANIZATION REQUESTS.—A vol-
unteer organization in one of the 3 States partici-
pating in the State pilot program under this para-
graph that is part of the Boys and Girls Clubs of
America, the National Mentoring Partnerships, or
the National Council of Youth Sports may submit
a request for a 10-fingerprint check from the par-
ticipating State.

‘“(C) STATE CHECK.—The participating State under
this paragraph after receiving a request under sub-
paragraph (B) shall conduct a State background
check and submit a request that a Federal check be
performed through the Integrated Automated Fin-
gerprint Identification System of the Federal Bu-
reau of Investigation, to the Attorney General, in a
manner to be determined by the Attorney General.

‘(D) INFORMATION PROVIDED.—Under procedures
established by the Attorney General, any criminal

TITLE 34—CRIME CONTROL AND LAW ENFORCEMENT

§40102

history record information resulting from the State
and Federal check under subparagraph (C) shall be
provided to the State or National Center for Miss-
ing and Exploited Children consistent with the Na-
tional Child Protection Act [of 1993, 34 U.S.C. 40101
et seq.].

“(E) CosTs.—A State may collect a fee to perform
a criminal background check under this paragraph
which may not exceed the actual costs to the State
to perform such a check.

“(F) TiMING.—For any background check per-
formed under this paragraph, the State shall pro-
vide the State criminal record information to the
Attorney General within 7 days after receiving the
request from the organization, unless the Attorney
General determines during the feasibility study
that such a check cannot reasonably be performed
within that time period. The Attorney General
shall provide the criminal history records informa-
tion to the National Center for Missing and Ex-
ploited Children within 7 business days after receiv-
ing the request from the State.
¢‘(3) CHILD SAFETY PILOT PROGRAM.—

““(A) IN GENERAL.—The Attorney General shall es-
tablish a 104-month Child Safety Pilot Program
that shall provide for the processing of 200,000 10-
fingerprint check requests from organizations de-
scribed in subparagraph (B) conducted through the
Integrated Automated Fingerprint Identification
System of the Federal Bureau of Investigation.

*(B) PARTICIPATING ORGANIZATIONS.—

‘(i) ELIGIBLE ORGANIZATIONS.—Eligible organi-
zations include—

‘(I) the Boys and Girls Clubs of America;

‘“(IT) the MENTOR/National Mentoring Part-
nership;

‘(III) the National Council of Youth Sports;
and

‘“(IV) any nonprofit organization that pro-
vides care, as that term is defined in section 5
of the National Child Protection Act of 1993 (42
U.S.C. 5119¢) [now 34 U.S.C. 40104], for children.
‘(ii) PiLoT PROGRAM.—The eligibility of an or-

ganization described in clause (i)(IV) to partici-

pate in the pilot program established under this
section shall be determined by the National Cen-
ter for Missing and Exploited Children, with the
rejection or concurrence within 30 days of the At-
torney General, according to criteria established
by such Center, including the potential number of
applicants and suitability of the organization to
the intent of this section. If the Attorney General
fails to reject or concur within 30 days, the deter-
mination of the National Center for Missing and

Exploited Children shall be conclusive.

*(C) APPLICANTS FROM PARTICIPATING ORGANIZA-
TIONS.—Participating organizations may request
background checks on applicants for positions as
volunteers and employees who will be working with
children or supervising volunteers.

‘(D) PROCEDURES.—The Attorney General shall
notify participating organizations of a process by
which the organizations may provide fingerprint
cards to the Attorney General.

‘“(E) VOLUNTEER INFORMATION REQUIRED.—AnN or-
ganization authorized to request a background
check under this paragraph shall—

(i) forward to the Attorney General the volun-
teer’s fingerprints; and

‘“(ii) obtain a statement completed and signed
by the volunteer that—

‘(I) sets out the provider or volunteer’s name,
address, date of birth appearing on a valid iden-
tification document as defined in section 1028 of
title 18, United States Code, and a photocopy of
the valid identifying document;

‘“(II) states whether the volunteer has a
criminal record, and, if so, sets out the particu-
lars of such record;

‘“(ITI) notifies the volunteer that the Attorney
General may perform a criminal history back-
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ground check and that the volunteer’s signa-
ture to the statement constitutes an acknowl-
edgment that such a check may be conducted;
“(IV) notifies the volunteer that prior to and
after the completion of the background check,
the organization may choose to deny the pro-
vider access to children; and
(V) notifies the volunteer of his right to cor-
rect an erroneous record held by the Attorney

General.

“(F) TmiMING.—For any background checks per-
formed under this paragraph, the Attorney General
shall provide the criminal history records informa-
tion to the National Center for Missing and Ex-
ploited Children within 10 business days after re-
ceiving the request from the organization.

““(G) DETERMINATIONS OF FITNESS.—

‘(i) IN GENERAL.—Consistent with the privacy
protections delineated in the National Child Pro-
tection Act [of 1993] (42 U.S.C. 5119 [et seq.]) [now
34 U.S.C. 40101 et seq.], the National Center for
Missing and Exploited Children may make a de-
termination whether the criminal history record
information received in response to the criminal
history background checks conducted under this
paragraph indicates that the provider or volun-
teer has a criminal history record that renders
the provider or volunteer unfit to provide care to
children based upon criteria established jointly
by, the National Center for Missing and Exploited
Children, the Boys and Girls Clubs of America,
the National Mentoring Partnership, and the Na-
tional Council of Youth Sports.

¢“(i1) CHILD SAFETY PILOT PROGRAM.—The Na-
tional Center for Missing and Exploited Children
shall convey that determination to the organiza-
tions making requests under this paragraph.

‘(4) FEES COLLECTED BY ATTORNEY GENERAL.—The
Attorney General may collect a fee which may not
exceed $18 to cover the cost to the Federal Bureau of
Investigation to conduct the background check under
paragraph (2) or (3).

‘“(b) RIGHTS OF VOLUNTEERS.—Each volunteer who is
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‘(C) The number of volunteers, employees, and
other individuals that would require a fingerprint-
based criminal background check.

(D) The impact on the Integrated Automated
Fingerprint Identification System (IAFIS) of the
Federal Bureau of Investigation in terms of capac-
ity and impact on other users of the system, includ-
ing the effect on Federal Bureau of Investigation
work practices and staffing levels.

‘“(E) The current fees charged by the Federal Bu-
reau of Investigation, States and local agencies,
and private companies to process fingerprints and
conduct background checks.

“(F') The existence of ‘model’ or best practice pro-
grams which could easily be expanded and dupli-
cated in other States.

“(G) The extent to which private companies are
currently performing background checks and the
possibility of using private companies in the future
to perform any of the background check process, in-
cluding, but not limited to, the capture and trans-
mission of fingerprints and fitness determinations.

“‘(H) The cost of development and operation of the
technology and the infrastructure necessary to es-
tablish a nationwide fingerprint-based and other
criminal background check system.

“(I) The extent of State participation in the pro-
cedures for background checks authorized in the
National Child Protection Act [of 1993] (Public Law
103-209), as amended by the Volunteers for Children
Act (sections 221 and 222 of Public Law 105-251).

““(J) The extent to which States currently provide
access to nationwide criminal history background
checks to organizations that serve children.

“(K) The extent to which States currently permit
volunteers to appeal adverse fitness determina-
tions, and whether similar procedures are required
at the Federal level.

‘(L) The implementation of the 2 pilot programs
created in subsection (a).

‘(M) Any privacy concerns that may arise from
nationwide criminal background checks.

“(N) Any other information deemed relevant by
the Department of Justice.

the subject of a criminal history background check “(0) The extent of participation by eligible orga-
under this section is entitled to contact the Attorney nizations in the state pilot program.
General to initiate procedures to— ‘(2) INTERIM REPORT.—Based on the findings of the

‘(1) obtain a copy of their criminal history record
report; and

‘“(2) challenge the accuracy and completeness of the
criminal history record information in the report.
“‘(c) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) IN GENERAL.—There is authorized to be appro-
priated such sums as may be necessary to the Na-
tional Center for Missing and Exploited Children for
fiscal years 2004 through 2008 to carry out the require-
ments of this section.

‘(2) STATE PROGRAM.—There is authorized to be ap-
propriated such sums as may be necessary to the At-
torney General for the States designated in sub-
section (a)(1) for fiscal years 2004 and 2005 to establish
and enhance fingerprint technology infrastructure of
the participating State.

*“(d) FEASIBILITY STUDY FOR A SYSTEM OF BACKGROUND

CHECKS FOR EMPLOYEES AND VOLUNTEERS.—

‘(1) STUDY REQUIRED.—The Attorney General shall
conduct a feasibility study within 180 days after the
date of the enactment of this Act [Apr. 30, 2003]. The
study shall examine, to the extent discernible, the
following:

‘“(A) The current state of fingerprint capture and
processing at the State and local level, including
the current available infrastructure, State system
capacities, and the time for each State to process a
civil or volunteer print from the time of capture to
submission to the Federal Bureau of Investigation
(FBI).

‘“(B) The intent of the States concerning partici-
pation in a nationwide system of criminal back-
ground checks to provide information to qualified
entities.

feasibility study under paragraph (1), the Attorney

General shall, not later than 180 days after the date

of the enactment of this Act [Apr. 30, 2003], submit to

Congress an interim report, which may include rec-

ommendations for a pilot project to develop or im-

prove programs to collect fingerprints and perform

background checks on individuals that seek to volun-
teer with organizations that work with children, the
elderly, or the disabled.

‘(3) FINAL REPORT.—Based on the findings of the
pilot project, the Attorney General shall, not later
than 60 days after completion of the pilot project
under this section, submit to Congress a final report,
including recommendations, which may include a
proposal for grants to the States to develop or im-
prove programs to collect fingerprints and perform
background checks on individuals that seek to volun-
teer with organizations that work with children, the
elderly, or the disabled, and which may include rec-
ommendations for amendments to the National Child
Protection Act [of 1993] and the Volunteers for Chil-
dren Act [see Short Title of 1998 Act note set out
under section 10101 of this title] so that qualified en-
tities can promptly and affordably conduct nation-
wide criminal history background checks on their
employees and volunteers.

‘““(e) LIMITATION ON LIABILITY.—In connection with
the Pilot Programs established under this section, in
reliance upon the fitness criteria established under sec-
tion 108(a)(3)(G)(1), and except upon proof of actual mal-
ice or intentional misconduct, the National Center for
Missing and Exploited Children, or a director, officer,
employee, or agent of the Center shall not be liable in
any civil action for damages—
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‘(1) arising from any act or communication by the
Center, the director, officer, employee, or agent that
results in or contributes to a decision that an indi-
vidual is unfit to serve as a volunteer for any volun-
teer organization;

‘“(2) alleging harm arising from a decision based on
the information in an individual’s criminal history
record that an individual is fit to serve as a volunteer
for any volunteer organization unless the Center, the
director, officer, employee, or agent is furnished with
an individual’s criminal history records which they
know to be inaccurate or incomplete, or which they
know reflect a lesser crime than that for which the
individual was arrested; and

“(3) alleging harm arising from a decision that,
based on the absence of criminal history information,
an individual is fit to serve as a volunteer for any
volunteer organization unless the Center, the direc-
tor, officer, employee, or agent knows that criminal
history records exist and have not been furnished as
required under this section.”

§40103. Funding for improvement of child abuse
crime information

(a) Omitted

(b) Additional funding grants for improvement of
child abuse crime information

(1) The Attorney General shall, subject to ap-
propriations and with preference to States that,
as of December 20, 1993, have in computerized
criminal history files the lowest percentages of
charges and dispositions of identifiable child
abuse cases, make a grant to each State to be
used—

(A) for the computerization of criminal his-
tory files for the purposes of this chapter;

(B) for the improvement of existing comput-
erized criminal history files for the purposes
of this chapter;

(C) to improve accessibility to the national
criminal history background check system for
the purposes of this chapter;

(D) to assist the State in the transmittal of
criminal records to, or the indexing of crimi-
nal history record in, the national criminal
history background check system for the pur-
poses of this chapter; and

(E) to assist the State in paying all or part
of the cost to the State of conducting back-
ground checks on persons who are employed
by or volunteer with a public, not-for-profit,
or voluntary qualified entity to reduce the
amount of fees charged for such background
checks.

(2) There are authorized to be appropriated for
grants under paragraph (1) a total of $20,000,000
for fiscal years 1999, 2000, 2001, and 2002.

(c) Withholding State funds

Effective 1 year after December 20, 1993, the
Attorney General may reduce, by up to 10 per-
cent, the allocation to a State for a fiscal year
under title I of the Omnibus Crime Control and
Safe Streets Act of 1968 [34 U.S.C. 10101 et seq.]
that is not in compliance with the requirements
of this chapter.

(Pub. L. 103-209, §4, Dec. 20, 1993, 107 Stat. 2493;
Pub. L. 103-322, title XXXII, §320928(d), Sept. 13,
1994, 108 Stat. 2132; Pub. L. 1056-251, title II,
§222(c), Oct. 9, 1998, 112 Stat. 1885.)
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Editorial Notes
REFERENCES IN TEXT

The Omnibus Crime Control and Safe Streets Act of
1968, referred to in subsec. (¢), is Pub. L. 90-351, June 19,
1968, 82 Stat. 197. Title I of the Act is classified prin-
cipally to chapter 101 (§10101 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title of 1968 Act note set out under section 10101
of this title and Tables.

CODIFICATION

Section is comprised of section 4 of Pub. L. 103-209.
Subsec. (a) of section 4 of Pub. L. 103-209 amended
former section 3759(b) of Title 42, The Public Health
and Welfare.

Section was formerly classified to section 5119b of
Title 42, The Public Health and Welfare, prior to edi-
torial reclassification and renumbering as this section.

AMENDMENTS

1998—Subsec. (b)(2). Pub. L. 105-251 substituted ‘1999,
2000, 2001, and 2002 for ‘1994, 1995, 1996, and 1997"".

1994—Subsec. (b)(1)(E). Pub. L. 103-322, which directed
the amendment of subsec. (b) by adding subpar. (E) at
the end, was executed by adding subpar. (E) at the end
of par. (1) of subsec. (b) to reflect the probable intent
of Congress.

Statutory Notes and Related Subsidiaries

AVAILABILITY OF VIOLENT CRIME REDUCTION TRUST
FUND To FUND ACTIVITIES AUTHORIZED BY THE
BRADY HANDGUN VIOLENCE PREVENTION ACT AND THE
NATIONAL CHILD PROTECTION ACT OF 1993

For appropriations for amounts authorized in subsec.
(b) of this section from the Violent Crime Reduction
Trust Fund established by section 12631 of this title, see
section 210603(a) of Pub. L. 103-322, set out as a note
under section 922 of Title 18, Crimes and Criminal Pro-
cedure.

§40104. Definitions

For the purposes of this chapter—

(1) the term ‘‘authorized agency’”’ means a
division or office of a State designated by a
State to report, receive, or disseminate infor-
mation under this chapter;

(2) the term ‘‘child” means a person who is
a child for purposes of the criminal child abuse
law of a State;

(3) the term ‘‘child abuse crime’” means a
crime committed under any law of a State
that involves the physical or mental injury,
sexual abuse or exploitation, negligent treat-
ment, or maltreatment of a child by any per-
son;

(4) the term ‘‘child abuse crime informa-
tion”” means the following facts concerning a
person who has been arrested for, or has been
convicted of, a child abuse crime: full name,
race, sex, date of birth, height, weight, finger-
prints, a brief description of the child abuse
crime or offenses for which the person has
been arrested or has been convicted, the dis-
position of the charge, and any other informa-
tion that the Attorney General determines
may be useful in identifying persons arrested
for, or convicted of, a child abuse crime;

(5) the term ‘‘care’” means the provision of
care, treatment, education, training, instruc-
tion, supervision, or recreation to children,
the elderly, or individuals with disabilities;

(6) the term ‘‘identifiable child abuse crime
case’” means a case that can be identified by
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the authorized criminal justice agency of the
State as involving a child abuse crime by ref-
erence to the statutory citation or descriptive
label of the crime as it appears in the criminal
history record;

(7) the term ‘‘individuals with disabilities”
means persons with a mental or physical im-
pairment who require assistance to perform
one or more daily living tasks;

(8) the term ‘‘national criminal history
background check system’ means the crimi-
nal history record system maintained by the
Federal Bureau of Investigation based on fin-
gerprint identification or any other method of
positive identification;

(9) the term ‘‘covered individual” means an
individual—

(A) who has, seeks to have, or may have
access to children, the elderly, or individuals
with disabilities, served by a qualified enti-
ty; and

(B) who—

(i) is employed by or volunteers with, or
seeks to be employed by or volunteer with,

a qualified entity; or

(ii) owns or operates, or seeks to own or
operate, a qualified entity;

(10) the term ‘‘qualified entity’” means a
business or organization, whether public, pri-
vate, for-profit, not-for-profit, or voluntary,
that provides care or care placement services,
including a business or organization that li-
censes or certifies others to provide care or
care placement services;

(11) the term ‘‘State” means a State, the
District of Columbia, the Commonwealth of
Puerto Rico, American Samoa, the Virgin Is-
lands, Guam, and the Trust Territories of the
Pacific; and

(12) the term ‘‘designated entity’” means an
entity designated by the Attorney General
under section 40102(f)(2)(A) of this title.

(Pub. L. 103-209, §5, Dec. 20, 1993, 107 Stat. 2493;
Pub. L. 103-322, title XXXII, §320928(a)(3), (j),
Sept. 13, 1994, 108 Stat. 2132, 2133; Pub. L. 107-110,
title X, §1075, Jan. 8, 2002, 115 Stat. 2090; Pub. L.
115-141, div. S, title I, §101(a)(2), Mar. 23, 2018, 132
Stat. 1126.)

Editorial Notes
CODIFICATION

Section was formerly classified to section 5119¢ of
Title 42, The Public Health and Welfare, prior to edi-
torial reclassification and renumbering as this section.

AMENDMENTS

2018—Par. (9). Pub. L. 115-141, §101(a)(2)(A), amended
par. (9) generally. Prior to amendment, par. (9) defined
the term ‘‘provider’’.

Par. (12). Pub. L. 115-141, §101(a)(2)(B)-(D), added par.
12).

2002—Par. (9)(A)({). Pub. L. 107-110, §1075(1), inserted
before semicolon at end ‘‘(including an individual who
is employed by a school in any capacity, including as
a child care provider, a teacher, or another member of
school personnel)’.

Par. (9)(B)(i). Pub. L. 107-110, §1075(2), inserted before
semicolon at end ‘‘(including an individual who seeks
to be employed by a school in any capacity, including
as a child care provider, a teacher, or another member
of school personnel)”.
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1994—Par. (5). Pub. L. 103-322, §320928(a)(3)(A), amend-
ed par. (5) generally. Prior to amendment, par. (5) read
as follows: ‘‘the term ‘child care’ means the provision
of care, treatment, education, training, instruction, su-
pervision, or recreation to children by persons having
unsupervised access to a child;”’.

Pars. (6), (7). Pub. L. 103-322, §320928(j)(2), added pars.
(6) and (7). Former pars. (6) and (7) redesignated (8) and
(9), respectively.

Par. (8). Pub. L. 103-322, §320928(j)(1), redesignated
par. (6) as (8). Former par. (8) redesignated (10).

Pub. L. 103-322, §320928(a)(3)(B), substituted ‘‘care”
for ‘‘child care’ wherever appearing.

Pars. (9) to (11). Pub. L. 103-322, §320928(j)(1), redesig-
nated pars. (7) to (9) as (9) to (11), respectively.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-110 effective Jan. 8, 2002,
except with respect to certain noncompetitive pro-
grams and competitive programs, see section 5 of Pub.
L. 107-110, set out as an Effective Date note under sec-
tion 6301 of Title 20, Education.

Executive Documents

TERMINATION OF TRUST TERRITORY OF THE PACIFIC
ISLANDS

For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title
48, Territories and Insular Possessions.

CHAPTER 403—CRIMINAL JUSTICE IDENTI-
FICATION, INFORMATION, AND COMMU-
NICATION

SUBCHAPTER I—CRIME IDENTIFICATION
TECHNOLOGY

Sec.
40301. State grant program for criminal justice
identification, information, and commu-
nication.

40302. Funding for improvement of criminal records.
SUBCHAPTER II—EXCHANGE OF CRIMINAL HIS-
TORY RECORDS FOR NONCRIMINAL JUSTICE
PURPOSES

40311. Findings.
40312. Definitions.
40313. Enactment and consent of the United States.
40314. Effect on other laws.
40315. Enforcement and implementation.
40316. National Crime Prevention and Privacy Com-
pact.
SUBCHAPTER I—CRIME IDENTIFICATION

TECHNOLOGY

§40301. State grant program for criminal justice
identification, information, and communica-
tion

(a) In general

Subject to the availability of amounts pro-
vided in advance in appropriations Acts, the Of-
fice of Justice Programs relying principally on
the expertise of the Bureau of Justice Statistics
shall make a grant to each State, in a manner
consistent with the national criminal history
improvement program, which shall be used by
the State, in conjunction with units of local
government, State and local courts, other
States, or combinations thereof, to establish or
upgrade an integrated approach to develop infor-
mation and identification technologies and sys-
tems to—



		Superintendent of Documents
	2023-11-17T20:30:27-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




