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Amendment by Pub. L. 96–222 effective, except as oth-
erwise provided, as if it had been included in the provi-
sions of the Revenue Act of 1978, Pub. L. 95–600, to 
which such amendment relates, see section 201 of Pub. 
L. 96–222, set out as a note under section 32 of this title. 

EFFECTIVE DATE 

Section effective with respect to grants made under 
the programs after Sept. 30, 1979, see section 543(d) of 
Pub. L. 95–600, set out as a note under section 126 of 
this title. 

§ 1256. Section 1256 contracts marked to market 

(a) General rule 

For purposes of this subtitle—
(1) each section 1256 contract held by the 

taxpayer at the close of the taxable year shall 
be treated as sold for its fair market value on 
the last business day of such taxable year (and 
any gain or loss shall be taken into account 
for the taxable year), 

(2) proper adjustment shall be made in the 
amount of any gain or loss subsequently real-
ized for gain or loss taken into account by rea-
son of paragraph (1), 

(3) any gain or loss with respect to a section 
1256 contract shall be treated as—

(A) short-term capital gain or loss, to the 
extent of 40 percent of such gain or loss, and 

(B) long-term capital gain or loss, to the 
extent of 60 percent of such gain or loss, and

(4) if all the offsetting positions making up 
any straddle consist of section 1256 contracts 
to which this section applies (and such strad-
dle is not part of a larger straddle), sections 
1092 and 263(g) shall not apply with respect to 
such straddle. 

(b) Section 1256 contract defined 

(1) In general 

For purposes of this section, the term ‘‘sec-
tion 1256 contract’’ means—

(A) any regulated futures contract, 
(B) any foreign currency contract, 
(C) any nonequity option, 
(D) any dealer equity option, and 
(E) any dealer securities futures contract. 

(2) Exceptions 

The term ‘‘section 1256 contract’’ shall not 
include—

(A) any securities futures contract or op-
tion on such a contract unless such contract 
or option is a dealer securities futures con-
tract, or 

(B) any interest rate swap, currency swap, 
basis swap, interest rate cap, interest rate 
floor, commodity swap, equity swap, equity 
index swap, credit default swap, or similar 
agreement. 

(c) Terminations, etc. 

(1) In general 

The rules of paragraphs (1), (2), and (3) of 
subsection (a) shall also apply to the termi-
nation (or transfer) during the taxable year of 
the taxpayer’s obligation (or rights) with re-
spect to a section 1256 contract by offsetting, 
by taking or making delivery, by exercise or 
being exercised, by assignment or being as-
signed, by lapse, or otherwise. 

(2) Special rule where taxpayer takes delivery 
on or exercises part of straddle 

If—
(A) 2 or more section 1256 contracts are 

part of a straddle (as defined in section 
1092(c)), and 

(B) the taxpayer takes delivery under or 
exercises any of such contracts,

then, for purposes of this section, each of the 
other such contracts shall be treated as termi-
nated on the day on which the taxpayer took 
delivery. 

(3) Fair market value taken into account 

For purposes of this subsection, fair market 
value at the time of the termination (or trans-
fer) shall be taken into account. 

(d) Elections with respect to mixed straddles 

(1) Election 

The taxpayer may elect to have this section 
not to apply to all section 1256 contracts 
which are part of a mixed straddle. 

(2) Time and manner 

An election under paragraph (1) shall be 
made at such time and in such manner as the 
Secretary may by regulations prescribe. 

(3) Election revocable only with consent 

An election under paragraph (1) shall apply 
to the taxpayer’s taxable year for which made 
and to all subsequent taxable years, unless the 
Secretary consents to a revocation of such 
election. 

(4) Mixed straddle 

For purposes of this subsection, the term 
‘‘mixed straddle’’ means any straddle (as de-
fined in section 1092(c))—

(A) at least 1 (but not all) of the positions 
of which are section 1256 contracts, and 

(B) with respect to which each position 
forming part of such straddle is clearly iden-
tified, before the close of the day on which 
the first section 1256 contract forming part 
of the straddle is acquired (or such earlier 
time as the Secretary may prescribe by reg-
ulations), as being part of such straddle. 

(e) Mark to market not to apply to hedging trans-
actions 

(1) Section not to apply 

Subsection (a) shall not apply in the case of 
a hedging transaction. 

(2) Definition of hedging transaction 

For purposes of this subsection, the term 
‘‘hedging transaction’’ means any hedging 
transaction (as defined in section 1221(b)(2)(A)) 
if, before the close of the day on which such 
transaction was entered into (or such earlier 
time as the Secretary may prescribe by regu-
lations), the taxpayer clearly identifies such 
transaction as being a hedging transaction. 

(3) Special rule for syndicates 

(A) In general 

Notwithstanding paragraph (2), the term 
‘‘hedging transaction’’ shall not include any 
transaction entered into by or for a syn-
dicate. 
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(B) Syndicate defined 

For purposes of subparagraph (A), the term 
‘‘syndicate’’ means any partnership or other 
entity (other than a corporation which is 
not an S corporation) if more than 35 per-
cent of the losses of such entity during the 
taxable year are allocable to limited part-
ners or limited entrepreneurs (within the 
meaning of section 461(k)(4)). 

(C) Holdings attributable to active manage-
ment 

For purposes of subparagraph (B), an inter-
est in an entity shall not be treated as held 
by a limited partner or a limited entre-
preneur (within the meaning of section 
461(k)(4))—

(i) for any period if during such period 
such interest is held by an individual who 
actively participates at all times during 
such period in the management of such en-
tity, 

(ii) for any period if during such period 
such interest is held by the spouse, chil-
dren, grandchildren, and parents of an in-
dividual who actively participates at all 
times during such period in the manage-
ment of such entity, 

(iii) if such interest is held by an indi-
vidual who actively participated in the 
management of such entity for a period of 
not less than 5 years, 

(iv) if such interest is held by the estate 
of an individual who actively participated 
in the management of such entity or is 
held by the estate of an individual if with 
respect to such individual such interest 
was at any time described in clause (ii), or 

(v) if the Secretary determines (by regu-
lations or otherwise) that such interest 
should be treated as held by an individual 
who actively participates in the manage-
ment of such entity, and that such entity 
and such interest are not used (or to be 
used) for tax–avoidance purposes.

For purposes of this subparagraph, a legally 
adopted child of an individual shall be treat-
ed as a child of such individual by blood. 

(4) Limitation on losses from hedging trans-
actions 

(A) In general 

(i) Limitation 

Any hedging loss for a taxable year 
which is allocable to any limited partner 
or limited entrepreneur (within the mean-
ing of paragraph (3)) shall be allowed only 
to the extent of the taxable income of such 
limited partner or entrepreneur for such 
taxable year attributable to the trade or 
business in which the hedging transactions 
were entered into. For purposes of the pre-
ceding sentence, taxable income shall be 
determined by not taking into account 
items attributable to hedging trans-
actions. 

(ii) Carryover of disallowed loss 

Any hedging loss disallowed under clause 
(i) shall be treated as a deduction attrib-
utable to a hedging transaction allowable 
in the first succeeding taxable year. 

(B) Exception where economic loss 

Subparagraph (A)(i) shall not apply to any 
hedging loss to the extent that such loss ex-
ceeds the aggregate unrecognized gains from 
hedging transactions as of the close of the 
taxable year attributable to the trade or 
business in which the hedging transactions 
were entered into. 

(C) Exception for certain hedging trans-
actions 

In the case of any hedging transaction re-
lating to property other than stock or secu-
rities, this paragraph shall apply only in the 
case of a taxpayer described in section 
465(a)(1). 

(D) Hedging loss 

The term ‘‘hedging loss’’ means the excess 
of—

(i) the deductions allowable under this 
chapter for the taxable year attributable 
to hedging transactions (determined with-
out regard to subparagraph (A)(i)), over 

(ii) income received or accrued by the 
taxpayer during such taxable year from 
such transactions. 

(E) Unrecognized gain 

The term ‘‘unrecognized gain’’ has the 
meaning given to such term by section 
1092(a)(3). 

(f) Special rules 

(1) Denial of capital gains treatment for prop-
erty identified as part of a hedging trans-
action 

For purposes of this title, gain from any 
property shall in no event be considered as 
gain from the sale or exchange of a capital 
asset if such property was at any time per-
sonal property (as defined in section 1092(d)(1)) 
identified under subsection (e)(2) by the tax-
payer as being part of a hedging transaction. 

(2) Subsection (a)(3) not to apply to ordinary 
income property 

Paragraph (3) of subsection (a) shall not 
apply to any gain or loss which, but for such 
paragraph, would be ordinary income or loss. 

(3) Capital gain treatment for traders in sec-
tion 1256 contracts 

(A) In general 

For purposes of this title, gain or loss from 
trading of section 1256 contracts shall be 
treated as gain or loss from the sale or ex-
change of a capital asset. 

(B) Exception for certain hedging trans-
actions 

Subparagraph (A) shall not apply to any 
section 1256 contract to the extent such con-
tract is held for purposes of hedging prop-
erty if any loss with respect to such prop-
erty in the hands of the taxpayer would be 
ordinary loss. 

(C) Treatment of underlying property 

For purposes of determining whether gain 
or loss with respect to any property is ordi-
nary income or loss, the fact that the tax-
payer is actively engaged in dealing in or 



Page 2375 TITLE 26—INTERNAL REVENUE CODE § 1256

trading section 1256 contracts related to 
such property shall not be taken into ac-
count. 

(4) Special rule for dealer equity options and 
dealer securities futures contracts of lim-
ited partners or limited entrepreneurs 

In the case of any gain or loss with respect 
to dealer equity options, or dealer securities 
futures contracts, which are allocable to lim-
ited partners or limited entrepreneurs (within 
the meaning of subsection (e)(3))—

(A) paragraph (3) of subsection (a) shall 
not apply to any such gain or loss, and 

(B) all such gains or losses shall be treated 
as short-term capital gains or losses, as the 
case may be. 

(5) Special rule related to losses 

Section 1091 (relating to loss from wash sales 
of stock or securities) shall not apply to any 
loss taken into account by reason of paragraph 
(1) of subsection (a). 

(g) Definitions 

For purposes of this section—

(1) Regulated futures contracts defined 

The term ‘‘regulated futures contract’’ 
means a contract—

(A) with respect to which the amount re-
quired to be deposited and the amount which 
may be withdrawn depends on a system of 
marking to market, and 

(B) which is traded on or subject to the 
rules of a qualified board or exchange. 

(2) Foreign currency contract defined 

(A) Foreign currency contract 

The term ‘‘foreign currency contract’’ 
means a contract—

(i) which requires delivery of, or the set-
tlement of which depends on the value of, 
a foreign currency which is a currency in 
which positions are also traded through 
regulated futures contracts, 

(ii) which is traded in the interbank 
market, and 

(iii) which is entered into at arm’s 
length at a price determined by reference 
to the price in the interbank market. 

(B) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out the purposes of subparagraph (A), 
including regulations excluding from the ap-
plication of subparagraph (A) any contract 
(or type of contract) if its application there-
to would be inconsistent with such purposes. 

(3) Nonequity option 

The term ‘‘nonequity option’’ means any 
listed option which is not an equity option. 

(4) Dealer equity option 

The term ‘‘dealer equity option’’ means, 
with respect to an options dealer, any listed 
option which—

(A) is an equity option, 
(B) is purchased or granted by such options 

dealer in the normal course of his activity of 
dealing in options, and 

(C) is listed on the qualified board or ex-
change on which such options dealer is reg-
istered. 

(5) Listed option 

The term ‘‘listed option’’ means any option 
(other than a right to acquire stock from the 
issuer) which is traded on (or subject to the 
rules of) a qualified board or exchange. 

(6) Equity option 

The term ‘‘equity option’’ means any op-
tion—

(A) to buy or sell stock, or 
(B) the value of which is determined di-

rectly or indirectly by reference to any 
stock or any narrow-based security index (as 
defined in section 3(a)(55) of the Securities 
Exchange Act of 1934, as in effect on the date 
of the enactment of this paragraph).

The term ‘‘equity option’’ includes such an op-
tion on a group of stocks only if such group 
meets the requirements for a narrow-based se-
curity index (as so defined). The Secretary 
may prescribe regulations regarding the sta-
tus of options the values of which are deter-
mined directly or indirectly by reference to 
any index which becomes (or ceases to be) a 
narrow-based security index (as so defined). 

(7) Qualified board or exchange 

The term ‘‘qualified board or exchange’’ 
means—

(A) a national securities exchange which is 
registered with the Securities and Exchange 
Commission, 

(B) a domestic board of trade designated as 
a contract market by the Commodity Fu-
tures Trading Commission, or 

(C) any other exchange, board of trade, or 
other market which the Secretary deter-
mines has rules adequate to carry out the 
purposes of this section. 

(8) Options dealer 

(A) In general 

The term ‘‘options dealer’’ means any per-
son registered with an appropriate national 
securities exchange as a market maker or 
specialist in listed options. 

(B) Persons trading in other markets 

In any case in which the Secretary makes 
a determination under subparagraph (C) of 
paragraph (7), the term ‘‘options dealer’’ 
also includes any person whom the Sec-
retary determines performs functions simi-
lar to the persons described in subparagraph 
(A). Such determinations shall be made to 
the extent appropriate to carry out the pur-
poses of this section. 

(9) Dealer securities futures contract 

(A) In general 

The term ‘‘dealer securities futures con-
tract’’ means, with respect to any dealer, 
any securities futures contract, and any op-
tion on such a contract, which—

(i) is entered into by such dealer (or, in 
the case of an option, is purchased or 
granted by such dealer) in the normal 
course of his activity of dealing in such 
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contracts or options, as the case may be, 
and 

(ii) is traded on a qualified board or ex-
change. 

(B) Dealer 

For purposes of subparagraph (A), a person 
shall be treated as a dealer in securities fu-
tures contracts or options on such contracts 
if the Secretary determines that such person 
performs, with respect to such contracts or 
options, as the case may be, functions simi-
lar to the functions performed by persons de-
scribed in paragraph (8)(A). Such determina-
tion shall be made to the extent appropriate 
to carry out the purposes of this section. 

(C) Securities futures contract 

The term ‘‘securities futures contract’’ has 
the meaning given to such term by section 
1234B. 

(Added Pub. L. 97–34, title V, § 503(a), Aug. 13, 
1981, 95 Stat. 327; amended Pub. L. 97–354, 
§ 5(a)(38), Oct. 19, 1982, 96 Stat. 1696; Pub. L. 
97–448, title I, § 105(c)(1)–(3), (5)(A)–(C), Jan. 12, 
1983, 96 Stat. 2385, 2386; Pub. L. 98–369, div. A, 
title I, §§ 102(a), (b), (e)(1), (5), 104(a), 107(c), (d), 
title VII, § 722(a)(2), July 18, 1984, 98 Stat. 620, 
621, 623, 624, 628, 630, 972; Pub. L. 99–514, title XII, 
§ 1261(c), Oct. 22, 1986, 100 Stat. 2591; Pub. L. 
106–170, title V, § 532(b)(4), Dec. 17, 1999, 113 Stat. 
1930; Pub. L. 106–554, § 1(a)(7) [title IV, 
§ 401(g)(1)–(3)], Dec. 21, 2000, 114 Stat. 2763, 
2763A–649, 2763A–650; Pub. L. 107–147, title IV, 
§ 416(b)(1), Mar. 9, 2002, 116 Stat. 55; Pub. L. 
108–311, title IV, § 405(a)(2), Oct. 4, 2004, 118 Stat. 
1188; Pub. L. 109–135, title IV, § 412(oo), Dec. 21, 
2005, 119 Stat. 2639; Pub. L. 111–203, title XVI, 
§ 1601(a), July 21, 2010, 124 Stat. 2223; Pub. L. 
115–141, div. U, title IV, § 401(a)(176)(A), Mar. 23, 
2018, 132 Stat. 1192.)

Editorial Notes 

REFERENCES IN TEXT 

Section 3(a)(55) of the Securities Exchange Act of 
1934, referred to in subsec. (g)(6)(B), is classified to sec-
tion 78c(a)(55) of Title 15, Commerce and Trade. 

The date of the enactment of this paragraph, referred 
to in subsec. (g)(6)(B), probably means the date of en-
actment of Pub. L. 106–554, which amended subsec. 
(g)(6) generally and which was approved Dec. 21, 2000. 

AMENDMENTS 

2018—Subsec. (e)(3)(B), (C). Pub. L. 115–141 substituted 
‘‘section 461(k)(4)’’ for ‘‘section 464(e)(2)’’. 

2010—Subsec. (b). Pub. L. 111–203 redesignated first 
sentence as par. (1), inserted heading, redesignated 
former pars. (1) to (5) as subpars. (A) to (E), respec-
tively, of par. (1), added par. (2), and struck out con-
cluding provisions which read as follows: ‘‘The term 
‘section 1256 contract’ shall not include any securities 
futures contract or option on such a contract unless 
such contract or option is a dealer securities futures 
contract.’’

2005—Subsec. (f)(1). Pub. L. 109–135 substituted ‘‘sub-
section (e)(2)’’ for ‘‘subsection (e)(2)(C)’’. 

2004—Subsec. (g)(6). Pub. L. 108–311 added at end of 
concluding provisions ‘‘The Secretary may prescribe 
regulations regarding the status of options the values 
of which are determined directly or indirectly by ref-
erence to any index which becomes (or ceases to be) a 
narrow-based security index (as so defined).’’

2002—Subsec. (f)(5). Pub. L. 107–147 added par. (5). 

2000—Subsec. (b). Pub. L. 106–554, § 1(a)(7) [title IV, 
§ 401(g)(1)(A)], added par. (5) and concluding provisions. 

Subsec. (f)(4). Pub. L. 106–554, § 1(a)(7) [title IV, 
§ 401(g)(2)], inserted ‘‘and dealer securities futures con-
tracts’’ after ‘‘dealer equity options’’ in heading and 
‘‘, or dealer securities futures contracts,’’ after ‘‘dealer 
equity options’’ in introductory provisions. 

Subsec. (g)(6). Pub. L. 106–554, § 1(a)(7) [title IV, 
§ 401(g)(3)], amended heading and text of par. (6) gen-
erally. Prior to amendment, text read as follows: 

‘‘(A) IN GENERAL.—Except as provided in subpara-
graph (B), the term ‘equity option’ means any option—

‘‘(i) to buy or sell stock, or 
‘‘(ii) the value of which is determined directly or 

indirectly by reference to any stock (or group of 
stocks) or stock index. 
‘‘(B) EXCEPTION FOR CERTAIN OPTIONS REGULATED BY 

COMMODITIES FUTURES TRADING COMMISSION.—The term 
‘equity option’ does not include any option with re-
spect to any group of stocks or stock index if—

‘‘(i) there is in effect a designation by the Commod-
ities Futures Trading Commission of a contract mar-
ket for a contract based on such group of stocks or 
index, or 

‘‘(ii) the Secretary determines that such option 
meets the requirements of law for such a designa-
tion.’’
Subsec. (g)(9). Pub. L. 106–554, § 1(a)(7) [title IV, 

§ 401(g)(1)(B)], added par. (9). 
1999—Subsec. (e)(2). Pub. L. 106–170 reenacted heading 

without change and amended text generally. Prior to 
amendment, text read as follows: ‘‘For purposes of this 
subsection, the term ‘hedging transaction’ means any 
transaction if—

‘‘(A) such transaction is entered into by the tax-
payer in the normal course of the taxpayer’s trade or 
business primarily—

‘‘(i) to reduce risk of price change or currency 
fluctuations with respect to property which is held 
or to be held by the taxpayer, or 

‘‘(ii) to reduce risk of interest rate or price 
changes or currency fluctuations with respect to 
borrowings made or to be made, or obligations in-
curred or to be incurred, by the taxpayer, 
‘‘(B) the gain or loss on such transactions is treated 

as ordinary income or loss, and 
‘‘(C) before the close of the day on which such 

transaction was entered into (or such earlier time as 
the Secretary may prescribe by regulations), the tax-
payer clearly identifies such transaction as being a 
hedging transaction.’’
1986—Subsec. (e)(4), (5). Pub. L. 99–514 redesignated 

par. (5) as (4) and struck out former par. (4), special rule 
for banks, which read as follows: ‘‘In the case of a bank 
(as defined in section 581), subparagraph (A) of para-
graph (2) shall be applied without regard to clause (i) or 
(ii) thereof.’’

1984—Pub. L. 98–369, § 102(e)(5), substituted ‘‘Section 
1256 contracts’’ for ‘‘Regulated futures contracts’’ in 
section catchline. 

Subsec. (a)(1), (3), (4). Pub. L. 98–369, § 102(a)(1), sub-
stituted ‘‘section 1256 contract’’ for ‘‘regulated futures 
contract’’ and ‘‘section 1256 contracts’’ for ‘‘regulated 
futures contracts’’ wherever appearing. 

Subsec. (b). Pub. L. 98–369, § 102(a)(2), in par. (1), sub-
stituted ‘‘any regulated futures contract’’ for ‘‘with re-
spect to which the amount required to be deposited and 
the amount which may be withdrawn depends on the 
system of marking to market; and’’, in par. (2), sub-
stituted ‘‘any foreign currency contract,’’ for ‘‘which is 
traded on or subject to the rules of a domestic board of 
trade designated as a contract market by the Com-
modity Futures Trading Commission or of any board of 
trade or exchange which the Secretary determines has 
rules adequate to carry out the purposes of this sec-
tion. Such term includes any foreign currency con-
tract.’’, and added pars. (3) and (4). 

Subsec. (c)(1). Pub. L. 98–369, § 102(a)(1)(A), (e)(1)(A), 
substituted ‘‘section 1256 contracts’’ for ‘‘regulated fu-
tures contracts’’, and ‘‘by taking or making delivery, 
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by exercise or being exercised, by assignment or being 
assigned, by lapse,’’ for ‘‘by taking or making deliv-
ery,’’. 

Subsec. (c)(2). Pub. L. 98–369, § 102(e)(1)(C), substituted 
‘‘takes delivery on or exercises’’ for ‘‘takes delivery 
on’’ in heading. 

Subsec. (c)(2)(A). Pub. L. 98–369, § 102(a)(1)(B), sub-
stituted ‘‘section 1256 contracts’’ for ‘‘regulated futures 
contracts’’. 

Subsec. (c)(2)(B). Pub. L. 98–369, § 102(e)(1)(B), sub-
stituted ‘‘takes delivery under or exercises’’ for ‘‘takes 
delivery under’’. 

Subsec. (d)(1), (4)(A). Pub. L. 98–369, § 102(a)(1)(B), sub-
stituted ‘‘section 1256 contracts’’ for ‘‘regulated futures 
contracts’’. 

Subsec. (d)(4)(B). Pub. L. 98–369, § 102(a)(1)(A), sub-
stituted ‘‘section 1256 contract’’ for ‘‘regulated futures 
contract’’. 

Pub. L. 98–369, § 107(c), inserted ‘‘(or such earlier time 
as the Secretary may prescribe by regulations)’’. 

Subsec. (e)(2)(C). Pub. L. 98–369, § 107(d), inserted ‘‘(or 
such earlier time as the Secretary may prescribe by 
regulations’’. 

Subsec. (e)(5). Pub. L. 98–369, § 104(a), added par. (5). 
Subsec. (f)(3), (4). Pub. L. 98–369, § 102(b), added pars. 

(3) and (4). 
Subsec. (g). Pub. L. 98–369, § 102(a)(3), in amending 

subsec. (g) generally, inserted provisions relating to 
regulated futures contracts as par. (1), redesignated 
former pars. (1) and (2) as subpars. (A) and (B), respec-
tively, of par. (2), and added pars. (3) to (8). 

Subsec. (g)(1)(A). Pub. L. 98–369, § 722(a)(2), inserted 
‘‘, or the settlement of which depends on the value of,’’ 
after ‘‘delivery of’’. 

1983—Subsec. (b). Pub. L. 97–448, § 105(c)(5)(A), (B), 
struck out par. (1) which related to contracts requiring 
delivery of personal property (as defined in section 
1092(d)(1)) or an interest in such property, redesignated 
pars. (2) and (3) as (1) and (2), respectively, and inserted 
last sentence providing that such term includes any 
foreign currency contract. 

Subsec. (c). Pub. L. 97–448, § 105(c)(1), inserted ‘‘, etc.’’ 
after ‘‘Terminations’’ in heading and, in text, des-
ignated existing first and second sentences as pars. (1) 
and (3), respectively, added par. (2), inserted ‘‘(or trans-
fer)’’ after ‘‘termination’’ and ‘‘(or rights)’’ after ‘‘obli-
gation’’ in par. (1) as so designated, and substituted 
‘‘this subsection’’ for ‘‘the preceding sentence’’ and in-
serted ‘‘(or transfer)’’ after ‘‘termination’’ in par. (3) as 
so designated. 

Subsec. (d)(4)(B). Pub. L. 97–448, § 105(c)(2), substituted 
‘‘day on which the first regulated futures contract 
forming part of the straddle is acquired’’ for ‘‘day on 
which such position is acquired’’. 

Subsec. (e)(3)(C)(v). Pub. L. 97–448, § 105(c)(3), inserted 
‘‘(by regulations or otherwise)’’ after ‘‘determines’’. 

Subsec. (g). Pub. L. 97–448, § 105(c)(5)(C), added subsec. 
(g). 

1982—Subsec. (e)(3)(B). Pub. L. 97–354 substituted ‘‘an 
S corporation’’ for ‘‘an electing small business corpora-
tion within the meaning of section 1371(b)’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 
July 21, 2010, except as otherwise provided, see section 
4 of Pub. L. 111–203, set out as a note under section 5301 
of Title 12, Banks and Banking. 

Pub. L. 111–203, title XVI, § 1601(b), July 21, 2010, 124 
Stat. 2223, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to tax-
able years beginning after the date of the enactment of 
this Act [July 21, 2010].’’

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–311 effective as if included 
in section 401 of the Community Renewal Tax Relief 
Act of 2000 [H.R. 5662, as enacted by Pub. L. 106–554], see 

section 405(b) of Pub. L. 108–311, set out as a note under 
section 1234B of this title. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title IV, § 416(b)(2), Mar. 9, 2002, 116 
Stat. 55, provided that: ‘‘The amendment made by this 
subsection [amending this section] shall take effect as 
if included in section 5075 of the Technical and Mis-
cellaneous Revenue Act of 1988 [Pub. L. 100–647].’’

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–170 applicable to any in-
strument held, acquired, or entered into, any trans-
action entered into, and supplies held or acquired on or 
after Dec. 17, 1999, see section 532(d) of Pub. L. 106–170, 
set out as a note under section 170 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to taxable 
years beginning after Dec. 31, 1986, with certain excep-
tions and qualifications, see section 1261(e) of Pub. L. 
99–514, set out as an Effective Date note under section 
985 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Pub. L. 98–369, div. A, title I, § 102(f)–(j), July 18, 1984, 
98 Stat. 625, 627, as amended by Pub. L. 99–514, § 2, title 
XVIII, § 1808(a)(1), Oct. 22, 1986, 100 Stat. 2095, 2817, pro-
vided that: 

‘‘(f) EFFECTIVE DATES.—
‘‘(1) IN GENERAL.—Except as otherwise provided in 

this subsection or subsection (g), the amendments 
made by this section [amending this section, sections 
263, 1092, 1212, 1234A, 1362, 1374, and 1402 of this title, 
and section 411 of Title 42, The Public Health and 
Welfare, and enacting provisions set out as a note 
under section 1362 of this title] shall apply to posi-
tions established after the date of the enactment of 
this Act [July 18, 1984], in taxable years ending after 
such date. 

‘‘(2) SPECIAL RULE FOR OPTIONS ON REGULATED FU-
TURES CONTRACTS.—In the case of any option with re-
spect to a regulated futures contract (within the 
meaning of section 1256 of the Internal Revenue Code 
of 1986 [formerly I.R.C. 1954]), the amendments made 
by this section shall apply to positions established 
after October 31, 1983, in taxable years ending after 
such date. 

‘‘(3) SPECIAL RULE FOR SELF-EMPLOYMENT TAX.—Ex-
cept as provided in subsection (g)(2), the amendments 
made by subsection (c) [amending section 1402 of this 
title and section 411 of Title 42] shall apply to taxable 
years beginning after the date of the enactment of 
this Act [July 18, 1984]. 

‘‘(4) GAINS OR LOSSES FROM CERTAIN TERMINATIONS.—
The amendment made by subsection (d)(9) [probably 
means subsec. (e)(9), which amended section 1234A of 
this title] shall apply as if included in the amend-
ment made by section 505(a) [probably means section 
507(a)] of the Economic Recovery Tax Act of 1981 
[Pub. L. 97–34], as amended by section 105(e) of the 
Technical Corrections Act of 1982 [Pub. L. 97–448]. 
‘‘(g) ELECTIONS WITH RESPECT TO PROPERTY HELD ON 

OR BEFORE THE DATE OF THE ENACTMENT OF THIS ACT.—
At the election of the taxpayer—

‘‘(1) the amendments made by this section [amend-
ing this section, sections 263, 1092, 1212, 1234A, 1362, 
1374, and 1402 of this title, and section 411 of Title 42, 
The Public Health and Welfare, and enacting provi-
sions set out as a note under section 1362 of this title] 
shall apply to all section 1256 contracts held by the 
taxpayer on the date of the enactment of this Act 
[July 18, 1984], effective for periods after such date in 
taxable years ending after such date, or 

‘‘(2) in lieu of an election under paragraph (1), the 
amendments made by this section shall apply to all 
section 1256 contracts held by the taxpayer at any 
time during the taxable year of the taxpayer which 
includes the date of the enactment of this Act. 
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‘‘(h) ELECTIONS FOR INSTALLMENT PAYMENT OF TAX 
ATTRIBUTABLE TO STOCK OPTIONS.—

‘‘(1) IN GENERAL.—If the taxpayer makes an election 
under subsection (g)(2) and under this subsection—

‘‘(A) the taxpayer may pay part or all the tax for 
the taxable year referred to in subsection (g)(2) in 
2 or more (but not exceeding 5) equal installments, 
and 

‘‘(B) the maximum amount of tax which may be 
paid in installments under this subsection shall be 
the excess of—

‘‘(i) the tax for such taxable year determined by 
taking into account subsection (g)(2), over 

‘‘(ii) the tax for such taxable year determined 
by taking into account subsection (g)(2) and by 
treating—

‘‘(I) all section 1256 contracts which are stock 
options, and 

‘‘(II) any stock which was a part of a straddle 
including any such stock options, 

as having been acquired for a purchase price equal 
to their fair market value on the last business 
day of the preceding taxable year. Stock options 
and stock shall be taken into account under sub-
paragraph (B)(ii) only if such options or stock 
were held on the last day of the preceding taxable 
year and only if income on such options or stock 
would have been ordinary income if such options 
or stock were sold at a gain on such last day. 

‘‘(2) DATE FOR PAYMENT OF INSTALLMENT.—
‘‘(A) If an election is made under this subsection, 

the first installment under paragraph (1) shall be 
paid on or before the due date for filing the return 
for the taxable year described in paragraph (1), and 
each succeeding installment shall be paid on or be-
fore the date which is 1 year after the date pre-
scribed for payment of the preceding installment. 

‘‘(B) If a bankruptcy case or insolvency pro-
ceeding involving the taxpayer is commenced be-
fore the final installment is paid, the total amount 
of any unpaid installments shall be treated as due 
and payable on the day preceding the day on which 
such case or proceeding is commenced. 
‘‘(3) INTEREST IMPOSED.—For purposes of section 

6601 of the Internal Revenue Code of 1986, the time for 
payment of any tax with respect to which an election 
is made under this subsection shall be determined 
without regard to this subsection. 

‘‘(4) FORM OF ELECTION.—An election under this sub-
section shall be made not later than the time for fil-
ing the return for the taxable year described in para-
graph (1) and shall be made in the manner and form 
required by regulations prescribed by Secretary of 
the Treasury or his delegate. The election shall set 
forth—

‘‘(A) the amount determined under paragraph 
(1)(B) and the number of installments elected by 
the taxpayer, 

‘‘(B) the property described in paragraph 
(1)(B)(ii), and the date on which such property was 
acquired, 

‘‘(C) the fair market value of the property de-
scribed in paragraph (1)(B)(ii) on the last business 
day of the taxable year preceding the taxable year 
described in paragraph (1), and 

‘‘(D) such other information for purposes of car-
rying out the provisions of this subsection as may 
be required by such regulations. 
‘‘(5) DELAY OF IDENTIFICATION REQUIREMENT.—Sec-

tion 1256(e)(2)(C) of the Internal Revenue Code of 1986 
shall not apply to any stock option or stock acquired 
on or before the 60th day after the date of the enact-
ment of this Act [July 18, 1984]. 
‘‘(i) DEFINITIONS.—For purposes of subsections (g) and 

(h)—
‘‘(1) SECTION 1256 CONTRACT.—The term ‘section 1256 

contract’ has the meaning given to such term by sec-
tion 1256(b) of the Internal Revenue Code of 1986 (as 
amended by this section). 

‘‘(2) STOCK OPTION.—The term ‘stock option’ means 
any option to buy or sell stock. 

‘‘(j) COORDINATION OF ELECTION UNDER SUBSECTION 
(d)(3) WITH ELECTIONS UNDER SUBSECTIONS (g) AND (h).—
The Secretary of the Treasury or his delegate shall pre-
scribe such regulations as may be necessary to coordi-
nate the election provided by subsection (d)(3) with the 
elections provided by subsections (g) and (h).’’

Pub. L. 98–369, div. A, title I, § 104(b), July 18, 1984, 98 
Stat. 628, provided that: ‘‘The amendment made by sub-
section (a) [amending this section] shall apply to tax-
able years beginning after December 31, 1984.’’

Amendment by section 107(c), (d) of Pub. L. 98–369 ap-
plicable to positions entered into after July 18, 1984, in 
taxable years ending after that date, see section 107(e) 
of Pub. L. 98–369 set out as a note under section 1092 of 
this title. 

Amendment by section 722(a)(2) of Pub. L. 98–369 ef-
fective as if included in the provisions of the Technical 
Corrections Act of 1984, Pub. L. 97–448, to which such 
amendment relates, see section 722(a)(6) of Pub. L. 
98–369, set out as a note under section 172 of this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 97–448 effective, except as oth-
erwise provided, as if it had been included in the provi-
sion of the Economic Recovery Tax Act of 1981, Pub. L. 
97–34, to which such amendment relates, see section 109 
of Pub. L. 97–448, set out as a note under section 1 of 
this title. 

Pub. L. 97–448, title I, § 105(c)(5)(D), Jan. 12, 1983, 96 
Stat. 2386, as amended by Pub. L. 99–514, § 2, Oct. 22, 
1986, 100 Stat. 2095, provided that: 

‘‘(i) IN GENERAL.—Except as provided in clauses (ii) 
and (iii), the amendments made by subparagraphs (B) 
and (C) [amending this section] shall apply only with 
respect to contracts entered into after May 11, 1982. 

‘‘(ii) ELECTION BY TAXPAYER OF RETROACTIVE APPLICA-
TION.—

‘‘(I) RETROACTIVE APPLICATION.—If the taxpayer so 
elects, the amendments made by subparagraphs (B) 
and (C) [amending this section] shall apply as if in-
cluded within the amendments made by title V of the 
Economic Recovery Tax Act of 1981 [title V of Pub. L. 
97–34]. 

‘‘(II) ADDITIONAL CHOICES WITH RESPECT TO 1981.—If 
the taxpayer held a foreign currency contract after 
December 31, 1980, and before June 24, 1981, and such 
taxpayer makes an election under subclause (I), such 
taxpayer may revoke any election made under sec-
tion 508(c) [set out as an Effective Date note under 
section 1092 of this title] or 509(a) [set out below] of 
such Act, and may make an election under section 
508(c) or 509(a) of such Act. 

‘‘(III) ADDITIONAL CHOICES APPLY TO ALL REGULATED 
FUTURES CONTRACTS.—Except as provided in subclause 
(IV), in the case of any taxpayer who makes an elec-
tion under subclause (I), any election under section 
508(c) or 509(a) of such Act or any revocation of such 
an election shall apply to all regulated futures con-
tracts (including foreign currency contracts). 

‘‘(IV) SECTION 509(a)(3) AND (4) NOT TO APPLY TO FOR-
EIGN CURRENCY CONTRACTS.—Paragraphs (3) and (4) of 
section 509(a) of such Act shall not apply to any for-
eign currency contract. 

‘‘(V) TIME FOR MAKING ELECTION OR REVOCATION.—
Any election under subclause (I) and any election or 
revocation under subclause (II) may be made only 
within the 90-day period beginning on the date of the 
enactment of this Act [Jan. 12, 1983]. Any such action, 
once taken, shall be irrevocable. 

‘‘(VI) DEFINITIONS.—For purposes of this clause, the 
terms ‘regulated futures contract’ and ‘foreign cur-
rency contract’ have the same respective meanings as 
when used in section 1256 of the Internal Revenue 
Code of 1986 [formerly I.R.C. 1954] (as amended by this 
Act). 
‘‘(iii) ELECTION BY TAXPAYER WITH RESPECT TO POSI-

TIONS HELD DURING TAXABLE YEARS ENDING AFTER MAY 
11, 1982.—In lieu of the election under clause (ii), a tax-
payer may elect to have the amendments made by sub-
paragraphs (B) and (C) [amending subsec. (b) of this 
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section to include foreign currency contracts and en-
acting subsec. (g) of this section, respectively] applied 
to all positions held in taxable years ending after May 
11, 1982, except that the provisions of section 509(a)(3) 
and (4) of the Economic Recovery Tax Act of 1981 [set 
out below] shall not apply.’’

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–354 applicable to taxable 
years beginning after Dec. 31, 1982, see section 6(a) of 
Pub. L. 97–354, set out as an Effective Date note under 
section 1361 of this title. 

EFFECTIVE DATE 

Section (other than subsec. (e)(2)(C)) applicable to 
property acquired and positions established by the tax-
payer after June 23, 1981, in taxable years ending after 
such date, subsec. (e)(2)(C) of this section applicable to 
property acquired and positions established by the tax-
payer after Dec. 31, 1981, in taxable years ending after 
such date, and section applicable when so elected with 
respect to property held on June 23, 1981, see section 508 
of Pub. L. 97–34, set out as a note under section 1092 of 
this title. 

DEADLINE FOR DETERMINATION 

Pub. L. 106–554, § 1(a)(7) [title IV, § 401(g)(4)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–650, provided that: ‘‘The Sec-
retary of the Treasury or his delegate shall make the 
determinations under section 1256(g)(9)(B) of the Inter-
nal Revenue Code of 1986, as added by this Act, not 
later than July 1, 2001.’’

ELECTION FOR EXTENSION OF TIME FOR PAYMENT AND 
APPLICATION OF THIS SECTION FOR THE TAXABLE 
YEAR INCLUDING JUNE 23, 1981

Pub. L. 97–34, title V, § 509, Aug. 13, 1981, 95 Stat. 333, 
as amended by Pub. L. 97–448, title I, § 105(c)(6), Jan. 12, 
1983, 96 Stat. 2387; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 
Stat. 2095, provided that: 

‘‘(a) ELECTION.—
‘‘(1) IN GENERAL.—In the case of any taxable year 

beginning before June 23, 1981, and ending after June 
22, 1981, the taxpayer may elect, in lieu of any elec-
tion under section 508(c) [set out as an Effective Date 
note under section 1092 of this title], to have this sec-
tion apply to all regulated futures contracts held dur-
ing such taxable year. 

‘‘(2) APPLICATION OF SECTION 1256.—If a taxpayer 
elects to have the provisions of this section apply to 
the taxable year described in paragraph (1).—

‘‘(A) the provisions of section 1256 of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954] (other 
than section 1256(e)(2)(C)) shall apply to regulated 
futures contracts held by the taxpayer at any time 
during such taxable year, and 

‘‘(B) for purposes of determining the rate of tax 
applicable to gains and losses from regulated fu-
tures contracts held at any time during such year, 
such gains and losses shall be treated as gain or loss 
from a sale or exchange occurring in a taxable year 
beginning in 1982. 
‘‘(3) DETERMINATION OF DEFERRED TAX LIABILITY.—If 

the taxpayer makes an election under this sub-
section.—

‘‘(A) the taxpayer may pay part or all of the tax 
for such year in two or more (but not exceeding 
five) equal installments; 

‘‘(B) the maximum amount of tax which may be 
paid in installments under this section shall be the 
excess of—

‘‘(i) the tax for such year, determined by taking 
into account paragraph (2), over 

‘‘(ii) the tax for such year, determined by tak-
ing into account paragraph (2) and by treating all 
regulated futures contracts which were held by 
the taxpayer on the first day of the taxable year 
described in paragraph (1), and which were ac-
quired before the first day of such taxable year, 

as having been acquired for a purchase price equal 
to their fair market value on the last business 
day of the preceding taxable year. 

‘‘(4) DATE FOR PAYMENT OF INSTALLMENT.—
‘‘(A) If an election is made under this subsection, 

the first installment under subsection (a)(3)(A) 
shall be paid on or before the due date for filing the 
return for the taxable year described in paragraph 
(1), and each succeeding installment shall be paid 
on or before the date which is one year after the 
date prescribed for payment of the preceding in-
stallment. 

‘‘(B) If a bankruptcy case or insolvency pro-
ceeding involving the taxpayer is commenced be-
fore the final installment is paid, the total amount 
of any unpaid installments shall be treated as due 
and payable on the day preceding the day on which 
such case or proceeding is commenced. 
‘‘(5) INTEREST IMPOSED.—For purposes of section 

6601 of the Internal Revenue Code of 1986, the time for 
payment of any tax with respect to which an election 
is made under this subsection shall be determined 
without regard to this subsection. 
‘‘(b) FORM OF ELECTION.—An election under this sec-

tion shall be made not later than the time for filing the 
return for the taxable year described in subsection 
(a)(1) and shall be made in the manner and form re-
quired by regulations prescribed by the Secretary. The 
election shall set forth—

‘‘(1) the amount determined under subsection 
(a)(3)(B) and the number of installments elected by 
the taxpayer, 

‘‘(2) each regulated futures contract held by the 
taxpayer on the first day of the taxable year de-
scribed in subsection (a)(1), and the date such con-
tract was acquired, 

‘‘(3) the fair market value on the last business day 
of the preceding taxable year for each regulated fu-
tures contract described in paragraph (2), and 

‘‘(4) such other information for purposes of carrying 
out the provisions of this section as may be required 
by such regulations.’’

§ 1257. Disposition of converted wetlands or 
highly erodible croplands 

(a) Gain treated as ordinary income 

Any gain on the disposition of converted wet-
land or highly erodible cropland shall be treated 
as ordinary income. Such gain shall be recog-
nized notwithstanding any other provision of 
this subtitle, except that this section shall not 
apply to the extent such gain is recognized as 
ordinary income under any other provision of 
this part. 

(b) Loss treated as long-term capital loss 

Any loss recognized on the disposition of con-
verted wetland or highly erodible cropland shall 
be treated as a long-term capital loss. 

(c) Definitions 

For purposes of this section—

(1) Converted wetland 

The term ‘‘converted wetland’’ means any 
converted wetland (as defined in section 
1201(a)(7) of the Food Security Act of 1985 (16 
U.S.C. 3801(7))) held—

(A) by the person whose activities resulted 
in such land being converted wetland, or 

(B) by any other person who at any time 
used such land for farming purposes. 

(2) Highly erodible cropland 

The term ‘‘highly erodible cropland’’ means 
any highly erodible cropland (as defined in 
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