§561

Each agency is granted the authority necessary
to comply with the requirements of this sub-
chapter through the issuance of rules or other-
wise. Subsequent statute may not be held to su-
persede or modify this subchapter, chapter 7,
sections 1305, 3105, 3344, 4301(2)(E), 5372, or 7521 of
this title, or the provisions of section 5335(a)(B)
of this title that relate to administrative law
judges, except to the extent that it does so ex-
pressly.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 388; Pub. L.
90-623, §1(1), Oct. 22, 1968, 82 Stat. 1312; Pub. L.
95-251, §2(a)(1), Mar. 27, 1978, 92 Stat. 183; Pub. L.
95-454, title VIII, §801(a)(3)(B)(iii), Oct. 13, 1978,
92 Stat. 1221.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S8.C. 1011. June 11, 1946, ch. 324, §12, 60

Stat. 244.

In the first and last sentences, the words ‘“This sub-
chapter, chapter 7, and sections 1305, 3105, 3344,
4301(2)(E), 5362, and 7521, and the provisions of section
5335(a)(B) of this title that relate to hearing exam-
iners” are substituted for ‘‘this Act” to reflect the
codification of the Act in this title. The words ‘“‘to di-
minish the constitutional rights of any person or’’ are
omitted as surplusage as there is nothing in the Act
that can reasonably be construed to diminish those
rights and because a statute may not operate in dero-
gation of the Constitution.

The third sentence of former section 1011 is omitted
as covered by technical section 7. The sixth sentence of
former section 1011 is omitted as executed.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

Editorial Notes

AMENDMENTS
1978—Pub. L. 95454 substituted <5372 for ‘5362
wherever appearing.
Pub. L. 95-251 substituted ‘‘administrative law

judges” for ‘‘hearing examiners’ wherever appearing.
1968—Pub. L. 90-623 inserted ‘‘of this title” after
¢“7521”° wherever appearing.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective on first day of
first applicable pay period beginning on or after the
90th day after Oct. 13, 1978, see section 801(a)(4) of Pub.
L. 95-454, set out as an Effective Date note under sec-
tion 5361 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-623 intended to restate
without substantive change the law in effect on Oct. 22,
1968, see section 6 of Pub. L. 90-623, set out as a note
under section 5334 of this title.

SUBCHAPTER III—-NEGOTIATED
RULEMAKING PROCEDURE
Editorial Notes

PRIOR PROVISIONS

A prior subchapter III (§571 et seq.) was redesignated
subchapter V (§591 et seq.) of this chapter.
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AMENDMENTS

1992—Pub. L. 102-354, §3(a)(1), Aug. 26, 1992, 106 Stat.
944, redesignated subchapter IV of this chapter relating
to negotiated rulemaking procedure as this subchapter.

§561. Purpose

The purpose of this subchapter is to establish
a framework for the conduct of negotiated rule-
making, consistent with section 553 of this title,
to encourage agencies to use the process when it
enhances the informal rulemaking process.
Nothing in this subchapter should be construed
as an attempt to limit innovation and experi-
mentation with the negotiated rulemaking proc-
ess or with other innovative rulemaking proce-
dures otherwise authorized by law.

(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4970, §581; renumbered § 561, Pub. L. 102-354,
§3(a)(2), Aug. 26, 1992, 106 Stat. 944.)

Editorial Notes

AMENDMENTS

1992—Pub. L. 102-354 renumbered section 581 of this
title as this section.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF REPEAL; SAVINGS PROVISION

Pub. L. 101-648, §5, Nov. 29, 1990, 104 Stat. 4976, as
amended by Pub. L. 102-354, §5(a)(2), Aug. 26, 1992, 106
Stat. 945, which provided that subchapter III of chapter
5 of title 5 and the table of sections corresponding to
such subchapter, were repealed, effective 6 years after
Nov. 29, 1990, except for then pending proceedings, was
repealed by Pub. L. 104-320, §11(a), Oct. 19, 1996, 110
Stat. 3873.

SHORT TITLE OF 1992 AMENDMENT

Pub. L. 102-354, §1, Aug. 26, 1992, 106 Stat. 944, pro-
vided that: “This Act [amending sections 565, 568, 569,
571, 5717, 580, 581, and 593 of this title, section 10 of Title
9, Arbitration, and section 173 of Title 29, Labor, re-
numbering sections 571 to 576, 581 to 590, and 581 to 593
as 91 to 596, 561 to 570, and 571 to 583, respectively, of
this title, and amending provisions set out as notes
under this section and section 571 of this title] may be
cited as the ‘Administrative Procedure Technical
Amendments Act of 1991°.”

SHORT TITLE OF 1990 AMENDMENT

Pub. L. 101-648, §1, Nov. 29, 1990, 104 Stat. 4969, pro-
vided that: ‘“This Act [enacting this subchapter] may
be cited as the ‘Negotiated Rulemaking Act of 1990°’.”

CONGRESSIONAL FINDINGS

Pub. L. 101-648, §2, Nov. 29, 1990, 104 Stat. 4969, pro-
vided that: ‘“The Congress makes the following find-
ings:

‘(1) Government regulation has increased substan-
tially since the enactment of the Administrative Pro-
cedure Act [see Short Title note set out preceding
section 551 of this title].

‘(2) Agencies currently use rulemaking procedures
that may discourage the affected parties from meet-
ing and communicating with each other, and may
cause parties with different interests to assume con-
flicting and antagonistic positions and to engage in
expensive and time-consuming litigation over agency
rules.

‘“(3) Adversarial rulemaking deprives the affected
parties and the public of the benefits of face-to-face
negotiations and cooperation in developing and
reaching agreement on a rule. It also deprives them
of the benefits of shared information, knowledge, ex-



Page 79

pertise, and technical abilities possessed by the af-
fected parties.

‘“(4) Negotiated rulemaking, in which the parties
who will be significantly affected by a rule partici-
pate in the development of the rule, can provide sig-
nificant advantages over adversarial rulemaking.

‘() Negotiated rulemaking can increase the ac-
ceptability and improve the substance of rules, mak-
ing it less likely that the affected parties will resist
enforcement or challenge such rules in court. It may
also shorten the amount of time needed to issue final
rules.

‘“(6) Agencies have the authority to establish nego-
tiated rulemaking committees under the laws estab-
lishing such agencies and their activities and under
the Federal Advisory Committee Act (5 U.S.C. App.).
Several agencies have successfully used negotiated
rulemaking. The process has not been widely used by
other agencies, however, in part because such agen-
cies are unfamiliar with the process or uncertain as
to the authority for such rulemaking.”

AUTHORIZATION OF APPROPRIATIONS

Pub. L. 101-648, §4, Nov. 29, 1990, 104 Stat. 4976, as
amended by Pub. L. 102-354, §5(a)(1), Aug. 26, 1992, 106
Stat. 945, authorized additional appropriations to Ad-
ministrative Conference of the United States to carry
out Pub. L. 101-648 in fiscal years 1991, 1992, and 1993.

§ 562. Definitions

For the purposes of this subchapter,
term—

(1) ‘“‘agency’ has the same meaning as in
section 551(1) of this title;

(2) ‘‘consensus’” means unanimous concur-
rence among the interests represented on a ne-
gotiated rulemaking committee established
under this subchapter, unless such com-
mittee—

(A) agrees to define such term to mean a
general but not unanimous concurrence; or

(B) agrees upon another specified defini-
tion;

the

(3) ‘“‘convener’” means a person who impar-
tially assists an agency in determining wheth-
er establishment of a negotiated rulemaking
committee is feasible and appropriate in a par-
ticular rulemaking;

(4) “‘facilitator’” means a person who impar-
tially aids in the discussions and negotiations
among the members of a negotiated rule-
making committee to develop a proposed rule;

(5) ‘“‘interest” means, with respect to an
issue or matter, multiple parties which have a
similar point of view or which are likely to be
affected in a similar manner;

(6) ‘‘negotiated rulemaking’ means rule-
making through the use of a negotiated rule-
making committee;

(7) “‘negotiated rulemaking committee’ or
‘“‘committee’” means an advisory committee
established by an agency in accordance with
this subchapter and the Federal Advisory
Committee Act to consider and discuss issues
for the purpose of reaching a consensus in the
development of a proposed rule;

(8) “‘party” has the same meaning as in sec-
tion 551(3) of this title;

(9) ““‘person” has the same meaning as in sec-
tion 551(2) of this title;

(10) ‘“‘rule” has the same meaning as in sec-
tion 551(4) of this title; and

(11) “‘rulemaking” means ‘‘rule making’’ as
that term is defined in section 551(5) of this
title.
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(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4970, §582; renumbered §562, Pub. L. 102-354,
§3(a)(2), Aug. 26, 1992, 106 Stat. 944.)

Editorial Notes
REFERENCES IN TEXT

The Federal Advisory Committee Act, referred to in
par. (7), is Pub. L. 92463, Oct. 6, 1972, 86 Stat. 770, as
amended, which is set out in the Appendix to this title.

AMENDMENTS

1992—Pub. L. 102-354 renumbered section 582 of this
title as this section.

§563. Determination of need for negotiated rule-
making committee

(a) DETERMINATION OF NEED BY THE AGENCY.—
An agency may establish a negotiated rule-
making committee to negotiate and develop a
proposed rule, if the head of the agency deter-
mines that the use of the negotiated rulemaking
procedure is in the public interest. In making
such a determination, the head of the agency
shall consider whether—

(1) there is a need for a rule;

(2) there are a limited number of identifiable
interests that will be significantly affected by
the rule;

(3) there is a reasonable likelihood that a
committee can be convened with a balanced
representation of persons who—

(A) can adequately represent the interests
identified under paragraph (2); and

(B) are willing to negotiate in good faith
to reach a consensus on the proposed rule;

(4) there is a reasonable likelihood that a
committee will reach a consensus on the pro-
posed rule within a fixed period of time;

(5) the negotiated rulemaking procedure will
not unreasonably delay the notice of proposed
rulemaking and the issuance of the final rule;

(6) the agency has adequate resources and is
willing to commit such resources, including
technical assistance, to the committee; and

(7) the agency, to the maximum extent pos-
sible consistent with the legal obligations of
the agency, will use the consensus of the com-
mittee with respect to the proposed rule as the
basis for the rule proposed by the agency for
notice and comment.

(b) USE OF CONVENERS.—

(1) PURPOSES OF CONVENERS.—AnN agency may
use the services of a convener to assist the
agency in—

(A) identifying persons who will be signifi-
cantly affected by a proposed rule, including
residents of rural areas; and

(B) conducting discussions with such per-
sons to identify the issues of concern to such
persons, and to ascertain whether the estab-
lishment of a negotiated rulemaking com-
mittee is feasible and appropriate in the par-
ticular rulemaking.

(2) DUTIES OF CONVENERS.—The convener
shall report findings and may make rec-
ommendations to the agency. Upon request of
the agency, the convener shall ascertain the
names of persons who are willing and qualified
to represent interests that will be signifi-
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cantly affected by the proposed rule, including
residents of rural areas. The report and any
recommendations of the convener shall be
made available to the public upon request.

(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4970, §583; renumbered § 563, Pub. L. 102-354,
§3(a)(2), Aug. 26, 1992, 106 Stat. 944.)

Editorial Notes
AMENDMENTS

1992—Pub. L. 102-354 renumbered section 583 of this
title as this section.

Statutory Notes and Related Subsidiaries
NEGOTIATED RULEMAKING COMMITTEES

Pub. L. 104-320, §11(e), Oct. 19, 1996, 110 Stat. 3874, pro-
vided that: ‘““The Director of the Office of Management
and Budget shall—

‘(1) within 180 days of the date of the enactment of
this Act [Oct. 19, 1996], take appropriate action to ex-
pedite the establishment of negotiated rulemaking
committees and committees established to resolve
disputes under the Administrative Dispute Resolu-
tion Act [Pub. L. 101-552, see Short Title note set out
under section 571 of this title], including, with re-
spect to negotiated rulemaking committees, elimi-
nating any redundant administrative requirements
related to filing a committee charter under section 9
of the Federal Advisory Committee Act (b U.S.C.
App.) and providing public notice of such committee
under section 564 of title 5, United States Code; and

‘“(2) within one year of the date of the enactment of
this Act, submit recommendations to Congress for
any necessary legislative changes.”

§564. Publication of notice;
membership on committees

applications for

(a) PUBLICATION OF NOTICE.—If, after consid-
ering the report of a convener or conducting its
own assessment, an agency decides to establish
a negotiated rulemaking committee, the agency
shall publish in the Federal Register and, as ap-
propriate, in trade or other specialized publica-
tions, a notice which shall include—

(1) an announcement that the agency in-
tends to establish a negotiated rulemaking
committee to negotiate and develop a pro-
posed rule;

(2) a description of the subject and scope of
the rule to be developed, and the issues to be
considered;

(3) a list of the interests which are likely to
be significantly affected by the rule;

(4) a list of the persons proposed to represent
such interests and the person or persons pro-
posed to represent the agency;

(5) a proposed agenda and schedule for com-
pleting the work of the committee, including
a target date for publication by the agency of
a proposed rule for notice and comment;

(6) a description of administrative support
for the committee to be provided by the agen-
cy, including technical assistance;

(7) a solicitation for comments on the pro-
posal to establish the committee, and the pro-
posed membership of the negotiated rule-
making committee; and

(8) an explanation of how a person may apply
or nominate another person for membership
on the committee, as provided under sub-
section (b).
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(b) APPLICATIONS FOR MEMBERSHIP OR! COM-
MITTEE.—Persons who will be significantly af-
fected by a proposed rule and who believe that
their interests will not be adequately rep-
resented by any person specified in a notice
under subsection (a)(4) may apply for, or nomi-
nate another person for, membership on the ne-
gotiated rulemaking committee to represent
such interests with respect to the proposed rule.
Each application or nomination shall include—

(1) the name of the applicant or nominee and
a description of the interests such person shall
represent;

(2) evidence that the applicant or nominee is
authorized to represent parties related to the
interests the person proposes to represent;

(3) a written commitment that the applicant
or nominee shall actively participate in good
faith in the development of the rule under con-
sideration; and

(4) the reasons that the persons specified in
the notice under subsection (a)(4) do not ade-
quately represent the interests of the person
submitting the application or nomination.

(c) PERIOD FOR SUBMISSION OF COMMENTS AND
APPLICATIONS.—The agency shall provide for a
period of at least 30 calendar days for the sub-
mission of comments and applications under
this section.

(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4971, §584; renumbered §564, Pub. L. 102-354,
§3(a)(2), Aug. 26, 1992, 106 Stat. 944.)

Editorial Notes

AMENDMENTS

1992—Pub. L. 102-354 renumbered section 584 of this
title as this section.

§ 565. Establishment of committee

(a) ESTABLISHMENT.—

(1) DETERMINATION TO ESTABLISH COM-
MITTEE.—If after considering comments and
applications submitted under section 564, the
agency determines that a negotiated rule-
making committee can adequately represent
the interests that will be significantly affected
by a proposed rule and that it is feasible and
appropriate in the particular rulemaking, the
agency may establish a negotiated rulemaking
committee. In establishing and administering
such a committee, the agency shall comply
with the Federal Advisory Committee Act
with respect to such committee, except as oth-
erwise provided in this subchapter.

(2) DETERMINATION NOT TO ESTABLISH COM-
MITTEE.—If after considering such comments
and applications, the agency decides not to es-
tablish a negotiated rulemaking committee,
the agency shall promptly publish notice of
such decision and the reasons therefor in the
Federal Register and, as appropriate, in trade
or other specialized publications, a copy of
which shall be sent to any person who applied
for, or nominated another person for member-
ship on the negotiating! rulemaking com-

180 in original. Probably should be ‘“‘on’’.

180 in original. Probably should be ‘‘negotiated’.
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mittee to represent such interests with respect
to the proposed rule.

(b) MEMBERSHIP.—The agency shall Ilimit
membership on a negotiated rulemaking com-
mittee to 256 members, unless the agency head
determines that a greater number of members is
necessary for the functioning of the committee
or to achieve balanced membership. Each com-
mittee shall include at least one person rep-
resenting the agency.

(c) ADMINISTRATIVE SUPPORT.—The agency
shall provide appropriate administrative support
to the negotiated rulemaking committee, in-
cluding technical assistance.

(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4972, §5685; renumbered §565 and amended
Pub. L. 102-354, §3(a)(2), (3), Aug. 26, 1992, 106
Stat. 944.)

Editorial Notes
REFERENCES IN TEXT
The Federal Advisory Committee Act, referred to in
subsec. (a)(1), is Pub. L. 92463, Oct. 6, 1972, 86 Stat. 770,

as amended, which is set out in the Appendix to this
title.

AMENDMENTS

1992—Pub. L. 102-354, §3(a)(2), renumbered section 585
of this title as this section.

Subsec. (a)(1). Pub. L. 102-354, §3(a)(3), substituted
“‘section 564" for ‘‘section 584".

§566. Conduct of committee activity

(a) DUTIES OF COMMITTEE.—Each negotiated
rulemaking committee established under this
subchapter shall consider the matter proposed
by the agency for consideration and shall at-
tempt to reach a consensus concerning a pro-
posed rule with respect to such matter and any
other matter the committee determines is rel-
evant to the proposed rule.

(b) REPRESENTATIVES OF AGENCY ON CoOM-
MITTEE.—The person or persons representing the
agency on a negotiated rulemaking committee
shall participate in the deliberations and activi-
ties of the committee with the same rights and
responsibilities as other members of the com-
mittee, and shall be authorized to fully rep-
resent the agency in the discussions and nego-
tiations of the committee.

(c) SELECTING FACILITATOR.—Notwithstanding
section 10(e) of the Federal Advisory Committee
Act, an agency may nominate either a person
from the Federal Government or a person from
outside the Federal Government to serve as a
facilitator for the negotiations of the com-
mittee, subject to the approval of the committee
by consensus. If the committee does not approve
the nominee of the agency for facilitator, the
agency shall submit a substitute nomination. If
a committee does not approve any nominee of
the agency for facilitator, the committee shall
select by consensus a person to serve as
facilitator. A person designated to represent the
agency in substantive issues may not serve as
facilitator or otherwise chair the committee.

(d) DUTIES OF FACILITATOR.—A facilitator ap-
proved or selected by a negotiated rulemaking
committee shall—

(1) chair the meetings of the committee in
an impartial manner;
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(2) impartially assist the members of the
committee in conducting discussions and ne-
gotiations; and

(3) manage the Kkeeping of minutes and
records as required under section 10(b) and (c)
of the Federal Advisory Committee Act, ex-
cept that any personal notes and materials of
the facilitator or of the members of a com-
mittee shall not be subject to section 552 of
this title.

(e) COMMITTEE PROCEDURES.—A negotiated
rulemaking committee established under this
subchapter may adopt procedures for the oper-
ation of the committee. No provision of section
553 of this title shall apply to the procedures of
a negotiated rulemaking committee.

(f) REPORT OF COMMITTEE.—If a committee
reaches a consensus on a proposed rule, at the
conclusion of negotiations the committee shall
transmit to the agency that established the
committee a report containing the proposed
rule. If the committee does not reach a con-
sensus on a proposed rule, the committee may
transmit to the agency a report specifying any
areas in which the committee reached a con-
sensus. The committee may include in a report
any other information, recommendations, or
materials that the committee considers appro-
priate. Any committee member may include as
an addendum to the report additional informa-
tion, recommendations, or materials.

(g) RECORDS OF COMMITTEE.—In addition to the
report required by subsection (f), a committee
shall submit to the agency the records required
under section 10(b) and (c) of the Federal Advi-
sory Committee Act.

(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4973, §586; renumbered § 566, Pub. L. 102-354,
§3(a)(2), Aug. 26, 1992, 106 Stat. 944.)

Editorial Notes

REFERENCES IN TEXT

Section 10 of the Federal Advisory Committee Act,
referred to in subsecs. (¢), (d)(3), and (g), is section 10
of Pub. L. 92-463, which is set out in the Appendix to
this title.

AMENDMENTS

1992—Pub. L. 102-354 renumbered section 586 of this
title as this section.

§567. Termination of committee

A negotiated rulemaking committee shall ter-
minate upon promulgation of the final rule
under consideration, unless the committee’s
charter contains an earlier termination date or
the agency, after consulting the committee, or
the committee itself specifies an earlier termi-
nation date.

(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4974, §587; renumbered § 567, Pub. L. 102-354,
§3(a)(2), Aug. 26, 1992, 106 Stat. 944.)

Editorial Notes

AMENDMENTS

1992—Pub. L. 102-354 renumbered section 587 of this
title as this section.
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§568. Services, facilities, and payment of com-
mittee member expenses

(a) SERVICES OF CONVENERS
FACILITATORS.—

(1) IN GENERAL.—AnN agency may employ or
enter into contracts for the services of an indi-
vidual or organization to serve as a convener
or facilitator for a negotiated rulemaking
committee under this subchapter, or may use
the services of a Government employee to act
as a convener or a facilitator for such a com-
mittee.

(2) DETERMINATION OF CONFLICTING INTER-
ESTS.—An agency shall determine whether a
person under consideration to serve as con-
vener or facilitator of a committee under
paragraph (1) has any financial or other inter-
est that would preclude such person from serv-
ing in an impartial and independent manner.

(b) SERVICES AND FACILITIES OF OTHER ENTI-
TIES.—For purposes of this subchapter, an agen-
cy may use the services and facilities of other
Federal agencies and public and private agencies
and instrumentalities with the consent of such
agencies and instrumentalities, and with or
without reimbursement to such agencies and in-
strumentalities, and may accept voluntary and
uncompensated services without regard to the
provisions of section 1342 of title 31. The Federal
Mediation and Conciliation Service may provide
services and facilities, with or without reim-
bursement, to assist agencies under this sub-

AND

chapter, including furnishing conveners,
facilitators, and training in negotiated rule-
making.

(c) EXPENSES OF COMMITTEE MEMBERS.—Mem-
bers of a negotiated rulemaking committee
shall be responsible for their own expenses of
participation in such committee, except that an
agency may, in accordance with section 7(d) of
the Federal Advisory Committee Act, pay for a
member’s reasonable travel and per diem ex-
penses, expenses to obtain technical assistance,
and a reasonable rate of compensation, if—

(1) such member certifies a lack of adequate
financial resources to participate in the com-
mittee; and

(2) the agency determines that such mem-
ber’s participation in the committee is nec-
essary to assure an adequate representation of
the member’s interest.

(d) STATUS OF MEMBER AS FEDERAL EM-
PLOYEE.—A member’s receipt of funds under this
section or section 569 shall not conclusively de-
termine for purposes of sections 202 through 209
of title 18 whether that member is an employee
of the United States Government.

(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4974, §588; renumbered §568 and amended
Pub. L. 102-354, §3(a)(2), (4), Aug. 26, 1992, 106
Stat. 944.)

Editorial Notes

REFERENCES IN TEXT

Section 7(d) of the Federal Advisory Committee Act,
referred to in subsec. (c¢), is section 7(d) of Pub. L.
92-463, which is set out in the Appendix to this title.
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AMENDMENTS

1992—Pub. L. 102-354, §3(a)(2), renumbered section 5388
of this title as this section.

Subsec. (d). Pub. L. 102-354, §3(a)(4), substituted ‘‘sec-
tion 569" for ‘‘section 589°.

§569. Encouraging negotiated rulemaking

(a) The President shall designate an agency or
designate or establish an interagency committee
to facilitate and encourage agency use of nego-
tiated rulemaking. An agency that is consid-
ering, planning, or conducting a negotiated rule-
making may consult with such agency or com-
mittee for information and assistance.

(b) To carry out the purposes of this sub-
chapter, an agency planning or conducting a ne-
gotiated rulemaking may accept, hold, admin-
ister, and utilize gifts, devises, and bequests of
property, both real and personal if that agency’s
acceptance and use of such gifts, devises, or be-
quests do not create a conflict of interest. Gifts
and bequests of money and proceeds from sales
of other property received as gifts, devises, or
bequests shall be deposited in the Treasury and
shall be disbursed upon the order of the head of
such agency. Property accepted pursuant to this
section, and the proceeds thereof, shall be used
as nearly as possible in accordance with the
terms of the gifts, devises, or bequests.

(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4975, §589; renumbered §569 and amended
Pub. L. 102-354, §3(a)(2), (), Aug. 26, 1992, 106
Stat. 944; Pub. L. 104-320, §11(b)(1), Oct. 19, 1996,
110 Stat. 3873.)

Editorial Notes

AMENDMENTS

1996—Pub. L. 104-320 in section catchline substituted
‘““Encouraging negotiated rulemaking’’ for ‘‘Role of the
Administrative Conference of the United States and
other entities’, and in text added subsecs. (a) and (b)
and struck out former subsecs. (a) to (g) which related
to: in subsec. (a), consultation by agencies; in subsec.
(b), roster of potential conveners and facilitators; in
subsec. (c), procedures to obtain conveners and
facilitators; in subsec. (d), compilation of data on nego-
tiated rulemaking and report to Congress; in subsec.
(e), training in negotiated rulemaking; in subsec. (f),
payment of expenses of agencies; and in subsec. (g), use
of funds of the conference.

1992—Pub. L. 102-354, §3(a)(2), renumbered section 589
of this title as this section.

Subsec. (d)(2). Pub. L. 102-354, §3(a)(5)(A), substituted
‘‘section 566’ for ‘‘section 586°".

Subsec. (£)(2). Pub. L. 102-354, §3(a)(5)(B), substituted
‘‘section 568(c)’’ for ‘‘section 588(c)’’.

Subsec. (g). Pub. L. 102-354, §3(a)(5)(C), substituted
‘‘section 595(c)(12)” for ‘‘section 575(c)(12)”.

§570. Judicial review

Any agency action relating to establishing, as-
sisting, or terminating a negotiated rulemaking
committee under this subchapter shall not be
subject to judicial review. Nothing in this sec-
tion shall bar judicial review of a rule if such ju-
dicial review is otherwise provided by law. A
rule which is the product of negotiated rule-
making and is subject to judicial review shall
not be accorded any greater deference by a court
than a rule which is the product of other rule-
making procedures.
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(Added Pub. L. 101-648, §3(a), Nov. 29, 1990, 104
Stat. 4976, §590; renumbered §570, Pub. L. 102-354,
§3(a)(2), Aug. 26, 1992, 106 Stat. 944.)

Editorial Notes
AMENDMENTS

1992—Pub. L. 102-354 renumbered section 590 of this
title as this section.

§570a. Authorization of appropriations

There are authorized to be appropriated such
sums as may be necessary to carry out the pur-
poses of this subchapter.

(Added Pub. L. 104-320, §11(d)(1), Oct. 19, 1996, 110
Stat. 3873.)

SUBCHAPTER IV—ALTERNATIVE MEANS
OF DISPUTE RESOLUTION IN THE ADMIN-
ISTRATIVE PROCESS

Editorial Notes
CODIFICATION

Another subchapter IV (§581 et seq.) relating to nego-
tiated rulemaking procedure was redesignated sub-
chapter III (§561 et seq.) of this chapter.

AMENDMENTS

1992—Pub. L. 102-354, §3(b)(1), Aug. 26, 1992, 106 Stat.
944, transferred this subchapter so as to appear imme-
diately after subchapter III of this chapter.

§ 571. Definitions

For the purposes of this subchapter,
term—

(1) ‘“‘agency’ has the same meaning as in
section 551(1) of this title;

(2) ‘“‘administrative program’ includes a
Federal function which involves protection of
the public interest and the determination of
rights, privileges, and obligations of private
persons through rule making, adjudication, li-
censing, or investigation, as those terms are
used in subchapter II of this chapter;

(3) “‘alternative means of dispute resolution”
means any procedure that is used to resolve
issues in controversy, including, but not lim-
ited to, conciliation, facilitation, mediation,
factfinding, minitrials, arbitration, and use of
ombuds, or any combination thereof;

(4) ‘“‘award” means any decision by an arbi-
trator resolving the issues in controversy;

(6) ‘‘dispute resolution communication”
means any oral or written communication pre-
pared for the purposes of a dispute resolution
proceeding, including any memoranda, notes
or work product of the neutral, parties or
nonparty participant; except that a written
agreement to enter into a dispute resolution
proceeding, or final written agreement or arbi-
tral award reached as a result of a dispute res-
olution proceeding, is not a dispute resolution
communication;

(6) ‘‘dispute resolution proceeding’ means
any process in which an alternative means of
dispute resolution is used to resolve an issue
in controversy in which a neutral is appointed
and specified parties participate;

(7) ““in confidence’” means, with respect to
information, that the information is pro-
vided—

the
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(A) with the expressed intent of the source
that it not be disclosed; or

(B) under circumstances that would create
the reasonable expectation on behalf of the
source that the information will not be dis-
closed;

(8) ‘‘issue in controversy’’ means an issue
which is material to a decision concerning an
administrative program of an agency, and
with which there is disagreement—

(A) between an agency and persons who
would be substantially affected by the deci-
sion; or

(B) between persons who would be substan-
tially affected by the decision;

(9) “neutral” means an individual who, with
respect to an issue in controversy, functions
specifically to aid the parties in resolving the
controversy;

(10) “‘party’” means—

(A) for a proceeding with named parties,
the same as in section 551(3) of this title; and

(B) for a proceeding without named par-
ties, a person who will be significantly af-
fected by the decision in the proceeding and
who participates in the proceeding;

(11) “‘person’ has the same meaning as in
section 551(2) of this title; and

(12) “‘roster” means a list of persons quali-
fied to provide services as neutrals.

(Added Pub. L. 101-552, §4(b), Nov. 15, 1990, 104
Stat. 2738, §581; renumbered §571 and amended
Pub. L. 102-354, §§3(b)(2), 5(b)(1), (2), Aug. 26, 1992,
106 Stat. 944, 946; Pub. L. 104-320, §2, Oct. 19, 1996,
110 Stat. 3870.)

Editorial Notes

CODIFICATION

Section 571 of former Title 5, Executive Departments
and Government Officers and Employees, was trans-
ferred to section 2256 of Title 7, Agriculture.

PRIOR PROVISIONS

A prior section 571 was renumbered section 591 of this
title.

AMENDMENTS

1996—Par. (3). Pub. L. 104-320, §2(1), struck out ‘, in
lieu of an adjudication as defined in section 551(7) of
this title,” after ‘‘any procedure that is used”, struck
out ‘‘settlement negotiations,” after ‘‘but not limited
to,” and substituted ‘‘arbitration, and use of ombuds”’
for “‘and arbitration”.

Par. (8). Pub. L. 104-320, §2(2), substituted ‘‘decision;”
for ‘‘decision,” at end of subpar. (B), and struck out
closing provisions which read as follows: ‘‘except that
such term shall not include any matter specified under
section 2302 or 7121(c) of this title;”’.

1992—Pub. L. 102-354, §3(b)(2), renumbered section 581
of this title as this section.

Par. (3). Pub. L. 102-354, §5(b)(1), inserted comma
after ‘‘including’’.

Par. (8). Pub. L. 102-354, §5(b)(2), amended par. (8) gen-
erally. Prior to amendment, par. (8) read as follows:
‘“‘issue in controversy’ means an issue which is mate-
rial to a decision concerning an administrative pro-
gram of an agency, and with which there is disagree-
ment between the agency and persons who would be
substantially affected by the decision but shall not ex-
tend to matters specified under the provisions of sec-
tions 2302 and 7121(c) of title 5;”".
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