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SUBCHAPTER I—DOMESTIC SECURITIES 

§ 77a. Short title 

This subchapter may be cited as the ‘‘Securi-
ties Act of 1933’’. 

(May 27, 1933, ch. 38, title I, § 1, 48 Stat. 74.)

Statutory Notes and Related Subsidiaries 

SHORT TITLE OF 2012 AMENDMENT 

Pub. L. 112–142, § 1, July 9, 2012, 126 Stat. 989, provided 

that: ‘‘This Act [amending section 77c of this title] may 

be cited as the ‘Church Plan Investment Clarification 

Act’.’’

Pub. L. 112–106, title III, § 301, Apr. 5, 2012, 126 Stat. 

315, provided that: ‘‘This title [enacting section 77d–1 of 

this title, amending sections 77d, 77r, 78c, 78l, and 78o of 

this title, and enacting provisions set out as notes 

under sections 77d, 77r, 78c, and 78l of this title] may be 

cited as the ‘Capital Raising Online While Deterring 

Fraud and Unethical Non-Disclosure Act of 2012’ or the 

‘CROWDFUND Act’.’’

SHORT TITLE OF 1980 AMENDMENT 

Pub. L. 96–477, title VI, § 601, Oct. 21, 1980, 94 Stat. 

2294, provided that: ‘‘This title [amending sections 77b 

and 77d of this title] may be cited as the ‘Small Busi-

ness Issuers’ Simplification Act of 1980’.’’

§ 77b. Definitions; promotion of efficiency, com-
petition, and capital formation 

(a) Definitions 

When used in this subchapter, unless the con-
text otherwise requires—

(1) The term ‘‘security’’ means any note, 
stock, treasury stock, security future, secu-
rity-based swap, bond, debenture, evidence of 
indebtedness, certificate of interest or partici-
pation in any profit-sharing agreement, collat-
eral-trust certificate, preorganization certifi-
cate or subscription, transferable share, in-
vestment contract, voting-trust certificate, 
certificate of deposit for a security, fractional 
undivided interest in oil, gas, or other mineral 
rights, any put, call, straddle, option, or privi-
lege on any security, certificate of deposit, or 

group or index of securities (including any in-
terest therein or based on the value thereof), 
or any put, call, straddle, option, or privilege 
entered into on a national securities exchange 
relating to foreign currency, or, in general, 
any interest or instrument commonly known 
as a ‘‘security’’, or any certificate of interest 
or participation in, temporary or interim cer-
tificate for, receipt for, guarantee of, or war-
rant or right to subscribe to or purchase, any 
of the foregoing. 

(2) The term ‘‘person’’ means an individual, 
a corporation, a partnership, an association, a 
joint-stock company, a trust, any unincor-
porated organization, or a government or po-
litical subdivision thereof. As used in this 
paragraph the term ‘‘trust’’ shall include only 
a trust where the interest or interests of the 
beneficiary or beneficiaries are evidenced by a 
security. 

(3) The term ‘‘sale’’ or ‘‘sell’’ shall include 
every contract of sale or disposition of a secu-
rity or interest in a security, for value. The 
term ‘‘offer to sell’’, ‘‘offer for sale’’, or 
‘‘offer’’ shall include every attempt or offer to 
dispose of, or solicitation of an offer to buy, a 
security or interest in a security, for value. 
The terms defined in this paragraph and the 
term ‘‘offer to buy’’ as used in subsection (c) 
of section 77e of this title shall not include 
preliminary negotiations or agreements be-
tween an issuer (or any person directly or indi-
rectly controlling or controlled by an issuer, 
or under direct or indirect common control 
with an issuer) and any underwriter or among 
underwriters who are or are to be in privity of 
contract with an issuer (or any person directly 
or indirectly controlling or controlled by an 
issuer, or under direct or indirect common 
control with an issuer). Any security given or 
delivered with, or as a bonus on account of, 
any purchase of securities or any other thing, 
shall be conclusively presumed to constitute a 
part of the subject of such purchase and to 
have been offered and sold for value. The issue 
or transfer of a right or privilege, when origi-
nally issued or transferred with a security, 
giving the holder of such security the right to 
convert such security into another security of 
the same issuer or of another person, or giving 
a right to subscribe to another security of the 
same issuer or of another person, which right 
cannot be exercised until some future date, 
shall not be deemed to be an offer or sale of 
such other security; but the issue or transfer 
of such other security upon the exercise of 
such right of conversion or subscription shall 
be deemed a sale of such other security. Any 
offer or sale of a security futures product by or 
on behalf of the issuer of the securities under-
lying the security futures product, an affiliate 
of the issuer, or an underwriter, shall con-
stitute a contract for sale of, sale of, offer for 
sale, or offer to sell the underlying securities. 
Any offer or sale of a security-based swap by 
or on behalf of the issuer of the securities 
upon which such security-based swap is based 
or is referenced, an affiliate of the issuer, or 
an underwriter, shall constitute a contract for 
sale of, sale of, offer for sale, or offer to sell 
such securities. The publication or distribu-
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1 So in original. 

tion by a broker or dealer of a research report 
about an emerging growth company that is 
the subject of a proposed public offering of the 
common equity securities of such emerging 
growth company pursuant to a registration 
statement that the issuer proposes to file, or 
has filed, or that is effective shall be deemed 
for purposes of paragraph (10) of this sub-
section and section 77e(c) of this title not to 
constitute an offer for sale or offer to sell a se-
curity, even if the broker or dealer is partici-
pating or will participate in the registered of-
fering of the securities of the issuer. As used 
in this paragraph, the term ‘‘research report’’ 
means a written, electronic, or oral commu-
nication that includes information, opinions, 
or recommendations with respect to securities 
of an issuer or an analysis of a security or an 
issuer, whether or not it provides information 
reasonably sufficient upon which to base an 
investment decision. 

(4) The term ‘‘issuer’’ means every person 
who issues or proposes to issue any security; 
except that with respect to certificates of de-
posit, voting-trust certificates, or collateral-
trust certificates, or with respect to certifi-
cates of interest or shares in an unincor-
porated investment trust not having a board 
of directors (or persons performing similar 
functions) or of the fixed, restricted manage-
ment, or unit type, the term ‘‘issuer’’ means 
the person or persons performing the acts and 
assuming the duties of depositor or manager 
pursuant to the provisions of the trust or 
other agreement or instrument under which 
such securities are issued; except that in the 
case of an unincorporated association which 
provides by its articles for limited liability of 
any or all of its members, or in the case of a 
trust, committee, or other legal entity, the 
trustees or members thereof shall not be indi-
vidually liable as issuers of any security 
issued by the association, trust, committee, or 
other legal entity; except that with respect to 
equipment-trust certificates or like securities, 
the term ‘‘issuer’’ means the person by whom 
the equipment or property is or is to be used; 
and except that with respect to fractional un-
divided interests in oil, gas, or other mineral 
rights, the term ‘‘issuer’’ means the owner of 
any such right or of any interest in such right 
(whether whole or fractional) who creates 
fractional interests therein for the purpose of 
public offering. 

(5) The term ‘‘Commission’’ means the Secu-
rities and Exchange Commission. 

(6) The term ‘‘Territory’’ means Puerto 
Rico, the Virgin Islands, and the insular pos-
sessions of the United States. 

(7) The term ‘‘interstate commerce’’ means 
trade or commerce in securities or any trans-
portation or communication relating thereto 
among the several States or between the Dis-
trict of Columbia or any Territory of the 
United States and any State or other Terri-
tory, or between any foreign country and any 
State, Territory, or the District of Columbia, 
or within the District of Columbia. 

(8) The term ‘‘registration statement’’ 
means the statement provided for in section 
77f of this title, and includes any amendment 

thereto and any report, document, or memo-
randum filed as part of such statement or in-
corporated therein by reference. 

(9) The term ‘‘write’’ or ‘‘written’’ shall in-
clude printed, lithographed, or any means of 
graphic communication. 

(10) The term ‘‘prospectus’’ means any pro-
spectus, notice, circular, advertisement, let-
ter, or communication, written or by radio or 
television, which offers any security for sale 
or confirms the sale of any security; except 
that (a) a communication sent or given after 
the effective date of the registration state-
ment (other than a prospectus permitted 
under subsection (b) of section 77j of this title) 
shall not be deemed a prospectus if it is proved 
that prior to or at the same time with such 
communication a written prospectus meeting 
the requirements of subsection (a) of section 
77j of this title at the time of 1 such commu-
nication was sent or given to the person to 
whom the communication was made, and (b) a 
notice, circular, advertisement, letter, or com-
munication in respect of a security shall not 
be deemed to be a prospectus if it states from 
whom a written prospectus meeting the re-
quirements of section 77j of this title may be 
obtained and, in addition, does no more than 
identify the security, state the price thereof, 
state by whom orders will be executed, and 
contain such other information as the Com-
mission, by rules or regulations deemed nec-
essary or appropriate in the public interest 
and for the protection of investors, and subject 
to such terms and conditions as may be pre-
scribed therein, may permit. 

(11) The term ‘‘underwriter’’ means any per-
son who has purchased from an issuer with a 
view to, or offers or sells for an issuer in con-
nection with, the distribution of any security, 
or participates or has a direct or indirect par-
ticipation in any such undertaking, or partici-
pates or has a participation in the direct or in-
direct underwriting of any such undertaking; 
but such term shall not include a person whose 
interest is limited to a commission from an 
underwriter or dealer not in excess of the 
usual and customary distributors’ or sellers’ 
commission. As used in this paragraph the 
term ‘‘issuer’’ shall include, in addition to an 
issuer, any person directly or indirectly con-
trolling or controlled by the issuer, or any per-
son under direct or indirect common control 
with the issuer. 

(12) The term ‘‘dealer’’ means any person 
who engages either for all or part of his time, 
directly or indirectly, as agent, broker, or 
principal, in the business of offering, buying, 
selling, or otherwise dealing or trading in se-
curities issued by another person. 

(13) The term ‘‘insurance company’’ means a 
company which is organized as an insurance 
company, whose primary and predominant 
business activity is the writing of insurance or 
the reinsuring of risks underwritten by insur-
ance companies, and which is subject to super-
vision by the insurance commissioner, or a 
similar official or agency, of a State or terri-
tory or the District of Columbia; or any re-
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ceiver or similar official or any liquidating 
agent for such company, in his capacity as 
such. 

(14) The term ‘‘separate account’’ means an 
account established and maintained by an in-
surance company pursuant to the laws of any 
State or territory of the United States, the 
District of Columbia, or of Canada or any 
province thereof, under which income, gains 
and losses, whether or not realized, from as-
sets allocated to such account, are, in accord-
ance with the applicable contract, credited to 
or charged against such account without re-
gard to other income, gains, or losses of the 
insurance company. 

(15) The term ‘‘accredited investor’’ shall 
mean—

(i) a bank as defined in section 77c(a)(2) of 
this title whether acting in its individual or 
fiduciary capacity; an insurance company as 
defined in paragraph (13) of this subsection; 
an investment company registered under the 
Investment Company Act of 1940 [15 U.S.C. 
80a–1 et seq.] or a business development com-
pany as defined in section 2(a)(48) of that 
Act [15 U.S.C. 80a–2(a)(48)]; a Small Business 
Investment Company licensed by the Small 
Business Administration; or an employee 
benefit plan, including an individual retire-
ment account, which is subject to the provi-
sions of the Employee Retirement Income 
Security Act of 1974 [29 U.S.C. 1001 et seq.], 
if the investment decision is made by a plan 
fiduciary, as defined in section 3(21) of such 
Act [29 U.S.C. 1002(21)], which is either a 
bank, insurance company, or registered in-
vestment adviser; or 

(ii) any person who, on the basis of such 
factors as financial sophistication, net 
worth, knowledge, and experience in finan-
cial matters, or amount of assets under man-
agement qualifies as an accredited investor 
under rules and regulations which the Com-
mission shall prescribe.

(16) The terms ‘‘security future’’, ‘‘narrow-
based security index’’, and ‘‘security futures 
product’’ have the same meanings as provided 
in section 78c(a)(55) of this title. 

(17) The terms ‘‘swap’’ and ‘‘security-based 
swap’’ have the same meanings as in section 1a 
of title 7. 

(18) The terms ‘‘purchase’’ or ‘‘sale’’ of a se-
curity-based swap shall be deemed to mean the 
execution, termination (prior to its scheduled 
maturity date), assignment, exchange, or 
similar transfer or conveyance of, or extin-
guishing of rights or obligations under, a secu-
rity-based swap, as the context may require. 

(19) The term ‘‘emerging growth company’’ 
means an issuer that had total annual gross 
revenues of less than $1,000,000,000 (as such 
amount is indexed for inflation every 5 years 
by the Commission to reflect the change in 
the Consumer Price Index for All Urban Con-
sumers published by the Bureau of Labor Sta-
tistics, setting the threshold to the nearest 
1,000,000) during its most recently completed 
fiscal year. An issuer that is an emerging 
growth company as of the first day of that fis-
cal year shall continue to be deemed an 
emerging growth company until the earliest 
of—

(A) the last day of the fiscal year of the 
issuer during which it had total annual gross 
revenues of $1,000,000,000 (as such amount is 
indexed for inflation every 5 years by the 
Commission to reflect the change in the 
Consumer Price Index for All Urban Con-
sumers published by the Bureau of Labor 
Statistics, setting the threshold to the near-
est 1,000,000) or more; 

(B) the last day of the fiscal year of the 
issuer following the fifth anniversary of the 
date of the first sale of common equity secu-
rities of the issuer pursuant to an effective 
registration statement under this sub-
chapter; 

(C) the date on which such issuer has, dur-
ing the previous 3-year period, issued more 
than $1,000,000,000 in non-convertible debt; or 

(D) the date on which such issuer is 
deemed to be a ‘‘large accelerated filer’’, as 
defined in section 240.12b–2 of title 17, Code 
of Federal Regulations, or any successor 
thereto. 

(b) Consideration of promotion of efficiency, 
competition, and capital formation 

Whenever pursuant to this subchapter the 
Commission is engaged in rulemaking and is re-
quired to consider or determine whether an ac-
tion is necessary or appropriate in the public in-
terest, the Commission shall also consider, in 
addition to the protection of investors, whether 
the action will promote efficiency, competition, 
and capital formation. 

(May 27, 1933, ch. 38, title I, § 2, 48 Stat. 74; June 
6, 1934, ch. 404, title II, § 201, 48 Stat. 905; Aug. 10, 
1954, ch. 667, title I, §§ 1–4, 68 Stat. 683, 684; Pub. 
L. 86–70, § 12(a), June 25, 1959, 73 Stat. 143; Pub. 
L. 86–624, § 7(a), July 12, 1960, 74 Stat. 412; Pub. L. 
91–547, § 27(a), Dec. 14, 1970, 84 Stat. 1433; Pub. L. 
96–477, title VI, § 603, Oct. 21, 1980, 94 Stat. 2294; 
Pub. L. 97–303, § 1, Oct. 13, 1982, 96 Stat. 1409; Pub. 
L. 100–181, title II, §§ 201, 202, Dec. 4, 1987, 101 
Stat. 1252; Pub. L. 104–290, title I, § 106(a), Oct. 11, 
1996, 110 Stat. 3424; Pub. L. 105–353, title III, 
§ 301(a)(1), Nov. 3, 1998, 112 Stat. 3235; Pub. L. 
106–554, § 1(a)(5) [title II, § 208(a)(1)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–434; Pub. L. 111–203, title 
VII, § 768(a), July 21, 2010, 124 Stat. 1800; Pub. L. 
112–106, title I, §§ 101(a), 105(a), Apr. 5, 2012, 126 
Stat. 307, 310.)

Editorial Notes 

REFERENCES IN TEXT 

The Investment Company Act of 1940, referred to in 

subsec. (a)(15)(i), is title I of act Aug. 22, 1940, ch. 686, 

54 Stat. 789, as amended, which is classified generally 

to subchapter I (§ 80a–1 et seq.) of chapter 2D of this 

title. For complete classification of this Act to the 

Code, see section 80a–51 of this title and Tables. 

The Employee Retirement Income Security Act of 

1974, referred to in subsec. (a)(15)(i), is Pub. L. 93–406, 

Sept. 2, 1974, 88 Stat. 829, as amended, which is classi-

fied principally to chapter 18 (§ 1001 et seq.) of Title 29, 

Labor. For complete classification of this Act to the 

Code, see Short Title note set out under section 1001 of 

Title 29 and Tables. 

CODIFICATION 

Words ‘‘Philippine Islands’’ deleted from definition of 

term ‘‘Territory’’ under authority of Proc. No. 2695, eff. 

July 4, 1946, 11 F.R. 7517, 60 Stat. 1352, which granted 
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independence to the Philippine Islands. Proc. No. 2695 

was issued pursuant to section 1394 of Title 22, Foreign 

Relations and Intercourse, and is set out as a note 

under that section. 

AMENDMENTS 

2012—Subsec. (a)(3). Pub. L. 112–106, § 105(a), inserted 

at end ‘‘The publication or distribution by a broker or 

dealer of a research report about an emerging growth 

company that is the subject of a proposed public offer-

ing of the common equity securities of such emerging 

growth company pursuant to a registration statement 

that the issuer proposes to file, or has filed, or that is 

effective shall be deemed for purposes of paragraph (10) 

of this subsection and section 77e(c) of this title not to 

constitute an offer for sale or offer to sell a security, 

even if the broker or dealer is participating or will par-

ticipate in the registered offering of the securities of 

the issuer. As used in this paragraph, the term ‘re-

search report’ means a written, electronic, or oral com-

munication that includes information, opinions, or rec-

ommendations with respect to securities of an issuer or 

an analysis of a security or an issuer, whether or not 

it provides information reasonably sufficient upon 

which to base an investment decision.’’
Subsec. (a)(19). Pub. L. 112–106, § 101(a), added par. (19). 
2010—Subsec. (a)(1). Pub. L. 111–203, § 768(a)(1), in-

serted ‘‘security-based swap,’’ after ‘‘security future,’’. 
Subsec. (a)(3). Pub. L. 111–203, § 768(a)(2), inserted at 

end ‘‘Any offer or sale of a security-based swap by or on 

behalf of the issuer of the securities upon which such 

security-based swap is based or is referenced, an affil-

iate of the issuer, or an underwriter, shall constitute a 

contract for sale of, sale of, offer for sale, or offer to 

sell such securities.’’
Subsec. (a)(17), (18). Pub. L. 111–203, § 768(a)(3), added 

pars. (17) and (18). 
2000—Subsec. (a)(1). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 208(a)(1)(A)], inserted ‘‘security future,’’ after ‘‘treas-

ury stock,’’. 
Subsec. (a)(3). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 208(a)(1)(B)], inserted at end ‘‘Any offer or sale of a se-

curity futures product by or on behalf of the issuer of 

the securities underlying the security futures product, 

an affiliate of the issuer, or an underwriter, shall con-

stitute a contract for sale of, sale of, offer for sale, or 

offer to sell the underlying securities.’’
Subsec. (a)(16). Pub. L. 106–554, § 1(a)(5) [title II, 

§ 208(a)(1)(C)], added par. (16). 
1998—Subsec. (a)(15)(i). Pub. L. 105–353 made technical 

amendment to reference in original act which appears 

in text as reference to section 77c(a)(2) of this title and 

inserted ‘‘of this subsection’’ after ‘‘paragraph (13)’’. 
1996—Pub. L. 104–290 designated existing provisions as 

subsec. (a), inserted heading, and added subsec. (b). 
1987—Par. (5). Pub. L. 100–181, § 201, substituted ‘‘Secu-

rities and Exchange Commission’’ for ‘‘Federal Trade 

Commission’’. 
Par. (6). Pub. L. 100–181, § 202, struck out reference to 

Canal Zone. 
1982—Par. (1). Pub. L. 97–303 inserted ‘‘any put, call, 

straddle, option, or privilege on any security, certifi-

cate of deposit, or group or index of securities (includ-

ing any interest therein or based on the value thereof), 

or any put, call, straddle, option, or privilege entered 

into on a national securities exchange relating to for-

eign currency,’’ after ‘‘mineral rights,’’. 
1980—Par. (15). Pub. L. 96–477 added par. (15). 
1970—Pars. (13), (14). Pub. L. 91–547 added pars. (13) 

and (14). 
1960—Par. (6). Pub. L. 86–624 struck out reference to 

Hawaii. 
1959—Par. (6). Pub. L. 86–70 struck out reference to 

Alaska. 
1954—Act Aug. 10, 1954, in pars. (3), (8), (10), and (11), 

redefined term ‘‘sale’’ so as to distinguish between ‘‘of-

fers’’ and ‘‘sales’’, clarified definition of ‘‘registration 

statement’’, and conformed definition of ‘‘prospectus’’ 

to changes made by act Aug. 10, 1954, to sections 77e 

and 77j of this title. 

1934—Act June 6, 1934, amended pars. (1), (4), and (10).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2012 AMENDMENT 

Pub. L. 112–106, title I, § 101(d), Apr. 5, 2012, 126 Stat. 

308, provided that: ‘‘Notwithstanding section 2(a)(19) of 

the Securities Act of 1933 [15 U.S.C. 77b(a)(19)] and sec-

tion 3(a)(80) of the Securities Exchange Act of 1934 [15 

U.S.C. 78c(a)(80)], an issuer shall not be an emerging 

growth company for purposes of such Acts [15 U.S.C. 

77a et seq., 78a et seq.] if the first sale of common eq-

uity securities of such issuer pursuant to an effective 

registration statement under the Securities Act of 1933 

[15 U.S.C. 77a et seq.] occurred on or before December 

8, 2011.’’

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–203, title VII, § 774, July 21, 2010, 124 Stat. 

1802, provided that: ‘‘Unless otherwise provided, the 

provisions of this subtitle [subtitle B (§§ 761–774) of title 

VII of Pub. L. 111–203, enacting subchapter II (§ 8341 et 

seq.) of chapter 109 and sections 78c–3 to 78c–5, 78j–2, 

78m–1, and 78o–10 of this title, amending this section 

and sections 77b–1, 77e, 77q, 78c, 78c–1, 78f, 78i, 78j, 78m, 

78o, 78p, 78q–1, 78t, 78u–1, 78u–2, 78bb, 78dd, 78mm, 80a–2, 

and 80b–2 of this title, and amending provisions set out 

as a note under section 78c of this title] shall take ef-

fect on the later of 360 days after the date of the enact-

ment of this subtitle [July 21, 2010] or, to the extent a 

provision of this subtitle requires a rulemaking, not 

less than 60 days after publication of the final rule or 

regulation implementing such provision of this sub-

title.’’

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Act Aug. 10, 1954, ch. 667, § 501, 68 Stat. 689, provided 

that: ‘‘This Act [amending this section and sections 77c 

to 77e, 77j, 77l, 77q, 77v, 77ccc to 77fff, 77xxx, 78k, 78l, 

80a–2 and 80a–24 of this title] shall take effect sixty 

days after the date of its enactment [Aug. 10, 1954].’’

ADJUSTING THE ACCREDITED INVESTOR STANDARD 

Pub. L. 111–203, title IV, § 413, July 21, 2010, 124 Stat. 

1577, provided that: 

‘‘(a) IN GENERAL.—The [Securities and Exchange] 

Commission shall adjust any net worth standard for an 

accredited investor, as set forth in the rules of the 

Commission under the Securities Act of 1933 [15 U.S.C. 

77a et seq.], so that the individual net worth of any nat-

ural person, or joint net worth with the spouse of that 

person, at the time of purchase, is more than $1,000,000 

(as such amount is adjusted periodically by rule of the 

Commission), excluding the value of the primary resi-

dence of such natural person, except that during the 4-

year period that begins on the date of enactment of 

this Act [July 21, 2010], any net worth standard shall be 

$1,000,000, excluding the value of the primary residence 

of such natural person. 

‘‘(b) REVIEW AND ADJUSTMENT.—

‘‘(1) INITIAL REVIEW AND ADJUSTMENT.—

‘‘(A) INITIAL REVIEW.—The Commission may un-

dertake a review of the definition of the term ‘ac-

credited investor’, as such term applies to natural 

persons, to determine whether the requirements of 

the definition, excluding the requirement relating 

to the net worth standard described in subsection 

(a), should be adjusted or modified for the protec-

tion of investors, in the public interest, and in light 

of the economy. 

‘‘(B) ADJUSTMENT OR MODIFICATION.—Upon com-

pletion of a review under subparagraph (A), the 

Commission may, by notice and comment rule-
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making, make such adjustments to the definition of 

the term ‘accredited investor’, excluding adjusting 

or modifying the requirement relating to the net 

worth standard described in subsection (a), as such 

term applies to natural persons, as the Commission 

may deem appropriate for the protection of inves-

tors, in the public interest, and in light of the econ-

omy. 

‘‘(2) SUBSEQUENT REVIEWS AND ADJUSTMENT.—

‘‘(A) SUBSEQUENT REVIEWS.—Not earlier than 4 

years after the date of enactment of this Act [July 

21, 2010], and not less frequently than once every 4 

years thereafter, the Commission shall undertake a 

review of the definition, in its entirety, of the term 

‘accredited investor’, as defined in section 230.215 of 

title 17, Code of Federal Regulations, or any suc-

cessor thereto, as such term applies to natural per-

sons, to determine whether the requirements of the 

definition should be adjusted or modified for the 

protection of investors, in the public interest, and 

in light of the economy. 

‘‘(B) ADJUSTMENT OR MODIFICATION.—Upon com-

pletion of a review under subparagraph (A), the 

Commission may, by notice and comment rule-

making, make such adjustments to the definition of 

the term ‘accredited investor’, as defined in section 

230.215 of title 17, Code of Federal Regulations, or 

any successor thereto, as such term applies to nat-

ural persons, as the Commission may deem appro-

priate for the protection of investors, in the public 

interest, and in light of the economy.’’

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77b–1. Swap agreements 

(a) [Reserved] 

(b) Security-based swap agreements 

(1) The definition of ‘‘security’’ in section 
77b(a)(1) of this title does not include any secu-
rity-based swap agreement (as defined in section 
78c(a)(78) of this title). 

(2) The Commission is prohibited from reg-
istering, or requiring, recommending, or sug-
gesting, the registration under this subchapter 
of any security-based swap agreement (as de-
fined in section 78c(a)(78) of this title). If the 
Commission becomes aware that a registrant 
has filed a registration statement with respect 
to such a swap agreement, the Commission shall 
promptly so notify the registrant. Any such reg-
istration statement with respect to such a swap 
agreement shall be void and of no force or effect. 

(3) The Commission is prohibited from—
(A) promulgating, interpreting, or enforcing 

rules; or 
(B) issuing orders of general applicability;

under this subchapter in a manner that imposes 
or specifies reporting or recordkeeping require-
ments, procedures, or standards as prophylactic 
measures against fraud, manipulation, or insider 
trading with respect to any security-based swap 
agreement (as defined in section 78c(a)(78) of 
this title). 

(4) References in this subchapter to the ‘‘pur-
chase’’ or ‘‘sale’’ of a security-based swap agree-
ment shall be deemed to mean the execution, 

termination (prior to its scheduled maturity 
date), assignment, exchange, or similar transfer 
or conveyance of, or extinguishing of rights or 
obligations under, a security-based swap agree-
ment (as defined in section 78c(a)(78) of this 
title), as the context may require. 

(May 27, 1933, ch. 38, title I, § 2A, as added Pub. 
L. 106–554, § 1(a)(5) [title III, § 302(a)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–451; amended Pub. L. 
111–203, title VII, § 762(c)(1), July 21, 2010, 124 
Stat. 1759.)

Editorial Notes 

AMENDMENTS 

2010—Subsec. (a). Pub. L. 111–203, § 762(c)(1)(A), struck 

out subsec. (a) and reserved subsec. (a) designation. 

Text read as follows: ‘‘The definition of ‘security’ in 

section 77b(a)(1) of this title does not include any non-

security-based swap agreement (as defined in section 

206C of the Gramm-Leach-Bliley Act).’’

Subsec. (b). Pub. L. 111–203, § 762(c)(1)(B), substituted 

‘‘(as defined in section 78c(a)(78) of this title)’’ for ‘‘(as 

defined in section 206B of the Gramm-Leach-Bliley 

Act)’’ wherever appearing.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective on the later 

of 360 days after July 21, 2010, or, to the extent a provi-

sion of subtitle B (§§ 761–774) of title VII of Pub. L. 

111–203 requires a rulemaking, not less than 60 days 

after publication of the final rule or regulation imple-

menting such provision of subtitle B, see section 774 of 

Pub. L. 111–203, set out as a note under section 77b of 

this title. 

§ 77c. Classes of securities under this subchapter 

(a) Exempted securities 

Except as hereinafter expressly provided, the 
provisions of this subchapter shall not apply to 
any of the following classes of securities: 

(1) Reserved. 
(2) Any security issued or guaranteed by the 

United States or any territory thereof, or by 
the District of Columbia, or by any State of 
the United States, or by any political subdivi-
sion of a State or territory, or by any public 
instrumentality of one or more States or ter-
ritories, or by any person controlled or super-
vised by and acting as an instrumentality of 
the Government of the United States pursuant 
to authority granted by the Congress of the 
United States; or any certificate of deposit for 
any of the foregoing; or any security issued or 
guaranteed by any bank; or any security 
issued by or representing an interest in or a 
direct obligation of a Federal Reserve bank; or 
any interest or participation in any common 
trust fund or similar fund that is excluded 
from the definition of the term ‘‘investment 
company’’ under section 3(c)(3) of the Invest-
ment Company Act of 1940 [15 U.S.C. 
80a–3(c)(3)]; or any security which is an indus-
trial development bond (as defined in section 
103(c)(2) 1 of title 26) the interest on which is 
excludable from gross income under section 
103(a)(1) 1 of title 26 if, by reason of the appli-
cation of paragraph (4) or (6) of section 103(c) 1 
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of title 26 (determined as if paragraphs (4)(A), 
(5), and (7) were not included in such section 
103(c)),1 paragraph (1) of such section 103(c) 1 
does not apply to such security; or any inter-
est or participation in a single trust fund, or 
in a collective trust fund maintained by a 
bank, or any security arising out of a contract 
issued by an insurance company, which inter-
est, participation, or security is issued in con-
nection with (A) a stock bonus, pension, or 
profit-sharing plan which meets the require-
ments for qualification under section 401 of 
title 26, (B) an annuity plan which meets the 
requirements for the deduction of the employ-
er’s contributions under section 404(a)(2) of 
title 26, (C) a governmental plan as defined in 
section 414(d) of title 26 which has been estab-
lished by an employer for the exclusive benefit 
of its employees or their beneficiaries for the 
purpose of distributing to such employees or 
their beneficiaries the corpus and income of 
the funds accumulated under such plan, if 
under such plan it is impossible, prior to the 
satisfaction of all liabilities with respect to 
such employees and their beneficiaries, for 
any part of the corpus or income to be used 
for, or diverted to, purposes other than the ex-
clusive benefit of such employees or their 
beneficiaries, or (D) a church plan, company, 
or account that is excluded from the definition 
of an investment company under section 
3(c)(14) of the Investment Company Act of 1940 
[15 U.S.C. 80a–3(c)(14)], other than any plan de-
scribed in subparagraph (A), (B), (C), or (D) of 
this paragraph (i) the contributions under 
which are held in a single trust fund or in a 
separate account maintained by an insurance 
company for a single employer and under 
which an amount in excess of the employer’s 
contribution is allocated to the purchase of se-
curities (other than interests or participations 
in the trust or separate account itself) issued 
by the employer or any company directly or 
indirectly controlling, controlled by, or under 
common control with the employer, (ii) which 
covers employees some or all of whom are em-
ployees within the meaning of section 401(c)(1) 
of title 26 (other than a person participating in 
a church plan who is described in section 
414(e)(3)(B) of title 26), or (iii) which is a plan 
funded by an annuity contract described in 
section 403(b) of title 26 (other than a retire-
ment income account described in section 
403(b)(9) of title 26, to the extent that the in-
terest or participation in such single trust 
fund or collective trust fund is issued to a 
church, a convention or association of church-
es, or an organization described in section 
414(e)(3)(A) of title 26 establishing or main-
taining the retirement income account or to a 
trust established by any such entity in con-
nection with the retirement income account). 
The Commission, by rules and regulations or 
order, shall exempt from the provisions of sec-
tion 77e of this title any interest or participa-
tion issued in connection with a stock bonus, 
pension, profit-sharing, or annuity plan which 
covers employees some or all of whom are em-
ployees within the meaning of section 401(c)(1) 
of title 26, if and to the extent that the Com-
mission determines this to be necessary or ap-

propriate in the public interest and consistent 
with the protection of investors and the pur-
poses fairly intended by the policy and provi-
sions of this subchapter. For purposes of this 
paragraph, a security issued or guaranteed by 
a bank shall not include any interest or par-
ticipation in any collective trust fund main-
tained by a bank; and the term ‘‘bank’’ means 
any national bank, or banking institution or-
ganized under the laws of any State, territory, 
or the District of Columbia, the business of 
which is substantially confined to banking and 
is supervised by the State or territorial bank-
ing commission or similar official; except that 
in the case of a common trust fund or similar 
fund, or a collective trust fund, the term 
‘‘bank’’ has the same meaning as in the In-
vestment Company Act of 1940 [15 U.S.C. 80a–1 
et seq.]; 

(3) Any note, draft, bill of exchange, or 
banker’s acceptance which arises out of a cur-
rent transaction or the proceeds of which have 
been or are to be used for current trans-
actions, and which has a maturity at the time 
of issuance of not exceeding nine months, ex-
clusive of days of grace, or any renewal there-
of the maturity of which is likewise limited; 

(4) Any security issued by a person organized 
and operated exclusively for religious, edu-
cational, benevolent, fraternal, charitable, or 
reformatory purposes and not for pecuniary 
profit, and no part of the net earnings of which 
inures to the benefit of any person, private 
stockholder, or individual, or any security of a 
fund that is excluded from the definition of an 
investment company under section 3(c)(10)(B) 
of the Investment Company Act of 1940 [15 
U.S.C. 80a–3(c)(10)(B)]; 

(5) Any security issued (A) by a savings and 
loan association, building and loan associa-
tion, cooperative bank, homestead associa-
tion, or similar institution, which is super-
vised and examined by State or Federal au-
thority having supervision over any such in-
stitution; or (B) by (i) a farmer’s cooperative 
organization exempt from tax under section 
521 of title 26, (ii) a corporation described in 
section 501(c)(16) of title 26 and exempt from 
tax under section 501(a) of title 26, or (iii) a 
corporation described in section 501(c)(2) of 
title 26 which is exempt from tax under sec-
tion 501(a) of title 26 and is organized for the 
exclusive purpose of holding title to property, 
collecting income therefrom, and turning over 
the entire amount thereof, less expenses, to an 
organization or corporation described in 
clause (i) or (ii); 

(6) Any interest in a railroad equipment 
trust. For purposes of this paragraph ‘‘interest 
in a railroad equipment trust’’ means any in-
terest in an equipment trust, lease, condi-
tional sales contract, or other similar arrange-
ment entered into, issued, assumed, guaran-
teed by, or for the benefit of, a common car-
rier to finance the acquisition of rolling stock, 
including motive power; 

(7) Certificates issued by a receiver or by a 
trustee or debtor in possession in a case under 
title 11, with the approval of the court; 

(8) Any insurance or endowment policy or 
annuity contract or optional annuity con-
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tract, issued by a corporation subject to the 
supervision of the insurance commissioner, 
bank commissioner, or any agency or officer 
performing like functions, of any State or Ter-
ritory of the United States or the District of 
Columbia; 

(9) Except with respect to a security ex-
changed in a case under title 11, any security 
exchanged by the issuer with its existing secu-
rity holders exclusively where no commission 
or other remuneration is paid or given directly 
or indirectly for soliciting such exchange; 

(10) Except with respect to a security ex-
changed in a case under title 11, any security 
which is issued in exchange for one or more 
bona fide outstanding securities, claims or 
property interests, or partly in such exchange 
and partly for cash, where the terms and con-
ditions of such issuance and exchange are ap-
proved, after a hearing upon the fairness of 
such terms and conditions at which all persons 
to whom it is proposed to issue securities in 
such exchange shall have the right to appear, 
by any court, or by any official or agency of 
the United States, or by any State or Terri-
torial banking or insurance commission or 
other governmental authority expressly au-
thorized by law to grant such approval; 

(11) Any security which is a part of an issue 
offered and sold only to persons resident with-
in a single State or Territory, where the issuer 
of such security is a person resident and doing 
business within or, if a corporation, incor-
porated by and doing business within, such 
State or Territory. 

(12) Any equity security issued in connection 
with the acquisition by a holding company of 
a bank under section 1842(a) of title 12 or a 
savings association under section 1467a(e) of 
title 12, if—

(A) the acquisition occurs solely as part of 
a reorganization in which security holders 
exchange their shares of a bank or savings 
association for shares of a newly formed 
holding company with no significant assets 
other than securities of the bank or savings 
association and the existing subsidiaries of 
the bank or savings association; 

(B) the security holders receive, after that 
reorganization, substantially the same pro-
portional share interests in the holding com-
pany as they held in the bank or savings as-
sociation, except for nominal changes in 
shareholders’ interests resulting from lawful 
elimination of fractional interests and the 
exercise of dissenting shareholders’ rights 
under State or Federal law; 

(C) the rights and interests of security 
holders in the holding company are substan-
tially the same as those in the bank or sav-
ings association prior to the transaction, 
other than as may be required by law; and 

(D) the holding company has substantially 
the same assets and liabilities, on a consoli-
dated basis, as the bank or savings associa-
tion had prior to the transaction.

For purposes of this paragraph, the term ‘‘sav-
ings association’’ means a savings association 
(as defined in section 1813(b) of title 12) the de-
posits of which are insured by the Federal De-
posit Insurance Corporation. 

(13) Any security issued by or any interest or 
participation in any church plan, company or 
account that is excluded from the definition of 
an investment company under section 3(c)(14) 
of the Investment Company Act of 1940 [15 
U.S.C. 80a–3(c)(14)]. 

(14) Any security futures product that is—
(A) cleared by a clearing agency registered 

under section 78q–1 of this title or exempt 
from registration under subsection (b)(7) of 
such section 78q–1; and 

(B) traded on a national securities ex-
change or a national securities association 
registered pursuant to section 78o–3(a) of 
this title. 

(b) Additional exemptions 

(1) Small issues exemptive authority 

The Commission may from time to time by 
its rules and regulations, and subject to such 
terms and conditions as may be prescribed 
therein, add any class of securities to the se-
curities exempted as provided in this section, 
if it finds that the enforcement of this sub-
chapter with respect to such securities is not 
necessary in the public interest and for the 
protection of investors by reason of the small 
amount involved or the limited character of 
the public offering; but no issue of securities 
shall be exempted under this subsection where 
the aggregate amount at which such issue is 
offered to the public exceeds $5,000,000. 

(2) Additional issues 

The Commission shall by rule or regulation 
add a class of securities to the securities ex-
empted pursuant to this section in accordance 
with the following terms and conditions: 

(A) The aggregate offering amount of all 
securities offered and sold within the prior 
12-month period in reliance on the exemp-
tion added in accordance with this para-
graph shall not exceed $50,000,000. 

(B) The securities may be offered and sold 
publicly. 

(C) The securities shall not be restricted 
securities within the meaning of the Federal 
securities laws and the regulations promul-
gated thereunder. 

(D) The civil liability provision in section 
77l(a)(2) of this title shall apply to any per-
son offering or selling such securities. 

(E) The issuer may solicit interest in the 
offering prior to filing any offering state-
ment, on such terms and conditions as the 
Commission may prescribe in the public in-
terest or for the protection of investors. 

(F) The Commission shall require the 
issuer to file audited financial statements 
with the Commission annually. 

(G) Such other terms, conditions, or re-
quirements as the Commission may deter-
mine necessary in the public interest and for 
the protection of investors, which may in-
clude—

(i) a requirement that the issuer prepare 
and electronically file with the Commis-
sion and distribute to prospective inves-
tors an offering statement, and any related 
documents, in such form and with such 
content as prescribed by the Commission, 
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including audited financial statements, a 
description of the issuer’s business oper-
ations, its financial condition, its cor-
porate governance principles, its use of in-
vestor funds, and other appropriate mat-
ters; and 

(ii) disqualification provisions under 
which the exemption shall not be available 
to the issuer or its predecessors, affiliates, 
officers, directors, underwriters, or other 
related persons, which shall be substan-
tially similar to the disqualification provi-
sions contained in the regulations adopted 
in accordance with section 926 of the Dodd-
Frank Wall Street Reform and Consumer 
Protection Act (15 U.S.C. 77d note). 

(3) Limitation 

Only the following types of securities may 
be exempted under a rule or regulation adopt-
ed pursuant to paragraph (2): equity securities, 
debt securities, and debt securities convertible 
or exchangeable to equity interests, including 
any guarantees of such securities. 

(4) Periodic disclosures 

Upon such terms and conditions as the Com-
mission determines necessary in the public in-
terest and for the protection of investors, the 
Commission by rule or regulation may require 
an issuer of a class of securities exempted 
under paragraph (2) to make available to in-
vestors and file with the Commission periodic 
disclosures regarding the issuer, its business 
operations, its financial condition, its cor-
porate governance principles, its use of inves-
tor funds, and other appropriate matters, and 
also may provide for the suspension and termi-
nation of such a requirement with respect to 
that issuer. 

(5) Adjustment 

Not later than 2 years after April 5, 2012,1 
and every 2 years thereafter, the Commission 
shall review the offering amount limitation 
described in paragraph (2)(A) and shall in-
crease such amount as the Commission deter-
mines appropriate. If the Commission deter-
mines not to increase such amount, it shall re-
port to the Committee on Financial Services 
of the House of Representatives and the Com-
mittee on Banking, Housing, and Urban Af-
fairs of the Senate on its reasons for not in-
creasing the amount. 

(c) Securities issued by small investment com-
pany 

The Commission may from time to time by its 
rules and regulations and subject to such terms 
and conditions as may be prescribed therein, add 
to the securities exempted as provided in this 
section any class of securities issued by a small 
business investment company under the Small 
Business Investment Act of 1958 [15 U.S.C. 661 et 
seq.] if it finds, having regard to the purposes of 
that Act, that the enforcement of this sub-
chapter with respect to such securities is not 
necessary in the public interest and for the pro-
tection of investors. 

(May 27, 1933, ch. 38, title I, § 3, 48 Stat. 75; June 
6, 1934, ch. 404, title II, § 202, 48 Stat. 906; Feb. 4, 
1887, ch. 104, title II, § 214, as added Aug. 9, 1935, 

ch. 498, 49 Stat. 557; amended June 29, 1938, ch. 
811, § 15, 52 Stat. 1240; May 15, 1945, ch. 122, 59 
Stat. 167; Aug. 10, 1954, ch. 667, title I, § 5, 68 
Stat. 684; Pub. L. 85–699, title III, § 307(a), Aug. 
21, 1958, 72 Stat. 694; Pub. L. 91–373, title IV, 
§ 401(a), Aug. 10, 1970, 84 Stat. 718; Pub. L. 91–547, 
§ 27(b), (c), Dec. 14, 1970, 84 Stat. 1434; Pub. L. 
91–565, Dec. 19, 1970, 84 Stat. 1480; Pub. L. 91–567, 
§ 6(a), Dec. 22, 1970, 84 Stat. 1498; Pub. L. 94–210, 
title III, § 308(a)(1), (3), Feb. 5, 1976, 90 Stat. 56, 
57; Pub. L. 95–283, § 18, May 21, 1978, 92 Stat. 275; 
Pub. L. 95–425, § 2, Oct. 6, 1978, 92 Stat. 962; Pub. 
L. 95–598, title III, § 306, Nov. 6, 1978, 92 Stat. 2674; 
Pub. L. 96–477, title III, § 301, title VII, § 701, Oct. 
21, 1980, 94 Stat. 2291, 2294; Pub. L. 97–261, § 19(d), 
Sept. 20, 1982, 96 Stat. 1121; Pub. L. 99–514, § 2, 
Oct. 22, 1986, 100 Stat. 2095; Pub. L. 100–181, title 
II, §§ 203, 204, Dec. 4, 1987, 101 Stat. 1252; Pub. L. 
103–325, title III, § 320, Sept. 23, 1994, 108 Stat. 
2225; Pub. L. 104–62, § 3, Dec. 8, 1995, 109 Stat. 684; 
Pub. L. 104–290, title V, § 508(b), Oct. 11, 1996, 110 
Stat. 3447; Pub. L. 106–102, title II, § 221(a), Nov. 
12, 1999, 113 Stat. 1401; Pub. L. 106–554, § 1(a)(5) 
[title II, § 208(a)(2)], Dec. 21, 2000, 114 Stat. 2763, 
2763A–435; Pub. L. 108–359, § 1(b), Oct. 25, 2004, 118 
Stat. 1666; Pub. L. 111–203, title IX, § 985(a)(1), 
July 21, 2010, 124 Stat. 1933; Pub. L. 112–106, title 
IV, § 401(a), Apr. 5, 2012, 126 Stat. 323; Pub. L. 
112–142, § 2, July 9, 2012, 126 Stat. 989.)

Editorial Notes 

REFERENCES IN TEXT 

Section 103 of title 26, referred to in subsec. (a)(2), 

which related to interest on certain governmental obli-

gations was amended generally by Pub. L. 99–514, title 

XIII, § 1301(a), Oct. 22, 1986, 100 Stat. 2602, and as so 

amended relates to interest on State and local bonds. 

Section 103(b)(2) (formerly section 103(c)(2)), which 

prior to the general amendment defined industrial de-

velopment bond, relates to the applicability of the in-

terest exclusion to arbitrage bonds. 

The Investment Company Act of 1940, referred to in 

subsec. (a)(2), is title I of act Aug. 22, 1940, ch. 686, 54 

Stat. 789, as amended, which is classified generally to 

subchapter I (§ 80a–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80a–51 of this title and Tables. 

Section 926 of the Dodd-Frank Wall Street Reform 

and Consumer Protection Act, referred to in subsec. 

(b)(2)(G)(ii), is section 926 of Pub. L. 111–203, which is 

set out as a note under section 77d of this title. 

April 5, 2012, referred to in subsec. (b)(5), was in the 

original ‘‘the date of enactment of the Small Company 

Capital Formation Act of 2011’’, and was translated as 

meaning the date of enactment of the Jumpstart Our 

Business Startups Act, Pub. L. 112–106, which enacted 

subsec. (b)(5), to reflect the probable intent of Con-

gress. 

The Small Business Investment Act of 1958, referred 

to in subsec. (c), is Pub. L. 85–699, Aug. 21, 1958, 72 Stat. 

689, as amended, which is classified principally to chap-

ter 14B (§ 661 et seq.) of this title. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 661 of this title and Tables. 

AMENDMENTS 

2012—Subsec. (a)(2). Pub. L. 112–142 inserted ‘‘(other 

than a retirement income account described in section 

403(b)(9) of title 26, to the extent that the interest or 

participation in such single trust fund or collective 

trust fund is issued to a church, a convention or asso-

ciation of churches, or an organization described in sec-

tion 414(e)(3)(A) of title 26 establishing or maintaining 

the retirement income account or to a trust established 
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by any such entity in connection with the retirement 

income account)’’ after ‘‘403(b) of title 26’’ and ‘‘(other 

than a person participating in a church plan who is de-

scribed in section 414(e)(3)(B) of title 26)’’ after ‘‘(ii) 

which covers employees some or all of whom are em-

ployees within the meaning of section 401(c)(1) of title 

26’’. 
Subsec. (b). Pub. L. 112–106 inserted subsec. heading, 

designated existing provisions as par. (1), inserted par. 

heading, and added pars. (2) to (5). 
2010—Subsec. (a)(4). Pub. L. 111–203 substituted ‘‘indi-

vidual,’’ for ‘‘individual;’’. 
2004—Subsec. (a)(2). Pub. L. 108–359 struck out ‘‘or’’ 

before ‘‘(C) a governmental plan’’ and substituted ‘‘or 

(D) a church plan, company, or account that is ex-

cluded from the definition of an investment company 

under section 3(c)(14) of the Investment Company Act 

of 1940, other than any plan described in subparagraph 

(A), (B), (C), or (D)’’ for ‘‘other than any plan described 

in clause (A), (B), or (C)’’. 
2000—Subsec. (a)(14). Pub. L. 106–554 added par. (14). 
1999—Subsec. (a)(2). Pub. L. 106–102 substituted ‘‘or 

any interest or participation in any common trust fund 

or similar fund that is excluded from the definition of 

the term ‘investment company’ under section 3(c)(3) of 

the Investment Company Act of 1940’’ for ‘‘or any inter-

est or participation in any common trust fund or simi-

lar fund maintained by a bank exclusively for the col-

lective investment and reinvestment of assets contrib-

uted thereto by such bank in its capacity as trustee, 

executor, administrator, or guardian’’. 
1996—Subsec. (a)(13). Pub. L. 104–290 added par. (13). 
1995—Subsec. (a)(4). Pub. L. 104–62 inserted at end ‘‘or 

any security of a fund that is excluded from the defini-

tion of an investment company under section 3(c)(10)(B) 

of the Investment Company Act of 1940;’’. 
1994—Subsec. (a)(12). Pub. L. 103–325 added par. (12). 
1987—Subsec. (a)(1). Pub. L. 100–181, § 203, substituted 

‘‘Reserved.’’ for ‘‘Any security which, prior to or within 

sixty days after May 27, 1933, has been sold or disposed 

of by the issuer or bona fide offered to the public, but 

this exemption shall not apply to any new offering of 

any such security by an issuer or underwriter subse-

quent to such sixty days;’’. 
Subsec. (a)(5)(A). Pub. L. 100–181, § 204, struck out 

‘‘, except that the foregoing exemption shall not apply 

with respect to any such security where the issuer 

takes from the total amount paid or deposited by the 

purchaser, by way of any fee, cash value or other device 

whatsoever, either upon termination of the investment 

at maturity or before maturity, an aggregate amount 

in excess of 3 per centum of the face value of such secu-

rity’’ after ‘‘any such institution’’. 
1986—Subsec. (a)(2), (5). Pub. L. 99–514 substituted 

‘‘Internal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’ wherever appearing, which for purposes of 

codification was translated as ‘‘title 26’’ thus requiring 

no change in text. 
1982—Subsec. (a)(6). Pub. L. 97–261 struck out provi-

sions relating to any security issued by a motor carrier 

subject to provisions of section 314 [11302] of title 49. 
1980—Subsec. (a)(2). Pub. L. 96–477, § 701, provided that 

single trust funds did not have to be maintained by 

banks in order to qualify for exemption from the provi-

sions of this subchapter, substituted provisions relating 

to securities arising out of contracts issued by insur-

ance companies for provisions relating to separate ac-

counts maintained by insurance companies, provided 

that an interest, participation, or security could be 

issued in connection with certain governmental plans 

as defined in section 414(d) of title 26 and qualify for ex-

emption from the provisions of this subchapter, and ex-

cluded from exemption plans described in cls. (A), (B), 

or (C) of par. (2) which were funded by annuity con-

tracts described in section 403(b) of title 26. 
Subsec. (b). Pub. L. 96–477, § 301, substituted 

‘‘$5,000,000’’ for ‘‘$2,000,000’’. 
1978—Subsec. (a)(7). Pub. L. 95–598, § 306(a), sub-

stituted ‘‘or debtor in possession in a case under title 

11’’ for ‘‘in bankruptcy’’. 

Subsec. (a)(9), (10). Pub. L. 95–598, § 306(b), substituted 
‘‘Except with respect to a security exchanged in a case 
under title 11, any’’ for ‘‘Any’’. 

Subsec. (b). Pub. L. 95–425 substituted ‘‘$2,000,000’’ for 
‘‘$1,500,000’’. 

Pub. L. 95–283 substituted ‘‘$1,500,000’’ for ‘‘$500,000’’. 
1976—Subsec. (a)(6). Pub. L. 94–210 substituted provi-

sions relating to any security issued by a motor carrier 
subject to the provisions of section 314 of title 49 or any 
interest in a railroad equipment trust, and provisions 
defining ‘‘interest in a railroad equipment trust’’, for 
provisions relating to any security issued by a common 
or contract carrier, subject to the provisions of section 
20a of title 49. 

1970—Subsec. (a)(2). Pub. L. 91–567 exempted any in-
terest or participation in any common trust fund or 
similar fund maintained by a bank exclusively for the 
collective investment and reinvestment of assets con-
tributed thereto by such bank in its capacity as trust-
ee, executor, administrator, or guardian, any security 

which is an industrial development bond the interest 

on which is excludable from gross income under section 

103(a)(1) of title 26, any interest or participation in a 

single or collective trust fund maintained by a bank or 

in a separate account maintained by an insurance com-

pany which interest or participation is issued in con-

nection with a stock bonus, pension, or profit-sharing 

plan which meets the requirements for qualification 

under section 401 of title 26, or an annuity plan which 

meets the requirements for the deduction of the em-

ployer’s contribution under section 404(a)(2) of title 26, 

directed the Commission to exempt from the provisions 

of section 77e of this title any interest or participation 

issued in connection with a stock bonus, pension, prof-

it-sharing, or annuity plan which covers employees 

some or all of whom are employees within the meaning 

of section 401(c)(1) of title 26 if and to the extent that 

the Commission determines this to be necessary or ap-

propriate in the public interest and consistent with the 

protection of investors, and provided that for the pur-

poses of this paragraph a security issued or guaranteed 

by a bank shall not include any interest or participa-

tion in any collective trust fund maintained by a bank, 

and that in the case of a common trust fund or similar 

fund, or a collective trust fund, the term ‘‘bank’’ has 

the same meaning as in the Investment Company Act 

of 1940. 
Pub. L. 91–547, § 27(b), struck out reference to indus-

trial development bonds the interest on which is ex-

cludable from gross income under section 103(a)(1) of 

title 26; and exempted from registration provisions in-

terests or participations in common trust funds main-

tained by a bank for collective investment of assets 

held by it in a fiduciary capacity interests or participa-

tions in bank collective trust funds maintained for 

funding of employees’ stock bonus, pension, or profit-

sharing plans; interests or participations in separate 

accounts maintained by insurance companies for fund-

ing certain stock-bonus, pension, or profit-sharing 

plans which meet the requirements for qualification 

under section 401 of title 26; and interests or participa-

tions issued by bank collective trust funds or insurance 

company separate accounts for funding certain stock-

bonus, pension, profit-sharing, or annuity plans when 

the Commission by rule, regulation, or order deter-

mines this to be necessary in the public interest; pro-

vided that a security issued or guaranteed by a bank 

shall not include any interest or participation in any 

collective trust fund maintained by a bank; substituted 

where first appearing ‘‘security issued or guaranteed by 

any bank’’ for ‘‘security issued or guaranteed by any 

national bank, or by any banking institution organized 

under the laws of any State or Territory or the District 

of Columbia, the business of which is substantially con-

fined to banking and is supervised by the State or Ter-

ritorial banking commission or similar official’’, the 

latter provision now incorporated in a separate defini-

tion of term ‘‘bank’’; and made the Investment Com-

pany Act definition of bank applicable as in the case of 

a common trust fund or similar fund, or a collective 

trust fund. 
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Pub. L. 91–373 inserted reference to industrial devel-

opment bonds the interest on which is excludable from 

gross income under section 103(a)(1) of title 26. 
Subsec. (a)(5). Pub. L. 91–547, § 27(c), designated exist-

ing provisions as cl. (A), included cooperative bank 

issues, required the issuer to be an institution which is 

supervised and examined by State or Federal authority 

having supervision over such institution, struck out 

‘‘substantially all the business of which is confined to 

the making of loans to members’’ after ‘‘similar insti-

tution’’ and substituted provisions designated as cl. (B) 

for prior provision relating to a security issued by a 

farmers’ cooperative association as defined in para-

graphs (12), (13), and (14) of section 103 of the Revenue 

Act of 1932. 
Subsec. (b). Pub. L. 91–565 substituted ‘‘$500,000’’ for 

‘‘$300,000’’. 
1958—Subsec. (c). Pub. L. 85–699 added subsec. (c). 
1954—Subsec. (a)(11). Act Aug. 10, 1954, inserted ‘‘of-

fered and’’ before ‘‘sold’’. 
1945—Subsec. (b). Act May 15, 1945, substituted 

‘‘$300,000’’ for ‘‘$100,000’’. 
1938—Subsec. (a)(6). Act June 29, 1938, reenacted par. 

(6) without change. 
1935—Subsec. (a)(6). Act Feb. 4, 1887, as added by act 

Aug. 9, 1935, included a security issued by a contract 

carrier. 
1934—Subsec. (a). Act June 6, 1934, amended pars. (2), 

(4), and (8) and added pars. (9) to (11).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–102, title II, § 225, Nov. 12, 1999, 113 Stat. 

1402, provided that: ‘‘This subtitle [subtitle B 

(§§ 211–225) of title II of Pub. L. 106–102, enacting section 

80b–10a of this title and amending this section and sec-

tions 78c, 80a–2, 80a–3, 80a–9, 80a–10, 80a–17, 80a–26, 

80a–34, and 80b–2 of this title] shall take effect 18 

months after the date of the enactment of this Act 

[Nov. 12, 1999].’’

EFFECTIVE DATE OF 1995 AMENDMENT 

Pub. L. 104–62, § 7, Dec. 8, 1995, 109 Stat. 686, provided 

that: ‘‘This Act [enacting section 80a–3a of this title, 

amending this section and sections 78c, 78l, 80a–3, 80a–7, 

and 80b–3 of this title, and enacting provisions set out 

as a note under section 80a–51 of this title] and the 

amendments made by this Act shall apply in all admin-

istrative and judicial actions pending on or commenced 

after the date of enactment of this Act [Dec. 8, 1995], as 

a defense to any claim that any person, security, inter-

est, or participation of the type described in this Act 

and the amendments made by this Act is subject to the 

provisions of the Securities Act of 1933 [15 U.S.C. 77a et 

seq.], the Securities Exchange Act of 1934 [15 U.S.C. 78a 

et seq.], the Investment Company Act of 1940 [15 U.S.C. 

80a–1 et seq.], or the Investment Advisers Act of 1940 [15 

U.S.C. 80b–1 et seq.], or any State statute or regulation 

preempted as provided in section 6 of this Act [enacting 

section 80a–3a of this title], except as otherwise specifi-

cally provided in such Acts or State law.’’

EFFECTIVE DATE OF 1982 AMENDMENT 

Pub. L. 97–261, § 31, Sept. 20, 1982, 96 Stat. 1129, pro-

vided that: 
‘‘(a) Except as provided in subsections (b) and (c) of 

this section, this Act [see Tables for classification] 

shall take effect on the 60th day after the date of enact-

ment of this Act [Sept. 20, 1982]. 
‘‘(b) The amendment made by section 10(e)(4) of this 

Act [amending provisions set out as a note under 

former section 10706 of Title 49, Transportation] shall 

take effect on October 1, 1982. 

‘‘(c) The provisions of sections 6(g) and 30 of this Act 

[amending former sections 10922 and 10525 of Title 49, 

respectively] shall take effect on the date of enactment 

of this Act [Sept. 20, 1982].’’

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598 set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Pub. L. 94–210, § 308(d)(1), Feb. 5, 1976, 90 Stat. 57, pro-

vided that: ‘‘The amendments made by subsection (a) of 

this section [amending this section, section 77s of this 

title, and section 314 of former Title 49, Transportation] 

shall take effect on the 60th day after the date of enact-

ment of this Act [Feb. 5, 1976], but shall not apply to 

any bona fide offering of a security made by the issuer, 

or by or through an underwriter, before such 60th day.’’

EFFECTIVE DATE OF 1970 AMENDMENTS 

Pub. L. 91–567, § 6(d), Dec. 22, 1970, 84 Stat. 1499, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 77ddd and 78c of 

this title] shall apply with respect to securities sold 

after January 1, 1970.’’

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title. 

Pub. L. 91–373, title IV, § 401(c), Aug. 10, 1970, 84 Stat. 

718, provided that: ‘‘The amendments made by this sec-

tion [amending this section and section 78c of this 

title] shall apply with respect to securities sold after 

January 1, 1970.’’

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

REPEALS 

Section 214 of act Feb. 4, 1887 (the Interstate Com-

merce Act), as added Aug. 9, 1935, ch. 498, 49 Stat. 557, 

cited as a credit to this section, was repealed by Pub. 

L. 97–449, § 7(b), Jan. 12, 1983, 96 Stat. 2443, 2444. 

FURTHER PROMOTING THE ADOPTION OF THE NAIC 

MODEL REGULATIONS THAT ENHANCE PROTECTION OF 

SENIORS AND OTHER CONSUMERS 

Pub. L. 111–203, title IX, § 989J, July 21, 2010, 124 Stat. 

1949, provided that: 

‘‘(a) IN GENERAL.—The Commission shall treat as ex-

empt securities described under section 3(a)(8) of the 

Securities Act of 1933 (15 U.S.C. 77c(a)(8)) any insurance 

or endowment policy or annuity contract or optional 

annuity contract—

‘‘(1) the value of which does not vary according to 

the performance of a separate account; 

‘‘(2) that—

‘‘(A) satisfies standard nonforfeiture laws or simi-

lar requirements of the applicable State at the time 

of issue; or 

‘‘(B) in the absence of applicable standard nonfor-

feiture laws or requirements, satisfies the Model 

Standard Nonforfeiture Law for Life Insurance or 

Model Standard Nonforfeiture Law for Individual 

Deferred Annuities, or any successor model law, as 

published by the National Association of Insurance 

Commissioners; and 

‘‘(3) that is issued—

‘‘(A) on and after June 16, 2013, in a State, or 

issued by an insurance company that is domiciled 

in a State, that—

‘‘(i) adopts rules that govern suitability re-

quirements in the sale of an insurance or endow-

ment policy or annuity contract or optional an-

nuity contract, which shall substantially meet or 
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exceed the minimum requirements established by 

the Suitability in Annuity Transactions Model 

Regulation adopted by the National Association 

of Insurance Commissioners in March 2010; and 
‘‘(ii) adopts rules that substantially meet or ex-

ceed the minimum requirements of any successor 

modifications to the model regulations described 

in subparagraph (A) within 5 years of the adop-

tion by the Association of any further successors 

thereto; or 
‘‘(B) by an insurance company that adopts and 

implements practices on a nationwide basis for the 

sale of any insurance or endowment policy or annu-

ity contract or optional annuity contract that meet 

or exceed the minimum requirements established 

by the National Association of Insurance Commis-

sioners Suitability in Annuity Transactions Model 

Regulation (Model 275), and any successor thereto, 

and is therefore subject to examination by the 

State of domicile of the insurance company, or by 

any other State where the insurance company con-

ducts sales of such products, for the purpose of 

monitoring compliance under this section. 
‘‘(b) RULE OF CONSTRUCTION.—Nothing in this section 

shall be construed to affect whether any insurance or 

endowment policy or annuity contract or optional an-

nuity contract that is not described in this section is 

or is not an exempt security under section 3(a)(8) of the 

Securities Act of 1933 (15 U.S.C. 77c(a)(8)).’’
[For definitions of terms used in section 989J of Pub. 

L. 111–203, set out above, see section 5301 of Title 12, 

Banks and Banking.] 

SECURITIES AND INVESTMENT COMPANY PROVISIONS IN-

APPLICABLE TO CERTAIN LIFE INSURANCE BENEFITS 

ISSUED PRIOR TO MARCH 23, 1959

Pub. L. 91–547, § 29, Dec. 14, 1970, 84 Stat. 1436, provided 

that: ‘‘The provisions of the Securities Act of 1933 [this 

subchapter] and the Investment Company Act of 1940 

[section 80a–1 et seq. of this title] shall not apply, ex-

cept for purposes of definition of terms used in this sec-

tion, to any interest or participation (including any 

separate account or other fund providing for the shar-

ing of income or gains and losses, and any interest or 

participation in such account or fund) in any contract, 

certificate, or policy providing for life insurance bene-

fits which was issued prior to March 23, 1959, by an in-

surance company, if (1) the form of such contract, cer-

tificate, or policy was approved by the insurance com-

missioner, or similar official or agency, of a State, ter-

ritory or the District of Columbia, and (2) under such 

contract, certificate, or policy not to exceed 49 per cen-

tum of the gross premiums or other consideration paid 

was to be allocated to a separate account or other fund 

providing for the sharing of income or gains and losses. 

Nothing herein contained shall be taken to imply that 

any such interest or participation constitutes a ‘secu-

rity’ under any other laws of the United States.’’

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77d. Exempted transactions 

(a) In general 

The provisions of section 77e of this title shall 
not apply to—

(1) transactions by any person other than an 
issuer, underwriter, or dealer. 

(2) transactions by an issuer not involving 
any public offering. 

(3) transactions by a dealer (including an un-
derwriter no longer acting as an underwriter 

in respect of the security involved in such 
transaction), except—

(A) transactions taking place prior to the 
expiration of forty days after the first date 
upon which the security was bona fide of-
fered to the public by the issuer or by or 
through an underwriter, 

(B) transactions in a security as to which 
a registration statement has been filed tak-
ing place prior to the expiration of forty 
days after the effective date of such registra-
tion statement or prior to the expiration of 
forty days after the first date upon which 
the security was bona fide offered to the 
public by the issuer or by or through an un-
derwriter after such effective date, which-
ever is later (excluding in the computation 
of such forty days any time during which a 
stop order issued under section 77h of this 
title is in effect as to the security), or such 
shorter period as the Commission may speci-
fy by rules and regulations or order, and 

(C) transactions as to securities consti-
tuting the whole or a part of an unsold allot-
ment to or subscription by such dealer as a 
participant in the distribution of such secu-
rities by the issuer or by or through an un-
derwriter.

With respect to transactions referred to in 
clause (B), if securities of the issuer have not 
previously been sold pursuant to an earlier ef-
fective registration statement the applicable 
period, instead of forty days, shall be ninety 
days, or such shorter period as the Commis-
sion may specify by rules and regulations or 
order. 

(4) brokers’ transactions executed upon cus-
tomers’ orders on any exchange or in the over-
the-counter market but not the solicitation of 
such orders. 

(5) transactions involving offers or sales by 
an issuer solely to one or more accredited in-
vestors, if the aggregate offering price of an 
issue of securities offered in reliance on this 
paragraph does not exceed the amount allowed 
under section 77c(b)(1) of this title, if there is 
no advertising or public solicitation in connec-
tion with the transaction by the issuer or any-
one acting on the issuer’s behalf, and if the 
issuer files such notice with the Commission 
as the Commission shall prescribe. 

(6) transactions involving the offer or sale of 
securities by an issuer (including all entities 
controlled by or under common control with 
the issuer), provided that—

(A) the aggregate amount sold to all inves-
tors by the issuer, including any amount 
sold in reliance on the exemption provided 
under this paragraph during the 12-month 
period preceding the date of such trans-
action, is not more than $1,000,000; 

(B) the aggregate amount sold to any in-
vestor by an issuer, including any amount 
sold in reliance on the exemption provided 
under this paragraph during the 12-month 
period preceding the date of such trans-
action, does not exceed—

(i) the greater of $2,000 or 5 percent of 
the annual income or net worth of such in-
vestor, as applicable, if either the annual 
income or the net worth of the investor is 
less than $100,000; and 



Page 124TITLE 15—COMMERCE AND TRADE§ 77d 

1 See References in Text note below. 

(ii) 10 percent of the annual income or 
net worth of such investor, as applicable, 
not to exceed a maximum aggregate 
amount sold of $100,000, if either the an-
nual income or net worth of the investor is 
equal to or more than $100,000;

(C) the transaction is conducted through a 
broker or funding portal that complies with 
the requirements of section 77d–1(a) of this 
title; and 

(D) the issuer complies with the require-
ments of section 77d–1(b) of this title.

(7) transactions meeting the requirements of 
subsection (d). 

(b) Offers and sales exempt under 17 CFR 
230.506

Offers and sales exempt under section 230.506 
of title 17, Code of Federal Regulations (as re-
vised pursuant to section 201 of the Jumpstart 
Our Business Startups Act) shall not be deemed 
public offerings under the Federal securities 
laws as a result of general advertising or general 
solicitation. 

(c) Securities offered and sold in compliance 
with Rule 506 of Regulation D 

(1) With respect to securities offered and sold 
in compliance with Rule 506 of Regulation D 
under this subchapter, no person who meets the 
conditions set forth in paragraph (2) shall be 
subject to registration as a broker or dealer pur-
suant to section 78o(a)(1) of this title,1 solely be-
cause—

(A) that person maintains a platform or 
mechanism that permits the offer, sale, pur-
chase, or negotiation of or with respect to se-
curities, or permits general solicitations, gen-
eral advertisements, or similar or related ac-
tivities by issuers of such securities, whether 
online, in person, or through any other means; 

(B) that person or any person associated 
with that person co-invests in such securities; 
or 

(C) that person or any person associated 
with that person provides ancillary services 
with respect to such securities.

(2) The exemption provided in paragraph (1) 
shall apply to any person described in such para-
graph if—

(A) such person and each person associated 
with that person receives no compensation in 
connection with the purchase or sale of such 
security; 

(B) such person and each person associated 
with that person does not have possession of 
customer funds or securities in connection 
with the purchase or sale of such security; and 

(C) such person is not subject to a statutory 
disqualification as defined in section 78c(a)(39) 
of this title 1 and does not have any person as-
sociated with that person subject to such a 
statutory disqualification.

(3) For the purposes of this subsection, the 
term ‘‘ancillary services’’ means—

(A) the provision of due diligence services, in 
connection with the offer, sale, purchase, or 
negotiation of such security, so long as such 

services do not include, for separate com-
pensation, investment advice or recommenda-
tions to issuers or investors; and 

(B) the provision of standardized documents 
to the issuers and investors, so long as such 
person or entity does not negotiate the terms 
of the issuance for and on behalf of third par-
ties and issuers are not required to use the 
standardized documents as a condition of 
using the service. 

(d) Certain accredited investor transactions 

The transactions referred to in subsection 
(a)(7) are transactions meeting the following re-
quirements: 

(1) ACCREDITED INVESTOR REQUIREMENT.—
Each purchaser is an accredited investor, as 
that term is defined in section 230.501(a) of 
title 17, Code of Federal Regulations (or any 
successor regulation). 

(2) PROHIBITION ON GENERAL SOLICITATION OR 
ADVERTISING.—Neither the seller, nor any per-
son acting on the seller’s behalf, offers or sells 
securities by any form of general solicitation 
or general advertising. 

(3) INFORMATION REQUIREMENT.—In the case 
of a transaction involving the securities of an 
issuer that is neither subject to section 78m or 
78o(d) of this title, nor exempt from reporting 
pursuant to section 240.12g3–2(b) of title 17, 
Code of Federal Regulations, nor a foreign 
government (as defined in section 230.405 of 
title 17, Code of Federal Regulations) eligible 
to register securities under Schedule B, the 
seller and a prospective purchaser designated 
by the seller obtain from the issuer, upon re-
quest of the seller, and the seller in all cases 
makes available to a prospective purchaser, 
the following information (which shall be rea-
sonably current in relation to the date of re-
sale under this section): 

(A) The exact name of the issuer and the 
issuer’s predecessor (if any). 

(B) The address of the issuer’s principal ex-
ecutive offices. 

(C) The exact title and class of the secu-
rity. 

(D) The par or stated value of the security. 
(E) The number of shares or total amount 

of the securities outstanding as of the end of 
the issuer’s most recent fiscal year. 

(F) The name and address of the transfer 
agent, corporate secretary, or other person 
responsible for transferring shares and stock 
certificates. 

(G) A statement of the nature of the busi-
ness of the issuer and the products and serv-
ices it offers, which shall be presumed rea-
sonably current if the statement is as of 12 
months before the transaction date. 

(H) The names of the officers and directors 
of the issuer. 

(I) The names of any persons registered as 
a broker, dealer, or agent that shall be paid 
or given, directly or indirectly, any commis-
sion or remuneration for such person’s par-
ticipation in the offer or sale of the securi-
ties. 

(J) The issuer’s most recent balance sheet 
and profit and loss statement and similar fi-
nancial statements, which shall—
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(i) be for such part of the 2 preceding fis-
cal years as the issuer has been in oper-
ation; 

(ii) be prepared in accordance with gen-
erally accepted accounting principles or, 
in the case of a foreign private issuer, be 
prepared in accordance with generally ac-
cepted accounting principles or the Inter-
national Financial Reporting Standards 
issued by the International Accounting 
Standards Board; 

(iii) be presumed reasonably current if—

(I) with respect to the balance sheet, 
the balance sheet is as of a date less than 
16 months before the transaction date; 
and 

(II) with respect to the profit and loss 
statement, such statement is for the 12 
months preceding the date of the issuer’s 
balance sheet; and

(iv) if the balance sheet is not as of a 
date less than 6 months before the trans-
action date, be accompanied by additional 
statements of profit and loss for the period 
from the date of such balance sheet to a 
date less than 6 months before the trans-
action date.

(K) To the extent that the seller is a con-
trol person with respect to the issuer, a brief 
statement regarding the nature of the affili-
ation, and a statement certified by such sell-
er that they have no reasonable grounds to 
believe that the issuer is in violation of the 
securities laws or regulations.

(4) ISSUERS DISQUALIFIED.—The transaction 
is not for the sale of a security where the sell-
er is an issuer or a subsidiary, either directly 
or indirectly, of the issuer. 

(5) BAD ACTOR PROHIBITION.—Neither the sell-
er, nor any person that has been or will be 
paid (directly or indirectly) remuneration or a 
commission for their participation in the offer 
or sale of the securities, including solicitation 
of purchasers for the seller is subject to an 
event that would disqualify an issuer or other 
covered person under Rule 506(d)(1) of Regula-
tion D (17 CFR 230.506(d)(1)) or is subject to a 
statutory disqualification described under sec-
tion 78c(a)(39) of this title. 

(6) BUSINESS REQUIREMENT.—The issuer is en-
gaged in business, is not in the organizational 
stage or in bankruptcy or receivership, and is 
not a blank check, blind pool, or shell com-
pany that has no specific business plan or pur-
pose or has indicated that the issuer’s primary 
business plan is to engage in a merger or com-
bination of the business with, or an acquisi-
tion of, an unidentified person. 

(7) UNDERWRITER PROHIBITION.—The trans-
action is not with respect to a security that 
constitutes the whole or part of an unsold al-
lotment to, or a subscription or participation 
by, a broker or dealer as an underwriter of the 
security or a redistribution. 

(8) OUTSTANDING CLASS REQUIREMENT.—The 
transaction is with respect to a security of a 
class that has been authorized and out-
standing for at least 90 days prior to the date 
of the transaction.

(e) Additional requirements 

(1) IN GENERAL.—With respect to an exempt-
ed transaction described under subsection 
(a)(7): 

(A) Securities acquired in such transaction 
shall be deemed to have been acquired in a 
transaction not involving any public offer-
ing. 

(B) Such transaction shall be deemed not 
to be a distribution for purposes of section 
77b(a)(11) of this title. 

(C) Securities involved in such transaction 
shall be deemed to be restricted securities 
within the meaning of Rule 144 (17 CFR 
230.144).

(2) RULE OF CONSTRUCTION.—The exemption 
provided by subsection (a)(7) shall not be the 
exclusive means for establishing an exemption 
from the registration requirements of section 
77e of this title. 

(May 27, 1933, ch. 38, title I, § 4, 48 Stat. 77; June 
6, 1934, ch. 404, title II, § 203, 48 Stat. 906; Aug. 10, 
1954, ch. 667, title I, § 6, 68 Stat. 684; Pub. L. 
88–467, § 12, Aug. 20, 1964, 78 Stat. 580; Pub. L. 
94–29, § 30, June 4, 1975, 89 Stat. 169; Pub. L. 
96–477, title VI, § 602, Oct. 21, 1980, 94 Stat. 2294; 
Pub. L. 111–203, title IX, § 944(a), July 21, 2010, 124 
Stat. 1897; Pub. L. 112–106, title II, § 201(b), (c), 
title III, § 302(a), title IV, § 401(c), Apr. 5, 2012, 126 
Stat. 314, 315, 325; Pub. L. 114–94, div. G, title 
LXXVI, § 76001(a), Dec. 4, 2015, 129 Stat. 1787.)

Editorial Notes 

REFERENCES IN TEXT 

Section 201 of the Jumpstart Our Business Startups 

Act, referred to in subsec. (b), is section 201 of Pub. L. 

112–106, which amended this section and enacted provi-

sions set out as a note under this section. 
Section 78o(a)(1) of this title, referred to in subsec. 

(c)(1), was in the original ‘‘section 15(a)(1) of this title’’ 

and was translated as meaning section 15(a)(1) of the 

Securities Exchange Act of 1934 to reflect the probable 

intent of Congress. 
Section 78c(a)(39) of this title, referrred to in subsec. 

(c)(2)(C), was in the original ‘‘section 3(a)(39) of this 

title’’ and was translated as meaning section 3(a)(39) of 

the Securities Exchange Act of 1934 to reflect the prob-

able intent of Congress. 

AMENDMENTS 

2015—Subsec. (a)(7). Pub. L. 114–94, § 76001(a)(1), added 

par. (7). 
Subsec. (c). Pub. L. 114–94, § 76001(a)(2), redesignated 

subsec. (b) relating to securities offered and sold in 

compliance with Rule 506 of Regulation D as (c). 
Subsecs. (d), (e). Pub. L. 114–94, § 76001(a)(3), added 

subsecs. (d) and (e). 
2012—Pub. L. 112–106, § 201(b)(1), (c)(1), made identical 

amendments, designating existing provisions as subsec. 

(a). 
Subsec. (a)(5). Pub. L. 112–106, § 401(c), which directed 

amendment of this section by substituting ‘‘section 

77c(b)(1)’’ for ‘‘section 77c(b)’’ in par. (5), was executed 

by making the substitution in subsec. (a)(5) to reflect 

the probable intent of Congress and the amendment by 

Pub. L. 112–106, § 201(b)(1), (c)(1). See above. 
Subsec. (a)(6). Pub. L. 112–106, § 302(a), which directed 

amendment of this section by adding par. (6) at the end, 

was executed by making the addition at the end of sub-

sec. (a) to reflect the probable intent of Congress and 

the amendment by Pub. L. 112–106, § 201(b)(1), (c)(1). See 

above. 
Subsec. (b). Pub. L. 112–106, § 201(c)(2), added subsec. 

(b) relating to securities offered and sold in compliance 

with Rule 506 of Regulation D under this subchapter. 
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Pub. L. 112–106, § 201(b)(2), added subsec. (b) relating 

to offers and sales exempt under section 230.506 of title 

17, Code of Federal Regulations. 

2010—Pars. (5), (6). Pub. L. 111–203 redesignated par. 

(6) as (5) and struck out former par. (5) which related 

to exemption for certain transactions involving offers 

or sales of one or more promissory notes directly se-

cured by a first lien on a single parcel of real estate 

upon which is located a dwelling or other residential or 

commercial structure, and exemption for certain trans-

actions between entities involving non-assignable con-

tracts to buy or sell the foregoing securities which are 

to be completed within two years. 

1980—Par. (6). Pub. L. 96–477 added par. (6). 

1975—Par. (5). Pub. L. 94–29 added par. (5). 

1964—Pub. L. 88–467 substituted ‘‘shall not apply to—

’’ for ‘‘shall not apply to any of the following trans-

actions:’’ in introductory text. 

Par. (1). Pub. L. 88–467 reenacted existing first provi-

sion of par. (1) and struck out second and third provi-

sions, which are incorporated in pars. (2) and (3)(A) to 

(C). 

Par. (2). Pub. L. 88–467 redesignated existing second 

provision of par. (1) as (2). Former par. (2) redesignated 

(4). 

Par. (3). Pub. L. 88–467 redesignated existing third 

provision of par. (1) as (3), designated the excepted 

transactions as cls. (A) to (C), inserted in cl. (B) ‘‘or 

such shorter period as the Commission may specify by 

rules and regulations or order’’ and inserted sentence 

relating to the applicable period to transactions re-

ferred to in clause (B). 

Par. (4). Pub. L. 88–467 redesignated former par. (2) as 

(4) and substituted ‘‘over-the-counter market’’ for 

‘‘open or counter market’’. 

1954—Act Aug. 10, 1954, reduced from 1 year to 40 days 

the period during which the delivery of a prospectus is 

required in trading transactions as distinguished from 

initial distribution of the new securities. 

1934—Act June 6, 1934, among other changes, repealed 

par. (3), provisions of which were replaced by section 

77c(9), (10) of this title.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–467 effective Aug. 20, 1964, 

see section 13 of Pub. L. 88–467, set out as a note under 

section 78c of this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

MODIFICATION OF EXEMPTION RULES 

Pub. L. 112–106, title II, § 201(a), Apr. 5, 2012, 126 Stat. 

313, provided that: 

‘‘(1) Not later than 90 days after the date of the enact-

ment of this Act [Apr. 5, 2012], the Securities and Ex-

change Commission shall revise its rules issued in sec-

tion 230.506 of title 17, Code of Federal Regulations, to 

provide that the prohibition against general solicita-

tion or general advertising contained in section 

230.502(c) of such title shall not apply to offers and sales 

of securities made pursuant to section 230.506, provided 

that all purchasers of the securities are accredited in-

vestors. Such rules shall require the issuer to take rea-

sonable steps to verify that purchasers of the securities 

are accredited investors, using such methods as deter-

mined by the Commission. Section 230.506 of title 17, 

Code of Federal Regulations, as revised pursuant to 

this section, shall continue to be treated as a regula-

tion issued under section 4(2) of the Securities Act of 

1933 ([now] 15 U.S.C. 77d[(a)](2)). 

‘‘(2) Not later than 90 days after the date of enact-

ment of this Act, the Securities and Exchange Commis-

sion shall revise subsection (d)(1) of section 230.144A of 

title 17, Code of Federal Regulations, to provide that 

securities sold under such revised exemption may be of-

fered to persons other than qualified institutional buy-

ers, including by means of general solicitation or gen-

eral advertising, provided that securities are sold only 

to persons that the seller and any person acting on be-

half of the seller reasonably believe is a qualified insti-

tutional buyer.’’

RULEMAKING 

Pub. L. 112–106, title III, § 302(c), Apr. 5, 2012, 126 Stat. 

320, provided that: ‘‘Not later than 270 days after the 

date of enactment of this Act [Apr. 5, 2012], the Securi-

ties and Exchange Commission (in this title [enacting 

section 77d–1 of this title, amending sections 77d, 77r, 

78c, 78l, and 78o of this title, and enacting provisions set 

out as notes under sections 77d, 77r, 78c, and 78l of this 

title] referred to as the ‘Commission’) shall issue such 

rules as the Commission determines may be necessary 

or appropriate for the protection of investors to carry 

out sections 4(6) [probably means ‘‘section 4(a)(6)’’] and 

section 4A of the Securities Act of 1933 [15 U.S.C. 

77d(a)(6), 77d–1], as added by this title. In carrying out 

this section, the Commission shall consult with any se-

curities commission (or any agency or office per-

forming like functions) of the States, any territory of 

the United States, and the District of Columbia, which 

seeks to consult with the Commission, and with any 

applicable national securities association.’’

DISQUALIFICATION 

Pub. L. 112–106, title III, § 302(d), Apr. 5, 2012, 126 Stat. 

320, provided that: 

‘‘(1) IN GENERAL.—Not later than 270 days after the 

date of enactment of this Act [Apr. 5, 2012], the [Securi-

ties and Exchange] Commission shall, by rule, establish 

disqualification provisions under which—

‘‘(A) an issuer shall not be eligible to offer securi-

ties pursuant to section 4(6) [probably means ‘‘section 

4(a)(6)’’] of the Securities Act of 1933 [15 U.S.C. 

77d(a)(6)], as added by this title; and 

‘‘(B) a broker or funding portal shall not be eligible 

to effect or participate in transactions pursuant to 

that section 4(6). 

‘‘(2) INCLUSIONS.—Disqualification provisions required 

by this subsection shall—

‘‘(A) be substantially similar to the provisions of 

section 230.262 of title 17, Code of Federal Regulations 

(or any successor thereto); and 

‘‘(B) disqualify any offering or sale of securities by 

a person that—

‘‘(i) is subject to a final order of a State securities 

commission (or an agency or officer of a State per-

forming like functions), a State authority that su-

pervises or examines banks, savings associations, or 

credit unions, a State insurance commission (or an 

agency or officer of a State performing like func-

tions), an appropriate Federal banking agency, or 

the National Credit Union Administration, that—

‘‘(I) bars the person from—

‘‘(aa) association with an entity regulated by 

such commission, authority, agency, or officer; 

‘‘(bb) engaging in the business of securities, 

insurance, or banking; or 

‘‘(cc) engaging in savings association or credit 

union activities; or 

‘‘(II) constitutes a final order based on a viola-

tion of any law or regulation that prohibits fraud-
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1 See References in Text note below. 
2 So in original. Two pars. (a)(80) of section 78c have been en-

acted.

ulent, manipulative, or deceptive conduct within 

the 10-year period ending on the date of the filing 

of the offer or sale; or 
‘‘(ii) has been convicted of any felony or mis-

demeanor in connection with the purchase or sale 

of any security or involving the making of any false 

filing with the Commission.’’

DISQUALIFYING FELONS AND OTHER ‘‘BAD ACTORS’’ 

FROM REGULATION D OFFERINGS 

Pub. L. 111–203, title IX, § 926, July 21, 2010, 124 Stat. 

1851, provided that: ‘‘Not later than 1 year after the 

date of enactment of this Act [July 21, 2010], the Com-

mission shall issue rules for the disqualification of of-

ferings and sales of securities made under section 

230.506 of title 17, Code of Federal Regulations, that—
‘‘(1) are substantially similar to the provisions of 

section 230.262 of title 17, Code of Federal Regula-

tions, or any successor thereto; and 
‘‘(2) disqualify any offering or sale of securities by 

a person that—
‘‘(A) is subject to a final order of a State securi-

ties commission (or an agency or officer of a State 

performing like functions), a State authority that 

supervises or examines banks, savings associations, 

or credit unions, a State insurance commission (or 

an agency or officer of a State performing like 

functions), an appropriate Federal banking agency, 

or the National Credit Union Administration, 

that—
‘‘(i) bars the person from—

‘‘(I) association with an entity regulated by 

such commission, authority, agency, or officer; 
‘‘(II) engaging in the business of securities, in-

surance, or banking; or 
‘‘(III) engaging in savings association or cred-

it union activities; or 
‘‘(ii) constitutes a final order based on a viola-

tion of any law or regulation that prohibits fraud-

ulent, manipulative, or deceptive conduct within 

the 10-year period ending on the date of the filing 

of the offer or sale; or 
‘‘(B) has been convicted of any felony or mis-

demeanor in connection with the purchase or sale 

of any security or involving the making of any false 

filing with the Commission.’’
[For definitions of terms used in section 926 of Pub. 

L. 111–203, set out above, see section 5301 of Title 12, 

Banks and Banking.]

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77d–1. Requirements with respect to certain 
small transactions 

(a) Requirements on intermediaries 

A person acting as an intermediary in a trans-
action involving the offer or sale of securities 
for the account of others pursuant to section 
77d(6) 1 of this title shall—

(1) register with the Commission as—
(A) a broker; or 
(B) a funding portal (as defined in section 

78c(a)(80) 2 of this title); 

(2) register with any applicable self-regu-
latory organization (as defined in section 
78c(a)(26) of this title); 

(3) provide such disclosures, including disclo-
sures related to risks and other investor edu-
cation materials, as the Commission shall, by 
rule, determine appropriate; 

(4) ensure that each investor—
(A) reviews investor-education informa-

tion, in accordance with standards estab-
lished by the Commission, by rule; 

(B) positively affirms that the investor un-
derstands that the investor is risking the 
loss of the entire investment, and that the 
investor could bear such a loss; and 

(C) answers questions demonstrating—
(i) an understanding of the level of risk 

generally applicable to investments in 
startups, emerging businesses, and small 
issuers; 

(ii) an understanding of the risk of 
illiquidity; and 

(iii) an understanding of such other mat-
ters as the Commission determines appro-
priate, by rule;

(5) take such measures to reduce the risk of 
fraud with respect to such transactions, as es-
tablished by the Commission, by rule, includ-
ing obtaining a background and securities en-
forcement regulatory history check on each 
officer, director, and person holding more than 
20 percent of the outstanding equity of every 
issuer whose securities are offered by such per-
son; 

(6) not later than 21 days prior to the first 
day on which securities are sold to any inves-
tor (or such other period as the Commission 
may establish), make available to the Com-
mission and to potential investors any infor-
mation provided by the issuer pursuant to sub-
section (b); 

(7) ensure that all offering proceeds are only 
provided to the issuer when the aggregate cap-
ital raised from all investors is equal to or 
greater than a target offering amount, and 
allow all investors to cancel their commit-
ments to invest, as the Commission shall, by 
rule, determine appropriate; 

(8) make such efforts as the Commission de-
termines appropriate, by rule, to ensure that 
no investor in a 12-month period has purchased 
securities offered pursuant to section 77d(6) 1 
of this title that, in the aggregate, from all 
issuers, exceed the investment limits set forth 
in section 77d(6)(B) 1 of this title; 

(9) take such steps to protect the privacy of 
information collected from investors as the 
Commission shall, by rule, determine appro-
priate; 

(10) not compensate promoters, finders, or 
lead generators for providing the broker or 
funding portal with the personal identifying 
information of any potential investor; 

(11) prohibit its directors, officers, or part-
ners (or any person occupying a similar status 
or performing a similar function) from having 
any financial interest in an issuer using its 
services; and 

(12) meet such other requirements as the 
Commission may, by rule, prescribe, for the 
protection of investors and in the public inter-
est. 

(b) Requirements for issuers 

For purposes of section 77d(6) 1 of this title, an 
issuer who offers or sells securities shall—
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(1) file with the Commission and provide to 
investors and the relevant broker or funding 
portal, and make available to potential inves-
tors—

(A) the name, legal status, physical ad-
dress, and website address of the issuer; 

(B) the names of the directors and officers 
(and any persons occupying a similar status 
or performing a similar function), and each 
person holding more than 20 percent of the 
shares of the issuer; 

(C) a description of the business of the 
issuer and the anticipated business plan of 
the issuer; 

(D) a description of the financial condition 
of the issuer, including, for offerings that, 
together with all other offerings of the 
issuer under section 77d(6) 1 of this title 
within the preceding 12-month period, have, 
in the aggregate, target offering amounts 
of—

(i) $100,000 or less—
(I) the income tax returns filed by the 

issuer for the most recently completed 
year (if any); and 

(II) financial statements of the issuer, 
which shall be certified by the principal 
executive officer of the issuer to be true 
and complete in all material respects;

(ii) more than $100,000, but not more 
than $500,000, financial statements re-
viewed by a public accountant who is inde-
pendent of the issuer, using professional 
standards and procedures for such review 
or standards and procedures established by 
the Commission, by rule, for such purpose; 
and 

(iii) more than $500,000 (or such other 
amount as the Commission may establish, 
by rule), audited financial statements;

(E) a description of the stated purpose and 
intended use of the proceeds of the offering 
sought by the issuer with respect to the tar-
get offering amount; 

(F) the target offering amount, the dead-
line to reach the target offering amount, and 
regular updates regarding the progress of the 
issuer in meeting the target offering 
amount; 

(G) the price to the public of the securities 
or the method for determining the price, 
provided that, prior to sale, each investor 
shall be provided in writing the final price 
and all required disclosures, with a reason-
able opportunity to rescind the commitment 
to purchase the securities; 

(H) a description of the ownership and cap-
ital structure of the issuer, including—

(i) terms of the securities of the issuer 
being offered and each other class of secu-
rity of the issuer, including how such 
terms may be modified, and a summary of 
the differences between such securities, in-
cluding how the rights of the securities 
being offered may be materially limited, 
diluted, or qualified by the rights of any 
other class of security of the issuer; 

(ii) a description of how the exercise of 
the rights held by the principal share-
holders of the issuer could negatively im-

pact the purchasers of the securities being 
offered; 

(iii) the name and ownership level of 
each existing shareholder who owns more 
than 20 percent of any class of the securi-
ties of the issuer; 

(iv) how the securities being offered are 
being valued, and examples of methods for 
how such securities may be valued by the 
issuer in the future, including during sub-
sequent corporate actions; and 

(v) the risks to purchasers of the securi-
ties relating to minority ownership in the 
issuer, the risks associated with corporate 
actions, including additional issuances of 
shares, a sale of the issuer or of assets of 
the issuer, or transactions with related 
parties; and

(I) such other information as the Commis-
sion may, by rule, prescribe, for the protec-
tion of investors and in the public interest;

(2) not advertise the terms of the offering, 
except for notices which direct investors to 
the funding portal or broker; 

(3) not compensate or commit to com-
pensate, directly or indirectly, any person to 
promote its offerings through communication 
channels provided by a broker or funding por-
tal, without taking such steps as the Commis-
sion shall, by rule, require to ensure that such 
person clearly discloses the receipt, past or 
prospective, of such compensation, upon each 
instance of such promotional communication; 

(4) not less than annually, file with the Com-
mission and provide to investors reports of the 
results of operations and financial statements 
of the issuer, as the Commission shall, by rule, 
determine appropriate, subject to such excep-
tions and termination dates as the Commis-
sion may establish, by rule; and 

(5) comply with such other requirements as 
the Commission may, by rule, prescribe, for 
the protection of investors and in the public 
interest. 

(c) Liability for material misstatements and 
omissions 

(1) Actions authorized 

(A) In general 

Subject to paragraph (2), a person who pur-
chases a security in a transaction exempted 
by the provisions of section 77d(6) 1 of this 
title may bring an action against an issuer 
described in paragraph (2), either at law or 
in equity in any court of competent jurisdic-
tion, to recover the consideration paid for 
such security with interest thereon, less the 
amount of any income received thereon, 
upon the tender of such security, or for dam-
ages if such person no longer owns the secu-
rity. 

(B) Liability 

An action brought under this paragraph 
shall be subject to the provisions of section 
77l(b) of this title and section 77m of this 
title, as if the liability were created under 
section 77l(a)(2) of this title. 

(2) Applicability 

An issuer shall be liable in an action under 
paragraph (1), if the issuer—
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(A) by the use of any means or instru-
ments of transportation or communication 
in interstate commerce or of the mails, by 
any means of any written or oral commu-
nication, in the offering or sale of a security 
in a transaction exempted by the provisions 
of section 77d(6) 1 of this title, makes an un-
true statement of a material fact or omits to 
state a material fact required to be stated or 
necessary in order to make the statements, 
in the light of the circumstances under 
which they were made, not misleading, pro-
vided that the purchaser did not know of 
such untruth or omission; and 

(B) does not sustain the burden of proof 
that such issuer did not know, and in the ex-
ercise of reasonable care could not have 
known, of such untruth or omission. 

(3) Definition 

As used in this subsection, the term ‘‘issuer’’ 
includes any person who is a director or part-
ner of the issuer, and the principal executive 
officer or officers, principal financial officer, 
and controller or principal accounting officer 
of the issuer (and any person occupying a 
similar status or performing a similar func-
tion) that offers or sells a security in a trans-
action exempted by the provisions of section 
77d(6) 1 of this title, and any person who offers 
or sells the security in such offering. 

(d) Information available to States 

The Commission shall make, or shall cause to 
be made by the relevant broker or funding por-
tal, the information described in subsection (b) 
and such other information as the Commission, 
by rule, determines appropriate, available to the 
securities commission (or any agency or office 
performing like functions) of each State and ter-
ritory of the United States and the District of 
Columbia. 

(e) Restrictions on sales 

Securities issued pursuant to a transaction de-
scribed in section 77d(6) 1 of this title—

(1) may not be transferred by the purchaser 
of such securities during the 1-year period be-
ginning on the date of purchase, unless such 
securities are transferred—

(A) to the issuer of the securities; 
(B) to an accredited investor; 
(C) as part of an offering registered with 

the Commission; or 
(D) to a member of the family of the pur-

chaser or the equivalent, or in connection 
with the death or divorce of the purchaser or 
other similar circumstance, in the discretion 
of the Commission; and

(2) shall be subject to such other limitations 
as the Commission shall, by rule, establish. 

(f) Applicability 

Section 77d(6) 1 of this title shall not apply to 
transactions involving the offer or sale of secu-
rities by any issuer that—

(1) is not organized under and subject to the 
laws of a State or territory of the United 
States or the District of Columbia; 

(2) is subject to the requirement to file re-
ports pursuant to section 78m of this title or 
section 78o(d) of this title; 

(3) is an investment company, as defined in 
section 80a–3 of this title, or is excluded from 
the definition of investment company by sec-
tion 80a–3(b) of this title or section 80a–3(c) of 
this title; or 

(4) the Commission, by rule or regulation, 
determines appropriate. 

(g) Rule of construction 

Nothing in this section or section 77d(6) 1 of 
this title shall be construed as preventing an 
issuer from raising capital through methods not 
described under section 77d(6) 1 of this title. 

(h) Certain calculations 

(1) Dollar amounts 

Dollar amounts in section 77d(6) 1 of this 
title and subsection (b) of this section shall be 
adjusted by the Commission not less fre-
quently than once every 5 years, by notice 
published in the Federal Register to reflect 
any change in the Consumer Price Index for 
All Urban Consumers published by the Bureau 
of Labor Statistics. 

(2) Income and net worth 

The income and net worth of a natural per-
son under section 77d(6)(B) 1 of this title shall 
be calculated in accordance with any rules of 
the Commission under this subchapter regard-
ing the calculation of the income and net 
worth, respectively, of an accredited investor. 

(May 27, 1933, ch. 38, title I, § 4A, as added Pub. 
L. 112–106, title III, § 302(b), Apr. 5, 2012, 126 Stat. 
315.)

Editorial Notes 

REFERENCES IN TEXT 

Section 77d(6) of this title, referred to in text, was re-

designated section 77d(a)(6) of this title by Pub. L. 

112–106, title II, § 201(b)(1), (c)(1), Apr. 5, 2012, 126 Stat. 

314. 

§ 77e. Prohibitions relating to interstate com-
merce and the mails 

(a) Sale or delivery after sale of unregistered se-
curities 

Unless a registration statement is in effect as 
to a security, it shall be unlawful for any per-
son, directly or indirectly—

(1) to make use of any means or instruments 
of transportation or communication in inter-
state commerce or of the mails to sell such se-
curity through the use or medium of any pro-
spectus or otherwise; or 

(2) to carry or cause to be carried through 
the mails or in interstate commerce, by any 
means or instruments of transportation, any 
such security for the purpose of sale or for de-
livery after sale. 

(b) Necessity of prospectus meeting require-
ments of section 77j of this title 

It shall be unlawful for any person, directly or 
indirectly—

(1) to make use of any means or instruments 
of transportation or communication in inter-
state commerce or of the mails to carry or 
transmit any prospectus relating to any secu-
rity with respect to which a registration state-
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ment has been filed under this subchapter, un-
less such prospectus meets the requirements 
of section 77j of this title; or 

(2) to carry or cause to be carried through 
the mails or in interstate commerce any such 
security for the purpose of sale or for delivery 
after sale, unless accompanied or preceded by 
a prospectus that meets the requirements of 
subsection (a) of section 77j of this title. 

(c) Necessity of filing registration statement 

It shall be unlawful for any person, directly or 
indirectly, to make use of any means or instru-
ments of transportation or communication in 
interstate commerce or of the mails to offer to 
sell or offer to buy through the use or medium 
of any prospectus or otherwise any security, un-
less a registration statement has been filed as to 
such security, or while the registration state-
ment is the subject of a refusal order or stop 
order or (prior to the effective date of the reg-
istration statement) any public proceeding or 
examination under section 77h of this title. 

(d) Limitation 

Notwithstanding any other provision of this 
section, an emerging growth company or any 
person authorized to act on behalf of an emerg-
ing growth company may engage in oral or writ-
ten communications with potential investors 
that are qualified institutional buyers or insti-
tutions that are accredited investors, as such 
terms are respectively defined in section 
230.144A and section 230.501(a) of title 17, Code of 
Federal Regulations, or any successor thereto, 
to determine whether such investors might have 
an interest in a contemplated securities offer-
ing, either prior to or following the date of filing 
of a registration statement with respect to such 
securities with the Commission, subject to the 
requirement of subsection (b)(2). 

(e) Security-based swaps 

Notwithstanding the provisions of section 77c 
or 77d of this title, unless a registration state-
ment meeting the requirements of section 77j(a) 
of this title is in effect as to a security-based 
swap, it shall be unlawful for any person, di-
rectly or indirectly, to make use of any means 
or instruments of transportation or communica-
tion in interstate commerce or of the mails to 
offer to sell, offer to buy or purchase or sell a se-
curity-based swap to any person who is not an 
eligible contract participant as defined in sec-
tion 1a(18) of title 7. 

(May 27, 1933, ch. 38, title I, § 5, 48 Stat. 77; June 
6, 1934, ch. 404, title II, § 204, 48 Stat. 906; Aug. 10, 
1954, ch. 667, title I, § 7, 68 Stat. 684; Pub. L. 
111–203, title VII, § 768(b), July 21, 2010, 124 Stat. 
1801; Pub. L. 112–106, title I, § 105(c), Apr. 5, 2012, 
126 Stat. 311.)

Editorial Notes 

AMENDMENTS 

2012—Subsecs. (d), (e). Pub. L. 112–106 added subsec. 

(d) and redesignated former subsec. (d) as (e). 

2010—Subsec. (d). Pub. L. 111–203 added subsec. (d). 

1954—Subsec. (a)(1). Act Aug. 10, 1954, struck out ‘‘or 

offer to buy’’ after ‘‘to sell’’. 

Subsec. (b). Act Aug. 10, 1954, in par. (1) substituted 

‘‘with respect to which a registration statement has 

been filed’’ for ‘‘registered’’ and in par. (2) omitted ‘‘to’’ 

after ‘‘to carry or’’ and inserted ‘‘subsection (a) of’’ be-

fore ‘‘section 77j of this title’’. 

Subsec. (c). Act Aug. 10, 1954, added subsec. (c). 

1934—Act June 6, 1934, repealed subsec. (c), the provi-

sions of which were replaced by section 77c(a)(11) of this 

title.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective on the later 

of 360 days after July 21, 2010, or, to the extent a provi-

sion of subtitle B (§§ 761–774) of title VII of Pub. L. 

111–203 requires a rulemaking, not less than 60 days 

after publication of the final rule or regulation imple-

menting such provision of subtitle B, see section 774 of 

Pub. L. 111–203, set out as a note under section 77b of 

this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

ENCOURAGING EMPLOYEE OWNERSHIP 

Pub. L. 115–174, title V, § 507, May 24, 2018, 132 Stat. 

1363, provided that: ‘‘Not later than 60 days after the 

date of the enactment of this Act [May 24, 2018], the Se-

curities and Exchange Commission shall revise section 

230.701(e) of title 17, Code of Federal Regulations, so as 

to increase from $5,000,000 to $10,000,000 the aggregate 

sales price or amount of securities sold during any con-

secutive 12-month period in excess of which the issuer 

is required under such section to deliver an additional 

disclosure to investors. The Commission shall index for 

inflation such aggregate sales price or amount every 5 

years to reflect the change in the Consumer Price Index 

for All Urban Consumers published by the Bureau of 

Labor Statistics, rounding to the nearest $1,000,000.’’

FAIR ACCESS TO INVESTMENT RESEARCH 

Pub. L. 115–66, Oct. 6, 2017, 131 Stat. 1196, provided 

that:

‘‘SECTION 1. SHORT TITLE.

‘‘This Act may be cited as the ‘Fair Access to Invest-

ment Research Act of 2017’.

‘‘SEC. 2. SAFE HARBOR FOR INVESTMENT FUND 

RESEARCH.

‘‘(a) EXPANSION OF THE SAFE HARBOR.—Not later than 

the end of the 180-day period beginning on the date of 

enactment of this Act [Oct. 6, 2017], the Securities and 

Exchange Commission shall propose, and not later than 

the end of the 270-day period beginning on such date, 

the Commission shall adopt, upon such terms, condi-

tions, or requirements as the Commission may deter-

mine necessary or appropriate in the public interest, 

for the protection of investors, and for the promotion 

of capital formation, revisions to section 230.139 of title 

17, Code of Federal Regulations, to provide that a cov-

ered investment fund research report that is published 

or distributed by a broker or dealer, other than a 

broker or dealer that is an investment adviser to the 

fund or an affiliated person of the investment adviser 

to the fund—

‘‘(1) shall be deemed, for purposes of sections 

2(a)(10) and 5(c) of the Securities Act of 1933 (15 U.S.C. 

77b(a)(10), 77e(c)), not to constitute an offer for sale or 

an offer to sell a security that is the subject of an of-

fering pursuant to a registration statement that is ef-

fective, even if the broker or dealer is participating 

or will participate in the registered offering of the 

covered investment fund’s securities; and 

‘‘(2) shall be deemed to satisfy the conditions of 

paragraph (1) or (2) of section 230.139(a) of title 17, 

Code of Federal Regulations, or any successor provi-

sions, for purposes of the Commission’s rules and reg-
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ulations under the Federal securities laws and the 

rules of any self-regulatory organization. 
‘‘(b) IMPLEMENTATION OF SAFE HARBOR.—In imple-

menting the safe harbor pursuant to subsection (a), the 

Commission shall—
‘‘(1) not, in the case of a covered investment fund 

with a class of securities in substantially continuous 

distribution, condition the safe harbor on whether 

the broker’s or dealer’s publication or distribution of 

a covered investment fund research report con-

stitutes such broker’s or dealer’s initiation or reiniti-

ation of research coverage on such covered invest-

ment fund or its securities; 
‘‘(2) not—

‘‘(A) require the covered investment fund to have 

been registered as an investment company under 

the Investment Company Act of 1940 (15 U.S.C. 80a–1 

et seq.) or subject to the reporting requirements of 

section 13 or 15(d) of the Securities Exchange Act of 

1934 (15 U.S.C. 78m, 78o(d)) for any period exceeding 

the period of time referenced under section 

230.139(a)(1)(i)(A)(1) of title 17, Code of Federal Reg-

ulations; or 
‘‘(B) impose a minimum float provision exceeding 

that referenced in section 230.139(a)(1)(i)(A)(1)(i) of 

title 17, Code of Federal Regulations; 
‘‘(3) provide that a self-regulatory organization 

may not maintain or enforce any rule that would—
‘‘(A) prohibit the ability of a member to publish 

or distribute a covered investment fund research re-

port solely because the member is also partici-

pating in a registered offering or other distribution 

of any securities of such covered investment fund; 

or 
‘‘(B) prohibit the ability of a member to partici-

pate in a registered offering or other distribution of 

securities of a covered investment fund solely be-

cause the member has published or distributed a 

covered investment fund research report about such 

covered investment fund or its securities; and 
‘‘(4) provide that a covered investment fund re-

search report shall not be subject to section 24(b) of 

the Investment Company Act of 1940 (15 U.S.C. 

80a–24(b)) or the rules and regulations thereunder, ex-

cept that such report may still be subject to such sec-

tion and the rules and regulations thereunder to the 

extent that it is otherwise not subject to the content 

standards in the rules of any self-regulatory organi-

zation related to research reports, including those 

contained in the rules governing communications 

with the public regarding investment companies or 

substantially similar standards. 
‘‘(c) RULES OF CONSTRUCTION.—Nothing in this Act 

shall be construed as in any way limiting—
‘‘(1) the applicability of the antifraud or 

antimanipulation provisions of the Federal securities 

laws and rules adopted thereunder to a covered in-

vestment fund research report, including section 17 of 

the Securities Act of 1933 (15 U.S.C. 77q), section 34(b) 

of the Investment Company Act of 1940 (15 U.S.C. 

80a–33(b)), and sections 9 and 10 of the Securities Ex-

change Act of 1934 (15 U.S.C. 78i, 78j); or 
‘‘(2) the authority of any self-regulatory organiza-

tion to examine or supervise a member’s practices in 

connection with such member’s publication or dis-

tribution of a covered investment fund research re-

port for compliance with applicable provisions of the 

Federal securities laws or self-regulatory organiza-

tion rules related to research reports, including those 

contained in rules governing communications with 

the public, or to require the filing of communications 

with the public the purpose of which is not to provide 

research and analysis of covered investment funds. 
‘‘(d) INTERIM EFFECTIVENESS OF SAFE HARBOR.—

‘‘(1) IN GENERAL.—From and after the 270-day period 

beginning on the date of enactment of this Act, if the 

Commission has not adopted revisions to section 

230.139 of title 17, Code of Federal Regulations, as re-

quired by subsection (a), and until such time as the 

Commission has done so, a broker or dealer distrib-

uting or publishing a covered investment fund re-

search report after such date shall be able to rely on 

the provisions of section 230.139 of title 17, Code of 

Federal Regulations, and the broker or dealer’s publi-

cation of such report shall be deemed to satisfy the 

conditions of paragraph (1) or (2) of section 230.139(a) 

of title 17, Code of Federal Regulations, if the covered 

investment fund that is the subject of such report 

satisfies the reporting history requirements (without 

regard to Form S–3 or Form F–3 eligibility) and min-

imum float provisions of such subsections for pur-

poses of the Commission’s rules and regulations 

under the Federal securities laws and the rules of any 

self-regulatory organization, as if revised and imple-

mented in accordance with subsections (a) and (b). 
‘‘(2) STATUS OF COVERED INVESTMENT FUND.—After 

such period and until the Commission has adopted re-

visions to section 230.139 of title 17, Code of Federal 

Regulations, and FINRA has revised rule 2210, for 

purposes of subsection (c)(7)(O) of such rule, a covered 

investment fund shall be deemed to be a security that 

is listed on a national securities exchange and that is 

not subject to section 24(b) of the Investment Com-

pany Act of 1940 (15 U.S.C. 80a–24(b)). 
‘‘(3) COVERED INVESTMENT FUNDS COMMUNICATIONS.—

‘‘(A) IN GENERAL.—Except as provided in subpara-

graph (B), communications that concern only cov-

ered investment funds that fall within the scope of 

section 24(b) of the Investment Company Act of 1940 

(15 U.S.C. 80a–24(b)) shall not be required to be filed 

with FINRA. 
‘‘(B) EXCEPTION.—FINRA may require the filing of 

communications with the public if the purpose of 

those communications is not to provide research 

and analysis of covered investment funds. 
‘‘(e) EXCEPTION.—The safe harbor under subsection (a) 

shall not apply to the publication or distribution by a 

broker or a dealer of a covered investment fund re-

search report, the subject of which is a business devel-

opment company or a registered closed-end investment 

company, during the time period described in section 

230.139(a)(1)(i)(A)(1) of title 17, Code of Federal Regula-

tions, except where expressly permitted by the rules 

and regulations of the Securities and Exchange Com-

mission under the Federal securities laws. 
‘‘(f) DEFINITIONS.—For purposes of this Act: 

‘‘(1) The term ‘affiliated person’ has the meaning 

given the term in section 2(a) of the Investment Com-

pany Act of 1940 (15 U.S.C. 80a–2(a)). 
‘‘(2) The term ‘covered investment fund’ means—

‘‘(A) an investment company registered under, or 

that has filed an election to be treated as a business 

development company under, the Investment Com-

pany Act of 1940 (15 U.S.C. 80a–1 et seq.) and that 

has filed a registration statement under the Securi-

ties Act of 1933 (15 U.S.C. 77a et seq.) for the public 

offering of a class of its securities, which registra-

tion statement has been declared effective by the 

Commission; and 
‘‘(B) a trust or other person—

‘‘(i) issuing securities in an offering registered 

under the Securities Act of 1933 (15 U.S.C. 77a et 

seq.) and which class of securities is listed for 

trading on a national securities exchange; 
‘‘(ii) the assets of which consist primarily of 

commodities, currencies, or derivative instru-

ments that reference commodities or currencies, 

or interests in the foregoing; and 
‘‘(iii) that provides in its registration statement 

under the Securities Act of 1933 (15 U.S.C. 77a et 

seq.) that a class of its securities are purchased or 

redeemed, subject to conditions or limitations, 

for a ratable share of its assets. 
‘‘(3) The term ‘covered investment fund research re-

port’ means a research report published or distrib-

uted by a broker or dealer about a covered invest-

ment fund or any securities issued by the covered in-

vestment fund, but does not include a research report 

to the extent that the research report is published or 

distributed by the covered investment fund or any af-
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1 See Adjustment of Registration Fee Rate notes below. 1 See References in Text note below. 

filiate of the covered investment fund, or any re-

search report published or distributed by any broker 

or dealer that is an investment adviser (or an affili-

ated person of an investment adviser) for the covered 

investment fund. 

‘‘(4) The term ‘FINRA’ means the Financial Indus-

try Regulatory Authority. 

‘‘(5) The term ‘investment adviser’ has the meaning 

given the term in section 2(a) of the Investment Com-

pany Act of 1940 (15 U.S.C. 80a–2(a)). 

‘‘(6) The term ‘research report’ has the meaning 

given that term under section 2(a)(3) of the Securities 

Act of 1933 (15 U.S.C. 77b(a)(3)), except that such term 

shall not include an oral communication. 

‘‘(7) The term ‘self-regulatory organization’ has the 

meaning given that term under section 3(a)(26) of the 

Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(26)).’’

INCREASED ACCESS TO FOREIGN BUSINESS INFORMATION 

Pub. L. 104–290, title I, § 109, Oct. 11, 1996, 110 Stat. 

3426, provided that: ‘‘Not later than 1 year after the 

date of enactment of this Act [Oct. 11, 1996], the Com-

mission shall adopt rules under the Securities Act of 

1933 [15 U.S.C. 77a et seq.] concerning the status under 

the registration provisions of the Securities Act of 1933 

of foreign press conferences and foreign press releases 

by persons engaged in the offer and sale of securities.’’

§ 77f. Registration of securities 

(a) Method of registration 

Any security may be registered with the Com-
mission under the terms and conditions herein-
after provided, by filing a registration state-
ment in triplicate, at least one of which shall be 
signed by each issuer, its principal executive of-
ficer or officers, its principal financial officer, 
its comptroller or principal accounting officer, 
and the majority of its board of directors or per-
sons performing similar functions (or, if there is 
no board of directors or persons performing 
similar functions, by the majority of the persons 
or board having the power of management of the 
issuer), and in case the issuer is a foreign or Ter-
ritorial person by its duly authorized represent-
ative in the United States; except that when 
such registration statement relates to a secu-
rity issued by a foreign government, or political 
subdivision thereof, it need be signed only by 
the underwriter of such security. Signatures of 
all such persons when written on the said reg-
istration statements shall be presumed to have 
been so written by authority of the person 
whose signature is so affixed and the burden of 
proof, in the event such authority shall be de-
nied, shall be upon the party denying the same. 
The affixing of any signature without the au-
thority of the purported signer shall constitute 
a violation of this subchapter. A registration 
statement shall be deemed effective only as to 
the securities specified therein as proposed to be 
offered. 

(b) Registration fee 

(1) Fee payment required 

At the time of filing a registration state-
ment, the applicant shall pay to the Commis-
sion a fee at a rate that shall be equal to $92 1 
per $1,000,000 of the maximum aggregate price 
at which such securities are proposed to be of-
fered, except that during fiscal year 2003 and 

any succeeding fiscal year such fee shall be ad-
justed pursuant to paragraph (2). 

(2) Annual adjustment 

For each fiscal year, the Commission shall 
by order adjust the rate required by paragraph 
(1) for such fiscal year to a rate that, when ap-
plied to the baseline estimate of the aggregate 
maximum offering prices for such fiscal year, 
is reasonably likely to produce aggregate fee 
collections under this subsection that are 
equal to the target fee collection amount for 
such fiscal year. 

(3) Pro rata application 

The rates per $1,000,000 required by this sub-
section shall be applied pro rata to amounts 
and balances of less than $1,000,000. 

(4) Review and effective date 

In exercising its authority under this sub-
section, the Commission shall not be required 
to comply with the provisions of section 553 of 
title 5. An adjusted rate prescribed under para-
graph (2) and published under paragraph (5) 
shall not be subject to judicial review. An ad-
justed rate prescribed under paragraph (2) 
shall take effect on the first day of the fiscal 
year to which such rate applies. 

(5) Publication 

The Commission shall publish in the Federal 
Register notices of the rate applicable under 
this subsection and under sections 78m(e) and 
78n(g) 1 of this title for each fiscal year not 
later than August 31 of the fiscal year pre-
ceding the fiscal year to which such rate ap-
plies, together with any estimates or projec-
tions on which such rate is based. 

(6) Definitions 

For purposes of this subsection: 

(A) Target fee collection amount 

The target fee collection amount for each 
fiscal year is determined according to the 
following table:

Fiscal year: Target fee collection 
amount 

2002 .............................. $377,000,000

2003 .............................. $435,000,000

2004 .............................. $467,000,000

2005 .............................. $570,000,000

2006 .............................. $689,000,000

2007 .............................. $214,000,000

2008 .............................. $234,000,000

2009 .............................. $284,000,000

2010 .............................. $334,000,000

2011 .............................. $394,000,000

2012 .............................. $425,000,000

2013 .............................. $455,000,000

2014 .............................. $485,000,000

2015 .............................. $515,000,000

2016 .............................. $550,000,000

2017 .............................. $585,000,000

2018 .............................. $620,000,000

2019 .............................. $660,000,000

2020 .............................. $705,000,000

2021 and each fiscal 

year thereafter.

An amount that is equal to 

the target fee collection 

amount for the prior fis-

cal year, adjusted by the 

rate of inflation. 
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(B) Baseline estimate of the aggregate max-
imum offering prices 

The baseline estimate of the aggregate 
maximum offering prices for any fiscal year 
is the baseline estimate of the aggregate 
maximum offering price at which securities 
are proposed to be offered pursuant to reg-
istration statements filed with the Commis-
sion during such fiscal year as determined 
by the Commission, after consultation with 
the Congressional Budget Office and the Of-
fice of Management and Budget, using the 
methodology required for projections pursu-
ant to section 907 of title 2. 

(c) Time registration effective 

The filing with the Commission of a registra-
tion statement, or of an amendment to a reg-
istration statement, shall be deemed to have 
taken place upon the receipt thereof, but the fil-
ing of a registration statement shall not be 
deemed to have taken place unless it is accom-
panied by a United States postal money order or 
a certified bank check or cash for the amount of 
the fee required under subsection (b). 

(d) Information available to public 

The information contained in or filed with any 
registration statement shall be made available 
to the public under such regulations as the Com-
mission may prescribe, and copies thereof, pho-
tostatic or otherwise, shall be furnished to every 
applicant at such reasonable charge as the Com-
mission may prescribe. 

(e) Emerging growth companies 

(1) In general 

Any emerging growth company, prior to its 
initial public offering date, may confidentially 
submit to the Commission a draft registration 
statement, for confidential nonpublic review 
by the staff of the Commission prior to public 
filing, provided that the initial confidential 
submission and all amendments thereto shall 
be publicly filed with the Commission not 
later than 15 days before the date on which the 
issuer conducts a road show, as such term is 
defined in section 230.433(h)(4) of title 17, Code 
of Federal Regulations, or any successor 
thereto. An issuer that was an emerging 
growth company at the time it submitted a 
confidential registration statement or, in lieu 
thereof, a publicly filed registration statement 
for review under this subsection but ceases to 
be an emerging growth company thereafter 
shall continue to be treated as an emerging 
market growth company for the purposes of 
this subsection through the earlier of the date 
on which the issuer consummates its initial 
public offering pursuant to such registrations 
statement or the end of the 1-year period be-
ginning on the date the company ceases to be 
an emerging growth company. 

(2) Confidentiality 

Notwithstanding any other provision of this 
subchapter, the Commission shall not be com-
pelled to disclose any information provided to 
or obtained by the Commission pursuant to 
this subsection. For purposes of section 552 of 
title 5, this subsection shall be considered a 
statute described in subsection (b)(3)(B) of 

such section 552. Information described in or 
obtained pursuant to this subsection shall be 
deemed to constitute confidential information 
for purposes of section 78x(b)(2) of this title. 

(May 27, 1933, ch. 38, title I, § 6, 48 Stat. 78; Pub. 
L. 89–289, § 1, Oct. 22, 1965, 79 Stat. 1051; Pub. L. 
100–181, title II, § 205, Dec. 4, 1987, 101 Stat. 1252; 
Pub. L. 104–290, title IV, § 404, Oct. 11, 1996, 110 
Stat. 3441; Pub. L. 107–123, § 4, Jan. 16, 2002, 115 
Stat. 2393; Pub. L. 111–203, title IX, § 991(b)(1), 
July 21, 2010, 124 Stat. 1951; Pub. L. 112–106, title 
I, § 106(a), Apr. 5, 2012, 126 Stat. 312; Pub. L. 
114–94, div. G, title LXXI, §§ 71001, 71002, Dec. 4, 
2015, 129 Stat. 1783.)

Editorial Notes 

REFERENCES IN TEXT 

Sections 78m(e) and 78n(g) of this title, referred to in 

subsec. (b)(5), were in the original, ‘‘sections 13(e) and 

14(g)’’ and were translated as meaning sections 13(e) 

and 14(g) of the Securities Exchange Act of 1934 to re-

flect the probable intent of Congress. 

AMENDMENTS 

2015—Subsec. (e)(1). Pub. L. 114–94 substituted ‘‘15 

days’’ for ‘‘21 days’’ and inserted at end ‘‘An issuer that 

was an emerging growth company at the time it sub-

mitted a confidential registration statement or, in lieu 

thereof, a publicly filed registration statement for re-

view under this subsection but ceases to be an emerg-

ing growth company thereafter shall continue to be 

treated as an emerging market growth company for the 

purposes of this subsection through the earlier of the 

date on which the issuer consummates its initial public 

offering pursuant to such registrations statement or 

the end of the 1-year period beginning on the date the 

company ceases to be an emerging growth company.’’

2012—Subsec. (e). Pub. L. 112–106 added subsec. (e). 

2010—Subsec. (b). Pub. L. 111–203, § 991(b)(1)(A)–(G), in 

par. (5), substituted ‘‘target fee’’ for ‘‘target offsetting’’ 

and, in par. (11)(A), substituted ‘‘Target fee’’ for ‘‘Tar-

get offsetting’’ in heading and table and ‘‘target fee’’ 

for ‘‘target offsetting’’ in introductory provisions, re-

designated pars. (2), (5), (7), (10), and (11) as (1), (2), (3), 

(5), and (6), respectively, and struck out former pars. 

(1), (3), (4), (6), (8), and (9) which related to recovery of 

cost of services, offsetting collections, prohibition of 

treatment of fees as general revenues, final rate adjust-

ment, review and effective date of rates, and rate dur-

ing lapse of appropriation, respectively. 

Subsec. (b)(1). Pub. L. 111–203, § 991(b)(1)(H), sub-

stituted ‘‘paragraph (2).’’ for ‘‘paragraph (5) or (6).’’

Subsec. (b)(2). Pub. L. 111–203, § 991(b)(1)(I), sub-

stituted ‘‘For each fiscal year’’ for ‘‘For each of the fis-

cal years 2003 through 2011’’ and ‘‘paragraph (1)’’ for 

‘‘paragraph (2)’’. 

Subsec. (b)(4). Pub. L. 111–203, § 991(b)(1)(J), added par. 

(4). Former par. (4) struck out. 

Subsec. (b)(5). Pub. L. 111–203, § 991(b)(1)(K), sub-

stituted ‘‘August 31’’ for ‘‘April 30’’. 

Subsec. (b)(6)(A). Pub. L. 111–203, § 991(b)(1)(L), sub-

stituted ‘‘each fiscal year’’ for ‘‘each of the fiscal years 

2002 through 2011’’ in introductory provisions and, in 

table, added items for fiscal years 2012 to 2021 and each 

fiscal year thereafter. 

2002—Subsec. (b)(2) to (11). Pub. L. 107–123 added pars. 

(2) to (11) and struck out former pars. (2) to (5), which 

required fee payment, set out rates for general revenue 

and offsetting collection fees, and required pro rata 

rates for amounts and balances equal to less than 

$1,000,000. 

1996—Subsec. (b). Pub. L. 104–290 inserted heading and 

amended text of subsec. (b) generally. Prior to amend-

ment, text read as follows: ‘‘At the time of filing a reg-

istration statement the applicant shall pay to the Com-

mission a fee of one-fiftieth of 1 per centum of the max-
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imum aggregate price at which such securities are pro-

posed to be offered, but in no case shall such fee be less 

than $100.’’

1987—Subsec. (e). Pub. L. 100–181 struck out subsec. 

(e) which provided that no registration statement 

should be filed within the first 40 days following May 

27, 1933. 

1965—Subsec. (b). Pub. L. 89–289 substituted ‘‘one-fif-

tieth’’ for ‘‘one one-hundredth’’ and ‘‘$100’’ for ‘‘$25’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–203, title IX, § 991(b)(4), July 21, 2010, 124 

Stat. 1953, provided that: ‘‘The amendments made by 

this subsection [amending this section and sections 78m 

and 78n of this title] shall take effect on October 1, 2011, 

except that for fiscal year 2012, the [Securities and Ex-

change] Commission shall publish the rate established 

under section 6(b) of the Securities Act of 1933 (15 

U.S.C. 77f(b)), as amended by this Act, on August 31, 

2011.’’

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–123 effective Oct. 1, 2001, 

except that authorities provided by subsec. (b)(9) of this 

section to not apply until Oct. 1, 2002, see section 11 of 

Pub. L. 107–123, set out as a note under section 78ee of 

this title. 

EFFECTIVE DATE OF 1965 AMENDMENT 

Pub. L. 89–289, § 2, Oct. 22, 1965, 79 Stat. 1051, provided 

that: ‘‘The amendment made by the first section of this 

Act [amending this section] shall take effect January 1, 

1966.’’

INCREASE IN REGISTRATION FEES AND DEPOSIT INTO 

TREASURY 

Pub. L. 105–46, § 113, Sept. 30, 1997, 111 Stat. 1156, pro-

vided that the amount made available to the Securities 

and Exchange Commission, under the heading Salaries 

and Expenses, was to include, in addition to direct ap-

propriations, the amount collected under the fee rate 

and offsetting collection authority contained in Public 

Law 104–208, which fee rate and offsetting collection au-

thority was to remain in effect during the period of 

Pub. L. 105–46 which provided continuing appropria-

tions for fiscal year 1998. 

Pub. L. 104–208, div. A, title I, § 101(a) [title V], Sept. 

30, 1996, 110 Stat. 3009, 3009–61, which provided in part 

that on Sept. 30, 1996, the rate of fees under subsec. (b) 

of this section were increased from one-fiftieth of one 

percentum to one-thirty-third of one percentum, and 

such increase was to be deposited as an offsetting col-

lection to this appropriation, to remain available until 

expended, to recover costs of services of the securities 

registration process, was from the Departments of 

Commerce, Justice, and State, the Judiciary, and Re-

lated Agencies Appropriations Act, 1997, and was not 

repeated in subsequent appropriations acts. Similar 

provisions were contained in the following prior appro-

priation acts: 

Pub. L. 104–134, title I, § 101[(a)] [title V], Apr. 26, 1996, 

110 Stat. 1321, 1321–60; renumbered title I, Pub. L. 

104–140, § 1(a), May 2, 1996, 110 Stat. 1327. 

Pub. L. 104–99, title II, § 209, Jan. 26, 1996, 110 Stat. 37. 

Pub. L. 104–56, § 119, Nov. 20, 1995, 109 Stat. 552. 

Pub. L. 104–54, § 119, Nov. 19, 1995, 109 Stat. 544. 

Pub. L. 104–31, § 120, Sept. 30, 1995, 109 Stat. 282. 

Pub. L. 103–352, Oct. 10, 1994, 108 Stat. 3148. 

Pub. L. 103–121, title I, Oct. 27, 1993, 107 Stat. 1168. 

Pub. L. 102–395, title I, Oct. 6, 1992, 106 Stat. 1848. 

Pub. L. 102–140, title I, Oct. 28, 1991, 105 Stat. 798. 

Pub. L. 101–515, title V, Nov. 5, 1990, 104 Stat. 2139. 

Pub. L. 101–162, title V, Nov. 21, 1989, 103 Stat. 1022. 

ADJUSTMENT OF REGISTRATION FEE RATE 

By order dated Aug. 23, 2021, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $92.70 per $1,000,000, 

effective Oct. 1, 2021, see 86 F.R. 47696. 

By order dated Aug. 26, 2020, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $109.10 per $1,000,000, 

effective Oct. 1, 2020, see 85 F.R. 53890. 

By order dated Aug. 23, 2019, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $129.80 per $1,000,000, 

effective Oct. 1, 2019, see 84 F.R. 45601. 

By order dated Aug. 24, 2018, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $121.20 per $1,000,000, 

effective Oct. 1, 2018, see 83 F.R. 44101. 

By order dated Aug. 24, 2017, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $124.50 per $1,000,000, 

effective Oct. 1, 2017, see 82 F.R. 41080. 

By order dated Aug. 30, 2016, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $115.90 per $1,000,000, 

effective Oct. 1, 2016, see 81 F.R. 61283. 

By order dated Aug. 26, 2015, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $100.70 per $1,000,000, 

effective Oct. 1, 2015, see 80 F.R. 52824. 

By order dated Aug. 29, 2014, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $116.20 per $1,000,000, 

effective Oct. 1, 2014, see 79 F.R. 52771. 

By order dated Aug. 30, 2013, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $128.80 per $1,000,000, 

effective Oct. 1, 2013, see 78 F.R. 54934. 

By order dated Aug. 31, 2012, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $136.40 per $1,000,000, 

effective Oct. 1, 2012, see 77 F.R. 55240. 

By order dated Aug. 31, 2011, the Securities and Ex-

change Commission adjusted the fee rates applicable 

under subsec. (b) of this section to $114.60 per $1,000,000, 

effective Oct. 1, 2011, see 76 F.R. 55139.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77g. Information required in registration state-
ment 

(a) Information required in registration state-
ment 

(1) In general 

The registration statement, when relating to 
a security other than a security issued by a 
foreign government, or political subdivision 
thereof, shall contain the information, and be 
accompanied by the documents, specified in 
Schedule A of section 77aa of this title, and 
when relating to a security issued by a foreign 
government, or political subdivision thereof, 
shall contain the information, and be accom-
panied by the documents, specified in Sched-
ule B of section 77aa of this title; except that 
the Commission may by rules or regulations 
provide that any such information or docu-
ment need not be included in respect of any 
class of issuers or securities if it finds that the 
requirement of such information or document 
is inapplicable to such class and that disclo-
sure fully adequate for the protection of inves-
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1 See References in Text note below. 

tors is otherwise required to be included with-
in the registration statement. If any account-
ant, engineer, or appraiser, or any person 
whose profession gives authority to a state-
ment made by him, is named as having pre-
pared or certified any part of the registration 
statement, or is named as having prepared or 
certified a report or valuation for use in con-
nection with the registration statement, the 
written consent of such person shall be filed 
with the registration statement. If any such 
person is named as having prepared or cer-
tified a report or valuation (other than a pub-
lic official document or statement) which is 
used in connection with the registration state-
ment, but is not named as having prepared or 
certified such report or valuation for use in 
connection with the registration statement, 
the written consent of such person shall be 
filed with the registration statement unless 
the Commission dispenses with such filing as 
impracticable or as involving undue hardship 
on the person filing the registration state-
ment. Any such registration statement shall 
contain such other information, and be accom-
panied by such other documents, as the Com-
mission may by rules or regulations require as 
being necessary or appropriate in the public 
interest or for the protection of investors. 

(2) Treatment of emerging growth companies 

An emerging growth company—
(A) need not present more than 2 years of 

audited financial statements in order for the 
registration statement of such emerging 
growth company with respect to an initial 
public offering of its common equity securi-
ties to be effective, and in any other reg-
istration statement to be filed with the 
Commission, an emerging growth company 
need not present selected financial data in 
accordance with section 229.301 of title 17, 
Code of Federal Regulations, for any period 
prior to the earliest audited period presented 
in connection with its initial public offering; 
and 

(B) may not be required to comply with 
any new or revised financial accounting 
standard until such date that a company 
that is not an issuer (as defined under sec-
tion 7201 of this title) is required to comply 
with such new or revised accounting stand-
ard, if such standard applies to companies 
that are not issuers. 

(b) Registration statement for blank check com-
panies 

(1) The Commission shall prescribe special 
rules with respect to registration statements 
filed by any issuer that is a blank check com-
pany. Such rules may, as the Commission deter-
mines necessary or appropriate in the public in-
terest or for the protection of investors—

(A) require such issuers to provide timely 
disclosure, prior to or after such statement be-
comes effective under section 77h of this title, 
of (i) information regarding the company to be 
acquired and the specific application of the 
proceeds of the offering, or (ii) additional in-
formation necessary to prevent such state-
ment from being misleading; 

(B) place limitations on the use of such pro-
ceeds and the distribution of securities by 

such issuer until the disclosures required 
under subparagraph (A) have been made; and 

(C) provide a right of rescission to share-
holders of such securities.

(2) The Commission may, as it determines con-
sistent with the public interest and the protec-
tion of investors, by rule or order exempt any 
issuer or class of issuers from the rules pre-
scribed under paragraph (1). 

(3) For purposes of paragraph (1) of this sub-
section, the term ‘‘blank check company’’ 
means any development stage company that is 
issuing a penny stock (within the meaning of 
section 78c(a)(51) of this title) and that—

(A) has no specific business plan or purpose; 
or 

(B) has indicated that its business plan is to 
merge with an unidentified company or com-
panies. 

(c) Disclosure requirements 

(1) In general 

The Commission shall adopt regulations 
under this subsection requiring each issuer of 
an asset-backed security to disclose, for each 
tranche or class of security, information re-
garding the assets backing that security. 

(2) Content of regulations 

In adopting regulations under this sub-
section, the Commission shall—

(A) set standards for the format of the 
data provided by issuers of an asset-backed 
security, which shall, to the extent feasible, 
facilitate comparison of such data across se-
curities in similar types of asset classes; and 

(B) require issuers of asset-backed securi-
ties, at a minimum, to disclose asset-level or 
loan-level data, if such data are necessary 
for investors to independently perform due 
diligence, including—

(i) data having unique identifiers relat-
ing to loan brokers or originators; 

(ii) the nature and extent of the com-
pensation of the broker or originator of 
the assets backing the security; and 

(iii) the amount of risk retention by the 
originator and the securitizer of such as-
sets. 

(d) Registration statement for asset-backed secu-
rities 

Not later than 180 days after July 21, 2010, the 
Commission shall issue rules relating to the reg-
istration statement required to be filed by any 
issuer of an asset-backed security (as that term 
is defined in section 78c(a)(77) 1 of this title) that 
require any issuer of an asset-backed security—

(1) to perform a review of the assets under-
lying the asset-backed security; and 

(2) to disclose the nature of the review under 
paragraph (1). 

(May 27, 1933, ch. 38, title I, § 7, 48 Stat. 78; Pub. 
L. 101–429, title V, § 508, Oct. 15, 1990, 104 Stat. 
956; Pub. L. 111–203, title IX, §§ 942(b), 945, July 
21, 2010, 124 Stat. 1897, 1898; Pub. L. 112–106, title 
I, § 102(b)(1), Apr. 5, 2012, 126 Stat. 309.)
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Editorial Notes 

REFERENCES IN TEXT 

Section 78c(a)(77) of this title, referred to in subsec. 

(d), was redesignated section 78c(a)(79) of this title by 

Pub. L. 112–106, title I, § 101(b)(1), Apr. 5, 2012, 126 Stat. 

307. 

AMENDMENTS 

2012—Subsec. (a). Pub. L. 112–106 inserted subsec. 

heading, designated existing provisions as par. (1), in-

serted par. heading, and added par. (2). 

2010—Subsec. (c). Pub. L. 111–203, § 942(b), added sub-

sec. (c). 

Subsec. (d). Pub. L. 111–203, § 945, added subsec. (d). 

1990—Pub. L. 101–429 designated existing provision as 

subsec. (a) and added subsec. (b).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Pub. L. 101–429, § 1(c), Oct. 15, 1990, 104 Stat. 931, pro-

vided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraphs 

(2) and (3), the amendments made by this Act [enacting 

sections 77h–1, 78q–2, 78u–2, and 78u–3 of this title, 

amending this section and sections 77t, 78c, 78o, 78o–3, 

78o–4, 78q–1, 78u, 78u–1, 78w, 78cc, 80a–9, 80a–41, 80b–3, 

80b–9, and 80b–14 of this title, and enacting provisions 

set out as notes under sections 78a, 78o, and 78s of this 

title] shall be effective upon enactment [Oct. 15, 1990]. 

‘‘(2) CIVIL PENALTIES.—

‘‘(A) IN GENERAL.—No civil penalty may be imposed 

pursuant to the amendments made by this Act on the 

basis of conduct occurring before the date of enact-

ment of this Act [Oct. 15, 1990]. 

‘‘(B) ACCOUNTING AND DISGORGEMENT.—Subpara-

graph (A) shall not operate to preclude the Securities 

and Exchange Commission from ordering an account-

ing or disgorgement pursuant to the amendments 

made by this Act. 

‘‘(3) SPECIAL RULES FOR TITLE V.—

‘‘(A) SECTIONS 503 AND 504.—Except as provided in 

subparagraph (C), sections 503 [amending section 78c 

of this title] and 504 [amending section 78o of this 

title and enacting provisions set out as a note under 

section 78o of this title] shall be effective 12 months 

after the date of enactment of this Act [Oct. 15, 1990] 

or upon the issuance of final regulations initially im-

plementing such section [Such regulations were 

issued effective Apr. 28, 1992. See 57 F.R. 18004, 18037.], 

whichever is earlier. 

‘‘(B) SECTIONS 505 AND 508.—Except as provided in 

subparagraph (C), sections 505 [amending section 78o 

of this title] and 508 [amending this section] shall be 

effective 18 months after the date of enactment of 

this Act or upon the issuance of final regulations ini-

tially implementing such sections [Such regulations 

were issued effective Apr. 28, 1992. See 57 F.R. 18004, 

18037.], whichever is earlier. 

‘‘(C) COMMENCEMENT OF RULEMAKING.—Not later 

than 180 days after the date of enactment of this Act, 

the Commission shall commence rulemaking pro-

ceedings to implement sections 503, 505, and 508.’’

IMPROVEMENT OF REGULATION S–K 

Pub. L. 114–94, div. G, title LXXII, § 72002, Dec. 4, 2015, 

129 Stat. 1784, provided that: ‘‘Not later than the end of 

the 180-day period beginning on the date of the enact-

ment of this Act [Dec. 4, 2015], the Securities and Ex-

change Commission shall take all such actions to re-

vise regulation S–K (17 CFR 229.10 et seq.)—

‘‘(1) to further scale or eliminate requirements of 

regulation S–K, in order to reduce the burden on 

emerging growth companies, accelerated filers, 

smaller reporting companies, and other smaller 

issuers, while still providing all material information 

to investors; 

‘‘(2) to eliminate provisions of regulation S–K, re-

quired for all issuers, that are duplicative, overlap-

ping, outdated, or unnecessary; and 

‘‘(3) for which the Commission determines that no 

further study under section 72203 [probably means 

section 72003 of Pub. L. 114–94, set out as a note under 

section 77s of this title] is necessary to determine the 

efficacy of such revisions to regulation S–K.’’

FORWARD INCORPORATION BY REFERENCE FOR FORM S–1

Pub. L. 114–94, div. G, title LXXXIV, § 84001, Dec. 4, 

2015, 129 Stat. 1797, provided that: ‘‘Not later than 45 

days after the date of the enactment of this Act [Dec. 

4, 2015], the Securities and Exchange Commission shall 

revise Form S–1 so as to permit a smaller reporting 

company (as defined in section 230.405 of title 17, Code 

of Federal Regulations) to incorporate by reference in 

a registration statement filed on such form any docu-

ments that such company files with the Commission 

after the effective date of such registration state-

ment.’’

OTHER DISCLOSURES 

Pub. L. 112–106, title I, § 102(c), Apr. 5, 2012, 126 Stat. 

310, provided that: ‘‘An emerging growth company may 

comply with section 229.303(a) of title 17, Code of Fed-

eral Regulations, or any successor thereto, by pro-

viding information required by such section with re-

spect to the financial statements of the emerging 

growth company for each period presented pursuant to 

section 7(a) of the Securities Act of 1933 (15 U.S.C. 

77g(a)). An emerging growth company may comply with 

section 229.402 of title 17, Code of Federal Regulations, 

or any successor thereto, by disclosing the same infor-

mation as any issuer with a market value of out-

standing voting and nonvoting common equity held by 

non-affiliates of less than $75,000,000.’’

SIMPLIFIED DISCLOSURE REQUIREMENTS 

Pub. L. 112–106, title I, § 102(d), as added by Pub. L. 

114–94, div. G, title LXXI, § 71003, Dec. 4, 2015, 129 Stat. 

1783, provided that: ‘‘With respect to an emerging 

growth company (as such term is defined under section 

2 of the Securities Act of 1933 [15 U.S.C. 77b]): 

‘‘(1) REQUIREMENT TO INCLUDE NOTICE ON FORMS S–1 

AND F–1.—Not later than 30 days after the date of en-

actment of this subsection [Dec. 4, 2015], the Securi-

ties and Exchange Commission shall revise its gen-

eral instructions on Forms S–1 and F–1 to indicate 

that a registration statement filed (or submitted for 

confidential review) by an issuer prior to an initial 

public offering may omit financial information for 

historical periods otherwise required by regulation 

S–X (17 CFR 210.1–01 et seq.) as of the time of filing 

(or confidential submission) of such registration 

statement, provided that—

‘‘(A) the omitted financial information relates to 

a historical period that the issuer reasonably be-

lieves will not be required to be included in the 

Form S–1 or F–1 at the time of the contemplated of-

fering; and 

‘‘(B) prior to the issuer distributing a preliminary 

prospectus to investors, such registration state-

ment is amended to include all financial informa-

tion required by such regulation S–X at the date of 

such amendment. 

‘‘(2) RELIANCE BY ISSUERS.—Effective 30 days after 

the date of enactment of this subsection, an issuer 

filing a registration statement (or submitting the 

statement for confidential review) on Form S–1 or 

Form F–1 may omit financial information for histor-

ical periods otherwise required by regulation S–X (17 

CFR 210.1–01 et seq.) as of the time of filing (or con-
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fidential submission) of such registration statement, 

provided that—

‘‘(A) the omitted financial information relates to 

a historical period that the issuer reasonably be-

lieves will not be required to be included in the 

Form S–1 or Form F–1 at the time of the con-

templated offering; and 

‘‘(B) prior to the issuer distributing a preliminary 

prospectus to investors, such registration state-

ment is amended to include all financial informa-

tion required by such regulation S–X at the date of 

such amendment.’’

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77h. Taking effect of registration statements 
and amendments thereto 

(a) Effective date of registration statement 

Except as hereinafter provided, the effective 
date of a registration statement shall be the 
twentieth day after the filing thereof or such 
earlier date as the Commission may determine, 
having due regard to the adequacy of the infor-
mation respecting the issuer theretofore avail-
able to the public, to the facility with which the 
nature of the securities to be registered, their 
relationship to the capital structure of the 
issuer and the rights of holders thereof can be 
understood, and to the public interest and the 
protection of investors. If any amendment to 
any such statement is filed prior to the effective 
date of such statement, the registration state-
ment shall be deemed to have been filed when 
such amendment was filed; except that an 
amendment filed with the consent of the Com-
mission, prior to the effective date of the reg-
istration statement, or filed pursuant to an 
order of the Commission, shall be treated as a 
part of the registration statement. 

(b) Incomplete or inaccurate registration state-
ment 

If it appears to the Commission that a reg-
istration statement is on its face incomplete or 
inaccurate in any material respect, the Commis-
sion may, after notice by personal service or the 
sending of confirmed telegraphic notice not 
later than ten days after the filing of the reg-
istration statement, and opportunity for hearing 
(at a time fixed by the Commission) within ten 
days after such notice by personal service or the 
sending of such telegraphic notice, issue an 
order prior to the effective date of registration 
refusing to permit such statement to become ef-
fective until it has been amended in accordance 
with such order. When such statement has been 
amended in accordance with such order the 
Commission shall so declare and the registra-
tion shall become effective at the time provided 
in subsection (a) or upon the date of such dec-
laration, whichever date is the later. 

(c) Effective date of amendment to registration 
statement 

An amendment filed after the effective date of 
the registration statement, if such amendment, 

upon its face, appears to the Commission not to 
be incomplete or inaccurate in any material re-
spect, shall become effective on such date as the 
Commission may determine, having due regard 
to the public interest and the protection of in-
vestors. 

(d) Untrue statements or omissions in registra-
tion statement 

If it appears to the Commission at any time 
that the registration statement includes any un-
true statement of a material fact or omits to 
state any material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, the Commission may, 
after notice by personal service or the sending of 
confirmed telegraphic notice, and after oppor-
tunity for hearing (at a time fixed by the Com-
mission) within fifteen days after such notice by 
personal service or the sending of such tele-
graphic notice, issue a stop order suspending the 
effectiveness of the registration statement. 
When such statement has been amended in ac-
cordance with such stop order, the Commission 
shall so declare and thereupon the stop order 
shall cease to be effective. 

(e) Examination for issuance of stop order 

The Commission is empowered to make an ex-
amination in any case in order to determine 
whether a stop order should issue under sub-
section (d). In making such examination the 
Commission or any officer or officers designated 
by it shall have access to and may demand the 
production of any books and papers of, and may 
administer oaths and affirmations to and exam-
ine, the issuer, underwriter, or any other person, 
in respect of any matter relevant to the exam-
ination, and may, in its discretion, require the 
production of a balance sheet exhibiting the as-
sets and liabilities of the issuer, or its income 
statement, or both, to be certified to by a public 
or certified accountant approved by the Com-
mission. If the issuer or underwriter shall fail to 
cooperate, or shall obstruct or refuse to permit 
the making of an examination, such conduct 
shall be proper ground for the issuance of a stop 
order. 

(f) Notice requirements 

Any notice required under this section shall be 
sent to or served on the issuer, or, in case of a 
foreign government or political subdivision 
thereof, to or on the underwriter, or, in the case 
of a foreign or Territorial person, to or on its 
duly authorized representative in the United 
States named in the registration statement, 
properly directed in each case of telegraphic no-
tice to the address given in such statement. 

(May 27, 1933, ch. 38, title I, § 8, 48 Stat. 79; Aug. 
22, 1940, ch. 686, title III, § 301, 54 Stat. 857.)

Editorial Notes 

AMENDMENTS 

1940—Subsec. (a). Act Aug. 22, 1940, amended subsec. 

(a) generally.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 
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such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77h–1. Cease-and-desist proceedings 

(a) Authority of Commission 

If the Commission finds, after notice and op-
portunity for hearing, that any person is vio-
lating, has violated, or is about to violate any 
provision of this subchapter, or any rule or regu-
lation thereunder, the Commission may publish 
its findings and enter an order requiring such 
person, and any other person that is, was, or 
would be a cause of the violation, due to an act 
or omission the person knew or should have 
known would contribute to such violation, to 
cease and desist from committing or causing 
such violation and any future violation of the 
same provision, rule, or regulation. Such order 
may, in addition to requiring a person to cease 
and desist from committing or causing a viola-
tion, require such person to comply, or to take 
steps to effect compliance, with such provision, 
rule, or regulation, upon such terms and condi-
tions and within such time as the Commission 
may specify in such order. Any such order may, 
as the Commission deems appropriate, require 
future compliance or steps to effect future com-
pliance, either permanently or for such period of 
time as the Commission may specify, with such 
provision, rule, or regulation with respect to 
any security, any issuer, or any other person. 

(b) Hearing 

The notice instituting proceedings pursuant to 
subsection (a) shall fix a hearing date not earlier 
than 30 days nor later than 60 days after service 
of the notice unless an earlier or a later date is 
set by the Commission with the consent of any 
respondent so served. 

(c) Temporary order 

(1) In general 

Whenever the Commission determines that 
the alleged violation or threatened violation 
specified in the notice instituting proceedings 
pursuant to subsection (a), or the continuation 
thereof, is likely to result in significant dis-
sipation or conversion of assets, significant 
harm to investors, or substantial harm to the 
public interest, including, but not limited to, 
losses to the Securities Investor Protection 
Corporation, prior to the completion of the 
proceedings, the Commission may enter a tem-
porary order requiring the respondent to cease 
and desist from the violation or threatened 
violation and to take such action to prevent 
the violation or threatened violation and to 
prevent dissipation or conversion of assets, 
significant harm to investors, or substantial 
harm to the public interest as the Commission 
deems appropriate pending completion of such 
proceeding. Such an order shall be entered 
only after notice and opportunity for a hear-
ing, unless the Commission determines that 
notice and hearing prior to entry would be im-
practicable or contrary to the public interest. 
A temporary order shall become effective upon 
service upon the respondent and, unless set 
aside, limited, or suspended by the Commis-
sion or a court of competent jurisdiction, shall 

remain effective and enforceable pending the 
completion of the proceedings. 

(2) Applicability 

This subsection shall apply only to a re-
spondent that acts, or, at the time of the al-
leged misconduct acted, as a broker, dealer, 
investment adviser, investment company, mu-
nicipal securities dealer, government securi-
ties broker, government securities dealer, or 
transfer agent, or is, or was at the time of the 
alleged misconduct, an associated person of, or 
a person seeking to become associated with, 
any of the foregoing. 

(d) Review of temporary orders 

(1) Commission review 

At any time after the respondent has been 
served with a temporary cease-and-desist 
order pursuant to subsection (c), the respond-
ent may apply to the Commission to have the 
order set aside, limited, or suspended. If the 
respondent has been served with a temporary 
cease-and-desist order entered without a prior 
Commission hearing, the respondent may, 
within 10 days after the date on which the 
order was served, request a hearing on such 
application and the Commission shall hold a 
hearing and render a decision on such applica-
tion at the earliest possible time. 

(2) Judicial review 

Within—
(A) 10 days after the date the respondent 

was served with a temporary cease-and-de-
sist order entered with a prior Commission 
hearing, or 

(B) 10 days after the Commission renders a 
decision on an application and hearing under 
paragraph (1), with respect to any temporary 
cease-and-desist order entered without a 
prior Commission hearing,

the respondent may apply to the United States 
district court for the district in which the re-
spondent resides or has its principal place of 
business, or for the District of Columbia, for 
an order setting aside, limiting, or suspending 
the effectiveness or enforcement of the order, 
and the court shall have jurisdiction to enter 
such an order. A respondent served with a 
temporary cease-and-desist order entered 
without a prior Commission hearing may not 
apply to the court except after hearing and de-
cision by the Commission on the respondent’s 
application under paragraph (1) of this sub-
section. 

(3) No automatic stay of temporary order 

The commencement of proceedings under 
paragraph (2) of this subsection shall not, un-
less specifically ordered by the court, operate 
as a stay of the Commission’s order. 

(4) Exclusive review 

Section 77i(a) of this title shall not apply to 
a temporary order entered pursuant to this 
section. 

(e) Authority to enter order requiring account-
ing and disgorgement 

In any cease-and-desist proceeding under sub-
section (a), the Commission may enter an order 
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requiring accounting and disgorgement, includ-
ing reasonable interest. The Commission is au-
thorized to adopt rules, regulations, and orders 
concerning payments to investors, rates of in-
terest, periods of accrual, and such other mat-
ters as it deems appropriate to implement this 
subsection. 

(f) Authority of the Commission to prohibit per-
sons from serving as officers or directors 

In any cease-and-desist proceeding under sub-
section (a), the Commission may issue an order 
to prohibit, conditionally or unconditionally, 
and permanently or for such period of time as it 
shall determine, any person who has violated 
section 77q(a)(1) of this title or the rules or regu-
lations thereunder, from acting as an officer or 
director of any issuer that has a class of securi-
ties registered pursuant to section 78l of this 
title, or that is required to file reports pursuant 
to section 78o(d) of this title, if the conduct of 
that person demonstrates unfitness to serve as 
an officer or director of any such issuer. 

(g) Authority to impose money penalties 

(1) Grounds 

In any cease-and-desist proceeding under 
subsection (a), the Commission may impose a 
civil penalty on a person if the Commission 
finds, on the record, after notice and oppor-
tunity for hearing, that—

(A) such person—
(i) is violating or has violated any provi-

sion of this subchapter, or any rule or reg-
ulation issued under this subchapter; or 

(ii) is or was a cause of the violation of 
any provision of this subchapter, or any 
rule or regulation thereunder; and

(B) such penalty is in the public interest. 

(2) Maximum amount of penalty 

(A) First tier 

The maximum amount of a penalty for 
each act or omission described in paragraph 
(1) shall be $7,500 for a natural person or 
$75,000 for any other person. 

(B) Second tier 

Notwithstanding subparagraph (A), the 
maximum amount of penalty for each such 
act or omission shall be $75,000 for a natural 
person or $375,000 for any other person, if the 
act or omission described in paragraph (1) 
involved fraud, deceit, manipulation, or de-
liberate or reckless disregard of a regulatory 
requirement. 

(C) Third tier 

Notwithstanding subparagraphs (A) and 
(B), the maximum amount of penalty for 
each such act or omission shall be $150,000 
for a natural person or $725,000 for any other 
person, if—

(i) the act or omission described in para-
graph (1) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of 
a regulatory requirement; and 

(ii) such act or omission directly or indi-
rectly resulted in—

(I) substantial losses or created a sig-
nificant risk of substantial losses to 
other persons; or 

(II) substantial pecuniary gain to the 
person who committed the act or omis-
sion. 

(3) Evidence concerning ability to pay 

In any proceeding in which the Commission 
may impose a penalty under this section, a re-
spondent may present evidence of the ability 
of the respondent to pay such penalty. The 
Commission may, in its discretion, consider 
such evidence in determining whether such 
penalty is in the public interest. Such evi-
dence may relate to the extent of the ability 
of the respondent to continue in business and 
the collectability of a penalty, taking into ac-
count any other claims of the United States or 
third parties upon the assets of the respondent 
and the amount of the assets of the respond-
ent. 

(May 27, 1933, ch. 38, title I, § 8A, as added Pub. 
L. 101–429, title I, § 102, Oct. 15, 1990, 104 Stat. 933; 
amended Pub. L. 107–204, title XI, § 1105(b), July 
30, 2002, 116 Stat. 809; Pub. L. 111–203, title IX, 
§ 929P(a)(1), July 21, 2010, 124 Stat. 1862.)

Editorial Notes 

AMENDMENTS 

2010—Subsec. (g). Pub. L. 111–203 added subsec. (g). 

2002—Subsec. (f). Pub. L. 107–204 added subsec. (f).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

EFFECTIVE DATE 

Section effective Oct. 15, 1990, with provisions relat-

ing to civil penalties and accounting and disgorgement, 

see section 1(c)(1) and (2) of Pub. L. 101–429, set out in 

an Effective Date of 1990 Amendment note under sec-

tion 77g of this title. 

§ 77i. Court review of orders 

(a) Any person aggrieved by an order of the 
Commission may obtain a review of such order 
in the court of appeals of the United States, 
within any circuit wherein such person resides 
or has his principal place of business, or in the 
United States Court of Appeals for the District 
of Columbia, by filing in such Court, within 
sixty days after the entry of such order, a writ-
ten petition praying that the order of the Com-
mission be modified or be set aside in whole or 
in part. A copy of such petition shall be forth-
with transmitted by the clerk of the court to 
the Commission, and thereupon the Commission 
shall file in the court the record upon which the 
order complained of was entered, as provided in 
section 2112 of title 28. No objection to the order 
of the Commission shall be considered by the 
court unless such objection shall have been 
urged before the Commission. The finding of the 
Commission as to the facts, if supported by evi-
dence, shall be conclusive. If either party shall 
apply to the court for leave to adduce additional 
evidence, and shall show to the satisfaction of 
the court that such additional evidence is mate-
rial and that there were reasonable grounds for 
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failure to adduce such evidence in the hearing 
before the Commission, the court may order 
such additional evidence to be taken before the 
Commission and to be adduced upon the hearing 
in such manner and upon such terms and condi-
tions as to the court may seem proper. The 
Commission may modify its findings as to the 
facts, by reason of the additional evidence so 
taken, and it shall file such modified or new 
findings, which, if supported by evidence, shall 
be conclusive, and its recommendation, if any, 
for the modification or setting aside of the origi-
nal order. The jurisdiction of the court shall be 
exclusive and its judgment and decree, affirm-
ing, modifying, or setting aside, in whole or in 
part, any order of the Commission, shall be 
final, subject to review by the Supreme Court of 
the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28. 

(b) The commencement of proceedings under 
subsection (a) shall not, unless specifically or-
dered by the court, operate as a stay of the Com-
mission’s order. 

(May 27, 1933, ch. 38, title I, § 9, 48 Stat. 80; Pub. 
L. 85–791, § 9, Aug. 28, 1958, 72 Stat. 945; Pub. L. 
100–181, title II, § 206, Dec. 4, 1987, 101 Stat. 1252.)

Editorial Notes 

AMENDMENTS 

1987—Subsec. (a). Pub. L. 100–181 substituted ‘‘court of 

appeals’’ for ‘‘Circuit Court of Appeals’’, ‘‘United 

States Court of Appeals for the District of Columbia, 

by filing in such Court’’ for ‘‘Court of Appeals of the 

District of Columbia, by filing in such court’’, and ‘‘sec-

tion 1254 of title 28’’ for ‘‘sections 239 and 240 of the Ju-

dicial Code, as amended (U.S.C., title 28, secs. 346 and 

347)’’. 

1958—Subsec. (a). Pub. L. 85–791, in second sentence, 

substituted ‘‘transmitted by the clerk of the court to’’ 

for ‘‘served upon’’, struck out ‘‘certify and’’ before ‘‘file 

in the court’’, struck out ‘‘a transcript of’’ after ‘‘file 

in the court’’, and inserted ‘‘as provided in section 2112 

of title 28’’.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77j. Information required in prospectus 

(a) Information in registration statement; docu-
ments not required 

Except to the extent otherwise permitted or 
required pursuant to this subsection or sub-
sections (c), (d), or (e)—

(1) a prospectus relating to a security other 
than a security issued by a foreign govern-
ment or political subdivision thereof, shall 
contain the information contained in the reg-
istration statement, but it need not include 
the documents referred to in paragraphs (28) 
to (32), inclusive, of schedule A of section 77aa 
of this title; 

(2) a prospectus relating to a security issued 
by a foreign government or political subdivi-
sion thereof shall contain the information 
contained in the registration statement, but it 

need not include the documents referred to in 
paragraphs (13) and (14) of schedule B of sec-
tion 77aa of this title; 

(3) notwithstanding the provisions of para-
graphs (1) and (2) of this subsection when a 
prospectus is used more than nine months 
after the effective date of the registration 
statement, the information contained therein 
shall be as of a date not more than sixteen 
months prior to such use, so far as such infor-
mation is known to the user of such pro-
spectus or can be furnished by such user with-
out unreasonable effort or expense; 

(4) there may be omitted from any pro-
spectus any of the information required under 
this subsection which the Commission may by 
rules or regulations designate as not being 
necessary or appropriate in the public interest 
or for the protection of investors. 

(b) Summarizations and omissions allowed by 
rules and regulations 

In addition to the prospectus permitted or re-
quired in subsection (a), the Commission shall 
by rules or regulations deemed necessary or ap-
propriate in the public interest or for the pro-
tection of investors permit the use of a pro-
spectus for the purposes of subsection (b)(1) of 
section 77e of this title which omits in part or 
summarizes information in the prospectus speci-
fied in subsection (a). A prospectus permitted 
under this subsection shall, except to the extent 
the Commission by rules or regulations deemed 
necessary or appropriate in the public interest 
or for the protection of investors otherwise pro-
vides, be filed as part of the registration state-
ment but shall not be deemed a part of such reg-
istration statement for the purposes of section 
77k of this title. The Commission may at any 
time issue an order preventing or suspending the 
use of a prospectus permitted under this sub-
section, if it has reason to believe that such pro-
spectus has not been filed (if required to be filed 
as part of the registration statement) or in-
cludes any untrue statement of a material fact 
or omits to state any material fact required to 
be stated therein or necessary to make the 
statements therein, in the light of the cir-
cumstances under which such prospectus is or is 
to be used, not misleading. Upon issuance of an 
order under this subsection, the Commission 
shall give notice of the issuance of such order 
and opportunity for hearing by personal service 
or the sending of confirmed telegraphic notice. 
The Commission shall vacate or modify the 
order at any time for good cause or if such pro-
spectus has been filed or amended in accordance 
with such order. 

(c) Additional information required by rules and 
regulations 

Any prospectus shall contain such other infor-
mation as the Commission may by rules or regu-
lations require as being necessary or appropriate 
in the public interest or for the protection of in-
vestors. 

(d) Classification of prospectuses 

In the exercise of its powers under subsections 
(a), (b), or (c), the Commission shall have au-
thority to classify prospectuses according to the 
nature and circumstances of their use or the na-
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ture of the security, issue, issuer, or otherwise, 
and, by rules and regulations and subject to 
such terms and conditions as it shall specify 
therein, to prescribe as to each class the form 
and contents which it may find appropriate and 
consistent with the public interest and the pro-
tection of investors. 

(e) Information in conspicuous part of pro-
spectus 

The statements or information required to be 
included in a prospectus by or under authority 
of subsections (a), (b), (c), or (d), when written, 
shall be placed in a conspicuous part of the pro-
spectus and, except as otherwise permitted by 
rules or regulations, in type as large as that 
used generally in the body of the prospectus. 

(f) Prospectus consisting of radio or television 
broadcast 

In any case where a prospectus consists of a 
radio or television broadcast, copies thereof 
shall be filed with the Commission under such 
rules and regulations as it shall prescribe. The 
Commission may by rules and regulations re-
quire the filing with it of forms and 
prospectuses used in connection with the offer 
or sale of securities registered under this sub-
chapter. 

(May 27, 1933, ch. 38, title I, § 10, 48 Stat. 81; June 
6, 1934, ch. 404, title II, § 205, 48 Stat. 906; Aug. 10, 
1954, ch. 667, title I, § 8, 68 Stat. 685.)

Editorial Notes 

AMENDMENTS 

1954—Act Aug. 10, 1954, complemented changes in sec-

tion 77e of this title by act Aug. 10, 1954, permitted of-

fering activities in the waiting period and in so doing 

rearranged the sequence of the subsections, added new 

text contained in subsec. (b), and renumbered subsecs. 

(c) and (d) as (e) and (f), respectively. 

1934—Subsec. (b)(1). Act June 6, 1934, amended par. 

(1).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77k. Civil liabilities on account of false registra-
tion statement 

(a) Persons possessing cause of action; persons 
liable 

In case any part of the registration statement, 
when such part became effective, contained an 
untrue statement of a material fact or omitted 
to state a material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, any person acquiring 
such security (unless it is proved that at the 

time of such acquisition he knew of such un-
truth or omission) may, either at law or in eq-
uity, in any court of competent jurisdiction, 
sue—

(1) every person who signed the registration 
statement; 

(2) every person who was a director of (or 
person performing similar functions) or part-
ner in the issuer at the time of the filing of 
the part of the registration statement with re-
spect to which his liability is asserted; 

(3) every person who, with his consent, is 
named in the registration statement as being 
or about to become a director, person per-
forming similar functions, or partner; 

(4) every accountant, engineer, or appraiser, 
or any person whose profession gives authority 
to a statement made by him, who has with his 
consent been named as having prepared or cer-
tified any part of the registration statement, 
or as having prepared or certified any report 
or valuation which is used in connection with 
the registration statement, with respect to the 
statement in such registration statement, re-
port, or valuation, which purports to have 
been prepared or certified by him; 

(5) every underwriter with respect to such 
security.

If such person acquired the security after the 
issuer has made generally available to its secu-
rity holders an earning statement covering a pe-
riod of at least twelve months beginning after 
the effective date of the registration statement, 
then the right of recovery under this subsection 
shall be conditioned on proof that such person 
acquired the security relying upon such untrue 
statement in the registration statement or rely-
ing upon the registration statement and not 
knowing of such omission, but such reliance 
may be established without proof of the reading 
of the registration statement by such person. 

(b) Persons exempt from liability upon proof of 
issues 

Notwithstanding the provisions of subsection 
(a) no person, other than the issuer, shall be lia-
ble as provided therein who shall sustain the 
burden of proof—

(1) that before the effective date of the part 
of the registration statement with respect to 
which his liability is asserted (A) he had re-
signed from or had taken such steps as are per-
mitted by law to resign from, or ceased or re-
fused to act in, every office, capacity, or rela-
tionship in which he was described in the reg-
istration statement as acting or agreeing to 
act, and (B) he had advised the Commission 
and the issuer in writing that he had taken 
such action and that he would not be respon-
sible for such part of the registration state-
ment; or 

(2) that if such part of the registration state-
ment became effective without his knowledge, 
upon becoming aware of such fact he forthwith 
acted and advised the Commission, in accord-
ance with paragraph (1) of this subsection, 
and, in addition, gave reasonable public notice 
that such part of the registration statement 
had become effective without his knowledge; 
or 

(3) that (A) as regards any part of the reg-
istration statement not purporting to be made 
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on the authority of an expert, and not pur-
porting to be a copy of or extract from a re-
port or valuation of an expert, and not pur-
porting to be made on the authority of a pub-
lic official document or statement, he had, 
after reasonable investigation, reasonable 
ground to believe and did believe, at the time 
such part of the registration statement be-
came effective, that the statements therein 
were true and that there was no omission to 
state a material fact required to be stated 
therein or necessary to make the statements 
therein not misleading; and (B) as regards any 
part of the registration statement purporting 
to be made upon his authority as an expert or 
purporting to be a copy of or extract from a 
report or valuation of himself as an expert, (i) 
he had, after reasonable investigation, reason-
able ground to believe and did believe, at the 
time such part of the registration statement 
became effective, that the statements therein 
were true and that there was no omission to 
state a material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, or (ii) such part of the 
registration statement did not fairly represent 
his statement as an expert or was not a fair 
copy of or extract from his report or valuation 
as an expert; and (C) as regards any part of the 
registration statement purporting to be made 
on the authority of an expert (other than him-
self) or purporting to be a copy of or extract 
from a report or valuation of an expert (other 
than himself), he had no reasonable ground to 
believe and did not believe, at the time such 
part of the registration statement became ef-
fective, that the statements therein were un-
true or that there was an omission to state a 
material fact required to be stated therein or 
necessary to make the statements therein not 
misleading, or that such part of the registra-
tion statement did not fairly represent the 
statement of the expert or was not a fair copy 
of or extract from the report or valuation of 
the expert; and (D) as regards any part of the 
registration statement purporting to be a 
statement made by an official person or pur-
porting to be a copy of or extract from a pub-
lic official document, he had no reasonable 
ground to believe and did not believe, at the 
time such part of the registration statement 
became effective, that the statements therein 
were untrue, or that there was an omission to 
state a material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, or that such part of 
the registration statement did not fairly rep-
resent the statement made by the official per-
son or was not a fair copy of or extract from 
the public official document. 

(c) Standard of reasonableness 

In determining, for the purpose of paragraph 
(3) of subsection (b) of this section, what con-
stitutes reasonable investigation and reasonable 
ground for belief, the standard of reasonableness 
shall be that required of a prudent man in the 
management of his own property. 

(d) Effective date of registration statement with 
regard to underwriters 

If any person becomes an underwriter with re-
spect to the security after the part of the reg-

istration statement with respect to which his li-
ability is asserted has become effective, then for 
the purposes of paragraph (3) of subsection (b) of 
this section such part of the registration state-
ment shall be considered as having become ef-
fective with respect to such person as of the 
time when he became an underwriter. 

(e) Measure of damages; undertaking for pay-
ment of costs 

The suit authorized under subsection (a) may 
be to recover such damages as shall represent 
the difference between the amount paid for the 
security (not exceeding the price at which the 
security was offered to the public) and (1) the 
value thereof as of the time such suit was 
brought, or (2) the price at which such security 
shall have been disposed of in the market before 
suit, or (3) the price at which such security shall 
have been disposed of after suit but before judg-
ment if such damages shall be less than the 
damages representing the difference between the 
amount paid for the security (not exceeding the 
price at which the security was offered to the 
public) and the value thereof as of the time such 
suit was brought: Provided, That if the defendant 
proves that any portion or all of such damages 
represents other than the depreciation in value 
of such security resulting from such part of the 
registration statement, with respect to which 
his liability is asserted, not being true or omit-
ting to state a material fact required to be stat-
ed therein or necessary to make the statements 
therein not misleading, such portion of or all 
such damages shall not be recoverable. In no 
event shall any underwriter (unless such under-
writer shall have knowingly received from the 
issuer for acting as an underwriter some benefit, 
directly or indirectly, in which all other under-
writers similarly situated did not share in pro-
portion to their respective interests in the un-
derwriting) be liable in any suit or as a con-
sequence of suits authorized under subsection 
(a) for damages in excess of the total price at 
which the securities underwritten by him and 
distributed to the public were offered to the pub-
lic. In any suit under this or any other section 
of this subchapter the court may, in its discre-
tion, require an undertaking for the payment of 
the costs of such suit, including reasonable at-
torney’s fees, and if judgment shall be rendered 
against a party litigant, upon the motion of the 
other party litigant, such costs may be assessed 
in favor of such party litigant (whether or not 
such undertaking has been required) if the court 
believes the suit or the defense to have been 
without merit, in an amount sufficient to reim-
burse him for the reasonable expenses incurred 
by him, in connection with such suit, such costs 
to be taxed in the manner usually provided for 
taxing of costs in the court in which the suit 
was heard. 

(f) Joint and several liability; liability of outside 
director 

(1) Except as provided in paragraph (2), all or 
any one or more of the persons specified in sub-
section (a) shall be jointly and severally liable, 
and every person who becomes liable to make 
any payment under this section may recover 
contribution as in cases of contract from any 
person who, if sued separately, would have been 
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liable to make the same payment, unless the 
person who has become liable was, and the other 
was not, guilty of fraudulent misrepresentation. 

(2)(A) The liability of an outside director 
under subsection (e) shall be determined in ac-
cordance with section 78u–4(f) of this title. 

(B) For purposes of this paragraph, the term 
‘‘outside director’’ shall have the meaning given 
such term by rule or regulation of the Commis-
sion. 

(g) Offering price to public as maximum amount 
recoverable 

In no case shall the amount recoverable under 
this section exceed the price at which the secu-
rity was offered to the public. 

(May 27, 1933, ch. 38, title I, § 11, 48 Stat. 82; June 
6, 1934, ch. 404, title II, § 206, 48 Stat. 907; Pub. L. 
104–67, title II, § 201(b), Dec. 22, 1995, 109 Stat. 762; 
Pub. L. 105–353, title III, § 301(a)(2), Nov. 3, 1998, 
112 Stat. 3235.)

Editorial Notes 

AMENDMENTS 

1998—Subsec. (f)(2)(A). Pub. L. 105–353 made technical 

amendment to reference in original act which appears 

in text as reference to section 78u–4(f) of this title. 

1995—Subsec. (f). Pub. L. 104–67 designated existing 

provisions as par. (1), substituted ‘‘Except as provided 

in paragraph (2), all’’ for ‘‘All’’, and added par. (2). 

1934—Subsec. (a). Act June 6, 1934, inserted last par. 

Subsecs. (b)(3), (c) to (e). Act June 6, 1934, amended 

subsecs. (b)(3) and (c) to (e).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1995 AMENDMENT 

Pub. L. 104–67, title II, § 202, Dec. 22, 1995, 109 Stat. 762, 

provided that: ‘‘The amendments made by this title 

[amending this section and section 78u–4 of this title] 

shall not affect or apply to any private action arising 

under the securities laws commenced before and pend-

ing on the date of enactment of this Act [Dec. 22, 

1995].’’

CONSTRUCTION OF 1995 AMENDMENT 

Nothing in amendment by Pub. L. 104–67 to be deemed 

to create or ratify any implied right of action, or to 

prevent Commission, by rule or regulation, from re-

stricting or otherwise regulating private actions under 

Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.), 

see section 203 of Pub. L. 104–67, set out as a Construc-

tion note under section 78j–1 of this title.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77l. Civil liabilities arising in connection with 
prospectuses and communications 

(a) In general 

Any person who—
(1) offers or sells a security in violation of 

section 77e of this title, or 
(2) offers or sells a security (whether or not 

exempted by the provisions of section 77c of 
this title, other than paragraphs (2) and (14) of 

subsection (a) of said section), by the use of 
any means or instruments of transportation or 
communication in interstate commerce or of 
the mails, by means of a prospectus or oral 
communication, which includes an untrue 
statement of a material fact or omits to state 
a material fact necessary in order to make the 
statements, in the light of the circumstances 
under which they were made, not misleading 
(the purchaser not knowing of such untruth or 
omission), and who shall not sustain the bur-
den of proof that he did not know, and in the 
exercise of reasonable care could not have 
known, of such untruth or omission,

shall be liable, subject to subsection (b), to the 
person purchasing such security from him, who 
may sue either at law or in equity in any court 
of competent jurisdiction, to recover the consid-
eration paid for such security with interest 
thereon, less the amount of any income received 
thereon, upon the tender of such security, or for 
damages if he no longer owns the security. 

(b) Loss causation 

In an action described in subsection (a)(2), if 
the person who offered or sold such security 
proves that any portion or all of the amount re-
coverable under subsection (a)(2) represents 
other than the depreciation in value of the sub-
ject security resulting from such part of the pro-
spectus or oral communication, with respect to 
which the liability of that person is asserted, 
not being true or omitting to state a material 
fact required to be stated therein or necessary 
to make the statement not misleading, then 
such portion or amount, as the case may be, 
shall not be recoverable. 

(May 27, 1933, ch. 38, title I, § 12, 48 Stat. 84; Aug. 
10, 1954, ch. 667, title I, § 9, 68 Stat. 686; Pub. L. 
104–67, title I, § 105, Dec. 22, 1995, 109 Stat. 757; 
Pub. L. 106–554, § 1(a)(5) [title II, § 208(a)(3)], Dec. 
21, 2000, 114 Stat. 2763, 2763A–435.)

Editorial Notes 

AMENDMENTS 

2000—Subsec. (a)(2). Pub. L. 106–554 substituted ‘‘para-

graphs (2) and (14)’’ for ‘‘paragraph (2)’’. 
1995—Pub. L. 104–67 designated existing provisions as 

subsec. (a), inserted heading, inserted ‘‘, subject to sub-

section (b),’’ after ‘‘shall be liable’’ in concluding provi-

sions, and added subsec. (b). 
1954—Act Aug. 10, 1954, inserted ‘‘offers or’’ before 

‘‘sells’’ in pars. (1) and (2).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1995 AMENDMENT 

Pub. L. 104–67, title I, § 108, Dec. 22, 1995, 109 Stat. 758, 

provided that: ‘‘The amendments made by this title 

[enacting sections 77z–1, 77z–2, 78u–4, and 78u–5 of this 

title and amending this section and sections 77t, 78o, 

78t, and 78u of this title and section 1964 of Title 18, 

Crimes and Criminal Procedure] shall not affect or 

apply to any private action arising under title I of the 

Securities Exchange Act of 1934 [15 U.S.C. 78a et seq.] 

or title I of the Securities Act of 1933 [15 U.S.C. 77a et 

seq.], commenced before and pending on the date of en-

actment of this Act [Dec. 22, 1995].’’

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 
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CONSTRUCTION OF 1995 AMENDMENT 

Nothing in amendment by Pub. L. 104–67 to be deemed 

to create or ratify any implied right of action, or to 

prevent Commission, by rule or regulation, from re-

stricting or otherwise regulating private actions under 

Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.), 

see section 203 of Pub. L. 104–67, set out as a Construc-

tion note under section 78j–1 of this title. 

§ 77m. Limitation of actions 

No action shall be maintained to enforce any 
liability created under section 77k or 77l(a)(2) of 
this title unless brought within one year after 
the discovery of the untrue statement or the 
omission, or after such discovery should have 
been made by the exercise of reasonable dili-
gence, or, if the action is to enforce a liability 
created under section 77l(a)(1) of this title, un-
less brought within one year after the violation 
upon which it is based. In no event shall any 
such action be brought to enforce a liability cre-
ated under section 77k or 77l(a)(1) of this title 
more than three years after the security was 
bona fide offered to the public, or under section 
77l(a)(2) of this title more than three years after 
the sale. 

(May 27, 1933, ch. 38, title I, § 13, 48 Stat. 84; June 
6, 1934, ch. 404, title II, § 207, 48 Stat. 908; Pub. L. 
105–353, title III, § 301(a)(3), Nov. 3, 1998, 112 Stat. 
3235.)

Editorial Notes 

AMENDMENTS 

1998—Pub. L. 105–353 substituted ‘‘77l(a)(2)’’ for 

‘‘77l(2)’’ in two places and ‘‘77l(a)(1)’’ for ‘‘77l(1)’’ in two 

places. 

1934—Act June 6, 1934, substituted ‘‘one year’’ for 

‘‘two years’’, ‘‘three years’’ for ‘‘ten years’’, and in-

serted ‘‘or under section 77l(2) of this title more than 

three years after the sale’’. 

§ 77n. Contrary stipulations void 

Any condition, stipulation, or provision bind-
ing any person acquiring any security to waive 
compliance with any provision of this sub-
chapter or of the rules and regulations of the 
Commission shall be void. 

(May 27, 1933, ch. 38, title I, § 14, 48 Stat. 84.)

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77o. Liability of controlling persons 

(a) Controlling persons 

Every person who, by or through stock owner-
ship, agency, or otherwise, or who, pursuant to 
or in connection with an agreement or under-
standing with one or more other persons by or 
through stock ownership, agency, or otherwise, 
controls any person liable under sections 77k or 
77l of this title, shall also be liable jointly and 
severally with and to the same extent as such 
controlled person to any person to whom such 
controlled person is liable, unless the control-

ling person had no knowledge of or reasonable 
ground to believe in the existence of the facts by 
reason of which the liability of the controlled 
person is alleged to exist. 

(b) Prosecution of persons who aid and abet vio-
lations 

For purposes of any action brought by the 
Commission under subparagraph (b) or (d) of sec-
tion 77t of this title, any person that knowingly 
or recklessly provides substantial assistance to 
another person in violation of a provision of this 
subchapter, or of any rule or regulation issued 
under this subchapter, shall be deemed to be in 
violation of such provision to the same extent as 
the person to whom such assistance is provided. 

(May 27, 1933, ch. 38, title I, § 15, 48 Stat. 84; June 
6, 1934, ch. 404, title II, § 208, 48 Stat. 908; Pub. L. 
111–203, title IX, § 929M(a), July 21, 2010, 124 Stat. 
1861.)

Editorial Notes 

AMENDMENTS 

2010—Pub. L. 111–203 designated existing provisions as 

subsec. (a), inserted heading, and added subsec. (b). 

1934—Act June 6, 1934, exempted from liability con-

trolling persons having no knowledge or reasonable 

grounds for belief.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

§ 77p. Additional remedies; limitation on rem-
edies 

(a) Remedies additional 

Except as provided in subsection (b), the 
rights and remedies provided by this subchapter 
shall be in addition to any and all other rights 
and remedies that may exist at law or in equity. 

(b) Class action limitations 

No covered class action based upon the statu-
tory or common law of any State or subdivision 
thereof may be maintained in any State or Fed-
eral court by any private party alleging—

(1) an untrue statement or omission of a ma-
terial fact in connection with the purchase or 
sale of a covered security; or 

(2) that the defendant used or employed any 
manipulative or deceptive device or contriv-
ance in connection with the purchase or sale 
of a covered security. 

(c) Removal of covered class actions 

Any covered class action brought in any State 
court involving a covered security, as set forth 
in subsection (b), shall be removable to the Fed-
eral district court for the district in which the 
action is pending, and shall be subject to sub-
section (b). 

(d) Preservation of certain actions 

(1) Actions under State law of State of incorpo-
ration 

(A) Actions preserved 

Notwithstanding subsection (b) or (c), a 
covered class action described in subpara-
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graph (B) of this paragraph that is based 
upon the statutory or common law of the 
State in which the issuer is incorporated (in 
the case of a corporation) or organized (in 
the case of any other entity) may be main-
tained in a State or Federal court by a pri-
vate party. 

(B) Permissible actions 

A covered class action is described in this 
subparagraph if it involves—

(i) the purchase or sale of securities by 
the issuer or an affiliate of the issuer ex-
clusively from or to holders of equity secu-
rities of the issuer; or 

(ii) any recommendation, position, or 
other communication with respect to the 
sale of securities of the issuer that—

(I) is made by or on behalf of the issuer 
or an affiliate of the issuer to holders of 
equity securities of the issuer; and 

(II) concerns decisions of those equity 
holders with respect to voting their secu-
rities, acting in response to a tender or 
exchange offer, or exercising dissenters’ 
or appraisal rights. 

(2) State actions 

(A) In general 

Notwithstanding any other provision of 
this section, nothing in this section may be 
construed to preclude a State or political 
subdivision thereof or a State pension plan 
from bringing an action involving a covered 
security on its own behalf, or as a member of 
a class comprised solely of other States, po-
litical subdivisions, or State pension plans 
that are named plaintiffs, and that have au-
thorized participation, in such action. 

(B) ‘‘State pension plan’’ defined 

For purposes of this paragraph, the term 
‘‘State pension plan’’ means a pension plan 
established and maintained for its employ-
ees by the government of the State or polit-
ical subdivision thereof, or by any agency or 
instrumentality thereof. 

(3) Actions under contractual agreements be-
tween issuers and indenture trustees 

Notwithstanding subsection (b) or (c), a cov-
ered class action that seeks to enforce a con-
tractual agreement between an issuer and an 
indenture trustee may be maintained in a 
State or Federal court by a party to the agree-
ment or a successor to such party. 

(4) Remand of removed actions 

In an action that has been removed from a 
State court pursuant to subsection (c), if the 
Federal court determines that the action may 
be maintained in State court pursuant to this 
subsection, the Federal court shall remand 
such action to such State court. 

(e) Preservation of State jurisdiction 

The securities commission (or any agency or 
office performing like functions) of any State 
shall retain jurisdiction under the laws of such 
State to investigate and bring enforcement ac-
tions. 

(f) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Affiliate of the issuer 

The term ‘‘affiliate of the issuer’’ means a 
person that directly or indirectly, through one 
or more intermediaries, controls or is con-
trolled by or is under common control with, 
the issuer. 

(2) Covered class action 

(A) In general 

The term ‘‘covered class action’’ means—
(i) any single lawsuit in which—

(I) damages are sought on behalf of 
more than 50 persons or prospective class 
members, and questions of law or fact 
common to those persons or members of 
the prospective class, without reference 
to issues of individualized reliance on an 
alleged misstatement or omission, pre-
dominate over any questions affecting 
only individual persons or members; or 

(II) one or more named parties seek to 
recover damages on a representative 
basis on behalf of themselves and other 
unnamed parties similarly situated, and 
questions of law or fact common to those 
persons or members of the prospective 
class predominate over any questions af-
fecting only individual persons or mem-
bers; or

(ii) any group of lawsuits filed in or 
pending in the same court and involving 
common questions of law or fact, in 
which—

(I) damages are sought on behalf of 
more than 50 persons; and 

(II) the lawsuits are joined, consoli-
dated, or otherwise proceed as a single 
action for any purpose. 

(B) Exception for derivative actions 

Notwithstanding subparagraph (A), the 
term ‘‘covered class action’’ does not include 
an exclusively derivative action brought by 
one or more shareholders on behalf of a cor-
poration. 

(C) Counting of certain class members 

For purposes of this paragraph, a corpora-
tion, investment company, pension plan, 
partnership, or other entity, shall be treated 
as one person or prospective class member, 
but only if the entity is not established for 
the purpose of participating in the action. 

(D) Rule of construction 

Nothing in this paragraph shall be con-
strued to affect the discretion of a State 
court in determining whether actions filed 
in such court should be joined, consolidated, 
or otherwise allowed to proceed as a single 
action. 

(3) Covered security 

The term ‘‘covered security’’ means a secu-
rity that satisfies the standards for a covered 
security specified in paragraph (1) or (2) of sec-
tion 77r(b) of this title at the time during 
which it is alleged that the misrepresentation, 
omission, or manipulative or deceptive con-
duct occurred, except that such term shall not 
include any debt security that is exempt from 
registration under this subchapter pursuant to 
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1 See References in Text note below. 
1 See References in Text note below. 

rules issued by the Commission under section 
77d(2) 1 of this title. 

(May 27, 1933, ch. 38, title I, § 16, 48 Stat. 84; Pub. 
L. 105–353, title I, § 101(a)(1), Nov. 3, 1998, 112 
Stat. 3227.)

Editorial Notes 

REFERENCES IN TEXT 

Section 77d(2) of this title, referred to in subsec. 

(f)(3), was redesignated section 77d(a)(2) of this title by 

Pub. L. 112–106, title II, § 201(b)(1), (c)(1), Apr. 5, 2012, 126 

Stat. 314. 

AMENDMENTS 

1998—Pub. L. 105–353 amended section catchline and 

text generally. Prior to amendment, text read as fol-

lows: ‘‘The rights and remedies provided by this sub-

chapter shall be in addition to any and all other rights 

and remedies that may exist at law or in equity.’’

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–353, title I, § 101(c), Nov. 3, 1998, 112 Stat. 

3233, provided that: ‘‘The amendments made by this 

section [amending this section and sections 77v, 77z–1, 

78u–4, and 78bb of this title] shall not affect or apply to 

any action commenced before and pending on the date 

of enactment of this Act [Nov. 3, 1998].’’

§ 77q. Fraudulent interstate transactions 

(a) Use of interstate commerce for purpose of 
fraud or deceit 

It shall be unlawful for any person in the offer 
or sale of any securities (including security-
based swaps) or any security-based swap agree-
ment (as defined in section 78c(a)(78) 1 of this 
title) by the use of any means or instruments of 
transportation or communication in interstate 
commerce or by use of the mails, directly or in-
directly—

(1) to employ any device, scheme, or artifice 
to defraud, or 

(2) to obtain money or property by means of 
any untrue statement of a material fact or 
any omission to state a material fact nec-
essary in order to make the statements made, 
in light of the circumstances under which they 
were made, not misleading; or 

(3) to engage in any transaction, practice, or 
course of business which operates or would op-
erate as a fraud or deceit upon the purchaser. 

(b) Use of interstate commerce for purpose of of-
fering for sale 

It shall be unlawful for any person, by the use 
of any means or instruments of transportation 
or communication in interstate commerce or by 
the use of the mails, to publish, give publicity 
to, or circulate any notice, circular, advertise-
ment, newspaper, article, letter, investment 
service, or communication which, though not 
purporting to offer a security for sale, describes 
such security for a consideration received or to 
be received, directly or indirectly, from an 
issuer, underwriter, or dealer, without fully dis-
closing the receipt, whether past or prospective, 
of such consideration and the amount thereof. 

(c) Exemptions of section 77c not applicable to 
this section 

The exemptions provided in section 77c of this 
title shall not apply to the provisions of this 
section. 

(d) Authority with respect to security-based 
swap agreements 

The authority of the Commission under this 
section with respect to security-based swap 
agreements (as defined in section 78c(a)(78) of 
this title) shall be subject to the restrictions 
and limitations of section 77b–1(b) of this title. 

(May 27, 1933, ch. 38, title I, § 17, 48 Stat. 84; Aug. 
10, 1954, ch. 667, title I, § 10, 68 Stat. 686; Pub. L. 
106–554, § 1(a)(5) [title III, § 302(b), (c)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–452; Pub. L. 111–203, 
title VII, § 762(c)(2), July 21, 2010, 124 Stat. 1759.)

Editorial Notes 

REFERENCES IN TEXT 

Section 78c(a)(78) of this title, referred to in subsec. 

(a), was in the original ‘‘section 3(a)(78) of the Securi-

ties Exchange Act’’, and was translated as meaning sec-

tion 3(a)(78) of act June 6, 1934, ch. 404, to reflect the 

probable intent of Congress. 

AMENDMENTS 

2010—Subsec. (a). Pub. L. 111–203, § 762(c)(2)(A), in in-

troductory provisions, inserted ‘‘(including security-

based swaps)’’ after ‘‘securities’’ and substituted ‘‘(as 

defined in section 78c(a)(78) of this title)’’ for ‘‘(as de-

fined in section 206B of the Gramm-Leach-Bliley Act)’’. 

Subsec. (d). Pub. L. 111–203, § 762(c)(2)(B), substituted 

‘‘78c(a)(78) of this title’’ for ‘‘206B of the Gramm-Leach-

Bliley Act’’. 

2000—Subsec. (a). Pub. L. 106–554, § 1(a)(5) [title III, 

§ 302(b)], amended subsec. (a) generally. Prior to amend-

ment, subsec. (a) read as follows: ‘‘It shall be unlawful 

for any person in the offer or sale of any securities by 

the use of any means or instruments of transportation 

or communication in interstate commerce or by the 

use of the mails, directly or indirectly—

‘‘(1) to employ any device, scheme, or artifice to de-

fraud, or 

‘‘(2) to obtain money or property by means of any 

untrue statement of a material fact or any omission 

to state a material fact necessary in order to make 

the statements made, in the light of the cir-

cumstances under which they were made, not mis-

leading, or 

‘‘(3) to engage in any transaction, practice, or 

course of business which operates or would operate as 

a fraud or deceit upon the purchaser.’’

Subsec. (d). Pub. L. 106–554, § 1(a)(5) [title III, § 302(c)], 

added subsec. (d). 

1954—Subsec. (a). Act Aug. 10, 1954, inserted ‘‘offer or’’ 

before ‘‘sale’’ in introductory text.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective on the later 

of 360 days after July 21, 2010, or, to the extent a provi-

sion of subtitle B (§§ 761–774) of title VII of Pub. L. 

111–203 requires a rulemaking, not less than 60 days 

after publication of the final rule or regulation imple-

menting such provision of subtitle B, see section 774 of 

Pub. L. 111–203, set out as a note under section 77b of 

this title. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 
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1 See References in Text note below. 
2 So in original. The comma after ‘‘enforcement actions’’ prob-

ably should be a hyphen and the words ‘‘in connection with secu-

rities or securities transactions’’ probably should be part of sub-

par. (A). 
3 So in original. Probably should be ‘‘with’’. 

§ 77r. Exemption from State regulation of securi-
ties offerings 

(a) Scope of exemption 

Except as otherwise provided in this section, 
no law, rule, regulation, or order, or other ad-
ministrative action of any State or any political 
subdivision thereof—

(1) requiring, or with respect to, registration 
or qualification of securities, or registration 
or qualification of securities transactions, 
shall directly or indirectly apply to a security 
that—

(A) is a covered security; or 
(B) will be a covered security upon comple-

tion of the transaction;

(2) shall directly or indirectly prohibit, 
limit, or impose any conditions upon the use 
of—

(A) with respect to a covered security de-
scribed in subsection (b), any offering docu-
ment that is prepared by or on behalf of the 
issuer; or 

(B) any proxy statement, report to share-
holders, or other disclosure document relat-
ing to a covered security or the issuer there-
of that is required to be and is filed with the 
Commission or any national securities orga-
nization registered under section 78o–3 of 
this title, except that this subparagraph 
does not apply to the laws, rules, regula-
tions, or orders, or other administrative ac-
tions of the State of incorporation of the 
issuer; or

(3) shall directly or indirectly prohibit, 
limit, or impose conditions, based on the mer-
its of such offering or issuer, upon the offer or 
sale of any security described in paragraph (1). 

(b) Covered securities 

For purposes of this section, the following are 
covered securities: 

(1) Exclusive Federal registration of nationally 
traded securities 

A security is a covered security if such secu-
rity is—

(A) a security designated as qualified for 
trading in the national market system pur-
suant to section 78k–1(a)(2) of this title that 
is listed, or authorized for listing, on a na-
tional securities exchange (or tier or seg-
ment thereof); or 

(B) a security of the same issuer that is 
equal in seniority or that is a senior security 
to a security described in subparagraph (A). 

(2) Exclusive Federal registration of invest-
ment companies 

A security is a covered security if such secu-
rity is a security issued by an investment 
company that is registered, or that has filed a 
registration statement, under the Investment 
Company Act of 1940 [15 U.S.C. 80a–1 et seq.]. 

(3) Sales to qualified purchasers 

A security is a covered security with respect 
to the offer or sale of the security to qualified 
purchasers, as defined by the Commission by 
rule. In prescribing such rule, the Commission 
may define the term ‘‘qualified purchaser’’ dif-
ferently with respect to different categories of 

securities, consistent with the public interest 
and the protection of investors. 

(4) Exemption in connection with certain ex-
empt offerings 

A security is a covered security with respect 
to a transaction that is exempt from registra-
tion under this subchapter pursuant to—

(A) paragraph (1) or (3) of section 77d 1 of 
this title, and the issuer of such security 
files reports with the Commission pursuant 
to section 78m or 78o(d) of this title; 

(B) section 77d(4) 1 of this title; 
(C) section 77d(6) 1 of this title; 
(D) a rule or regulation adopted pursuant 

to section 77c(b)(2) of this title and such se-
curity is—

(i) offered or sold on a national securi-
ties exchange; or 

(ii) offered or sold to a qualified pur-
chaser, as defined by the Commission pur-
suant to paragraph (3) with respect to that 
purchase or sale;

(E) section 77c(a) of this title, other than 
the offer or sale of a security that is exempt 
from such registration pursuant to para-
graph (4), (10), or (11) of such section, except 
that a municipal security that is exempt 
from such registration pursuant to para-
graph (2) of such section is not a covered se-
curity with respect to the offer or sale of 
such security in the State in which the 
issuer of such security is located; 

(F) Commission rules or regulations issued 
under section 77d(2) 1 of this title, except 
that this subparagraph does not prohibit a 
State from imposing notice filing require-
ments that are substantially similar to 
those required by rule or regulation under 
section 77d(2) 1 of this title that are in effect 
on September 1, 1996; or 

(G) section 77d(a)(7) of this title. 

(c) Preservation of authority 

(1) Fraud authority 

Consistent with this section, the securities 
commission (or any agency or office per-
forming like functions) of any State shall re-
tain jurisdiction under the laws of such State 
to investigate and bring enforcement actions, 
in connection with securities or securities 
transactions 2 

(A) with respect to—
(i) fraud or deceit; or 
(ii) unlawful conduct by a broker, dealer, 

or funding portal; and

(B) in connection to 3 a transaction de-
scribed under section 77d(6) 1 of this title, 
with respect to—

(i) fraud or deceit; or 
(ii) unlawful conduct by a broker, dealer, 

funding portal, or issuer. 

(2) Preservation of filing requirements 

(A) Notice filings permitted 

Nothing in this section prohibits the secu-
rities commission (or any agency or office 
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4 So in original. No subpar. (E) has been enacted. 

performing like functions) of any State from 
requiring the filing of any document filed 
with the Commission pursuant to this sub-
chapter, together with annual or periodic re-
ports of the value of securities sold or of-
fered to be sold to persons located in the 
State (if such sales data is not included in 
documents filed with the Commission), sole-
ly for notice purposes and the assessment of 
any fee, together with a consent to service of 
process and any required fee. 

(B) Preservation of fees 

(i) In general 

Until otherwise provided by law, rule, 
regulation, or order, or other administra-
tive action of any State or any political 
subdivision thereof, adopted after October 
11, 1996, filing or registration fees with re-
spect to securities or securities trans-
actions shall continue to be collected in 
amounts determined pursuant to State law 
as in effect on the day before October 11, 
1996. 

(ii) Schedule 

The fees required by this subparagraph 
shall be paid, and all necessary supporting 
data on sales or offers for sales required 
under subparagraph (A), shall be reported 
on the same schedule as would have been 
applicable had the issuer not relied on the 
exemption provided in subsection (a). 

(C) Availability of preemption contingent on 
payment of fees 

(i) In general 

During the period beginning on October 
11, 1996, and ending 3 years after October 
11, 1996, the securities commission (or any 
agency or office performing like functions) 
of any State may require the registration 
of securities issued by any issuer who re-
fuses to pay the fees required by subpara-
graph (B). 

(ii) Delays 

For purposes of this subparagraph, 
delays in payment of fees or underpay-
ments of fees that are promptly remedied 
shall not constitute a refusal to pay fees. 

(D) Fees not permitted on listed securities 

Notwithstanding subparagraphs (A), (B), 
and (C), no filing or fee may be required with 
respect to any security that is a covered se-
curity pursuant to subsection (b)(1), or will 
be such a covered security upon completion 
of the transaction, or is a security of the 
same issuer that is equal in seniority or that 
is a senior security to a security that is a 
covered security pursuant to subsection 
(b)(1). 

(F) 4 Fees not permitted on crowdfunded se-
curities 

Notwithstanding subparagraphs (A), (B), 
and (C), no filing or fee may be required with 
respect to any security that is a covered se-
curity pursuant to subsection (b)(4)(B), or 

will be such a covered security upon comple-
tion of the transaction, except for the secu-
rities commission (or any agency or office 
performing like functions) of the State of 
the principal place of business of the issuer, 
or any State in which purchasers of 50 per-
cent or greater of the aggregate amount of 
the issue are residents, provided that for 
purposes of this subparagraph, the term 
‘‘State’’ includes the District of Columbia 
and the territories of the United States. 

(3) Enforcement of requirements 

Nothing in this section shall prohibit the se-
curities commission (or any agency or office 
performing like functions) of any State from 
suspending the offer or sale of securities with-
in such State as a result of the failure to sub-
mit any filing or fee required under law and 
permitted under this section. 

(d) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Offering document 

The term ‘‘offering document’’—
(A) has the meaning given the term ‘‘pro-

spectus’’ in section 77b(a)(10) of this title, 
but without regard to the provisions of sub-
paragraphs (a) and (b) of that section; and 

(B) includes a communication that is not 
deemed to offer a security pursuant to a rule 
of the Commission. 

(2) Prepared by or on behalf of the issuer 

Not later than 6 months after October 11, 
1996, the Commission shall, by rule, define the 
term ‘‘prepared by or on behalf of the issuer’’ 
for purposes of this section. 

(3) State 

The term ‘‘State’’ has the same meaning as 
in section 78c of this title. 

(4) Senior security 

The term ‘‘senior security’’ means any bond, 
debenture, note, or similar obligation or in-
strument constituting a security and evidenc-
ing indebtedness, and any stock of a class hav-
ing priority over any other class as to dis-
tribution of assets or payment of dividends. 

(May 27, 1933, ch. 38, title I, § 18, 48 Stat. 85; Pub. 
L. 104–290, title I, § 102(a), Oct. 11, 1996, 110 Stat. 
3417; Pub. L. 105–353, title III, §§ 301(a)(4), 302, 
Nov. 3, 1998, 112 Stat. 3235, 3237; Pub. L. 111–203, 
title IX, § 985(a)(2), July 21, 2010, 124 Stat. 1933; 
Pub. L. 112–106, title III, § 305(a), (b)(2), (c), (d)(2), 
title IV, § 401(b), Apr. 5, 2012, 126 Stat. 322, 323, 
325; Pub. L. 114–94, div. G, title LXXVI, § 76001(b), 
Dec. 4, 2015, 129 Stat. 1789; Pub. L. 115–174, title 
V, § 501, May 24, 2018, 132 Stat. 1361.)

Editorial Notes 

REFERENCES IN TEXT 

The Investment Company Act of 1940, referred to in 

subsec. (b)(2), is title I of act Aug. 22, 1940, ch. 686, 54 

Stat. 789, as amended, which is classified generally to 

subchapter I (§ 80a–1 et seq.) of chapter 2D of this title. 

For complete classification of this Act to the Code, see 

section 80a–51 of this title and Tables. 

Section 77d(1), (2), (3), (4), and (6) of this title, referred 

to in subsecs. (b)(4)(A) to (C), (E) and (c)(1)(B), were re-
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1 See References in Text note below. 

designated section 77d(a)(1), (2), (3), (4), and (6), respec-

tively, of this title by Pub. L. 112–106, title II, § 201(b)(1), 

(c)(1), Apr. 5, 2012, 126 Stat. 314. 

AMENDMENTS 

2018—Subsec. (b)(1)(A). Pub. L. 115–174, § 501(1), (4), re-

designated subpar. (B) as (A) and struck out former 

subpar. (A) which read as follows: ‘‘listed, or authorized 

for listing, on the New York Stock Exchange or the 

American Stock Exchange, or listed, or authorized for 

listing, on the National Market System of the Nasdaq 

Stock Market (or any successor to such entities);’’. 
Subsec. (b)(1)(B). Pub. L. 115–174, § 501(4), redesignated 

subpar. (C) as (B). Former subpar. (B) redesignated (A). 
Pub. L. 115–174, § 501(2), inserted ‘‘a security des-

ignated as qualified for trading in the national market 

system pursuant to section 78k–1(a)(2) of this title that 

is’’ before ‘‘listed’’ and struck out ‘‘that has listing 

standards that the Commission determines by rule (on 

its own initiative or on the basis of a petition) are sub-

stantially similar to the listing standards applicable to 

securities described in subparagraph (A)’’ after ‘‘(or tier 

or segment thereof)’’. 
Subsec. (b)(1)(C). Pub. L. 115–174, § 501(4), redesignated 

subpar. (C) as (B). 
Pub. L. 115–174, § 501(3), struck out ‘‘or (B)’’ after ‘‘de-

scribed in subparagraph (A)’’. 
2015—Subsec. (b)(4)(E). Pub. L. 114–94, § 76001(b)(1), 

which directed amendment of subsec. (b)(4) by redesig-

nating ‘‘the second subparagraph (D)’’ as (E), was exe-

cuted by making the redesignation for the subpar. (D) 

relating to section 77c(a) of this title to reflect the 

probable intent of Congress. Former subpar. (E) redes-

ignated (F). 
Subsec. (b)(4)(F). Pub. L. 114–94, § 76001(b)(1), redesig-

nated subpar. (E) as (F). 
Subsec. (b)(4)(G). Pub. L. 114–94, § 76001(b)(2)–(4), added 

subpar. (G). 
2012—Subsec. (b)(4)(C). Pub. L. 112–106, § 305(a)(2), 

added subpar. (C). Former subpar. (C) redesignated (D). 
Subsec. (b)(4)(D). Pub. L. 112–106, § 401(b), added sub-

par. (D) relating to section 77c(b)(2) of this title. 
Pub. L. 112–106, § 305(a)(1), redesignated subpar. (C), 

relating to section 77c(a) of this title, as (D). Former 

subpar (D) redesignated (E). 
Subsec. (b)(4)(E). Pub. L. 112–106, § 305(a)(1), redesig-

nated subpar. (D) as (E). 
Subsec. (c)(1). Pub. L. 112–106, § 305(b)(2), substituted 

‘‘, in connection with securities or securities trans-

actions’’ for ‘‘with respect to fraud or deceit, or unlaw-

ful conduct by a broker or dealer, in connection with 

securities or securities transactions.’’ and added sub-

pars. (A) and (B). 
Subsec. (c)(1)(A)(ii). Pub. L. 112–106, § 305(d)(2), which 

directed amendment of subsec. (c)(1) by substituting 

‘‘, dealer, or funding portal’’ for ‘‘or dealer’’, was exe-

cuted by making the substitution in subpar. (A)(ii) as 

added by Pub. L. 112–106, § 305(b)(2). 
Subsec. (c)(2)(F). Pub. L. 112–106, § 305(c), added sub-

par. (F). 
2010—Subsec. (b)(1)(C). Pub. L. 111–203, § 985(a)(2)(A), 

substituted ‘‘(C) a security’’ for ‘‘(C) is a security’’. 
Subsec. (c)(2)(B)(i). Pub. L. 111–203, § 985(a)(2)(B), sub-

stituted ‘‘State or’’ for ‘‘State, or’’. 
1998—Subsec. (b)(1)(A). Pub. L. 105–353, § 301(a)(4)(A), 

inserted ‘‘, or authorized for listing,’’ after ‘‘Exchange, 

or listed’’. 
Subsec. (b)(4)(C). Pub. L. 105–353, § 302, substituted 

‘‘paragraph (4), (10), or (11)’’ for ‘‘paragraph (4) or (11)’’. 
Subsec. (c)(2)(B)(i), (C)(i). Pub. L. 105–353, 

§ 301(a)(4)(B), (C), made technical amendments to ref-

erences in original act which appear in text as ref-

erences to October 11, 1996. 
Subsec. (d)(1)(A). Pub. L. 105–353, § 301(a)(4)(D), sub-

stituted ‘‘section 77b(a)(10)’’ for ‘‘section 77b(10)’’ and 

‘‘subparagraphs (a) and (b)’’ for ‘‘subparagraphs (A) and 

(B)’’. 
Subsec. (d)(2). Pub. L. 105–353, § 301(a)(4)(E), made 

technical amendment to reference in original act which 

appears in text as reference to October 11, 1996. 

Subsec. (d)(4). Pub. L. 105–353, § 301(a)(4)(F), sub-

stituted ‘‘The term’’ for ‘‘For purposes of this para-

graph, the term’’. 

1996—Pub. L. 104–290 substituted ‘‘Exemption from 

State regulation of securities offerings’’ for ‘‘State con-

trol of securities’’ as section catchline and amended 

text generally. Prior to amendment, text read as fol-

lows: ‘‘Nothing in this subchapter shall affect the juris-

diction of the securities commission (or any agency or 

office performing like functions) of any State or Terri-

tory of the United States, or the District of Columbia, 

over any security or any person.’’

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

CLARIFICATION OF THE PRESERVATION OF STATE 

ENFORCEMENT AUTHORITY 

Pub. L. 112–106, title III, § 305(b)(1), Apr. 5, 2012, 126 

Stat. 322, provided that: The amendments made by sub-

section (a) [amending this section] relate solely to 

State registration, documentation, and offering re-

quirements, as described under section 18(a) of [the] Se-

curities Act of 1933 (15 U.S.C. 77r(a)), and shall have no 

impact or limitation on other State authority to take 

enforcement action with regard to an issuer, funding 

portal, or any other person or entity using the exemp-

tion from registration provided by section 4(6) [prob-

ably means ‘‘section 4(a)(6)’’] of that Act [15 U.S.C. 

77d(a)(6)].’’

STUDY AND REPORT ON UNIFORMITY OF STATE 

REGULATORY REQUIREMENTS 

Pub. L. 104–290, title I, § 102(b), Oct. 11, 1996, 110 Stat. 

3420, provided that: ‘‘The Commission shall conduct a 

study, after consultation with States, issuers, brokers, 

and dealers, on the extent to which uniformity of State 

regulatory requirements for securities or securities 

transactions has been achieved for securities that are 

not covered securities (within the meaning of section 18 

of the Securities Act of 1933 [15 U.S.C. 77r], as amended 

by paragraph (1) of this subsection). Not later than 1 

year after the date of enactment of this Act [Oct. 11, 

1996], the Commission shall submit a report to the Con-

gress on the results of such study.’’

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77r–1. Preemption of State law 

(a) Authority to purchase, hold, and invest in se-
curities; securities considered as obligations 
of United States 

(1) Any person, trust, corporation, partner-
ship, association, business trust, or business en-
tity created pursuant to or existing under the 
laws of the United States or any State shall be 
authorized to purchase, hold, and invest in secu-
rities that are—

(A) offered and sold pursuant to section 
77d(5) 1 of this title, 

(B) mortgage related securities (as that term 
is defined in section 78c(a)(41) of this title), 
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(C) small business related securities (as de-
fined in section 78c(a)(53) of this title), or 

(D) securities issued or guaranteed by the 
Federal Home Loan Mortgage Corporation or 
the Federal National Mortgage Association,

to the same extent that such person, trust, cor-
poration, partnership, association, business 
trust, or business entity is authorized under any 
applicable law to purchase, hold or invest in ob-
ligations issued by or guaranteed as to principal 
and interest by the United States or any agency 
or instrumentality thereof. 

(2) Where State law limits the purchase, hold-
ing, or investment in obligations issued by the 
United States by such a person, trust, corpora-
tion, partnership, association, business trust, or 
business entity, such securities that are—

(A) offered and sold pursuant to section 
77d(5) 1 of this title, 

(B) mortgage related securities (as that term 
is defined in section 78c(a)(41) of this title), 

(C) small business related securities (as de-
fined in section 78c(a)(53) of this title), or 

(D) securities issued or guaranteed by the 
Federal Home Loan Mortgage Corporation or 
the Federal National Mortgage Association,

shall be considered to be obligations issued by 
the United States for purposes of the limitation. 

(b) Exception; validity of contracts under prior 
law 

The provisions of subsection (a) shall not 
apply with respect to a particular person, trust, 
corporation, partnership, association, business 
trust, or business entity or class thereof in any 
State that, prior to the expiration of seven years 
after October 3, 1984, enacts a statute that spe-
cifically refers to this section and either pro-
hibits or provides for a more limited authority 
to purchase, hold, or invest in such securities by 
any person, trust, corporation, partnership, as-
sociation, business trust, or business entity or 
class thereof than is provided in subsection (a). 
The enactment by any State of any statute of 
the type described in the preceding sentence 
shall not affect the validity of any contractual 
commitment to purchase, hold, or invest that 
was made prior thereto and shall not require the 
sale or other disposition of any securities ac-
quired prior thereto. 

(c) Registration and qualification requirements; 
exemption; subsequent enactment by State 

Any securities that are offered and sold pursu-
ant to section 77d(5) 1 of this title, that are mort-
gage related securities (as that term is defined 
in section 78c(a)(41) of this title), or that are 
small business related securities (as defined in 
section 78c(a)(53) of this title) shall be exempt 
from any law of any State with respect to or re-
quiring registration or qualification of securi-
ties or real estate to the same extent as any ob-
ligation issued by or guaranteed as to principal 
and interest by the United States or any agency 
or instrumentality thereof. Any State may, 
prior to the expiration of seven years after Octo-
ber 3, 1984, enact a statute that specifically re-
fers to this section and requires registration or 
qualification of any such security on terms that 
differ from those applicable to any obligation 
issued by the United States. 

(d) Implementation 

(1) Limitation 

The provisions of subsections (a) and (b) con-
cerning small business related securities shall 
not apply with respect to a particular person, 
trust, corporation, partnership, association, 
business trust, or business entity or class 
thereof in any State that, prior to the expira-
tion of 7 years after September 23, 1994, enacts 
a statute that specifically refers to this sec-
tion and either prohibits or provides for a 
more limited authority to purchase, hold, or 
invest in such small business related securi-
ties by any person, trust, corporation, partner-
ship, association, business trust, or business 
entity or class thereof than is provided in this 
section. The enactment by any State of any 
statute of the type described in the preceding 
sentence shall not affect the validity of any 
contractual commitment to purchase, hold, or 
invest that was made prior to such enactment, 
and shall not require the sale or other disposi-
tion of any small business related securities 
acquired prior to the date of such enactment. 

(2) State registration or qualification require-
ments 

Any State may, not later than 7 years after 
September 23, 1994, enact a statute that spe-
cifically refers to this section and requires 
registration or qualification of any small busi-
ness related securities on terms that differ 
from those applicable to any obligation issued 
by the United States. 

(Pub. L. 98–440, title I, § 106, Oct. 3, 1984, 98 Stat. 
1691; Pub. L. 103–325, title II, § 207, Sept. 23, 1994, 
108 Stat. 2199.)

Editorial Notes 

REFERENCES IN TEXT 

Section 77d(5) of this title, referred to in subsecs. 

(a)(1)(A), (2)(A) and (c), was redesignated section 

77d(a)(5) of this title by Pub. L. 112–106, title II, 

§ 201(b)(1), (c)(1), Apr. 5, 2012, 126 Stat. 314. 

CODIFICATION 

Section was enacted as part of the Secondary Mort-

gage Market Enhancement Act of 1984, and not as part 

of the Securities Act of 1933, which comprises this sub-

chapter. 

AMENDMENTS 

1994—Subsec. (a)(1)(B) to (D). Pub. L. 103–325, § 207(a), 

struck out ‘‘or’’ at end of subpar. (B), added subpar. (C), 

and redesignated former subpar. (C) as (D). 

Subsec. (a)(2)(B) to (D). Pub. L. 103–325, § 207(b), 

struck out ‘‘or’’ at end of subpar. (B), added subpar. (C), 

and redesignated former subpar. (C) as (D). 

Subsec. (c). Pub. L. 103–325, § 207(c), in first sentence 

substituted ‘‘, that’’ for ‘‘or that’’ before ‘‘are mort-

gage related securities’’ and inserted ‘‘, or that are 

small business related securities (as defined in section 

78c(a)(53) of this title)’’ before ‘‘shall be exempt’’. 

Subsec. (d). Pub. L. 103–325, § 207(d), added subsec. (d). 

§ 77s. Special powers of Commission 

(a) Rules and regulations 

The Commission shall have authority from 
time to time to make, amend, and rescind such 
rules and regulations as may be necessary to 
carry out the provisions of this subchapter, in-
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cluding rules and regulations governing reg-
istration statements and prospectuses for var-
ious classes of securities and issuers, and defin-
ing accounting, technical, and trade terms used 
in this subchapter. Among other things, the 
Commission shall have authority, for the pur-
poses of this subchapter, to prescribe the form 
or forms in which required information shall be 
set forth, the items or details to be shown in the 
balance sheet and earning statement, and the 
methods to be followed in the preparation of ac-
counts, in the appraisal or valuation of assets 
and liabilities, in the determination of deprecia-
tion and depletion, in the differentiation of re-
curring and nonrecurring income, in the dif-
ferentiation of investment and operating in-
come, and in the preparation, where the Com-
mission deems it necessary or desirable, of con-
solidated balance sheets or income accounts of 
any person directly or indirectly controlling or 
controlled by the issuer, or any person under di-
rect or indirect common control with the issuer. 
The rules and regulations of the Commission 
shall be effective upon publication in the man-
ner which the Commission shall prescribe. No 
provision of this subchapter imposing any liabil-
ity shall apply to any act done or omitted in 
good faith in conformity with any rule or regu-
lation of the Commission, notwithstanding that 
such rule or regulation may, after such act or 
omission, be amended or rescinded or be deter-
mined by judicial or other authority to be in-
valid for any reason. 

(b) Recognition of accounting standards 

(1) In general 

In carrying out its authority under sub-
section (a) and under section 13(b) of the Secu-
rities Exchange Act of 1934 [15 U.S.C. 78m(b)], 
the Commission may recognize, as ‘‘generally 
accepted’’ for purposes of the securities laws, 
any accounting principles established by a 
standard setting body—

(A) that—
(i) is organized as a private entity; 
(ii) has, for administrative and oper-

ational purposes, a board of trustees (or 
equivalent body) serving in the public in-
terest, the majority of whom are not, con-
current with their service on such board, 
and have not been during the 2-year period 
preceding such service, associated persons 
of any registered public accounting firm; 

(iii) is funded as provided in section 7219 
of this title; 

(iv) has adopted procedures to ensure 
prompt consideration, by majority vote of 
its members, of changes to accounting 
principles necessary to reflect emerging 
accounting issues and changing business 
practices; and 

(v) considers, in adopting accounting 
principles, the need to keep standards cur-
rent in order to reflect changes in the busi-
ness environment, the extent to which 
international convergence on high quality 
accounting standards is necessary or ap-
propriate in the public interest and for the 
protection of investors; and

(B) that the Commission determines has 
the capacity to assist the Commission in ful-

filling the requirements of subsection (a) 
and section 13(b) of the Securities Exchange 
Act of 1934 [15 U.S.C. 78m(b)], because, at a 
minimum, the standard setting body is capa-
ble of improving the accuracy and effective-
ness of financial reporting and the protec-
tion of investors under the securities laws. 

(2) Annual report 

A standard setting body described in para-
graph (1) shall submit an annual report to the 
Commission and the public, containing au-
dited financial statements of that standard 
setting body. 

(c) Production of evidence 

For the purpose of all investigations which, in 
the opinion of the Commission, are necessary 
and proper for the enforcement of this sub-
chapter, any member of the Commission or any 
officer or officers designated by it are empow-
ered to administer oaths and affirmations, sub-
pena witnesses, take evidence, and require the 
production of any books, papers, or other docu-
ments which the Commission deems relevant or 
material to the inquiry. Such attendance of wit-
nesses and the production of such documentary 
evidence may be required from any place in the 
United States or any Territory at any des-
ignated place of hearing. 

(d) Federal and State cooperation 

(1) The Commission is authorized to cooperate 
with any association composed of duly con-
stituted representatives of State governments 
whose primary assignment is the regulation of 
the securities business within those States, and 
which, in the judgment of the Commission, 
could assist in effectuating greater uniformity 
in Federal-State securities matters. The Com-
mission shall, at its discretion, cooperate, co-
ordinate, and share information with such an as-
sociation for the purposes of carrying out the 
policies and projects set forth in paragraphs (2) 
and (3). 

(2) It is the declared policy of this subsection 
that there should be greater Federal and State 
cooperation in securities matters, including—

(A) maximum effectiveness of regulation, 
(B) maximum uniformity in Federal and 

State regulatory standards, 
(C) minimum interference with the business 

of capital formation, and 
(D) a substantial reduction in costs and pa-

perwork to diminish the burdens of raising in-
vestment capital (particularly by small busi-
ness) and to diminish the costs of the adminis-
tration of the Government programs involved.

(3) The purpose of this subsection is to engen-
der cooperation between the Commission, any 
such association of State securities officials, 
and other duly constituted securities associa-
tions in the following areas: 

(A) the sharing of information regarding the 
registration or exemption of securities issues 
applied for in the various States; 

(B) the development and maintenance of uni-
form securities forms and procedures; and 

(C) the development of a uniform exemption 
from registration for small issuers which can 
be agreed upon among several States or be-
tween the States and the Federal Government. 



Page 152TITLE 15—COMMERCE AND TRADE§ 77s 

The Commission shall have the authority to 
adopt such an exemption as agreed upon for 
Federal purposes. Nothing in this chapter 
shall be construed as authorizing preemption 
of State law.

(4) In order to carry out these policies and pur-
poses, the Commission shall conduct an annual 
conference as well as such other meetings as are 
deemed necessary, to which representatives 
from such securities associations, securities 
self-regulatory organizations, agencies, and pri-
vate organizations involved in capital formation 
shall be invited to participate. 

(5) For fiscal year 1982, and for each of the 
three succeeding fiscal years, there are author-
ized to be appropriated such amounts as may be 
necessary and appropriate to carry out the poli-
cies, provisions, and purposes of this subsection. 
Any sums so appropriated shall remain available 
until expended. 

(6) Notwithstanding any other provision of 
law, neither the Commission nor any other per-
son shall be required to establish any procedures 
not specifically required by the securities laws, 
as that term is defined in section 3(a)(47) of the 
Securities Exchange Act of 1934 [15 U.S.C. 
78c(a)(47)], or by chapter 5 of title 5, in connec-
tion with cooperation, coordination, or con-
sultation with—

(A) any association referred to in paragraph 
(1) or (3) or any conference or meeting referred 
to in paragraph (4), while such association, 
conference, or meeting is carrying out activi-
ties in furtherance of the provisions of this 
subsection; or 

(B) any forum, agency, or organization, or 
group referred to in section 80c–1 of this title, 
while such forum, agency, organization, or 
group is carrying out activities in furtherance 
of the provisions of such section 80c–1.

As used in this paragraph, the terms ‘‘associa-
tion’’, ‘‘conference’’, ‘‘meeting’’, ‘‘forum’’, 
‘‘agency’’, ‘‘organization’’, and ‘‘group’’ include 
any committee, subgroup, or representative of 
such entities. 

(e) Evaluation of rules or programs 

For the purpose of evaluating any rule or pro-
gram of the Commission issued or carried out 
under any provision of the securities laws, as de-
fined in section 3 of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c), and the purposes of con-
sidering, proposing, adopting, or engaging in 
any such rule or program or developing new 
rules or programs, the Commission may—

(1) gather information from and commu-
nicate with investors or other members of the 
public; 

(2) engage in such temporary investor test-
ing programs as the Commission determines 
are in the public interest or would protect in-
vestors; and 

(3) consult with academics and consultants, 
as necessary to carry out this subsection. 

(f) Rule of construction 

For purposes of the Paperwork Reduction Act 
(44 U.S.C. 3501 et seq.), any action taken under 
subsection (e) shall not be construed to be a col-
lection of information. 

(g) Funding for the GASB 

(1) In general 

The Commission may, subject to the limita-
tions imposed by section 15B of the Securities 
Exchange Act of 1934 (15 U.S.C. 78o–4), require 
a national securities association registered 
under the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.] to establish—

(A) a reasonable annual accounting sup-
port fee to adequately fund the annual budg-
et of the Governmental Accounting Stand-
ards Board (referred to in this subsection as 
the ‘‘GASB’’); and 

(B) rules and procedures, in consultation 
with the principal organizations rep-
resenting State governors, legislators, local 
elected officials, and State and local finance 
officers, to provide for the equitable alloca-
tion, assessment, and collection of the ac-
counting support fee established under sub-
paragraph (A) from the members of the asso-
ciation, and the remittance of all such ac-
counting support fees to the Financial Ac-
counting Foundation. 

(2) Annual budget 

For purposes of this subsection, the annual 
budget of the GASB is the annual budget re-
viewed and approved according to the internal 
procedures of the Financial Accounting Foun-
dation. 

(3) Use of funds 

Any fees or funds collected under this sub-
section shall be used to support the efforts of 
the GASB to establish standards of financial 
accounting and reporting recognized as gen-
erally accepted accounting principles applica-
ble to State and local governments of the 
United States. 

(4) Limitation on fee 

The annual accounting support fees col-
lected under this subsection for a fiscal year 
shall not exceed the recoverable annual budg-
eted expenses of the GASB (which may include 
operating expenses, capital, and accrued 
items). 

(5) Rules of construction 

(A) Fees not public monies 

Accounting support fees collected under 
this subsection and other receipts of the 
GASB shall not be considered public monies 
of the United States. 

(B) Limitation on authority of the Commis-
sion 

Nothing in this subsection shall be con-
strued to—

(i) provide the Commission or any na-
tional securities association direct or indi-
rect oversight of the budget or technical 
agenda of the GASB; or 

(ii) affect the setting of generally accept-
ed accounting principles by the GASB. 

(C) Noninterference with States 

Nothing in this subsection shall be con-
strued to impair or limit the authority of a 
State or local government to establish ac-
counting and financial reporting standards. 



Page 153 TITLE 15—COMMERCE AND TRADE § 77t 

(May 27, 1933, ch. 38, title I, § 19, 48 Stat. 85; June 
6, 1934, ch. 404, title II, § 209, 48 Stat. 908; Pub. L. 
94–210, title III, § 308(a)(2), Feb. 5, 1976, 90 Stat. 
57; Pub. L. 96–477, title V, § 505, Oct. 21, 1980, 94 
Stat. 2292; Pub. L. 100–181, title II, § 207, Dec. 4, 
1987, 101 Stat. 1252; Pub. L. 107–204, title I, 
§ 108(a), July 30, 2002, 116 Stat. 768; Pub. L. 
111–203, title IX, §§ 912, 978(a), 985(a)(3), July 21, 
2010, 124 Stat. 1824, 1924, 1933.)

Editorial Notes 

REFERENCES IN TEXT 

The Paperwork Reduction Act, referred to in subsec. 

(f), probably means chapter 35 (§ 3501 et seq.) of Title 44, 

Public Printing and Documents. See Short Title note 

set out under section 3501 of Title 44. 

The Securities Exchange Act of 1934, referred to in 

subsec. (g)(1), is act June 6, 1934, ch. 404, 48 Stat. 881, 

which is classified principally to chapter 2B (§ 78a et 

seq.) of this title. For complete classification of this 

Act to the Code, see section 78a of this title and Tables. 

AMENDMENTS 

2010—Subsec. (d)(6)(A). Pub. L. 111–203, § 985(a)(3), 

which directed substitution of ‘‘in paragraph (1) or (3)’’ 

for ‘‘in paragraph (1) of (3)’’, could not be executed be-

cause the phrase ‘‘in paragraph (1) of (3)’’ did not ap-

pear. 

Subsecs. (e), (f). Pub. L. 111–203, § 912, added subsecs. 

(e) and (f). 

Subsec. (g). Pub. L. 111–203, § 978(a), added subsec. (g). 

2002—Subsecs. (b) to (d). Pub. L. 107–204 added subsec. 

(b) and redesignated former subsecs. (b) and (c) as (c) 

and (d), respectively. 

1987—Subsec. (c)(6). Pub. L. 100–181 added par. (6). 

1980—Subsec. (c). Pub. L. 96–477 added subsec. (c). 

1976—Subsec. (a). Pub. L. 94–210 struck out provisions 

relating to rules and regulations applicable to any 

common carrier subject to the provisions of section 20 

of title 49. 

1934—Subsec. (a). Act June 6, 1934, inserted ‘‘tech-

nical’’ in first sentence and inserted last sentence.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–477 effective Jan. 1, 1981, 

see section 507 of Pub. L. 96–477, set out as an Effective 

Date note under section 80c of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–210 effective on 60th day 

after Feb. 5, 1976, but not applicable to any bona fide of-

fering of a security made by the issuer, or by or 

through an underwriter, before such 60th day, see sec-

tion 308(d)(1) of Pub. L. 94–210, set out as a note under 

section 77c of this title. 

STUDY ON MODERNIZATION AND SIMPLIFICATION OF 

REGULATION S–K 

Pub. L. 114–94, div. G, title LXXII, § 72003, Dec. 4, 2015, 

129 Stat. 1785, provided that: 

‘‘(a) STUDY.—The Securities and Exchange Commis-

sion shall carry out a study of the requirements con-

tained in regulation S–K (17 CFR 229.10 et seq.). Such 

study shall—

‘‘(1) determine how best to modernize and simplify 

such requirements in a manner that reduces the costs 

and burdens on issuers while still providing all mate-

rial information; 

‘‘(2) emphasize a company by company approach 

that allows relevant and material information to be 

disseminated to investors without boilerplate lan-

guage or static requirements while preserving com-

pleteness and comparability of information across 

registrants; and 

‘‘(3) evaluate methods of information delivery and 

presentation and explore methods for discouraging 

repetition and the disclosure of immaterial informa-

tion. 

‘‘(b) CONSULTATION.—In conducting the study re-

quired under subsection (a), the Commission shall con-

sult with the Investor Advisory Committee and the Ad-

visory Committee on Small and Emerging Companies. 

‘‘(c) REPORT.—Not later than the end of the 360-day 

period beginning on the date of enactment of this Act 

[Dec. 4, 2015], the Commission shall issue a report to 

the Congress containing—

‘‘(1) all findings and determinations made in car-

rying out the study required under subsection (a); 

‘‘(2) specific and detailed recommendations on mod-

ernizing and simplifying the requirements in regula-

tion S–K in a manner that reduces the costs and bur-

dens on companies while still providing all material 

information; and 

‘‘(3) specific and detailed recommendations on ways 

to improve the readability and navigability of disclo-

sure documents and to discourage repetition and the 

disclosure of immaterial information. 

‘‘(d) RULEMAKING.—Not later than the end of the 360-

day period beginning on the date that the report is 

issued to the Congress under subsection (c), the Com-

mission shall issue a proposed rule to implement the 

recommendations of the report issued under subsection 

(c). 

‘‘(e) RULE OF CONSTRUCTION.—Revisions made to regu-

lation S–K by the Commission under section 202 [prob-

ably means section 72002 of Pub. L. 114–94, set out as a 

note under section 77g of this title] shall not be con-

strued as satisfying the rulemaking requirements 

under this section.’’

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77t. Injunctions and prosecution of offenses 

(a) Investigation of violations 

Whenever it shall appear to the Commission, 
either upon complaint or otherwise, that the 
provisions of this subchapter, or of any rule or 
regulation prescribed under authority thereof, 
have been or are about to be violated, it may, in 
its discretion, either require or permit such per-
son to file with it a statement in writing, under 
oath, or otherwise, as to all the facts and cir-
cumstances concerning the subject matter 
which it believes to be in the public interest to 
investigate, and may investigate such facts. 

(b) Action for injunction or criminal prosecution 
in district court 

Whenever it shall appear to the Commission 
that any person is engaged or about to engage in 
any acts or practices which constitute or will 
constitute a violation of the provisions of this 
subchapter, or of any rule or regulation pre-
scribed under authority thereof, the Commission 
may, in its discretion, bring an action in any 
district court of the United States, or United 
States court of any Territory, to enjoin such 
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acts or practices, and upon a proper showing, a 
permanent or temporary injunction or restrain-
ing order shall be granted without bond. The 
Commission may transmit such evidence as may 
be available concerning such acts or practices to 
the Attorney General who may, in his discre-
tion, institute the necessary criminal pro-
ceedings under this subchapter. Any such crimi-
nal proceeding may be brought either in the dis-
trict wherein the transmittal of the prospectus 
or security complained of begins, or in the dis-
trict wherein such prospectus or security is re-
ceived. 

(c) Writ of mandamus 

Upon application of the Commission, the dis-
trict courts of the United States and the United 
States courts of any Territory shall have juris-
diction to issue writs of mandamus commanding 
any person to comply with the provisions of this 
subchapter or any order of the Commission 
made in pursuance thereof. 

(d) Money penalties in civil actions 

(1) Authority of Commission 

Whenever it shall appear to the Commission 
that any person has violated any provision of 
this subchapter, the rules or regulations there-
under, or a cease-and-desist order entered by 
the Commission pursuant to section 77h–1 of 
this title, other than by committing a viola-
tion subject to a penalty pursuant to section 
78u–1 of this title, the Commission may bring 
an action in a United States district court to 
seek, and the court shall have jurisdiction to 
impose, upon a proper showing, a civil penalty 
to be paid by the person who committed such 
violation. 

(2) Amount of penalty 

(A) First tier 

The amount of the penalty shall be deter-
mined by the court in light of the facts and 
circumstances. For each violation, the 
amount of the penalty shall not exceed the 
greater of (i) $5,000 for a natural person or 
$50,000 for any other person, or (ii) the gross 
amount of pecuniary gain to such defendant 
as a result of the violation. 

(B) Second tier 

Notwithstanding subparagraph (A), the 
amount of penalty for each such violation 
shall not exceed the greater of (i) $50,000 for 
a natural person or $250,000 for any other 
person, or (ii) the gross amount of pecuniary 
gain to such defendant as a result of the vio-
lation, if the violation described in para-
graph (1) involved fraud, deceit, manipula-
tion, or deliberate or reckless disregard of a 
regulatory requirement. 

(C) Third tier 

Notwithstanding subparagraphs (A) and 
(B), the amount of penalty for each such vio-
lation shall not exceed the greater of (i) 
$100,000 for a natural person or $500,000 for 
any other person, or (ii) the gross amount of 
pecuniary gain to such defendant as a result 
of the violation, if—

(I) the violation described in paragraph 
(1) involved fraud, deceit, manipulation, or 

deliberate or reckless disregard of a regu-
latory requirement; and 

(II) such violation directly or indirectly 
resulted in substantial losses or created a 
significant risk of substantial losses to 
other persons. 

(3) Procedures for collection 

(A) Payment of penalty to Treasury 

A penalty imposed under this section shall 
be payable into the Treasury of the United 
States, except as otherwise provided in sec-
tion 7246 of this title and section 78u–6 of 
this title. 

(B) Collection of penalties 

If a person upon whom such a penalty is 
imposed shall fail to pay such penalty with-
in the time prescribed in the court’s order, 
the Commission may refer the matter to the 
Attorney General who shall recover such 
penalty by action in the appropriate United 
States district court. 

(C) Remedy not exclusive 

The actions authorized by this subsection 
may be brought in addition to any other ac-
tion that the Commission or the Attorney 
General is entitled to bring. 

(D) Jurisdiction and venue 

For purposes of section 77v of this title, ac-
tions under this section shall be actions to 
enforce a liability or a duty created by this 
subchapter. 

(4) Special provisions relating to a violation of 
a cease-and-desist order 

In an action to enforce a cease-and-desist 
order entered by the Commission pursuant to 
section 77h–1 of this title, each separate viola-
tion of such order shall be a separate offense, 
except that in the case of a violation through 
a continuing failure to comply with such an 
order, each day of the failure to comply with 
the order shall be deemed a separate offense. 

(e) Authority of court to prohibit persons from 
serving as officers and directors 

In any proceeding under subsection (b), the 
court may prohibit, conditionally or uncondi-
tionally, and permanently or for such period of 
time as it shall determine, any person who vio-
lated section 77q(a)(1) of this title from acting as 
an officer or director of any issuer that has a 
class of securities registered pursuant to section 
78l of this title or that is required to file reports 
pursuant to section 78o(d) of this title if the per-
son’s conduct demonstrates unfitness to serve as 
an officer or director of any such issuer. 

(f) Prohibition of attorneys’ fees paid from Com-
mission disgorgement funds 

Except as otherwise ordered by the court upon 
motion by the Commission, or, in the case of an 
administrative action, as otherwise ordered by 
the Commission, funds disgorged as the result of 
an action brought by the Commission in Federal 
court, or as a result of any Commission adminis-
trative action, shall not be distributed as pay-
ment for attorneys’ fees or expenses incurred by 
private parties seeking distribution of the dis-
gorged funds. 
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(g) Authority of a court to prohibit persons from 
participating in an offering of penny stock 

(1) In general 

In any proceeding under subsection (a) 
against any person participating in, or, at the 
time of the alleged misconduct, who was par-
ticipating in, an offering of penny stock, the 
court may prohibit that person from partici-
pating in an offering of penny stock, condi-
tionally or unconditionally, and permanently 
or for such period of time as the court shall 
determine. 

(2) Definition 

For purposes of this subsection, the term 
‘‘person participating in an offering of penny 
stock’’ includes any person engaging in activi-
ties with a broker, dealer, or issuer for pur-
poses of issuing, trading, or inducing or at-
tempting to induce the purchase or sale of, 
any penny stock. The Commission may, by 
rule or regulation, define such term to include 
other activities, and may, by rule, regulation, 
or order, exempt any person or class of per-
sons, in whole or in part, conditionally or un-
conditionally, from inclusion in such term. 

(May 27, 1933, ch. 38, title I, § 20, 48 Stat. 86; Pub. 
L. 100–181, title II, § 208, Dec. 4, 1987, 101 Stat. 
1253; Pub. L. 101–429, title I, § 101, Oct. 15, 1990, 
104 Stat. 932; Pub. L. 104–67, title I, § 103(b)(1), 
Dec. 22, 1995, 109 Stat. 756; Pub. L. 107–204, title 
III, §§ 305(a)(2), 308(d)(3), title VI, § 603(b), July 30, 
2002, 116 Stat. 779, 785, 795; Pub. L. 111–203, title 
IX, § 923(a)(1), July 21, 2010, 124 Stat. 1849.)

Editorial Notes 

AMENDMENTS 

2010—Subsec. (d)(3)(A). Pub. L. 111–203 inserted ‘‘and 

section 78u–6 of this title’’ after ‘‘section 7246 of this 

title’’. 
2002—Subsec. (d)(3)(A). Pub. L. 107–204, § 308(d)(3), in-

serted ‘‘, except as otherwise provided in section 7246 of 

this title’’ before period at end. 
Subsec. (e). Pub. L. 107–204, § 305(a)(2), substituted 

‘‘unfitness’’ for ‘‘substantial unfitness’’. 
Subsec. (g). Pub. L. 107–204, § 603(b), added subsec. (g). 
1995—Subsec. (f). Pub. L. 104–67 added subsec. (f). 
1990—Subsecs. (d), (e). Pub. L. 101–429 added subsecs. 

(d) and (e). 
1987—Subsec. (b). Pub. L. 100–181, § 208(a), inserted 

first sentence and struck out former first sentence con-

taining similar provisions. 
Subsec. (c). Pub. L. 100–181, § 208(b), amended subsec. 

(c) generally.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–67 not to affect or apply 

to any private action arising under this subchapter or 

title I of the Securities Exchange Act of 1934 (15 U.S.C. 

78a et seq.), commenced before and pending on Dec. 22, 

1995, see section 108 of Pub. L. 104–67, set out as a note 

under section 77l of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–429 effective Oct. 15, 1990, 

with provisions relating to civil penalties and account-

ing and disgorgement, see section 1(c)(1) and (2) of Pub. 

L. 101–429, set out in a note under section 77g of this 

title. 

CONSTRUCTION OF 1995 AMENDMENT 

Nothing in amendment by Pub. L. 104–67 to be deemed 

to create or ratify any implied right of action, or to 

prevent Commission, by rule or regulation, from re-

stricting or otherwise regulating private actions under 

Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.), 

see section 203 of Pub. L. 104–67, set out as a Construc-

tion note under section 78j–1 of this title.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77u. Hearings by Commission 

All hearings shall be public and may be held 
before the Commission or an officer or officers 
of the Commission designated by it, and appro-
priate records thereof shall be kept. 

(May 27, 1933, ch. 38, title I, § 21, 48 Stat. 86.)

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77v. Jurisdiction of offenses and suits 

(a) Federal and State courts; venue; service of 
process; review; removal; costs 

The district courts of the United States and 
the United States courts of any Territory shall 
have jurisdiction of offenses and violations 
under this subchapter and under the rules and 
regulations promulgated by the Commission in 
respect thereto, and, concurrent with State and 
Territorial courts, except as provided in section 
77p of this title with respect to covered class ac-
tions, of all suits in equity and actions at law 
brought to enforce any liability or duty created 
by this subchapter. Any such suit or action may 
be brought in the district wherein the defendant 
is found or is an inhabitant or transacts busi-
ness, or in the district where the offer or sale 
took place, if the defendant participated there-
in, and process in such cases may be served in 
any other district of which the defendant is an 
inhabitant or wherever the defendant may be 
found. In any action or proceeding instituted by 
the Commission under this subchapter in a 
United States district court for any judicial dis-
trict, a subpoena issued to compel the attend-
ance of a witness or the production of docu-
ments or tangible things (or both) at a hearing 
or trial may be served at any place within the 
United States. Rule 45(c)(3)(A)(ii) of the Federal 
Rules of Civil Procedure shall not apply to a 
subpoena issued under the preceding sentence. 
Judgments and decrees so rendered shall be sub-
ject to review as provided in sections 1254, 1291, 
1292, and 1294 of title 28. Except as provided in 
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section 77p(c) of this title, no case arising under 
this subchapter and brought in any State court 
of competent jurisdiction shall be removed to 
any court of the United States. No costs shall be 
assessed for or against the Commission in any 
proceeding under this subchapter brought by or 
against it in the Supreme Court or such other 
courts. 

(b) Contumacy or refusal to obey subpena; con-
tempt 

In case of contumacy or refusal to obey a sub-
pena issued to any person, any of the said 
United States courts, within the jurisdiction of 
which said person guilty of contumacy or re-
fusal to obey is found or resides, upon applica-
tion by the Commission may issue to such per-
son an order requiring such person to appear be-
fore the Commission, or one of its examiners 
designated by it, there to produce documentary 
evidence if so ordered, or there to give evidence 
touching the matter in question; and any failure 
to obey such order of the court may be punished 
by said court as a contempt thereof. 

(c) Extraterritorial jurisdiction 

The district courts of the United States and 
the United States courts of any Territory shall 
have jurisdiction of an action or proceeding 
brought or instituted by the Commission or the 
United States alleging a violation of section 
77q(a) of this title involving—

(1) conduct within the United States that 
constitutes significant steps in furtherance of 
the violation, even if the securities trans-
action occurs outside the United States and 
involves only foreign investors; or 

(2) conduct occurring outside the United 
States that has a foreseeable substantial ef-
fect within the United States. 

(May 27, 1933, ch. 38, title I, § 22, 48 Stat. 86; June 
25, 1936, ch. 804, 49 Stat. 1921; June 25, 1948, ch. 
646, § 32(b), 62 Stat. 991; May 24, 1949, ch. 139, § 127, 
63 Stat. 107; Aug. 10, 1954, ch. 667, title I, § 11, 68 
Stat. 686; Pub. L. 91–452, title II, § 213, Oct. 15, 
1970, 84 Stat. 929; Pub. L. 100–181, title II, § 209, 
Dec. 4, 1987, 101 Stat. 1253; Pub. L. 105–353, title 
I, § 101(a)(3), Nov. 3, 1998, 112 Stat. 3230; Pub. L. 
111–203, title IX, §§ 929E(a), 929P(b)(1), July 21, 
2010, 124 Stat. 1853, 1864.)

Editorial Notes 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, referred to in 

subsec. (a), are set out in the Appendix to Title 28, Ju-

diciary and Judicial Procedure. 

CODIFICATION 

As originally enacted subsec. (a) contained references 

to the Supreme Court of the District of Columbia. Act 

June 25, 1936, substituted ‘‘the district court of the 

United States for the District of Columbia’’ for ‘‘the 

Supreme Court of the District of Columbia’’, and act 

June 25, 1948, as amended by act May 24, 1949, sub-

stituted ‘‘United States District Court for the District 

of Columbia’’ for ‘‘district court of the United States 

for the District of Columbia’’. Pub. L. 100–181 struck 

out reference to the United States District Court for 

the District of Columbia. Previously, such reference 

had been editorially eliminated as superfluous in view 

of section 132(a) of Title 28, Judiciary and Judicial Pro-

cedure, which provides that ‘‘There shall be in each ju-

dicial district a district court which shall be a court of 

record known as the United States District Court for 

the district’’, and section 88 of Title 28 which provides 

that ‘‘the District of Columbia constitutes one judicial 

district’’. 

AMENDMENTS 

2010—Subsec. (a). Pub. L. 111–203, § 929E(a), inserted 

after second sentence ‘‘In any action or proceeding in-

stituted by the Commission under this subchapter in a 

United States district court for any judicial district, a 

subpoena issued to compel the attendance of a witness 

or the production of documents or tangible things (or 

both) at a hearing or trial may be served at any place 

within the United States. Rule 45(c)(3)(A)(ii) of the Fed-

eral Rules of Civil Procedure shall not apply to a sub-

poena issued under the preceding sentence.’’
Subsec. (c). Pub. L. 111–203, § 929P(b)(1), added subsec. 

(c). 
1998—Subsec. (a). Pub. L. 105–353 inserted ‘‘except as 

provided in section 77p of this title with respect to cov-

ered class actions,’’ after ‘‘Territorial courts,’’ in first 

sentence and substituted ‘‘Except as provided in sec-

tion 77p(c) of this title, no case’’ for ‘‘No case’’ in pe-

nultimate sentence. 
1987—Subsec. (a). Pub. L. 100–181 substituted ‘‘United 

States and’’ for ‘‘United States, the’’, struck out ‘‘, and 

the United States District Court for the District of Co-

lumbia’’ after ‘‘Territory’’, and substituted ‘‘sections 

1254, 1291, 1292, and 1294 of title 28’’ for ‘‘sections 128 and 

240 of the Judicial Code, as amended (U.S.C., title 28, 

secs. 225 and 347)’’. See Codification note above. 
1970—Subsec. (c). Pub. L. 91–452 struck out subsec. (c) 

which related to immunity from prosecution of any in-

dividual compelled to testify or produce evidence, docu-

mentary or otherwise, after claiming his privilege 

against self-incrimination. 
1954—Subsec. (a). Act Aug. 10, 1954, inserted ‘‘offer or’’ 

before ‘‘sale’’ in second sentence.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–353 not to affect or apply 

to any action commenced before and pending on Nov. 3, 

1998, see section 101(c) of Pub. L. 105–353, set out as a 

note under section 77p of this title. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Amendment by act Aug. 10, 1954, effective 60 days 

after Aug. 10, 1954, see note under section 77b of this 

title. 

SAVINGS PROVISION 

Amendment by Pub. L. 91–452 not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before the six-

tieth day following Oct. 15, 1970, see section 260 of Pub. 

L. 91–452, set out as an Effective Date; Savings Provi-

sion note under section 6001 of Title 18, Crimes and 

Criminal Procedure.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 
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such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77w. Unlawful representations 

Neither the fact that the registration state-
ment for a security has been filed or is in effect 
nor the fact that a stop order is not in effect 
with respect thereto shall be deemed a finding 
by the Commission that the registration state-
ment is true and accurate on its face or that it 
does not contain an untrue statement of fact or 
omit to state a material fact, or be held to mean 
that the Commission has in any way passed 
upon the merits of, or given approval to, such 
security. It shall be unlawful to make, or cause 
to be made to any prospective purchaser any 
representation contrary to the foregoing provi-
sions of this section. 

(May 27, 1933, ch. 38, title I, § 23, 48 Stat. 87.)

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77x. Penalties 

Any person who willfully violates any of the 
provisions of this subchapter, or the rules and 
regulations promulgated by the Commission 
under authority thereof, or any person who will-
fully, in a registration statement filed under 
this subchapter, makes any untrue statement of 
a material fact or omits to state any material 
fact required to be stated therein or necessary 
to make the statements therein not misleading, 
shall upon conviction be fined not more than 
$10,000 or imprisoned not more than five years, 
or both. 

(May 27, 1933, ch. 38, title I, § 24, 48 Stat. 87; Pub. 
L. 94–29, § 27(a), June 4, 1975, 89 Stat. 163.)

Editorial Notes 

AMENDMENTS 

1975—Pub. L. 94–29 substituted ‘‘$10,000’’ for ‘‘$5,000’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 77y. Jurisdiction of other Government agencies 
over securities 

Nothing in this subchapter shall relieve any 
person from submitting to the respective super-

visory units of the Government of the United 
States information, reports, or other documents 
that may be required by any provision of law. 

(May 27, 1933, ch. 38, title I, § 25, 48 Stat. 87.) 

§ 77z. Separability 

If any provision of this chapter, or the applica-
tion of such provision to any person or cir-
cumstance, shall be held invalid, the remainder 
of this chapter, or the application of such provi-
sion to persons or circumstances other than 
those as to which it is held invalid, shall not be 
affected thereby. 

(May 27, 1933, ch. 38, title I, § 26, 48 Stat. 88.) 

§ 77z–1. Private securities litigation 

(a) Private class actions 

(1) In general 

The provisions of this subsection shall apply 
to each private action arising under this sub-
chapter that is brought as a plaintiff class ac-
tion pursuant to the Federal Rules of Civil 
Procedure. 

(2) Certification filed with complaint 

(A) In general 

Each plaintiff seeking to serve as a rep-
resentative party on behalf of a class shall 
provide a sworn certification, which shall be 
personally signed by such plaintiff and filed 
with the complaint, that—

(i) states that the plaintiff has reviewed 
the complaint and authorized its filing; 

(ii) states that the plaintiff did not pur-
chase the security that is the subject of 
the complaint at the direction of plain-
tiff’s counsel or in order to participate in 
any private action arising under this sub-
chapter; 

(iii) states that the plaintiff is willing to 
serve as a representative party on behalf of 
a class, including providing testimony at 
deposition and trial, if necessary; 

(iv) sets forth all of the transactions of 
the plaintiff in the security that is the 
subject of the complaint during the class 
period specified in the complaint; 

(v) identifies any other action under this 
subchapter, filed during the 3-year period 
preceding the date on which the certifi-
cation is signed by the plaintiff, in which 
the plaintiff has sought to serve, or served, 
as a representative party on behalf of a 
class; and 

(vi) states that the plaintiff will not ac-
cept any payment for serving as a rep-
resentative party on behalf of a class be-
yond the plaintiff’s pro rata share of any 
recovery, except as ordered or approved by 
the court in accordance with paragraph (4). 

(B) Nonwaiver of attorney-client privilege 

The certification filed pursuant to sub-
paragraph (A) shall not be construed to be a 
waiver of the attorney-client privilege. 

(3) Appointment of lead plaintiff 

(A) Early notice to class members 

(i) In general 

Not later than 20 days after the date on 
which the complaint is filed, the plaintiff 
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or plaintiffs shall cause to be published, in 
a widely circulated national business-ori-
ented publication or wire service, a notice 
advising members of the purported plain-
tiff class—

(I) of the pendency of the action, the 
claims asserted therein, and the pur-
ported class period; and 

(II) that, not later than 60 days after 
the date on which the notice is pub-
lished, any member of the purported 
class may move the court to serve as 
lead plaintiff of the purported class. 

(ii) Multiple actions 

If more than one action on behalf of a 
class asserting substantially the same 
claim or claims arising under this sub-
chapter is filed, only the plaintiff or plain-
tiffs in the first filed action shall be re-
quired to cause notice to be published in 
accordance with clause (i). 

(iii) Additional notices may be required 
under Federal rules 

Notice required under clause (i) shall be 
in addition to any notice required pursu-
ant to the Federal Rules of Civil Proce-
dure. 

(B) Appointment of lead plaintiff 

(i) In general 

Not later than 90 days after the date on 
which a notice is published under subpara-
graph (A)(i), the court shall consider any 
motion made by a purported class member 
in response to the notice, including any 
motion by a class member who is not indi-
vidually named as a plaintiff in the com-
plaint or complaints, and shall appoint as 
lead plaintiff the member or members of 
the purported plaintiff class that the court 
determines to be most capable of ade-
quately representing the interests of class 
members (hereafter in this paragraph re-
ferred to as the ‘‘most adequate plaintiff’’) 
in accordance with this subparagraph. 

(ii) Consolidated actions 

If more than one action on behalf of a 
class asserting substantially the same 
claim or claims arising under this sub-
chapter has been filed, and any party has 
sought to consolidate those actions for 
pretrial purposes or for trial, the court 
shall not make the determination required 
by clause (i) until after the decision on the 
motion to consolidate is rendered. As soon 
as practicable after such decision is ren-
dered, the court shall appoint the most 
adequate plaintiff as lead plaintiff for the 
consolidated actions in accordance with 
this subparagraph. 

(iii) Rebuttable presumption 

(I) In general 

Subject to subclause (II), for purposes 
of clause (i), the court shall adopt a pre-
sumption that the most adequate plain-
tiff in any private action arising under 
this subchapter is the person or group of 
persons that—

(aa) has either filed the complaint or 
made a motion in response to a notice 
under subparagraph (A)(i); 

(bb) in the determination of the 
court, has the largest financial inter-
est in the relief sought by the class; 
and 

(cc) otherwise satisfies the require-
ments of Rule 23 of the Federal Rules 
of Civil Procedure.

(II) Rebuttal evidence 

The presumption described in sub-
clause (I) may be rebutted only upon 
proof by a member of the purported 
plaintiff class that the presumptively 
most adequate plaintiff—

(aa) will not fairly and adequately 
protect the interests of the class; or 

(bb) is subject to unique defenses 
that render such plaintiff incapable of 
adequately representing the class.

(iv) Discovery 

For purposes of this subparagraph, dis-
covery relating to whether a member or 
members of the purported plaintiff class is 
the most adequate plaintiff may be con-
ducted by a plaintiff only if the plaintiff 
first demonstrates a reasonable basis for a 
finding that the presumptively most ade-
quate plaintiff is incapable of adequately 
representing the class. 

(v) Selection of lead counsel 

The most adequate plaintiff shall, sub-
ject to the approval of the court, select 
and retain counsel to represent the class. 

(vi) Restrictions on professional plaintiffs 

Except as the court may otherwise per-
mit, consistent with the purposes of this 
section, a person may be a lead plaintiff, 
or an officer, director, or fiduciary of a 
lead plaintiff, in no more than 5 securities 
class actions brought as plaintiff class ac-
tions pursuant to the Federal Rules of 
Civil Procedure during any 3-year period. 

(4) Recovery by plaintiffs 

The share of any final judgment or of any 
settlement that is awarded to a representative 
party serving on behalf of a class shall be 
equal, on a per share basis, to the portion of 
the final judgment or settlement awarded to 
all other members of the class. Nothing in this 
paragraph shall be construed to limit the 
award of reasonable costs and expenses (in-
cluding lost wages) directly relating to the 
representation of the class to any representa-
tive party serving on behalf of the class. 

(5) Restrictions on settlements under seal 

The terms and provisions of any settlement 
agreement of a class action shall not be filed 
under seal, except that on motion of any party 
to the settlement, the court may order filing 
under seal for those portions of a settlement 
agreement as to which good cause is shown for 
such filing under seal. For purposes of this 
paragraph, good cause shall exist only if publi-
cation of a term or provision of a settlement 
agreement would cause direct and substantial 
harm to any party. 
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(6) Restrictions on payment of attorneys’ fees 
and expenses 

Total attorneys’ fees and expenses awarded 
by the court to counsel for the plaintiff class 
shall not exceed a reasonable percentage of 
the amount of any damages and prejudgment 
interest actually paid to the class. 

(7) Disclosure of settlement terms to class 
members 

Any proposed or final settlement agreement 
that is published or otherwise disseminated to 
the class shall include each of the following 
statements, along with a cover page summa-
rizing the information contained in such 
statements: 

(A) Statement of plaintiff recovery 

The amount of the settlement proposed to 
be distributed to the parties to the action, 
determined in the aggregate and on an aver-
age per share basis. 

(B) Statement of potential outcome of case 

(i) Agreement on amount of damages 

If the settling parties agree on the aver-
age amount of damages per share that 
would be recoverable if the plaintiff pre-
vailed on each claim alleged under this 
subchapter, a statement concerning the 
average amount of such potential damages 
per share. 

(ii) Disagreement on amount of damages 

If the parties do not agree on the average 
amount of damages per share that would 
be recoverable if the plaintiff prevailed on 
each claim alleged under this subchapter, 
a statement from each settling party con-
cerning the issue or issues on which the 
parties disagree. 

(iii) Inadmissibility for certain purposes 

A statement made in accordance with 
clause (i) or (ii) concerning the amount of 
damages shall not be admissible in any 
Federal or State judicial action or admin-
istrative proceeding, other than an action 
or proceeding arising out of such state-
ment. 

(C) Statement of attorneys’ fees or costs 
sought 

If any of the settling parties or their coun-
sel intend to apply to the court for an award 
of attorneys’ fees or costs from any fund es-
tablished as part of the settlement, a state-
ment indicating which parties or counsel in-
tend to make such an application, the 
amount of fees and costs that will be sought 
(including the amount of such fees and costs 
determined on an average per share basis), 
and a brief explanation supporting the fees 
and costs sought. 

(D) Identification of lawyers’ representatives 

The name, telephone number, and address 
of one or more representatives of counsel for 
the plaintiff class who will be reasonably 
available to answer questions from class 
members concerning any matter contained 
in any notice of settlement published or oth-
erwise disseminated to the class. 

(E) Reasons for settlement 

A brief statement explaining the reasons 
why the parties are proposing the settle-
ment. 

(F) Other information 

Such other information as may be required 
by the court. 

(8) Attorney conflict of interest 

If a plaintiff class is represented by an attor-
ney who directly owns or otherwise has a ben-
eficial interest in the securities that are the 
subject of the litigation, the court shall make 
a determination of whether such ownership or 
other interest constitutes a conflict of inter-
est sufficient to disqualify the attorney from 
representing the plaintiff class. 

(b) Stay of discovery; preservation of evidence 

(1) In general 

In any private action arising under this sub-
chapter, all discovery and other proceedings 
shall be stayed during the pendency of any 
motion to dismiss, unless the court finds, upon 
the motion of any party, that particularized 
discovery is necessary to preserve evidence or 
to prevent undue prejudice to that party. 

(2) Preservation of evidence 

During the pendency of any stay of dis-
covery pursuant to this subsection, unless oth-
erwise ordered by the court, any party to the 
action with actual notice of the allegations 
contained in the complaint shall treat all doc-
uments, data compilations (including elec-
tronically recorded or stored data), and tan-
gible objects that are in the custody or control 
of such person and that are relevant to the al-
legations, as if they were the subject of a con-
tinuing request for production of documents 
from an opposing party under the Federal 
Rules of Civil Procedure. 

(3) Sanction for willful violation 

A party aggrieved by the willful failure of an 
opposing party to comply with paragraph (2) 
may apply to the court for an order awarding 
appropriate sanctions. 

(4) Circumvention of stay of discovery 

Upon a proper showing, a court may stay 
discovery proceedings in any private action in 
a State court as necessary in aid of its juris-
diction, or to protect or effectuate its judg-
ments, in an action subject to a stay of dis-
covery pursuant to this subsection. 

(c) Sanctions for abusive litigation 

(1) Mandatory review by court 

In any private action arising under this sub-
chapter, upon final adjudication of the action, 
the court shall include in the record specific 
findings regarding compliance by each party 
and each attorney representing any party with 
each requirement of Rule 11(b) of the Federal 
Rules of Civil Procedure as to any complaint, 
responsive pleading, or dispositive motion. 

(2) Mandatory sanctions 

If the court makes a finding under paragraph 
(1) that a party or attorney violated any re-
quirement of Rule 11(b) of the Federal Rules of 
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Civil Procedure as to any complaint, respon-
sive pleading, or dispositive motion, the court 
shall impose sanctions on such party or attor-
ney in accordance with Rule 11 of the Federal 
Rules of Civil Procedure. Prior to making a 
finding that any party or attorney has vio-
lated Rule 11 of the Federal Rules of Civil Pro-
cedure, the court shall give such party or at-
torney notice and an opportunity to respond. 

(3) Presumption in favor of attorneys’ fees and 
costs 

(A) In general 

Subject to subparagraphs (B) and (C), for 
purposes of paragraph (2), the court shall 
adopt a presumption that the appropriate 
sanction—

(i) for failure of any responsive pleading 
or dispositive motion to comply with any 
requirement of Rule 11(b) of the Federal 
Rules of Civil Procedure is an award to the 
opposing party of the reasonable attor-
neys’ fees and other expenses incurred as a 
direct result of the violation; and 

(ii) for substantial failure of any com-
plaint to comply with any requirement of 
Rule 11(b) of the Federal Rules of Civil 
Procedure is an award to the opposing 
party of the reasonable attorneys’ fees and 
other expenses incurred in the action. 

(B) Rebuttal evidence 

The presumption described in subpara-
graph (A) may be rebutted only upon proof 
by the party or attorney against whom sanc-
tions are to be imposed that—

(i) the award of attorneys’ fees and other 
expenses will impose an unreasonable bur-
den on that party or attorney and would 
be unjust, and the failure to make such an 
award would not impose a greater burden 
on the party in whose favor sanctions are 
to be imposed; or 

(ii) the violation of Rule 11(b) of the Fed-
eral Rules of Civil Procedure was de mini-
mis. 

(C) Sanctions 

If the party or attorney against whom 
sanctions are to be imposed meets its burden 
under subparagraph (B), the court shall 
award the sanctions that the court deems 
appropriate pursuant to Rule 11 of the Fed-
eral Rules of Civil Procedure. 

(d) Defendant’s right to written interrogatories 

In any private action arising under this sub-
chapter in which the plaintiff may recover 
money damages only on proof that a defendant 
acted with a particular state of mind, the court 
shall, when requested by a defendant, submit to 
the jury a written interrogatory on the issue of 
each such defendant’s state of mind at the time 
the alleged violation occurred. 

(May 27, 1933, ch. 38, title I, § 27, as added Pub. L. 
104–67, title I, § 101(a), Dec. 22, 1995, 109 Stat. 737; 
amended Pub. L. 105–353, title I, § 101(a)(2), title 
III, § 301(a)(5), Nov. 3, 1998, 112 Stat. 3230, 3235.)

Editorial Notes 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, referred to in 

subsecs. (a)(1), (3)(A)(iii), (B)(iii)(I)(cc), (vi), (b)(2), and 

(c), are set out in the Appendix to Title 28, Judiciary 

and Judicial Procedure. 

AMENDMENTS 

1998—Pub. L. 105–353, § 301(a)(5), made technical cor-

rection relating to placement of section in subchapter. 

Subsec. (b)(4). Pub. L. 105–353, § 101(a)(2), added par. 

(4).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by section 101(a)(2) of Pub. L. 105–353 not 

to affect or apply to any action commenced before and 

pending on Nov. 3, 1998, see section 101(c) of Pub. L. 

105–353, set out as a note under section 77p of this title. 

EFFECTIVE DATE 

Section not to affect or apply to any private action 

arising under this subchapter or title I of the Securities 

Exchange Act of 1934 (15 U.S.C. 78a et seq.), commenced 

before and pending on Dec. 22, 1995, see section 108 of 

Pub. L. 104–67, set out as an Effective Date of 1995 

Amendment note under section 77l of this title. 

CONSTRUCTION 

Nothing in section to be deemed to create or ratify 

any implied right of action, or to prevent Commission, 

by rule or regulation, from restricting or otherwise reg-

ulating private actions under Securities Exchange Act 

of 1934 (15 U.S.C. 78a et seq.), see section 203 of Pub. L. 

104–67, set out as a note under section 78j–1 of this title. 

§ 77z–2. Application of safe harbor for forward-
looking statements 

(a) Applicability 

This section shall apply only to a forward-
looking statement made by—

(1) an issuer that, at the time that the state-
ment is made, is subject to the reporting re-
quirements of section 78m(a) or section 78o(d) 
of this title; 

(2) a person acting on behalf of such issuer; 
(3) an outside reviewer retained by such 

issuer making a statement on behalf of such 
issuer; or 

(4) an underwriter, with respect to informa-
tion provided by such issuer or information 
derived from information provided by the 
issuer. 

(b) Exclusions 

Except to the extent otherwise specifically 
provided by rule, regulation, or order of the 
Commission, this section shall not apply to a 
forward-looking statement—

(1) that is made with respect to the business 
or operations of the issuer, if the issuer—

(A) during the 3-year period preceding the 
date on which the statement was first 
made—

(i) was convicted of any felony or mis-
demeanor described in clauses (i) through 
(iv) of section 78o(b)(4)(B) of this title; or 

(ii) has been made the subject of a judi-
cial or administrative decree or order aris-
ing out of a governmental action that—

(I) prohibits future violations of the 
antifraud provisions of the securities 
laws; 

(II) requires that the issuer cease and 
desist from violating the antifraud pro-
visions of the securities laws; or 
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(III) determines that the issuer vio-
lated the antifraud provisions of the se-
curities laws;

(B) makes the forward-looking statement 
in connection with an offering of securities 
by a blank check company; 

(C) issues penny stock; 
(D) makes the forward-looking statement 

in connection with a rollup transaction; or 
(E) makes the forward-looking statement 

in connection with a going private trans-
action; or

(2) that is—
(A) included in a financial statement pre-

pared in accordance with generally accepted 
accounting principles; 

(B) contained in a registration statement 
of, or otherwise issued by, an investment 
company; 

(C) made in connection with a tender offer; 
(D) made in connection with an initial 

public offering; 
(E) made in connection with an offering 

by, or relating to the operations of, a part-
nership, limited liability company, or a di-
rect participation investment program; or 

(F) made in a disclosure of beneficial own-
ership in a report required to be filed with 
the Commission pursuant to section 78m(d) 
of this title. 

(c) Safe harbor 

(1) In general 

Except as provided in subsection (b), in any 
private action arising under this subchapter 
that is based on an untrue statement of a ma-
terial fact or omission of a material fact nec-
essary to make the statement not misleading, 
a person referred to in subsection (a) shall not 
be liable with respect to any forward-looking 
statement, whether written or oral, if and to 
the extent that—

(A) the forward-looking statement is—
(i) identified as a forward-looking state-

ment, and is accompanied by meaningful 
cautionary statements identifying impor-
tant factors that could cause actual re-
sults to differ materially from those in the 
forward-looking statement; or 

(ii) immaterial; or

(B) the plaintiff fails to prove that the for-
ward-looking statement—

(i) if made by a natural person, was made 
with actual knowledge by that person that 
the statement was false or misleading; or 

(ii) if made by a business entity, was—
(I) made by or with the approval of an 

executive officer of that entity, and 
(II) made or approved by such officer 

with actual knowledge by that officer 
that the statement was false or mis-
leading. 

(2) Oral forward-looking statements 

In the case of an oral forward-looking state-
ment made by an issuer that is subject to the 
reporting requirements of section 78m(a) or 
section 78o(d) of this title, or by a person act-
ing on behalf of such issuer, the requirement 
set forth in paragraph (1)(A) shall be deemed 
to be satisfied—

(A) if the oral forward-looking statement 
is accompanied by a cautionary statement—

(i) that the particular oral statement is 
a forward-looking statement; and 

(ii) that the actual results could differ 
materially from those projected in the for-
ward-looking statement; and

(B) if—
(i) the oral forward-looking statement is 

accompanied by an oral statement that ad-
ditional information concerning factors 
that could cause actual results to differ 
materially from those in the forward-look-
ing statement is contained in a readily 
available written document, or portion 
thereof; 

(ii) the accompanying oral statement re-
ferred to in clause (i) identifies the docu-
ment, or portion thereof, that contains the 
additional information about those factors 
relating to the forward-looking statement; 
and 

(iii) the information contained in that 
written document is a cautionary state-
ment that satisfies the standard estab-
lished in paragraph (1)(A). 

(3) Availability 

Any document filed with the Commission or 
generally disseminated shall be deemed to be 
readily available for purposes of paragraph (2). 

(4) Effect on other safe harbors 

The exemption provided for in paragraph (1) 
shall be in addition to any exemption that the 
Commission may establish by rule or regula-
tion under subsection (g). 

(d) Duty to update 

Nothing in this section shall impose upon any 
person a duty to update a forward-looking state-
ment. 

(e) Dispositive motion 

On any motion to dismiss based upon sub-
section (c)(1), the court shall consider any state-
ment cited in the complaint and cautionary 
statement accompanying the forward-looking 
statement, which are not subject to material 
dispute, cited by the defendant. 

(f) Stay pending decision on motion 

In any private action arising under this sub-
chapter, the court shall stay discovery (other 
than discovery that is specifically directed to 
the applicability of the exemption provided for 
in this section) during the pendency of any mo-
tion by a defendant for summary judgment that 
is based on the grounds that—

(1) the statement or omission upon which 
the complaint is based is a forward-looking 
statement within the meaning of this section; 
and 

(2) the exemption provided for in this section 
precludes a claim for relief. 

(g) Exemption authority 

In addition to the exemptions provided for in 
this section, the Commission may, by rule or 
regulation, provide exemptions from or under 
any provision of this subchapter, including with 
respect to liability that is based on a statement 
or that is based on projections or other forward-
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looking information, if and to the extent that 
any such exemption is consistent with the pub-
lic interest and the protection of investors, as 
determined by the Commission. 

(h) Effect on other authority of Commission 

Nothing in this section limits, either expressly 
or by implication, the authority of the Commis-
sion to exercise similar authority or to adopt 
similar rules and regulations with respect to 
forward-looking statements under any other 
statute under which the Commission exercises 
rulemaking authority. 

(i) Definitions 

For purposes of this section, the following 
definitions shall apply: 

(1) Forward-looking statement 

The term ‘‘forward-looking statement’’ 
means—

(A) a statement containing a projection of 
revenues, income (including income loss), 
earnings (including earnings loss) per share, 
capital expenditures, dividends, capital 
structure, or other financial items; 

(B) a statement of the plans and objectives 
of management for future operations, in-
cluding plans or objectives relating to the 
products or services of the issuer; 

(C) a statement of future economic per-
formance, including any such statement 
contained in a discussion and analysis of fi-
nancial condition by the management or in 
the results of operations included pursuant 
to the rules and regulations of the Commis-
sion; 

(D) any statement of the assumptions un-
derlying or relating to any statement de-
scribed in subparagraph (A), (B), or (C); 

(E) any report issued by an outside re-
viewer retained by an issuer, to the extent 
that the report assesses a forward-looking 
statement made by the issuer; or 

(F) a statement containing a projection or 
estimate of such other items as may be spec-
ified by rule or regulation of the Commis-
sion. 

(2) Investment company 

The term ‘‘investment company’’ has the 
same meaning as in section 80a–3(a) of this 
title. 

(3) Penny stock 

The term ‘‘penny stock’’ has the same mean-
ing as in section 78c(a)(51) of this title, and the 
rules and regulations, or orders issued pursu-
ant to that section. 

(4) Going private transaction 

The term ‘‘going private transaction’’ has 
the meaning given that term under the rules 
or regulations of the Commission issued pur-
suant to section 78m(e) of this title. 

(5) Securities laws 

The term ‘‘securities laws’’ has the same 
meaning as in section 78c of this title. 

(6) Person acting on behalf of an issuer 

The term ‘‘person acting on behalf of an 
issuer’’ means an officer, director, or employee 
of the issuer. 

(7) Other terms 

The terms ‘‘blank check company’’, ‘‘rollup 
transaction’’, ‘‘partnership’’, ‘‘limited liability 
company’’, ‘‘executive officer of an entity’’ 
and ‘‘direct participation investment pro-
gram’’, have the meanings given those terms 
by rule or regulation of the Commission. 

(May 27, 1933, ch. 38, title I, § 27A, as added Pub. 
L. 104–67, title I, § 102(a), Dec. 22, 1995, 109 Stat. 
749; amended Pub. L. 105–353, title III, § 301(a)(5), 
Nov. 3, 1998, 112 Stat. 3235; Pub. L. 111–203, title 
IX, § 985(a)(4), July 21, 2010, 124 Stat. 1933.)

Editorial Notes 

AMENDMENTS 

2010—Subsec. (c)(1)(B)(ii). Pub. L. 111–203 substituted 

comma for semicolon after ‘‘entity’’ in introductory 

provisions. 

1998—Pub. L. 105–353 made technical correction relat-

ing to placement of section in subchapter.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

EFFECTIVE DATE 

Section not to affect or apply to any private action 

arising under this subchapter or title I of the Securities 

Exchange Act of 1934 (15 U.S.C. 78a et seq.), commenced 

before and pending on Dec. 22, 1995, see section 108 of 

Pub. L. 104–67, set out as an Effective Date of 1995 

Amendment note under section 77l of this title. 

CONSTRUCTION 

Nothing in section deemed to create or ratify any im-

plied right of action, or to prevent Commission, by rule 

or regulation, from restricting or otherwise regulating 

private actions under Securities Exchange Act of 1934 

(15 U.S.C. 78a et seq.), see section 203 of Pub. L. 104–67, 

set out as a note under section 78j–1 of this title. 

§ 77z–2a. Conflicts of interest relating to certain 
securitizations 

(a) In general 

An underwriter, placement agent, initial pur-
chaser, or sponsor, or any affiliate or subsidiary 
of any such entity, of an asset-backed security 
(as such term is defined in section 78c of this 
title, which for the purposes of this section shall 
include a synthetic asset-backed security), shall 
not, at any time for a period ending on the date 
that is one year after the date of the first clos-
ing of the sale of the asset-backed security, en-
gage in any transaction that would involve or 
result in any material conflict of interest with 
respect to any investor in a transaction arising 
out of such activity. 

(b) Rulemaking 

Not later than 270 days after July 21, 2010, the 
Commission shall issue rules for the purpose of 
implementing subsection (a). 

(c) Exception 

The prohibitions of subsection (a) shall not 
apply to—

(1) risk-mitigating hedging activities in con-
nection with positions or holdings arising out 
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1 So in original. Probably should be ‘‘section’’. 

of the underwriting, placement, initial pur-
chase, or sponsorship of an asset-backed secu-
rity, provided that such activities are designed 
to reduce the specific risks to the underwriter, 
placement agent, initial purchaser, or sponsor 
associated with positions or holdings arising 
out of such underwriting, placement, initial 
purchase, or sponsorship; or 

(2) purchases or sales of asset-backed securi-
ties made pursuant to and consistent with—

(A) commitments of the underwriter, 
placement agent, initial purchaser, or spon-
sor, or any affiliate or subsidiary of any such 
entity, to provide liquidity for the asset-
backed security, or 

(B) bona fide market-making in the asset 
backed security. 

(d) Rule of construction 

This subsection 1 shall not otherwise limit the 
application of section 78o–11 of this title. 

(May 27, 1933, ch. 38, title I, § 27B, as added Pub. 
L. 111–203, title VI, § 621(a), July 21, 2010, 124 
Stat. 1631.)

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Pub. L. 111–203, title VI, § 621(b), July 21, 2010, 124 

Stat. 1632, provided that: ‘‘Section 27B of the Securities 

Act of 1933 [15 U.S.C. 77z–2a], as added by this section, 

shall take effect on the effective date of final rules 

issued by the [Securities and Exchange] Commission 

under subsection (b) of such section 27B, except that 

subsections (b) and (d) of such section 27B shall take ef-

fect on the date of enactment of this Act [July 21, 

2010].’’

§ 77z–3. General exemptive authority 

The Commission, by rule or regulation, may 
conditionally or unconditionally exempt any 
person, security, or transaction, or any class or 
classes of persons, securities, or transactions, 
from any provision or provisions of this sub-
chapter or of any rule or regulation issued under 
this subchapter, to the extent that such exemp-
tion is necessary or appropriate in the public in-
terest, and is consistent with the protection of 
investors. 

(May 27, 1933, ch. 38, title I, § 28, as added Pub. L. 
104–290, title I, § 105(a), Oct. 11, 1996, 110 Stat. 
3424; amended Pub. L. 105–353, title III, § 301(a)(5), 
Nov. 3, 1998, 112 Stat. 3235.)

Editorial Notes 

AMENDMENTS 

1998—Pub. L. 105–353 made technical correction relat-

ing to placement of section in subchapter. 

§ 77aa. Schedule of information required in reg-
istration statement 

SCHEDULE A 

(1) The name under which the issuer is doing 
or intends to do business; 

(2) the name of the State or other sovereign 
power under which the issuer is organized; 

(3) the location of the issuer’s principal busi-
ness office, and if the issuer is a foreign or terri-

torial person, the name and address of its agent 
in the United States authorized to receive no-
tice; 

(4) the names and addresses of the directors or 
persons performing similar functions, and the 
chief executive, financial and accounting offi-
cers, chosen or to be chosen if the issuer be a 
corporation, association, trust, or other entity; 
of all partners, if the issuer be a partnership; 
and of the issuer, if the issuer be an individual; 
and of the promoters in the case of a business to 
be formed, or formed within two years prior to 
the filing of the registration statement; 

(5) the names and addresses of the under-
writers; 

(6) the names and addresses of all persons, if 
any, owning of record or beneficially, if known, 
more than 10 per centum of any class of stock of 
the issuer, or more than 10 per centum in the ag-
gregate of the outstanding stock of the issuer as 
of a date within twenty days prior to the filing 
of the registration statement; 

(7) the amount of securities of the issuer held 
by any person specified in paragraphs (4), (5), 
and (6) of this schedule, as of a date within twen-
ty days prior to the filing of the registration 
statement, and, if possible, as of one year prior 
thereto, and the amount of the securities, for 
which the registration statement is filed, to 
which such persons have indicated their inten-
tion to subscribe; 

(8) the general character of the business actu-
ally transacted or to be transacted by the issuer; 

(9) a statement of the capitalization of the 
issuer, including the authorized and outstanding 
amounts of its capital stock and the proportion 
thereof paid up, the number and classes of 
shares in which such capital stock is divided, 
par value thereof, or if it has no par value, the 
stated or assigned value thereof, a description of 
the respective voting rights, preferences, con-
version and exchange rights, rights to dividends, 
profits, or capital of each class, with respect to 
each other class, including the retirement and 
liquidation rights or values thereof; 

(10) a statement of the securities, if any, cov-
ered by options outstanding or to be created in 
connection with the security to be offered, to-
gether with the names and addresses of all per-
sons, if any, to be allotted more than 10 per cen-
tum in the aggregate of such options; 

(11) the amount of capital stock of each class 
issued or included in the shares of stock to be 
offered; 

(12) the amount of the funded debt outstanding 
and to be created by the security to be offered, 
with a brief description of the date, maturity, 
and character of such debt, rate of interest, 
character of amortization provisions, and the se-
curity, if any, therefor. If substitution of any se-
curity is permissible, a summarized statement 
of the conditions under which such substitution 
is permitted. If substitution is permissible with-
out notice, a specific statement to that effect; 

(13) the specific purposes in detail and the ap-
proximate amounts to be devoted to such pur-
poses, so far as determinable, for which the se-
curity to be offered is to supply funds, and if the 
funds are to be raised in part from other sources, 
the amounts thereof and the sources thereof, 
shall be stated; 
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(14) the remuneration, paid or estimated to be 
paid, by the issuer or its predecessor, directly or 
indirectly, during the past year and ensuing 
year to (a) the directors or persons performing 
similar functions, and (b) its officers and other 
persons, naming them wherever such remunera-
tion exceeded $25,000 during any such year; 

(15) the estimated net proceeds to be derived 
from the security to be offered; 

(16) the price at which it is proposed that the 
security shall be offered to the public or the 
method by which such price is computed and 
any variation therefrom at which any portion of 
such security is proposed to be offered to any 
persons or classes of persons, other than the un-
derwriters, naming them or specifying the class. 
A variation in price may be proposed prior to 
the date of the public offering of the security, 
but the Commission shall immediately be noti-
fied of such variation; 

(17) all commissions or discounts paid or to be 
paid, directly or indirectly, by the issuer to the 
underwriters in respect of the sale of the secu-
rity to be offered. Commissions shall include all 
cash, securities, contracts, or anything else of 
value, paid, to be set aside, disposed of, or un-
derstandings with or for the benefit of any other 
persons in which any underwriter is interested, 
made, in connection with the sale of such secu-
rity. A commission paid or to be paid in connec-
tion with the sale of such security by a person 
in which the issuer has an interest or which is 
controlled or directed by, or under common con-
trol with, the issuer shall be deemed to have 
been paid by the issuer. Where any such com-
mission is paid the amount of such commission 
paid to each underwriter shall be stated; 

(18) the amount or estimated amounts, 
itemized in reasonable detail, of expenses, other 
than commissions specified in paragraph (17) of 
this schedule, incurred or borne by or for the ac-
count of the issuer in connection with the sale 
of the security to be offered or properly charge-
able thereto, including legal, engineering, cer-
tification, authentication, and other charges; 

(19) the net proceeds derived from any security 
sold by the issuer during the two years pre-
ceding the filing of the registration statement, 
the price at which such security was offered to 
the public, and the names of the principal under-
writers of such security; 

(20) any amount paid within two years pre-
ceding the filing of the registration statement 
or intended to be paid to any promoter and the 
consideration for any such payment; 

(21) the names and addresses of the vendors 
and the purchase price of any property, or good 
will, acquired or to be acquired, not in the ordi-
nary course of business, which is to be defrayed 
in whole or in part from the proceeds of the se-
curity to be offered, the amount of any commis-
sion payable to any person in connection with 
such acquisition, and the name or names of such 
person or persons, together with any expense in-
curred or to be incurred in connection with such 
acquisition, including the cost of borrowing 
money to finance such acquisition; 

(22) full particulars of the nature and extent of 
the interest, if any, of every director, principal 
executive officer, and of every stockholder hold-
ing more than 10 per centum of any class of 

stock or more than 10 per centum in the aggre-
gate of the stock of the issuer, in any property 
acquired, not in the ordinary course of business 
of the issuer, within two years preceding the fil-
ing of the registration statement or proposed to 
be acquired at such date; 

(23) the names and addresses of counsel who 
have passed on the legality of the issue; 

(24) dates of and parties to, and the general ef-
fect concisely stated of every material contract 
made, not in the ordinary course of business, 
which contract is to be executed in whole or in 
part at or after the filing of the registration 
statement or which contract has been made not 
more than two years before such filing. Any 
management contract or contract providing for 
special bonuses or profit-sharing arrangements, 
and every material patent or contract for a ma-
terial patent right, and every contract by or 
with a public utility company or an affiliate 
thereof, providing for the giving or receiving of 
technical or financial advice or service (if such 
contract may involve a charge to any party 
thereto at a rate in excess of $2,500 per year in 
cash or securities or anything else of value), 
shall be deemed a material contract; 

(25) a balance sheet as of a date not more than 
ninety days prior to the date of the filing of the 
registration statement showing all of the assets 
of the issuer, the nature and cost thereof, when-
ever determinable, in such detail and in such 
form as the Commission shall prescribe (with in-
tangible items segregated), including any loan 
in excess of $20,000 to any officer, director, 
stockholder or person directly or indirectly con-
trolling or controlled by the issuer, or person 
under direct or indirect common control with 
the issuer. All the liabilities of the issuer in 
such detail and such form as the Commission 
shall prescribe, including surplus of the issuer 
showing how and from what sources such sur-
plus was created, all as of a date not more than 
ninety days prior to the filing of the registra-
tion statement. If such statement be not cer-
tified by an independent public or certified ac-
countant, in addition to the balance sheet re-
quired to be submitted under this schedule, a 
similar detailed balance sheet of the assets and 
liabilities of the issuer, certified by an inde-
pendent public or certified accountant, of a date 
not more than one year prior to the filing of the 
registration statement, shall be submitted; 

(26) a profit and loss statement of the issuer 
showing earnings and income, the nature and 
source thereof, and the expenses and fixed 
charges in such detail and such form as the 
Commission shall prescribe for the latest fiscal 
year for which such statement is available and 
for the two preceding fiscal years, year by year, 
or, if such issuer has been in actual business for 
less than three years, then for such time as the 
issuer has been in actual business, year by year. 
If the date of the filing of the registration state-
ment is more than six months after the close of 
the last fiscal year, a statement from such clos-
ing date to the latest practicable date. Such 
statement shall show what the practice of the 
issuer has been during the three years or lesser 
period as to the character of the charges, divi-
dends or other distributions made against its 
various surplus accounts, and as to depreciation, 
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depletion, and maintenance charges, in such de-
tail and form as the Commission shall prescribe, 
and if stock dividends or avails from the sale of 
rights have been credited to income, they shall 
be shown separately with a statement of the 
basis upon which the credit is computed. Such 
statement shall also differentiate between any 
recurring and nonrecurring income and between 
any investment and operating income. Such 
statement shall be certified by an independent 
public or certified accountant; 

(27) if the proceeds, or any part of the pro-
ceeds, of the security to be issued is to be ap-
plied directly or indirectly to the purchase of 
any business, a profit and loss statement of such 
business certified by an independent public or 
certified accountant, meeting the requirements 
of paragraph (26) of this schedule, for the three 
preceding fiscal years, together with a balance 
sheet, similarly certified, of such business, 
meeting the requirements of paragraph (25) of 
this schedule of a date not more than ninety 
days prior to the filing of the registration state-
ment or at the date such business was acquired 
by the issuer if the business was acquired by the 
issuer more than ninety days prior to the filing 
of the registration statement; 

(28) a copy of any agreement or agreements 
(or, if identical agreements are used, the forms 
thereof) made with any underwriter, including 
all contracts and agreements referred to in para-
graph (17) of this schedule; 

(29) a copy of the opinion or opinions of coun-
sel in respect to the legality of the issue, with a 
translation of such opinion, when necessary, 
into the English language; 

(30) a copy of all material contracts referred to 
in paragraph (24) of this schedule, but no disclo-
sure shall be required of any portion of any such 
contract if the Commission determines that dis-
closure of such portion would impair the value 
of the contract and would not be necessary for 
the protection of the investors; 

(31) unless previously filed and registered 
under the provisions of this subchapter, and 
brought up to date, (a) a copy of its articles of 
incorporation, with all amendments thereof and 
of its existing bylaws or instruments cor-
responding thereto, whatever the name, if the 
issuer be a corporation; (b) copy of all instru-
ments by which the trust is created or declared, 
if the issuer is a trust; (c) a copy of its articles 
of partnership or association and all other pa-
pers pertaining to its organization, if the issuer 
is a partnership, unincorporated association, 
joint-stock company, or any other form of orga-
nization; and 

(32) a copy of the underlying agreements or in-
dentures affecting any stock, bonds, or deben-
tures offered or to be offered. 

In case of certificates of deposit, voting trust 
certificates, collateral trust certificates, certifi-
cates of interest or shares in unincorporated in-
vestment trusts, equipment trust certificates, 
interim or other receipts for certificates, and 
like securities, the Commission shall establish 
rules and regulations requiring the submission 
of information of a like character applicable to 
such cases, together with such other informa-
tion as it may deem appropriate and necessary 
regarding the character, financial or otherwise, 

of the actual issuer of the securities and/or the 
person performing the acts and assuming the du-
ties of depositor or manager. 

SCHEDULE B 

(1) Name of borrowing government or subdivi-
sion thereof; 

(2) specific purposes in detail and the approxi-
mate amounts to be devoted to such purposes, so 
far as determinable, for which the security to be 
offered is to supply funds, and if the funds are to 
be raised in part from other sources, the 
amounts thereof and the sources thereof, shall 
be stated; 

(3) the amount of the funded debt and the esti-
mated amount of the floating debt outstanding 
and to be created by the security to be offered, 
excluding intergovernmental debt, and a brief 
description of the date, maturity, character of 
such debt, rate of interest, character of amorti-
zation provisions, and the security, if any, 
therefor. If substitution of any security is per-
missible, a statement of the conditions under 
which such substitution is permitted. If substi-
tution is permissible without notice, a specific 
statement to that effect; 

(4) whether or not the issuer or its predecessor 
has, within a period of twenty years prior to the 
filing of the registration statement, defaulted 
on the principal or interest of any external secu-
rity, excluding intergovernmental debt, and, if 
so, the date, amount, and circumstances of such 
default, and the terms of the succeeding ar-
rangement, if any; 

(5) the receipts, classified by source, and the 
expenditures, classified by purpose, in such de-
tail and form as the Commission shall prescribe 
for the latest fiscal year for which such informa-
tion is available and the two preceding fiscal 
years, year by year; 

(6) the names and addresses of the under-
writers; 

(7) the name and address of its authorized 
agent, if any, in the United States; 

(8) the estimated net proceeds to be derived 
from the sale in the United States of the secu-
rity to be offered; 

(9) the price at which it is proposed that the 
security shall be offered in the United States to 
the public or the method by which such price is 
computed. A variation in price may be proposed 
prior to the date of the public offering of the se-
curity, but the Commission shall immediately 
be notified of such variation; 

(10) all commissions paid or to be paid, di-
rectly or indirectly, by the issuer to the under-
writers in respect of the sale of the security to 
be offered. Commissions shall include all cash, 
securities, contracts, or anything else of value, 
paid, to be set aside, disposed of, or under-
standings with or for the benefit of any other 
persons in which the underwriter is interested, 
made, in connection with the sale of such secu-
rity. Where any such commission is paid, the 
amount of such commission paid to each under-
writer shall be stated; 

(11) the amount or estimated amounts, 
itemized in reasonable detail, of expenses, other 
than the commissions specified in paragraph (10) 
of this schedule, incurred or borne by or for the 
account of the issuer in connection with the sale 
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of the security to be offered or properly charge-
able thereto, including legal, engineering, cer-
tification, and other charges; 

(12) the names and addresses of counsel who 
have passed upon the legality of the issue; 

(13) a copy of any agreement or agreements 
made with any underwriter governing the sale of 
the security within the United States; and 

(14) an agreement of the issuer to furnish a 
copy of the opinion or opinions of counsel in re-
spect to the legality of the issue, with a trans-
lation, where necessary, into the English lan-
guage. Such opinion shall set out in full all 
laws, decrees, ordinances, or other acts of Gov-
ernment under which the issue of such security 
has been authorized. 

(May 27, 1933, ch. 38, title I, schedules A, B, 48 
Stat. 88, 91; Pub. L. 105–353, title III, § 301(a)(6), 
Nov. 3, 1998, 112 Stat. 3235.)

Editorial Notes 

AMENDMENTS 

1998—Schedule A, par. (28). Pub. L. 105–353 substituted 

‘‘identical’’ for ‘‘identic’’.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title.

SUBCHAPTER II—FOREIGN SECURITIES 

§ 77bb. ‘‘Corporation of Foreign Security Hold-
ers’’; creation; principal office; branch offices 

For the purpose of protecting, conserving, and 
advancing the interests of the holders of foreign 
securities in default, there is hereby created a 
body corporate with the name ‘‘Corporation of 
Foreign Security Holders’’ (herein called the 
‘‘Corporation’’). The principal office of the Cor-
poration shall be located in the District of Co-
lumbia, but there may be established agencies 
or branch offices in any city or cities of the 
United States under rules and regulations pre-
scribed by the board of directors. 

(May 27, 1933, ch. 38, title II, § 201, 48 Stat. 92.) 

§ 77cc. Directors of Corporation; appointment, 
term of office, and removal 

The control and management of the Corpora-
tion shall be vested in a board of six directors, 
who shall be appointed and hold office in the fol-
lowing manner: As soon as practicable after the 
date this chapter takes effect the Federal Trade 
Commission (hereinafter in this subchapter 
called ‘‘Commission’’) shall appoint six direc-
tors, and shall designate a chairman and a vice 
chairman from among their number. After the 
directors designated as chairman and vice chair-
man cease to be directors, their successors as 
chairman and vice chairman shall be elected by 
the board of directors itself. Of the directors 
first appointed, two shall continue in office for 
a term of two years, two for a term of four 
years, and two for a term of six years, from the 

date this chapter takes effect, the term of each 
to be designated by the Commission at the time 
of appointment. Their successors shall be ap-
pointed by the Commission, each for a term of 
six years from the date of the expiration of the 
term for which his predecessor was appointed, 
except that any person appointed to fill a va-
cancy occurring prior to the expiration of the 
term for which his predecessor was appointed 
shall be appointed only for the unexpired term 
of such predecessor. No person shall be eligible 
to serve as a director who within the five years 
preceding has had any interest, direct or indi-
rect, in any corporation, company, partnership, 
bank, or association which has sold or offered 
for sale any foreign securities. The office of a di-
rector shall be vacated if the board of directors 
shall, at a meeting specially convened for that 
purpose, by resolution passed by a majority of at 
least two-thirds of the board of directors, re-
move such member from office, provided that 
the member whom it is proposed to remove shall 
have seven days’ notice sent to him of such 
meeting, and that he may be heard. 

(May 27, 1933, ch. 38, title II, § 202, 48 Stat. 93.) 

§ 77dd. Powers and duties of Corporation, gen-
erally 

The Corporation shall have power to adopt, 
alter, and use a corporate seal; to make con-
tracts; to lease such real estate as may be nec-
essary for the transaction of its business; to sue 
and be sued, to complain and to defend, in any 
court of competent jurisdiction, State or Fed-
eral; to require from trustees, financial agents, 
or dealers in foreign securities information rel-
ative to the original or present holders of for-
eign securities and such other information as 
may be required, and to issue subpenas therefor; 
to take over the functions of any fiscal and pay-
ing agents of any foreign securities in default; 
to borrow money for the purposes of this sub-
chapter, and to pledge as collateral for such 
loans any securities deposited with the Corpora-
tion pursuant to this subchapter; by and with 
the consent and approval of the Commission to 
select, employ, and fix the compensation of offi-
cers, directors, members of committees, employ-
ees, attorneys, and agents of the Corporation, 
without regard to the provisions of other laws 
applicable to the employment and compensation 
of officers or employees of the United States; to 
define their authority and duties, require bonds 
of them and fix the penalties thereof, and to dis-
miss at pleasure such officers, employees, attor-
neys, and agents; and to prescribe, amend, and 
repeal, by its board of directors, bylaws, rules, 
and regulations governing the manner in which 
its general business may be conducted and the 
powers granted to it by law may be exercised 
and enjoyed, together with provisions for such 
committees and the functions thereof as the 
board of directors may deem necessary for facili-
tating its business under this subchapter. The 
board of directors of the Corporation shall deter-
mine and prescribe the manner in which its obli-
gations shall be incurred and its expenses al-
lowed and paid. 

(May 27, 1933, ch. 38, title II, § 203, 48 Stat. 93.) 
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