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Bureau of Fisheries and Bureau of Biological Survey
with their respective functions into one agency in De-
partment of the Interior to be known as Fish and Wild-
life Service, and provided that functions of the consoli-
dated agency shall be administered under direction and
supervision of Secretary of the Interior.

Reorg. Plan No. IT of 1930, set out in the Appendix to
Title 5, transferred Bureau of Fisheries in Department
of Commerce and its functions to Department of the In-
terior, to be administered under direction and super-
vision of Secretary of the Interior.

CHAPTER 12—FEDERAL REGULATION AND
DEVELOPMENT OF POWER

SUBCHAPTER I—REGULATION OF THE DEVELOP-
MENT OF WATER POWER AND RESOURCES

Sec.

791. Repealed.

T91a. Short title.

792. Federal Power Commission; creation; num-

ber; appointment; term; qualifications; va-
cancies; quorum; chairman; salary; place of
holding sessions.

793. Appointment of officers and employees of
Commission; duties, and salaries; detail of
officers and employees from other depart-
ments; expenditures authorized.

793a to 795. Repealed or Omitted.

796. Definitions.
797. General powers of Commission.
797a. Congressional authorization for permits, li-

censes, leases, or authorizations for dams,
conduits, reservoirs, etc., within national
parks or monuments.

T97Db. Duty to keep Congress fully and currently in-
formed.

797c. Dams in National Park System units.

797d. Third party contracting by FERC.

798. Purpose and scope of preliminary permits;
transfer and cancellation.

799. License; duration, conditions, revocation, al-
teration, or surrender.

800. Issuance of preliminary permits or licenses.

801. Transfer of license; obligations of transferee.

802. Information to accompany application for li-
cense; landowner notification.

803. Conditions of license generally.

804. Project works affecting navigable waters; re-
quirements insertable in license.

805. Participation by Government in costs of
locks, etc.

806. Time limit for construction of project works;
extension of time; termination or revoca-
tion of licenses for delay.

807. Right of Government to take over project
works.

808. New licenses and renewals.

809. Temporary use by Government of project
works for national safety; compensation for
use.

810. Disposition of charges arising from licenses.

811. Operation of navigation facilities; rules and
regulations; penalties.

812. Public-service licensee; regulations by State
or by commission as to service, rates,
charges, etc.

813. Power entering into interstate commerce;
regulation of rates, charges, etc.

814. Exercise by licensee of power of eminent do-
main.

815. Contract to furnish power extending beyond
period of license; obligations of new li-
censee.

816. Preservation of rights vested prior to June 10,
1920.

817. Projects not affecting navigable waters; ne-

cessity for Federal license, permit or right-
of-way; unauthorized activities.

TITLE 16—CONSERVATION

§785

Sec.

818. Public lands included in project; reservation
of lands from entry.

819. Repealed.

820. Proceedings for revocation of license or to
prevent violations of license.

821. State laws and water rights unaffected.

822. Reservation of right to alter or repeal chap-
ter.

823. Repeal of inconsistent laws.

823a. Conduit hydroelectric facilities.

823b. Enforcement.

823c. Alaska State jurisdiction over small hydro-
electric projects.

823d. Alternative conditions and prescriptions.

SUBCHAPTER II—REGULATION OF ELECTRIC

UTILITY COMPANIES ENGAGED IN INTERSTATE
COMMERCE

824. Declaration of policy; application of sub-
chapter.

824a. Interconnection and coordination of facili-
ties; emergencies; transmission to foreign
countries.

824a-1. Pooling.

824a-2.  Reliability.

824a-3. Cogeneration and small power production.

824a—4. Seasonal diversity electricity exchange.

824b. Disposition of property; consolidations; pur-
chase of securities.

824c. Issuance of securities; assumption of liabil-
ities.

824d. Rates and charges; schedules; suspension of
new rates; automatic adjustment clauses.

824e. Power of Commission to fix rates and
charges; determination of cost of produc-
tion or transmission.

824f. Ordering furnishing of adequate service.

824g. Ascertainment of cost of property and depre-
ciation.

824h. References to State boards by Commission.

824i. Interconnection authority.

824j. Wheeling authority.

824j-1. Open access by unregulated transmitting
utilities.

824Kk. Orders requiring interconnection or wheeling.

8241. Information requirements.

824m. Sales by exempt wholesale generators.

824n. Repealed.

8240. Electric reliability.

8240-1. Critical electric infrastructure security.

824p. Siting of interstate electric transmission fa-
cilities.

824q. Native load service obligation.

824r. Protection of transmission contracts in the
Pacific Northwest.

824s. Transmission infrastructure investment.

824¢t. Electricity market transparency rules.

824u. Prohibition on filing false information.

824v. Prohibition of energy market manipulation.

824w. Joint boards on economic dispatch.

SUBCHAPTER III—LICENSEES AND PUBLIC UTILI-

TIES; PROCEDURAL AND ADMINISTRATIVE
PROVISIONS
825. Accounts and records.
825a. Rates of depreciation; notice to State au-
thorities before fixing.
825Db. Requirements applicable to agencies of
United States.
825c¢. Periodic and special reports; obstructing fil-
ing reports or keeping accounts, etc.
825d. Officials dealing in securities.
825e. Complaints.
825f. Investigations by Commission.
825g. Hearings; rules of procedure.
825h. Administrative powers of Commission; rules,
regulations, and orders.
825i. Appointment of officers and employees; com-

pensation.
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Sec.

825j. Investigations relating to electric energy; re-
ports to Congress.

825Kk. Publication and sale of reports.

8251. Review of orders.

826m. Enforcement provisions.

8256n. Forfeiture for violations; recovery; applica-
bility.

8250. Penalties for violations; applicability of sec-
tion.

8250-1. Enforcement of certain provisions.

825p. Jurisdiction of offenses; enforcement of li-
abilities and duties.

825q. Repealed.

8256q-1. Office of Public Participation.

825r. Separability.

825s. Sale of electric power from reservoir projects;
rate schedules; preference in sale; construc-
tion of transmission lines; disposition of
moneys.

825s-1. Southwestern area sale and transmission of
electric power; disposition of receipts; cre-
ation of continuing fund; use of fund.

8255-2. Southeastern area sale and transmission of
electric power; disposition of receipts; cre-
ation of continuing fund; use of fund.

825s5-3. Southwestern area sale at uniform system-
wide rates of electric power over trans-
mission lines constructed with appropriated
funds or used under contractual arrange-
ments.

825s-4. Southwestern Power Administration; deposit
and availability of advance payments.

825s-5. Southeastern Power Administration; deposit
and availability of advance payments.

825s-6. Southeastern Power Administration; deposit
and availability of discretionary offsetting
collections.

825s-17. Southwestern Power Administration; deposit
and availability of discretionary offsetting
collections.

825t. Utilization of power revenues.

825u. Interest rate on power bonds held by Admin-

istrator of General Services.

SUBCHAPTER IV—STATE AND MUNICIPAL WATER
CONSERVATION FACILITIES

828. Facilitation of development and construction
of water conservation facilities; exemption
from certain Federal requirements.

828a. Definitions.

828Db. Exemption from formula, books and records,
and project cost statement requirements;
annual charges.

828c. Applicability of this subchapter.

FINDINGS

Pub. L. 113-23, §2, Aug. 9, 2013, 127 Stat. 493, provided
that: ““‘Congress finds that—

‘(1) the hydropower industry currently employs ap-
proximately 300,000 workers across the United States;

‘(2) hydropower is the largest source of clean, re-
newable electricity in the United States;

‘“(3) as of the date of enactment of this Act [Aug. 9,
2013], hydropower resources, including pumped stor-
age facilities, provide—

‘“(A) nearly 7 percent of the electricity generated
in the United States; and

‘“(B) approximately 100,000 megawatts of electric
capacity in the United States;

‘“(4) only 3 percent of the 80,000 dams in the United
States generate electricity, so there is substantial
potential for adding hydropower generation to non-
powered dams; and

‘(5) according to one study, by utilizing currently
untapped resources, the United States could add ap-
proximately 60,000 megawatts of new hydropower ca-
pacity by 2025, which could create 700,000 new jobs
over the next 13 years.”’
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SUBCHAPTER I—REGULATION OF THE DE-
VELOPMENT OF WATER POWER AND RE-
SOURCES

CODIFICATION

Section 212 of act of Aug. 26, 1935, ch. 687, 49 Stat. 847,
provided that sections 1 to 29 of the Federal Water
Power Act, as amended (sections 792, 793, 794 to 797, 798
to 818, 819, and 820 to 823 of this title) shall constitute
part I of the act. Said section 212 also repealed sections
25 and 30 of the act (sections 819, 791 of this title). It
also contained a proviso as follows: ‘‘That nothing in
that Act, as amended, shall be construed to repeal or
amend the provisions of the amendment to the Federal
Water Power Act approved March 3, 1921 (41 Stat. 1353
[section 797a of this title]), or the provisions of any
other Act relating to national parks and national
monuments.”

§791. Repealed. Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847

Section, act June 10, 1920, ch. 285, §30, 41 Stat. 1077,
designated the act as The Federal Water Power Act.

§ 791a. Short title

This chapter may be cited as the ‘‘Federal
Power Act”.

(June 10, 1920, ch. 285, pt. III, §321, formerly §320,
as added Aug. 26, 1935, ch. 687, title II, §213, 49
Stat. 863; renumbered Pub. L. 95-617, title II,
§212, Nov. 9, 1978, 92 Stat. 3148.)

CODIFICATION

Section was enacted as part of part III of the Federal
Power Act, and not as part of part I of that Act which
comprises this subchapter.

SHORT TITLE OF 2013 AMENDMENT

Pub. L. 113-23, §1(a), Aug. 9, 2013, 127 Stat. 493, pro-
vided that: ‘““This Act [amending sections 798, 823a, and
2705 of this title and enacting provisions set out as
notes preceding section 791 and under section 797 of this
title] may be cited as the ‘Hydropower Regulatory Effi-
ciency Act of 2013".”

SHORT TITLE OF 1990 AMENDMENT

Pub. L. 101-575, §1, Nov. 15, 1990, 104 Stat. 2834, pro-
vided that: “This Act [enacting section 2243 of Title 42,
The Public Health and Welfare, amending sections 796
and 824a-3 of this title and sections 2014, 2061, 2201, and
2284 of Title 42, and enacting provisions set out as a
note under section 796 of this title] may be cited as the
‘Solar, Wind, Waste, and Geothermal Power Production
Incentives Act of 1990°.”

SHORT TITLE OF 1988 AMENDMENT

Pub. L. 100-473, §1, Oct. 6, 1988, 102 Stat. 2299, provided
that: “This Act [amending section 824e of this title and
enacting provisions set out as notes under section 824e
of this title] may be cited as the ‘Regulatory Fairness
Act’.”

SHORT TITLE OF 1986 AMENDMENT

Pub. L. 99-495, §1(a), Oct. 16, 1986, 100 Stat. 1243, pro-
vided that: “This Act [enacting sections 797b and 823b
of this title, amending sections 797, 800, 802, 803, 807, 808,
817, 823a, 824a-3, and 824j of this title, and enacting pro-
visions set out as notes under sections 797, 803, 823a,
824a-3, and 825h of this title] may be cited as the ‘Elec-
tric Consumers Protection Act of 1986°.”

§792. Federal Power Commission; creation; num-
ber; appointment; term; qualifications; va-
cancies; quorum; chairman; salary; place of
holding sessions

A commission is created and established to be
known as the Federal Power Commission (here-
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inafter referred to as the ‘‘commission’’) which
shall be composed of five commissioners who
shall be appointed by the President, by and with
the advice and consent of the Senate, one of
whom shall be designated by the President as
chairman and shall be the principal executive
officer of the commission. Each chairman, when
so designated, shall act as such until the expira-
tion of his term of office.

The commissioners first appointed under this
section, as amended, shall continue in office for
terms of one, two, three, four, and five years, re-
spectively, from June 23, 1930, the term of each
to be designated by the President at the time of
nomination. Their successors shall be appointed
each for a term of five years from the date of the
expiration of the term for which his predecessor
was appointed and until his successor is ap-
pointed and has qualified, except that he shall
not so continue to serve beyond the expiration
of the next session of Congress subsequent to the
expiration of said fixed term of office, and ex-
cept that any person appointed to fill a vacancy
occurring prior to the expiration of the term for
which his predecessor was appointed shall be ap-
pointed only for the unexpired term. Not more
than three of the commissioners shall be ap-
pointed from the same political party. No person
in the employ of or holding any official relation
to any licensee or to any person, firm, associa-
tion, or corporation engaged in the generation,
transmission, distribution, or sale of power, or
owning stock or bonds thereof, or who is in any
manner pecuniarily interested therein, shall
enter upon the duties of or hold the office of
commissioners. Said commissioners shall not
engage in any other business, vocation, or em-
ployment. No vacancy in the commission shall
impair the right of the remaining commis-
sioners to exercise all the powers of the commis-
sion. Three members of the commission shall
constitute a quorum for the transaction of busi-
ness, and the commission shall have an official
seal of which judicial notice shall be taken. The
commission shall annually elect a vice chair-
man to act in case of the absence or disability
of the chairman or in case of a vacancy in the
office of chairman.

Each commissioner shall receive necessary
traveling and subsistence expenses, or per diem
allowance in lieu thereof, within the limitation
prescribed by law, while away from the seat of
government upon official business.

The principal office of the commission shall be
in the District of Columbia, where its general
sessions shall be held; but whenever the conven-
ience of the public or of the parties may be pro-
moted or delay or expense prevented thereby,
the commission may hold special sessions in any
part of the United States.

(June 10, 1920, ch. 285, pt. I, §1, 41 Stat. 1063;
June 23, 1930, ch. 572, §1, 46 Stat. 797; renumbered
pt. I, Aug. 26, 1935, ch. 687, title II, §212, 49 Stat.
847; 1950 Reorg. Plan No. 9, §3, eff. May 24, 1950,
15 F.R. 3175, 64 Stat. 1265; Pub. L. 86-619, §1, July
12, 1960, 74 Stat. 407.)

CODIFICATION

Provisions which prescribed the compensation of
commissioners were omitted as obsolete. Compensation
of the Chairman and members of the Commission was

TITLE 16—CONSERVATION

§792

prescribed by sections 5314 and 5315 of Title 5, Govern-
ment Organization and Employees, prior to termi-
nation of the Commission. See Termination of Federal
Power Commission; Transfer of Functions note below.

AMENDMENTS

1960—Pub. L. 86-619 provided for continuation in of-
fice of a commissioner upon termination of his term
until a successor is appointed and has qualified, not be-
yond expiration of next session of Congress subsequent
to the expiration of said fixed term of office.

1930—Act June 23, 1938, amended section generally.
Prior to amendment section read as follows: ‘“A com-
mission is hereby created and established, to be known
as the Federal Power Commission (hereinafter referred
to as the commission), which shall be composed of the
Secretary of War, the Secretary of the Interior, and the
Secretary of Agriculture. Two members of the commis-
sion shall constitute a quorum for the transaction of
business, and the commission shall have an official
seal, which shall be judicially noticed. The President
shall designate the chairman of the commission.”

REPEALS

Act Oct. 15, 1949, ch. 695, §5(a), 63 Stat. 880, formerly
cited as a credit to this section, was repealed by Pub.
L. 89-554, §8(a), Sept. 6, 1966, 80 Stat. 655.

TERMINATION OF FEDERAL POWER COMMISSION;
TRANSFER OF FUNCTIONS

Federal Power Commission terminated and its func-
tions, personnel, property, funds, etc., transferred to
Secretary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by
sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title
42, The Public Health and Welfare.

Executive and administrative functions of Federal
Power Commission, with certain reservations, trans-
ferred to Chairman of such Commission, with authority
vested in him to authorize their performance by any of-
ficer, employee, or administrative unit under his juris-
diction, by Reorg. Plan No. 9 of 1950, set out below.

REORGANIZATION PLAN NO. 9 OF 1950
Eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265

Prepared by the President and transmitted to the Sen-
ate and the House of Representatives in Congress as-
sembled, March 13, 1950, pursuant to the provisions of
the Reorganization Act of 1949, approved June 20, 1949
[see b U.S.C. 901 et seq.].

FEDERAL POWER COMMISSION

SECTION 1. TRANSFER OF FUNCTIONS TO THE CHAIRMAN

(a) Subject to the provisions of subsection (b) of this
section, there are hereby transferred from the Federal
Power Commission, hereinafter referred to as the Com-
mission, to the Chairman of the Commission, herein-
after referred to as the Chairman, the executive and ad-
ministrative functions of the Commission, including
functions of the Commission with respect to (1) the ap-
pointment and supervision of personnel employed
under the Commission, (2) the distribution of business
among such personnel and among administrative units
of the Commission, and (3) the use and expenditure of
funds.

(b)(1) In carrying out any of his functions under the
provisions of this section the Chairman shall be gov-
erned by general policies of the Commission and by
such regulatory decisions, findings, and determinations
as the Commission may by law be authorized to make.

(2) The appointment by the Chairman of the heads of
major administrative units under the Commission shall
be subject to the approval of the Commission.

(3) Personnel employed regularly and full time in the
immediate offices of Commissioners other than the
Chairman shall not be affected by the provisions of this
reorganization plan.
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(4) There are hereby reserved to the Commission its
functions with respect to revising budget estimates and
with respect to determining upon the distribution of
appropriated funds according to major programs and
purposes.

SEC. 2. PERFORMANCE OF TRANSFERRED FUNCTIONS

The Chairman may from time to time make such pro-
visions as he shall deem appropriate authorizing the
performance by any officer, employee, or administra-
tive unit under his jurisdiction of any functions trans-
ferred to the Chairman by the provisions of this reorga-
nization plan.

SEC. 3. DESIGNATION OF CHAIRMAN

The functions of the Commission with respect to
choosing a chairman from among the commissioners
composing the Commission are hereby transferred to
the President.

§793. Appointment of officers and employees of
Commission; duties, and salaries; detail of of-
ficers and employees from other depart-
ments; expenditures authorized

The commission shall have authority to ap-
point, prescribe the duties, and fix the salaries
of, a secretary, a chief engineer, a general coun-
sel, a solicitor, and a chief accountant; and may,
subject to the civil service laws, appoint such
other officers and employees as are necessary in
the execution of its functions and fix their sala-
ries in accordance with chapter 51 and sub-
chapter III of chapter 53 of title 5. The commis-
sion may request the President to detail an offi-
cer or officers from the Corps of Engineers, or
other branches of the United States Army, to
serve the commission as engineer officer or offi-
cers, or in any other capacity, in field work out-
side the seat of government, their duties to be
prescribed by the commission; and such detail is
authorized. The President may also, at the re-
quest of the commission, detail, assign, or trans-
fer to the commission, engineers in or under the
Departments of the Interior or Agriculture for
field work outside the seat of government under
the direction of the commission.

The commission may make such expenditures
(including expenditures for rent and personal
services at the seat of government and else-
where, for law books, periodicals, and books of
reference, and for printing and binding) as are
necessary to execute its functions. Expenditures
by the commission shall be allowed and paid
upon the presentation of itemized vouchers
therefor, approved by the chairman of the com-
mission or by such other member or officer as
may be authorized by the commission for that
purpose subject to applicable regulations under
chapters 1 to 11 of title 40 and division C (except
sections 3302, 3306(f), 3307(e), 3501(b), 3509, 3906,
4104, 4710, and 4711) of subtitle I of title 41.

(June 10, 1920, ch. 285, pt. I, §2, 41 Stat. 1063;
June 23, 1930, ch. 572, §1, 46 Stat. 798; renumbered
pt. I, Aug. 26, 1935, ch. 687, title II, §212, 49 Stat.
847; Oct. 28, 1949, ch. 782, title XI, §1106(a), 63
Stat. 972; Oct. 31, 1951, ch. 654, §2(14), 65 Stat.
707.)

CODIFICATION

All appointments referred to in the first sentence are
subject to the civil service laws unless specifically ex-
cepted by those laws or by laws enacted subsequent to
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Executive Order 8743, Apr. 23, 1941, issued by the Presi-
dent pursuant to the Act of Nov. 26, 1940, ch. 919, title
I, §1, 54 Stat. 1211, which covered most excepted posi-
tions into the classified (competitive) civil service. The
Order is set out as a note under section 3301 of Title 5,
Government Organization and Employees.

As to the compensation of such personnel, sections
1202 and 1204 of the Classification Act of 1949, 63 Stat.
972, 973, repealed the Classification Act of 1923 and all
other laws or parts of laws inconsistent with the 1949
Act. The Classification Act of 1949 was repealed Pub. L.
89-554, Sept. 6, 1966, §8(a), 80 Stat. 632, and reenacted as
chapter 51 and subchapter III of chapter 53 of Title 5.
Section 5102 of Title 5 contains the applicability provi-
sions of the 1949 Act, and section 5103 of Title 5 author-
izes the Office of Personnel Management to determine
the applicability to specific positions and employees.

In text, ‘‘chapter 51 and subchapter III of chapter 53
of title 5 substituted for ‘‘the Classification Act of
1949, as amended”’ on authority of Pub. L. 89-554, §7(b),
Sept. 6, 1966, 80 Stat. 631, the first section of which en-
acted Title 5, Government Organization and Employ-
ees.

In text, ‘“‘chapters 1 to 11 of title 40 and division C (ex-
cept sections 3302, 3306(f), 3307(e), 3501(b), 3509, 3906, 4104,
4710, and 4711) of subtitle I of title 41 substituted for
‘‘the Federal Property and Administrative Services Act
of 1949, as amended’ on authority of Pub. L. 107-217,
§5(c), Aug. 21, 2002, 116 Stat. 1303, which Act enacted
Title 40, Public Buildings, Property, and Works, and
Pub. L. 111-350, §6(c), Jan. 4, 2011, 124 Stat. 3854, which
Act enacted Title 41, Public Contracts.

AMENDMENTS

1951—Act Oct. 31, 1951, inserted reference to applica-
ble regulations of the Federal Property and Adminis-
trative Services Act of 1949, as amended, at end of sec-
tion.

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act
of 1949” for ‘‘Classification Act of 1923”’.

1930—Act June 23, 1930, substituted provisions permit-
ting the commission to appoint, prescribe the duties,
and fix the salaries of, a secretary, a chief engineer, a
general counsel, a solicitor, and a chief accountant, and
to appoint such other officers and employees as are
necessary in the execution of its functions and fix their
salaries, and authorizing the detail of officers from the
Corps of Engineers, or other branches of the United
States Army, to serve the commission as engineer offi-
cers, or in any other capacity, in field work outside the
seat of government, and the detail, assignment or
transfer to the commission of engineers in or under the
Departments of the Interior or Agriculture for work
outside the seat of government for provisions which re-
quired the commission to appoint an executive sec-
retary at a salary of $5,000 per year and prescribe his
duties, and which permitted the detail of an officer
from the United States Engineer Corps to serve the
commission as engineer officer; and inserted provisions
permitting the commission to make certain expendi-
tures necessary in the execution of its functions, and
allowing the payment of expenditures upon the presen-
tation of itemized vouchers approved by authorized
persons.

REPEALS

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-
tion, was repealed (subject to a savings clause) by Pub.
L. 89-554, Sept. 6, 1966, §8, 80 Stat. 632, 655.

§793a. Repealed. Pub. L. 87-367, title I, §103(5),
Oct. 4, 1961, 75 Stat. 787

Section, Pub. L. 86-626, title I, §101, July 12, 1960, 74
Stat. 430, authorized the Federal Power Commission to
place four additional positions in grade 18, one in grade
17 and one in grade 16 of the General Schedule of the
Classification Act of 1949.
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§§ 794, 795. Omitted
CODIFICATION

Section 794, which required the work of the commis-
sion to be performed by and through the Departments
of War, Interior, and Agriculture and their personnel,
consisted of the second paragraph of section 2 of act
June 10, 1920, ch. 285, 41 Stat. 1063, which was omitted
in the revision of said section 2 by act June 23, 1930, ch.
572, §1, 46 Stat. 798. The first and third paragraphs of
said section 2 were formerly classified to sections 793
and 795 of this title.

Section 795, which related to expenses of the commis-
sion generally, consisted of the third paragraph of sec-
tion 2 of act June 10, 1920, ch. 285, 41 Stat. 1063. Such
section 2 was amended generally by act June 23, 1930,
ch. 572, §1, 46 Stat. 798, and is classified to section 793
of this title. The first and second paragraphs of said
section 2 were formerly classified to sections 793 and
794 of this title.

§796. Definitions

The words defined in this section shall have
the following meanings for purposes of this
chapter, to wit:

(1) “‘public lands’” means such lands and in-
terest in lands owned by the United States as
are subject to private appropriation and dis-
posal under public land laws. It shall not in-
clude ‘‘reservations’, as hereinafter defined;

(2) “‘reservations’” means national forests,
tribal lands embraced within Indian reserva-
tions, military reservations, and other lands
and interests in lands owned by the United
States, and withdrawn, reserved, or withheld
from private appropriation and disposal under
the public land laws; also lands and interests
in lands acquired and held for any public pur-
poses; but shall not include national monu-
ments or national parks;

(3) ‘‘corporation’” means any corporation,
joint-stock company, partnership, association,
business trust, organized group of persons,
whether incorporated or not, or a receiver or
receivers, trustee or trustees of any of the
foregoing. It shall not include ‘‘municipali-
ties”’ as hereinafter defined;

(4) ‘“‘person’ means an individual or a cor-
poration;

(6) ‘‘licensee’” means any person, State, or
municipality licensed under the provisions of
section 797 of this title, and any assignee or
successor in interest thereof;

(6) ‘“‘State” means a State admitted to the
Union, the District of Columbia, and any orga-
nized Territory of the United States;

(7) “municipality’” means a city, county, ir-
rigation district, drainage district, or other
political subdivision or agency of a State com-
petent under the laws thereof to carry on the
business of developing, transmitting, utilizing,
or distributing power;

(8) ‘“‘navigable waters’” means those parts of
streams or other bodies of water over which
Congress has jurisdiction under its authority
to regulate commerce with foreign nations
and among the several States, and which ei-
ther in their natural or improved condition
notwithstanding interruptions between the
navigable parts of such streams or waters by
falls, shallows, or rapids compelling land car-
riage, are used or suitable for use for the
transportation of persons or property in inter-
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state or foreign commerce, including therein
all such interrupting falls, shallows, or rapids,
together with such other parts of streams as
shall have been authorized by Congress for im-
provement by the United States or shall have
been recommended to Congress for such im-
provement after investigation under its au-
thority;

(9) “municipal purposes’ means and includes
all purposes within municipal powers as de-
fined by the constitution or laws of the State
or by the charter of the municipality;

(10) ““Government dam’ means a dam or
other work constructed or owned by the
United States for Government purposes with
or without contribution from others;

(11) ‘“‘project” means complete unit of im-
provement or development, consisting of a
power house, all water conduits, all dams and
appurtenant works and structures (including
navigation structures) which are a part of said
unit, and all storage, diverting, or forebay res-
ervoirs directly connected therewith, the pri-
mary line or lines transmitting power there-
from to the point of junction with the dis-
tribution system or with the interconnected
primary transmission system, all miscellane-
ous structures used and useful in connection
with said unit or any part thereof, and all
water-rights, rights-of-way, ditches, dams, res-
ervoirs, lands, or interest in lands the use and
occupancy of which are necessary or appro-
priate in the maintenance and operation of
such unit;

(12) ‘“‘project works” means the physical
structures of a project;

(13) “‘net investment’ in a project means the
actual legitimate original cost thereof as de-
fined and interpreted in the ‘‘classification of
investment in road and equipment of steam
roads, issue of 1914, Interstate Commerce Com-
mission”’, plus similar costs of additions there-
to and betterments thereof, minus the sum of
the following items properly allocated thereto,
if and to the extent that such items have been
accumulated during the period of the license
from earnings in excess of a fair return on
such investment: (a) Unappropriated surplus,
(b) aggregate credit balances of current depre-
ciation accounts, and (c) aggregate appropria-
tions of surplus or income held in amortiza-
tion, sinking fund, or similar reserves, or ex-
pended for additions or betterments or used
for the purposes for which such reserves were
created. The term ‘‘cost’’ shall include, insofar
as applicable, the elements thereof prescribed
in said classification, but shall not include ex-
penditures from funds obtained through dona-
tions by States, municipalities, individuals, or
others, and said classification of investment of
the Interstate Commerce Commission shall in-
sofar as applicable be published and promul-
gated as a part of the rules and regulations of
the Commission;

(14) ‘“‘Commission” and ‘‘Commissioner”
means the Federal Power Commission, and a
member thereof, respectively;

(15) ‘“‘State commission” means the regu-
latory body of the State or municipality hav-
ing jurisdiction to regulate rates and charges
for the sale of electric energy to consumers
within the State or municipality;
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(16) ‘‘security’ means any note, stock, treas-
ury stock, bond, debenture, or other evidence
of interest in or indebtedness of a corporation
subject to the provisions of this chapter;

A7 (A) ‘“‘small power production facility”
means a facility which is an eligible solar,
wind, waste, or geothermal facility, or a facil-
ity which—

(i) produces electric energy solely by the
use, as a primary energy source, of biomass,
waste, renewable resources, geothermal re-
sources, or any combination thereof; and

(ii) has a power production capacity which,
together with any other facilities located at
the same site (as determined by the Commis-
sion), is not greater than 80 megawatts;

(B) “‘primary energy source’’ means the fuel
or fuels used for the generation of electric en-
ergy, except that such term does not include,
as determined under rules prescribed by the
Commission, in consultation with the Sec-
retary of Energy—

(i) the minimum amounts of fuel required
for ignition, startup, testing, flame sta-
bilization, and control uses, and

(ii) the minimum amounts of fuel required
to alleviate or prevent—

(I) unanticipated equipment outages, and

(IT) emergencies, directly affecting the
public health, safety, or welfare, which
would result from electric power outages;

(C) ““‘qualifying small power production facil-
ity” means a small power production facility
that the Commission determines, by rule,
meets such requirements (including require-
ments respecting fuel use, fuel efficiency, and
reliability) as the Commission may, by rule,
prescribe;

(D) ‘“‘qualifying small power producer”
means the owner or operator of a qualifying
small power production facility;

(E) ‘‘eligible solar, wind, waste or geo-
thermal facility’’ means a facility which pro-
duces electric energy solely by the use, as a
primary energy source, of solar energy, wind
energy, waste resources or geothermal re-
sources; but only if—

(i) either of the following is submitted to
the Commission not later than December 31,
1994:

(I) an application for certification of the
facility as a qualifying small power pro-
duction facility; or

(IT) notice that the facility meets the re-
quirements for qualification; and

(ii) comnstruction of such facility com-
mences not later than December 31, 1999, or,
if not, reasonable diligence is exercised to-
ward the completion of such facility taking
into account all factors relevant to con-
struction of the facility.!

(18)(A) ‘‘cogeneration facility’” means a fa-
cility which produces—
(i) electric energy, and
(ii) steam or forms of useful energy (such
as heat) which are used for industrial, com-
mercial, heating, or cooling purposes;
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(B) “‘qualifying cogeneration facility’’ means
a cogeneration facility that the Commission
determines, by rule, meets such requirements
(including requirements respecting minimum
size, fuel use, and fuel efficiency) as the Com-
mission may, by rule, prescribe;

(C) ‘“‘qualifying cogenerator’” means the
owner or operator of a qualifying cogeneration
facility;

(19) ‘‘Federal power marketing agency’”’
means any agency or instrumentality of the
United States (other than the Tennessee Val-
ley Authority) which sells electric energy;

(20) ““evidentiary hearings’ and ‘‘evidentiary
proceeding’” mean a proceeding conducted as
provided in sections 554, 556, and 557 of title 5;

(21) ‘‘State regulatory authority” has the
same meaning as the term ‘‘State commis-
sion”’, except that in the case of an electric
utility with respect to which the Tennessee
Valley Authority has ratemaking authority
(as defined in section 2602 of this title), such
term means the Tennessee Valley Authority;

(22) ELECTRIC UTILITY.—(A) The term ‘‘elec-
tric utility” means a person or Federal or
State agency (including an entity described in
section 824(f) of this title) that sells electric
energy.l

(B) The term ‘‘electric utility’ includes the
Tennessee Valley Authority and each Federal
power marketing administration.!

(23) TRANSMITTING UTILITY.—The term
“transmitting utility” means an entity (in-
cluding an entity described in section 824(f) of
this title) that owns, operates, or controls fa-
cilities used for the transmission of electric
energy—

(A) in interstate commerce;
(B) for the sale of electric energy at whole-
sale.l

(24) WHOLESALE TRANSMISSION SERVICES.—
The term ‘‘wholesale transmission services’”
means the transmission of electric energy
sold, or to be sold, at wholesale in interstate
commerce.!

(25) EXEMPT WHOLESALE GENERATOR.—The
term ‘‘exempt wholesale generator’ shall have
the meaning provided by section 79z-5a2 of
title 15.1

(26) ELECTRIC COOPERATIVE.—The term ‘‘elec-

tric cooperative’” means a cooperatively
owned electric utility.!
(27) RTO.—The term ‘‘Regional Trans-

mission Organization” or “‘RTO’ means an en-
tity of sufficient regional scope approved by
the Commission—

(A) to exercise operational or functional
control of facilities used for the trans-
mission of electric energy in interstate com-
merce; and

(B) to ensure nondiscriminatory access to
the facilities.?

(28) ISO.—The term ‘‘Independent System
Operator” or “ISO” means an entity approved
by the Commission—

(A) to exercise operational or functional
control of facilities used for the trans-
mission of electric energy in interstate com-
merce; and

2See References in Text note below.



Page 1245

(B) to ensure nondiscriminatory access to
the facilities.3

(29) TRANSMISSION ORGANIZATION.—The term
“Transmission Organization” means a Re-
gional Transmission Organization, Independ-
ent System Operator, independent trans-
mission provider, or other transmission orga-
nization finally approved by the Commission
for the operation of transmission facilities.

(June 10, 1920, ch. 285, pt. I, §3, 41 Stat. 1063; re-
numbered pt. I and amended, Aug. 26, 1935, ch.
687, title II, §§201, 212, 49 Stat. 838, 847; Pub. L.
95-617, title II, §201, Nov. 9, 1978, 92 Stat. 3134;
Pub. L. 96294, title VI, §643(a)(1), June 30, 1980,
94 Stat. 770; Pub. L. 101-575, §3, Nov. 15, 1990, 104
Stat. 2834; Pub. L. 102-46, May 17, 1991, 105 Stat.
249; Pub. L. 102-486, title VII, §726, Oct. 24, 1992,
106 Stat. 2921; Pub. L. 109-58, title XII, §§1253(b),
1291(b), Aug. 8, 2005, 119 Stat. 970, 984.)

REFERENCES IN TEXT

Section 79z-5a of title 15, referred to in par. (25), was
repealed by Pub. L. 109-58, title XII, §1263, Aug. 8, 2005,
119 Stat. 974.

AMENDMENTS

2005—Par. (17)(C). Pub. L. 109-58, §1253(b)(1), amended
subpar. (C) generally. Prior to amendment, subpar. (C)
read as follows: ‘‘‘qualifying small power production
facility’ means a small power production facility—

‘(i) which the Commission determines, by rule,
meets such requirements (including requirements re-
specting fuel use, fuel efficiency, and reliability) as
the Commission may, by rule, prescribe; and

¢“(ii) which is owned by a person not primarily en-
gaged in the generation or sale of electric power
(other than electric power solely from cogeneration
facilities or small power production facilities);”.

Par. (18)(B). Pub. L. 109-58, §1253(b)(2), amended sub-
par. (B) generally. Prior to amendment, subpar. (B)
read as follows: ‘‘‘qualifying cogeneration facility’
means a cogeneration facility which—

‘(i) the Commission determines, by rule, meets
such requirements (including requirements respect-
ing minimum size, fuel use, and fuel efficiency) as the
Commission may, by rule, prescribe; and

‘‘(ii) is owned by a person not primarily engaged in
the generation or sale of electric power (other than
electric power solely from cogeneration facilities or
small power production facilities);”’.

Pars. (22), (23). Pub. L. 109-58, §1291(b)(1), added pars.
(22) and (23) and struck out former pars. (22) and (23)
which read as follows:

“(22) ‘electric utility’ means any person or State
agency (including any municipality) which sells elec-
tric energy; such term includes the Tennessee Valley
Authority, but does not include any Federal power
marketing agency.

¢“(23) TRANSMITTING UTILITY.—The term ‘transmitting
utility’ means any electric utility, qualifying cogenera-
tion facility, qualifying small power production facil-
ity, or Federal power marketing agency which owns or
operates electric power transmission facilities which
are used for the sale of electric energy at wholesale.”

Pars. (26) to (29). Pub. L. 109-58, §1291(b)(2), added
pars. (26) to (29).

1992—Par. (22). Pub. L. 102-486, §726(b), inserted ‘‘(in-
cluding any municipality)’’ after ‘“‘State agency’.

Pars. (23) to (25). Pub. L. 102-486, §726(a), added pars.
(23) to (25).

1991—Par. (17)(E). Pub. L. 102-46 struck out ¢, and
which would otherwise not qualify as a small power
production facility because of the power production ca-
pacity limitation contained in subparagraph (A)(ii)”
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after ‘‘geothermal resources’” in introductory provi-
sions.

1990—Par. (17)(A). Pub. L. 101-575, §3(a), inserted ‘‘a
facility which is an eligible solar, wind, waste, or geo-
thermal facility, or’’.

Par. (17)(E). Pub. L. 101-575, §3(b), added subpar. (E).

1980—Par. (17)(A)(A). Pub. L. 96-294 added applicability
to geothermal resources.

1978—Pars. (17) to (22). Pub. L. 95-617 added pars. (17)
to (22).

1935—Act Aug. 26, 1935, §201, amended definitions of
“‘reservations’ and ‘‘corporations’’, and inserted defini-
tions of ‘‘person’’, ‘‘licensee’’, ‘‘commission”, ‘‘commis-
sioner”, ‘‘State commission’ and ‘‘security’’.

FERC REGULATIONS

Pub. L. 101-575, §4, Nov. 15, 1990, 104 Stat. 2834, pro-
vided that: ‘“Unless the Federal Energy Regulatory
Commission otherwise specifies, by rule after enact-
ment of this Act [Nov. 15, 1990], any eligible solar, wind,
waste, or geothermal facility (as defined in section
3(17)(E) of the Federal Power Act as amended by this
Act [16 U.S.C. 796(17)(E)]), which is a qualifying small
power production facility (as defined in subparagraph
(C) of section 3(17) of the Federal Power Act as amend-
ed by this Act)—

‘“(1) shall be considered a qualifying small power
production facility for purposes of part 292 of title 18,
Code of Federal Regulations, notwithstanding any
size limitations contained in such part, and

‘“(2) shall not be subject to the size limitation con-
tained in section 292.601(b) of such part.”

STATE AUTHORITIES; CONSTRUCTION

Pub. L. 102486, title VII, §731, Oct. 24, 1992, 106 Stat.
2921, provided that: ‘“Nothing in this title [enacting sec-
tions 824/, 824m, and 8250-1 of this title and former sec-
tions 79z-ba and 79z-5b of Title 15, Commerce and
Trade, and amending this section, sections 824, 824j,
824k, 8256n, 8250, and 2621 of this title, and provisions
formerly set out as a note under former section 79k of
Title 15] or in any amendment made by this title shall
be construed as affecting or intending to affect, or in
any way to interfere with, the authority of any State
or local government relating to environmental protec-
tion or the siting of facilities.”

TERMINATION OF FEDERAL POWER COMMISSION;
TRANSFER OF FUNCTIONS

Federal Power Commission terminated and functions,
personnel, property, funds, etc., transferred to Sec-
retary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by
sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title
42, The Public Health and Welfare.

ABOLITION OF INTERSTATE COMMERCE COMMISSION AND
TRANSFER OF FUNCTIONS

Interstate Commerce Commission abolished and func-
tions of Commission transferred, except as otherwise
provided in Pub. L. 10488, to Surface Transportation
Board effective Jan. 1, 1996, by section 1302 of Title 49,
Transportation, and section 101 of Pub. L. 104-88, set
out as a note under section 1301 of Title 49. References
to Interstate Commerce Commission deemed to refer to
Surface Transportation Board, a member or employee
of the Board, or Secretary of Transportation, as appro-
priate, see section 205 of Pub. L. 104-88, set out as a
note under section 1301 of Title 49.

§797. General powers of Commission

The Commission is authorized and empow-
ered—
(a) Investigations and data

To make investigations and to collect and
record data concerning the utilization of the
water resources of any region to be developed,
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the water-power industry and its relation to
other industries and to interstate or foreign
commerce, and concerning the location, capac-
ity, development costs, and relation to markets
of power sites, and whether the power from Gov-
ernment dams can be advantageously used by
the United States for its public purposes, and
what is a fair value of such power, to the extent
the Commission may deem necessary or useful
for the purposes of this chapter.

(b) Statements as to investment of licensees in
projects; access to projects, maps, etc.

To determine the actual legitimate original
cost of and the net investment in a licensed
project, and to aid the Commission in such de-
terminations, each licensee shall, upon oath,
within a reasonable period of time to be fixed by
the Commission, after the construction of the
original project or any addition thereto or bet-
terment thereof, file with the Commission in
such detail as the Commission may require, a
statement in duplicate showing the actual le-
gitimate original cost of construction of such
project addition, or betterment, and of the price
paid for water rights, rights-of-way, lands, or in-
terest in lands. The licensee shall grant to the
Commission or to its duly authorized agent or
agents, at all reasonable times, free access to
such project, addition, or betterment, and to all
maps, profiles, contracts, reports of engineers,
accounts, books, records, and all other papers
and documents relating thereto. The statement
of actual legitimate original cost of said project,
and revisions thereof as determined by the Com-
mission, shall be filed with the Secretary of the
Treasury.

(c) Cooperation with executive departments; in-
formation and aid furnished Commission

To cooperate with the executive departments
and other agencies of State or National Govern-
ments in such investigations; and for such pur-
pose the several departments and agencies of the
National Government are authorized and di-
rected upon the request of the Commission, to
furnish such records, papers, and information in
their possession as may be requested by the
Commission, and temporarily to detail to the
Commission such officers or experts as may be
necessary in such investigations.

(d) Publication of information, etc.; reports to
Congress

To make public from time to time the infor-
mation secured hereunder, and to provide for
the publication of its reports and investigations
in such form and manner as may be best adapted
for public information and use. The Commission,
on or before the 3d day of January of each year,
shall submit to Congress for the fiscal year pre-
ceding a classified report showing the permits
and licenses issued under this subchapter, and in
each case the parties thereto, the terms pre-
scribed, and the moneys received if any, or ac-
count thereof.

(e) Issue of licenses for construction, etc., of
dams, conduits, reservoirs, etc.

To issue licenses to citizens of the United

States, or to any association of such citizens, or
to any corporation organized under the laws of
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the United States or any State thereof, or to
any State or municipality for the purpose of
constructing, operating, and maintaining dams,
water conduits, reservoirs, power houses, trans-
mission lines, or other project works necessary
or convenient for the development and improve-
ment of navigation and for the development,
transmission, and utilization of power across,
along, from, or in any of the streams or other
bodies of water over which Congress has juris-
diction under its authority to regulate com-
merce with foreign nations and among the sev-
eral States, or upon any part of the public lands
and reservations of the United States (including
the Territories), or for the purpose of utilizing
the surplus water or water power from any Gov-
ernment dam, except as herein provided: Pro-
vided, That licenses shall be issued within any
reservation only after a finding by the Commis-
sion that the license will not interfere or be in-
consistent with the purpose for which such res-
ervation was created or acquired, and shall be
subject to and contain such conditions as the
Secretary of the department under whose super-
vision such reservation falls shall deem nec-
essary for the adequate protection and utiliza-
tion of such reservation:! The license applicant
and any party to the proceeding shall be enti-
tled to a determination on the record, after op-
portunity for an agency trial-type hearing of no
more than 90 days, on any disputed issues of ma-
terial fact with respect to such conditions. All
disputed issues of material fact raised by any
party shall be determined in a single trial-type
hearing to be conducted by the relevant re-
source agency in accordance with the regula-
tions promulgated under this subsection and
within the time frame established by the Com-
mission for each license proceeding. Within 90
days of August 8, 2005, the Secretaries of the In-
terior, Commerce, and Agriculture shall estab-
lish jointly, by rule, the procedures for such ex-
pedited trial-type hearing, including the oppor-
tunity to undertake discovery and cross-exam-
ine witnesses, in consultation with the Federal
Energy Regulatory Commission.2 Provided fur-
ther, That no license affecting the navigable ca-
pacity of any navigable waters of the United
States shall be issued until the plans of the dam
or other structures affecting the navigation
have been approved by the Chief of Engineers
and the Secretary of the Army. Whenever the
contemplated improvement is, in the judgment
of the Commission, desirable and justified in the
public interest for the purpose of improving or
developing a waterway or waterways for the use
or benefit of interstate or foreign commerce, a
finding to that effect shall be made by the Com-
mission and shall become a part of the records
of the Commission: Provided further, That in
case the Commission shall find that any Govern-
ment dam may be advantageously used by the
United States for public purposes in addition to
navigation, no license therefor shall be issued
until two years after it shall have reported to
Congress the facts and conditions relating there-
to, except that this provision shall not apply to
any Government dam constructed prior to June
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10, 1920: And provided further, That upon the fil-
ing of any application for a license which has
not been preceded by a preliminary permit
under subsection (f) of this section, notice shall
be given and published as required by the pro-
viso of said subsection. In deciding whether to
issue any license under this subchapter for any
project, the Commission, in addition to the
power and development purposes for which li-
censes are issued, shall give equal consideration
to the purposes of energy conservation, the pro-
tection, mitigation of damage to, and enhance-
ment of, fish and wildlife (including related
spawning grounds and habitat), the protection of
recreational opportunities, and the preservation
of other aspects of environmental quality.

(f) Preliminary permits; notice of application

To issue preliminary permits for the purpose
of enabling applicants for a license hereunder to
secure the data and to perform the acts required
by section 802 of this title: Provided, however,
That upon the filing of any application for a pre-
liminary permit by any person, association, or
corporation the Commission, before granting
such application, shall at once give notice of
such application in writing to any State or mu-
nicipality likely to be interested in or affected
by such application; and shall also publish no-
tice of such application once each week for four
weeks in a daily or weekly newspaper published
in the county or counties in which the project or
any part hereof or the lands affected thereby are
situated.

(g) Investigation of occupancy for developing
power; orders

Upon its own motion to order an investigation
of any occupancy of, or evidenced intention to
occupy, for the purpose of developing electric
power, public lands, reservations, or streams or
other bodies of water over which Congress has
jurisdiction under its authority to regulate com-
merce with foreign nations and among the sev-
eral States by any person, corporation, State, or
municipality and to issue such order as it may
find appropriate, expedient, and in the public in-
terest to conserve and utilize the navigation and
water-power resources of the region.

(June 10, 1920, ch. 285, pt. I, §4, 41 Stat. 1065;
June 23, 1930, ch. 572, §2, 46 Stat. 798; renumbered
pt. I and amended, Aug. 26, 1935, ch. 687, title II,
§§202, 212, 49 Stat. 839, 847; July 26, 1947, ch. 343,
title II, §205(a), 61 Stat. 501; Pub. L. 97-375, title
II, §212, Dec. 21, 1982, 96 Stat. 1826; Pub. L. 99-495,
§3(a), Oct. 16, 1986, 100 Stat. 1243; Pub. L. 109-58,
title II, §241(a), Aug. 8, 2005, 119 Stat. 674.)

AMENDMENTS

2006—Subsec. (e). Pub. L. 109-58, which directed
amendment of subsec. (e) by inserting after ‘‘adequate
protection and utilization of such reservation.” at end
of first proviso ‘‘The license applicant and any party to
the proceeding shall be entitled to a determination on
the record, after opportunity for an agency trial-type
hearing of no more than 90 days, on any disputed issues
of material fact with respect to such conditions. All
disputed issues of material fact raised by any party
shall be determined in a single trial-type hearing to be
conducted by the relevant resource agency in accord-
ance with the regulations promulgated under this sub-
section and within the time frame established by the
Commission for each license proceeding. Within 90 days

TITLE 16—CONSERVATION

§797

of August 8, 2005, the Secretaries of the Interior, Com-
merce, and Agriculture shall establish jointly, by rule,
the procedures for such expedited trial-type hearing,
including the opportunity to undertake discovery and
cross-examine witnesses, in consultation with the Fed-
eral Energy Regulatory Commission.”, was executed by
making the insertion after ‘‘adequate protection and
utilization of such reservation:” at end of first proviso,
to reflect the probable intent of Congress.

1986—Subsec. (e). Pub. L. 99495 inserted provisions
that in deciding whether to issue any license under this
subchapter, the Commission, in addition to power and
development purposes, is required to give equal consid-
eration to purposes of energy conservation, the protec-
tion, mitigation of damage to, and enhancement of, fish
and wildlife, the protection of recreational opportuni-
ties, and the preservation of environmental quality.

1982—Subsec. (d). Pub. L. 97-375 struck out provision
that the report contain the names and show the com-
pensation of the persons employed by the Commission.

1935—Subsec. (a). Act Aug. 26, 1935, §202, struck out
last paragraph of subsec. (a) which related to state-
ments of cost of construction, etc., and free access to
projects, maps, etc., and is now covered by subsec. (b).

Subsecs. (b), (¢). Act Aug. 26, 1935, §202, added subsec.
(b) and redesignated former subsecs. (b) and (c) as (¢)
and (d), respectively.

Subsec. (d). Act Aug. 26, 1935, §202, redesignated sub-
sec. (¢) as (d) and substituted ‘‘3d day of January’’ for
“first Monday in December’” in second sentence.
Former subsec. (d) redesignated (e).

Subsec. (e). Act Aug. 26, 1935, §202, redesignated sub-
sec. (d) as (e) and substituted ‘‘streams or other bodies
of water over which Congress has jurisdiction under its
authority to regulate commerce with foreign nations
and among the several States” for ‘‘navigable waters of
the United States’ and ‘‘subsection (f)”’ for ‘‘subsection
(e)”’. Former subsec. (e) redesignated (f).

Subsec. (f). Act Aug. 26, 1935, §202, redesignated sub-
sec. (e) as (f) and substituted ‘‘once each week for four
weeks”’ for ‘‘for eight weeks’’. Former section (f), which
related to the power of the Commission to prescribe
regulations for the establishment of a system of ac-
counts and the maintenance thereof, was struck out by
act Aug. 26, 1935.

Subsec. (g). Act Aug. 26, 1935, §202, added subsec. (g).
Former subsec. (g), which related to the power of the
Commission to hold hearings and take testimony by
deposition, was struck out.

Subsec. (h). Act Aug. 26, 1935, §202, struck out subsec.
(h) which related to the power of the Commission to
perform any and all acts necessary and proper for the
purpose of carrying out the provisions of this chapter.

1930—Subsec. (d). Act June 23, 1930, inserted sentence
respecting contents of report.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces” which in sections 3010
to 3013 continued military Department of the Army
under administrative supervision of Secretary of the
Army.

EFFECTIVE DATE OF 1986 AMENDMENT

Pub. L. 99-495, §18, Oct. 16, 1986, 100 Stat. 1259, pro-
vided that: “Except as otherwise provided in this Act,
the amendments made by this Act [enacting section
823b of this title and amending this section and sec-
tions 800, 802, 803, 807, 808, 817, 823a, 824a-3, and 824j of
this title] shall take effect with respect to each license,
permit, or exemption issued under the Federal Power
Act after the enactment of this Act [Oct. 16, 1986]. The
amendments made by sections 6 and 12 of this Act [en-
acting section 823b of this title and amending section
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817 of this title] shall apply to licenses, permits, and ex-
emptions without regard to when issued.”

SAVINGS PROVISION

Pub. L. 99-495, §17(a), Oct. 16, 1986, 100 Stat. 1259, pro-
vided that: ‘“Nothing in this Act [see Short Title of 1986
Amendment note set out under section 791a of this
title] shall be construed as authorizing the appropria-
tion of water by any Federal, State, or local agency, In-
dian tribe, or any other entity or individual. Nor shall
any provision of this Act—

‘(1) affect the rights or jurisdiction of the United
States, the States, Indian tribes, or other entities
over waters of any river or stream or over any ground
water resource;

‘“(2) alter, amend, repeal, interpret, modify, or be in
conflict with any interstate compact made by the
States;

‘“(3) alter or establish the respective rights of
States, the United States, Indian tribes, or any per-
son with respect to any water or water-related right;

‘“(4) affect, expand, or create rights to use trans-
mission facilities owned by the Federal Government;

‘“(5) alter, amend, repeal, interpret, modify, or be in
conflict with, the Treaty rights or other rights of any
Indian tribe;

‘(6) permit the filing of any competing application
in any relicensing proceeding where the time for fil-
ing a competing application expired before the enact-
ment of this Act [Oct. 16, 1986]; or

‘(7)) modify, supersede, or affect the Pacific North-
west Electric Power Planning and Conservation Act
[16 U.S.C. 839 et seq.].”

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
in subsec. (d) of this section relating to submitting a
classified annual report to Congress showing permits
and licenses issued under this subchapter, see section
3003 of Pub. L. 104-66, as amended, set out as a note
under section 1113 of Title 31, Money and Finance, and
page 91 of House Document No. 103-7.

PROMOTING HYDROPOWER DEVELOPMENT AT NONPOW-
ERED DAMS AND CLOSED LOOP PUMPED STORAGE
PROJECTS

Pub. L. 113-23, §6, Aug. 9, 2013, 127 Stat. 495, provided
that:

‘‘(a) IN GENERAL.—To improve the regulatory process
and reduce delays and costs for hydropower develop-
ment at nonpowered dams and closed loop pumped stor-
age projects, the Federal Energy Regulatory Commis-
sion (referred to in this section as the ‘Commission’)
shall investigate the feasibility of the issuance of a li-
cense for hydropower development at nonpowered dams
and closed loop pumped storage projects in a 2-year pe-
riod (referred to in this section as a ‘2-year process’).
Such a 2-year process shall include any prefiling licens-
ing process of the Commission.

“(b) WORKSHOPS AND PILOTS.—The
shall—

‘(1) not later than 60 days after the date of enact-
ment of this Act [Aug. 9, 2013], hold an initial work-
shop to solicit public comment and recommendations
on how to implement a 2-year process;

‘“(2) develop criteria for identifying projects featur-
ing hydropower development at nonpowered dams and
closed loop pumped storage projects that may be ap-
propriate for licensing within a 2-year process;

‘(3) not later than 180 days after the date of enact-
ment of this Act, develop and implement pilot
projects to test a 2-year process, if practicable; and

‘“(4) not later than 3 years after the date of imple-
mentation of the final pilot project testing a 2-year
process, hold a final workshop to solicit public com-
ment on the effectiveness of each tested 2-year proc-
ess.

‘(c) MEMORANDUM OF UNDERSTANDING.—The Commis-
sion shall, to the extent practicable, enter into a

Commission
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memorandum of understanding with any applicable
Federal or State agency to implement a pilot project
described in subsection (b).

““(d) REPORTS.—

(1) PILOT PROJECTS NOT IMPLEMENTED.—If the Com-
mission determines that no pilot project described in
subsection (b) is practicable because no 2-year proc-
ess is practicable, not later than 240 days after the
date of enactment of this Act [Aug. 9, 2013], the Com-
mission shall submit to the Committee on Energy
and Commerce of the House of Representatives and
the Committee on Energy and Natural Resources of
the Senate a report that—

‘“(A) describes the public comments received as
part of the initial workshop held under subsection
(b)(1); and

‘(B) identifies the process, legal, environmental,
economic, and other issues that justify the deter-
mination of the Commission that no 2-year process
is practicable, with recommendations on how Con-
gress may address or remedy the identified issues.
“(2) PILOT PROJECTS IMPLEMENTED.—If the Commis-

sion develops and implements pilot projects involving
a 2-year process, not later than 60 days after the date
of completion of the final workshop held under sub-
section (b)(4), the Commission shall submit to the
Committee on Energy and Commerce of the House of
Representatives and the Committee on Energy and
Natural Resources of the Senate a report that—

‘“(A) describes the outcomes of the pilot projects;

“(B) describes the public comments from the final
workshop on the effectiveness of each tested 2-year
process; and

“(C)(i) outlines how the Commission will adopt
policies under existing law (including regulations)
that result in a 2-year process for appropriate
projects;

‘“(ii) outlines how the Commission will issue new
regulations to adopt a 2-year process for appro-
priate projects; or

‘“(iii) identifies the process, legal, environmental,
economic, and other issues that justify a deter-
mination of the Commission that no 2-year process
is practicable, with recommendations on how Con-
gress may address or remedy the identified issues.”

IMPROVEMENT AT EXISTING FEDERAL FACILITIES

Pub. L. 102486, title XXIV, §2404, Oct. 24, 1992, 106
Stat. 3097, as amended by Pub. L. 103-437, §6(d)(37), Nov.
2, 1994, 108 Stat. 4585; Pub. L. 104-66, title I, §1052(h),
Dec. 21, 1995, 109 Stat. 718, directed Secretary of the In-
terior and Secretary of the Army, in consultation with
Secretary of Energy, to perform reconnaissance level
studies, for each of the Nation’s principal river basins,
of cost effective opportunities to increase hydropower
production at existing federally-owned or operated
water regulation, storage, and conveyance facilities,
with such studies to be completed within 2 years after
Oct. 24, 1992, and transmitted to Congress, further pro-
vided that in cases where such studies had been pre-
pared by any agency of the United States and published
within ten years prior to Oct. 24, 1992, Secretary of the
Interior, or Secretary of the Army, could choose to rely
on information developed by prior studies rather than
conduct new studies, and further provided for appro-
priations for fiscal years 1993 to 1995.

WATER CONSERVATION AND ENERGY PRODUCTION

Pub. L. 102486, title XXIV, §2405, Oct. 24, 1992, 106
Stat. 3098, provided that:

‘‘(a) STUDIES.—The Secretary of the Interior, acting
pursuant to the Federal reclamation laws (Act of June
17, 1902, 32 Stat. 388) [see Short Title note under section
371 of Title 43, Public Lands], and Acts supplementary
thereto and amendatory thereof, is authorized and di-
rected to conduct feasibility investigations of opportu-
nities to increase the amount of hydroelectric energy
available for marketing by the Secretary from Federal
hydroelectric power generation facilities resulting
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from a reduction in the consumptive use of such power
for Federal reclamation project purposes or as a result
of an increase in the amount of water available for such
generation because of water conservation efforts on
Federal reclamation projects or a combination thereof.
The Secretary of the Interior is further authorized and
directed to conduct feasibility investigations of oppor-
tunities to mitigate damages to or enhance fish and
wildlife as a result of increasing the amount of water
available for such purposes because of water conserva-
tion efforts on Federal reclamation projects. Such fea-
sibility investigations shall include, but not be limited
to—

‘(1) an analysis of the technical, environmental,
and economic feasibility of reducing the amount of
water diverted upstream of such Federal hydro-
electric power generation facilities by Federal rec-
lamation projects;

‘(2) an estimate of the reduction, if any, of project
power consumed as a result of the decreased amount
of diversion;

‘“(3) an estimate of the increase in the amount of
electrical energy and related revenues which would
result from the marketing of such power by the Sec-
retary;

‘“(4) an estimate of the fish and wildlife benefits
which would result from the decreased or modified di-
versions;

‘(5) a finding by the Secretary of the Interior that
the activities proposed in the feasibility study can be
carried out in accordance with applicable Federal and
State law, interstate compacts and the contractual
obligations of the Secretary; and

‘“(6) a finding by the affected Federal Power Mar-
keting Administrator that the hydroelectric compo-
nent of the proposed water conservation feature is
cost-effective and that the affected Administrator is
able to market the hydro-electric power expected to
be generated.

‘“(b) CONSULTATION.—In preparing feasibility studies
pursuant to this section, the Secretary of the Interior
shall consult with, and seek the recommendations of,
affected State, local and Indian tribal interests, and
shall provide for appropriate public comment.

‘‘(c) AUTHORIZATION.—There is hereby authorized to
be appropriated to the Secretary of the Interior such
sums as may be necessary to carry out this section.”

PROJECTS ON FRESH WATERS IN STATE OF HAWAII

Pub. L. 102-486, title XXIV, §2408, Oct. 24, 1992, 106
Stat. 3100, directed Federal Energy Regulatory Com-
mission, in consultation with State of Hawaii, to carry
out study of hydroelectric licensing in State of Hawaii
for purposes of considering whether such licensing
should be transferred to State, and directed Commis-
sion to complete study and submit report containing
results of study to Congress within 18 months after Oct.
24, 1992.

§797a. Congressional authorization for permits,
licenses, leases, or authorizations for dams,
conduits, reservoirs, etc., within national
parks or monuments

On and after March 3, 1921, no permit, license,
lease, or authorization for dams, conduits, res-
ervoirs, power houses, transmission lines, or
other works for storage or carriage of water, or
for the development, transmission, or utiliza-
tion of power within the limits as constituted,
March 3, 1921, of any national park or national
monument shall be granted or made without
specific authority of Congress.

(Mar. 3, 1921, ch. 129, 41 Stat. 1353.)
CODIFICATION

Provisions repealing so much of this chapter ‘“‘as au-
thorizes licensing such uses of existing national parks
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and national monuments by the Federal Power Com-
mission’” have been omitted.

Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.

Section 212 of act Aug. 26, 1935, ch. 687, title II, 49
Stat. 847, provided that nothing in this chapter, as
amended should be construed to repeal or amend the
provisions of the act approved Mar. 3, 1921 (41 Stat.
1353) [16 U.S.C. 797a] or the provisions of any other Act
relating to national parks and national monuments.

§797b. Duty to keep Congress fully and currently
informed

The Federal Energy Regulatory Commission
shall keep the Committee on Energy and Com-
merce of the United States House of Representa-
tives and the Committee on Energy and Natural
Resources of the United States Senate fully and
currently informed regarding actions of the
Commission with respect to the provisions of
Part I of the Federal Power Act [16 U.S.C. 791a
et seq.].

(Pub. L. 99495, §16, Oct. 16, 1986, 100 Stat. 1259.)

REFERENCES IN TEXT

The Federal Power Act, referred to in text, is act
June 10, 1920, ch. 285, 41 Stat. 1063, as amended. Part I
of the Federal Power Act is classified generally to this
subchapter (§791a et seq.). For complete classification
of this Act to the Code, see section 791a of this title and
Tables.

CODIFICATION

Section was enacted as part of the Electric Consum-
ers Protection Act of 1986, and not as part of the Fed-
eral Power Act which generally comprises this chapter.

CHANGE OF NAME

Committee on Energy and Commerce of House of
Representatives treated as referring to Committee on
Commerce of House of Representatives by section 1(a)
of Pub. L. 104-14, set out as a note preceding section 21
of Title 2, The Congress. Committee on Commerce of
House of Representatives changed to Committee on En-
ergy and Commerce of House of Representatives, and
jurisdiction over matters relating to securities and ex-
changes and insurance generally transferred to Com-
mittee on Financial Services of House of Representa-
tives by House Resolution No. 5, One Hundred Seventh
Congress, Jan. 3, 2001.

§797c. Dams in National Park System units

After October 24, 1992, the Federal Energy Reg-
ulatory Commission may not issue an original
license under Part I of the Federal Power Act [16
U.S.C. 7T91a et seq.] (nor an exemption from such
Part) for any new hydroelectric power project
located within the boundaries of any unit of the
National Park System that would have a direct
adverse effect on Federal lands within any such
unit. Nothing in this section shall be construed
as repealing any existing provision of law (or af-
fecting any treaty) explicitly authorizing a
hydroelectric power project.

(Pub. L. 102-486, title XXIV, §2402, Oct. 24, 1992,
106 Stat. 3097.)

REFERENCES IN TEXT

The Federal Power Act, referred to in text, is act
June 10, 1920, ch. 285, 41 Stat. 1063, as amended. Part I
of the Act is classified generally to this subchapter
(§791a et seq.). For complete classification of this Act
to the Code, see section 791a of this title and Tables.
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CODIFICATION
Section was enacted as part of the Energy Policy Act

of 1992, and not as part of the Federal Power Act which
generally comprises this chapter.

§797d. Third party contracting by FERC
(a) Environmental impact statements

Where the Federal Energy Regulatory Com-
mission is required to prepare a draft or final
environmental impact statement under the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 and following) in connection with an
application for a license under part I of the Fed-
eral Power Act [16 U.S.C. 791a et seq.], the Com-
mission may permit, at the election of the appli-
cant, a contractor, consultant or other person
funded by the applicant and chosen by the Com-
mission from among a list of such individuals or
companies determined by the Commission to be
qualified to do such work, to prepare such state-
ment for the Commission. The contractor shall
execute a disclosure statement prepared by the
Commission specifying that it has no financial
or other interest in the outcome of the project.
The Commission shall establish the scope of
work and procedures to assure that the contrac-
tor, consultant or other person has no financial
or other potential conflict of interest in the out-
come of the proceeding. Nothing herein shall af-
fect the Commission’s responsibility to comply
with the National Environmental Policy Act of
1969.

(b) Environmental assessments

Where an environmental assessment is re-
quired under the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 and following) in con-
nection with an application for a license under
part I of the Federal Power Act [16 U.S.C. 791a
et seq.], the Commission may permit an appli-
cant, or a contractor, consultant or other person
selected by the applicant, to prepare such envi-
ronmental assessment. The Commission shall
institute procedures, including pre-application
consultations, to advise potential applicants of
studies or other information foreseeably re-
quired by the Commission. The Commission may
allow the filing of such applicant-prepared envi-
ronmental assessments as part of the applica-
tion. Nothing herein shall affect the Commis-
sion’s responsibility to comply with the Na-
tional Environmental Policy Act of 1969.

(c) Effective date

This section shall take effect with respect to
license applications filed after October 24, 1992.

(Pub. L. 102-486, title XXIV, §2403, Oct. 24, 1992,
106 Stat. 3097.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsecs. (a) and (b), is Pub. L. 91-190, Jan.
1, 1970, 83 Stat. 852, as amended, which is classified gen-
erally to chapter 55 (§4321 et seq.) of Title 42, The Pub-
lic Health and Welfare. For complete classification of
this Act to the Code, see Short Title note set out under
section 4321 of Title 42 and Tables.

The Federal Power Act, referred to in subsecs. (a) and
(b), is act June 10, 1920, ch. 285, 41 Stat. 1063, as amend-
ed. Part I of the Act is classified generally to this sub-
chapter (§791a et seq.). For complete classification of
this Act to the Code, see section 791a of this title and
Tables.
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CODIFICATION

Section was enacted as part of the Energy Policy Act
of 1992, and not as part of the Federal Power Act which
generally comprises this chapter.

§798. Purpose and scope of preliminary permits;
transfer and cancellation

(a) Purpose

Each preliminary permit issued under this
subchapter shall be for the sole purpose of main-
taining priority of application for a license
under the terms of this chapter for such period
or periods, not exceeding a total of three years,
as in the discretion of the Commission may be
necessary for making examinations and surveys,
for preparing maps, plans, specifications, and es-
timates, and for making financial arrangements.

(b) Extension of period

The Commission may extend the period of a
preliminary permit once for not more than 2 ad-
ditional years beyond the 3 years permitted by
subsection (a) if the Commission finds that the
permittee has carried out activities under such
permit in good faith and with reasonable dili-
gence.

(c) Permit conditions

Each such permit shall set forth the condi-
tions under which priority shall be maintained.

(d) Non-transferability and cancellation of per-
mits
Such permits shall not be transferable, and
may be canceled by order of the Commission
upon failure of permittees to comply with the
conditions thereof or for other good cause shown
after notice and opportunity for hearing.

(June 10, 1920, ch. 285, pt. I, §5, 41 Stat. 1067; re-
numbered pt. I and amended, Aug. 26, 1935, ch.
687, title II, §§203, 212, 49 Stat. 841, 847; Pub. L.
113-23, §5, Aug. 9, 2013, 127 Stat. 495.)

AMENDMENTS

2013—Pub. L. 113-23 designated existing first, second,
and third sentences as subsecs. (a), (¢c), and (d), respec-
tively, and added subsec. (b).

1935—Act Aug. 26, 1935, §203, amended section gener-
ally, striking out ‘‘and a license issued” at end of sec-
ond sentence and inserting ‘‘or for other good cause
shown after notice and opportunity for hearing”’ in last
sentence.

§799. License; duration, conditions, revocation,
alteration, or surrender

Licenses under this subchapter shall be issued
for a period not exceeding fifty years. Each such
license shall be conditioned upon acceptance by
the licensee of all of the terms and conditions of
this chapter and such further conditions, if any,
as the Commission shall prescribe in conformity
with this chapter, which said terms and condi-
tions and the acceptance thereof shall be ex-
pressed in said license. Licenses may be revoked
only for the reasons and in the manner pre-
scribed under the provisions of this chapter, and
may be altered or surrendered only upon mutual
agreement between the licensee and the Com-
mission after thirty days’ public notice.

(June 10, 1920, ch. 285, pt. I, §6, 41 Stat. 1067; re-
numbered pt. I and amended, Aug. 26, 1935, ch.
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687, title II, §§204, 212, 49 Stat. 841, 847; Pub. L.
104-106, div. D, title XLIII, §4321(i)(6), Feb. 10,
1996, 110 Stat. 676; Pub. L. 104-316, title I, §108(a),
Oct. 19, 1996, 110 Stat. 3832; Pub. L. 105-192, §2,
July 14, 1998, 112 Stat. 625.)

AMENDMENTS

1998—Pub. L. 105-192 inserted at end ‘‘Licenses may be
revoked only for the reasons and in the manner pre-
scribed under the provisions of this chapter, and may
be altered or surrendered only upon mutual agreement
between the licensee and the Commission after thirty
days’ public notice.”’

1996—Pub. L. 104-316 struck out at end ‘‘Licenses may
be revoked only for the reasons and in the manner pre-
scribed under the provisions of this chapter, and may
be altered or surrendered only upon mutual agreement
between the licensee and the Commission after thirty
days’ public notice.”’

Pub. L. 104-106 struck out at end ‘‘Copies of all li-
censes issued under the provisions of this subchapter
and calling for the payment of annual charges shall be
deposited with the General Accounting Office, in com-
pliance with section 20 of title 41.”

1935—Act Aug. 26, 1935, §204, amended section gener-
ally, substituting ‘‘thirty days’ for ‘‘ninety days” in
third sentence and inserting last sentence.

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 2302 of Title 10, Armed
Forces.

§800. Issuance of preliminary permits or licenses
(a) Preference

In issuing preliminary permits hereunder or
original licenses where no preliminary permit
has been issued, the Commission shall give pref-
erence to applications therefor by States and
municipalities, provided the plans for the same
are deemed by the Commission equally well
adapted, or shall within a reasonable time to be
fixed by the Commission be made equally well
adapted, to conserve and utilize in the public in-
terest the water resources of the region; and as
between other applicants, the Commission may
give preference to the applicant the plans of
which it finds and determines are best adapted
to develop, conserve, and utilize in the public in-
terest the water resources of the region, if it be
satisfied as to the ability of the applicant to
carry out such plans.

(b) Development of water resources by United
States; reports

Whenever, in the judgment of the Commission,
the development of any water resources for pub-
lic purposes should be undertaken by the United
States itself, the Commission shall not approve
any application for any project affecting such
development, but shall cause to be made such
examinations, surveys, reports, plans, and esti-
mates of the cost of the proposed development
as it may find necessary, and shall submit its
findings to Congress with such recommenda-
tions as it may find appropriate concerning such
development.

(c) Assumption of project by United States after
expiration of license

Whenever, after notice and opportunity for

hearing, the Commission determines that the
United States should exercise its right upon or
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after the expiration of any license to take over
any project or projects for public purposes, the
Commission shall not issue a new license to the
original licensee or to a new licensee but shall
submit its recommendation to Congress to-
gether with such information as it may consider
appropriate.

(June 10, 1920, ch. 285, pt. I, §7, 41 Stat. 1067; re-
numbered pt. I and amended, Aug. 26, 1935, ch.
687, title II, §§205, 212, 49 Stat. 842, 847; Pub. L.
90-451, §1, Aug. 3, 1968, 82 Stat. 616; Pub. L.
99-495, §2, Oct. 16, 1986, 100 Stat. 1243.)

CODIFICATION

Additional provisions in the section as enacted by act
June 10, 1920, directing the commission to investigate
the cost and economic value of the power plant out-
lined in project numbered 3, House Document num-
bered 1400, Sixty-second Congress, third session, and
also in connection with such project to submit plans
and estimates of cost necessary to secure an increased
water supply for the District of Columbia, have been
omitted as temporary and executed.

AMENDMENTS

1986—Subsec. (a). Pub. L. 99-495 inserted ‘‘original’’
after ‘‘hereunder or” and substituted ‘‘issued,” for ‘‘is-
sued and in issuing licenses to new licensees under sec-
tion 808 of this title”.

1968—Subsec. (c). Pub. L. 90451 added subsec. (c).

1935—Act Aug. 26, 1935, §205, amended section gener-
ally, striking out ‘‘navigation and’ before ‘‘water re-
sources’” wherever appearing, and designating para-
graphs as subsecs. (a) and (b).

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

§801. Transfer of license; obligations of trans-
feree

No voluntary transfer of any license, or of the
rights thereunder granted, shall be made with-
out the written approval of the commission; and
any successor or assign of the rights of such li-
censee, whether by voluntary transfer, judicial
sale, foreclosure sale, or otherwise, shall be sub-
ject to all the conditions of the license under
which such rights are held by such licensee and
also subject to all the provisions and conditions
of this chapter to the same extent as though
such successor or assign were the original li-
censee under this chapter: Provided, That a
mortgage or trust deed or judicial sales made
thereunder or under tax sales shall not be
deemed voluntary transfers within the meaning
of this section.

(June 10, 1920, ch. 285, pt. I, §8, 41 Stat. 1068; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)

§ 802. Information to accompany application for
license; landowner notification

(a) Each applicant for a license under this
chapter shall submit to the commission—

(1) Such maps, plans, specifications, and esti-
mates of cost as may be required for a full un-
derstanding of the proposed project. Such maps,
plans, and specifications when approved by the
commission shall be made a part of the license;



§803

and thereafter no change shall be made in said
maps, plans, or specifications until such changes
shall have been approved and made a part of
such license by the commission.

(2) Satisfactory evidence that the applicant
has complied with the requirements of the laws
of the State or States within which the proposed
project is to be located with respect to bed and
banks and to the appropriation, diversion, and
use of water for power purposes and with respect
to the right to engage in the business of develop-
ing, transmitting and distributing power, and in
any other business necessary to effect the pur-
poses of a license under this chapter.

(3)1 Such additional information as the com-
mission may require.

(b) Upon the filing of any application for a li-
cense (other than a license under section 808 of
this title) the applicant shall make a good faith
effort to notify each of the following by certified
mail:

(1) Any person who is an owner of record of
any interest in the property within the bounds
of the project.

(2) Any Federal, State, municipal or other
local governmental agency likely to be inter-
ested in or affected by such application.

(June 10, 1920, ch. 285, pt. I, §9, 41 Stat. 1068; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847; Pub. L. 99-495, §14, Oct. 16,
1986, 100 Stat. 1257.)
CODIFICATION
Former subsec. (¢), included in the provisions des-
ignated as subsec. (a) by Pub. L. 99-495, has been edi-

torially redesignated as par. (3) of subsec. (a) as the
probable intent of Congress.

AMENDMENTS
1986—Pub. L. 99-495 designated existing provisions as

subsec. (a), redesignated former subsecs. (a) and (b) as
pars. (1) and (2) of subsec. (a), and added subsec. (b).

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-495 effective with respect
to each license, permit, or exemption issued under this

chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

§ 803. Conditions of license generally

All licenses issued under this subchapter shall
be on the following conditions:
(a) Modification of plans; factors considered to
secure adaptability of project; recommenda-
tions for proposed terms and conditions

(1) That the project adopted, including the
maps, plans, and specifications, shall be such as
in the judgment of the Commission will be best
adapted to a comprehensive plan for improving
or developing a waterway or waterways for the
use or benefit of interstate or foreign commerce,
for the improvement and utilization of water-
power development, for the adequate protection,
mitigation, and enhancement of fish and wildlife
(including related spawning grounds and habi-
tat), and for other beneficial public uses, includ-
ing irrigation, flood control, water supply, and
recreational and other purposes referred to in
section 797(e) of this title! if necessary in order

1See Codification note below.

180 in original. Probably should be followed by **; and”.
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to secure such plan the Commission shall have
authority to require the modification of any
project and of the plans and specifications of the
project works before approval.

(2) In order to ensure that the project adopted
will be best adapted to the comprehensive plan
described in paragraph (1), the Commission shall
consider each of the following:

(A) The extent to which the project is con-
sistent with a comprehensive plan (where one
exists) for improving, developing, or conserv-
ing a waterway or waterways affected by the
project that is prepared by—

(i) an agency established pursuant to Fed-
eral law that has the authority to prepare
such a plan; or

(ii) the State in which the facility is or
will be located.

(B) The recommendations of Federal and
State agencies exercising administration over
flood control, navigation, irrigation, recre-
ation, cultural and other relevant resources of
the State in which the project is located, and
the recommendations (including fish and wild-
life recommendations) of Indian tribes af-
fected by the project.

(C) In the case of a State or municipal appli-
cant, or an applicant which is primarily en-
gaged in the generation or sale of electric
power (other than electric power solely from
cogeneration facilities or small power produc-
tion facilities), the electricity consumption ef-
ficiency improvement program of the appli-
cant, including its plans, performance and ca-
pabilities for encouraging or assisting its cus-
tomers to conserve electricity cost-effectively,
taking into account the published policies, re-
strictions, and requirements of relevant State
regulatory authorities applicable to such ap-
plicant.

(3) Upon receipt of an application for a license,
the Commission shall solicit recommendations
from the agencies and Indian tribes identified in
subparagraphs (A) and (B) of paragraph (2) for
proposed terms and conditions for the Commis-
sion’s consideration for inclusion in the license.
(b) Alterations in project works

That except when emergency shall require for
the protection of navigation, life, health, or
property, no substantial alteration or addition
not in conformity with the approved plans shall
be made to any dam or other project works con-
structed hereunder of an installed capacity in
excess of two thousand horsepower without the
prior approval of the Commission; and any
emergency alteration or addition so made shall
thereafter be subject to such modification and
change as the Commission may direct.

(c) Maintenance and repair of project works; li-
ability of licensee for damages

That the licensee shall maintain the project
works in a condition of repair adequate for the
purposes of navigation and for the efficient oper-
ation of said works in the development and
transmission of power, shall make all necessary
renewals and replacements, shall establish and
maintain adequate depreciation reserves for
such purposes, shall so maintain, and operate
said works as not to impair navigation, and
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shall conform to such rules and regulations as
the Commission may from time to time pre-
scribe for the protection of life, health, and
property. Each licensee hereunder shall be liable
for all damages occasioned to the property of
others by the construction, maintenance, or op-
eration of the project works or of the works ap-
purtenant or accessory thereto, constructed
under the license and in no event shall the
United States be liable therefor.

(d) Amortization reserves

That after the first twenty years of operation,
out of surplus earned thereafter, if any, accumu-
lated in excess of a specified reasonable rate of
return upon the net investment of a licensee in
any project or projects under license, the li-
censee shall establish and maintain amortiza-
tion reserves, which reserves shall, in the discre-
tion of the Commission, be held until the termi-
nation of the license or be applied from time to
time in reduction of the net investment. Such
specified rate of return and the proportion of
such surplus earnings to be paid into and held in
such reserves shall be set forth in the license.
For any new license issued under section 808 of
this title, the amortization reserves under this
subsection shall be maintained on and after the
effective date of such new license.

(e) Annual charges payable by licensees; maxi-
mum rates; application; review and report to
Congress

(1) That the licensee shall pay to the United
States reasonable annual charges in an amount
to be fixed by the Commission for the purpose of
reimbursing the United States for the costs of
the administration of this subchapter, including
any reasonable and necessary costs incurred by
Federal and State fish and wildlife agencies and
other natural and cultural resource agencies in
connection with studies or other reviews carried
out by such agencies for purposes of administer-
ing their responsibilities under this subchapter;
for recompensing it for the use, occupancy, and
enjoyment of its lands or other property; and for
the expropriation to the Government of exces-
sive profits until the respective States shall
make provision for preventing excessive profits
or for the expropriation thereof to themselves,
or until the period of amortization as herein
provided is reached, and in fixing such charges
the Commission shall seek to avoid increasing
the price to the consumers of power by such
charges, and any such charges may be adjusted
from time to time by the Commission as condi-
tions may require: Provided, That, subject to an-
nual appropriations Acts, the portion of such an-
nual charges imposed by the Commission under
this subsection to cover the reasonable and nec-
essary costs of such agencies shall be available
to such agencies (in addition to other funds ap-
propriated for such purposes) solely for carrying
out such studies and reviews and shall remain
available until expended: Provided, That when li-
censes are issued involving the use of Govern-
ment dams or other structures owned by the
United States or tribal lands embraced within
Indian reservations the Commission shall, sub-
ject to the approval of the Secretary of the Inte-
rior in the case of such dams or structures in
reclamation projects and, in the case of such
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tribal lands, subject to the approval of the In-
dian tribe having jurisdiction of such lands as
provided in section 5123 of title 25, fix a reason-
able annual charge for the use thereof, and such
charges may with like approval be readjusted by
the Commission at the end of twenty years after
the project is available for service and at periods
of not less than ten years thereafter upon notice
and opportunity for hearing: Provided further,
That licenses for the development, transmission,
or distribution of power by States or municipali-
ties shall be issued and enjoyed without charge
to the extent such power is sold to the public
without profit or is used by such State or mu-
nicipality for State or municipal purposes, ex-
cept that as to projects constructed or to be con-
structed by States or municipalities primarily
designed to provide or improve navigation, li-
censes therefor shall be issued without charge;
and that licenses for the development, trans-
mission, or distribution of power for domestic,
mining, or other beneficial use in projects of not
more than two thousand horsepower installed
capacity may be issued without charge, except
on tribal lands within Indian reservations; but
in no case shall a license be issued free of charge
for the development and utilization of power
created by any Government dam and that the
amount charged therefor in any license shall be
such as determined by the Commission: Provided
however, That no charge shall be assessed for the
use of any Government dam or structure by any
licensee if, before January 1, 1985, the Secretary
of the Interior has entered into a contract with
such licensee that meets each of the following
requirements:

(A) The contract covers one or more projects
for which a license was issued by the Commis-
sion before January 1, 1985.

(B) The contract contains provisions specifi-
cally providing each of the following:

(i) A powerplant may be built by the Ili-
censee utilizing irrigation facilities con-
structed by the United States.

(ii) The powerplant shall remain in the ex-
clusive control, possession, and ownership of
the licensee concerned.

(iii) All revenue from the powerplant and
from the use, sale, or disposal of electric en-
ergy from the powerplant shall be, and re-
main, the property of such licensee.

(C) The contract is an amendatory, supple-
mental and replacement contract between the
United States and: (i) the Quincy-Columbia
Basin Irrigation District (Contract No.
14-06-100-6418); (ii) the East Columbia Basin Ir-
rigation District (Contract No. 14-06-100-6419);
or, (iii) the South Columbia Basin Irrigation
District (Contract No. 14-06-100-6420).

This paragraph shall apply to any project cov-
ered by a contract referred to in this paragraph
only during the term of such contract unless
otherwise provided by subsequent Act of Con-
gress. In the event an overpayment of any
charge due under this section shall be made by
a licensee, the Commission is authorized to
allow a credit for such overpayment when
charges are due for any subsequent period.

(2) In the case of licenses involving the use of
Government dams or other structures owned by
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the United States, the charges fixed (or read-
justed) by the Commission under paragraph (1)
for the use of such dams or structures shall not
exceed 1 mill per kilowatt-hour for the first 40
gigawatt-hours of energy a project produces in
any year, 1%2 mills per kilowatt-hour for over 40
up to and including 80 gigawatt-hours in any
year, and 2 mills per kilowatt-hour for any en-
ergy the project produces over 80 gigawatt-hours
in any year. Except as provided in subsection (f),
such charge shall be the only charge assessed by
any agency of the United States for the use of
such dams or structures.
(3) The provisions of paragraph (2) shall apply
with respect to—
(A) all licenses issued after October 16, 1986;
and
(B) all licenses issued before October 16, 1986,
which—

(i) did not fix a specific charge for the use
of the Government dam or structure in-
volved; and

(ii) did not specify that no charge would be
fixed for the use of such dam or structure.

(4) Every 5 years, the Commission shall review
the appropriateness of the annual charge limita-
tions provided for in this subsection and report
to Congress concerning its recommendations
thereon.

(f) Reimbursement by licensee of other licensees,
ete.

That whenever any licensee hereunder is di-
rectly benefited by the construction work of an-
other licensee, a permittee, or of the United
States of a storage reservoir or other headwater
improvement, the Commission shall require as a
condition of the license that the licensee so ben-
efited shall reimburse the owner of such res-
ervoir or other improvements for such part of
the annual charges for interest, maintenance,
and depreciation thereon as the Commission
may deem equitable. The proportion of such
charges to be paid by any licensee shall be deter-
mined by the Commission. The licensees or per-
mittees affected shall pay to the United States
the cost of making such determination as fixed
by the Commission.

Whenever such reservoir or other improve-
ment is constructed by the United States the
Commission shall assess similar charges against
any licensee directly benefited thereby, and any
amount so assessed shall be paid into the Treas-
ury of the United States, to be reserved and ap-
propriated as a part of the special fund for head-
water improvements as provided in section 810
of this title.

Whenever any power project not under license
is benefited by the construction work of a li-
censee or permittee, the United States or any
agency thereof, the Commission, after notice to
the owner or owners of such unlicensed project,
shall determine and fix a reasonable and equi-
table annual charge to be paid to the licensee or
permittee on account of such benefits, or to the
United States if it be the owner of such head-
water improvement.

(g) Conditions in discretion of commission

Such other conditions not inconsistent with
the provisions of this chapter as the commission
may require.
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(h) Monopolistic combinations; prevention or
minimization of anticompetitive conduct; ac-
tion by Commission regarding license and
operation and maintenance of project

(1) Combinations, agreements, arrangements,
or understandings, express or implied, to limit
the output of electrical energy, to restrain
trade, or to fix, maintain, or increase prices for
electrical energy or service are hereby prohib-
ited.

(2) That conduct under the license that: (A) re-
sults in the contravention of the policies ex-
pressed in the antitrust laws; and (B) is not
otherwise justified by the public interest consid-
ering regulatory policies expressed in other ap-
plicable law (including but not limited to those
contained in subchapter II of this chapter) shall
be prevented or adequately minimized by means
of conditions included in the license prior to its
issuance. In the event it is impossible to prevent
or adequately minimize the contravention, the
Commission shall refuse to issue any license to
the applicant for the project and, in the case of
an existing project, shall take appropriate ac-
tion to provide thereafter for the operation and
maintenance of the affected project and for the
issuing of a new license in accordance with sec-
tion 808 of this title.

(i) Waiver of conditions

In issuing licenses for a minor part only of a
complete project, or for a complete project of
not more than two thousand horsepower in-
stalled capacity, the Commission may in its dis-
cretion waive such conditions, provisions, and
requirements of this subchapter, except the li-
cense period of fifty years, as it may deem to be
to the public interest to waive under the cir-
cumstances: Provided, That the provisions hereof
shall not apply to annual charges for use of
lands within Indian reservations.

() Fish and wildlife protection, mitigation and
enhancement; consideration of recommenda-
tions; findings

(1) That in order to adequately and equitably
protect, mitigate damages to, and enhance, fish
and wildlife (including related spawning grounds
and habitat) affected by the development, oper-
ation, and management of the project, each li-
cense issued under this subchapter shall include
conditions for such protection, mitigation, and
enhancement. Subject to paragraph (2), such
conditions shall be based on recommendations
received pursuant to the Fish and Wildlife Co-
ordination Act (16 U.S.C. 661 et seq.) from the
National Marine Fisheries Service, the United
States Fish and Wildlife Service, and State fish
and wildlife agencies.

(2) Whenever the Commission believes that
any recommendation referred to in paragraph (1)
may be inconsistent with the purposes and re-
quirements of this subchapter or other applica-
ble law, the Commission and the agencies re-
ferred to in paragraph (1) shall attempt to re-
solve any such inconsistency, giving due weight
to the recommendations, expertise, and statu-
tory responsibilities of such agencies. If, after
such attempt, the Commission does not adopt in
whole or in part a recommendation of any such
agency, the Commission shall publish each of
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the following findings (together with a state-
ment of the basis for each of the findings):

(A) A finding that adoption of such recom-
mendation is inconsistent with the purposes
and requirements of this subchapter or with
other applicable provisions of law.

(B) A finding that the conditions selected by
the Commission comply with the requirements
of paragraph (1).

Subsection (i) shall not apply to the conditions
required under this subsection.

(June 10, 1920, ch. 285, pt. I, §10, 41 Stat. 1068; re-
numbered pt. I and amended, Aug. 26, 1935, ch.
687, title II, §§206, 212, 49 Stat. 842, 847; Pub. L.
87-647, Sept. 7, 1962, 76 Stat. 447; Pub. L. 90-451,
§4, Aug. 3, 1968, 82 Stat. 617; Pub. L. 99-495,
§§3(b), (c), 9(a), 13, Oct. 16, 1986, 100 Stat. 1243,
1244, 1252, 1257; Pub. L. 99-546, title IV, §401, Oct.
27, 1986, 100 Stat. 3056; Pub. L. 102486, title XVII,
§1701(a), Oct. 24, 1992, 106 Stat. 3008.)

REFERENCES IN TEXT

The Fish and Wildlife Coordination Act, referred to
in subsec. (j)(1), is act Mar. 10, 1934, ch. 55, 48 Stat. 401,
as amended, which is classified generally to sections
661 to 666¢c of this title. For complete classification of
this Act to the Code, see Short Title note set out under
section 661 of this title and Tables.

AMENDMENTS

1992—Subsec. (e)(1). Pub. L. 102-486, in introductory
provisions, substituted ‘‘administration of this sub-
chapter, including any reasonable and necessary costs
incurred by Federal and State fish and wildlife agencies
and other natural and cultural resource agencies in
connection with studies or other reviews carried out by
such agencies for purposes of administering their re-
sponsibilities under this subchapter;” for ‘‘administra-
tion of this subchapter;” and inserted ‘‘Provided, That,
subject to annual appropriations Acts, the portion of
such annual charges imposed by the Commission under
this subsection to cover the reasonable and necessary
costs of such agencies shall be available to such agen-
cies (in addition to other funds appropriated for such
purposes) solely for carrying out such studies and re-
views and shall remain available until expended:’’ after
‘‘as conditions may require:’’.

1986—Subsec. (a). Pub. L. 99-495, §3(b), designated ex-
isting provisions as par. (1), inserted ‘‘for the adequate
protection, mitigation, and enhancement of fish and
wildlife (including related spawning grounds and habi-
tat),” after ‘‘water-power development’’, inserted ‘‘irri-
gation, flood control, water supply, and” after ‘‘includ-
ing”’, which words were inserted after ‘‘public uses, in-
cluding” as the probable intent of Congress, sub-
stituted ‘‘and other purposes referred to in section
797(e) of this title” for ‘‘purposes; and’’, and added pars.
(2) and (3).

Subsec. (e). Pub. L. 99-546 inserted proviso that no
charge be assessed for use of Government dam or struc-
ture by licensee if, before Jan. 1, 1985, licensee and Sec-
retary entered into contract which met requirements of
date of license, powerplant construction, ownership,
and revenue, etc.

Pub. L. 99-495, §9(a), designated existing provisions as
par. (1) and added pars. (2) to (4).

Subsec. (h). Pub. L. 99-495, §13, designated existing
provisions as par. (1) and added par. (2).

Subsec. (j). Pub. L. 99495, §3(c), added subsec. (j).

1968—Subsec. (d). Pub. L. 90-451 provided for mainte-
nance of amortization reserves on and after effective
date of new licenses.

1962—Subsecs. (b), (e), (i). Pub. L. 87-647 substituted
“two thousand horsepower’ for ‘‘one hundred horse-
power”’.

1935—Subsec. (a). Act Aug. 26, 1935, §206, substituted
“plan for improving or developing a waterway or water-
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ways for the use or benefit of interstate or foreign com-
merce, for the improvement and utilization of water-
power development, and for other beneficial uses, in-
cluding recreational purposes’ for ‘‘scheme of improve-
ment and utilization for the purposes of navigation, of
water-power development, and of other beneficial pub-
lic uses,” and ‘‘such plan” for ‘‘such scheme’’.

Subsec. (b). Act Aug. 26, 1935, §206, inserted ‘‘in-
stalled’” before ‘“‘capacity’.

Subsec. (d). Act Aug. 26, 1935, §206, substituted ‘‘net
investment” for ‘‘actual, legitimate investment’’.

Subsec. (e). Act Aug. 26, 1935, §206, amended subsec.
(e) generally.

Subsec. (f). Act Aug. 26, 1935, §206, inserted last sen-
tence to first par., and inserted last par.

Subsec. (i). Act Aug. 26, 1935, §206, inserted ‘‘in-
stalled’ before ‘‘capacity’’, and ‘‘annual charges for use
of”’ before ‘‘lands’’ in proviso.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

SAVINGS PROVISION

Pub. L. 99-495, §9(b), Oct. 16, 1986, 100 Stat. 1252, pro-
vided that: ‘“‘Nothing in this Act [see Short Title of 1986
Amendment note set out under section 791a of this
title] shall affect any annual charge to be paid pursu-
ant to section 10(e) of the Federal Power Act [16 U.S.C.
803(e)] to Indian tribes for the use of their lands within
Indian reservations.”

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
in subsec. (e)(4) of this section relating to reporting
recommendations to Congress every 5 years, see section
3003 of Pub. L. 104-66, as amended, set out as a note
under section 1113 of Title 31, Money and Finance, and
page 91 of House Document No. 103-7.

§804. Project works affecting navigable waters;
requirements insertable in license

If the dam or other project works are to be
constructed across, along, or in any of the navi-
gable waters of the United States, the commis-
sion may, insofar as it deems the same reason-
ably necessary to promote the present and fu-
ture needs of navigation and consistent with a
reasonable investment cost to the licensee, in-
clude in the license any one or more of the fol-
lowing provisions or requirements:

(a) That such licensee shall, to the extent nec-
essary to preserve and improve navigation fa-
cilities, construct, in whole or in part, without
expense to the United States, in connection with
such dam, a lock or locks, booms, sluices, or
other structures for navigation purposes, in ac-
cordance with plans and specifications approved
by the Chief of Engineers and the Secretary of
the Army and made part of such license.

(b) That in case such structures for navigation
purposes are not made a part of the original con-
struction at the expense of the licensee, then
whenever the United States shall desire to com-
plete such navigation facilities the licensee
shall convey to the United States, free of cost,
such of its land and its rights-of-way and such
right of passage through its dams or other struc-
tures, and permit such control of pools as may
be required to complete such navigation facili-
ties.

(c) That such licensee shall furnish free of cost
to the United States power for the operation of
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such navigation facilities, whether constructed
by the licensee or by the United States.

(June 10, 1920, ch. 285, pt. I, §11, 41 Stat. 1070; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847; July 26, 1947, ch. 343, title II,
§205(a), 61 Stat. 501.)
CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces’” which in sections 3010
to 3013 continued military Department of the Army
under administrative supervision of Secretary of the
Army.

§805. Participation by Government in costs of
locks, etc.

Whenever application is filed for a project
hereunder involving navigable waters of the
United States, and the commission shall find
upon investigation that the needs of navigation
require the construction of a lock or locks or
other navigation structures, and that such
structures cannot, consistent with a reasonable
investment cost to the applicant, be provided in
the manner specified in subsection (a) of section
804 of this title, the commission may grant the
application with the provision to be expressed in
the license that the licensee will install the nec-
essary navigation structures if the Government
fails to make provision therefor within a time to
be fixed in the license and cause a report upon
such project to be prepared, with estimates of
cost of the power development and of the navi-
gation structures, and shall submit such report
to Congress with such recommendations as it
deems appropriate concerning the participation
of the United States in the cost of construction
of such navigation structures.

(June 10, 1920, ch. 285, pt. I, §12, 41 Stat. 1070; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)

§806. Time limit for construction of project
works; extension of time; termination or rev-
ocation of licenses for delay

The licensee shall commence the construction
of the project works within the time fixed in the
license, which shall not be more than two years
from the date thereof, shall thereafter in good
faith and with due diligence prosecute such con-
struction, and shall within the time fixed in the
license complete and put into operation such
part of the ultimate development as the com-
mission shall deem necessary to supply the rea-
sonable needs of the then available market, and
shall from time to time thereafter construct
such portion of the balance of such development
as the commission may direct, so as to supply
adequately the reasonable market demands
until such development shall have been com-
pleted. The periods for the commencement of
construction may be extended once but not
longer than two additional years and the period
for the completion of construction carried on in
good faith and with reasonable diligence may be
extended by the commission when not incompat-
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ible with the public interests. In case the li-
censee shall not commence actual construction
of the project works, or of any specified part
thereof, within the time prescribed in the li-
cense or as extended by the commission, then,
after due notice given, the license shall, as to
such project works or part thereof, be termi-
nated upon written order of the commission. In
case the construction of the project works, or of
any specified part thereof, has been begun but
not completed within the time prescribed in the
license, or as extended by the commission, then
the Attorney General, upon the request of the
commission, shall institute proceedings in eq-
uity in the district court of the United States
for the district in which any part of the project
is situated for the revocation of said license, the
sale of the works constructed, and such other
equitable relief as the case may demand, as pro-
vided for in section 820 of this title.

(June 10, 1920, ch. 285, pt. I, §13, 41 Stat. 1071; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)
REFERENCES IN TEXT

Proceedings in equity, referred to in text, were abol-
ished by the adoption of rule 2 of the Federal Rules of
Civil Procedure, set out in the Appendix to Title 28, Ju-
diciary and Judicial Procedure, which provided that
“‘there shall be one form of action to be known as ‘civil
action’”.

§807. Right of Government to take over project
works

(a) Compensation; condemnation by Federal or
State Government

Upon not less than two years’ notice in writ-
ing from the commission the United States shall
have the right upon or after the expiration of
any license to take over and thereafter to main-
tain and operate any project or projects as de-
fined in section 796 of this title, and covered in
whole or in part by the license, or the right to
take over upon mutual agreement with the li-
censee all property owned and held by the li-
censee then valuable and serviceable in the de-
velopment, transmission, or distribution of
power and which is then dependent for its use-
fulness upon the continuance of the license, to-
gether with any lock or locks or other aids to
navigation constructed at the expense of the li-
censee, upon the condition that before taking
possession it shall pay the net investment of the
licensee in the project or projects taken, not to
exceed the fair value of the property taken, plus
such reasonable damages, if any, to property of
the licensee valuable, serviceable, and depend-
ent as above set forth but not taken, as may be
caused by the severance therefrom of property
taken, and shall assume all contracts entered
into by the licensee with the approval of the
Commission. The net investment of the licensee
in the project or projects so taken and the
amount of such severance damages, if any, shall
be determined by the Commission after notice
and opportunity for hearing. Such net invest-
ment shall not include or be affected by the
value of any lands, rights-of-way, or other prop-
erty of the United States licensed by the Com-
mission under this chapter, by the license or by
good will, going value, or prospective revenues;
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nor shall the values allowed for water rights,
rights-of-way, lands, or interest in lands be in
excess of the actual reasonable cost thereof at
the time of acquisition by the licensee: Provided,
That the right of the United States or any State
or municipality to take over, maintain, and op-
erate any project licensed under this chapter at
any time by condemnation proceedings upon
payment of just compensation is expressly re-
served.

(b) Relicensing proceedings; Federal agency rec-
ommendations of take over by Government;
stay of orders for new licenses; termination
of stay; notice to Congress

In any relicensing proceeding before the Com-
mission any Federal department or agency may
timely recommend, pursuant to such rules as
the Commission shall prescribe, that the United
States exercise its right to take over any
project or projects. Thereafter, the Commission,
if its! does not itself recommend such action
pursuant to the provisions of section 800(c) of
this title, shall upon motion of such department
or agency stay the effective date of any order is-
suing a license, except an order issuing an an-
nual license in accordance with the proviso of
section 808(a) of this title, for two years after
the date of issuance of such order, after which
period the stay shall terminate, unless termi-
nated earlier upon motion of the department or
agency requesting the stay or by action of Con-
gress. The Commission shall notify the Congress
of any stay granted pursuant to this subsection.

(June 10, 1920, ch. 285, pt. I, §14, 41 Stat. 1071; re-
numbered pt. I and amended, Aug. 26, 1935, ch.
687, title II, §§207, 212, 49 Stat. 844, 847, Pub. L.
90-451, §2, Aug. 3, 1968, 82 Stat. 617; Pub. L.
99-495, §4(b)(2), Oct. 16, 1986, 100 Stat. 1248.)

AMENDMENTS

1986—Subsec. (b). Pub. L. 99-495 struck out first sen-
tence which read as follows: ‘“No earlier than five years
before the expiration of any license, the Commission
shall entertain applications for a new license and de-
cide them in a relicensing proceeding pursuant to the
provisions of section 808 of this title.”

1968—Pub. L. 90-451 designated existing provisions as
subsec. (a) and added subsec. (b).

1935—Act Aug. 26, 1935, §207, amended section gener-
ally.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

§808. New licenses and renewals

(a) Relicensing procedures; terms and condi-
tions; issuance to applicant with proposal
best adapted to serve public interest; factors
considered

(1) If the United States does not, at the expira-
tion of the existing license, exercise its right to
take over, maintain, and operate any project or
projects of the licensee, as provided in section
807 of this title, the commission is authorized to
issue a new license to the existing licensee upon
such terms and conditions as may be authorized

180 in original. Probably should be ““it’.
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or required under the then existing laws and reg-
ulations, or to issue a new license under said
terms and conditions to a new licensee, which 1li-
cense may cover any project or projects covered
by the existing license, and shall be issued on
the condition that the new licensee shall, before
taking possession of such project or projects,
pay such amount, and assume such contracts as
the United States is required to do in the man-
ner specified in section 807 of this title: Provided,
That in the event the United States does not ex-
ercise the right to take over or does not issue a
license to a new licensee, or issue a new license
to the existing licensee, upon reasonable terms,
then the commission shall issue from year to
year an annual license to the then licensee
under the terms and conditions of the existing
license until the property is taken over or a new
license is issued as aforesaid.

(2) Any new license issued under this section
shall be issued to the applicant having the final
proposal which the Commission determines is
best adapted to serve the public interest, except
that in making this determination the Commis-
sion shall ensure that insignificant differences
with regard to subparagraphs (A) through (G) of
this paragraph between competing applications
are not determinative and shall not result in the
transfer of a project. In making a determination
under this section (whether or not more than
one application is submitted for the project), the
Commission shall, in addition to the require-
ments of section 803 of this title, consider (and
explain such consideration in writing) each of
the following:

(A) The plans and abilities of the applicant
to comply with (i) the articles, terms, and con-
ditions of any license issued to it and (ii) other
applicable provisions of this subchapter.

(B) The plans of the applicant to manage,
operate, and maintain the project safely.

(C) The plans and abilities of the applicant
to operate and maintain the project in a man-
ner most likely to provide efficient and reli-
able electric service.

(D) The need of the applicant over the short
and long term for the electricity generated by
the project or projects to serve its customers,
including, among other relevant consider-
ations, the reasonable costs and reasonable
availability of alternative sources of power,
taking into consideration conservation and
other relevant factors and taking into consid-
eration the effect on the provider (including
its customers) of the alternative source of
power, the effect on the applicant’s operating
and load characteristics, the effect on commu-
nities served or to be served by the project,
and in the case of an applicant using power for
the applicant’s own industrial facility and re-
lated operations, the effect on the operation
and efficiency of such facility or related oper-
ations, its workers, and the related commu-
nity. In the case of an applicant that is an In-
dian tribe applying for a license for a project
located on the tribal reservation, a statement
of the need of such tribe for electricity gen-
erated by the project to foster the purposes of
the reservation may be included.

(E) The existing and planned transmission
services of the applicant, taking into consider-
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ation system reliability, costs, and other ap-
plicable economic and technical factors.

(F) Whether the plans of the applicant will
be achieved, to the greatest extent possible, in
a cost effective manner.

(G) Such other factors as the Commission
may deem relevant, except that the terms and
conditions in the license for the protection,
mitigation, or enhancement of fish and wild-
life resources affected by the development, op-
eration, and management of the project shall
be determined in accordance with section 803
of this title, and the plans of an applicant con-
cerning fish and wildlife shall not be subject
to a comparative evaluation under this sub-
section.

(3) In the case of an application by the exist-
ing licensee, the Commission shall also take
into consideration each of the following:

(A) The existing licensee’s record of compli-
ance with the terms and conditions of the ex-
isting license.

(B) The actions taken by the existing li-
censee related to the project which affect the
public.

(b) Notification of intention regarding renewal;
public availability of documents; notice to
public and Federal agencies; identification of
Federal or Indian lands included; additional
information required

(1) Each existing licensee shall notify the
Commission whether the licensee intends to file
an application for a new license or not. Such no-
tice shall be submitted at least 5 years before
the expiration of the existing license.

(2) At the time notice is provided under para-
graph (1), the existing licensee shall make each
of the following reasonably available to the pub-
lic for inspection at the offices of such licensee:
current maps, drawings, data, and such other in-
formation as the Commission shall, by rule, re-
quire regarding the construction and operation
of the licensed project. Such information shall
include, to the greatest extent practicable perti-
nent energy conservation, recreation, fish and
wildlife, and other environmental information.
Copies of the information shall be made avail-
able at reasonable costs of reproduction. Within
180 days after October 16, 1986, the Commission
shall promulgate regulations regarding the in-
formation to be provided under this paragraph.

(3) Promptly following receipt of notice under
paragraph (1), the Commission shall provide
public notice of whether an existing licensee in-
tends to file or not to file an application for a
new license. The Commission shall also prompt-
ly notify the National Marine Fisheries Service
and the United States Fish and Wildlife Service,
and the appropriate State fish and wildlife agen-
cies.

(4) The Commission shall require the applicant
to identify any Federal or Indian lands included
in the project boundary, together with a state-
ment of the annual fees paid as required by this
subchapter for such lands, and to provide such
additional information as the Commission
deems appropriate to carry out the Commis-
sion’s responsibilities under this section.
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(c) Time of filing application; consultation and
participation in studies with fish and wild-
life agencies; notice to applicants; adjust-
ment of time periods

(1) Each application for a new license pursuant
to this section shall be filed with the Commis-
sion at least 24 months before the expiration of
the term of the existing license. Each applicant
shall consult with the fish and wildlife agencies
referred to in subsection (b) and, as appropriate,
conduct studies with such agencies. Within 60
days after the statutory deadline for the submis-
sion of applications, the Commission shall issue
a notice establishing expeditious procedures for
relicensing and a deadline for submission of
final amendments, if any, to the application.

(2) The time periods specified in this sub-
section and in subsection (b) shall be adjusted,
in a manner that achieves the objectives of this
section, by the Commission by rule or order
with respect to existing licensees who, by reason
of the expiration dates of their licenses, are un-
able to comply with a specified time period.

(d) Adequacy of transmission facilities; provision
of services to successor by existing licensee;
tariff; final order; modification, extension or
termination of order

(1) In evaluating applications for new licenses
pursuant to this section, the Commission shall
not consider whether an applicant has adequate
transmission facilities with regard to the
project.

(2) When the Commission issues a new license
(pursuant to this section) to an applicant which
is not the existing licensee of the project and
finds that it is not feasible for the new licensee
to utilize the energy from such project without
provision by the existing licensee of reasonable
services, including transmission services, the
Commission shall give notice to the existing li-
censee and the new licensee to immediately
enter into negotiations for such services and the
costs demonstrated by the existing licensee as
being related to the provision of such services.
It is the intent of the Congress that such nego-
tiations be carried out in good faith and that a
timely agreement be reached between the par-
ties in order to facilitate the transfer of the li-
cense by the date established when the Commis-
sion issued the new license. If such parties do
not notify the Commission that within the time
established by the Commission in such notice
(and if appropriate, in the judgment of the Com-
mission, one 45-day extension thereof), a mutu-
ally satisfactory arrangement for such services
that is consistent with the provisions of this
chapter has been executed, the Commission
shall order the existing licensee to file (pursuant
to section 824d of this title) with the Commis-
sion a tariff, subject to refund, ensuring such
services beginning on the date of transfer of the
project and including just and reasonable rates
and reasonable terms and conditions. After no-
tice and opportunity for a hearing, the Commis-
sion shall issue a final order adopting or modify-
ing such tariff for such services at just and rea-
sonable rates in accordance with section 824d of
this title and in accordance with reasonable
terms and conditions. The Commission, in issu-
ing such order, shall ensure the services nec-
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essary for the full and efficient utilization and
benefits for the license term of the electric en-
ergy from the project by the new licensee in ac-
cordance with the license and this subchapter,
except that in issuing such order the Commis-
sion—

(A) shall not compel the existing licensee to
enlarge generating facilities, transmit electric
energy other than to the distribution system
(providing service to customers) of the new li-
censee identified as of the date one day preced-
ing the date of license award, or require the
acquisition of new facilities, including the up-
grading of existing facilities other than any
reasonable enhancement or improvement of
existing facilities controlled by the existing li-
censee (including any acquisition related to
such enhancement or improvement) necessary
to carry out the purposes of this paragraph;

(B) shall not adversely affect the continuity
and reliability of service to the customers of
the existing licensee;

(C) shall not adversely affect the operational
integrity of the transmission and electric sys-
tems of the existing licensee;

(D) shall not cause any reasonably quantifi-
able increase in the jurisdictional rates of the
existing licensee; and

(E) shall not order any entity other than the
existing licensee to provide transmission or
other services.

Such order shall be for such period as the Com-
mission deems appropriate, not to exceed the
term of the license. At any time, the Commis-
sion, upon its own motion or upon a petition by
the existing or new licensee and after notice and
opportunity for a hearing, may modify, extend,
or terminate such order.

(e) License term on relicensing

Except for an annual license, any license is-
sued by the Commission under this section shall
be for a term which the Commission determines
to be in the public interest but not less than 30
years, nor more than 50 years, from the date on
which the license is issued.

(f) Nonpower use licenses; recordkeeping

In issuing any licenses under this section ex-
cept an annual license, the Commission, on its
own motion or upon application of any licensee,
person, State, municipality, or State commis-
sion, after notice to each State commission and
licensee affected, and after opportunity for hear-
ing, whenever it finds that in conformity with a
comprehensive plan for improving or developing
a waterway or waterways for beneficial public
uses all or part of any licensed project should no
longer be used or adapted for use for power pur-
poses, may license all or part of the project
works for nonpower use. A license for nonpower
use shall be issued to a new licensee only on the
condition that the new licensee shall, before
taking possession of the facilities encompassed
thereunder, pay such amount and assume such
contracts as the United States is required to do,
in the manner specified in section 807 of this
title. Any license for nonpower use shall be a
temporary license. Whenever, in the judgment of
the Commission, a State, municipality, inter-
state agency, or another Federal agency is au-
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thorized and willing to assume regulatory super-
vision of the lands and facilities included under
the nonpower license and does so, the Commis-
sion shall thereupon terminate the license. Con-
sistent with the provisions of subchapter IV of
this chapter, every licensee for nonpower use
shall keep such accounts and file such annual
and other periodic or special reports concerning
the removal, alteration, nonpower use, or other
disposition of any project works or parts thereof
covered by the nonpower use license as the Com-
mission may by rules and regulations or order
prescribe as necessary or appropriate.

(June 10, 1920, ch. 285, pt. I, §15, 41 Stat. 1072; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847; Pub. L. 90451, §3, Aug. 3, 1968,
82 Stat. 617; Pub. L. 99495, §§4(a), (b)(1), 5, Oct.
16, 1986, 100 Stat. 1245, 1248.)
AMENDMENTS

1986—Subsec. (a). Pub. L. 99-495, §4(a), (b)(1), des-
ignated existing provisions as par. (1), substituted “ex-
isting”’ for ‘‘original’’ wherever appearing, and added
pars. (2) and (3).

Subsecs. (b) to (f). Pub. L. 99-495, §§4(a), 5, added sub-
secs. (b) to (e) and redesignated former subsec. (b) as
).
( )1968HPub. L. 90-451 designated existing provisions as
subsec. (a) and added subsec. (b).

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-495 effective with respect
to each license, permit, or exemption issued under this

chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

§809. Temporary use by Government of project
works for national safety; compensation for
use

When in the opinion of the President of the
United States, evidenced by a written order ad-
dressed to the holder of any license under this
chapter, the safety of the United States de-
mands it, the United States shall have the right
to enter upon and take possession of any project
or part thereof, constructed, maintained, or op-
erated under said license, for the purpose of
manufacturing nitrates, explosives, or muni-
tions of war, or for any other purpose involving
the safety of the United States, to retain posses-
sion, management, and control thereof for such
length of time as may appear to the President to
be necessary to accomplish said purposes, and
then to restore possession and control to the
party or parties entitled thereto; and in the
event that the United States shall exercise such
right it shall pay to the party or parties entitled
thereto just and fair compensation for the use of
said property as may be fixed by the commission
upon the basis of a reasonable profit in time of
peace, and the cost of restoring said property to
as good condition as existed at the time of the
taking over thereof, less the reasonable value of
any improvements that may be made thereto by
the United States and which are valuable and
serviceable to the licensee.

(June 10, 1920, ch. 285, pt. I, §16, 41 Stat. 1072; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)

TERMINATION OF WAR AND EMERGENCIES

Joint Res. July 25, 1947, ch. 327, §3, 61 Stat. 451, pro-
vided that in the interpretation of this section, the
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date July 25, 1947, shall be deemed to be the date of ter-
mination of any state of war theretofore declared by
Congress and of the national emergencies proclaimed
by the President on September 8, 1939, and May 27, 1941.

§810. Disposition of charges arising from li-
censes

(a) Receipts from charges

All proceeds from any Indian reservation shall
be placed to the credit of the Indians of such res-
ervation. All other charges arising from licenses
hereunder, except charges fixed by the Commis-
sion for the purpose of reimbursing the United
States for the costs of administration of this
subchapter, shall be paid into the Treasury of
the United States, subject to the following dis-
tribution: 12% per centum thereof is hereby ap-
propriated to be paid into the Treasury of the
United States and credited to ‘‘Miscellaneous re-
ceipts’; 50 per centum of the charges arising
from licenses hereunder for the occupancy and
use of public lands and national forests shall be
paid into, reserved, and appropriated as a part of
the reclamation fund created by the Act of Con-
gress known as the Reclamation Act, approved
June 17, 1902; and 37% per centum of the charges
arising from licenses hereunder for the occu-
pancy and use of national forests and public
lands from development within the boundaries
of any State shall be paid by the Secretary of
the Treasury to such State; and 50 per centum of
the charges arising from all other licenses here-
under is reserved and appropriated as a special
fund in the Treasury to be expended under the
direction of the Secretary of the Army in the
maintenance and operation of dams and other
navigation structures owned by the United
States or in the construction, maintenance, or
operation of headwater or other improvements
of navigable waters of the United States. The
proceeds of charges made by the Commission for
the purpose of reimbursing the United States for
the costs of the administration of this sub-
chapter shall be paid into the Treasury of the
United States and credited to miscellaneous re-
ceipts.

(b) Delinquent payments

In case of delinquency on the part of any li-
censee in the payment of annual charges a pen-
alty of 5 per centum of the total amount so de-
linquent may be added to the total charges
which shall apply for the first month or part of
month so delinquent with an additional penalty
of 3 per centum for each subsequent month until
the total of the charges and penalties are paid or
until the license is canceled and the charges and
penalties satisfied in accordance with law.

(June 10, 1920, ch. 285, pt. I, §17, 41 Stat. 1072; re-
numbered pt. I and amended, Aug. 26, 1935, ch.
687, title II, §§208, 212, 49 Stat. 845, 847; July 26,
1947, ch. 343, title II, §205(a), 61 Stat. 501.)

REFERENCES IN TEXT

The Act of Congress known as the Reclamation Act,
approved June 17, 1902, referred to in subsec. (a), prob-
ably means act June 17, 1902, ch. 1093, 32 Stat. 388,
which is classified generally to chapter 12 (§371 et seq.)
of Title 43, Public Lands. For complete classification of
this Act to the Code, see Short Title note set out under
section 371 of Title 43 and Tables. The reclamation fund
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created by that Act was established by section 391 of
Title 43.
AMENDMENTS

1935—Act Aug. 26, 1935, §208, amended section gener-
ally, designating existing provisions as subsec. (a), in-
serting ‘‘except charges fixed by the Commission for
the purpose of reimbursing the United States for the
costs of administration of this Part,”, substituting
‘“‘national forests’ for ‘‘national monuments, national
forests, and national parks’” wherever appearing, in-
serting last sentence relating to payment of proceeds of
charges into Treasury, and adding subsec. (b).

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘“Title 10, Armed Forces” which in sections 3010
to 3013 continued military Department of the Army
under administrative supervision of Secretary of the
Army.

§811. Operation of navigation facilities; rules
and regulations; penalties

The Commission shall require the construc-
tion, maintenance, and operation by a licensee
at its own expense of such lights and signals as
may be directed by the Secretary of the Depart-
ment in which the Coast Guard is operating, and
such fishways as may be prescribed by the Sec-
retary of the Interior or the Secretary of Com-
merce, as appropriate. The license applicant and
any party to the proceeding shall be entitled to
a determination on the record, after opportunity
for an agency trial-type hearing of no more than
90 days, on any disputed issues of material fact
with respect to such fishways. All disputed is-
sues of material fact raised by any party shall
be determined in a single trial-type hearing to
be conducted by the relevant resource agency in
accordance with the regulations promulgated
under this subsection! and within the time
frame established by the Commission for each li-
cense proceeding. Within 90 days of August 8,
2005, the Secretaries of the Interior, Commerce,
and Agriculture shall establish jointly, by rule,
the procedures for such expedited trial-type
hearing, including the opportunity to undertake
discovery and cross-examine witnesses, in con-
sultation with the Federal Energy Regulatory
Commission. The operation of any navigation
facilities which may be constructed as a part of
or in connection with any dam or diversion
structure built under the provisions of this
chapter, whether at the expense of a licensee
hereunder or of the United States, shall at all
times be controlled by such reasonable rules and
regulations in the interest of navigation, includ-
ing the control of the level of the pool caused by
such dam or diversion structure as may be made
from time to time by the Secretary of the Army;
and for willful failure to comply with any such
rule or regulation such licensee shall be deemed
guilty of a misdemeanor, and upon conviction
thereof shall be punished as provided in section
8250 of this title.

(June 10, 1920, ch. 285, pt. I, §18, 41 Stat. 1073; re-
numbered pt. I and amended, Aug. 26, 1935, ch.

180 in original. Probably should be ‘‘section’.
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687, title II, §§209, 212, 49 Stat. 845, 847; 1939
Reorg. Plan No. II, §4(e), eff. July 1, 1939, 4 F.R.
2731, 53 Stat. 1433; July 26, 1947, ch. 343, title II,
§205(a), 61 Stat. 501; June 4, 1956, ch. 351, §2, 70
Stat. 226; 1970 Reorg. Plan No. 4, eff. Oct. 3, 1970,
35 F.R. 15627, 84 Stat. 2090; Pub. L. 109-58, title II,
§241(b), Aug. 8, 2005, 119 Stat. 674.)

AMENDMENTS

2005—Pub. L. 109-58 inserted after first sentence ‘‘The
license applicant and any party to the proceeding shall
be entitled to a determination on the record, after op-
portunity for an agency trial-type hearing of no more
than 90 days, on any disputed issues of material fact
with respect to such fishways. All disputed issues of
material fact raised by any party shall be determined
in a single trial-type hearing to be conducted by the
relevant resource agency in accordance with the regu-
lations promulgated under this subsection and within
the time frame established by the Commission for each
license proceeding. Within 90 days of August 8, 2005, the
Secretaries of the Interior, Commerce, and Agriculture
shall establish jointly, by rule, the procedures for such
expedited trial-type hearing, including the opportunity
to undertake discovery and cross-examine witnesses, in
consultation with the Federal Energy Regulatory Com-
mission.”

1956—Act June 4, 1956, substituted ‘‘Secretary of the
Department in which the Coast Guard is operating’’ for
“Secretary of War”’ in first sentence.

1935—Act Aug. 26, 1935, §209, amended section gener-
ally, inserting first sentence, striking out ‘“Such rules
and regulations may include the maintenance and oper-
ation of such licensee at its own expense of such lights
and signals as may be directed by the Secretary of War,
and such fishways as may be prescribed by the Sec-
retary of Commerce.”’, and substituting section ‘8250’
for section ‘819",

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘‘Title 10, Armed Forces’’ which in sections 3010
to 3013 continued military Department of the Army
under administrative supervision of Secretary of the
Army.

TRANSFER OF FUNCTIONS

For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security,
and for treatment of related references, see sections
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set
out as a note under section 542 of Title 6.

Reference to Secretary of Commerce inserted in view
of: creation of National Oceanic and Atmospheric Ad-
ministration in Department of Commerce and Office of
Administrator of such Administration; abolition of Bu-
reau of Commercial Fisheries in Department of the In-
terior and Office of Director of such Bureau; transfers
of functions, including functions formerly vested by
law in Secretary of the Interior or Department of the
Interior which were administered through Bureau of
Commercial Fisheries or were primarily related to such
Bureau, exclusive of certain enumerated functions with
respect to Great Lakes fishery research, Missouri River
Reservoir research, Gulf Breeze Biological Laboratory,
and Trans-Alaska pipeline investigations; and transfer
of marine sport fish program of Bureau of Sport Fish-
eries and Wildlife by Reorg. Plan No. 4 of 1970, eff. Oct.
3, 1970, 35 F.R. 15627, 84 Stat. 2090, set out in the Appen-
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dix to Title 5, Government Organization and Employ-
ees.

Coast Guard transferred to Department of Transpor-
tation and all functions, powers, and duties, relating to
Coast Guard, of Secretary of the Treasury and of other
offices and officers of Department of the Treasury
transferred to Secretary of Transportation by section
6(b)(1) of Pub. L. 89-670, Oct. 15, 1966, 80 Stat. 938. See
Section 108 of Title 49, Transportation.

Reorg. Plan No. II of 1939, set out in the Appendix to
Title 5, Government Organization and Employees,
transferred Bureau of Fisheries in Department of Com-
merce and its functions to Department of the Interior,
to be administered under direction and supervision of
Secretary of the Interior.

CLARIFICATION OF AUTHORITY REGARDING FISHWAYS

Pub. L. 102-486, title XVII, §1701(b), Oct. 24, 1992, 106
Stat. 3008, provided that: ‘“The definition of the term
‘fishway’ contained in 18 C.F.R. 4.30(b)(9)(iii), as in ef-
fect on the date of enactment of this Act [Oct. 24, 1992],
is vacated without prejudice to any definition or inter-
pretation by rule of the term ‘fishway’ by the Federal
Energy Regulatory Commission for purposes of imple-
menting section 18 of the Federal Power Act [16 U.S.C.
811]: Provided, That any future definition promulgated
by regulatory rulemaking shall have no force or effect
unless concurred in by the Secretary of the Interior
and the Secretary of Commerce: Provided further, That
the items which may constitute a ‘fishway’ under sec-
tion 18 for the safe and timely upstream and down-
stream passage of fish shall be limited to physical
structures, facilities, or devices necessary to maintain
all life stages of such fish, and project operations and
measures related to such structures, facilities, or de-
vices which are necessary to ensure the effectiveness of
such structures, facilities, or devices for such fish.”

§812. Public-service licensee; regulations by
State or by commission as to service, rates,
charges, etc.

As a condition of the license, every licensee
under this chapter which is a public-service cor-
poration, or a person, association, or corpora-
tion owning or operating any project and devel-
oping, transmitting, or distributing power for
sale or use in public service, shall abide by such
reasonable regulation of the services to be ren-
dered to customers or consumers of power, and
of rates and charges of payment therefor, as
may from time to time be prescribed by any
duly constituted agency of the State in which
the service is rendered or the rate charged. That
in case of the development, transmission, or dis-
tribution, or use in public service of power by
any licensee under this chapter or by its cus-
tomer engaged in public service within a State
which has not authorized and empowered a com-
mission or other agency or agencies within said
State to regulate and control the services to be
rendered by such licensee or by its customer en-
gaged in public service, or the rates and charges
of payment therefor, or the amount or character
of securities to be issued by any of said parties,
it is agreed as a condition of such license that
jurisdiction is conferred upon the commission,
upon complaint of any person aggrieved or upon
its own initiative, to exercise such regulation
and control until such time as the State shall
have provided a commission or other authority
for such regulation and control: Provided, That
the jurisdiction of the commission shall cease
and determine as to each specific matter of reg-
ulation and control prescribed in this section as
soon as the State shall have provided a commis-
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sion or other authority for the regulation and
control of that specific matter.

(June 10, 1920, ch. 285, pt. I, §19, 41 Stat. 1073; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)

§813. Power entering into interstate commerce;
regulation of rates, charges, etc.

When said power or any part thereof shall
enter into interstate or foreign commerce the
rates charged and the service rendered by any
such licensee, or by any subsidiary corporation,
the stock of which is owned or controlled di-
rectly or indirectly by such licensee, or by any
person, corporation, or association purchasing
power from such licensee for sale and distribu-
tion or use in public service shall be reasonable,
nondiscriminatory, and just to the customer and
all unreasonable discriminatory and unjust
rates or services are prohibited and declared to
be unlawful; and whenever any of the States di-
rectly concerned has not provided a commission
or other authority to enforce the requirements
of this section within such State or to regulate
and control the amount and character of securi-
ties to be issued by any of such parties, or such
States are unable to agree through their prop-
erly constituted authorities on the services to
be rendered, or on the rates or charges of pay-
ment therefor, or on the amount or character of
securities to be issued by any of said parties, ju-
risdiction is conferred upon the commission,
upon complaint of any person, aggrieved, upon
the request of any State concerned, or upon its
own initiative to enforce the provisions of this
section, to regulate and control so much of the
services rendered, and of the rates and charges
of payment therefor as constitute interstate or
foreign commerce and to regulate the issuance
of securities by the parties included within this
section, and securities issued by the licensee
subject to such regulations shall be allowed only
for the bona fide purpose of financing and con-
ducting the business of such licensee.

The administration of the provisions of this
section, so far as applicable, shall be according
to the procedure and practice in fixing and regu-
lating the rates, charges, and practices of rail-
road companies as provided in subtitle IV of
title 49, and the parties subject to such regula-
tion shall have the same rights of hearing, de-
fense, and review as said companies in such
cases.

In any valuation of the property of any li-
censee hereunder for purposes of rate making,
no value shall be claimed by the licensee or al-
lowed by the commission for any project or
projects under license in excess of the value or
values prescribed in section 807 of this title for
the purposes of purchase by the United States,
but there shall be included the cost to such li-
censee of the construction of the lock or locks
or other aids of navigation and all other capital
expenditures required by the United States, and
no value shall be claimed or allowed for the
rights granted by the commission or by this
chapter.

(June 10, 1920, ch. 285, pt. I, §20, 41 Stat. 1073; re-

numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)
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CODIFICATION

“Subtitle IV of title 49" substituted in text for ‘‘the
Act to regulate commerce, approved February 4, 1887,
as amended” on authority of Pub. L. 95-473, §3(b), Oct.
17, 1978, 92 Stat. 1466, the first section of which enacted
subtitle IV of Title 49, Transportation.

§ 814. Exercise by licensee of power of eminent
domain

When any licensee cannot acquire by contract
or pledges an unimproved dam site or the right
to use or damage the lands or property of others
necessary to the construction, maintenance, or
operation of any dam, reservoir, diversion struc-
ture, or the works appurtenant or accessory
thereto, in conjunction with any improvement
which in the judgment of the commission is de-
sirable and justified in the public interest for
the purpose of improving or developing a water-
way or waterways for the use or benefit of inter-
state or foreign commerce, it may acquire the
same by the exercise of the right of eminent do-
main in the district court of the United States
for the district in which such land or other prop-
erty may be located, or in the State courts. The
practice and procedure in any action or proceed-
ing for that purpose in the district court of the
United States shall conform as nearly as may be
with the practice and procedure in similar ac-
tion or proceeding in the courts of the State
where the property is situated: Provided, That
United States district courts shall only have ju-
risdiction of cases when the amount claimed by
the owner of the property to be condemned ex-
ceeds $3,0001 Provided further, That no licensee
may use the right of eminent domain under this
section to acquire any lands or other property
that, prior to October 24, 1992, were owned by a
State or political subdivision thereof and were
part of or included within any public park,
recreation area or wildlife refuge established
under State or local law. In the case of lands or
other property that are owned by a State or po-
litical subdivision and are part of or included
within a public park, recreation area or wildlife
refuge established under State or local law on or
after October 24, 1992, no licensee may use the
right of eminent domain under this section to
acquire such lands or property unless there has
been a public hearing held in the affected com-
munity and a finding by the Commission, after
due consideration of expressed public views and
the recommendations of the State or political
subdivision that owns the lands or property,
that the license will not interfere or be incon-
sistent with the purposes for which such lands
or property are owned.

(June 10, 1920, ch. 285, pt. I, §21, 41 Stat. 1074; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847; Pub. L. 102-486, title XVII,
§1701(d), Oct. 24, 1992, 106 Stat. 3009.)

AMENDMENTS

1992—Pub. L. 102-486 substituted final proviso and
sentence for period at end.

180 in original. Probably should be followed by a colon.
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§815. Contract to furnish power extending be-
yond period of license; obligations of new li-
censee

Whenever the public interest requires or justi-
fies the execution by the licensee of contracts
for the sale and delivery of power for periods ex-
tending beyond the date of termination of the li-
cense, such contracts may be entered into upon
the joint approval of the commission and of the
public-service commission or other similar au-
thority in the State in which the sale or deliv-
ery of power is made, or if sold or delivered in
a State which has no such public-service com-
mission, then upon the approval of the commis-
sion, and thereafter, in the event of failure to
issue a new license to the original licensee at
the termination of the license, the TUnited
States or the new licensee, as the case may be,
shall assume and fulfill all such contracts.

(June 10, 1920, ch. 285, pt. I, §22, 41 Stat. 1074; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)

§816. Preservation of rights vested prior to June
10, 1920

The provisions of this subchapter shall not be
construed as affecting any permit or valid exist-
ing right-of-way granted prior to June 10, 1920,
or as confirming or otherwise affecting any
claim, or as affecting any authority heretofore
given pursuant to law, but any person, associa-
tion, corporation, State, or municipality hold-
ing or possessing such permit, right-of-way or
authority may apply for a license under this
chapter, and upon such application the Commis-
sion may issue to any such applicant a license in
accordance with the provisions of this sub-
chapter and in such case the provisions of this
chapter shall apply to such applicant as a li-
censee under this chapter: Provided, That when
application is made for a license under this sec-
tion for a project or projects already con-
structed the fair value of said project or projects
determined as provided in this section, shall for
the purposes of this subchapter and of said li-
cense be deemed to be the amount to be allowed
as the net investment of the applicant in such
project or projects as of the date of such license,
or as of the date of such determination, if li-
cense has not been issued. Such fair value shall
be determined by the Commission after notice
and opportunity for hearing.

(June 10, 1920, ch. 285, pt. I, §23(a), 41 Stat. 1075;
renumbered pt. I and amended, Aug. 26, 1935, ch.
687, title II, §§210, 212, 49 Stat. 846, 847.)

CODIFICATION

Section consists of subsec. (a) of section 23 of act
June 10, 1920, as so designated by act Aug. 26, 1935. Sub-
sec. (b) of section 23 of act June 10, 1920, is set out as
section 817 of this title.

AMENDMENTS

1935—Act Aug. 26, 1935, §210, amended section gener-
ally, substituting ‘‘part’” for ‘‘chapter’” wherever ap-
pearing, substituting ‘‘heretofore’ for ‘‘then’’, and sub-
stituting the last sentence for ‘‘Such fair value may, in
the discretion of the commission, be determined by mu-
tual agreement between the commission and the appli-
cant or, in case they cannot agree, jurisdiction is here-
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by conferred upon the district court of the United
States in the district within which such project or
projects may be located, upon the application of either
party, to hear and determine the amount of such fair
value.”

§ 817. Projects not affecting navigable waters; ne-
cessity for Federal license, permit or right-of-
way; unauthorized activities

(1) It shall be unlawful for any person, State,
or municipality, for the purpose of developing
electric power, to construct, operate, or main-
tain any dam, water conduit, reservoir, power
house, or other works incidental thereto across,
along, or in any of the navigable waters of the
United States, or upon any part of the public
lands or reservations of the United States (in-
cluding the Territories), or utilize the surplus
water or water power from any Government
dam, except under and in accordance with the
terms of a permit or valid existing right-of-way
granted prior to June 10, 1920, or a license grant-
ed pursuant to this chapter. Any person, asso-
ciation, corporation, State, or municipality in-
tending to construct a dam or other project
works, across, along, over, or in any stream or
part thereof, other than those defined in this
chapter as navigable waters, and over which
Congress has jurisdiction under its authority to
regulate commerce with foreign nations and
among the several States shall before such con-
struction file declaration of such intention with
the Commission, whereupon the Commission
shall cause immediate investigation of such pro-
posed construction to be made, and if upon in-
vestigation it shall find that the interests of
interstate or foreign commerce would be af-
fected by such proposed construction, such per-
son, association, corporation, State, or munici-
pality shall not construct, maintain, or operate
such dam or other project works until it shall
have applied for and shall have received a li-
cense under the provisions of this chapter. If the
Commission shall not so find, and if no public
lands or reservations are affected, permission is
granted to construct such dam or other project
works in such stream upon compliance with
State laws.

(2) No person may commence any significant
modification of any project licensed under, or
exempted from, this chapter unless such modi-
fication is authorized in accordance with terms
and conditions of such license or exemption and
the applicable requirements of this subchapter.
As used in this paragraph, the term ‘‘com-
mence’’ refers to the beginning of physical on-
site activity other than surveys or testing.

(June 10, 1920, ch. 285, pt. I, §23(b), 41 Stat. 1075;
renumbered pt. I and amended, Aug. 26, 1935, ch.
687, title II, §§210, 212, 49 Stat. 846, 847; Pub. L.
99-495, §6, Oct. 16, 1986, 100 Stat. 1248.)

CODIFICATION

Section consists of subsec. (b) of section 23 of act
June 10, 1920, as so designated by act Aug. 26, 1935. Sub-
sec. (a) of section 23 of act June 10, 1920, is set out as
section 816 of this title.

AMENDMENTS

1986—Pub. L. 99495 designated existing provisions as
par. (1) and added par. (2).
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1935—Act Aug. 26, 1935, §210, amended section gener-
ally, inserting first sentence, and substituting ‘‘with
foreign nations’ for ‘‘between foreign nations’, ‘‘shall
before such construction’ for ‘“‘may in their discretion”
and ‘‘shall not construct, maintain, or operate such
dam or other project works” for ‘‘shall not proceed
with such construction’.

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-495 applicable to licenses,
permits, and exemptions without regard to when is-

sued, see section 18 of Pub. L. 99-495, set out as a note
under section 797 of this title.

§818. Public lands included in project; reserva-
tion of lands from entry

Any lands of the United States included in any
proposed project under the provisions of this
subchapter shall from the date of filing of appli-
cation therefor be reserved from entry, location,
or other disposal under the laws of the United
States until otherwise directed by the Commis-
sion or by Congress. Notice that such applica-
tion has been made, together with the date of
filing thereof and a description of the lands of
the United States affected thereby, shall be filed
in the local land office for the district in which
such lands are located. Whenever the Commis-
sion shall determine that the value of any lands
of the United States so applied for, or heretofore
or hereafter reserved or classified as power sites,
will not be injured or destroyed for the purposes
of power development by location, entry, or se-
lection under the public-land laws, the Sec-
retary of the Interior, upon notice of such deter-
mination, shall declare such lands open to loca-
tion, entry, or selection, for such purpose or pur-
poses and under such restrictions as the Com-
mission may determine, subject to and with a
reservation of the right of the United States or
its permittees or licensees to enter upon, oc-
cupy, and use any part or all of said lands nec-
essary, in the judgment of the Commission, for
the purposes of this subchapter, which right
shall be expressly reserved in every patent is-
sued for such lands; and no claim or right to
compensation shall accrue from the occupation
or use of any of said lands for said purposes. The
United States or any licensee for any such lands
hereunder may enter thereupon for the purposes
of this subchapter, upon payment of any dam-
ages to crops, buildings, or other improvements
caused thereby to the owner thereof, or upon
giving a good and sufficient bond to the United
States for the use and benefit of the owner to se-
cure the payment of such damages as may be de-
termined and fixed in an action brought upon
the bond in a court of competent jurisdiction,
said bond to be in the form prescribed by the
Commission: Provided, That locations, entries,
selections, or filings heretofore made for lands
reserved as water-power sites, or in connection
with water-power development, or electrical
transmission may proceed to approval or patent
under and subject to the limitations and condi-
tions in this section contained: Provided further,
That before any lands applied for, or heretofore
or hereafter reserved, or classified as power
sites, are declared open to location, entry, or se-
lection by the Secretary of the Interior, notice
of intention to make such declaration shall be
given to the Governor of the State within which
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such lands are located, and such State shall
have ninety days from the date of such notice
within which to file, under any statute or regu-
lation applicable thereto, an application for the
reservation to the State, or any political sub-
division thereof, of any lands required as a
right-of-way for a public highway or as a source
of materials for the construction and mainte-
nance of such highways, and a copy of such ap-
plication shall be filed with the Federal Power
Commission; and any location, entry, or selec-
tion of such lands, or subsequent patent thereof,
shall be subject to any rights granted the State
pursuant to such application.

(June 10, 1920, ch. 285, pt. I, §24, 41 Stat. 1075; re-
numbered pt. I and amended, Aug. 26, 1935, ch.
687, title II, §§211, 212, 49 Stat. 846, 847; May 28,
1948, ch. 351, 62 Stat. 275.)

AMENDMENTS

1948—Act May 28, 1948, inserted second proviso in last
sentence so that States may apply for reservations of
portions of power sites released for entry, location, or
selection to the States for highway purposes.

1935—Act Aug. 26, 1935, §211, amended section gener-
ally, inserting ‘‘for such purpose or purposes and under
such restrictions as the commission may determine”’,
substituted ‘‘part’ for ‘‘chapter’” wherever appearing,
and striking out from proviso ‘‘prior to June 10, 1920’
after ‘“‘made”’.

§819. Repealed. Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847

Section, act June 10, 1920, ch. 285, pt. I, §25, 41 Stat.
1076, related to offenses and punishment. See section
826m et seq. of this title.

§ 820. Proceedings for revocation of license or to
prevent violations of license

The Attorney General may, on request of the
commission or of the Secretary of the Army, in-
stitute proceedings in equity in the district
court of the United States in the district in
which any project or part thereof is situated for
the purpose of revoking for violation of its
terms any permit or license issued hereunder, or
for the purpose of remedying or correcting by
injunction, mandamus, or other process any act
of commission or omission in violation of the
provisions of this chapter or of any lawful regu-
lation or order promulgated hereunder. The dis-
trict courts shall have jurisdiction over all of
the above-mentioned proceedings and shall have
power to issue and execute all necessary process
and to make and enforce all writs, orders and
decrees to compel compliance with the lawful
orders and regulations of the commission and of
the Secretary of the Army, and to compel the
performance of any condition imposed under the
provisions of this chapter. In the event a decree
revoking a license is entered, the court is em-
powered to sell the whole or any part of the
project or projects under license, to wind up the
business of such licensee conducted in connec-
tion with such project or projects, to distribute
the proceeds to the parties entitled to the same,
and to make and enforce such further orders and
decrees as equity and justice may require. At
such sale or sales the vendee shall take the
rights and privileges belonging to the licensee
and shall perform the duties of such licensee and
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assume all outstanding obligations and liabil-
ities of the licensee which the court may deem
equitable in the premises; and at such sale or
sales the United States may become a pur-
chaser, but it shall not be required to pay a
greater amount than it would be required to pay
under the provisions of section 807 of this title
at the termination of the license.

(June 10, 1920, ch. 285, pt. I, §26, 41 Stat. 1076; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847; July 26, 1947, ch. 343, title II,
§205(a), 61 Stat. 501.)
REFERENCES IN TEXT

Proceedings in equity, referred to in text, were abol-
ished by the adoption of Rule 2 of the Federal Rules of
Civil Procedure, set out in the Appendix to Title 28, Ju-
diciary and Judicial Procedure, which provided that
‘“‘there shall be one form of action to be known as ‘civil
action’”.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘““Title 10, Armed Forces’’ which in sections 3010
to 3013 continued military Department of the Army
under administrative supervision of Secretary of the
Army.

§ 821. State laws and water rights unaffected

Nothing contained in this chapter shall be
construed as affecting or intending to affect or
in any way to interfere with the laws of the re-
spective States relating to the control, appro-
priation, use, or distribution of water used in ir-
rigation or for municipal or other uses, or any
vested right acquired therein.

(June 10, 1920, ch. 285, pt. I, §27, 41 Stat. 1077; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)

§822. Reservation of right to alter or repeal
chapter

The right to alter, amend, or repeal this chap-
ter is expressly reserved; but no such alteration,
amendment, or repeal shall affect any license
theretofore issued under the provisions of this
chapter or the rights of any licensee thereunder.

(June 10, 1920, ch. 285, pt. I, §28, 41 Stat. 1077; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)

§ 823. Repeal of inconsistent laws

All Acts or parts of Acts inconsistent with
this chapter are repealed: Provided, That noth-
ing contained herein shall be held or construed
to modify or repeal any of the provisions of the
Act of Congress approved December 19, 1913,
granting certain rights-of-way to the city and
county of San Francisco, in the State of Califor-
nia.

(June 10, 1920, ch. 285, pt. I, §29, 41 Stat. 1077; re-
numbered pt. I, Aug. 26, 1935, ch. 687, title II,
§212, 49 Stat. 847.)

REFERENCES IN TEXT

Herein, referred to in text, means act June 10, 1920,
which is classified generally to this chapter.

TITLE 16—CONSERVATION

§823a

The Act of Congress approved December 19, 1913, re-
ferred to in text, was not classified to the Code.

CODIFICATION

As originally enacted, this section contained the fur-
ther proviso: ‘“That section 18 of an Act making appro-
priations for the construction, repair and preservation,
of certain public works on rivers and harbors, and for
other purposes, approved August 8, 1917, is hereby re-
pealed.”

§ 823a. Conduit hydroelectric facilities
(a) Qualifying conduit hydropower facilities

(1) A qualifying conduit hydropower facility
shall not be required to be licensed under this
subchapter.

(2)(A) Any person, State, or municipality pro-
posing to construct a qualifying conduit hydro-
power facility shall file with the Commission a
notice of intent to construct such facility. The
notice shall include sufficient information to
demonstrate that the facility meets the qualify-
ing criteria.

(B) Not later than 15 days after receipt of a no-
tice of intent filed under subparagraph (A), the
Commission shall—

(i) make an initial determination as to
whether the facility meets the qualifying cri-
teria; and

(ii) if the Commission makes an initial de-
termination, pursuant to clause (i), that the
facility meets the qualifying criteria, publish
public notice of the notice of intent filed
under subparagraph (A).

(C) If, not later than 45 days after the date of
publication of the public notice described in sub-
paragraph (B)(ii)—

(i) an entity contests whether the facility
meets the qualifying criteria, the Commission
shall promptly issue a written determination
as to whether the facility meets such criteria;
or

(ii) no entity contests whether the facility
meets the qualifying criteria, the facility shall
be deemed to meet such criteria.

(3) For purposes of this section:

(A) The term ‘‘conduit” means any tunnel,
canal, pipeline, aqueduct, flume, ditch, or
similar manmade water conveyance that is op-
erated for the distribution of water for agri-
cultural, municipal, or industrial consumption
and not primarily for the generation of elec-
tricity.

(B) The term ‘‘qualifying conduit hydro-
power facility’” means a facility (not including
any dam or other impoundment) that is deter-
mined or deemed under paragraph (2)(C) to
meet the qualifying criteria.

(C) The term ‘‘qualifying criteria’ means,
with respect to a facility—

(i) the facility is constructed, operated, or
maintained for the generation of electric
power and uses for such generation only the
hydroelectric potential of a non-federally
owned conduit;

(ii) the facility has an installed capacity
that does not exceed b megawatts; and

(iii) on or before August 9, 2013, the facility
is not licensed under, or exempted from the
license requirements contained in, this sub-
chapter.
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(b) Exemption qualifications

Subject to subsection (¢), the Commission may
grant an exemption in whole or in part from the
requirements of this subchapter, including any
license requirements contained in this sub-
chapter, to any facility (not including any dam
or other impoundment) constructed, operated,
or maintained for the generation of electric
power which the Commission determines, by
rule or order—

(1) utilizes for such generation only the
hydroelectric potential of a conduit; and
(2) has an installed capacity that does not
exceed 40 megawatts.
(c) Consultation with Federal and State agencies

In making the determination under subsection
(b) the Commission shall consult with the
United States Fish and Wildlife Service! Na-
tional Marine Fisheries Servicel! and the State
agency exercising administration over the fish
and wildlife resources of the State in which the
facility is or will be located, in the manner pro-
vided by the Fish and Wildlife Coordination Act
(16 U.S.C. 661, et seq.), and shall include in any
such exemption—

(1) such terms and conditions as the Fish
and Wildlife Service! National Marine Fish-
eries Servicel! and the State agency each de-
termine are appropriate to prevent loss of, or
damage to, such resources and to otherwise
carry out the purposes of such Act, and

(2) such terms and conditions as the Com-
mission deems appropriate to insure that such
facility continues to comply with the provi-
sions of this section and terms and conditions
included in any such exemption.

(d) Violation of terms of exemption

Any violation of a term or condition of any ex-
emption granted under subsection (b) shall be
treated as a violation of a rule or order of the
Commission under this chapter.

(e) Fees for studies

The Commission, in addition to the require-
ments of section 803(e) of this title, shall estab-
lish fees which shall be paid by an applicant for
a license or exemption for a project that is re-
quired to meet terms and conditions set by fish
and wildlife agencies under subsection (c). Such
fees shall be adequate to reimburse the fish and
wildlife agencies referred to in subsection (c) for
any reasonable costs incurred in connection
with any studies or other reviews carried out by
such agencies for purposes of compliance with
this section. The fees shall, subject to annual
appropriations Acts, be transferred to such
agencies by the Commission for use solely for
purposes of carrying out such studies and shall
remain available until expended.

(June 10, 1920, ch. 285, pt. I, §30, as added Pub. L.
95-617, title II, §213, Nov. 9, 1978, 92 Stat. 3148;
amended Pub. L. 99-495, §7, Oct. 16, 1986, 100
Stat. 1248; Pub. L. 113-23, §4(a), Aug. 9, 2013, 127
Stat. 494.)

REFERENCES IN TEXT

The Fish and Wildlife Coordination Act, referred to
in subsec. (¢), is act Mar. 10, 1934, ch. 55, 48 Stat. 401, as

180 in original. Probably should be followed by a comma.

TITLE 16—CONSERVATION

Page 1266

amended, which is classified generally to sections 661
to 666c of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 661 of this title and Tables.

PRIOR PROVISIONS

A prior section 30 of act June 10, 1920, was classified
to section 791 of this title, prior to repeal by act Aug.
26, 1935, ch. 687, title II, §212, 49 Stat. 847.

AMENDMENTS

2013—Subsecs. (a), (b). Pub. L. 113-23, §4(a)(1), added
subsecs. (a) and (b) and struck out former subsecs. (a)
and (b) which authorized the Commission to grant ex-
emptions from the requirements of this subchapter for
certain hydroelectric facilities and prohibited the
granting of exemptions to facilities with certain capac-
ities.

Subsec. (c). Pub. L. 113-23, §4(a)(2), substituted ‘‘sub-
section (b)”’ for ‘‘subsection (a)”’ in introductory provi-
sions.

Subsec. (d). Pub. L. 113-23, §4(a)(3), substituted ‘‘sub-
section (b)”’ for ‘‘subsection (a)’’.

1986—Subsec. (b). Pub. L. 99-495, §7(a), inserted provi-
sion setting the maximum installation capacity for ex-
emptions under subsec. (a) at 40 megawatts in the case
of a facility constructed, operated, and maintained by
an agency or instrumentality of a State or local gov-
ernment solely for water supply for municipal pur-
poses.

Subsec. (¢). Pub. L. 99-495, §7(b), which directed the
insertion of ‘‘National Marine Fisheries Service” after
‘“‘the Fish and Wildlife Service’” in both places such
term appears, was executed by inserting ‘‘National Ma-
rine Fisheries Service’ after ‘‘the United States Fish
and Wildlife Service’’ and ‘‘the Fish and Wildlife Serv-
ice’’, as the probable intent of Congress.

Subsec. (e). Pub. L. 99-495, §7(c), added subsec. (e).

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

APPLICATION OF SUBSECTION (c)

Pub. L. 99-495, §8(c), Oct. 16, 1986, 100 Stat. 1251, pro-
vided that: ‘““‘Nothing in this Act [see Short Title of 1986
Amendment note set out under section 791a of this
title] shall affect the application of section 30(c) of the
Federal Power Act [16 U.S.C. 823a(c)] to any exemption
issued after the enactment of this Act [Oct. 16, 1986].”

§ 823b. Enforcement
(a) Monitoring and investigation

The Commission shall monitor and investigate
compliance with each license and permit issued
under this subchapter and with each exemption
granted from any requirement of this sub-
chapter. The Commission shall conduct such in-
vestigations as may be necessary and proper in
accordance with this chapter. After notice and
opportunity for public hearing, the Commission
may issue such orders as necessary to require
compliance with the terms and conditions of li-
censes and permits issued under this subchapter
and with the terms and conditions of exemp-
tions granted from any requirement of this sub-
chapter.

(b) Revocation orders

After notice and opportunity for an evi-
dentiary hearing, the Commission may also
issue an order revoking any license issued under
this subchapter or any exemption granted from
any requirement of this subchapter where any
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licensee or exemptee is found by the Commis-
sion:

(1) to have knowingly violated a final order
issued under subsection (a) after completion of
judicial review (or the opportunity for judicial
review); and

(2) to have been given reasonable time to
comply fully with such order prior to com-
mencing any revocation proceeding.

In any such proceeding, the order issued under
subsection (a) shall be subject to de novo review
by the Commission. No order shall be issued
under this subsection until after the Commis-
sion has taken into consideration the nature and
seriousness of the violation and the efforts of
the licensee to remedy the violation.

(c) Civil penalty

Any licensee, permittee, or exemptee who vio-
lates or fails or refuses to comply with any rule
or regulation under this subchapter, any term,
or condition of a license, permit, or exemption
under this subchapter, or any order issued under
subsection (a) shall be subject to a civil penalty
in an amount not to exceed $10,000 for each day
that such violation or failure or refusal con-
tinues. Such penalty shall be assessed by the
Commission after notice and opportunity for
public hearing. In determining the amount of a
proposed penalty, the Commission shall take
into consideration the nature and seriousness of
the violation, failure, or refusal and the efforts
of the licensee to remedy the violation, failure,
or refusal in a timely manner. No civil penalty
shall be assessed where revocation is ordered.

(d) Assessment

(1) Before issuing an order assessing a civil
penalty against any person under this section,
the Commission shall provide to such person no-
tice of the proposed penalty. Such notice shall,
except in the case of a violation of a final order
issued under subsection (a), inform such person
of his opportunity to elect in writing within 30
days after the date of receipt of such notice to
have the procedures of paragraph (3) (in lieu of
those of paragraph (2)) apply with respect to
such assessment.

(2)(A) In the case of the violation of a final
order issued under subsection (a), or unless an
election is made within 30 calendar days after
receipt of notice under paragraph (1) to have
paragraph (3) apply with respect to such pen-
alty, the Commission shall assess the penalty,
by order, after a determination of violation has
been made on the record after an opportunity
for an agency hearing pursuant to section 554 of
title 5 before an administrative law judge ap-
pointed under section 3105 of such title 5. Such
assessment order shall include the administra-
tive law judge’s findings and the basis for such
assessment.

(B) Any person against whom a penalty is as-
sessed under this paragraph may, within 60 cal-
endar days after the date of the order of the
Commission assessing such penalty, institute an
action in the United States court of appeals for
the appropriate judicial circuit for judicial re-
view of such order in accordance with chapter 7
of title 5. The court shall have jurisdiction to
enter a judgment affirming, modifying, or set-
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ting aside in whole or in Part,! the order of the
Commission, or the court may remand the pro-
ceeding to the Commission for such further ac-
tion as the court may direct.

(3)(A) In the case of any civil penalty with re-
spect to which the procedures of this paragraph
have been elected, the Commission shall
promptly assess such penalty, by order, after the
date of the receipt of the notice under paragraph
(1) of the proposed penalty.

(B) If the civil penalty has not been paid with-
in 60 calendar days after the assessment order
has been made under subparagraph (A), the
Commission shall institute an action in the ap-
propriate district court of the United States for
an order affirming the assessment of the civil
penalty. The court shall have authority to re-
view de novo the law and the facts involved, and
shall have jurisdiction to enter a judgment en-
forcing, modifying, and enforcing as so modified,
or setting aside in whole or in Part,®! such as-
sessment.

(C) Any election to have this paragraph apply
may not be revoked except with the consent of
the Commission.

(4) The Commission may compromise, modify,
or remit, with or without conditions, any civil
penalty which may be imposed under this sub-
section, taking into consideration the nature
and seriousness of the violation and the efforts
of the licensee to remedy the violation in a
timely manner at any time prior to a final deci-
sion by the court of appeals under paragraph (2)
or by the district court under paragraph (3).

(5) If any person fails to pay an assessment of
a civil penalty after it has become a final and
unappealable order under paragraph (2), or after
the appropriate district court has entered final
judgment in favor of the Commission under
paragraph (3), the Commission shall institute an
action to recover the amount of such penalty in
any appropriate district court of the United
States. In such action, the validity and appro-
priateness of such final assessment order or
judgment shall not be subject to review.

(6)(A) Notwithstanding the provisions of title
28 or of this chapter, the Commission may be
represented by the general counsel of the Com-
mission (or any attorney or attorneys within
the Commission designated by the Chairman)
who shall supervise, conduct, and argue any
civil litigation to which paragraph (3) of this
subsection applies (including any related collec-
tion action under paragraph (5)) in a court of the
United States or in any other court, except the
Supreme Court. However, the Commission or the
general counsel shall consult with the Attorney
General concerning such litigation, and the At-
torney General shall provide, on request, such
assistance in the conduct of such litigation as
may be appropriate.

(B) The Commission shall be represented by
the Attorney General, or the Solicitor General,
as appropriate, in actions under this subsection,
except to the extent provided in subparagraph
(A) of this paragraph.

(June 10, 1920, ch. 285, pt. I, §31, as added Pub. L.
99-495, §12, Oct. 16, 1986, 100 Stat. 1255.)

180 in original. Probably should not be capitalized.
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EFFECTIVE DATE

Section applicable to licenses, permits, and exemp-
tions without regard to when issued, see section 18 of
Pub. L. 99-495, set out as an Effective Date of 1986
Amendment note under section 797 of this title.

§823c. Alaska State jurisdiction over small
hydroelectric projects

(a) Discontinuance of regulation by the Commis-
sion

Notwithstanding sections 797(e) and 817 of this
title, the Commission shall discontinue exercis-
ing licensing and regulatory authority under
this subchapter over qualifying project works in
the State of Alaska, effective on the date on
which the Commission certifies that the State
of Alaska has in place a regulatory program for
water-power development that—

(1) protects the public interest, the purposes
listed in paragraph (2), and the environment to
the same extent provided by licensing and reg-
ulation by the Commission under this sub-
chapter and other applicable Federal laws, in-
cluding the Endangered Species Act (16 U.S.C.
1531 et seq.) and the Fish and Wildlife Coordi-
nation Act (16 U.S.C. 661 et seq.);

(2) gives equal consideration to the purposes
of—

(A) energy conservation;

(B) the protection, mitigation of damage
to, and enhancement of, fish and wildlife (in-
cluding related spawning grounds and habi-
tat);

(C) the protection of recreational opportu-
nities;

(D) the preservation of other aspects of en-
vironmental quality;

(BE) the interests of Alaska Natives; and

(F) other beneficial public uses, including
irrigation, flood control, water supply, and
navigation; and

(3) requires, as a condition of a license for
any project works—

(A) the construction, maintenance, and op-
eration by a licensee at its own expense of
such lights and signals as may be directed by
the Secretary of the Department in which
the Coast Guard is operating, and such fish-
ways as may be prescribed by the Secretary
of the Interior or the Secretary of Com-
merce, as appropriate;

(B) the operation of any navigation facili-
ties which may be constructed as part of any
project to be controlled at all times by such
reasonable rules and regulations as may be
made by the Secretary of the Army; and

(C) except as provided in subsection (j),
conditions for the protection, mitigation,
and enhancement of fish and wildlife based
on recommendations received pursuant to
the Fish and Wildlife Coordination Act (16
U.S.C. 661 et seq.) from the National Marine
Fisheries Service, the United States Fish
and Wildlife Service, and State fish and
wildlife agencies.

(b) Definition of “qualifying project works”

For purposes of this section, the term ‘‘quali-
fying project works’ means project works—

(1) that are not part of a project licensed

under this part or exempted from licensing
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under this subchapter or section 2705 of this
title prior to November 9, 2000;

(2) for which a preliminary permit, a license
application, or an application for an exemp-
tion from licensing has not been accepted for
filing by the Commission prior to November 9,
2000 (unless such application is withdrawn at
the election of the applicant);

(3) that are part of a project that has a
power production capacity of 5,000 kilowatts
or less;

(4) that are located entirely within the
boundaries of the State of Alaska; and

(5) that are not located in whole or in part
on any Indian reservation, a conservation sys-
tem unit (as defined in section 3102(4) of this
title), or segment of a river designated for
study for addition to the Wild and Scenic Riv-
ers System.

(c) Election of State licensing

In the case of nonqualifying project works
that would be a qualifying project works but for
the fact that the project has been licensed (or
exempted from licensing) by the Commission
prior to November 9, 2000, the licensee of such
project may in its discretion elect to make the
project subject to licensing and regulation by
the State of Alaska under this section.

(d) Project works on Federal lands

With respect to projects located in whole or in
part on a reservation, a conservation system
unit, or the public lands, a State license or ex-
emption from licensing shall be subject to—

(1) the approval of the Secretary having ju-
risdiction over such lands; and

(2) such conditions as the Secretary may
prescribe.

(e) Consultation with affected agencies

The Commission shall consult with the Sec-
retary of the Interior, the Secretary of Agri-
culture, and the Secretary of Commerce before
certifying the State of Alaska’s regulatory pro-
gram.

(f) Application of Federal laws

Nothing in this section shall preempt the ap-
plication of Federal environmental, natural re-
sources, or cultural resources protection laws
according to their terms.

(g) Oversight by the Commission

The State of Alaska shall notify the Commis-
sion not later than 30 days after making any sig-
nificant modification to its regulatory program.
The Commission shall periodically review the
State’s program to ensure compliance with the
provisions of this section.

(h) Resumption of Commission authority

Notwithstanding subsection (a), the Commis-
sion shall reassert its licensing and regulatory
authority under this subchapter if the Commis-
sion finds that the State of Alaska has not com-
plied with one or more of the requirements of
this section.

(i) Determination by the Commission

(1) Upon application by the Governor of the
State of Alaska, the Commission shall within 30
days commence a review of the State of Alaska’s
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regulatory program for water-power develop-
ment to determine whether it complies with the
requirements of subsection (a).

(2) The Commission’s review required by para-
graph (1) shall be completed within 1 year of ini-
tiation, and the Commission shall within 30 days
thereafter issue a final order determining
whether or not the State of Alaska’s regulatory
program for water-power development complies
with the requirements of subsection (a).

(3) If the Commission fails to issue a final
order in accordance with paragraph (2) the State
of Alaska’s regulatory program for water-power
development shall be deemed to be in compli-
ance with subsection (a).

(j) Fish and wildlife

If the State of Alaska determines that a rec-
ommendation under subsection (a)(3)(C) is in-
consistent with paragraphs (1) and (2) of sub-
section (a), the State of Alaska may decline to
adopt all or part of the recommendations in ac-
cordance with the procedures established under
section 803(j)(2) of this title.

(June 10, 1920, ch. 285, pt. I, §32, as added Pub. L.
106469, title V, §501, Nov. 9, 2000, 114 Stat. 2037;
amended Pub. L. 109-58, title II, §244, Aug. 8,
2005, 119 Stat. 678.)

REFERENCES IN TEXT

The Endangered Species Act, referred to in subsec.
(a)(1), probably means the Endangered Species Act of
1973, Pub. L. 93-205, Dec. 28, 1973, 87 Stat. 884, as amend-
ed, which is classified generally to chapter 35 (§1531 et
seq.) of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 1531 of this title and Tables.

The Fish and Wildlife Coordination Act, referred to
in subsec. (a)(1), (3)(C), is act Mar. 10, 1934, ch. 55, 48
Stat. 401, as amended, which is classified generally to
sections 661 to 666c of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 661 of this title and Tables.

AMENDMENTS

2005—Subsec. (a)(3)(C). Pub. L. 109-58, §244(1), inserted
‘“‘except as provided in subsection (j),”” before ‘‘condi-
tions™.

Subsec. (j). Pub. L. 109-58, §244(2), added subsec. (j).

TRANSFER OF FUNCTIONS

For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security,
and for treatment of related references, see sections
468(b), 551(d), 5562(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set
out as a note under section 542 of Title 6.

§ 823d. Alternative conditions and prescriptions
(a) Alternative conditions

(1) Whenever any person applies for a license
for any project works within any reservation of
the United States, and the Secretary of the de-
partment under whose supervision such reserva-
tion falls (referred to in this subsection as the
““Secretary’’) deems a condition to such license
to be necessary under the first proviso of section
797(e) of this title, the license applicant or any
other party to the license proceeding may pro-
pose an alternative condition.
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(2) Notwithstanding the first proviso of section
797(e) of this title, the Secretary shall accept
the proposed alternative condition referred to in
paragraph (1), and the Commission shall include
in the license such alternative condition, if the
Secretary determines, based on substantial evi-
dence provided by the license applicant, any
other party to the proceeding, or otherwise
available to the Secretary, that such alternative
condition—

(A) provides for the adequate protection and
utilization of the reservation; and
(B) will either, as compared to the condition
initially by the Secretary—
(i) cost significantly less to implement; or
(ii) result in improved operation of the
project works for electricity production.

(3) In making a determination under para-
graph (2), the Secretary shall consider evidence
provided for the record by any party to a licens-
ing proceeding, or otherwise available to the
Secretary, including any evidence provided by
the Commission, on the implementation costs or
operational impacts for electricity production of
a proposed alternative.

(4) The Secretary concerned shall submit into
the public record of the Commission proceeding
with any condition under section 797(e) of this
title or alternative condition it accepts under
this section, a written statement explaining the
basis for such condition, and reason for not ac-
cepting any alternative condition under this
section. The written statement must dem-
onstrate that the Secretary gave equal consider-
ation to the effects of the condition adopted and
alternatives not accepted on energy supply, dis-
tribution, cost, and use; flood control; naviga-
tion; water supply; and air quality (in addition
to the preservation of other aspects of environ-
mental quality); based on such information as
may be available to the Secretary, including in-
formation voluntarily provided in a timely man-
ner by the applicant and others. The Secretary
shall also submit, together with the aforemen-
tioned written statement, all studies, data, and
other factual information available to the Sec-
retary and relevant to the Secretary’s decision.

(5) If the Commission finds that the Sec-
retary’s final condition would be inconsistent
with the purposes of this subchapter, or other
applicable law, the Commission may refer the
dispute to the Commission’s Dispute Resolution
Service. The Dispute Resolution Service shall
consult with the Secretary and the Commission
and issue a non-binding advisory within 90 days.
The Secretary may accept the Dispute Resolu-
tion Service advisory unless the Secretary finds
that the recommendation will not adequately
protect the reservation. The Secretary shall
submit the advisory and the Secretary’s final
written determination into the record of the
Commission’s proceeding.

(b) Alternative prescriptions

(1) Whenever the Secretary of the Interior or
the Secretary of Commerce prescribes a fishway
under section 811 of this title, the license appli-
cant or any other party to the license proceed-
ing may propose an alternative to such prescrip-
tion to construct, maintain, or operate a fish-
way.
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(2) Notwithstanding section 811 of this title,
the Secretary of the Interior or the Secretary of
Commerce, as appropriate, shall accept and pre-
scribe, and the Commission shall require, the
proposed alternative referred to in paragraph
(1), if the Secretary of the appropriate depart-
ment determines, based on substantial evidence
provided by the license applicant, any other
party to the proceeding, or otherwise available
to the Secretary, that such alternative—

(A) will be no less protective than the fish-
way initially prescribed by the Secretary; and

(B) will either, as compared to the fishway
initially prescribed by the Secretary—

(i) cost significantly less to implement; or

(ii) result in improved operation of the
project works for electricity production.

(3) In making a determination under para-
graph (2), the Secretary shall consider evidence
provided for the record by any party to a licens-
ing proceeding, or otherwise available to the
Secretary, including any evidence provided by
the Commission, on the implementation costs or
operational impacts for electricity production of
a proposed alternative.

(4) The Secretary concerned shall submit into
the public record of the Commission proceeding
with any prescription under section 811 of this
title or alternative prescription it accepts under
this section, a written statement explaining the
basis for such prescription, and reason for not
accepting any alternative prescription under
this section. The written statement must dem-
onstrate that the Secretary gave equal consider-
ation to the effects of the prescription adopted
and alternatives not accepted on energy supply,
distribution, cost, and use; flood control; navi-
gation; water supply; and air quality (in addi-
tion to the preservation of other aspects of envi-
ronmental quality); based on such information
as may be available to the Secretary, including
information voluntarily provided in a timely
manner by the applicant and others. The Sec-
retary shall also submit, together with the
aforementioned written statement, all studies,
data, and other factual information available to
the Secretary and relevant to the Secretary’s
decision.

(5) If the Commission finds that the Sec-
retary’s final prescription would be inconsistent
with the purposes of this subchapter, or other
applicable law, the Commission may refer the
dispute to the Commission’s Dispute Resolution
Service. The Dispute Resolution Service shall
consult with the Secretary and the Commission
and issue a non-binding advisory within 90 days.
The Secretary may accept the Dispute Resolu-
tion Service advisory unless the Secretary finds
that the recommendation will not adequately
protect the fish resources. The Secretary shall
submit the advisory and the Secretary’s final
written determination into the record of the
Commission’s proceeding.

(June 10, 1920, ch. 285, pt. I, §33, as added Pub. L.
109-58, title II, §241(c), Aug. 8, 2005, 119 Stat. 675.)
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SUBCHAPTER II—REGULATION OF ELEC-
TRIC UTILITY COMPANIES ENGAGED IN
INTERSTATE COMMERCE

§ 824. Declaration of policy; application of sub-
chapter

(a) Federal regulation of transmission and sale
of electric energy

It is declared that the business of transmitting
and selling electric energy for ultimate distribu-
tion to the public is affected with a public inter-
est, and that Federal regulation of matters re-
lating to generation to the extent provided in
this subchapter and subchapter III of this chap-
ter and of that part of such business which con-
sists of the transmission of electric energy in
interstate commerce and the sale of such energy
at wholesale in interstate commerce is nec-
essary in the public interest, such Federal regu-
lation, however, to extend only to those matters
which are not subject to regulation by the
States.

(b) Use or sale of electric energy in interstate
commerce

(1) The provisions of this subchapter shall
apply to the transmission of electric energy in
interstate commerce and to the sale of electric
energy at wholesale in interstate commerce, but
except as provided in paragraph (2) shall not
apply to any other sale of electric energy or de-
prive a State or State commission of its lawful
authority now exercised over the exportation of
hydroelectric energy which is transmitted
across a State line. The Commission shall have
jurisdiction over all facilities for such trans-
mission or sale of electric energy, but shall not
have jurisdiction, except as specifically provided
in this subchapter and subchapter III of this
chapter, over facilities used for the generation
of electric energy or over facilities used in local
distribution or only for the transmission of elec-
tric energy in intrastate commerce, or over fa-
cilities for the transmission of electric energy
consumed wholly by the transmitter.

(2) Notwithstanding subsection (f), the provi-
sions of sections 824b(a)(2), 824e(e), 824i, 824j,
824j-1, 824k, 8240, 8240-1, 824p, 824q, 824r, 824s,
824t, 824u, and 824v of this title shall apply to
the entities described in such provisions, and
such entities shall be subject to the jurisdiction
of the Commission for purposes of carrying out
such provisions and for purposes of applying the
enforcement authorities of this chapter with re-
spect to such provisions. Compliance with any
order or rule of the Commission under the provi-
sions of section 824b(a)(2), 824e(e), 824i, 824j,
824j-1, 824k, 8240, 8240-1, 824p, 824q, 824r, 824s,
824t, 824u, or 824v of this title, shall not make an
electric utility or other entity subject to the ju-
risdiction of the Commission for any purposes
other than the purposes specified in the preced-
ing sentence.

(c) Electric energy in interstate commerce

For the purpose of this subchapter, electric
energy shall be held to be transmitted in inter-
state commerce if transmitted from a State and
consumed at any point outside thereof; but only
insofar as such transmission takes place within
the United States.
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(d) “Sale of electric energy at wholesale” defined

The term ‘‘sale of electric energy at whole-
sale’” when used in this subchapter, means a sale
of electric energy to any person for resale.

(e) “Public utility” defined

The term ‘‘public utility’” when used in this
subchapter and subchapter III of this chapter
means any person who owns or operates facili-
ties subject to the jurisdiction of the Commis-
sion under this subchapter (other than facilities
subject to such jurisdiction solely by reason of
section 824e(e), 824e(f),r 824i, 824j, 824j-1, 824k,
8240, 8240-1, 824p, 824q, 824r, 824s, 824t, 824u, or
824v of this title).

(f) United States, State, political subdivision of a
State, or agency or instrumentality thereof
exempt

No provision in this subchapter shall apply to,
or be deemed to include, the United States, a
State or any political subdivision of a State, an
electric cooperative that receives financing
under the Rural Electrification Act of 1936 (7
U.S.C. 901 et seq.) or that sells less than 4,000,000
megawatt hours of electricity per year, or any
agency, authority, or instrumentality of any
one or more of the foregoing, or any corporation
which is wholly owned, directly or indirectly, by
any one or more of the foregoing, or any officer,
agent, or employee of any of the foregoing act-
ing as such in the course of his official duty, un-
less such provision makes specific reference
thereto.

(g) Books and records

(1) Upon written order of a State commission,
a State commission may examine the books, ac-
counts, memoranda, contracts, and records of—

(A) an electric utility company subject to its
regulatory authority under State law,

(B) any exempt wholesale generator selling
energy at wholesale to such electric utility,
and

(C) any electric utility company, or holding
company thereof, which is an associate com-
pany or affiliate of an exempt wholesale gener-
ator which sells electric energy to an electric
utility company referred to in subparagraph
(A),

wherever located, if such examination is re-
quired for the effective discharge of the State
commission’s regulatory responsibilities affect-
ing the provision of electric service.

(2) Where a State commission issues an order
pursuant to paragraph (1), the State commission
shall not publicly disclose trade secrets or sen-
sitive commercial information.

(3) Any United States district court located in
the State in which the State commission re-
ferred to in paragraph (1) is located shall have
jurisdiction to enforce compliance with this sub-
section.

(4) Nothing in this section shall—

(A) preempt applicable State law concerning
the provision of records and other informa-
tion; or

(B) in any way limit rights to obtain records
and other information under Federal law, con-
tracts, or otherwise.

1So0 in original. Section 824e of this title does not contain a
subsec. (f).
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(5) As used in this subsection the terms ‘‘affili-
ate”, ‘‘associate company’’, ‘‘electric utility
company’’, ‘holding company’’, ‘‘subsidiary
company’’, and ‘‘exempt wholesale generator”
shall have the same meaning as when used in
the Public Utility Holding Company Act of 2005
[42 U.S.C. 16451 et seq.].

(June 10, 1920, ch. 285, pt. II, §201, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 847; amend-
ed Pub. L. 95-617, title II, §204(b), Nov. 9, 1978, 92
Stat. 3140; Pub. L. 102-486, title VII, §714, Oct. 24,
1992, 106 Stat. 2911; Pub. L. 109-58, title XII,
§§1277(b)(1), 1291(c), 1295(a), Aug. 8, 2005, 119 Stat.
978, 985; Pub. L. 114-94, div. F, §61003(b), Dec. 4,
2015, 129 Stat. 1778.)

REFERENCES IN TEXT

The Rural Electrification Act of 1936, referred to in
subsec. (f), is act May 20, 1936, ch. 432, 49 Stat. 1363, as
amended, which is classified generally to chapter 31
(§901 et seq.) of Title 7, Agriculture. For complete clas-
sification of this Act to the Code, see section 901 of
Title 7 and Tables.

The Public Utility Holding Company Act of 2005, re-
ferred to in subsec. (g)(5), is subtitle F of title XII of
Pub. L. 109-58, Aug. 8, 2005, 119 Stat. 972, which is classi-
fied principally to part D (§16451 et seq.) of subchapter
XII of chapter 149 of Title 42, The Public Health and
Welfare. For complete classification of this Act to the
Code, see Short Title note set out under section 15801
of Title 42 and Tables.

AMENDMENTS

2015—Subsec. (b)(2). Pub. L. 114-94, §61003(b)(1), in-
serted ‘‘8240-1,” after ‘8240, in two places.

Subsec. (e). Pub. L. 114-94, §61003(b)(2),
‘82401, after ‘‘8240,”.

2005—Subsec. (b)(2). Pub. L. 109-58, §1295(a)(1), sub-
stituted ‘‘Notwithstanding subsection (f), the provi-
sions of sections 824b(a)(2), 824e(e), 824i, 824j, 824j-1,
824k, 8240, 824p, 824q, 824r, 824s, 824t, 824u, and 824v of
this title” for ‘“The provisions of sections 824i, 824j, and
824k of this title’’ and ‘‘Compliance with any order or
rule of the Commission under the provisions of section
824b(a)(2), 824e(e), 824i, 824j, 824j-1, 824k, 8240, 824p, 824q,
824r, 824s, 824t, 824u, or 824v of this title” for ‘‘Compli-
ance with any order of the Commission under the provi-
sions of section 824i or 824j of this title’.

Subsec. (e). Pub. L. 109-58, §1295(a)(2), substituted
“‘section 824e(e), 824e(f), 8241, 824j, 824j-1, 824k, 8240, 824p,
824q, 824r, 824s, 824t, 824u, or 824v of this title” for ‘‘sec-
tion 824i, 824j, or 824k of this title”.

Subsec. (f). Pub. L. 109-58, §1291(c), which directed
amendment of subsec. (f) by substituting ‘‘political
subdivision of a State, an electric cooperative that re-
ceives financing under the Rural Electrification Act of
1936 (7 U.S.C. 901 et seq.) or that sells less than 4,000,000
megawatt hours of electricity per year,” for ‘“‘political
subdivision of a state,”, was executed by making the
substitution for ‘‘political subdivision of a State,” to
reflect the probable intent of Congress.

Subsec. (g)(5). Pub. L. 109-58, §1277(b)(1), substituted
2005 for “1935”".

1992—Subsec. (g). Pub. L. 102-486 added subsec. ().

1978—Subsec. (b). Pub. L. 95-617, §204(b)(1), designated
existing provisions as par. (1), inserted ‘‘except as pro-
vided in paragraph (2)” after ‘“in interstate commerce,
but’’, and added par. (2).

Subsec. (e). Pub. L. 95-617, §204(b)(2), inserted ‘‘(other
than facilities subject to such jurisdiction solely by
reason of section 824i, 824j, or 824k of this title)” after
‘‘under this subchapter’’.

inserted

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by section 1277(b)(1) of Pub. L. 109-58 ef-
fective 6 months after Aug. 8, 2005, with provisions re-
lating to effect of compliance with certain regulations
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approved and made effective prior to such date, see sec-
tion 1274 of Pub. L. 109-58, set out as an Effective Date
note under section 16451 of Title 42, The Public Health
and Welfare.

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting
of facilities, see section 731 of Pub. L. 102-486, set out
as a note under section 796 of this title.

PRIOR ACTIONS; EFFECT ON OTHER AUTHORITIES

Pub. L. 95-617, title II, §214, Nov. 9, 1978, 92 Stat. 3149,
provided that:

‘‘(a) PRIOR ACTIONS.—No provision of this title [enact-
ing sections 823a, 824i to 824k, 824a-1 to 824a-3 and
8250-1 of this title, amending sections 796, 824, 824a,
824d, and 825d of this title and enacting provisions set
out as notes under sections 824a, 824d, and 825d of this
title] or of any amendment made by this title shall
apply to, or affect, any action taken by the Commis-
sion [Federal Energy Regulatory Commission] before
the date of the enactment of this Act [Nov. 9, 1978].

‘“(b) OTHER AUTHORITIES.—No provision of this title
[enacting sections 823a, 824i to 824k, 824a-1 to 824a-3 and
8250-1 of this title, amending sections 796, 824, 824a,
824d, and 825d of this title and enacting provisions set
out as notes under sections 824a, 824d, and 825d of this
title] or of any amendment made by this title shall
limit, impair or otherwise affect any authority of the
Commission or any other agency or instrumentality of
the United States under any other provision of law ex-
cept as specifically provided in this title.”

§824a. Interconnection and coordination of fa-
cilities; emergencies; transmission to foreign
countries

(a) Regional districts; establishment; notice to
State commissions

For the purpose of assuring an abundant sup-
ply of electric energy throughout the United
States with the greatest possible economy and
with regard to the proper utilization and con-
servation of natural resources, the Commission
is empowered and directed to divide the country
into regional districts for the voluntary inter-
connection and coordination of facilities for the
generation, transmission, and sale of electric en-
ergy, and it may at any time thereafter, upon
its own motion or upon application, make such
modifications thereof as in its judgment will
promote the public interest. Each such district
shall embrace an area which, in the judgment of
the Commission, can economically be served by
such interconnection and coordinated electric
facilities. It shall be the duty of the Commission
to promote and encourage such interconnection
and coordination within each such district and
between such districts. Before establishing any
such district and fixing or modifying the bound-
aries thereof the Commission shall give notice
to the State commission of each State situated
wholly or in part within such district, and shall
afford each such State commission reasonable
opportunity to present its views and recom-
mendations, and shall receive and consider such
views and recommendations.

(b) Sale or exchange of energy; establishing
physical connections

Whenever the Commission, upon application of
any State commission or of any person engaged
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in the transmission or sale of electric energy,
and after notice to each State commission and
public utility affected and after opportunity for
hearing, finds such action necessary or appro-
priate in the public interest it may by order di-
rect a public utility (if the Commission finds
that no undue burden will be placed upon such
public utility thereby) to establish physical con-
nection of its transmission facilities with the fa-
cilities of one or more other persons engaged in
the transmission or sale of electric energy, to
sell energy to or exchange energy with such per-
sons: Provided, That the Commission shall have
no authority to compel the enlargement of gen-
erating facilities for such purposes, nor to com-
pel such public utility to sell or exchange en-
ergy when to do so would impair its ability to
render adequate service to its customers. The
Commission may prescribe the terms and condi-
tions of the arrangement to be made between
the persons affected by any such order, includ-
ing the apportionment of cost between them and
the compensation or reimbursement reasonably
due to any of them.

(¢) Temporary connection and exchange of facili-
ties during emergency

(1) During the continuance of any war in
which the United States is engaged, or whenever
the Commission determines that an emergency
exists by reason of a sudden increase in the de-
mand for electric energy, or a shortage of elec-
tric energy or of facilities for the generation or
transmission of electric energy, or of fuel or
water for generating facilities, or other causes,
the Commission shall have authority, either
upon its own motion or upon complaint, with or
without notice, hearing, or report, to require by
order such temporary connections of facilities
and such generation, delivery, interchange, or
transmission of electric energy as in its judg-
ment will best meet the emergency and serve
the public interest. If the parties affected by
such order fail to agree upon the terms of any
arrangement between them in carrying out such
order, the Commission, after hearing held either
before or after such order takes effect, may pre-
scribe by supplemental order such terms as it
finds to be just and reasonable, including the
compensation or reimbursement which should
be paid to or by any such party.

(2) With respect to an order issued under this
subsection that may result in a conflict with a
requirement of any Federal, State, or local envi-
ronmental law or regulation, the Commission
shall ensure that such order requires generation,
delivery, interchange, or transmission of elec-
tric energy only during hours necessary to meet
the emergency and serve the public interest,
and, to the maximum extent practicable, is con-
sistent with any applicable Federal, State, or
local environmental law or regulation and mini-
mizes any adverse environmental impacts.

(3) To the extent any omission or action taken
by a party, that is necessary to comply with an
order issued under this subsection, including
any omission or action taken to voluntarily
comply with such order, results in noncompli-
ance with, or causes such party to not comply
with, any Federal, State, or local environmental
law or regulation, such omission or action shall



Page 1273

not be considered a violation of such environ-
mental law or regulation, or subject such party
to any requirement, civil or criminal liability,
or a citizen suit under such environmental law
or regulation.

(4)(A) An order issued under this subsection
that may result in a conflict with a requirement
of any Federal, State, or local environmental
law or regulation shall expire not later than 90
days after it is issued. The Commission may
renew or reissue such order pursuant to para-
graphs (1) and (2) for subsequent periods, not to
exceed 90 days for each period, as the Commis-
sion determines necessary to meet the emer-
gency and serve the public interest.

(B) In renewing or reissuing an order under
subparagraph (A), the Commission shall consult
with the primary Federal agency with expertise
in the environmental interest protected by such
law or regulation, and shall include in any such
renewed or reissued order such conditions as
such Federal agency determines necessary to
minimize any adverse environmental impacts to
the extent practicable. The conditions, if any,
submitted by such Federal agency shall be made
available to the public. The Commission may ex-
clude such a condition from the renewed or re-
issued order if it determines that such condition
would prevent the order from adequately ad-
dressing the emergency necessitating such order
and provides in the order, or otherwise makes
publicly available, an explanation of such deter-
mination.

(5) If an order issued under this subsection is
subsequently stayed, modified, or set aside by a
court pursuant to section 825! of this title or any
other provision of law, any omission or action
previously taken by a party that was necessary
to comply with the order while the order was in
effect, including any omission or action taken
to voluntarily comply with the order, shall re-
main subject to paragraph (3).

(d) Temporary connection during emergency by
persons without jurisdiction of Commission

During the continuance of any emergency re-
quiring immediate action, any person or munici-
pality engaged in the transmission or sale of
electric energy and not otherwise subject to the
jurisdiction of the Commission may make such
temporary connections with any public utility
subject to the jurisdiction of the Commission or
may construct such temporary facilities for the
transmission of electric energy in interstate
commerce as may be necessary or appropriate to
meet such emergency, and shall not become sub-
ject to the jurisdiction of the Commission by
reason of such temporary connection or tem-
porary construction: Provided, That such tem-
porary connection shall be discontinued or such
temporary construction removed or otherwise
disposed of upon the termination of such emer-
gency: Provided further, That upon approval of
the Commission permanent connections for
emergency use only may be made hereunder.

(e) Transmission of electric energy to foreign
country

After six months from August 26, 1935, no per-
son shall transmit any electric energy from the
United States to a foreign country without first
having secured an order of the Commission au-
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thorizing it to do so. The Commission shall issue
such order upon application unless, after oppor-
tunity for hearing, it finds that the proposed
transmission would impair the sufficiency of
electric supply within the United States or
would impede or tend to impede the coordina-
tion in the public interest of facilities subject to
the jurisdiction of the Commission. The Com-
mission may by its order grant such application
in whole or in part, with such modifications and
upon such terms and conditions as the Commis-
sion may find necessary or appropriate, and may
from time to time, after opportunity for hearing
and for good cause shown, make such supple-
mental orders in the premises as it may find
necessary or appropriate.

(f) Transmission or sale at wholesale of electric

energy; regulation

The ownership or operation of facilities for the
transmission or sale at wholesale of electric en-
ergy which is (a) generated within a State and
transmitted from the State across an inter-
national boundary and not thereafter transmit-
ted into any other State, or (b) generated in a
foreign country and transmitted across an inter-
national boundary into a State and not there-
after transmitted into any other State, shall not
make a person a public utility subject to regula-
tion as such under other provisions of this sub-
chapter. The State within which any such facili-
ties are located may regulate any such trans-
action insofar as such State regulation does not
conflict with the exercise of the Commission’s
powers under or relating to subsection (e).

(g) Continuance of service

In order to insure continuity of service to cus-
tomers of public utilities, the Commission shall
require, by rule, each public utility to—

(1) report promptly to the Commission and
any appropriate State regulatory authorities
any anticipated shortage of electric energy or
capacity which would affect such utility’s ca-
pability of serving its wholesale customers,

(2) submit to the Commission, and to any ap-
propriate State regulatory authority, and pe-
riodically revise, contingency plans respect-
ing—

(A) shortages of electric energy or capac-
ity, and

(B) circumstances which may result in
such shortages, and

(3) accommodate any such shortages or cir-
cumstances in a manner which shall—

(A) give due consideration to the public
health, safety, and welfare, and

(B) provide that all persons served directly
or indirectly by such public utility will be
treated, without undue prejudice or dis-
advantage.

(June 10, 1920, ch. 285, pt. II, §202, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 848; amend-
ed Aug. 7, 1953, ch. 343, 67 Stat. 461; Pub. L.
95-617, title II, §206(a), Nov. 9, 1978, 92 Stat. 3141;
Pub. L. 114-94, div. F, §61002, Dec. 4, 2015, 129
Stat. 1772.)

AMENDMENTS

2015—Subsec. (¢). Pub. L. 114-94, §61002(a), designated
existing provisions as par. (1) and added pars. (2) to (5).
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Subsec. (d). Pub. L. 114-94, §61002(b), inserted ‘‘or mu-
nicipality’ before ‘‘engaged in the transmission or sale
of electric energy”’.

1978—Subsec. (g). Pub. L. 95-617 added subsec. (g).

1953—Subsec. (f). Act Aug. 7, 1953, added subsec. (f).

EFFECTIVE DATE OF 1978 AMENDMENT

Pub. L. 95-617, title II, §206(b), Nov. 9, 1978, 92 Stat.
3142, provided that: ‘“The amendment made by sub-
section (a) [adding subsec. (g) of this section] shall not
affect any proceeding of the Commission [Federal En-
ergy Regulatory Commission] pending on the date of
the enactment of this Act [Nov. 9, 1978] or any case
pending on such date respecting a proceeding of the
Commission.”

DELEGATION OF FUNCTIONS

Functions of President respecting certain facilities
constructed and maintained on United States borders
delegated to Secretary of State, see Ex. Ord. No. 11423,
Aug. 16, 1968. 33 F.R. 11741, set out as a note under sec-
tion 301 of Title 3, The President.

PERFORMANCE OF FUNCTIONS RESPECTING ELECTRIC
POWER AND NATURAL GAS FACILITIES LOCATED ON
UNITED STATES BORDERS

For provisions relating to performance of functions
by Secretary of Energy respecting electric power and
natural gas facilities located on United States borders,
see Ex. Ord. No. 10485, Sept. 8, 1953, 18 F.R. 5397, as
amended by Ex. Ord. No. 12038, Feb. 3, 1978, 43 F.R. 4957,
set out as a note under section 717b of Title 15, Com-
merce and Trade.

§ 824a-1. Pooling

(a) State laws

The Commission may, on its own motion, and
shall, on application of any person or govern-
mental entity, after public notice and notice to
the Governor of the affected State and after af-
fording an opportunity for public hearing, ex-
empt electric utilities, in whole or in part, from
any provision of State law, or from any State
rule or regulation, which prohibits or prevents
the voluntary coordination of electric utilities,
including any agreement for central dispatch, if
the Commission determines that such voluntary
coordination is designed to obtain economical
utilization of facilities and resources in any
area. No such exemption may be granted if the
Commission finds that such provision of State
law, or rule or regulation—

(1) is required by any authority of Federal
law, or

(2) is designed to protect public health, safe-
ty, or welfare, or the environment or conserve
energy or is designed to mitigate the effects of
emergencies resulting from fuel shortages.

(b) Pooling study

(1) The Commission, in consultation with the
reliability councils established under section
202(a) of the Federal Power Act [16 U.S.C. 824a],
the Secretary, and the electric utility industry
shall study the opportunities for—

(A) conservation of energy,

(B) optimization in the efficiency of use of
facilities and resources, and

(C) increased reliability,

through pooling arrangements. Not later than 18
months after November 9, 1978, the Commission
shall submit a report containing the results of
such study to the President and the Congress.
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(2) The Commission may recommend to elec-
tric utilities that such utilities should volun-
tarily enter into negotiations where the oppor-
tunities referred to in paragraph (1) exist. The
Commission shall report annually to the Presi-
dent and the Congress regarding any such rec-
ommendations and subsequent actions taken by
electric utilities, by the Commission, and by the
Secretary under this Act, the Federal Power Act
[16 U.S.C. 791a et seq.], and any other provision
of law. Such annual reports shall be included in
the Commission’s annual report required under
the Department of Energy Organization Act [42
U.S.C. 7101 et seq.].

(Pub. L. 95-617, title II, §205, Nov. 9, 1978, 92 Stat.
3140.)

REFERENCES IN TEXT

This Act, referred to in subsec. (b)(2), means Pub. L.
95-617, Nov. 9, 1978, 92 Stat. 3117, known as the ‘‘Public
Utility Regulatory Policies Act of 1978’. For complete
classification of this Act to the Code, see Short Title
note set out under section 2601 of this title and Tables.

The Federal Power Act, referred to in subsec. (b)(2),
is act June 10, 1920, ch. 285, 41 Stat. 1063, as amended,
which is classified generally to this chapter. For com-
plete classification of this Act to the Code, see section
T91a of this title and Tables.

The Department of Energy Organization Act, referred
to in subsec. (b)(2), is Pub. L. 95-91, Aug. 4, 1977, 91 Stat.
565, as amended, which is classified principally to chap-
ter 84 (§7101 et seq.) of Title 42, The Public Health and
Welfare. For complete classification of this Act to the
Code, see Short Title note set out under section 7101 of
Title 42 and Tables.

CODIFICATION

Section was enacted as part of the Public Utility
Regulatory Policies Act of 1978, and not as part of the
Federal Power Act which generally comprises this
chapter.

DEFINITIONS

For definitions of terms used in this section, see sec-
tion 2602 of this title.

§ 824a-2. Reliability
(a) Study

(1) The Secretary, in consultation with the
Commission, shall conduct a study with respect
to—

(A) the level of reliability appropriate to
adequately serve the needs of electric consum-
ers, taking into account cost effectiveness and
the need for energy conservation,

(B) the various methods which could be used
in order to achieve such level of reliability and
the cost effectiveness of such methods, and

(C) the various procedures that might be
used in case of an emergency outage to mini-
mize the public disruption and economic loss
that might be caused by such an outage and
the cost effectiveness of such procedures.

Such study shall be completed and submitted to
the President and the Congress not later than 18
months after November 9, 1978. Before such sub-
mittal the Secretary shall provide an oppor-
tunity for public comment on the results of such
study.
(2) The study under paragraph (1) shall include
consideration of the following:
(A) the cost effectiveness of investments in
each of the components involved in providing
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adequate and reliable electric service, includ-
ing generation, transmission, and distribution
facilities, and devices available to the electric
consumer;

(B) the environmental and other effects of
the investments considered under subpara-
graph (A);

(C) various types of electric utility systems
in terms of generation, transmission, distribu-
tion and customer mix, the extent to which
differences in reliability levels may be desir-
able, and the cost-effectiveness of the various
methods which could be used to decrease the
number and severity of any outages among the
various types of systems;

(D) alternatives to adding new generation fa-
cilities to achieve such desired levels of reli-
ability (including conservation);

(E) the cost-effectiveness of adding a number
of small, decentralized conventional and non-
conventional generating units rather than a
small number of large generating units with a
similar total megawatt capacity for achieving
the desired level of reliability; and

(F) any standards for electric utility reli-
ability used by, or suggested for use by, the
electric utility industry in terms of cost-effec-
tiveness in achieving the desired level of reli-
ability, including equipment standards, stand-
ards for operating procedures and training of
personnel, and standards relating the number
and severity of outages to periods of time.

(b) Examination of reliability issues by reliabil-
ity councils

The Secretary, in consultation with the Com-
mission, may, from time to time, request the re-
liability councils established under section
202(a) of the Federal Power Act [16 U.S.C. 824a(a)
of this title] or other appropriate persons (in-
cluding Federal agencies) to examine and report
to him concerning any electric utility reliabil-
ity issue. The Secretary shall report to the Con-
gress (in its annual report or in the report re-
quired under subsection (a) if appropriate) the
results of any examination under the preceding
sentence.

(c) Department of Energy recommendations

The Secretary, in consultation with the Com-
mission, and after opportunity for public com-
ment, may recommend industry standards for
reliability to the electric utility industry, in-
cluding standards with respect to equipment,
operating procedures and training of personnel,
and standards relating to the level or levels of
reliability appropriate to adequately and reli-
ably serve the needs of electric consumers. The
Secretary shall include in his annual report—

(1) any recommendations made under this
subsection or any recommendations respecting
electric utility reliability problems under any
other provision of law, and

(2) a description of actions taken by electric
utilities with respect to such recommenda-
tions.

(Pub. L. 95-617, title II, §209, Nov. 9, 1978, 92 Stat.
3143.)

CODIFICATION

Section was enacted as part of the Public Utility
Regulatory Policies Act of 1978, and not as part of the
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Federal Power
chapter.

Act which generally comprises this

DEFINITIONS

For definitions of terms used in this section, see sec-
tion 2602 of this title.

§ 824a-3. Cogeneration and small power produc-
tion

(a) Cogeneration and small power production
rules

Not later than 1 year after November 9, 1978,
the Commission shall prescribe, and from time
to time thereafter revise, such rules as it deter-
mines necessary to encourage cogeneration and
small power production, and to encourage geo-
thermal small power production facilities of not
more than 80 megawatts capacity, which rules
require electric utilities to offer to—

(1) sell electric energy to qualifying cogen-
eration facilities and qualifying small power
production facilities?! and

(2) purchase electric energy from such facili-
ties.

Such rules shall be prescribed, after consulta-
tion with representatives of Federal and State
regulatory agencies having ratemaking author-
ity for electric utilities, and after public notice
and a reasonable opportunity for interested per-
sons (including State and Federal agencies) to
submit oral as well as written data, views, and
arguments. Such rules shall include provisions
respecting minimum reliability of qualifying co-
generation facilities and qualifying small power
production facilities (including reliability of
such facilities during emergencies) and rules re-
specting reliability of electric energy service to
be available to such facilities from electric utili-
ties during emergencies. Such rules may not au-
thorize a qualifying cogeneration facility or
qualifying small power production facility to
make any sale for purposes other than resale.

(b) Rates for purchases by electric utilities

The rules prescribed under subsection (a) shall
insure that, in requiring any electric utility to
offer to purchase electric energy from any quali-
fying cogeneration facility or qualifying small
power production facility, the rates for such
purchase—

(1) shall be just and reasonable to the elec-
tric consumers of the electric utility and in
the public interest, and

(2) shall not discriminate against qualifying
cogenerators or qualifying small power pro-
ducers.

No such rule prescribed under subsection (a)
shall provide for a rate which exceeds the incre-
mental cost to the electric utility of alternative
electric energy.

(c) Rates for sales by utilities

The rules prescribed under subsection (a) shall
insure that, in requiring any electric utility to
offer to sell electric energy to any qualifying co-
generation facility or qualifying small power
production facility, the rates for such sale—

(1) shall be just and reasonable and in the
public interest, and

180 in original. Probably should be followed by a comma.
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(2) shall not discriminate against the quali-
fying cogenerators or qualifying small power
producers.

(d) “Incremental cost of alternative electric en-
ergy” defined

For purposes of this section, the term ‘‘incre-
mental cost of alternative electric energy”’
means, with respect to electric energy pur-
chased from a qualifying cogenerator or qualify-
ing small power producer, the cost to the elec-
tric utility of the electric energy which, but for
the purchase from such cogenerator or small
power producer, such utility would generate or
purchase from another source.

(e) Exemptions

(1) Not later than 1 year after November 9,
1978, and from time to time thereafter, the Com-
mission shall, after consultation with represent-
atives of State regulatory authorities, electric
utilities, owners of cogeneration facilities and
owners of small power production facilities, and
after public notice and a reasonable opportunity
for interested persons (including State and Fed-
eral agencies) to submit oral as well as written
data, views, and arguments, prescribe rules
under which geothermal small power production
facilities of not more than 80 megawatts capac-
ity, qualifying cogeneration facilities, and
qualifying small power production facilities are
exempted in whole or part from the Federal
Power Act [16 U.S.C. 791a et seq.], from the Pub-
lic Utility Holding Company Act,2 from State
laws and regulations respecting the rates, or re-
specting the financial or organizational regula-
tion, of electric utilities, or from any combina-
tion of the foregoing, if the Commission deter-
mines such exemption is necessary to encourage
cogeneration and small power production.

(2) No qualifying small power production facil-
ity (other than a qualifying small power produc-
tion facility which is an eligible solar, wind,
waste, or geothermal facility as defined in sec-
tion 3(17)(E) of the Federal Power Act [16 U.S.C.
796(17)(E)]) which has a power production capac-
ity which, together with any other facilities lo-
cated at the same site (as determined by the
Commission), exceeds 30 megawatts, or 80 mega-
watts for a qualifying small power production
facility using geothermal energy as the primary
energy source, may be exempted under rules
under paragraph (1) from any provision of law or
regulation referred to in paragraph (1), except
that any qualifying small power production fa-
cility which produces electric energy solely by
the use of biomass as a primary energy source,
may be exempted by the Commission under such
rules from the Public Utility Holding Company
Act? and from State laws and regulations re-
ferred to in such paragraph (1).

(3) No qualifying small power production facil-
ity or qualifying cogeneration facility may be
exempted under this subsection from—

(A) any State law or regulation in effect in
a State pursuant to subsection (f),

(B) the provisions of section 210, 211, or 212 of
the Federal Power Act [16 U.S.C. 824i, 824j, or
824k] or the necessary authorities for enforce-
ment of any such provision under the Federal
Power Act [16 U.S.C. 791a et seq.], or

2See References in Text note below.
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(C) any license or permit requirement under
part I of the Federal Power Act [16 U.S.C. 791a
et seq.] any provision under such Act related
to such a license or permit requirement, or the
necessary authorities for enforcement of any
such requirement.

(f) Implementation of rules for qualifying cogen-
eration and qualifying small power produc-
tion facilities

(1) Beginning on or before the date one year
after any rule is prescribed by the Commission
under subsection (a) or revised under such sub-
section, each State regulatory authority shall,
after notice and opportunity for public hearing,
implement such rule (or revised rule) for each
electric utility for which it has ratemaking au-
thority.

(2) Beginning on or before the date one year
after any rule is prescribed by the Commission
under subsection (a) or revised under such sub-
section, each nonregulated electric utility shall,
after notice and opportunity for public hearing,
implement such rule (or revised rule).

(g) Judicial review and enforcement

(1) Judicial review may be obtained respecting
any proceeding conducted by a State regulatory
authority or nonregulated electric utility for
purposes of implementing any requirement of a
rule under subsection (a) in the same manner,
and under the same requirements, as judicial re-
view may be obtained under section 2633 of this
title in the case of a proceeding to which section
2633 of this title applies.

(2) Any person (including the Secretary) may
bring an action against any electric utility,
qualifying small power producer, or qualifying
cogenerator to enforce any requirement estab-
lished by a State regulatory authority or non-
regulated electric utility pursuant to subsection
(f). Any such action shall be brought only in the
manner, and under the requirements, as pro-
vided under section 2633 of this title with re-
spect to an action to which section 2633 of this
title applies.

(h) Commission enforcement

(1) For purposes of enforcement of any rule
prescribed by the Commission under subsection
(a) with respect to any operations of an electric
utility, a qualifying cogeneration facility or a
qualifying small power production facility
which are subject to the jurisdiction of the Com-
mission under part II of the Federal Power Act
[16 U.S.C. 824 et seq.], such rule shall be treated
as a rule under the Federal Power Act [16 U.S.C.
791a et seq.]. Nothing in subsection (g) shall
apply to so much of the operations of an electric
utility, a qualifying cogeneration facility or a
qualifying small power production facility as
are subject to the jurisdiction of the Commis-
sion under part II of the Federal Power Act.

(2)(A) The Commission may enforce the re-
quirements of subsection (f) against any State
regulatory authority or nonregulated electric
utility. For purposes of any such enforcement,
the requirements of subsection (f)(1) shall be
treated as a rule enforceable under the Federal
Power Act [16 U.S.C. 791a et seq.]. For purposes
of any such action, a State regulatory authority
or nonregulated electric utility shall be treated
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as a person within the meaning of the Federal
Power Act. No enforcement action may be
brought by the Commission under this section
other than—

(i) an action against the State regulatory
authority or nonregulated electric utility for
failure to comply with the requirements of
subsection (f)3 or

(ii) an action under paragraph (1).

(B) Any electric utility, qualifying cogenera-
tor, or qualifying small power producer may pe-
tition the Commission to enforce the require-
ments of subsection (f) as provided in subpara-
graph (A) of this paragraph. If the Commission
does not initiate an enforcement action under
subparagraph (A) against a State regulatory au-
thority or nonregulated electric utility within
60 days following the date on which a petition is
filed under this subparagraph with respect to
such authority, the petitioner may bring an ac-
tion in the appropriate United States district
court to require such State regulatory authority
or nonregulated electric utility to comply with
such requirements, and such court may issue
such injunctive or other relief as may be appro-
priate. The Commission may intervene as a mat-
ter of right in any such action.

(i) Federal contracts

No contract between a Federal agency and any
electric utility for the sale of electric energy by
such Federal agency for resale which is entered
into after November 9, 1978, may contain any
provision which will have the effect of prevent-
ing the implementation of any rule under this
section with respect to such utility. Any provi-
sion in any such contract which has such effect
shall be null and void.

(j) New dams and diversions

Except for a hydroelectric project located at a
Government dam (as defined in section 3(10) of
the Federal Power Act [16 U.S.C. 796(10)]) at
which non-Federal hydroelectric development is
permissible, this section shall not apply to any
hydroelectric project which impounds or diverts
the water of a natural watercourse by means of
a new dam or diversion unless the project meets
each of the following requirements:

(1) No substantial adverse effects

At the time of issuance of the license or ex-
emption for the project, the Commission finds
that the project will not have substantial ad-
verse effects on the environment, including
recreation and water quality. Such finding
shall be made by the Commission after taking
into consideration terms and conditions im-
posed under either paragraph (3) of this sub-
section or section 10 of the Federal Power Act
[16 U.S.C. 803] (whichever is appropriate as re-
quired by that Act [16 U.S.C. 791a et seq.] or
the Electric Consumers Protection Act of 1986)
and compliance with other environmental re-
quirements applicable to the project.

(2) Protected rivers

At the time the application for a license or
exemption for the project is accepted by the
Commission (in accordance with the Commis-
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sion’s regulations and procedures in effect on
January 1, 1986, including those relating to en-
vironmental consultation), such project is not
located on either of the following:

(A) Any segment of a natural watercourse
which is included in (or designated for po-
tential inclusion in) a State or national wild
and scenic river system.

(B) Any segment of a natural watercourse
which the State has determined, in accord-
ance with applicable State law, to possess
unique natural, recreational, cultural, or
scenic attributes which would be adversely
affected by hydroelectric development.

(3) Fish and wildlife terms and conditions

The project meets the terms and conditions
set by fish and wildlife agencies under the
same procedures as provided for under section
30(c) of the Federal Power Act [16 U.S.C.
823a(c)].

(k) “New dam or diversion” defined

For purposes of this section, the term ‘‘new
dam or diversion” means a dam or diversion
which requires, for purposes of installing any
hydroelectric power project, any construction,
or enlargement of any impoundment or diver-
sion structure (other than repairs or reconstruc-
tion or the addition of flashboards or similar ad-
justable devices)?

(1) Definitions

For purposes of this section, the terms ‘‘small
power production facility’, ‘‘qualifying small
power production facility’, ‘‘qualifying small
power producer’’, ‘“‘primary energy source’’, ‘‘co-
generation facility”’, ‘‘qualifying cogeneration
facility”, and ‘‘qualifying cogenerator’ have the
respective meanings provided for such terms
under section 3(17) and (18) of the Federal Power
Act [16 U.S.C. 796(17), (18)].

(m) Termination of mandatory purchase and sale
requirements

(1) Obligation to purchase

After August 8, 2005, no electric utility shall
be required to enter into a new contract or ob-
ligation to purchase electric energy from a
qualifying cogeneration facility or a qualify-
ing small power production facility under this
section if the Commission finds that the quali-
fying cogeneration facility or qualifying small
power production facility has nondiscrim-
inatory access to—

(A)(i) independently administered, auc-
tion-based day ahead and real time whole-
sale markets for the sale of electric energy;
and (ii) wholesale markets for long-term
sales of capacity and electric energy; or

(B)(i) transmission and interconnection
services that are provided by a Commission-
approved regional transmission entity and
administered pursuant to an open access
transmission tariff that affords nondiscrim-
inatory treatment to all customers; and (ii)
competitive wholesale markets that provide
a meaningful opportunity to sell capacity,
including long-term and short-term sales,
and electric energy, including long-term,

4S80 in original. Probably should be followed by a period.
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short-term and real-time sales, to buyers
other than the utility to which the qualify-
ing facility is interconnected. In determin-
ing whether a meaningful opportunity to
sell exists, the Commission shall consider,
among other factors, evidence of trans-
actions within the relevant market; or

(C) wholesale markets for the sale of ca-
pacity and electric energy that are, at a
minimum, of comparable competitive qual-
ity as markets described in subparagraphs
(A) and (B).

(2) Revised purchase and sale obligation for
new facilities

(A) After August 8, 2005, no electric utility
shall be required pursuant to this section to
enter into a new contract or obligation to pur-
chase from or sell electric energy to a facility
that is not an existing qualifying cogeneration
facility unless the facility meets the criteria
for qualifying cogeneration facilities estab-
lished by the Commission pursuant to the
rulemaking required by subsection (n).

(B) For the purposes of this paragraph, the
term ‘‘existing qualifying cogeneration facil-
ity” means a facility that—

(i) was a qualifying cogeneration facility
on August 8, 2005; or

(ii) had filed with the Commission a notice
of self-certification, self recertification or
an application for Commission certification
under 18 CFR 292.207 prior to the date on
which the Commission issues the final rule

required by subsection (n).

(3) Commission review

Any electric utility may file an application
with the Commission for relief from the man-
datory purchase obligation pursuant to this
subsection on a service territory-wide basis.
Such application shall set forth the factual
basis upon which relief is requested and de-
scribe why the conditions set forth in subpara-
graph (A), (B), or (C) of paragraph (1) of this
subsection have been met. After notice, in-
cluding sufficient notice to potentially af-
fected qualifying cogeneration facilities and
qualifying small power production facilities,
and an opportunity for comment, the Commis-
sion shall make a final determination within
90 days of such application regarding whether
the conditions set forth in subparagraph (A),
(B), or (C) of paragraph (1) have been met.

(4) Reinstatement of obligation to purchase

At any time after the Commission makes a
finding under paragraph (3) relieving an elec-
tric utility of its obligation to purchase elec-
tric energy, a qualifying cogeneration facility,
a qualifying small power production facility, a
State agency, or any other affected person
may apply to the Commission for an order re-
instating the electric utility’s obligation to
purchase electric energy under this section.
Such application shall set forth the factual
basis upon which the application is based and
describe why the conditions set forth in sub-
paragraph (A), (B), or (C) of paragraph (1) of
this subsection are no longer met. After no-
tice, including sufficient notice to potentially
affected utilities, and opportunity for com-
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ment, the Commission shall issue an order
within 90 days of such application reinstating
the electric utility’s obligation to purchase
electric energy under this section if the Com-
mission finds that the conditions set forth in
subparagraphs (A), (B) or (C) of paragraph (1)
which relieved the obligation to purchase, are
no longer met.

(5) Obligation to sell

After August 8, 2005, no electric utility shall
be required to enter into a new contract or ob-
ligation to sell electric energy to a qualifying
cogeneration facility or a qualifying small
power production facility under this section if
the Commission finds that—

(A) competing retail electric suppliers are
willing and able to sell and deliver electric
energy to the qualifying cogeneration facil-
ity or qualifying small power production fa-
cility; and

(B) the electric utility is not required by
State law to sell electric energy in its serv-
ice territory.

(6) No effect on existing rights and remedies

Nothing in this subsection affects the rights
or remedies of any party under any contract
or obligation, in effect or pending approval be-
fore the appropriate State regulatory author-
ity or non-regulated electric utility on August
8, 2005, to purchase electric energy or capacity
from or to sell electric energy or capacity to
a qualifying cogeneration facility or qualify-
ing small power production facility under this
Act (including the right to recover costs of
purchasing electric energy or capacity).

(7) Recovery of costs

(A) The Commission shall issue and enforce
such regulations as are necessary to ensure
that an electric utility that purchases electric
energy or capacity from a qualifying cogenera-
tion facility or qualifying small power produc-
tion facility in accordance with any legally
enforceable obligation entered into or imposed
under this section recovers all prudently in-
curred costs associated with the purchase.

(B) A regulation under subparagraph (A)
shall be enforceable in accordance with the
provisions of law applicable to enforcement of
regulations under the Federal Power Act (16
U.S.C. 7M91a et seq.).

(n) Rulemaking for new qualifying facilities

(1)(A) Not later than 180 days after August 8,
2005, the Commission shall issue a rule revising
the criteria in 18 CFR 292.205 for new qualifying
cogeneration facilities seeking to sell electric
energy pursuant to this section to ensure—

(i) that the thermal energy output of a new
qualifying cogeneration facility is used in a
productive and beneficial manner;

(ii) the electrical, thermal, and chemical
output of the cogeneration facility is used fun-
damentally for industrial, commercial, or in-
stitutional purposes and is not intended fun-
damentally for sale to an electric utility, tak-
ing into account technological, efficiency, eco-
nomic, and variable thermal energy require-
ments, as well as State laws applicable to
sales of electric energy from a qualifying facil-
ity to its host facility; and
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(iii) continuing progress in the development
of efficient electric energy generating tech-
nology.

(B) The rule issued pursuant to paragraph
(1)(A) of this subsection shall be applicable only
to facilities that seek to sell electric energy pur-
suant to this section. For all other purposes, ex-
cept as specifically provided in subsection
(m)(2)(A), qualifying facility status shall be de-
termined in accordance with the rules and regu-
lations of this Act.

(2) Notwithstanding rule revisions under para-
graph (1), the Commission’s criteria for qualify-
ing cogeneration facilities in effect prior to the
date on which the Commission issues the final
rule required by paragraph (1) shall continue to
apply to any cogeneration facility that—

(A) was a qualifying cogeneration facility on

August 8, 2005, or

(B) had filed with the Commission a notice
of self-certification, self-recertification or an
application for Commission certification
under 18 CFR 292.207 prior to the date on which
the Commission issues the final rule required

by paragraph (1).

(Pub. L. 95-617, title II, §210, Nov. 9, 1978, 92 Stat.
3144; Pub. L. 96-294, title VI, §643(b), June 30,
1980, 94 Stat. 770; Pub. L. 99-495, §8(a), Oct. 16,
1986, 100 Stat. 1249; Pub. L. 101-575, §2, Nov. 15,
1990, 104 Stat. 2834; Pub. L. 109-58, title XII,
§12563(a), Aug. 8, 2005, 119 Stat. 967.)

REFERENCES IN TEXT

The Federal Power Act, referred to in subsecs. (e),
(h), (j))(1), and (M)(7)(B), is act June 10, 1920, ch. 285, 41
Stat. 1063, as amended, which is classified generally to
this chapter (§791a et seq.). Part I of the Federal Power
Act is classified generally to subchapter I (§791a et
seq.) of this chapter. Part II of the Federal Power Act
is classified generally to this subchapter (§824 et seq.).
For complete classification of this Act to the Code, see
section 791a of this title and Tables.

The Public Utility Holding Company Act, referred to
in subsec. (e), probably means the Public Utility Hold-
ing Company Act of 1935, title I of act Aug. 26, 1935, ch.
687, 49 Stat. 803, as amended, which was classified gen-
erally to chapter 2C (§79 et seq.) of Title 15, Commerce
and Trade, prior to repeal by Pub. L. 109-58, title XII,
§1263, Aug. 8, 2005, 119 Stat. 974. For complete classifica-
tion of this Act to the Code, see Tables.

The Electric Consumers Protection Act of 1986, re-
ferred to in subsec. (j)(1), is Pub. L. 99495, Oct. 16, 1986,
100 Stat. 1243. For complete classification of this Act to
the Code, see Short Title of 1986 Amendment note set
out under section 791a of this title and Tables.

This Act, referred to in subsecs. (m)(6) and (n)(1)(B),
is Pub. L. 95-617, Nov. 9, 1978, 92 Stat. 3117, as amended,
known as the Public Utility Regulatory Policies Act of
1978. For complete classification of this Act to the
Code, see Short Title note set out under section 2601 of
this title and Tables.

CODIFICATION

Section was enacted as part of the Public Utility
Regulatory Policies Act of 1978, and not as part of the
Federal Power Act which generally comprises this
chapter.

August 8, 2005, referred to in subsec. (n)(1)(A), was in
the original ‘‘the date of enactment of this section”,
which was translated as meaning the date of enactment
of Pub. L. 109-58, which enacted subsecs. (m) and (n) of
this section, to reflect the probable intent of Congress.

AMENDMENTS

2005—Subsecs. (m), (n). Pub. L. 109-58 added subsecs.
(m) and (n).
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1990—Subsec. (e)(2). Pub. L. 101-575 inserted ‘‘(other
than a qualifying small power production facility
which is an eligible solar, wind, waste, or geothermal
facility as defined in section 3(17)(E) of the Federal
Power Act)” after first reference to ‘‘facility”’.

1986—Subsecs. (j) to (1). Pub. L. 99-495 added subsecs.
(j) and (k) and redesignated former subsec. (j) as (1).

1980—Subsec. (a). Pub. L. 96-294, §643(b)(1), inserted
provisions relating to encouragement of geothermal
small power production facilities.

Subsec. (e)(1). Pub. L. 96-294, §643(b)(2), inserted pro-
visions relating to applicability to geothermal small
power production facilities.

Subsec. (e)(2). Pub. L. 96-294, §643(b)(3), inserted pro-
visions respecting a qualifying small power production
facility using geothermal energy as the primary energy
source.

EFFECTIVE DATE OF 1986 AMENDMENT

Pub. L. 99-495, §8(b), Oct. 16, 1986, 100 Stat. 1250, pro-
vided that:

‘(1) Subsection (j) of section 210 of the Public Utility
Regulatory Policies Act of 1978 (as amended by sub-
section (a) of this section) [16 U.S.C. 824a-3(j)] shall
apply to any project for which benefits under section
210 of the Public Utility Regulatory Policies Act of 1978
are sought and for which a license or exemption is is-
sued by the Federal Energy Regulatory Commission
after the enactment of this Act [Oct. 16, 1986], except as
otherwise provided in paragraph (2), (3) or (4) of this
subsection.

‘“(2) Subsection (j) shall not apply to the project if
the application for license or exemption for the project
was filed, and accepted for filing by the Commission,
before the enactment of this Act [Oct. 16, 1986].

“(3) Paragraphs (1) and (3) of such subsection (j) shall
not apply if the application for the license or exemp-
tion for the project was filed before the enactment of
this Act [Oct. 16, 1986] and accepted for filing by the
Commission (in accordance with the Commission’s reg-
ulations and procedures in effect on January 1, 1986, in-
cluding those relating to the requirement for environ-
mental consultation) within 3 years after such enact-
ment.

““(4)(A) Paragraph (3) of subsection (j) shall not apply
for projects where the license or exemption application
was filed after enactment of this Act [Oct. 16, 1986] if,
based on a petition filed by the applicant for such
project within 18 months after such enactment, the
Commission determines (after public notice and oppor-
tunity for public comment of at least 45 days) that the
applicant has demonstrated that he had committed
(prior to the enactment of this Act) substantial mone-
tary resources directly related to the development of
the project and to the diligent and timely completion
of all requirements of the Commission for filing an ac-
ceptable application for license or exemption. Such pe-
tition shall be publicly available and shall be filed in
such form as the Commission shall require by rule is-
sued within 120 days after the enactment of this Act.
The public notice required under this subparagraph
shall include written notice by the petitioner to af-
fected Federal and State agencies.

“(B) In the case of any petition referred to in sub-
paragraph (A), if the applicant had a preliminary per-
mit and had completed environmental consultations
(required by Commission regulations and procedures in
effect on January 1, 1986) prior to enactment, there
shall be a rebuttable presumption that such applicant
had committed substantial monetary resources prior to
enactment.

‘(C) The applicant for a license or exemption for a
project described in subparagraph (A) may petition the
Commission for an initial determination under para-
graph (1) of section 210(j) of the Public Utility Regu-
latory Policies Act of 1978 [16 U.S.C. 824a-3(j)(1)] prior
to the time the license or exemption is issued. If the
Commission initially finds that the project will have
substantial adverse effects on the environment within
the meaning of such paragraph (1), prior to making a
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final finding under that paragraph the Commission
shall afford the applicant a reasonable opportunity to
provide for mitigation of such adverse effects. The
Commission shall make a final finding under such para-
graph (1) at the time the license or exemption is issued.
If the Federal Energy Regulatory Commission has noti-
fied the State of its initial finding and the State has
not taken any action described in paragraph (2) of sec-
tion 210(j) before such final finding, the failure to take
such action shall be the basis for a rebuttable presump-
tion that there is not a substantial adverse effect on
the environment related to natural, recreational, cul-
tural, or scenic attributes for purposes of such finding.

‘(D) If a petition under subparagraph (A) is denied,
all provisions of section 210(j) of the Public Utility Reg-
ulatory Policies Act of 1978 [16 U.S.C. 824a-3(j)] shall
apply to the project regardless of when the license or
exemption is issued.”

Amendment by Pub. L. 99-495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

CALCULATION OF AVOIDED COST

Pub. L. 102486, title XIII, §1335, Oct. 24, 1992, 106 Stat.
2984, provided that: ‘“‘Nothing in section 210 of the Pub-
lic Utility Regulatory Policies Act of 1978 (Public Law
95-617) [16 U.S.C. 824a-3] requires a State regulatory au-
thority or nonregulated electric utility to treat a cost
reasonably identified to be incurred or to have been in-
curred in the construction or operation of a facility or
a project which has been selected by the Department of
Energy and provided Federal funding pursuant to the
Clean Coal Program authorized by Public Law 98-473
[see Tables for classification] as an incremental cost of
alternative electric energy.”

APPLICABILITY OF 1980 AMENDMENT TO FACILITIES
USING SOLAR ENERGY AS PRIMARY ENERGY SOURCE

Pub. L. 100202, §101(d) [title III, §310], Dec. 22, 1987,
101 Stat. 1329-104, 1329-126, provided that:

‘“(a) The amendments made by section 643(b) of the
Energy Security Act (Public Law 96-294) [amending
this section] and any regulations issued to implement
such amendment shall apply to qualifying small power
production facilities (as such term is defined in the
Federal Power Act [16 U.S.C. 791a et seq.]) using solar
energy as the primary energy source to the same ex-
tent such amendments and regulations apply to quali-
fying small power production facilities using geo-
thermal energy as the primary energy source, except
that nothing in this Act [see Tables for classification]
shall preclude the Federal Energy Regulatory Commis-
sion from revising its regulations to limit the avail-
ability of exemptions authorized under this Act as it
determines to be required in the public interest and
consistent with its obligations and duties under section
210 of the Public Utility Regulatory Policies Act of 1978
[this section].

‘“(b) The provisions of subsection (a) shall apply to a
facility using solar energy as the primary energy
source only if either of the following is submitted to
the Federal Energy Regulatory Commission during the
two-year period beginning on the date of enactment of
this Act [Dec. 22, 1987]:

‘(1) An application for certification of the facility
as a qualifying small power production facility.

‘“(2) Notice that the facility meets the requirements
for qualification.”

STUDY AND REPORT TO CONGRESSIONAL COMMITTEES ON
APPLICATION OF PROVISIONS RELATING TO COGENERA-
TION, SMALL POWER PRODUCTION, AND INTERCONNEC-
TION AUTHORITY TO HYDROELECTRIC POWER FACILI-
TIES

Pub. L. 99-495, §8(d), Oct. 16, 1986, 100 Stat. 1251, pro-
vided that:

‘(1) The Commission shall conduct a study (in ac-
cordance with section 102(2)(C) of the National Environ-
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mental Policy Act of 1969 [42 U.S.C. 4332(2)(C)]) of
whether the benefits of section 210 of the Public Utility
Regulatory Policies Act of 1978 [16 U.S.C. 824a-3] and
section 210 of the Federal Power Act [16 U.S.C. 824i]
should be applied to hydroelectric power facilities uti-
lizing new dams or diversions (within the meaning of
section 210(k) of the Public Utility Regulatory Policies
Act of 1978).

‘(2) The study under this subsection shall take into
consideration the need for such new dams or diversions
for power purposes, the environmental impacts of such
new dams and diversions (both with and without the
application of the amendments made by this Act to sec-
tions 4, 10, and 30 of the Federal Power Act [16 U.S.C.
797, 803, 823a] and section 210 of the Public Utility Regu-
latory Policies Act of 1978 [16 U.S.C. 824a-3]), the envi-
ronmental effects of such facilities alone and in combi-
nation with other existing or proposed dams or diver-
sions on the same waterway, the intent of Congress to
encourage and give priority to the application of sec-
tion 210 of Public Utility Regulatory Policies Act of
1978 to existing dams and diversions rather than such
new dams or diversions, and the impact of such section
210 on the rates paid by electric power consumers.

“(3) The study under this subsection shall be initi-
ated within 3 months after enactment of this Act [Oct.
16, 1986] and completed as promptly as practicable.

‘(4) A report containing the results of the study con-
ducted under this subsection shall be submitted to the
Committee on Energy and Commerce of the United
States House of Representatives and the Committee on
Energy and Natural Resources of the United States
Senate while both Houses are in session.

‘“(6) The report submitted under paragraph (4) shall
include a determination (and the basis thereof) by the
Commission, based on the study and a public hearing
and subject to review under section 313(b) of the Fed-
eral Power Act [16 U.S.C. 825I(b)], whether any of the
benefits referred to in paragraph (1) should be available
for such facilities and whether applications for prelimi-
nary permits (or licenses where no preliminary permit
has been issued) for such small power production facili-
ties utilizing new dams or diversions should be accept-
ed by the Commission after the moratorium period
specified in subsection (e). The report shall include
such other administrative and legislative recommenda-
tions as the Commission deems appropriate.

‘(6) If the study under this subsection has not been
completed within 18 months after its initiation, the
Commission shall notify the Committees referred to in
paragraph (4) of the reasons for the delay and specify a
date when it will be completed and a report submit-
ted.”

MORATORIUM ON APPLICATION OF THIS SECTION TO NEW
DAMS

Pub. L. 99-495, §8(e), Oct. 16, 1986, 100 Stat. 1251, pro-
vided that: ‘“‘Notwithstanding the amendments made by
subsection (a) of this section [amending section 824a-3
of this title], in the case of a project for which a license
or exemption is issued after the enactment of this Act
[Oct. 16, 1986], section 210 of the Public Utility Regu-
latory Policies Act of 1978 [16 U.S.C. 824a-3] shall not
apply during the moratorium period if the project uti-
lizes a new dam or diversion (as defined in section
210(k) of such Act) unless the project is either—

‘(1) a project located at a Government dam (as de-
fined in section 3(10) of the Federal Power Act [16
U.S.C. 796(10)]) at which non-Federal hydroelectric
development is permissible, or

‘“(2) a project described in paragraphs (2), (3), or (4)
of subsection (b) [set out as a note above].

For purposes of this subsection, the term ‘moratorium
period’ means the period beginning on the date of the
enactment of this Act and ending at the expiration of
the first full session of Congress after the session dur-
ing which the report under subsection (d) [set out as a
note above] has been submitted to the Congress.”’
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DEFINITIONS

For definitions of terms used in this section, see sec-
tion 2602 of this title.

§ 824a—-4. Seasonal diversity electricity exchange
(a) Authority

The Secretary may acquire rights-of-way by
purchase, including eminent domain, through
North Dakota, South Dakota, and Nebraska for
transmission facilities for the seasonal diversity
exchange of electric power to and from Canada
if he determines—

(1) after opportunity for public hearing—

(A) that the exchange is in the public in-
terest and would further the purposes re-
ferred to in section 2611(1) and (2) of this
title and that the acquisition of such rights-
of-way and the construction and operation of
such transmission facilities for such pur-
poses is otherwise in the public interest,

(B) that a permit has been issued in ac-
cordance with subsection (b) for such con-
struction, operation, maintenance, and con-
nection of the facilities at the border for the
transmission of electric energy between the
United States and Canada as is necessary for
such exchange of electric power, and

(C) that each affected State has approved
the portion of the transmission route lo-
cated in each State in accordance with ap-
plicable State law, or if there is no such ap-
plicable State law in such State, the Gov-
ernor has approved such portion; and

(2) after consultation with the Secretary of
the Interior and the heads of other affected
Federal agencies, that the Secretary of the In-
terior and the heads of such,! other agencies
concur in writing in the location of such por-
tion of the transmission facilities as crosses
Federal land under the jurisdiction of such
Secretary or such other Federal agency, as the
case may be.

The Secretary shall provide to any State such
cooperation and technical assistance as the
State may request and as he determines appro-
priate in the selection of a transmission route.
If the transmission route approved by any State
does not appear to be feasible and in the public
interest, the Secretary shall encourage such
State to review such route and to develop a
route that is feasible and in the public interest.
Any exercise by the Secretary of the power of
eminent domain under this section shall be in
accordance with other applicable provisions of
Federal law. The Secretary shall provide public
notice of his intention to acquire any right-of-
way before exercising such power of eminent do-
main with respect to such right-of-way.

(b) Permit

Notwithstanding any transfer of functions
under the first sentence of section 301(b) of the
Department of Energy Organization Act [42
U.S.C. 7151(b)], no permit referred to in sub-
section (a)(1)(B) may be issued unless the Com-
mission has conducted hearings and made the
findings required under section 202(e) of the Fed-
eral Power Act [16 U.S.C. 824a(e)] and under the

180 in original. The comma probably should not appear.
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applicable execution order respecting the con-
struction, operation, maintenance, or connec-
tion at the borders of the United States of facili-
ties for the transmission of electric energy be-
tween the United States and a foreign country.
Any finding of the Commission under an appli-
cable executive order referred to in this sub-
section shall be treated for purposes of judicial
review as an order issued under section 202(e) of
the Federal Power Act.

(¢) Timely acquisition by other means

The Secretary may not acquire any rights-of-
day?2 under this section unless he determines
that the holder or holders of a permit referred to
in subsection (a)(1)(B) are unable to acquire such
rights-of-way under State condemnation author-
ity, or after reasonable opportunity for negotia-
tion, without unreasonably delaying construc-
tion, taking into consideration the impact of
such delay on completion of the facilities in a
timely fashion.

(d) Payments by permittees

(1) The property interest acquired by the Sec-
retary under this section (whether by eminent
domain or other purchase) shall be transferred
by the Secretary to the holder of a permit re-
ferred to in subsection (b) if such holder has
made payment to the Secretary of the entire
costs of the acquisition of such property inter-
est, including administrative costs. The Sec-
retary may accept, and expend, for purposes of
such acquisition, amounts from any such person
before acquiring a property interest to be trans-
ferred to such person under this section.

(2) If no payment is made by a permit holder
under paragraph (1), within a reasonable time,
the Secretary shall offer such rights-of-way to
the original owner for reacquisition at the origi-
nal price paid by the Secretary. If such original
owner refuses to reacquire such property after a
reasonable period, the Secretary shall dispose of
such property in accordance with applicable pro-
visions of law governing disposal of property of
the United States.

(e) Federal law governing Federal lands

This section shall not affect any Federal law
governing Federal lands.

(Pub. L. 95-617, title VI, §602, Nov. 9, 1978, 92
Stat. 3164.)

CODIFICATION

Subsection (f), which required the Secretary to report
annually to Congress on actions taken pursuant to this
section, terminated, effective May 15, 2000, pursuant to
section 3003 of Pub. L. 104-66, as amended, set out as a
note under section 1113 of Title 31, Money and Finance.
See, also, page 90 of House Document No. 103-7.

Section was enacted as part of the Public Utility
Regulatory Policies Act of 1978, and not as part of the
Federal Power Act which generally comprises this
chapter.

DEFINITIONS

For definitions of terms used in this section, see sec-
tion 2602 of this title.

280 in original. Probably should be ‘‘rights-of-way’’.
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§824b. Disposition of property; consolidations;
purchase of securities

(a) Authorization

(1) No public utility shall, without first having
secured an order of the Commission authorizing
it to do so—

(A) sell, lease, or otherwise dispose of the
whole of its facilities subject to the jurisdic-
tion of the Commission, or any part thereof of
a value in excess of $10,000,000;

(B) merge or consolidate, directly or indi-
rectly, such facilities or any part thereof with
those of any other person, by any means what-
soever;

(C) purchase, acquire, or take any security
with a value in excess of $10,000,000 of any
other public utility; or

(D) purchase, lease, or otherwise acquire an
existing generation facility—

(i) that has a value in excess of $10,000,000;
and

(ii) that is used for interstate wholesale
sales and over which the Commission has ju-
risdiction for ratemaking purposes.

(2) No holding company in a holding company
system that includes a transmitting utility or
an electric utility shall purchase, acquire, or
take any security with a value in excess of
$10,000,000 of, or, by any means whatsoever, di-
rectly or indirectly, merge or consolidate with,
a transmitting utility, an electric utility com-
pany, or a holding company in a holding com-
pany system that includes a transmitting util-
ity, or an electric utility company, with a value
in excess of $10,000,000 without first having se-
cured an order of the Commission authorizing it
to do so.

(3) Upon receipt of an application for such ap-
proval the Commission shall give reasonable no-
tice in writing to the Governor and State com-
mission of each of the States in which the phys-
ical property affected, or any part thereof, is sit-
uated, and to such other persons as it may deem
advisable.

(4) After notice and opportunity for hearing,
the Commission shall approve the proposed dis-
position, consolidation, acquisition, or change
in control, if it finds that the proposed trans-
action will be consistent with the public inter-
est, and will not result in cross-subsidization of
a non-utility associate company or the pledge or
encumbrance of utility assets for the benefit of
an associate company, unless the Commission
determines that the cross-subsidization, pledge,
or encumbrance will be consistent with the pub-
lic interest.

(5) The Commission shall, by rule, adopt pro-
cedures for the expeditious consideration of ap-
plications for the approval of dispositions, con-
solidations, or acquisitions, under this section.
Such rules shall identify classes of transactions,
or specify criteria for transactions, that nor-
mally meet the standards established in para-
graph (4). The Commission shall provide expe-
dited review for such transactions. The Commis-
sion shall grant or deny any other application
for approval of a transaction not later than 180
days after the application is filed. If the Com-
mission does not act within 180 days, such appli-
cation shall be deemed granted unless the Com-
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mission finds, based on good cause, that further
consideration is required to determine whether
the proposed transaction meets the standards of
paragraph (4) and issues an order tolling the
time for acting on the application for not more
than 180 days, at the end of which additional pe-
riod the Commission shall grant or deny the ap-
plication.

(6) For purposes of this subsection, the terms
‘“‘associate company’’, ‘‘holding company’’, and
“holding company system’ have the meaning
given those terms in the Public Utility Holding
Company Act of 2005 [42 U.S.C. 16451 et seq.].

(b) Orders of Commission

The Commission may grant any application
for an order under this section in whole or in
part and upon such terms and conditions as it
finds necessary or appropriate to secure the
maintenance of adequate service and the coordi-
nation in the public interest of facilities subject
to the jurisdiction of the Commission. The Com-
mission may from time to time for good cause
shown make such orders supplemental to any
order made under this section as it may find
necessary or appropriate.

(June 10, 1920, ch. 285, pt. II, §203, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 849; amend-
ed Pub. L. 109-58, title XII, §1289(a), Aug. 8, 2005,
119 Stat. 982.)

REFERENCES IN TEXT

The Public Utility Holding Company Act of 2005, re-
ferred to in subsec. (a)(6), is subtitle F of title XII of
Pub. L. 109-58, Aug. 8, 2005, 119 Stat. 972, which is classi-
fied principally to part D (§16451 et seq.) of subchapter
XII of chapter 149 of Title 42, The Public Health and
Welfare. For complete classification of this Act to the
Code, see Short Title note set out under section 15801
of Title 42 and Tables.

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-568 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: ‘““No public utility shall sell, lease, or otherwise
dispose of the whole of its facilities subject to the juris-
diction of the Commission, or any part thereof of a
value in excess of $50,000, or by any means whatsoever,
directly or indirectly, merge or consolidate such facili-
ties or any part thereof with those of any other person,
or purchase, acquire, or take any security of any other
public utility, without first having secured an order of
the Commission authorizing it to do so. Upon applica-
tion for such approval the Commission shall give rea-
sonable notice in writing to the Governor and State
commission of each of the States in which the physical
property affected, or any part thereof, is situated, and
to such other persons as it may deem advisable. After
notice and opportunity for hearing, if the Commission
finds that the proposed disposition, consolidation, ac-
quisition, or control will be consistent with the public
interest, it shall approve the same.”’

EFFECTIVE DATE OF 2005 AMENDMENT

Pub. L. 109-58, title XII, §1289(b), (c), Aug. 8, 2005, 119
Stat. 983, provided that:

‘(b) EFFECTIVE DATE.—The amendments made by this
section [amending this section] shall take effect 6
months after the date of enactment of this Act [Aug. 8,
2005].

‘“(c) TRANSITION PROVISION.—The amendments made
by subsection (a) [amending this section] shall not
apply to any application under section 203 of the Fed-
eral Power Act (16 U.S.C. 824b) that was filed on or be-
fore the date of enactment of this Act [Aug. 8, 2005].”
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§824c. Issuance of securities; assumption of li-
abilities
(a) Authorization by Commission

No public utility shall issue any security, or
assume any obligation or liability as guarantor,
indorser, surety, or otherwise in respect of any
security of another person, unless and until, and
then only to the extent that, upon application
by the public utility, the Commission by order
authorizes such issue or assumption of liability.
The Commission shall make such order only if it
finds that such issue or assumption (a) is for
some lawful object, within the corporate pur-
poses of the applicant and compatible with the
public interest, which is necessary or appro-
priate for or consistent with the proper perform-
ance by the applicant of service as a public util-
ity and which will not impair its ability to per-
form that service, and (b) is reasonably nec-
essary or appropriate for such purposes. The pro-
visions of this section shall be effective six
months after August 26, 1935.

(b) Application approval or modification; supple-
mental orders

The Commission, after opportunity for hear-
ing, may grant any application under this sec-
tion in whole or in part, and with such modifica-
tions and upon such terms and conditions as it
may find necessary or appropriate, and may
from time to time, after opportunity for hearing
and for good cause shown, make such supple-
mental orders in the premises as it may find
necessary or appropriate, and may by any such
supplemental order modify the provisions of any
previous order as to the particular purposes,
uses, and extent to which, or the conditions
under which, any security so theretofore author-
ized or the proceeds thereof may be applied, sub-
ject always to the requirements of subsection (a)
of this section.

(c) Compliance with order of Commission

No public utility shall, without the consent of
the Commission, apply any security or any pro-
ceeds thereof to any purpose not specified in the
Commission’s order, or supplemental order, or
to any purpose in excess of the amount allowed
for such purpose in such order, or otherwise in
contravention of such order.

(d) Authorization of capitalization not to exceed
amount paid

The Commission shall not authorize the cap-
italization of the right to be a corporation or of
any franchise, permit, or contract for consolida-
tion, merger, or lease in excess of the amount
(exclusive of any tax or annual charge) actually
paid as the consideration for such right, fran-
chise, permit, or contract.

(e) Notes or drafts maturing less than one year
after issuance

Subsection (a) shall not apply to the issue or
renewal of, or assumption of liability on, a note
or draft maturing not more than one year after
the date of such issue, renewal, or assumption of
liability, and aggregating (together with all
other then outstanding notes and drafts of a ma-
turity of one year or less on which such public
utility is primarily or secondarily liable) not
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more than 5 per centum of the par value of the
other securities of the public utility then out-
standing. In the case of securities having no par
value, the par value for the purpose of this sub-
section shall be the fair market value as of the
date of issue. Within ten days after any such
issue, renewal, or assumption of liability, the
public utility shall file with the Commission a
certificate of notification, in such form as may
be prescribed by the Commission, setting forth
such matters as the Commission shall by regula-
tion require.
(f) Public utility securities regulated by State not
affected

The provisions of this section shall not extend
to a public utility organized and operating in a
State under the laws of which its security issues
are regulated by a State commission.

(g) Guarantee or obligation on part of United
States

Nothing in this section shall be construed to
imply any guarantee or obligation on the part of
the United States in respect of any securities to
which the provisions of this section relate.

(h) Filing duplicate reports with the Securities
and Exchange Commission

Any public utility whose security issues are
approved by the Commission under this section
may file with the Securities and Exchange Com-
mission duplicate copies of reports filed with the
Federal Power Commission in lieu of the re-
ports, information, and documents required
under sections 77g, 781, and 78m of title 15.

(June 10, 1920, ch. 285, pt. II, §204, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 850.)

TRANSFER OF FUNCTIONS

Executive and administrative functions of Securities
and Exchange Commission, with certain exceptions,
transferred to Chairman of such Commission, with au-
thority vested in him to authorize their performance
by any officer, employee, or administrative unit under
his jurisdiction, by Reorg. Plan No. 10 of 1950, §§1, 2, eff.
May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the
Appendix to Title 5, Government Organization and Em-
ployees.

§ 824d. Rates and charges; schedules; suspension
of new rates; automatic adjustment clauses

(a) Just and reasonable rates

All rates and charges made, demanded, or re-
ceived by any public utility for or in connection
with the transmission or sale of electric energy
subject to the jurisdiction of the Commission,
and all rules and regulations affecting or per-
taining to such rates or charges shall be just and
reasonable, and any such rate or charge that is
not just and reasonable is hereby declared to be
unlawful.

(b) Preference or advantage unlawful

No public utility shall, with respect to any
transmission or sale subject to the jurisdiction
of the Commission, (1) make or grant any undue
preference or advantage to any person or subject
any person to any undue prejudice or disadvan-
tage, or (2) maintain any unreasonable dif-
ference in rates, charges, service, facilities, or in
any other respect, either as between localities
or as between classes of service.
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(e) Schedules

Under such rules and regulations as the Com-
mission may prescribe, every public utility shall
file with the Commission, within such time and
in such form as the Commission may designate,
and shall keep open in convenient form and
place for public inspection schedules showing all
rates and charges for any transmission or sale
subject to the jurisdiction of the Commission,
and the classifications, practices, and regula-
tions affecting such rates and charges, together
with all contracts which in any manner affect or
relate to such rates, charges, classifications, and
services.

(d) Notice required for rate changes

Unless the Commission otherwise orders, no
change shall be made by any public utility in
any such rate, charge, classification, or service,
or in any rule, regulation, or contract relating
thereto, except after sixty days’ notice to the
Commission and to the public. Such notice shall
be given by filing with the Commission and
keeping open for public inspection new sched-
ules stating plainly the change or changes to be
made in the schedule or schedules then in force
and the time when the change or changes will go
into effect. The Commission, for good cause
shown, may allow changes to take effect with-
out requiring the sixty days’ notice herein pro-
vided for by an order specifying the changes so
to be made and the time when they shall take
effect and the manner in which they shall be
filed and published.

(e) Suspension of new rates; hearings; five-month
period

Whenever any such new schedule is filed the
Commission shall have authority, either upon
complaint or upon its own initiative without
complaint, at once, and, if it so orders, without
answer or formal pleading by the public utility,
but upon reasonable notice, to enter upon a
hearing concerning the lawfulness of such rate,
charge, classification, or service; and, pending
such hearing and the decision thereon, the Com-
mission, upon filing with such schedules and de-
livering to the public utility affected thereby a
statement in writing of its reasons for such sus-
pension, may suspend the operation of such
schedule and defer the use of such rate, charge,
classification, or service, but not for a longer pe-
riod than five months beyond the time when it
would otherwise go into effect; and after full
hearings, either completed before or after the
rate, charge, classification, or service goes into
effect, the Commission may make such orders
with reference thereto as would be proper in a
proceeding initiated after it had become effec-
tive. If the proceeding has not been concluded
and an order made at the expiration of such five
months, the proposed change of rate, charge,
classification, or service shall go into effect at
the end of such period, but in case of a proposed
increased rate or charge, the Commission may
by order require the interested public utility or
public utilities to keep accurate account in de-
tail of all amounts received by reason of such in-
crease, specifying by whom and in whose behalf
such amounts are paid, and upon completion of
the hearing and decision may by further order
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require such public utility or public utilities to
refund, with interest, to the persons in whose
behalf such amounts were paid, such portion of
such increased rates or charges as by its deci-
sion shall be found not justified. At any hearing
involving a rate or charge sought to be in-
creased, the burden of proof to show that the in-
creased rate or charge is just and reasonable
shall be upon the public utility, and the Com-
mission shall give to the hearing and decision of
such questions preference over other questions
pending before it and decide the same as speed-
ily as possible.

(f) Review of automatic adjustment clauses and
public utility practices; action by Commis-
sion; “automatic adjustment clause” defined

(1) Not later than 2 years after November 9,
1978, and not less often than every 4 years there-
after, the Commission shall make a thorough re-
view of automatic adjustment clauses in public
utility rate schedules to examine—

(A) whether or not each such clause effec-
tively provides incentives for efficient use of
resources (including economical purchase and
use of fuel and electric energy), and

(B) whether any such clause reflects any
costs other than costs which are—

(i) subject to periodic fluctuations and

(ii) not susceptible to precise determina-
tions in rate cases prior to the time such
costs are incurred.

Such review may take place in individual rate
proceedings or in generic or other separate pro-
ceedings applicable to one or more utilities.

(2) Not less frequently than every 2 years, in
rate proceedings or in generic or other separate
proceedings, the Commission shall review, with
respect to each public utility, practices under
any automatic adjustment clauses of such util-
ity to insure efficient use of resources (including
economical purchase and use of fuel and electric
energy) under such clauses.

(3) The Commission may, on its own motion or
upon complaint, after an opportunity for an evi-
dentiary hearing, order a public utility to—

(A) modify the terms and provisions of any
automatic adjustment clause, or

(B) cease any practice in connection with
the clause,

if such clause or practice does not result in the
economical purchase and use of fuel, electric en-
ergy, or other items, the cost of which is in-
cluded in any rate schedule under an automatic
adjustment clause.

(4) As used in this subsection, the term ‘‘auto-
matic adjustment clause’” means a provision of
a rate schedule which provides for increases or
decreases (or both), without prior hearing, in
rates reflecting increases or decreases (or both)
in costs incurred by an electric utility. Such
term does not include any rate which takes ef-
fect subject to refund and subject to a later de-
termination of the appropriate amount of such
rate.

(June 10, 1920, ch. 285, pt. II, §205, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 851; amend-
ed Pub. L. 95-617, title II, §§207(a), 208, Nov. 9,
1978, 92 Stat. 3142.)
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AMENDMENTS

1978—Subsec. (d). Pub. L. 95-617, §207(a), substituted
“gixty’’ for ‘‘thirty’’ in two places.
Subsec. (f). Pub. L. 95-617, §208, added subsec. (f).

STUDY OF ELECTRIC RATE INCREASES UNDER FEDERAL
POWER AcCT

Section 207(b) of Pub. L. 95617 directed chairman of
Federal Energy Regulatory Commission, in consulta-
tion with Secretary, to conduct a study of legal re-
quirements and administrative procedures involved in
consideration and resolution of proposed wholesale
electric rate increases under Federal Power Act, sec-
tion 791a et seq. of this title, for purposes of providing
for expeditious handling of hearings consistent with
due process, preventing imposition of successive rate
increases before they have been determined by Com-
mission to be just and reasonable and otherwise lawful,
and improving procedures designed to prohibit anti-
competitive or unreasonable differences in wholesale
and retail rates, or both, and that chairman report to
Congress within nine months from Nov. 9, 1978, on re-
sults of study, on administrative actions taken as a re-
sult of this study, and on any recommendations for
changes in existing law that will aid purposes of this
section.

§824e. Power of Commission to fix rates and
charges; determination of cost of production
or transmission

(a) Unjust or preferential rates, etc.; statement of
reasons for changes; hearing; specification of
issues

Whenever the Commission, after a hearing
held upon its own motion or upon complaint,
shall find that any rate, charge, or classifica-
tion, demanded, observed, charged, or collected
by any public utility for any transmission or
sale subject to the jurisdiction of the Commis-
sion, or that any rule, regulation, practice, or
contract affecting such rate, charge, or classi-
fication is unjust, unreasonable, unduly dis-
criminatory or preferential, the Commission
shall determine the just and reasonable rate,
charge, classification, rule, regulation, practice,
or contract to be thereafter observed and in
force, and shall fix the same by order. Any com-
plaint or motion of the Commission to initiate
a proceeding under this section shall state the
change or changes to be made in the rate,
charge, classification, rule, regulation, practice,
or contract then in force, and the reasons for
any proposed change or changes therein. If, after
review of any motion or complaint and answer,
the Commission shall decide to hold a hearing,
it shall fix by order the time and place of such
hearing and shall specify the issues to be adju-
dicated.

(b) Refund effective date; preferential proceed-
ings; statement of reasons for delay; burden
of proof; scope of refund order; refund or-
ders in cases of dilatory behavior; interest

Whenever the Commission institutes a pro-
ceeding under this section, the Commission
shall establish a refund effective date. In the
case of a proceeding instituted on complaint,
the refund effective date shall not be earlier
than the date of the filing of such complaint nor
later than 5 months after the filing of such com-
plaint. In the case of a proceeding instituted by
the Commission on its own motion, the refund
effective date shall not be earlier than the date
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of the publication by the Commission of notice
of its intention to initiate such proceeding nor
later than 5 months after the publication date.
Upon institution of a proceeding under this sec-
tion, the Commission shall give to the decision
of such proceeding the same preference as pro-
vided under section 824d of this title and other-
wise act as speedily as possible. If no final deci-
sion is rendered by the conclusion of the 180-day
period commencing upon initiation of a proceed-
ing pursuant to this section, the Commission
shall state the reasons why it has failed to do so
and shall state its best estimate as to when it
reasonably expects to make such decision. In
any proceeding under this section, the burden of
proof to show that any rate, charge, classifica-
tion, rule, regulation, practice, or contract is
unjust, unreasonable, unduly discriminatory, or
preferential shall be upon the Commission or
the complainant. At the conclusion of any pro-
ceeding under this section, the Commission may
order refunds of any amounts paid, for the pe-
riod subsequent to the refund effective date
through a date fifteen months after such refund
effective date, in excess of those which would
have been paid under the just and reasonable
rate, charge, classification, rule, regulation,
practice, or contract which the Commission or-
ders to be thereafter observed and in force: Pro-
vided, That if the proceeding is not concluded
within fifteen months after the refund effective
date and if the Commission determines at the
conclusion of the proceeding that the proceeding
was not resolved within the fifteen-month pe-
riod primarily because of dilatory behavior by
the public utility, the Commission may order re-
funds of any or all amounts paid for the period
subsequent to the refund effective date and prior
to the conclusion of the proceeding. The refunds
shall be made, with interest, to those persons
who have paid those rates or charges which are
the subject of the proceeding.

(c) Refund considerations; shifting costs; reduc-
tion in revenues; “electric utility companies”
and “registered holding company” defined

Notwithstanding subsection (b), in a proceed-
ing commenced under this section involving two
or more electric utility companies of a reg-
istered holding company, refunds which might
otherwise be payable under subsection (b) shall
not be ordered to the extent that such refunds
would result from any portion of a Commission
order that (1) requires a decrease in system pro-
duction or transmission costs to be paid by one
or more of such electric companies; and (2) is
based upon a determination that the amount of
such decrease should be paid through an in-
crease in the costs to be paid by other electric
utility companies of such registered holding
company: Provided, That refunds, in whole or in
part, may be ordered by the Commission if it de-
termines that the registered holding company
would not experience any reduction in revenues
which results from an inability of an electric
utility company of the holding company to re-
cover such increase in costs for the period be-
tween the refund effective date and the effective
date of the Commission’s order. For purposes of
this subsection, the terms ‘‘electric utility com-
panies’ and ‘‘registered holding company’’ shall
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have the same meanings as provided in the Pub-
lic Utility Holding Company Act of 1935, as
amended.!

(d) Investigation of costs

The Commission upon its own motion, or upon
the request of any State commission whenever
it can do so without prejudice to the efficient
and proper conduct of its affairs, may inves-
tigate and determine the cost of the production
or transmission of electric energy by means of
facilities under the jurisdiction of the Commis-
sion in cases where the Commission has no au-
thority to establish a rate governing the sale of
such energy.

(e) Short-term sales

(1) In this subsection:

(A) The term ‘‘short-term sale’” means an
agreement for the sale of electric energy at
wholesale in interstate commerce that is for a
period of 31 days or less (excluding monthly
contracts subject to automatic renewal).

(B) The term ‘‘applicable Commission rule”’
means a Commission rule applicable to sales
at wholesale by public utilities that the Com-
mission determines after notice and comment
should also be applicable to entities subject to
this subsection.

(2) If an entity described in section 824(f) of
this title voluntarily makes a short-term sale of
electric energy through an organized market in
which the rates for the sale are established by
Commission-approved tariff (rather than by con-
tract) and the sale violates the terms of the tar-
iff or applicable Commission rules in effect at
the time of the sale, the entity shall be subject
to the refund authority of the Commission under
this section with respect to the violation.

(3) This section shall not apply to—

(A) any entity that sells in total (including
affiliates of the entity) less than 8,000,000
megawatt hours of electricity per year; or

(B) an electric cooperative.

(4)(A) The Commission shall have refund au-
thority under paragraph (2) with respect to a
voluntary short term sale of electric energy by
the Bonneville Power Administration only if the
sale is at an unjust and unreasonable rate.

(B) The Commission may order a refund under
subparagraph (A) only for short-term sales made
by the Bonneville Power Administration at
rates that are higher than the highest just and
reasonable rate charged by any other entity for
a short-term sale of electric energy in the same
geographic market for the same, or most nearly
comparable, period as the sale by the Bonneville
Power Administration.

(C) In the case of any Federal power market-
ing agency or the Tennessee Valley Authority,
the Commission shall not assert or exercise any
regulatory authority or power under paragraph
(2) other than the ordering of refunds to achieve
a just and reasonable rate.

(June 10, 1920, ch. 285, pt. II, §206, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 852; amend-
ed Pub. L. 100473, §2, Oct. 6, 1988, 102 Stat. 2299;
Pub. L. 109-58, title XII, §§1285, 1286, 1295(b), Aug.
8, 2005, 119 Stat. 980, 981, 985.)

1See References in Text note below.
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REFERENCES IN TEXT

The Public Utility Holding Company Act of 1935, re-
ferred to in subsec. (¢), is title I of act Aug. 26, 1935, ch.
687, 49 Stat. 803, as amended, which was classified gen-
erally to chapter 2C (§79 et seq.) of Title 15, Commerce
and Trade, prior to repeal by Pub. L. 109-58, title XII,
§1263, Aug. 8, 2005, 119 Stat. 974. For complete classifica-
tion of this Act to the Code, see Tables.

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-58, §1295(b)(1), sub-
stituted ‘“‘hearing held” for ‘‘hearing had’ in first sen-
tence.

Subsec. (b). Pub. L. 109-58, §1295(b)(2), struck out ‘‘the
public utility to make’ before ‘‘refunds of any amounts
paid’ in seventh sentence.

Pub. L. 109-58, §1285, in second sentence, substituted
‘‘the date of the filing of such complaint nor later than
5 months after the filing of such complaint’ for ‘‘the
date 60 days after the filing of such complaint nor later
than 5 months after the expiration of such 60-day pe-
riod”, in third sentence, substituted ‘‘the date of the
publication’ for ‘‘the date 60 days after the publica-
tion”’ and ‘5 months after the publication date’ for ‘5
months after the expiration of such 60-day period’’, and
in fifth sentence, substituted “If no final decision is
rendered by the conclusion of the 180-day period com-
mencing upon initiation of a proceeding pursuant to
this section, the Commission shall state the reasons
why it has failed to do so and shall state its best esti-
mate as to when it reasonably expects to make such de-
cision” for ‘““‘If no final decision is rendered by the re-
fund effective date or by the conclusion of the 180-day
period commencing upon initiation of a proceeding pur-
suant to this section, whichever is earlier, the Commis-
sion shall state the reasons why it has failed to do so
and shall state its best estimate as to when it reason-
ably expects to make such decision”.

Subsec. (e). Pub. L. 109-58, §1286, added subsec. (e).

1988—Subsec. (a). Pub. L. 100-473, §2(1), inserted provi-
sions for a statement of reasons for listed changes,
hearings, and specification of issues.

Subsecs. (b) to (d). Pub. L. 100-473, §2(2), added sub-
secs. (b) and (c¢) and redesignated former subsec. (b) as
(@).

EFFECTIVE DATE OF 1988 AMENDMENT

Pub. L. 100-473, §4, Oct. 6, 1988, 102 Stat. 2300, provided
that: ‘“The amendments made by this Act [amending
this section] are not applicable to complaints filed or
motions initiated before the date of enactment of this
Act [Oct. 6, 1988] pursuant to section 206 of the Federal
Power Act [this section]: Provided, however, That such
complaints may be withdrawn and refiled without prej-
udice.”

LIMITATION ON AUTHORITY PROVIDED

Pub. L. 100473, §3, Oct. 6, 1988, 102 Stat. 2300, provided
that: “Nothing in subsection (c) of section 206 of the
Federal Power Act, as amended (16 U.S.C. 824e(c)) shall
be interpreted to confer upon the Federal Energy Regu-
latory Commission any authority not granted to it
elsewhere in such Act [16 U.S.C. 791a et seq.] to issue an
order that (1) requires a decrease in system production
or transmission costs to be paid by one or more electric
utility companies of a registered holding company; and
(2) is based upon a determination that the amount of
such decrease should be paid through an increase in the
costs to be paid by other electric utility companies of
such registered holding company. For purposes of this
section, the terms ‘electric utility companies’ and ‘reg-
istered holding company’ shall have the same meanings
as provided in the Public Utility Holding Company Act
of 1935, as amended [15 U.S.C. 79 et seq.].”

STUDY

Pub. L. 100473, §5, Oct. 6, 1988, 102 Stat. 2301, directed
that, no earlier than three years and no later than four
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years after Oct. 6, 1988, Federal Energy Regulatory
Commission perform a study of effect of amendments
to this section, analyzing (1) impact, if any, of such
amendments on cost of capital paid by public utilities,
(2) any change in average time taken to resolve pro-
ceedings under this section, and (3) such other matters
as Commission may deem appropriate in public inter-
est, with study to be sent to Committee on Energy and
Natural Resources of Senate and Committee on Energy
and Commerce of House of Representatives.

§ 824f, Ordering furnishing of adequate service

Whenever the Commission, upon complaint of
a State commission, after notice to each State
commission and public utility affected and after
opportunity for hearing, shall find that any
interstate service of any public utility is inad-
equate or insufficient, the Commission shall de-
termine the proper, adequate, or sufficient serv-
ice to be furnished, and shall fix the same by its
order, rule, or regulation: Provided, That the
Commission shall have no authority to compel
the enlargement of generating facilities for such
purposes, nor to compel the public utility to sell
or exchange energy when to do so would impair
its ability to render adequate service to its cus-
tomers.

(June 10, 1920, ch. 285, pt. II, §207, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 853.)

§ 824g. Ascertainment of cost of property and de-
preciation

(a) Investigation of property costs

The Commission may investigate and ascer-
tain the actual legitimate cost of the property
of every public utility, the depreciation therein,
and, when found necessary for rate-making pur-
poses, other facts which bear on the determina-
tion of such cost or depreciation, and the fair
value of such property.

(b) Request for inventory and cost statements

Every public utility upon request shall file
with the Commission an inventory of all or any
part of its property and a statement of the origi-
nal cost thereof, and shall keep the Commission
informed regarding the cost of all additions, bet-
terments, extensions, and new construction.

(June 10, 1920, ch. 285, pt. II, §208, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 853.)

§824h. References to State boards by Commis-
sion

(a) Composition of boards; force and effect of
proceedings

The Commission may refer any matter arising
in the administration of this subchapter to a
board to be composed of a member or members,
as determined by the Commission, from the
State or each of the States affected or to be af-
fected by such matter. Any such board shall be
vested with the same power and be subject to
the same duties and liabilities as in the case of
a member of the Commission when designated
by the Commission to hold any hearings. The
action of such board shall have such force and
effect and its proceedings shall be conducted in
such manner as the Commission shall by regula-
tions prescribe. The board shall be appointed by
the Commission from persons nominated by the
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State commission of each State affected or by
the Governor of such State if there is no State
commission. Each State affected shall be enti-
tled to the same number of representatives on
the board unless the nominating power of such
State waives such right. The Commission shall
have discretion to reject the nominee from any
State, but shall thereupon invite a new nomina-
tion from that State. The members of a board
shall receive such allowances for expenses as the
Commission shall provide. The Commission
may, when in its discretion sufficient reason ex-
ists therefor, revoke any reference to such a
board.

(b) Cooperation with State commissions

The Commission may confer with any State
commission regarding the relationship between
rate structures, costs, accounts, charges, prac-
tices, classifications, and regulations of public
utilities subject to the jurisdiction of such State
commission and of the Commission; and the
Commission is authorized, under such rules and
regulations as it shall prescribe, to hold joint
hearings with any State commission in connec-
tion with any matter with respect to which the
Commission is authorized to act. The Commis-
sion is authorized in the administration of this
chapter to avail itself of such cooperation, serv-
ices, records, and facilities as may be afforded
by any State commission.

(c) Availability of information and reports to
State commissions; Commission experts

The Commission shall make available to the
several State commissions such information and
reports as may be of assistance in State regula-
tion of public utilities. Whenever the Commis-
sion can do so without prejudice to the efficient
and proper conduct of its affairs, it may upon re-
quest from a State make available to such State
as witnesses any of its trained rate, valuation,
or other experts, subject to reimbursement to
the Commission by such State of the compensa-
tion and traveling expenses of such witnesses.
All sums collected hereunder shall be credited to
the appropriation from which the amounts were
expended in carrying out the provisions of this
subsection.

(June 10, 1920, ch. 285, pt. II, §209, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 853.)

§ 824i. Interconnection authority

(a) Powers of Commission; application by State
regulatory authority

(1) Upon application of any electric utility,
Federal power marketing agency, geothermal
power producer (including a producer which is
not an electric utility), qualifying cogenerator,
or qualifying small power producer, the Com-
mission may issue an order requiring—

(A) the physical connection of any cogenera-
tion facility, any small power production fa-
cility, or the transmission facilities of any
electric utility, with the facilities of such ap-
plicant,

(B) such action as may be necessary to make
effective any physical connection described in
subparagraph (A), which physical connection
is ineffective for any reason, such as inad-
equate size, poor maintenance, or physical un-
reliability,
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(C) such sale or exchange of electric energy
or other coordination, as may be necessary to
carry out the purposes of any order under sub-
paragraph (A) or (B), or

(D) such increase in transmission capacity
as may be necessary to carry out the purposes
of any order under subparagraph (A) or (B).

(2) Any State regulatory authority may apply
to the Commission for an order for any action
referred to in subparagraph (A), (B), (C), or (D)
of paragraph (1). No such order may be issued by
the Commission with respect to a Federal power
marketing agency upon application of a State
regulatory authority.

(b) Notice, hearing and determination by Com-
mission
Upon receipt of an application under sub-
section (a), the Commission shall—

(1) issue notice to each affected State regu-
latory authority, each affected electric util-
ity, each affected Federal power marketing
agency, each affected owner or operator of a
cogeneration facility or of a small power pro-
duction facility, and to the public.?

(2) afford an opportunity for an evidentiary
hearing, and

(3) make a determination with respect to the
matters referred to in subsection (c).

(e) Necessary findings

No order may be issued by the Commission
under subsection (a) unless the Commission de-
termines that such order—

(1) is in the public interest,
(2) would—

(A) encourage overall conservation of en-
ergy or capital,

(B) optimize the efficiency of use of facili-
ties and resources, or

(C) improve the reliability of any electric
utility system or Federal power marketing
agency to which the order applies, and

(3) meets the requirements of section 824k of
this title.

(d) Motion of Commission

The Commission may, on its own motion,
after compliance with the requirements of para-
graphs (1) and (2) of subsection (b), issue an
order requiring any action described in sub-
section (a)(1) if the Commission determines that
such order meets the requirements of subsection
(c). No such order may be issued upon the Com-
mission’s own motion with respect to a Federal
power marketing agency.

(e) Definitions

(1) As used in this section, the term ‘‘facili-
ties’” means only facilities used for the genera-
tion or transmission of electric energy.

(2) With respect to an order issued pursuant to
an application of a qualifying cogenerator or
qualifying small power producer under sub-
section (a)(1), the term ‘‘facilities of such appli-
cant’” means the qualifying cogeneration facili-
ties or qualifying small power production facili-
ties of the applicant, as specified in the applica-
tion. With respect to an order issued pursuant to
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an application under subsection (a)(2), the term
“‘facilities of such applicant’ means the qualify-
ing cogeneration facilities, qualifying small
power production facilities, or the transmission
facilities of an electric utility, as specified in
the application. With respect to an order issued
by the Commission on its own motion under sub-
section (d), such term means the qualifying co-
generation facilities, qualifying small power
production facilities, or the transmission facili-
ties of an electric utility, as specified in the pro-
posed order.

(June 10, 1920, ch. 285, pt. II, §210, as added Pub.
L. 95-617, title II, §202, Nov. 9, 1978, 92 Stat. 3135;
amended Pub. L. 96-294, title VI, §643(a)(2), June
30, 1980, 94 Stat. 770.)

AMENDMENTS

1980—Subsec. (a)(1). Pub. L. 96-294 added applicability
to geothermal power producers.

STUDY AND REPORT TO CONGRESSIONAL COMMITTEES ON
APPLICATION OF PROVISIONS RELATING TO COGENERA-
TION, SMALL POWER PRODUCTION, AND INTERCONNEC-
TION AUTHORITY TO HYDROELECTRIC POWER FACILI-
TIES
For provisions requiring the Federal Energy Regu-

latory Commission to conduct a study and report to
Congress on whether the benefits of this section and
section 824a-3 of this title should be applied to hydro-
electric power facilities utilizing new dams or diver-
sions, within the meaning of section 824a-3(k) of this
title, see section 8(d) of Pub. L. 99-495, set out as a note
under section 824a-3 of this title.

§ 824j. Wheeling authority

(a) Transmission service by any electric utility;
notice, hearing and findings by Commission

Any electric utility, Federal power marketing
agency, or any other person generating electric
energy for sale for resale, may apply to the
Commission for an order under this subsection
requiring a transmitting utility to provide
transmission services (including any enlarge-
ment of transmission capacity necessary to pro-
vide such services) to the applicant. Upon re-
ceipt of such application, after public notice and
notice to each affected State regulatory author-
ity, each affected electric utility, and each af-
fected Federal power marketing agency, and
after affording an opportunity for an evi-
dentiary hearing, the Commission may issue
such order if it finds that such order meets the
requirements of section 824k of this title, and
would otherwise be in the public interest. No
order may be issued under this subsection unless
the applicant has made a request for trans-
mission services to the transmitting utility that
would be the subject of such order at least 60
days prior to its filing of an application for such
order.

(b) Reliability of electric service

No order may be issued under this section or
section 824i of this title if, after giving consider-
ation to consistently applied regional or na-
tional reliability standards, guidelines, or cri-
teria, the Commission finds that such order
would unreasonably impair the continued reli-
ability of electric systems affected by the order.
(c) Replacement of electric energy

No order may be issued under subsection (a) or
(b) which requires the transmitting utility sub-
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ject to the order to transmit, during any period,
an amount of electric energy which replaces any
amount of electric energy—

(1) required to be provided to such applicant
pursuant to a contract during such period, or

(2) currently provided to the applicant by
the utility subject to the order pursuant to a
rate schedule on file during such period with
the Commission: Provided, That nothing in
this subparagraph shall prevent an application
for an order hereunder to be filed prior to ter-
mination or modification of an existing rate
schedule: Provided, That such order shall not
become effective until termination of such
rate schedule or the modification becomes ef-
fective.

(d) Termination or modification of order; notice,
hearing and findings of Commission; con-
tents of order; inclusion in order of terms
and conditions agreed upon by parties

(1) Any transmitting utility ordered under
subsection (a) or (b) to provide transmission
services may apply to the Commission for an
order permitting such transmitting utility to
cease providing all, or any portion of, such serv-
ices. After public notice, notice to each affected
State regulatory authority, each affected Fed-
eral power marketing agency, each affected
transmitting utility, and each affected electric
utility, and after an opportunity for an evi-
dentiary hearing, the Commission shall issue an
order terminating or modifying the order issued
under subsection (a) or (b), if the transmitting
utility providing such transmission services has
demonstrated, and the Commission has found,
that—

(A) due to changed circumstances, the re-
quirements applicable, under this section and
section 824k of this title, to the issuance of an
order under subsection (a) or (b) are no longer
met, ort

(B) any transmission capacity of the utility
providing transmission services under such
order which was, at the time such order was
issued, in excess of the capacity necessary to
serve its own customers is no longer in excess
of the capacity necessary for such purposes, or

(C) the ordered transmission services require
enlargement of transmission capacity and the
transmitting utility subject to the order has
failed, after making a good faith effort, to ob-
tain the necessary approvals or property
rights under applicable Federal, State, and
local laws.

No order shall be issued under this subsection
pursuant to a finding under subparagraph (A)
unless the Commission finds that such order is
in the public interest.

(2) Any order issued under this subsection ter-
minating or modifying an order issued under
subsection (a) or (b) shall—

(A) provide for any appropriate compensa-
tion, and
(B) provide the affected electric utilities
adequate opportunity and time to—
(i) make suitable alternative arrange-
ments for any transmission services termi-
nated or modified, and
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(ii) insure that the interests of ratepayers
of such utilities are adequately protected.

(3) No order may be issued under this sub-
section terminating or modifying any order is-
sued under subsection (a) or (b) if the order
under subsection (a) or (b) includes terms and
conditions agreed upon by the parties which—

(A) fix a period during which transmission
services are to be provided under the order
under subsection (a) or (b), or

(B) otherwise provide procedures or methods
for terminating or modifying such order (in-
cluding, if appropriate, the return of the trans-
mission capacity when necessary to take into
account an increase, after the issuance of such
order, in the needs of the transmitting utility
subject to such order for transmission capac-
ity).

(e) “Facilities” defined

As used in this section, the term ‘‘facilities”
means only facilities used for the generation or
transmission of electric energy.

(June 10, 1920, ch. 285, pt. II, §211, as added Pub.
L. 95-617, title II, §203, Nov. 9, 1978, 92 Stat. 3136;
amended Pub. L. 96-294, title VI, §643(a)(3), June
30, 1980, 94 Stat. 770; Pub. L. 99-495, §15, Oct. 16,
1986, 100 Stat. 1257; Pub. L. 102-486, title VII,
§721, Oct. 24, 1992, 106 Stat. 2915; Pub. L. 109-58,
title XII, §1295(c), Aug. 8, 2005, 119 Stat. 985.)

AMENDMENTS

20056—Subsec. (c). Pub. L. 109-58, §1295(c)(1), struck
out par. (2) designation before introductory provisions,
redesignated former subpars. (A) and (B) as pars. (1) and
(2), respectively, and in par. (2) substituted ‘‘termi-
nation or modification” for ‘‘termination of modifica-
tion”.

Subsec. (d)(1). Pub. L. 109-58, §1295(c)(2), substituted
“if the transmitting utility providing’’ for ‘‘if the elec-
tric utility providing”’ in introductory provisions.

1992—Subsec. (a). Pub. L. 102-486, §721(1), amended
first sentence generally. Prior to amendment, first sen-
tence read as follows: ‘‘Any electric utility, geothermal
power producer (including a producer which is not an
electric utility), or Federal power marketing agency
may apply to the Commission for an order under this
subsection requiring any other electric utility to pro-
vide transmission services to the applicant (including
any enlargement of transmission capacity necessary to
provide such services).”

Pub. L. 102-486, §721(2), in second sentence, sub-
stituted ‘‘the Commission may issue such order if it
finds that such order meets the requirements of section
824k of this title, and would otherwise be in the public
interest. No order may be issued under this subsection
unless the applicant has made a request for trans-
mission services to the transmitting utility that would
be the subject of such order at least 60 days prior to its
filing of an application for such order.” for ‘‘the Com-
mission may issue such order if it finds that such
order—

‘(1) is in the public interest,
‘(2) would—
‘“(A) conserve a significant amount of energy,
‘(B) significantly promote the efficient use of fa-
cilities and resources, or
“(C) improve the reliability of any electric utility
system to which the order applies, and
“(3) meets the requirements of section 824k of this
title.”

Subsec. (b). Pub. L. 102-486, §721(3), amended subsec.
(b) generally, substituting provisions relating to reli-
ability of electric service for provisions which related
to transmission service by sellers of electric energy for
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resale and notice, hearing, and determinations by Com-
mission.

Subsec. (¢). Pub. L. 102-486, §721(4), struck out pars.
(1), (3), and (4), and substituted ‘‘which requires the
transmitting”’ for ‘“‘which requires the electric” in in-
troductory provisions of par. (2). Prior to amendment,
pars. (1), (3), and (4) read as follows:

‘(1) No order may be issued under subsection (a) of
this section unless the Commission determines that
such order would reasonably preserve existing competi-
tive relationships.

“(3) No order may be issued under the authority of
subsection (a) or (b) of this section which is inconsist-
ent with any State law which governs the retail mar-
keting areas of electric utilities.

‘“(4) No order may be issued under subsection (a) or
(b) of this section which provides for the transmission
of electric energy directly to an ultimate consumer.”

Subsec. (d). Pub. L. 102-486, §721(5), in first sentence
substituted ‘‘transmitting’’ for ‘‘electric’’ before ‘‘util-
ity in two places, in second sentence inserted ‘‘each
affected transmitting utility,” before ‘‘and each af-
fected electric utility’’, in par. (1) substituted °‘, or”’
for period at end of subpar. (B) and added subpar. (C),
and in par. (3)(B) substituted ‘‘transmitting”’ for ‘‘elec-
tric’”’ before ‘“‘utility’’.

1986—Subsec. (¢)(2)(B). Pub. L. 99-495 inserted provi-
sions that nothing in this subparagraph shall prevent
an application for an order hereunder to be filed prior
to termination or modification of an existing rate
schedule, provided that such order shall not become ef-
fective until termination of such rate schedule or the
modification becomes effective.

1980—Subsec. (a). Pub. L. 96-294 added applicability to
geothermal power producers.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting
of facilities, see section 731 of Pub. L. 102486, set out
as a note under section 796 of this title.

§824j-1. Open access by unregulated transmit-
ting utilities

(a) Definition of unregulated transmitting utility

In this section, the term ‘‘unregulated trans-
mitting utility’” means an entity that—

(1) owns or operates facilities used for the
transmission of electric energy in interstate
commerce; and

(2) is an entity described in section 824(f) of
this title.

(b) Transmission operation services

Subject to section 824k(h) of this title, the
Commission may, by rule or order, require an
unregulated transmitting utility to provide
transmission services—

(1) at rates that are comparable to those
that the unregulated transmitting utility
charges itself; and

(2) on terms and conditions (not relating to
rates) that are comparable to those under
which the unregulated transmitting utility
provides transmission services to itself and
that are not unduly discriminatory or pref-
erential.
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(c) Exemption

The Commission shall exempt from any rule
or order under this section any unregulated
transmitting utility that—

(1) sells not more than 4,000,000 megawatt
hours of electricity per year;

(2) does not own or operate any transmission
facilities that are necessary for operating an
interconnected transmission system (or any
portion of the system); or

(3) meets other criteria the Commission de-
termines to be in the public interest.

(d) Local distribution facilities

The requirements of subsection (b) shall not
apply to facilities used in local distribution.
(e) Exemption termination

If the Commission, after an evidentiary hear-
ing held on a complaint and after giving consid-
eration to reliability standards established
under section 8240 of this title, finds on the basis
of a preponderance of the evidence that any ex-
emption granted pursuant to subsection (c) un-
reasonably impairs the continued reliability of
an interconnected transmission system, the
Commission shall revoke the exemption granted
to the transmitting utility.

(f) Application to unregulated transmitting utili-
ties

The rate changing procedures applicable to
public utilities under subsections (c¢) and (d) of
section 824d of this title are applicable to un-
regulated transmitting utilities for purposes of
this section.

(g) Remand

In exercising authority under subsection
(b)(1), the Commission may remand trans-
mission rates to an unregulated transmitting
utility for review and revision if necessary to
meet the requirements of subsection (b).

(h) Other requests

The provision of transmission services under
subsection (b) does not preclude a request for
transmission services under section 824j of this
title.

(i) Limitation

The Commission may not require a State or
municipality to take action under this section
that would violate a private activity bond rule
for purposes of section 141 of title 26.

() Transfer of control of transmitting facilities

Nothing in this section authorizes the Com-
mission to require an unregulated transmitting
utility to transfer control or operational control
of its transmitting facilities to a Transmission
Organization that is designated to provide non-
discriminatory transmission access.

(June 10, 1920, ch. 285, pt. II, §211A, as added Pub.
L. 109-58, title XII, §1231, Aug. 8, 2005, 119 Stat.
955.)

§824k. Orders
wheeling

requiring interconnection or

(a) Rates, charges, terms, and conditions for
wholesale transmission services

An order under section 824j of this title shall
require the transmitting utility subject to the
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order to provide wholesale transmission services
at rates, charges, terms, and conditions which
permit the recovery by such utility of all the
costs incurred in connection with the trans-
mission services and necessary associated serv-
ices, including, but not limited to, an appro-
priate share, if any, of legitimate, verifiable and
economic costs, including taking into account
any benefits to the transmission system of pro-
viding the transmission service, and the costs of
any enlargement of transmission facilities. Such
rates, charges, terms, and conditions shall pro-
mote the economically efficient transmission
and generation of electricity and shall be just
and reasonable, and not unduly discriminatory
or preferential. Rates, charges, terms, and con-
ditions for transmission services provided pursu-
ant to an order under section 824j of this title
shall ensure that, to the extent practicable,
costs incurred in providing the wholesale trans-
mission services, and properly allocable to the
provision of such services, are recovered from
the applicant for such order and not from a
transmitting utility’s existing wholesale, retail,
and transmission customers.

(b) Repealed. Pub. L. 102-486, title VII, § 722(1),

Oct. 24, 1992, 106 Stat. 2916

(¢) Issuance of proposed order; agreement by
parties to terms and conditions of order; ap-
proval by Commission; inclusion in final
order; failure to agree

(1) Before issuing an order under section 824i
of this title or subsection (a) or (b) of section
824j of this title, the Commission shall issue a
proposed order and set a reasonable time for
parties to the proposed interconnection or
transmission order to agree to terms and condi-
tions under which such order is to be carried
out, including the apportionment of costs be-
tween them and the compensation or reimburse-
ment reasonably due to any of them. Such pro-
posed order shall not be reviewable or enforce-
able in any court. The time set for such parties
to agree to such terms and conditions may be
shortened if the Commission determines that
delay would jeopardize the attainment of the
purposes of any proposed order. Any terms and
conditions agreed to by the parties shall be sub-
ject to the approval of the Commission.

(2)(A) If the parties agree as provided in para-
graph (1) within the time set by the Commission
and the Commission approves such agreement,
the terms and conditions shall be included in
the final order. In the case of an order under sec-
tion 824i of this title, if the parties fail to agree
within the time set by the Commission or if the
Commission does not approve any such agree-
ment, the Commission shall prescribe such
terms and conditions and include such terms
and conditions in the final order.

(B) In the case of any order applied for under
section 824j of this title, if the parties fail to
agree within the time set by the Commission,
the Commission shall prescribe such terms and
conditions in the final order.

(d) Statement of reasons for denial

If the Commission does not issue any order ap-
plied for under section 824i or 824j of this title,
the Commission shall, by order, deny such appli-
cation and state the reasons for such denial.
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(e) Savings provisions

(1) No provision of section 824i, 824j, 824m of
this title, or this section shall be treated as re-
quiring any person to utilize the authority of
any such section in lieu of any other authority
of law. Except as provided in section 824i, 824j,
824m of this title, or this section, such sections
shall not be construed as limiting or impairing
any authority of the Commission under any
other provision of law.

(2) Sections 824i, 824j, 8241, 824m of this title,
and this section, shall not be construed to mod-
ify, impair, or supersede the antitrust laws. For
purposes of this section, the term ‘‘antitrust
laws’ has the meaning given in subsection (a) of
the first sentence of section 12 of title 15, except
that such term includes section 45 of title 15 to
the extent that such section relates to unfair
methods of competition.

(f) Effective date of order; hearing; notice; re-
view

(1) No order under section 824i or 824j of this
title requiring the Tennessee Valley Authority
(hereinafter in this subsection referred to as the
“TVA”) to take any action shall take effect for
60 days following the date of issuance of the
order. Within 60 days following the issuance by
the Commission of any order under section 824i
or of section 824j of this title requiring the TVA
to enter into any contract for the sale or deliv-
ery of power, the Commission may on its own
motion initiate, or upon petition of any ag-
grieved person shall initiate, an evidentiary
hearing to determine whether or not such sale
or delivery would result in violation of the third
sentence of section 15d(a) of the Tennessee Val-
ley Authority Act of 1933 (16 U.S.C. 831n-4), here-
inafter in this subsection referred to as the TVA
Act [16 U.S.C. 831 et seq.].

(2) Upon initiation of any evidentiary hearing
under paragraph (1), the Commission shall give
notice thereof to any applicant who applied for
and obtained the order from the Commission, to
any electric utility or other entity subject to
such order, and to the public, and shall promptly
make the determination referred to in para-
graph (1). Upon initiation of such hearing, the
Commission shall stay the effectiveness of the
order under section 824i or 824j of this title until
whichever of the following dates is applicable—

(A) the date on which there is a final deter-
mination (including any judicial review there-
of under paragraph (3)) that no such violation
would result from such order, or

(B) the date on which a specific authoriza-
tion of the Congress (within the meaning of
the third sentence of section 15d(a) of the TVA

Act [16 U.S.C. 831n-4(a)]) takes effect.

(3) Any determination under paragraph (1)
shall be reviewable only in the appropriate court
of the United States upon petition filed by any
aggrieved person or municipality within 60 days
after such determination, and such court shall
have jurisdiction to grant appropriate relief.
Any applicant who applied for and obtained the
order under section 824i or 824j of this title, and
any electric utility or other entity subject to
such order shall have the right to intervene in
any such proceeding in such court. Except for
review by such court (and any appeal or other
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review by an appellate court of the United
States), no court shall have jurisdiction to con-
sider any action brought by any person to enjoin
the carrying out of any order of the Commission
under section 824i or section 824j of this title re-
quiring the TVA to take any action on the
grounds that such action requires a specific au-
thorization of the Congress pursuant to the
third sentence of section 15d(a) of the TVA Act
[16 U.S.C. 831n-4(a)].
(g) Prohibition on orders inconsistent with retail
marketing areas

No order may be issued under this chapter
which is inconsistent with any State law which
governs the retail marketing areas of electric
utilities.

(h) Prohibition on mandatory retail wheeling
and sham wholesale transactions

No order issued under this chapter shall be
conditioned upon or require the transmission of
electric energy:

(1) directly to an ultimate consumer, or

(2) to, or for the benefit of, an entity if such
electric energy would be sold by such entity
directly to an ultimate consumer, unless:

(A) such entity is a Federal power market-
ing agency; the Tennessee Valley Authority;
a State or any political subdivision of a
State (or an agency, authority, or instru-
mentality of a State or a political subdivi-
sion); a corporation or association that has
ever received a loan for the purposes of pro-
viding electric service from the Adminis-
trator of the Rural Electrification Adminis-
tration under the Rural Electrification Act
of 1936 [7 U.S.C. 901 et seq.]; a person having
an obligation arising under State or local
law (exclusive of an obligation arising solely
from a contract entered into by such person)
to provide electric service to the public; or
any corporation or association which is
wholly owned, directly or indirectly, by any
one or more of the foregoing; and

(B) such entity was providing electric serv-
ice to such ultimate consumer on October 24,
1992, or would utilize transmission or dis-
tribution facilities that it owns or controls
to deliver all such electric energy to such
electric consumer.

Nothing in this subsection shall affect any au-

thority of any State or local government under

State law concerning the transmission of elec-

tric energy directly to an ultimate consumer.

(i) Laws applicable to Federal Columbia River
Transmission System

(1) The Commission shall have authority pur-
suant to section 824i of this title, section 824j of
this title, this section, and section 824! of this
title to (A) order the Administrator of the Bon-
neville Power Administration to provide trans-
mission service and (B) establish the terms and
conditions of such service. In applying such sec-
tions to the Federal Columbia River Trans-
mission System, the Commission shall assure
that—

(i) the provisions of otherwise applicable
Federal laws shall continue in full force and
effect and shall continue to be applicable to
the system; and
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(ii) the rates for the transmission of electric
power on the system shall be governed only by
such otherwise applicable provisions of law
and not by any provision of section 824i of this
title, section 824j of this title, this section, or
section 8241 of this title, except that no rate
for the transmission of power on the system
shall be unjust, unreasonable, or unduly dis-
criminatory or preferential, as determined by
the Commission.

(2) Notwithstanding any other provision of
this chapter with respect to the procedures for
the determination of terms and conditions for
transmission service—

(A) when the Administrator of the Bonne-
ville Power Administration either (i) in re-
sponse to a written request for specific trans-
mission service terms and conditions does not
offer the requested terms and conditions, or
(ii) proposes to establish terms and conditions
of general applicability for transmission serv-
ice on the Federal Columbia River Trans-
mission System, then the Administrator may
provide opportunity for a hearing and, in so
doing, shall—

(I) give notice in the Federal Register and
state in such notice the written explanation
of the reasons why the specific terms and
conditions for transmission services are not
being offered or are being proposed;

(IT) adhere to the procedural requirements
of paragraphs (1) through (3) of section
839¢e(i) of this title, except that the hearing
officer shall, unless the hearing officer be-
comes unavailable to the agency, make a
recommended decision to the Administrator
that states the hearing officer’s findings and
conclusions, and the reasons or basis there-
of, on all material issues of fact, law, or dis-
cretion presented on the record; and

(IIT) make a determination, setting forth
the reasons for reaching any findings and
conclusions which may differ from those of
the hearing officer, based on the hearing
record, consideration of the hearing officer’s
recommended decision, section 824j of this
title and this section, as amended by the En-
ergy Policy Act of 1992, and the provisions of
law as preserved in this section; and

(B) if application is made to the Commission
under section 824j of this title for transmission
service under terms and conditions different
than those offered by the Administrator, or
following the denial of a request for trans-
mission service by the Administrator, and
such application is filed within 60 days of the
Administrator’s final determination and in ac-
cordance with Commission procedures, the
Commission shall—

(i) in the event the Administrator has con-
ducted a hearing as herein provided for (I)
accord parties to the Administrator’s hear-
ing the opportunity to offer for the Commis-
sion record materials excluded by the Ad-
ministrator from the hearing record, (II) ac-
cord such parties the opportunity to submit
for the Commission record comments on ap-
propriate terms and conditions, (IIT) afford
those parties the opportunity for a hearing if
and to the extent that the Commission finds
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the Administrator’s hearing record to be in-
adequate to support a decision by the Com-
mission, and (IV) establish terms and condi-
tions for or deny transmission service based
on the Administrator’s hearing record, the
Commission record, section 824j of this title
and this section, as amended by the Energy
Policy Act of 1992, and the provisions of law
as preserved in this section, or

(ii) in the event the Administrator has not
conducted a hearing as herein provided for,
determine whether to issue an order for
transmission service in accordance with sec-
tion 824j of this title and this section, in-
cluding providing the opportunity for a
hearing.

(3) Notwithstanding those provisions of sec-
tion 825l(b) of this title which designate the
court in which review may be obtained, any
party to a proceeding concerning transmission
service sought to be furnished by the Adminis-
trator of the Bonneville Power Administration
seeking review of an order issued by the Com-
mission in such proceeding shall obtain a review
of such order in the United States Court of Ap-
peals for the Pacific Northwest, as that region is
defined by section 839a(14) of this title.

(4) To the extent the Administrator of the
Bonneville Power Administration cannot be re-
quired under section 824j of this title, as a result
of the Administrator’s other statutory man-
dates, either to (A) provide transmission service
to an applicant which the Commission would
otherwise order, or (B) provide such service
under rates, terms, and conditions which the
Commission would otherwise require, the appli-
cant shall not be required to provide similar
transmission services to the Administrator or to
provide such services under similar rates, terms,
and conditions.

(5) The Commission shall not issue any order
under section 824i of this title, section 824j of
this title, this section, or section 8247 of this
title requiring the Administrator of the Bonne-
ville Power Administration to provide trans-
mission service if such an order would impair
the Administrator’s ability to provide such
transmission service to the Administrator’s
power and transmission customers in the Pacific
Northwest, as that region is defined in section
839a(14) of this title, as is needed to assure ade-
quate and reliable service to loads in that re-
gion.

(j) Equitability within territory restricted elec-
tric systems

With respect to an electric utility which is
prohibited by Federal law from being a source of
power supply, either directly or through a dis-
tributor of its electric energy, outside an area
set forth in such law, no order issued under sec-
tion 824j of this title may require such electric
utility (or a distributor of such electric utility)
to provide transmission services to another en-
tity if the electric energy to be transmitted will
be consumed within the area set forth in such
Federal law, unless the order is in furtherance of
a sale of electric energy to that electric utility:
Provided, however, That the foregoing provision
shall not apply to any area served at retail by
an electric transmission system which was such
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a distributor on October 24, 1992, and which be-
fore October 1, 1991, gave its notice of termi-
nation under its power supply contract with
such electric utility.

(k) ERCOT utilities
(1) Rates

Any order under section 824j of this title re-
quiring provision of transmission services in
whole or in part within ERCOT shall provide
that any ERCOT utility which is not a public
utility and the transmission facilities of which
are actually used for such transmission serv-
ice is entitled to receive compensation based,
insofar as practicable and consistent with sub-
section (a), on the transmission ratemaking
methodology used by the Public Utility Com-
mission of Texas.

(2) Definitions

For purposes of this subsection—

(A) the term “ERCOT’’ means the Electric
Reliability Council of Texas; and

(B) the term “ERCOT utility’”’ means a
transmitting utility which is a member of
ERCOT.

(June 10, 1920, ch. 285, pt. II, §212, as added Pub.
L. 95617, title II, §204(a), Nov. 9, 1978, 92 Stat.
3138; amended Pub. L. 102-486, title VII, §722,
Oct. 24, 1992, 106 Stat. 2916.)

REFERENCES IN TEXT

The TVA Act, referred to in subsec. (f)(1), means act
May 18, 1933, ch. 32, 48 Stat. 58, as amended, known as
the Tennessee Valley Authority Act of 1933, which is
classified generally to chapter 12A (§831 et seq.) of this
title. For complete classification of this Act to the
Code, see section 831 of this title and Tables.

The Rural Electrification Act of 1936, referred to in
subsec. (h)(2)(A), is act May 20, 1936, ch. 432, 49 Stat.
1363, as amended, which is classified generally to chap-
ter 31 (§901 et seq.) of Title 7, Agriculture. For complete
classification of this Act to the Code, see section 901 of
Title 7 and Tables.

The Energy Policy Act of 1992, referred to in subsec.
(1)(2)(A)AID), (B)(1), is Pub. L. 102-486, Oct. 24, 1992, 106
Stat. 2776. For complete classification of this Act to
the Code, see Short Title note set out under section
13201 of Title 42, The Public Health and Welfare and
Tables.

AMENDMENTS

1992—Subsec. (a). Pub. L. 102-486, §722(1), added sub-
sec. (a) and struck out former subsec. (a) which related
to determinations by Commission.

Subsec. (b). Pub. L. 102-486, §722(1), struck out subsec.
(b) which required applicants for orders to be ready,
willing, and able to reimburse parties subject to such
orders.

Subsec. (e). Pub. L. 102-486, §722(2), amended subsec.
(e) generally. Prior to amendment, subsec. (e) related
to utilization of interconnection or wheeling authority
in lieu of other authority and limitation of Commission
authority.

Subsecs. (g) to (k). Pub. L. 102-486, §722(3), added sub-
secs. (g) to (k).

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting
of facilities, see section 731 of Pub. L. 102-486, set out
as a note under section 796 of this title.
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§ 8241. Information requirements

(a) Requests for wholesale transmission services

Whenever any electric utility, Federal power
marketing agency, or any other person generat-
ing electric energy for sale for resale makes a
good faith request to a transmitting utility to
provide wholesale transmission services and re-
quests specific rates and charges, and other
terms and conditions, unless the transmitting
utility agrees to provide such services at rates,
charges, terms and conditions acceptable to
such person, the transmitting utility shall,
within 60 days of its receipt of the request, or
other mutually agreed upon period, provide such
person with a detailed written explanation, with
specific reference to the facts and circumstances
of the request, stating (1) the transmitting util-
ity’s basis for the proposed rates, charges,
terms, and conditions for such services, and (2)
its analysis of any physical or other constraints
affecting the provision of such services.

(b) Transmission capacity and constraints

Not later than 1 year after October 24, 1992,
the Commission shall promulgate a rule requir-
ing that information be submitted annually to
the Commission by transmitting utilities which
is adequate to inform potential transmission
customers, State regulatory authorities, and the
public of potentially available transmission ca-
pacity and known constraints.

(June 10, 1920, ch. 285, pt. II, §213, as added Pub.
L. 102-486, title VII, §723, Oct. 24, 1992, 106 Stat.
2919.)

STATE AUTHORITIES; CONSTRUCTION

Nothing in this section to be construed as affecting
or intending to affect, or in any way to interfere with,
authority of any State or local government relating to
environmental protection or siting of facilities, see sec-
tion 731 of Pub. L. 102486, set out as a note under sec-
tion 796 of this title.

§ 824m. Sales by exempt wholesale generators

No rate or charge received by an exempt
wholesale generator for the sale of electric en-
ergy shall be lawful under section 824d of this
title if, after notice and opportunity for hearing,
the Commission finds that such rate or charge
results from the receipt of any undue preference
or advantage from an electric utility which is an
associate company or an affiliate of the exempt
wholesale generator. For purposes of this sec-
tion, the terms ‘‘associate company’’ and ‘‘affili-
ate’ shall have the same meaning as provided in
section 16451 of title 42.1

(June 10, 1920, ch. 285, pt. II, §214, as added Pub.
L. 102-486, title VII, §724, Oct. 24, 1992, 106 Stat.
2920; amended Pub. L. 109-58, title XII,
§1277(b)(2), Aug. 8, 2005, 119 Stat. 978.)

REFERENCES IN TEXT

Section 16451 of title 42, referred to in text, was in the
original ‘‘section 2(a) of the Public Utility Holding
Company Act of 2005 and was translated as reading
“section 1262’ of that Act, meaning section 1262 of sub-
title F of title XII of Pub. L. 109-58, to reflect the prob-
able intent of Congress, because subtitle F of title XII

1See References in Text note below.
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of Pub. L. 109-58 does not contain a section 2 and sec-
tion 1262 of subtitle F of title XII of Pub. L. 109-58 de-
fines terms.

AMENDMENTS

2005—Pub. L. 109-58 substituted ‘‘section 16451 of title
42 for ‘‘section 79b(a) of title 15”°.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-58 effective 6 months after
Aug. 8, 2005, with provisions relating to effect of com-
pliance with certain regulations approved and made ef-
fective prior to such date, see section 1274 of Pub. L.
109-58, set out as an Effective Date note under section
16451 of Title 42, The Public Health and Welfare.

STATE AUTHORITIES; CONSTRUCTION

Nothing in this section to be construed as affecting
or intending to affect, or in any way to interfere with,
authority of any State or local government relating to
environmental protection or siting of facilities, see sec-
tion 731 of Pub. L. 102-486, set out as a note under sec-
tion 796 of this title.

§824n. Repealed. Pub. L. 109-58, title XII,
§1232(e)(3), Aug. 8, 2005, 119 Stat. 957

Section, Pub. L. 106-377, §1(a)(2) [title III, §311], Oct.
27, 2000, 114 Stat. 1441, 1441A-80, related to authority re-
garding formation and operation of regional trans-
mission organizations.

§ 8240. Electric reliability
(a) Definitions

For purposes of this section:
(1) The term ‘‘bulk-power system’ means—
(A) facilities and control systems nec-
essary for operating an interconnected elec-
tric energy transmission network (or any
portion thereof); and
(B) electric energy from generation facili-
ties needed to maintain transmission system
reliability.

The term does not include facilities used in
the local distribution of electric energy.

(2) The terms ‘‘Electric Reliability Organiza-
tion” and “ERO” mean the organization cer-
tified by the Commission under subsection (c)
the purpose of which is to establish and en-
force reliability standards for the bulk-power
system, subject to Commission review.

(3) The term ‘‘reliability standard’ means a
requirement, approved by the Commission
under this section, to provide for reliable oper-
ation of the bulk-power system. The term in-
cludes requirements for the operation of exist-
ing bulk-power system facilities, including
cybersecurity protection, and the design of
planned additions or modifications to such fa-
cilities to the extent necessary to provide for
reliable operation of the bulk-power system,
but the term does not include any requirement
to enlarge such facilities or to construct new
transmission capacity or generation capacity.

(4) The term ‘‘reliable operation’ means op-
erating the elements of the bulk-power system
within equipment and electric system ther-
mal, voltage, and stability limits so that in-
stability, uncontrolled separation, or cascad-
ing failures of such system will not occur as a
result of a sudden disturbance, including a
cybersecurity incident, or unanticipated fail-
ure of system elements.



Page 1295

(5) The term ‘‘Interconnection’ means a geo-
graphic area in which the operation of bulk-
power system components is synchronized
such that the failure of one or more of such
components may adversely affect the ability
of the operators of other components within
the system to maintain reliable operation of
the facilities within their control.

(6) The term ‘‘transmission organization”
means a Regional Transmission Organization,
Independent System Operator, independent
transmission provider, or other transmission
organization finally approved by the Commis-
sion for the operation of transmission facili-
ties.

(7) The term ‘‘regional entity” means an en-
tity having enforcement authority pursuant to
subsection (e)(4).

(8) The term ‘‘cybersecurity incident’ means
a malicious act or suspicious event that dis-
rupts, or was an attempt to disrupt, the oper-
ation of those programmable electronic de-
vices and communication networks including
hardware, software and data that are essential
to the reliable operation of the bulk power
system.

(b) Jurisdiction and applicability

(1) The Commission shall have jurisdiction,
within the United States, over the ERO certified
by the Commission under subsection (c), any re-
gional entities, and all users, owners and opera-
tors of the bulk-power system, including but not
limited to the entities described in section 824(f)
of this title, for purposes of approving reliability
standards established under this section and en-
forcing compliance with this section. All users,
owners and operators of the bulk-power system
shall comply with reliability standards that
take effect under this section.

(2) The Commission shall issue a final rule to
implement the requirements of this section not
later than 180 days after August 8, 2005.

(e) Certification

Following the issuance of a Commission rule
under subsection (b)(2), any person may submit
an application to the Commission for certifi-
cation as the Electric Reliability Organization.
The Commission may certify one such ERO if
the Commission determines that such ERO—

(1) has the ability to develop and enforce,
subject to subsection (e)(2), reliability stand-
ards that provide for an adequate level of reli-
ability of the bulk-power system; and

(2) has established rules that—

(A) assure its independence of the users
and owners and operators of the bulk-power
system, while assuring fair stakeholder rep-
resentation in the selection of its directors
and balanced decisionmaking in any ERO
committee or subordinate organizational
structure;

(B) allocate equitably reasonable dues,
fees, and other charges among end users for
all activities under this section;

(C) provide fair and impartial procedures
for enforcement of reliability standards
through the imposition of penalties in ac-
cordance with subsection (e) (including limi-
tations on activities, functions, or oper-
ations, or other appropriate sanctions);
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(D) provide for reasonable notice and op-
portunity for public comment, due process,
openness, and balance of interests in devel-
oping reliability standards and otherwise ex-
ercising its duties; and

(E) provide for taking, after certification,
appropriate steps to gain recognition in Can-
ada and Mexico.

(d) Reliability standards

(1) The Electric Reliability Organization shall
file each reliability standard or modification to
a reliability standard that it proposes to be
made effective under this section with the Com-
mission.

(2) The Commission may approve, by rule or
order, a proposed reliability standard or modi-
fication to a reliability standard if it determines
that the standard is just, reasonable, not unduly
discriminatory or preferential, and in the public
interest. The Commission shall give due weight
to the technical expertise of the Electric Reli-
ability Organization with respect to the content
of a proposed standard or modification to a reli-
ability standard and to the technical expertise
of a regional entity organized on an Inter-
connection-wide basis with respect to a reliabil-
ity standard to be applicable within that Inter-
connection, but shall not defer with respect to
the effect of a standard on competition. A pro-
posed standard or modification shall take effect
upon approval by the Commission.

(3) The Electric Reliability Organization shall
rebuttably presume that a proposal from a re-
gional entity organized on an Interconnection-
wide basis for a reliability standard or modifica-
tion to a reliability standard to be applicable on
an Interconnection-wide basis is just, reason-
able, and not unduly discriminatory or pref-
erential, and in the public interest.

(4) The Commission shall remand to the Elec-
tric Reliability Organization for further consid-
eration a proposed reliability standard or a
modification to a reliability standard that the
Commission disapproves in whole or in part.

(56) The Commission, upon its own motion or
upon complaint, may order the Electric Reli-
ability Organization to submit to the Commis-
sion a proposed reliability standard or a modi-
fication to a reliability standard that addresses
a specific matter if the Commission considers
such a new or modified reliability standard ap-
propriate to carry out this section.

(6) The final rule adopted under subsection
(b)(2) shall include fair processes for the identi-
fication and timely resolution of any conflict
between a reliability standard and any function,
rule, order, tariff, rate schedule, or agreement
accepted, approved, or ordered by the Commis-
sion applicable to a transmission organization.
Such transmission organization shall continue
to comply with such function, rule, order, tariff,
rate schedule or agreement accepted, approved,
or ordered by the Commission until—

(A) the Commission finds a conflict exists
between a reliability standard and any such
provision;

(B) the Commission orders a change to such
provision pursuant to section 824e of this title;
and

(C) the ordered change becomes effective
under this subchapter.
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If the Commission determines that a reliability
standard needs to be changed as a result of such
a conflict, it shall order the ERO to develop and
file with the Commission a modified reliability
standard under paragraph (4) or (5) of this sub-
section.
(e) Enforcement

(1) The ERO may impose, subject to paragraph
(2), a penalty on a user or owner or operator of
the bulk-power system for a violation of a reli-
ability standard approved by the Commission
under subsection (d) if the ERO, after notice and
an opportunity for a hearing—

(A) finds that the user or owner or operator
has violated a reliability standard approved by
the Commission under subsection (d); and

(B) files notice and the record of the pro-
ceeding with the Commission.

(2) A penalty imposed under paragraph (1) may
take effect not earlier than the 31st day after
the ERO files with the Commission notice of the
penalty and the record of proceedings. Such pen-
alty shall be subject to review by the Commis-
sion, on its own motion or upon application by
the user, owner or operator that is the subject of
the penalty filed within 30 days after the date
such notice is filed with the Commaission. Appli-
cation to the Commission for review, or the ini-
tiation of review by the Commission on its own
motion, shall not operate as a stay of such pen-
alty unless the Commission otherwise orders
upon its own motion or upon application by the
user, owner or operator that is the subject of
such penalty. In any proceeding to review a pen-
alty imposed under paragraph (1), the Commis-
sion, after notice and opportunity for hearing
(which hearing may consist solely of the record
before the ERO and opportunity for the presen-
tation of supporting reasons to affirm, modify,
or set aside the penalty), shall by order affirm,
set aside, reinstate, or modify the penalty, and,
if appropriate, remand to the ERO for further
proceedings. The Commission shall implement
expedited procedures for such hearings.

(3) On its own motion or upon complaint, the
Commission may order compliance with a reli-
ability standard and may impose a penalty
against a user or owner or operator of the bulk-
power system if the Commission finds, after no-
tice and opportunity for a hearing, that the user
or owner or operator of the bulk-power system
has engaged or is about to engage in any acts or
practices that constitute or will constitute a
violation of a reliability standard.

(4) The Commission shall issue regulations au-
thorizing the ERO to enter into an agreement to
delegate authority to a regional entity for the
purpose of proposing reliability standards to the
ERO and enforcing reliability standards under
paragraph (1) if—

(A) the regional entity is governed by—

(i) an independent board;

(ii) a balanced stakeholder board; or

(iii) a combination independent and bal-
anced stakeholder board.

(B) the regional entity otherwise satisfies
the provisions of subsection (c¢)(1) and (2); and

(C) the agreement promotes effective and ef-
ficient administration of bulk-power system
reliability.
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The Commission may modify such delegation.
The ERO and the Commission shall rebuttably
presume that a proposal for delegation to a re-
gional entity organized on an Interconnection-
wide basis promotes effective and efficient ad-
ministration of bulk-power system reliability
and should be approved. Such regulation may
provide that the Commission may assign the
ERO’s authority to enforce reliability standards
under paragraph (1) directly to a regional entity
consistent with the requirements of this para-
graph.

(5) The Commission may take such action as is
necessary or appropriate against the ERO or a
regional entity to ensure compliance with a reli-
ability standard or any Commission order af-
fecting the ERO or a regional entity.

(6) Any penalty imposed under this section
shall bear a reasonable relation to the serious-
ness of the violation and shall take into consid-
eration the efforts of such user, owner, or opera-
tor to remedy the violation in a timely manner.
(f) Changes in Electric Reliability Organization

rules

The Electric Reliability Organization shall
file with the Commission for approval any pro-
posed rule or proposed rule change, accompanied
by an explanation of its basis and purpose. The
Commission, upon its own motion or complaint,
may propose a change to the rules of the ERO.
A proposed rule or proposed rule change shall
take effect upon a finding by the Commission,
after notice and opportunity for comment, that
the change is just, reasonable, not unduly dis-
criminatory or preferential, is in the public in-
terest, and satisfies the requirements of sub-
section (c).

(g) Reliability reports

The ERO shall conduct periodic assessments of
the reliability and adequacy of the bulk-power
system in North America.

(h) Coordination with Canada and Mexico

The President is urged to negotiate inter-
national agreements with the governments of
Canada and Mexico to provide for effective com-
pliance with reliability standards and the effec-
tiveness of the ERO in the United States and
Canada or Mexico.

(i) Savings provisions

(1) The ERO shall have authority to develop
and enforce compliance with reliability stand-
ards for only the bulk-power system.

(2) This section does not authorize the ERO or
the Commission to order the construction of ad-
ditional generation or transmission capacity or
to set and enforce compliance with standards for
adequacy or safety of electric facilities or serv-
ices.

(3) Nothing in this section shall be construed
to preempt any authority of any State to take
action to ensure the safety, adequacy, and reli-
ability of electric service within that State, as
long as such action is not inconsistent with any
reliability standard, except that the State of
New York may establish rules that result in
greater reliability within that State, as long as
such action does not result in lesser reliability
outside the State than that provided by the reli-
ability standards.
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(4) Within 90 days of the application of the
Electric Reliability Organization or other af-
fected party, and after notice and opportunity
for comment, the Commission shall issue a final
order determining whether a State action is in-
consistent with a reliability standard, taking
into consideration any recommendation of the
ERO.

(56) The Commission, after consultation with
the ERO and the State taking action, may stay
the effectiveness of any State action, pending
the Commission’s issuance of a final order.

(j) Regional advisory bodies

The Commission shall establish a regional ad-
visory body on the petition of at least two-
thirds of the States within a region that have
more than one-half of their electric load served
within the region. A regional advisory body
shall be composed of one member from each par-
ticipating State in the region, appointed by the
Governor of each State, and may include rep-
resentatives of agencies, States, and provinces
outside the United States. A regional advisory
body may provide advice to the Electric Reli-
ability Organization, a regional entity, or the
Commission regarding the governance of an ex-
isting or proposed regional entity within the
same region, whether a standard proposed to
apply within the region is just, reasonable, not
unduly discriminatory or preferential, and in
the public interest, whether fees proposed to be
assessed within the region are just, reasonable,
not unduly discriminatory or preferential, and
in the public interest and any other responsibil-
ities requested by the Commission. The Commis-
sion may give deference to the advice of any
such regional advisory body if that body is orga-
nized on an Interconnection-wide basis.

(k) Alaska and Hawaii

The provisions of this section do not apply to
Alaska or Hawaii.

(June 10, 1920, ch. 285, pt. II, §215, as added Pub.
L. 109-58, title XII, §1211(a), Aug. 8, 2005, 119
Stat. 941.)

STATUS OF ERO

Pub. L. 109-58, title XII, §1211(b), Aug. 8, 2005, 119
Stat. 946, provided that: ‘“The Electric Reliability Orga-
nization certified by the Federal Energy Regulatory
Commission under section 215(c) of the Federal Power
Act [16 U.S.C. 8240(c)] and any regional entity delegated
enforcement authority pursuant to section 215(e)(4) of
that Act [16 U.S.C. 8240(e)(4)] are not departments,
agencies, or instrumentalities of the United States
Government.”’

ACCESS APPROVALS BY FEDERAL AGENCIES

Pub. L. 109-58, title XII, §1211(c), Aug. 8, 2005, 119
Stat. 946, provided that: ‘‘Federal agencies responsible
for approving access to electric transmission or dis-
tribution facilities located on lands within the United
States shall, in accordance with applicable law, expe-
dite any Federal agency approvals that are necessary
to allow the owners or operators of such facilities to
comply with any reliability standard, approved by the
[Federal Energy Regulatory] Commission under section
215 of the Federal Power Act [16 U.S.C. 8240], that per-
tains to vegetation management, electric service res-
toration, or resolution of situations that imminently
endanger the reliability or safety of the facilities.”
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§ 8240-1. Critical electric infrastructure security
(a) Definitions

For purposes of this section:

(1) Bulk-power system; Electric Reliability Or-
ganization; regional entity

The terms ‘‘bulk-power system’’, ‘‘Electric
Reliability Organization’, and ‘‘regional en-
tity”’ have the meanings given such terms in
paragraphs (1), (2), and (7) of section 8240(a) of
this title, respectively.

(2) Critical electric infrastructure

The term ‘‘critical electric infrastructure”
means a system or asset of the bulk-power sys-
tem, whether physical or virtual, the incapac-
ity or destruction of which would negatively
affect national security, economic security,
public health or safety, or any combination of
such matters.

(3) Critical electric infrastructure information

The term ‘‘critical electric infrastructure in-
formation” means information related to crit-
ical electric infrastructure, or proposed criti-
cal electrical infrastructure, generated by or
provided to the Commission or other Federal
agency, other than classified national security
information, that is designated as critical
electric infrastructure information by the
Commission or the Secretary pursuant to sub-
section (d). Such term includes information
that qualifies as critical energy infrastructure
information under the Commission’s regula-
tions.

(4) Defense critical electric infrastructure

The term ‘‘defense critical electric infra-
structure” means any electric infrastructure
located in any of the 48 contiguous States or
the District of Columbia that serves a facility
designated by the Secretary pursuant to sub-
section (c), but is not owned or operated by
the owner or operator of such facility.

(5) Electromagnetic pulse

The term ‘‘electromagnetic pulse’” means 1
or more pulses of electromagnetic energy
emitted by a device capable of disabling or dis-
rupting operation of, or destroying, electronic
devices or communications networks, includ-
ing hardware, software, and data, by means of
such a pulse.

(6) Geomagnetic storm

The term ‘‘geomagnetic storm” means a
temporary disturbance of the Earth’s mag-
netic field resulting from solar activity.

(7) Grid security emergency

The term ‘‘grid security emergency’ means
the occurrence or imminent danger of—

(A)(i) a malicious act using electronic
communication or an electromagnetic pulse,
or a geomagnetic storm event, that could
disrupt the operation of those electronic de-
vices or communications networks, includ-
ing hardware, software, and data, that are
essential to the reliability of critical elec-
tric infrastructure or of defense critical elec-
tric infrastructure; and

(ii) disruption of the operation of such de-
vices or networks, with significant adverse
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effects on the reliability of critical electric
infrastructure or of defense critical electric
infrastructure, as a result of such act or
event; or

(B)(i) a direct physical attack on critical
electric infrastructure or on defense critical
electric infrastructure; and

(ii) significant adverse effects on the reli-
ability of critical electric infrastructure or
of defense critical electric infrastructure as
a result of such physical attack.

(8) Secretary

The term ‘‘Secretary’” means the Secretary
of Energy.

(b) Authority to address grid security emergency
(1) Authority

Whenever the President issues and provides
to the Secretary a written directive or deter-
mination identifying a grid security emer-
gency, the Secretary may, with or without no-
tice, hearing, or report, issue such orders for
emergency measures as are necessary in the
judgment of the Secretary to protect or re-
store the reliability of critical electric infra-
structure or of defense critical electric infra-
structure during such emergency. As soon as
practicable but not later than 180 days after
December 4, 2015, the Secretary shall, after no-
tice and opportunity for comment, establish
rules of procedure that ensure that such au-
thority can be exercised expeditiously.

(2) Notification of Congress

Whenever the President issues and provides
to the Secretary a written directive or deter-
mination under paragraph (1), the President
shall promptly notify congressional commit-
tees of relevant jurisdiction, including the
Committee on Energy and Commerce of the
House of Representatives and the Committee
on Energy and Natural Resources of the Sen-
ate, of the contents of, and justification for,
such directive or determination.

(3) Consultation

Before issuing an order for emergency meas-
ures under paragraph (1), the Secretary shall,
to the extent practicable in light of the nature
of the grid security emergency and the ur-
gency of the need for action, consult with ap-
propriate governmental authorities in Canada
and Mexico, entities described in paragraph
(4), the Electricity Sub-sector Coordinating
Council, the Commission, and other appro-
priate Federal agencies regarding implementa-
tion of such emergency measures.
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paragraph (1) shall expire no later than 15
days after its issuance.

(B) Extensions

The Secretary may reissue an order for
emergency measures issued under paragraph
(1) for subsequent periods, not to exceed 15
days for each such period, provided that the
President, for each such period, issues and
provides to the Secretary a written directive
or determination that the grid security
emergency identified under paragraph (1)
continues to exist or that the emergency
measure continues to be required.

(6) Cost recovery
(A) Critical electric infrastructure

If the Commission determines that owners,
operators, or users of critical electric infra-
structure have incurred substantial costs to
comply with an order for emergency meas-
ures issued under this subsection and that
such costs were prudently incurred and can-
not reasonably be recovered through regu-
lated rates or market prices for the electric
energy or services sold by such owners, oper-
ators, or users, the Commission shall, con-
sistent with the requirements of section 824d
of this title, after notice and an opportunity
for comment, establish a mechanism that
permits such owners, operators, or users to
recover such costs.

(B) Defense critical electric infrastructure

To the extent the owner or operator of de-
fense critical electric infrastructure is re-
quired to take emergency measures pursu-
ant to an order issued under this subsection,
the owners or operators of a critical defense
facility or facilities designated by the Sec-
retary pursuant to subsection (c) that rely
upon such infrastructure shall bear the full
incremental costs of the measures.

(7) Temporary access to classified information

The Secretary, and other appropriate Fed-
eral agencies, shall, to the extent practicable
and consistent with their obligations to pro-
tect classified information, provide temporary
access to classified information related to a
grid security emergency for which emergency
measures are issued under paragraph (1) to key
personnel of any entity subject to such emer-
gency measures to enable optimum commu-
nication between the entity and the Secretary
and other appropriate Federal agencies regard-
ing the grid security emergency.

(c) Designation of critical defense facilities

Not later than 180 days after December 4, 2015,
the Secretary, in consultation with other appro-
priate Federal agencies and appropriate owners,
users, or operators of infrastructure that may be
defense critical electric infrastructure, shall
identify and designate facilities located in the 48
contiguous States and the District of Columbia
that are—

(1) critical to the defense of the United

States; and

(2) vulnerable to a disruption of the supply
of electric energy provided to such facility by
an external provider.

(4) Application

An order for emergency measures under this
subsection may apply to—

(A) the Electric Reliability Organization;

(B) a regional entity; or

(C) any owner, user, or operator of critical
electric infrastructure or of defense critical
electric infrastructure within the United
States.

(5) Expiration and reissuance
(A) In general

Except as provided in subparagraph (B), an
order for emergency measures issued under
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The Secretary may, in consultation with appro-
priate Federal agencies and appropriate owners,
users, or operators of defense critical electric in-
frastructure, periodically revise the list of des-
ignated facilities as necessary.
(d) Protection and sharing of critical electric in-
frastructure information
(1) Protection of critical electric infrastructure
information

Critical electric infrastructure informa-
tion—
(A) shall be exempt from disclosure under
section 552(b)(3) of title 5; and
(B) shall not be made available by any
Federal, State, political subdivision or tribal
authority pursuant to any Federal, State,
political subdivision or tribal law requiring
public disclosure of information or records.
(2) Designation and sharing of critical electric
infrastructure information

Not later than one year after December 4,
2015, the Commission, after consultation with
the Secretary, shall promulgate such regula-
tions as necessary to—

(A) establish criteria and procedures to
designate information as critical electric in-
frastructure information;

(B) prohibit the unauthorized disclosure of
critical electric infrastructure information;

(C) ensure there are appropriate sanctions
in place for Commissioners, officers, employ-
ees, or agents of the Commission or the De-
partment of Energy who knowingly and will-
fully disclose critical electric infrastructure
information in a manner that is not author-
ized under this section; and

(D) taking into account standards of the
Electric Reliability Organization, facilitate
voluntary sharing of critical electric infra-
structure information with, between, and
by—

(i) Federal, State, political subdivision,
and tribal authorities;

(ii) the Electric Reliability Organization;

(iii) regional entities;

(iv) information sharing and analysis
centers established pursuant to Presi-
dential Decision Directive 63;

(v) owners, operators, and users of criti-
cal electric infrastructure in the United
States; and

(vi) other entities determined appro-
priate by the Commission.

(3) Authority to designate

Information may be designated by the Com-
mission or the Secretary as critical electric
infrastructure information pursuant to the
criteria and procedures established by the
Commission under paragraph (2)(A).

(4) Considerations

In exercising their respective authorities
under this subsection, the Commission and the
Secretary shall take into consideration the
role of State commissions in reviewing the
prudence and cost of investments, determining
the rates and terms of conditions for electric
services, and ensuring the safety and reliabil-
ity of the bulk-power system and distribution
facilities within their respective jurisdictions.

(5) Protocols

The Commission and the Secretary shall, in
consultation with Canadian and Mexican au-
thorities, develop protocols for the voluntary
sharing of critical electric infrastructure in-
formation with Canadian and Mexican au-
thorities and owners, operators, and users of
the bulk-power system outside the United
States.

(6) No required sharing of information

Nothing in this section shall require a per-
son or entity in possession of critical electric
infrastructure information to share such in-
formation with Federal, State, political sub-
division, or tribal authorities, or any other
person or entity.

(7) Submission of information to Congress

Nothing in this section shall permit or au-
thorize the withholding of information from
Congress, any committee or subcommittee
thereof, or the Comptroller General.

(8) Disclosure of nonprotected information

In implementing this section, the Commis-
sion and the Secretary shall segregate critical
electric infrastructure information or infor-
mation that reasonably could be expected to
lead to the disclosure of the critical electric
infrastructure information within documents
and electronic communications, wherever fea-
sible, to facilitate disclosure of information
that is not designated as critical electric in-
frastructure information.

(9) Duration of designation

Information may not be designated as criti-
cal electric infrastructure information for
longer than 5 years, unless specifically re-des-
ignated by the Commission or the Secretary,
as appropriate.

(10) Removal of designation

The Commission or the Secretary, as appro-
priate, shall remove the designation of critical
electric infrastructure information, in whole
or in part, from a document or electronic com-
munication if the Commission or the Sec-
retary, as appropriate, determines that the un-
authorized disclosure of such information
could no longer be used to impair the security
or reliability of the bulk-power system or dis-
tribution facilities.

(11) Judicial review of designations

Notwithstanding section 825I(b) of this title,
with respect to a petition filed by a person to
which an order under this section applies, any
determination by the Commission or the Sec-
retary concerning the designation of critical
electric infrastructure information under this
subsection shall be subject to review under
chapter 7 of title 5, except that such review
shall be brought in the district court of the
United States in the district in which the
complainant resides, or has his principal place
of business, or in the District of Columbia. In
such a case the court shall examine in camera
the contents of documents or electronic com-
munications that are the subject of the deter-
mination under review to determine whether
such documents or any part thereof were im-
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properly designated or not designated as criti-
cal electric infrastructure information.

(e) Security clearances

The Secretary shall facilitate and, to the ex-
tent practicable, expedite the acquisition of ade-
quate security clearances by key personnel of
any entity subject to the requirements of this
section, to enable optimum communication with
Federal agencies regarding threats to the secu-
rity of the critical electric infrastructure. The
Secretary, the Commission, and other appro-
priate Federal agencies shall, to the extent prac-
ticable and consistent with their obligations to
protect classified and critical electric infra-
structure information, share timely actionable
information regarding grid security with appro-
priate key personnel of owners, operators, and
users of the critical electric infrastructure.

(f) Clarifications of liability

(1) Compliance with or violation of this chap-
ter

Except as provided in paragraph (4), to the
extent any action or omission taken by an en-
tity that is necessary to comply with an order
for emergency measures issued under sub-
section (b)(1), including any action or omis-
sion taken to voluntarily comply with such
order, results in noncompliance with, or
causes such entity not to comply with any
rule, order, regulation, or provision of this
chapter, including any reliability standard ap-
proved by the Commission pursuant to section
8240 of this title, such action or omission shall
not be considered a violation of such rule,
order, regulation, or provision.

(2) Relation to section 824a(c) of this title

Except as provided in paragraph (4), an ac-
tion or omission taken by an owner, operator,
or user of critical electric infrastructure or of
defense critical electric infrastructure to com-
ply with an order for emergency measures is-
sued under subsection (b)(1) shall be treated as
an action or omission taken to comply with an
order issued under section 824a(c) of this title
for purposes of such section.

(3) Sharing or receipt of information

No cause of action shall lie or be maintained
in any Federal or State court for the sharing
or receipt of information under, and that is
conducted in accordance with, subsection (d).

(4) Rule of construction

Nothing in this subsection shall be con-
strued to require dismissal of a cause of action
against an entity that, in the course of com-
plying with an order for emergency measures
issued under subsection (b)(1) by taking an ac-
tion or omission for which they would be lia-
ble but for paragraph (1) or (2), takes such ac-
tion or omission in a grossly negligent man-
ner.

(June 10, 1920, ch. 285, pt. II, §215A, as added Pub.
L. 114-94, div. F, §61003(a), Dec. 4, 2015, 129 Stat.
1773.)
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§ 824p. Siting of interstate electric transmission
facilities
(a) Designation of national interest electric

transmission corridors

(1) Not later than 1 year after August 8, 2005,
and every 3 years thereafter, the Secretary of
Energy (referred to in this section as the ‘‘Sec-
retary’’), in consultation with affected States,
shall conduct a study of electric transmission
congestion.

(2) After considering alternatives and recom-
mendations from interested parties (including
an opportunity for comment from affected
States), the Secretary shall issue a report, based
on the study, which may designate any geo-
graphic area experiencing electric energy trans-
mission capacity constraints or congestion that
adversely affects consumers as a national inter-
est electric transmission corridor.

(3) The Secretary shall conduct the study and
issue the report in consultation with any appro-
priate regional entity referred to in section 8240
of this title.

(4) In determining whether to designate a na-
tional interest electric transmission corridor
under paragraph (2), the Secretary may consider
whether—

(A) the economic vitality and development
of the corridor, or the end markets served by
the corridor, may be constrained by lack of
adequate or reasonably priced electricity;

(B)(i) economic growth in the corridor, or
the end markets served by the corridor, may
be jeopardized by reliance on limited sources
of energy; and

(ii) a diversification of supply is warranted;

(C) the energy independence of the United
States would be served by the designation;

(D) the designation would be in the interest
of national energy policy; and

(E) the designation would enhance national
defense and homeland security.

(b) Construction permit

Except as provided in subsection (i), the Com-
mission may, after notice and an opportunity
for hearing, issue one or more permits for the
construction or modification of electric trans-
mission facilities in a national interest electric
transmission corridor designated by the Sec-
retary under subsection (a) if the Commission
finds that—

(1)(A) a State in which the transmission fa-
cilities are to be constructed or modified does
not have authority to—

(i) approve the siting of the facilities; or

(ii) consider the interstate benefits ex-
pected to be achieved by the proposed con-
struction or modification of transmission fa-
cilities in the State;

(B) the applicant for a permit is a transmit-
ting utility under this chapter but does not
qualify to apply for a permit or siting ap-
proval for the proposed project in a State be-
cause the applicant does not serve end-use cus-
tomers in the State; or

(C) a State commission or other entity that
has authority to approve the siting of the fa-
cilities has—

(i) withheld approval for more than 1 year
after the filing of an application seeking ap-
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proval pursuant to applicable law or 1 year
after the designation of the relevant na-
tional interest electric transmission cor-
ridor, whichever is later; or

(ii) conditioned its approval in such a man-
ner that the proposed construction or modi-
fication will not significantly reduce trans-
mission congestion in interstate commerce
or is not economically feasible;

(2) the facilities to be authorized by the per-
mit will be used for the transmission of elec-
tric energy in interstate commerce;

(3) the proposed construction or modifica-
tion is consistent with the public interest;

(4) the proposed construction or modifica-
tion will significantly reduce transmission
congestion in interstate commerce and pro-
tects or benefits consumers;

(5) the proposed construction or modifica-
tion is consistent with sound national energy
policy and will enhance energy independence;
and

(6) the proposed modification will maximize,
to the extent reasonable and economical, the
transmission capabilities of existing towers or
structures.

(c) Permit applications

(1) Permit applications under subsection (b)
shall be made in writing to the Commission.
(2) The Commission shall issue rules specify-
ing—
(A) the form of the application;
(B) the information to be contained in the
application; and
(C) the manner of service of notice of the
permit application on interested persons.
(d) Comments

In any proceeding before the Commission
under subsection (b), the Commission shall af-
ford each State in which a transmission facility
covered by the permit is or will be located, each
affected Federal agency and Indian tribe, pri-
vate property owners, and other interested per-
sons, a reasonable opportunity to present their
views and recommendations with respect to the
need for and impact of a facility covered by the
permit.

(e) Rights-of-way

(1) In the case of a permit under subsection (b)
for electric transmission facilities to be located
on property other than property owned by the
United States or a State, if the permit holder
cannot acquire by contract, or is unable to agree
with the owner of the property to the compensa-
tion to be paid for, the necessary right-of-way to
construct or modify the transmission facilities,
the permit holder may acquire the right-of-way
by the exercise of the right of eminent domain
in the district court of the United States for the
district in which the property concerned is lo-
cated, or in the appropriate court of the State in
which the property is located.

(2) Any right-of-way acquired under paragraph
(1) shall be used exclusively for the construction
or modification of electric transmission facili-
ties within a reasonable period of time after the
acquisition.

(3) The practice and procedure in any action or
proceeding under this subsection in the district
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court of the United States shall conform as
nearly as practicable to the practice and proce-
dure in a similar action or proceeding in the
courts of the State in which the property is lo-
cated.

(4) Nothing in this subsection shall be con-
strued to authorize the use of eminent domain
to acquire a right-of-way for any purpose other
than the construction, modification, operation,
or maintenance of electric transmission facili-
ties and related facilities. The right-of-way can-
not be used for any other purpose, and the right-
of-way shall terminate upon the termination of
the use for which the right-of-way was acquired.
(f) Compensation

(1) Any right-of-way acquired pursuant to sub-
section (e) shall be considered a taking of pri-
vate property for which just compensation is
due.

(2) Just compensation shall be an amount
equal to the fair market value (including appli-
cable severance damages) of the property taken
on the date of the exercise of eminent domain
authority.

(g) State law

Nothing in this section precludes any person
from constructing or modifying any trans-
mission facility in accordance with State law.
(h) Coordination of Federal authorizations for

transmission facilities

(1) In this subsection:

(A) The term ‘‘Federal authorization” means
any authorization required under Federal law
in order to site a transmission facility.

(B) The term ‘‘Federal authorization” in-
cludes such permits, special use authoriza-
tions, certifications, opinions, or other ap-
provals as may be required under Federal law
in order to site a transmission facility.

(2) The Department of Energy shall act as the
lead agency for purposes of coordinating all ap-
plicable Federal authorizations and related envi-
ronmental reviews of the facility.

(3) To the maximum extent practicable under
applicable Federal law, the Secretary shall coor-
dinate the Federal authorization and review
process under this subsection with any Indian
tribes, multistate entities, and State agencies
that are responsible for conducting any separate
permitting and environmental reviews of the fa-
cility, to ensure timely and efficient review and
permit decisions.

(4)(A) As head of the lead agency, the Sec-
retary, in consultation with agencies respon-
sible for Federal authorizations and, as appro-
priate, with Indian tribes, multistate entities,
and State agencies that are willing to coordi-
nate their own separate permitting and environ-
mental reviews with the Federal authorization
and environmental reviews, shall establish
prompt and binding intermediate milestones and
ultimate deadlines for the review of, and Federal
authorization decisions relating to, the proposed
facility.

(B) The Secretary shall ensure that, once an
application has been submitted with such data
as the Secretary considers necessary, all permit
decisions and related environmental reviews
under all applicable Federal laws shall be com-
pleted—
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(i) within 1 year; or

(ii) if a requirement of another provision of
Federal law does not permit compliance with
clause (i), as soon thereafter as is practicable.

(C) The Secretary shall provide an expeditious
pre-application mechanism for prospective ap-
plicants to confer with the agencies involved to
have each such agency determine and commu-
nicate to the prospective applicant not later
than 60 days after the prospective applicant sub-
mits a request for such information concern-
ing—

(i) the likelihood of approval for a potential
facility; and

(ii) key issues of concern to the agencies and
public.

(5)(A) As lead agency head, the Secretary, in
consultation with the affected agencies, shall
prepare a single environmental review docu-
ment, which shall be used as the basis for all de-
cisions on the proposed project under Federal
law.

(B) The Secretary and the heads of other agen-
cies shall streamline the review and permitting
of transmission within corridors designated
under section 503 of the Federal Land Policy and
Management Actl (43 U.S.C. 1763) by fully tak-
ing into account prior analyses and decisions re-
lating to the corridors.

(C) The document shall include consideration
by the relevant agencies of any applicable cri-
teria or other matters as required under applica-
ble law.

(6)(A) If any agency has denied a Federal au-
thorization required for a transmission facility,
or has failed to act by the deadline established
by the Secretary pursuant to this section for de-
ciding whether to issue the authorization, the
applicant or any State in which the facility
would be located may file an appeal with the
President, who shall, in consultation with the
affected agency, review the denial or failure to
take action on the pending application.

(B) Based on the overall record and in con-
sultation with the affected agency, the Presi-
dent may—

(i) issue the necessary authorization with
any appropriate conditions; or
(ii) deny the application.

(C) The President shall issue a decision not
later than 90 days after the date of the filing of
the appeal.

(D) In making a decision under this paragraph,
the President shall comply with applicable re-
quirements of Federal law, including any re-
quirements of—

(i) the National Forest Management Act of

1976 (16 U.S.C. 472a et seq.);

(ii) the Endangered Species Act of 1973 (16

U.S.C. 1531 et seq.);

(iii) the Federal Water Pollution Control Act

(33 U.S.C. 1251 et seq.);

(iv) the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.); and

(v) the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.).

(T)(A) Not later than 18 months after August 8,
2005, the Secretary shall issue any regulations
necessary to implement this subsection.

180 in original. Probably should be followed by *‘of 1976"".

TITLE 16—CONSERVATION

Page 1302

(B)(i) Not later than 1 year after August 8,
2005, the Secretary and the heads of all Federal
agencies with authority to issue Federal author-
izations shall enter into a memorandum of un-
derstanding to ensure the timely and coordi-
nated review and permitting of electricity trans-
mission facilities.

(ii) Interested Indian tribes, multistate enti-
ties, and State agencies may enter the memo-
randum of understanding.

(C) The head of each Federal agency with au-
thority to issue a Federal authorization shall
designate a senior official responsible for, and
dedicate sufficient other staff and resources to
ensure, full implementation of the regulations
and memorandum required under this para-
graph.

(8)(A) Each Federal land use authorization for
an electricity transmission facility shall be is-
sued—

(i) for a duration, as determined by the Sec-
retary, commensurate with the anticipated
use of the facility; and

(ii) with appropriate authority to manage
the right-of-way for reliability and environ-
mental protection.

(B) On the expiration of the authorization (in-
cluding an authorization issued before August 8,
2005), the authorization shall be reviewed for re-
newal taking fully into account reliance on such
electricity infrastructure, recognizing the im-
portance of the authorization for public health,
safety, and economic welfare and as a legitimate
use of Federal land.

(9) In exercising the responsibilities under this
section, the Secretary shall consult regularly
with—

(A) the Federal Energy Regulatory Commis-
sion;

(B) electric reliability organizations (includ-
ing related regional entities) approved by the
Commission; and

(C) Transmission Organizations approved by
the Commission.

(i) Interstate compacts

(1) The consent of Congress is given for three
or more contiguous States to enter into an
interstate compact, subject to approval by Con-
gress, establishing regional transmission siting
agencies to—

(A) facilitate siting of future electric energy
transmission facilities within those States;
and

(B) carry out the electric energy trans-
mission siting responsibilities of those States.

(2) The Secretary may provide technical as-
sistance to regional transmission siting agencies
established under this subsection.

(3) The regional transmission siting agencies
shall have the authority to review, certify, and
permit siting of transmission facilities, includ-
ing facilities in national interest electric trans-
mission corridors (other than facilities on prop-
erty owned by the United States).

(4) The Commission shall have no authority to
issue a permit for the construction or modifica-
tion of an electric transmission facility within a
State that is a party to a compact, unless the
members of the compact are in disagreement
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and the Secretary makes, after notice and an
opportunity for a hearing, the finding described
in subsection (b)(1)(C).

(j) Relationship to other laws

(1) Except as specifically provided, nothing in
this section affects any requirement of an envi-
ronmental law of the United States, including
the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.).

(2) Subsection (h)(6) shall not apply to any
unit of the National Park System, the National
Wildlife Refuge System, the National Wild and
Scenic Rivers System, the National Trails Sys-
tem, the National Wilderness Preservation Sys-
tem, or a National Monument.

(k) ERCOT

This section shall not apply within the area
referred to in section 824k(k)(2)(A) of this title.

(June 10, 1920, ch. 285, pt. II, §216, as added Pub.
L. 109-58, title XII, §1221(a), Aug. 8, 2005, 119
Stat. 946.)

REFERENCES IN TEXT

The National Forest Management Act of 1976, re-
ferred to in subsec. (h)(6)(D)(i), is Pub. L. 94-588, Oct. 22,
1976, 90 Stat. 2949, as amended, which enacted sections
472a, 521b, 1600, and 1611 to 1614 of this title, amended
sections 500, 515, 516, 518, 576b, and 1601 to 1610 of this
title, repealed sections 476, 513, and 514 of this title, and
enacted provisions set out as notes under sections 476,
513, 528, 594-2, and 1600 of this title. For complete classi-
fication of this Act to the Code, see Short Title of 1976
Amendment note set out under section 1600 of this title
and Tables.

The Endangered Species Act of 1973, referred to in
subsec. (h)(6)(D)(ii), is Pub. L. 93-205, Dec. 28, 1973, 87
Stat. 884, as amended, which is classified principally to
chapter 35 (§15631 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 1531 of this title and Tables.

The Federal Water Pollution Control Act, referred to
in subsec. (h)(6)(D)(iii), is act June 30, 1948, ch. 758, as
amended generally by Pub. L. 92-500, §2, Oct. 18, 1972, 86
Stat. 816, which is classified generally to chapter 26
(§1251 et seq.) of Title 33, Navigation and Navigable Wa-
ters. For complete classification of this Act to the
Code, see Short Title note set out under section 1251 of
Title 33 and Tables.

The National Environmental Policy Act of 1969, re-
ferred to in subsecs. (h)(6)(D)(iv) and (j), is Pub. L.
91-190, Jan. 1, 1970, 83 Stat. 852, as amended, which is
classified generally to chapter 55 (§4321 et seq.) of Title
42, The Public Health and Welfare. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 4321 of Title 42 and Tables.

The Federal Land Policy and Management Act of
1976, referred to in subsec. (h)(6)(D)(v), is Pub. L. 94-579,
Oct. 21, 1976, 90 Stat. 2743, as amended, which is classi-
fied principally to chapter 35 (§1701 et seq.) of Title 43,
Public Lands. For complete classification of this Act to
the Code, see Short Title note set out under section
1701 of Title 43 and Tables.

§ 824q. Native load service obligation
(a) Definitions

In this section:

(1) The term ‘‘distribution utility’’ means an
electric utility that has a service obligation to
end-users or to a State utility or electric coop-
erative that, directly or indirectly, through
one or more additional State utilities or elec-
tric cooperatives, provides electric service to
end-users.

TITLE 16—CONSERVATION

§824q

(2) The term ‘‘load-serving entity’” means a
distribution utility or an electric utility that
has a service obligation.

(3) The term ‘‘service obligation’ means a
requirement applicable to, or the exercise of
authority granted to, an electric utility under
Federal, State, or local law or under long-term
contracts to provide electric service to end-
users or to a distribution utility.

(4) The term ‘‘State utility” means a State
or any political subdivision of a State, or any
agency, authority, or instrumentality of any
one or more of the foregoing, or a corporation
that is wholly owned, directly or indirectly, by
any one or more of the foregoing, competent
to carry on the business of developing, trans-
mitting, utilizing, or distributing power.

(b) Meeting service obligations

(1) Paragraph (2) applies to any load-serving
entity that, as of August 8, 20056—

(A) owns generation facilities, markets the
output of Federal generation facilities, or
holds rights under one or more wholesale con-
tracts to purchase electric energy, for the pur-
pose of meeting a service obligation; and

(B) by reason of ownership of transmission
facilities, or one or more contracts or service
agreements for firm transmission service,
holds firm transmission rights for delivery of
the output of the generation facilities or the
purchased energy to meet the service obliga-
tion.

(2) Any load-serving entity described in para-
graph (1) is entitled to use the firm transmission
rights, or, equivalent tradable or financial
transmission rights, in order to deliver the out-
put or purchased energy, or the output of other
generating facilities or purchased energy to the
extent deliverable using the rights, to the ex-
tent required to meet the service obligation of
the load-serving entity.

(3)(A) To the extent that all or a portion of the
service obligation covered by the firm trans-
mission rights or equivalent tradable or finan-
cial transmission rights is transferred to an-
other load-serving entity, the successor load-
serving entity shall be entitled to use the firm
transmission rights or equivalent tradable or fi-
nancial transmission rights associated with the
transferred service obligation.

(B) Subsequent transfers to another load-serv-
ing entity, or back to the original load-serving
entity, shall be entitled to the same rights.

(4) The Commission shall exercise the author-
ity of the Commission under this chapter in a
manner that facilitates the planning and expan-
sion of transmission facilities to meet the rea-
sonable needs of load-serving entities to satisfy
the service obligations of the load-serving enti-
ties, and enables load-serving entities to secure
firm transmission rights (or equivalent tradable
or financial rights) on a long-term basis for
long-term power supply arrangements made, or
planned, to meet such needs.

(c) Allocation of transmission rights

Nothing in subsections (b)(1), (b)(2), and (b)(3)

of this section shall affect any existing or future

methodology employed by a Transmission Orga-
nization for allocating or auctioning trans-



§ 824r

mission rights if such Transmission Organiza-
tion was authorized by the Commission to allo-
cate or auction financial transmission rights on
its system as of January 1, 2005, and the Com-
mission determines that any future allocation
or auction is just, reasonable and not unduly
discriminatory or preferential, provided, how-
ever, that if such a Transmission Organization
never allocated financial transmission rights on
its system that pertained to a period before Jan-
uary 1, 2005, with respect to any application by
such Transmission Organization that would
change its methodology the Commission shall
exercise its authority in a manner consistent
with thel chapter and that takes into account
the policies expressed in subsections (b)(1),
(b)(2), and (b)(3) as applied to firm transmission
rights held by a load-serving entity as of Janu-
ary 1, 2005, to the extent the associated genera-
tion ownership or power purchase arrangements
remain in effect.

(d) Certain transmission rights

The Commission may exercise authority under
this chapter to make transmission rights not
used to meet an obligation covered by sub-
section (b) available to other entities in a man-
ner determined by the Commission to be just,
reasonable, and not unduly discriminatory or
preferential.

(e) Obligation to build

Nothing in this chapter relieves a load-serving
entity from any obligation under State or local
law to build transmission or distribution facili-
ties adequate to meet the service obligations of
the load-serving entity.

(f) Contracts

Nothing in this section shall provide a basis
for abrogating any contract or service agree-
ment for firm transmission service or rights in
effect as of August 8, 2005. If an ISO in the West-
ern Interconnection had allocated financial
transmission rights prior to August 8, 2005, but
had not done so with respect to one or more
load-serving entities’ firm transmission rights
held under contracts to which the preceding sen-
tence applies (or held by reason of ownership or
future ownership of transmission facilities),
such load-serving entities may not be required,
without their consent, to convert such firm
transmission rights to tradable or financial
rights, except where the load-serving entity has
voluntarily joined the ISO as a participating
transmission owner (or its successor) in accord-
ance with the ISO tariff.

(g) Water pumping facilities

The Commission shall ensure that any entity
described in section 824(f) of this title that owns
transmission facilities used predominately to
support its own water pumping facilities shall
have, with respect to the facilities, protections
for transmission service comparable to those
provided to load-serving entities pursuant to
this section.

(h) ERCOT

This section shall not apply within the area
referred to in section 824k(k)(2)(A) of this title.

180 in original. Probably should be ‘‘this’.
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(i) Jurisdiction

This section does not authorize the Commis-
sion to take any action not otherwise within the
jurisdiction of the Commission.

(§) TVA area

(1) Subject to paragraphs (2) and (3), for pur-
poses of subsection (b)(1)(B), a load-serving en-
tity that is located within the service area of
the Tennessee Valley Authority and that has a
firm wholesale power supply contract with the
Tennessee Valley Authority shall be considered
to hold firm transmission rights for the trans-
mission of the power provided.

(2) Nothing in this subsection affects the re-
quirements of section 824k(j) of this title.

(3) The Commission shall not issue an order on
the basis of this subsection that is contrary to
the purposes of section 824k(j) of this title.

(k) Effect of exercising rights

An entity that to the extent required to meet
its service obligations exercises rights described
in subsection (b) shall not be considered by such
action as engaging in undue discrimination or
preference under this chapter.

(June 10, 1920, ch. 285, pt. II, §217, as added Pub.
L. 109-58, title XII, §1233(a), Aug. 8, 2005, 119
Stat. 957.)

FERC RULEMAKING ON LONG-TERM TRANSMISSION
RIGHTS IN ORGANIZED MARKETS

Pub. L. 109-58, title XII, §1233(b), Aug. 8, 2005, 119
Stat. 960, provided that: ‘“Within 1 year after the date
of enactment of this section [Aug. 8, 2005] and after no-
tice and an opportunity for comment, the [Federal En-
ergy Regulatory] Commission shall by rule or order,
implement section 217(b)(4) of the Federal Power Act
[16 U.S.C. 824q(b)(4)] in Transmission Organizations, as
defined by that Act [16 U.S.C. 791a et seq.] with orga-
nized electricity markets.”

§824r. Protection of transmission contracts in
the Pacific Northwest

(a) Definition of electric utility or person

In this section, the term ‘‘electric utility or
person’” means an electric utility or person
that—

(1) as of August 8, 2005, holds firm trans-
mission rights pursuant to contract or by rea-
son of ownership of transmission facilities;
and

(2) is located—

(A) in the Pacific Northwest, as that re-
gion is defined in section 839a of this title; or
(B) in that portion of a State included in
the geographic area proposed for a regional
transmission organization in Commission

Docket Number RTO01-35 on the date on

which that docket was opened.

(b) Protection of transmission contracts

Nothing in this chapter confers on the Com-
mission the authority to require an electric util-
ity or person to convert to tradable or financial
rights—

(1) firm transmission rights described in sub-
section (a); or

(2) firm transmission rights obtained by ex-
ercising contract or tariff rights associated
with the firm transmission rights described in

subsection (a).
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(June 10, 1920, ch. 285, pt. II, §218, as added Pub.
L. 109-58, title XII, §1235, Aug. 8, 2005, 119 Stat.
960.)

§ 824s. Transmission infrastructure investment

(a) Rulemaking requirement

Not later than 1 year after August 8, 2005, the
Commission shall establish, by rule, incentive-
based (including performance-based) rate treat-
ments for the transmission of electric energy in
interstate commerce by public utilities for the
purpose of benefitting consumers by ensuring re-
liability and reducing the cost of delivered
power by reducing transmission congestion.

(b) Contents

The rule shall—

(1) promote reliable and economically effi-
cient transmission and generation of elec-
tricity by promoting capital investment in the
enlargement, improvement, maintenance, and
operation of all facilities for the transmission
of electric energy in interstate commerce, re-
gardless of the ownership of the facilities;

(2) provide a return on equity that attracts
new investment in transmission facilities (in-
cluding related transmission technologies);

(3) encourage deployment of transmission
technologies and other measures to increase
the capacity and efficiency of existing trans-
mission facilities and improve the operation of
the facilities; and

(4) allow recovery of—

(A) all prudently incurred costs necessary
to comply with mandatory reliability stand-
ards issued pursuant to section 8240 of this
title; and

(B) all prudently incurred costs related to
transmission infrastructure development
pursuant to section 824p of this title.

(c) Incentives

In the rule issued under this section, the Com-
mission shall, to the extent within its jurisdic-
tion, provide for incentives to each transmitting
utility or electric utility that joins a Trans-
mission Organization. The Commission shall en-
sure that any costs recoverable pursuant to this
subsection may be recovered by such utility
through the transmission rates charged by such
utility or through the transmission rates
charged by the Transmission Organization that
provides transmission service to such utility.

(d) Just and reasonable rates

All rates approved under the rules adopted
pursuant to this section, including any revisions
to the rules, are subject to the requirements of
sections 824d and 824e of this title that all rates,
charges, terms, and conditions be just and rea-
sonable and not unduly discriminatory or pref-
erential.

(June 10, 1920, ch. 285, pt. II, §219, as added Pub.
L. 109-58, title XII, §1241, Aug. 8, 2005, 119 Stat.
961.)

§ 824t. Electricity market transparency rules

(a) In general

(1) The Commission is directed to facilitate
price transparency in markets for the sale and
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transmission of electric energy in interstate
commerce, having due regard for the public in-
terest, the integrity of those markets, fair com-
petition, and the protection of consumers.

(2) The Commission may prescribe such rules
as the Commission determines necessary and ap-
propriate to carry out the purposes of this sec-
tion. The rules shall provide for the dissemina-
tion, on a timely basis, of information about the
availability and prices of wholesale electric en-
ergy and transmission service to the Commis-
sion, State commissions, buyers and sellers of
wholesale electric energy, users of transmission
services, and the public.

(3) The Commission may—

(A) obtain the information described in para-
graph (2) from any market participant; and

(B) rely on entities other than the Commis-
sion to receive and make public the informa-
tion, subject to the disclosure rules in sub-

section (b).

(4) In carrying out this section, the Commis-
sion shall consider the degree of price trans-
parency provided by existing price publishers
and providers of trade processing services, and
shall rely on such publishers and services to the
maximum extent possible. The Commission may
establish an electronic information system if it
determines that existing price publications are
not adequately providing price discovery or
market transparency. Nothing in this section,
however, shall affect any electronic information
filing requirements in effect under this chapter
as of August 8, 2005.

(b) Exemption of information from disclosure

(1) Rules described in subsection (a)(2), if
adopted, shall exempt from disclosure informa-
tion the Commission determines would, if dis-
closed, be detrimental to the operation of an ef-
fective market or jeopardize system security.

(2) In determining the information to be made
available under this section and time to make
the information available, the Commission shall
seek to ensure that consumers and competitive
markets are protected from the adverse effects
of potential collusion or other anticompetitive
behaviors that can be facilitated by untimely
public disclosure of transaction-specific infor-
mation.

(c) Information sharing

(1) Within 180 days of August 8, 2005, the Com-
mission shall conclude a memorandum of under-
standing with the Commodity Futures Trading
Commission relating to information sharing,
which shall include, among other things, provi-
sions ensuring that information requests to
markets within the respective jurisdiction of
each agency are properly coordinated to mini-
mize duplicative information requests, and pro-
visions regarding the treatment of proprietary
trading information.

(2) Nothing in this section may be construed
to limit or affect the exclusive jurisdiction of
the Commodity Futures Trading Commission
under the Commodity Exchange Act (7 U.S.C. 1
et seq.).

(d) Exemption from reporting requirements

The Commission shall not require entities who
have a de minimis market presence to comply
with the reporting requirements of this section.
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(e) Penalties for violations occurring before no-
tice

(1) Except as provided in paragraph (2), no per-
son shall be subject to any civil penalty under
this section with respect to any violation occur-
ring more than 3 years before the date on which
the person is provided notice of the proposed
penalty under section 8250-1 of this title.

(2) Paragraph (1) shall not apply in any case in
which the Commission finds that a seller that
has entered into a contract for the sale of elec-
tric energy at wholesale or transmission service
subject to the jurisdiction of the Commission
has engaged in fraudulent market manipulation
activities materially affecting the contract in
violation of section 824v of this title.

(f) ERCOT utilities

This section shall not apply to a transaction
for the purchase or sale of wholesale electric en-
ergy or transmission services within the area
described in section 824Kk(k)(2)(A) of this title.

(June 10, 1920, ch. 285, pt. II, §220, as added Pub.
L. 109-58, title XII, §1281, Aug. 8, 2005, 119 Stat.
978.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in subsec.
(€)(2), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as
amended, which is classified generally to chapter 1 (§1
et seq.) of Title 7, Agriculture. For complete classifica-
tion of this Act to the Code, see section 1 of Title 7 and
Tables.

§ 824u. Prohibition on filing false information

No entity (including an entity described in
section 824(f) of this title) shall willfully and
knowingly report any information relating to
the price of electricity sold at wholesale or the
availability of transmission capacity, which in-
formation the person or any other entity knew
to be false at the time of the reporting, to a Fed-
eral agency with intent to fraudulently affect
the data being compiled by the Federal agency.

(June 10, 1920, ch. 285, pt. II, §221, as added Pub.
L. 109-58, title XII, §1282, Aug. 8, 2005, 119 Stat.
979.)

§ 824v. Prohibition of energy market manipula-
tion

(a) In general

It shall be unlawful for any entity (including
an entity described in section 824(f) of this title),
directly or indirectly, to use or employ, in con-
nection with the purchase or sale of electric en-
ergy or the purchase or sale of transmission
services subject to the jurisdiction of the Com-
mission, any manipulative or deceptive device
or contrivance (as those terms are used in sec-
tion 78j(b) of title 15), in contravention of such
rules and regulations as the Commission may
prescribe as necessary or appropriate in the pub-
lic interest or for the protection of electric rate-
payers.

(b) No private right of action

Nothing in this section shall be construed to
create a private right of action.

(June 10, 1920, ch. 285, pt. II, §222, as added Pub.

L. 109-58, title XII, §1283, Aug. 8, 2005, 119 Stat.
979.)
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§ 824w. Joint boards on economic dispatch

(a) In general

The Commission shall convene joint boards on
a regional basis pursuant to section 824h of this
title to study the issue of security constrained
economic dispatch for the various market re-
gions. The Commission shall designate the ap-
propriate regions to be covered by each such
joint board for purposes of this section.

(b) Membership

The Commission shall request each State to
nominate a representative for the appropriate
regional joint board, and shall designate a mem-
ber of the Commission to chair and participate
as a member of each such board.

(c) Powers

The sole authority of each joint board con-
vened under this section shall be to consider is-
sues relevant to what constitutes ‘‘security con-
strained economic dispatch” and how such a
mode of operating an electric energy system af-
fects or enhances the reliability and afford-
ability of service to customers in the region con-
cerned and to make recommendations to the
Commission regarding such issues.

(d) Report to the Congress

Within 1 year after August 8, 2005, the Com-
mission shall issue a report and submit such re-
port to the Congress regarding the recommenda-
tions of the joint boards under this section and
the Commission may consolidate the recom-
mendations of more than one such regional joint
board, including any consensus recommenda-
tions for statutory or regulatory reform.

(June 10, 1920, ch. 285, pt. II, §223, as added Pub.
L. 109-58, title XII, §1298, Aug. 8, 2005, 119 Stat.
986.)

SUBCHAPTER III—LICENSEES AND PUBLIC
UTILITIES; PROCEDURAL AND ADMINIS-
TRATIVE PROVISIONS

§ 825. Accounts and records

(a) Duty to keep

Every licensee and public utility shall make,
keep, and preserve for such periods, such ac-
counts, records of cost-accounting procedures,
correspondence, memoranda, papers, books, and
other records as the Commission may by rules
and regulations prescribe as necessary or appro-
priate for purposes of the administration of this
chapter, including accounts, records, and memo-
randa of the generation, transmission, distribu-
tion, delivery, or sale of electric energy, the fur-
nishing of services or facilities in connection
therewith, and receipts and expenditures with
respect to any of the foregoing: Provided, how-
ever, That nothing in this chapter shall relieve
any public utility from keeping any accounts,
memoranda, or records which such public utility
may be required to keep by or under authority
of the laws of any State. The Commission may
prescribe a system of accounts to be kept by li-
censees and public utilities and may classify
such licensees and public utilities and prescribe
a system of accounts for each class. The Com-
mission, after notice and opportunity for hear-
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ing, may determine by order the accounts in
which particular outlays and receipts shall be
entered, charged, or credited. The burden of
proof to justify every accounting entry ques-
tioned by the Commission shall be on the person
making, authorizing, or requiring such entry,
and the Commission may suspend a charge or
credit pending submission of satisfactory proof
in support thereof.
(b) Access to and examination by the Commis-
sion

The Commission shall at all times have access
to and the right to inspect and examine all ac-
counts, records, and memoranda of licensees and
public utilities, and it shall be the duty of such
licensees and public utilities to furnish to the
Commission, within such reasonable time as the
Commission may order, any information with
respect thereto which the Commission may by
order require, including copies of maps, con-
tracts, reports of engineers, and other data,
records, and papers, and to grant to all agents of
the Commission free access to its property and
its accounts, records, and memoranda when re-
quested so to do. No member, officer, or em-
ployee of the Commission shall divulge any fact
or information which may come to his knowl-
edge during the course of examination of books
or other accounts, as hereinbefore provided, ex-
cept insofar as he may be directed by the Com-
mission or by a court.
(¢) Controlling individual

The books, accounts, memoranda, and records
of any person who controls, directly or indi-
rectly, a licensee or public utility subject to the
jurisdiction of the Commission, and of any other
company controlled by such person, insofar as
they relate to transactions with or the business
of such licensee or public utility, shall be sub-
ject to examination on the order of the Commis-
sion.

(June 10, 1920, ch. 285, pt. III, §301, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 854.)

§825a. Rates of depreciation; notice to State au-
thorities before fixing

(a) The Commission may, after hearing, re-
quire licensees and public utilities to carry a
proper and adequate depreciation account in ac-
cordance with such rules, regulations, and forms
of account as the Commission may prescribe.
The Commission may, from time to time, ascer-
tain and determine, and by order fix, the proper
and adequate rates of depreciation of the several
classes of property of each licensee and public
utility. Each licensee and public utility shall
conform its depreciation accounts to the rates
so ascertained, determined, and fixed. The 1li-
censees and public utilities subject to the juris-
diction of the Commission shall not charge to
operating expenses any depreciation charges on
classes of property other than those prescribed
by the Commission, or charge with respect to
any class of property a percentage of deprecia-
tion other than that prescribed therefor by the
Commission. No such licensee or public utility
shall in any case include in any form under its
operating or other expenses any depreciation or
other charge or expenditure included elsewhere
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as a depreciation charge or otherwise under its
operating or other expenses. Nothing in this sec-
tion shall limit the power of a State commission
to determine in the exercise of its jurisdiction,
with respect to any public utility, the percent-
age rate of depreciation to be allowed, as to any
class of property of such public utility, or the
composite depreciation rate, for the purpose of
determining rates or charges.

(b) The Commission, before prescribing any
rules or requirements as to accounts, records, or
memoranda, or as to depreciation rates, shall
notify each State commission having jurisdic-
tion with respect to any public utility involved,
and shall give reasonable opportunity to each
such commission to present its views, and shall
receive and consider such views and recom-
mendations.

(June 10, 1920, ch. 285, pt. III, §302, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 855.)

§825b. Requirements applicable to agencies of
United States

All agencies of the United States engaged in
the generation and sale of electric energy for ul-
timate distribution to the public shall be sub-
ject, as to all facilities used for such generation
and sale, and as to the electric energy sold by
such agency, to the provisions of sections 825
and 82b6a of this title, so far as may be prac-
ticable, and shall comply with the provisions of
such sections and with the rules and regulations
of the Commission thereunder to the same ex-
tent as may be required in the case of a public
utility.

(June 10, 1920, ch. 285, pt. III, §303, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 855.)

§ 825¢c. Periodic and special reports; obstructing
filing reports or keeping accounts, etc.

(a) Every licensee and every public utility
shall file with the Commission such annual and
other periodic or special reports as the Commis-
sion may by rules and regulations or order pre-
scribe as necessary or appropriate to assist the
Commission in the proper administration of this
chapter. The Commission may prescribe the
manner and form in which such reports shall be
made, and require from such persons specific an-
swers to all questions upon which the Commis-
sion may need information. The Commission
may require that such reports shall include,
among other things, full information as to as-
sets and liabilities, capitalization, net invest-
ment, and reduction thereof, gross receipts, in-
terest due and paid, depreciation, and other re-
serves, cost of project and other facilities, cost
of maintenance and operation of the project and
other facilities, cost of renewals and replace-
ment of the project works and other facilities,
depreciation, generation, transmission, distribu-
tion, delivery, use, and sale of electric energy.
The Commission may require any such person to
make adequate provision for currently deter-
mining such costs and other facts. Such reports
shall be made under oath unless the Commission
otherwise specifies.

(b) It shall be unlawful for any person willfully
to hinder, delay, or obstruct the making, filing,
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or keeping of any information, document, re-
port, memorandum, record, or account required
to be made, filed, or kept under this chapter or
any rule, regulation, or order thereunder.

(June 10, 1920, ch. 285, pt. III, §304, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 855.)

§825d. Officials dealing in securities

(a) Benefits; making or declaring dividends out
of capital account

It shall be unlawful for any officer or director
of any public utility to receive for his own bene-
fit, directly or indirectly, any money or thing of
value in respect of the negotiation, hypo-
thecation, or sale by such public utility of any
security issued or to be issued by such public
utility, or to share in any of the proceeds there-
of, or to participate in the making or paying of
any dividends of such public utility from any
funds properly included in capital account.

(b) Interlocking directorates
(1) In general

After 6 months from August 26, 1935, it shall
be unlawful for any person to hold the position
of officer or director of more than one public
utility or to hold the position of officer or di-
rector of a public utility and the position of
officer or director of any bank, trust company,
banking association, or firm that is authorized
by law to underwrite or participate in the
marketing of securities of a public utility, or
officer or director of any company supplying
electrical equipment to such public utility,
unless the holding of such positions shall have
been authorized by order of the Commission,
upon due showing in form and manner pre-
scribed by the Commission, that neither pub-
lic nor private interests will be adversely af-
fected thereby. The Commission shall not
grant any such authorization in respect of
such positions held on August 26, 1935, unless
application for such authorization is filed with
the Commission within sixty days after that
date.

(2) Applicability
(A) In general

In the circumstances described in subpara-
graph (B), paragraph (1) shall not apply to a
person that holds or proposes to hold the po-
sitions of—

(i) officer or director of a public utility;
and

(ii) officer or director of a bank, trust
company, banking association, or firm au-
thorized by law to underwrite or partici-

pate in the marketing of securities of a

public utility.

(B) Circumstances

The circumstances described in this sub-
paragraph are that—

(i) a person described in subparagraph
(A) does not participate in any delibera-
tions or decisions of the public utility re-
garding the selection of a bank, trust com-
pany, banking association, or firm to un-
derwrite or participate in the marketing of
securities of the public utility, if the per-
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son serves as an officer or director of a
bank, trust company, banking association,
or firm that is under consideration in the
deliberation process;

(ii) the bank, trust company, banking as-
sociation, or firm of which the person is an
officer or director does not engage in the
underwriting of, or participate in the mar-
keting of, securities of the public utility of
which the person holds the position of offi-
cer or director;

(iii) the public utility for which the per-
son serves or proposes to serve as an offi-
cer or director selects underwriters by
competitive procedures; or

(iv) the issuance of securities of the pub-
lic utility for which the person serves or
proposes to serve as an officer or director
has been approved by all Federal and State
regulatory agencies having jurisdiction
over the issuance.

(c) Statement of prior positions; definitions

(1) On or before April 30 of each year, any per-
son, who, during the calendar year preceding the
filing date under this subsection, was an officer
or director of a public utility and who held, dur-
ing such calendar year, the position of officer,
director, partner, appointee, or representative of
any other entity listed in paragraph (2) shall file
with the Commission, in such form and manner
as the Commission shall by rule prescribe, a
written statement concerning such positions
held by such person. Such statement shall be
available to the public.

(2) The entities listed for purposes of para-
graph (1) are as follows—

(A) any investment bank, bank holding com-
pany, foreign bank or subsidiary thereof doing
business in the United States, insurance com-
pany, or any other organization primarily en-
gaged in the business of providing financial
services or credit, a mutual savings bank, or a
savings and loan association;

(B) any company, firm, or organization
which is authorized by law to underwrite or
participate in the marketing of securities of a
public utility;

(C) any company, firm, or organization
which produces or supplies electrical equip-
ment or coal, natural gas, oil, nuclear fuel, or
other fuel, for the use of any public utility;

(D) any company, firm, or organization
which during any one of the 3 calendar years
immediately preceding the filing date was one
of the 20 purchasers of electric energy which
purchased (for purposes other than for resale)
one of the 20 largest annual amounts of elec-
tric energy sold by such public utility (or by
any public utility which is part of the same
holding company system) during any one of
such three calendar years;

(E) any entity referred to in subsection (b);
and

(F) any company, firm, or organization
which is controlled by any company, firm, or
organization referred to in this paragraph.

On or before January 31 of each calendar year,
each public utility shall publish a list, pursuant
to rules prescribed by the Commission, of the
purchasers to which subparagraph (D) applies,
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for purposes of any filing under paragraph (1) of
such calendar year.
(3) For purposes of this subsection—

(A) The term ‘‘public utility” includes any
company which is a part of a holding company
system which includes a registered holding
company, unless no company in such system is
an electric utility.

(B) The terms ‘‘holding company’’, ‘‘reg-
istered holding company’’, and ‘‘holding com-
pany system’ have the same meaning as when
used in the Public Utility Holding Company
Act of 1935.1

(June 10, 1920, ch. 285, pt. ITI, §305, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 856; amend-
ed Pub. L. 95-617, title II, §211(a), Nov. 9, 1978, 92
Stat. 3147; Pub. L. 106-102, title VII, §737, Nov.
12, 1999, 113 Stat. 1479.)
REFERENCES IN TEXT

The Public Utility Holding Company Act of 1935, re-
ferred to in subsec. (¢)(3)(B), is title I of act Aug. 26,
1935, ch. 687, 49 Stat. 803, as amended, which was classi-
fied generally to chapter 2C (§79 et seq.) of Title 15,
Commerce and Trade, prior to repeal by Pub. L. 109-58,
title XII, §1263, Aug. 8, 2005, 119 Stat. 974. For complete
classification of this Act to the Code, see Tables.

AMENDMENTS

1999—Subsec. (b). Pub. L. 106-102 inserted subsec.
heading, designated existing provisions as par. (1), in-
serted heading, and substituted ‘‘After 6 for ‘‘After
six”’, and added par. (2).

1978—Subsec. (¢). Pub. L. 95-617 added subsec. (c).

EFFECTIVE DATE OF 1978 AMENDMENT

Pub. L. 95-617, title II, §211(b), Nov. 9, 1978, 92 Stat.
3147, provided that: ‘“No person shall be required to file
a statement under section 305(c)(1) of the Federal
Power Act [subsec. (c)(1) of this section] before April 30
of the second calendar year which begins after the date
of the enactment of this Act [Nov. 9, 1978] and no public
utility shall be required to publish a list under section
305(c)(2) of such Act [subsec. (¢)(2) of this section] be-
fore January 31 of such second calendar year.”

§ 825e. Complaints

Any person, electric utility, State, municipal-
ity, or State commission complaining of any-
thing done or omitted to be done by any li-
censee, transmitting utility, or public utility in
contravention of the provisions of this chapter
may apply to the Commission by petition which
shall briefly state the facts, whereupon a state-
ment of the complaint thus made shall be for-
warded by the Commission to such licensee,
transmitting utility, or public utility, who shall
be called upon to satisfy the complaint or to an-
swer the same in writing within a reasonable
time to be specified by the Commission. If such
licensee, transmitting utility, or public utility
shall not satisfy the complaint within the time
specified or there shall appear to be any reason-
able ground for investigating such complaint, it
shall be the duty of the Commission to inves-
tigate the matters complained of in such man-
ner and by such means as it shall find proper.
(June 10, 1920, ch. 285, pt. III, §306, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 856; amend-
ed Pub. L. 109-58, title XII, §1284(a), Aug. 8, 2005,
119 Stat. 980.)

1See References in Text note below.
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AMENDMENTS

2005—Pub. L. 109-58 inserted ‘‘electric utility,” after
‘“‘Any person,” and ¢, transmitting utility,” after ‘li-
censee’”’ wherever appearing.

§ 825f. Investigations by Commission
(a) Scope

The Commission may investigate any facts,
conditions, practices, or matters which it may
find necessary or proper in order to determine
whether any person, electric utility, transmit-
ting utility, or other entity has violated or is
about to violate any provision of this chapter or
any rule, regulation, or order thereunder, or to
aid in the enforcement of the provisions of this
chapter or in prescribing rules or regulations
thereunder, or in obtaining information to serve
as a basis for recommending further legislation
concerning the matters to which this chapter re-
lates, or in obtaining information about the sale
of electric energy at wholesale in interstate
commerce and the transmission of electric en-
ergy in interstate commerce. The Commission
may permit any person, electric utility, trans-
mitting utility, or other entity to file with it a
statement in writing under oath or otherwise, as
it shall determine, as to any or all facts and cir-
cumstances concerning a matter which may be
the subject of investigation. The Commission, in
its discretion, may publish or make available to
State commissions information concerning any
such subject.

(b) Attendance of witnesses and production of
documents

For the purpose of any investigation or any
other proceeding under this chapter, any mem-
ber of the Commission, or any officer designated
by it, is empowered to administer oaths and af-
firmations, subpena witnesses, compel their at-
tendance, take evidence, and require the produc-
tion of any books, papers, correspondence,
memoranda, contracts, agreements, or other
records which the Commission finds relevant or
material to the inquiry. Such attendance of wit-
nesses and the production of any such records
may be required from any place in the United
States at any designated place of hearing. Wit-
nesses summoned by the Commission to appear
before it shall be paid the same fees and mileage
that are paid witnesses in the courts of the
United States.

(c) Resort to courts of United States for failure
to obey subpena; punishment

In case of contumacy by, or refusal to obey a
subpena issued to, any person, the Commission
may invoke the aid of any court of the United
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, contracts, agree-
ments, and other records. Such court may issue
an order requiring such person to appear before
the Commission or member or officer designated
by the Commission, there to produce records, if
so ordered, or to give testimony touching the
matter under investigation or in question; and
any failure to obey such order of the court may
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be punished by such court as a contempt there-
of. All process in any such case may be served in
the judicial district whereof such person is an
inhabitant or wherever he may be found or may
be doing business. Any person who willfully
shall fail or refuse to attend and testify or to an-
swer any lawful inquiry or to produce books, pa-
pers, correspondence, memoranda, contracts,
agreements, or other records, if in his or its
power so to do, in obedience to the subpena of
the Commission, shall be guilty of a mis-
demeanor and, upon conviction, shall be subject
to a fine of not more than $1,000 or to imprison-
ment for a term of not more than one year, or
both.

(d) Testimony by deposition

The testimony of any witness may be taken,
at the instance of a party, in any proceeding or
investigation pending before the Commission, by
deposition, at any time after the proceeding is
at issue. The Commission may also order testi-
mony to be taken by deposition in any proceed-
ing or investigation pending before it, at any
stage of such proceeding or investigation. Such
depositions may be taken before any person au-
thorized to administer oaths not being of coun-
sel or attorney to either of the parties, nor in-
terested in the proceeding or investigation. Rea-
sonable notice must first be given in writing by
the party or his attorney proposing to take such
deposition to the opposite party or his attorney
of record, as either may be nearest, which notice
shall state the name of the witness and the time
and place of the taking of his deposition. Any
person may be compelled to appear and depose,
and to produce documentary evidence, in the
same manner as witnesses may be compelled to
appear and testify and produce documentary
evidence before the Commission, as hereinbefore
provided. Such testimony shall be reduced to
writing by the person taking the deposition, or
under his direction, and shall, after it has been
reduced to writing, be subscribed by the depo-
nent.

(e) Deposition of witness in a foreign country

If a witness whose testimony may be desired
to be taken by deposition be in a foreign coun-
try, the deposition may be taken before an offi-
cer or person designated by the Commission, or
agreed upon by the parties by stipulation in
writing to be filed with the Commission. All
depositions must be promptly filed with the
Commission.

(f) Deposition fees

Witnesses whose depositions are taken as au-
thorized in this chapter, and the person or offi-
cer taking the same, shall be entitled to the
same fees as are paid for like services in the
courts of the United States.

(June 10, 1920, ch. 285, pt. III, §307, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 856; amend-
ed Pub. L. 91452, title II, §221, Oct. 15, 1970, 84
Stat. 929; Pub. L. 109-58, title XII, §1284(b), Aug.
8, 2005, 119 Stat. 980.)

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-58 inserted ‘‘, electric
utility, transmitting utility, or other entity’’ after
“person’’ in two places and inserted ‘‘, or in obtaining
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information about the sale of electric energy at whole-
sale in interstate commerce and the transmission of
electric energy in interstate commerce’ before period
at end of first sentence.

1970—Subsec. (g). Pub. L. 91-452 struck out subsec. (g)
which related to the immunity from prosecution of any
individual compelled to testify or produce evidence,
documentary or otherwise, after claiming his privilege
against self-incrimination.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-452 effective on 60th day
following Oct. 15, 1970, and not to affect any immunity
to which any individual is entitled under this section
by reason of any testimony given before 60th day fol-
lowing Oct. 15, 1970, see section 260 of Pub. L. 91-452, set
out as an Effective Date; Savings Provision note under
section 6001 of Title 18, Crimes and Criminal Procedure.

§ 825g. Hearings; rules of procedure

(a) Hearings under this chapter may be held
before the Commission, any member or members
thereof or any representative of the Commission
designated by it, and appropriate records thereof
shall be kept. In any proceeding before it, the
Commission, in accordance with such rules and
regulations as it may prescribe, may admit as a
party any interested State, State commission,
municipality, or any representative of inter-
ested consumers or security holders, or any
competitor of a party to such proceeding, or any
other person whose participation in the proceed-
ing may be in the public interest.

(b) All hearings, investigations, and proceed-
ings under this chapter shall be governed by
rules of practice and procedure to be adopted by
the Commission, and in the conduct thereof the
technical rules of evidence need not be applied.
No informality in any hearing, investigation, or
proceeding or in the manner of taking testi-
mony shall invalidate any order, decision, rule,
or regulation issued under the authority of this
chapter.

(June 10, 1920, ch. 285, pt. III, §308, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 858.)

§825h. Administrative powers of Commission;
rules, regulations, and orders

The Commission shall have power to perform
any and all acts, and to prescribe, issue, make,
amend, and rescind such orders, rules, and regu-
lations as it may find necessary or appropriate
to carry out the provisions of this chapter.
Among other things, such rules and regulations
may define accounting, technical, and trade
terms used in this chapter; and may prescribe
the form or forms of all statements, declara-
tions, applications, and reports to be filed with
the Commission, the information which they
shall contain, and the time within which they
shall be filed. Unless a different date is specified
therein, rules and regulations of the Commis-
sion shall be effective thirty days after publica-
tion in the manner which the Commission shall
prescribe. Orders of the Commission shall be ef-
fective on the date and in the manner which the
Commission shall prescribe. For the purposes of
its rules and regulations, the Commission may
classify persons and matters within its jurisdic-
tion and prescribe different requirements for dif-
ferent classes of persons or matters. All rules
and regulations of the Commission shall be filed
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with its secretary and shall be kept open in con-
venient form for public inspection and examina-
tion during reasonable business hours.

(June 10, 1920, ch. 285, pt. III, §309, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 858.)

COMMISSION REVIEW

Pub. L. 99495, §4(c), Oct. 16, 1986, 100 Stat. 1248, pro-
vided that: ‘“In order to ensure that the provisions of
Part I of the Federal Power Act [16 U.S.C. 791a et seq.],
as amended by this Act, are fully, fairly, and efficiently
implemented, that other governmental agencies identi-
fied in such Part I are able to carry out their respon-
sibilities, and that the increased workload of the Fed-
eral Energy Regulatory Commission and other agencies
is facilitated, the Commission shall, consistent with
the provisions of section 309 of the Federal Power Act
[16 U.S.C. 8256h], review all provisions of that Act [16
U.S.C. 791a et seq.] requiring an action within a 30-day
period and, as the Commission deems appropriate,
amend its regulations to interpret such period as mean-
ing ‘working days’, rather than ‘calendar days’ unless
calendar days is specified in such Act for such action.”

§825i. Appointment of officers and employees;
compensation

The Commission is authorized to appoint and
fix the compensation of such officers, attorneys,
examiners, and experts as may be necessary for
carrying out its functions under this chapter;
and the Commission may, subject to civil-serv-
ice laws, appoint such other officers and employ-
ees as are necessary for carrying out such func-
tions and fix their salaries in accordance with
chapter 51 and subchapter III of chapter 53 of
title 5.

(June 10, 1920, ch. 285, pt. III, §310, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 859; amend-
ed Oct. 28, 1949, ch. 782, title XI, §1106(a), 63 Stat.
972.)

CODIFICATION

Provisions that authorized the Commission to ap-
point and fix the compensation of such officers, attor-
neys, examiners, and experts as may be necessary for
carrying out its functions under this chapter “without
regard to the provisions of other laws applicable to the
employment and compensation of officers and employ-
ees of the United States” have been omitted as obsolete
and superseded.

Such appointments are subject to the civil service
laws unless specifically excepted by those laws or by
laws enacted subsequent to Executive Order No. 8743,
Apr. 23, 1941, issued by the President pursuant to the
Act of Nov. 26, 1940, ch. 919, title I, §1, 54 Stat. 1211,
which covered most excepted positions into the classi-
fied (competitive) civil service. The Order is set out as
a note under section 3301 of Title 5, Government Orga-
nization and Employees.

As to the compensation of such personnel, sections
1202 and 1204 of the Classification Act of 1949, 63 Stat.
972, 973, repealed the Classification Act of 1923 and all
other laws or parts of laws inconsistent with the 1949
Act. The Classification Act of 1949 was repealed Pub. L.
89-554, Sept. 6, 1966, §8(a), 80 Stat. 632, and reenacted as
chapter 51 and subchapter III of chapter 53 of Title 5.
Section 5102 of Title 5 contains the applicability provi-
sions of the 1949 Act, and section 5103 of Title 5 author-
izes the Office of Personnel Management to determine
the applicability to specific positions and employees.

‘“‘Chapter 51 and subchapter III of chapter 53 of title
5 substituted in text for ‘‘the Classification Act of
1949, as amended’’ on authority of Pub. L. 89-554, §7(b),
Sept. 6, 1966, 80 Stat. 631, the first section of which en-
acted Title 5.
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AMENDMENTS

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act
of 1949” for ‘‘Classification Act of 1923”.

REPEALS

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-
tion, was repealed (subject to a savings clause) by Pub.
L. 89-554, Sept. 6, 1966, §8, 80 Stat. 632, 655.

§ 825j. Investigations relating to electric energy;
reports to Congress

In order to secure information necessary or
appropriate as a basis for recommending legisla-
tion, the Commission is authorized and directed
to conduct investigations regarding the genera-
tion, transmission, distribution, and sale of elec-
tric energy, however produced, throughout the
United States and its possessions, whether or
not otherwise subject to the jurisdiction of the
Commission, including the generation, trans-
mission, distribution, and sale of electric energy
by any agency, authority, or instrumentality of
the United States, or of any State or municipal-
ity or other political subdivision of a State. It
shall, so far as practicable, secure and keep cur-
rent information regarding the ownership, oper-
ation, management, and control of all facilities
for such generation, transmission, distribution,
and sale; the capacity and output thereof and
the relationship between the two; the cost of
generation, transmission, and distribution; the
rates, charges, and contracts in respect of the
sale of electric energy and its service to residen-
tial, rural, commercial, and industrial consum-
ers and other purchasers by private and public
agencies; and the relation of any or all such
facts to the development of navigation, indus-
try, commerce, and the national defense. The
Commission shall report to Congress the results
of investigations made under authority of this
section.

(June 10, 1920, ch. 285, pt. III, §311, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 859.)

§ 825k. Publication and sale of reports

The Commission may provide for the publica-
tion of its reports and decisions in such form
and manner as may be best adapted for public
information and use, and is authorized to sell at
reasonable prices copies of all maps, atlases, and
reports as it may from time to time publish.
Such reasonable prices may include the cost of
compilation, composition, and reproduction.
The Commission is also authorized to make such
charges as it deems reasonable for special statis-
tical services and other special or periodic serv-
ices. The amounts collected under this section
shall be deposited in the Treasury to the credit
of miscellaneous receipts. All printing for the
Federal Power Commission making use of en-
graving, lithography, and photolithography, to-
gether with the plates for the same, shall be
contracted for and performed under the direc-
tion of the Commission, under such limitations
and conditions as the Joint Committee on Print-
ing may from time to time prescribe, and all
other printing for the Commission shall be done
by the Director of the Government Publishing
Office under such limitations and conditions as
the Joint Committee on Printing may from time
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to time prescribe. The entire work may be done
at, or ordered through, the Government Publish-
ing Office whenever, in the judgment of the
Joint Committee on Printing, the same would
be to the interest of the Government: Provided,
That when the exigencies of the public service
so0 require, the Joint Committee on Printing
may authorize the Commission to make imme-
diate contracts for engraving, lithographing,
and photolithographing, without advertisement
for proposals: Provided further, That nothing
contained in this chapter or any other Act shall
prevent the Federal Power Commission from
placing orders with other departments or estab-
lishments for engraving, lithographing, and
photolithographing, in accordance with the pro-
visions of sections 1535 and 1536 of title 31, pro-
viding for interdepartmental work.

(June 10, 1920, ch. 285, pt. III, §312, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 859; amend-
ed Pub. L. 113-235, div. H, title I, §1301(b), (d),
Dec. 16, 2014, 128 Stat. 2537.)

CODIFICATION

““Sections 1535 and 1536 of title 31"’ substituted in text
for ‘‘sections 601 and 602 of the Act of June 30, 1932 (47
Stat. 417 [31 U.S.C. 686, 686b])’ on authority of Pub. L.
97-258, §4(b), Sept. 13, 1982, 96 Stat. 1067, the first sec-
tion of which enacted Title 31, Money and Finance.

CHANGE OF NAME

“Director of the Government Publishing Office’ sub-
stituted for ‘‘Public Printer’” in text on authority of
section 1301(d) of Pub. L. 113-235, set out as a note
under section 301 of Title 44, Public Printing and Docu-
ments.

“Government Publishing Office’ substituted for
“Government Printing Office” in text on authority of
section 1301(b) of Pub. L. 113-235, set out as a note pre-
ceding section 301 of Title 44, Public Printing and Docu-
ments.

§8251. Review of orders

(a) Application for rehearing; time periods; modi-
fication of order

Any person, electric utility, State, municipal-
ity, or State commission aggrieved by an order
issued by the Commission in a proceeding under
this chapter to which such person, electric util-
ity, State, municipality, or State commission is
a party may apply for a rehearing within thirty
days after the issuance of such order. The appli-
cation for rehearing shall set forth specifically
the ground or grounds upon which such applica-
tion is based. Upon such application the Com-
mission shall have power to grant or deny re-
hearing or to abrogate or modify its order with-
out further hearing. Unless the Commission acts
upon the application for rehearing within thirty
days after it is filed, such application may be
deemed to have been denied. No proceeding to
review any order of the Commission shall be
brought by any entity unless such entity shall
have made application to the Commission for a
rehearing thereon. Until the record in a proceed-
ing shall have been filed in a court of appeals, as
provided in subsection (b), the Commission may
at any time, upon reasonable notice and in such
manner as it shall deem proper, modify or set
aside, in whole or in part, any finding or order
made or issued by it under the provisions of this
chapter.
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(b) Judicial review

Any party to a proceeding under this chapter
aggrieved by an order issued by the Commission
in such proceeding may obtain a review of such
order in the United States court of appeals for
any circuit wherein the licensee or public utility
to which the order relates is located or has its
principal place of business, or in the United
States Court of Appeals for the District of Co-
lumbia, by filing in such court, within sixty
days after the order of the Commission upon the
application for rehearing, a written petition
praying that the order of the Commission be
modified or set aside in whole or in part. A copy
of such petition shall forthwith be transmitted
by the clerk of the court to any member of the
Commission and thereupon the Commission
shall file with the court the record upon which
the order complained of was entered, as provided
in section 2112 of title 28. Upon the filing of such
petition such court shall have jurisdiction,
which upon the filing of the record with it shall
be exclusive, to affirm, modify, or set aside such
order in whole or in part. No objection to the
order of the Commission shall be considered by
the court unless such objection shall have been
urged before the Commission in the application
for rehearing unless there is reasonable ground
for failure so to do. The finding of the Commis-
sion as to the facts, if supported by substantial
evidence, shall be conclusive. If any party shall
apply to the court for leave to adduce additional
evidence, and shall show to the satisfaction of
the court that such additional evidence is mate-
rial and that there were reasonable grounds for
failure to adduce such evidence in the proceed-
ings before the Commission, the court may
order such additional evidence to be taken be-
fore the Commission and to be adduced upon the
hearing in such manner and upon such terms
and conditions as to the court may seem proper.
The Commission may modify its findings as to
the facts by reason of the additional evidence so
taken, and it shall file with the court such
modified or new findings which, if supported by
substantial evidence, shall be conclusive, and its
recommendation, if any, for the modification or
setting aside of the original order. The judgment
and decree of the court, affirming, modifying, or
setting aside, in whole or in part, any such order
of the Commission, shall be final, subject to re-
view by the Supreme Court of the United States
upon certiorari or certification as provided in
section 1254 of title 28.

(c) Stay of Commission’s order

The filing of an application for rehearing
under subsection (a) shall not, unless specifi-
cally ordered by the Commission, operate as a
stay of the Commission’s order. The commence-
ment of proceedings under subsection (b) of this
section shall not, unless specifically ordered by
the court, operate as a stay of the Commission’s
order.

(June 10, 1920, ch. 285, pt. III, §313, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 860; amend-
ed June 25, 1948, ch. 646, §32(a), 62 Stat. 991; May
24, 1949, ch. 139, §127, 63 Stat. 107; Pub. L. 85-791,
§16, Aug. 28, 1958, 72 Stat. 947; Pub. L. 109-58,
title XII, §1284(c), Aug. 8, 2005, 119 Stat. 980.)
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CODIFICATION

In subsec. (b), ‘‘section 1254 of title 28’ substituted
for ‘‘sections 239 and 240 of the Judicial Code, as amend-
ed (U.S.C., title 28, secs. 346 and 347)” on authority of
act June 25, 1948, ch. 646, 62 Stat. 869, the first section
of which enacted Title 28, Judiciary and Judicial Proce-
dure.

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-58 inserted ‘‘electric
utility,” after ‘‘Any person,” and ‘‘to which such per-
son,” and substituted ‘‘brought by any entity unless
such entity” for ‘“brought by any person unless such
person’’.

1958—Subsec. (a). Pub. L. 85-791, §16(a), inserted sen-
tence to provide that Commission may modify or set
aside findings or orders until record has been filed in
court of appeals.

Subsec. (b). Pub. L. 85-791, §16(b), in second sentence,
substituted ‘‘transmitted by the clerk of the court to”’
for ‘‘served upon’’, substituted ‘‘file with the court” for
“certify and file with the court a transcript of”’, and in-
serted ‘‘as provided in section 2112 of title 28", and in
third sentence, substituted ‘‘jurisdiction, which upon
the filing of the record with it shall be exclusive’ for
“‘exclusive jurisdiction’.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act
May 24, 1949, substituted ‘‘court of appeals’ for ‘‘circuit
court of appeals’.

§ 825m. Enforcement provisions
(a) Enjoining and restraining violations

Whenever it shall appear to the Commission
that any person is engaged or about to engage in
any acts or practices which constitute or will
constitute a violation of the provisions of this
chapter, or of any rule, regulation, or order
thereunder, it may in its discretion bring an ac-
tion in the proper District Court of the United
States or the United States courts of any Terri-
tory or other place subject to the jurisdiction of
the United States, to enjoin such acts or prac-
tices and to enforce compliance with this chap-
ter or any rule, regulation, or order thereunder,
and upon a proper showing a permanent or tem-
porary injunction or decree or restraining order
shall be granted without bond. The Commission
may transmit such evidence as may be available
concerning such acts or practices to the Attor-
ney General, who, in his discretion, may insti-
tute the necessary criminal proceedings under
this chapter.

(b) Writs of mandamus

Upon application of the Commission the dis-
trict courts of the United States and the United
States courts of any Territory or other place
subject to the jurisdiction of the United States
shall have jurisdiction to issue writs of manda-
mus commanding any person to comply with the
provisions of this chapter or any rule, regula-
tion, or order of the Commission thereunder.

(c) Employment of attorneys

The Commission may employ such attorneys
as it finds necessary for proper legal aid and
service of the Commission or its members in the
conduct of their work, or for proper representa-
tion of the public interests in investigations
made by it or cases or proceedings pending be-
fore it, whether at the Commission’s own in-
stance or upon complaint, or to appear for or
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represent the Commission in any case in court;
and the expenses of such employment shall be
paid out of the appropriation for the Commis-
sion.

(d) Prohibitions on violators

In any proceedings under subsection (a), the
court may prohibit, conditionally or uncondi-
tionally, and permanently or for such period of
time as the court determines, any individual
who is engaged or has engaged in practices con-
stituting a violation of section 824u of this title
(and related rules and regulations) from—

(1) acting as an officer or director of an elec-
tric utility; or
(2) engaging in the business of purchasing or
selling—
(A) electric energy; or
(B) transmission services subject to the ju-
risdiction of the Commission.

(June 10, 1920, ch. 285, pt. III, §314, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 861; amend-
ed June 25, 1936, ch. 804, 49 Stat. 1921; June 25,
1948, ch. 646, §32(b), 62 Stat. 991; May 24, 1949, ch.
139, §127, 63 Stat. 107; Pub. L. 109-58, title XII,
§1288, Aug. 8, 2005, 119 Stat. 982.)
CODIFICATION

As originally enacted subsecs. (a) and (b) contained
references to the Supreme Court of the District of Co-
lumbia. Act June 25, 1936, substituted ‘‘the district
court of the United States for the District of Colum-
bia’’ for ‘‘the Supreme Court of the District of Colum-
bia’’, and act June 25, 1948, as amended by act May 24,
1949, substituted ‘‘United States District Court for the
District of Columbia” for ‘‘district court of the United
States for the District of Columbia’. However, the
words ‘““United States District Court for the District of
Columbia’ have been deleted entirely as superfluous in
view of section 132(a) of Title 28, Judiciary and Judicial
Procedure, which states that ‘“There shall be in each
judicial district a district court which shall be a court
of record known as the United States District Court for
the district’”’, and section 88 of Title 28 which states
that ‘“‘the District of Columbia constitutes one judicial
district”.

AMENDMENTS
2005—Subsec. (d). Pub. L. 109-58 added subsec. (d).

§825n. Forfeiture for violations; recovery; appli-
cability

(a) Forfeiture

Any licensee or public utility which willfully
fails, within the time prescribed by the Commis-
sion, to comply with any order of the Commis-
sion, to file any report required under this chap-
ter or any rule or regulation of the Commission
thereunder, to submit any information or docu-
ment required by the Commission in the course
of an investigation conducted under this chap-
ter, or to appear by an officer or agent at any
hearing or investigation in response to a sub-
pena issued under this chapter, shall forfeit to
the United States an amount not exceeding
$1,000 to be fixed by the Commission after notice
and opportunity for hearing. The imposition or
payment of any such forfeiture shall not bar or
affect any penalty prescribed in this chapter but
such forfeiture shall be in addition to any such
penalty.

(b) Recovery

The forfeitures provided for in this chapter
shall be payable into the Treasury of the United
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States and shall be recoverable in a civil suit in
the name of the United States, brought in the
district where the person is an inhabitant or has
his principal place of business, or if a licensee or
public utility, in any district in which such li-
censee or public utility transacts business. It
shall be the duty of the various United States
attorneys, under the direction of the Attorney
General of the United States, to prosecute for
the recovery of forfeitures under this chapter.
The costs and expenses of such prosecution shall
be paid from the appropriations for the expenses
of the courts of the United States.

(c) Applicability

This section shall not apply in the case of any
provision of section 824j, 824k, 824l, or 824m of
this title or any rule or order issued under any
such provision.

(June 10, 1920, ch. 285, pt. III, §315, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 861; amend-
ed June 25, 1948, ch. 646, §1, 62 Stat. 909; Pub. L.
102486, title VII, §725(a), Oct. 24, 1992, 106 Stat.
2920; Pub. L. 109-58, title XII, §1295(d), Aug. 8,
2005, 119 Stat. 985.)

AMENDMENTS

2005—Subsec. (c¢). Pub. L. 109-58 substituted ‘‘This sec-
tion’ for ““This subsection’.
1992—Subsec. (¢). Pub. L. 102-486 added subsec. (c).

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, substituted
“United States attorney’ for ‘‘district attorney’. See
section 541 of Title 28, Judiciary and Judicial Proce-
dure.

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting
of facilities, see section 731 of Pub. L. 102-486, set out
as a note under section 796 of this title.

§8250. Penalties for violations; applicability of
section

(a) Statutory violations

Any person who willfully and knowingly does
or causes or suffers to be done any act, matter,
or thing in this chapter prohibited or declared
to be unlawful, or who willfully and knowingly
omits or fails to do any act, matter, or thing in
this chapter required to be done, or willfully and
knowingly causes or suffers such omission or
failure, shall, upon conviction thereof, be pun-
ished by a fine of not more than $1,000,000 or by
imprisonment for not more than 5 years, or
both.

(b) Rules violations

Any person who willfully and knowingly vio-
lates any rule, regulation, restriction, condi-
tion, or order made or imposed by the Commis-
sion under authority of this chapter, or any rule
or regulation imposed by the Secretary of the
Army under authority of subchapter I of this
chapter shall, in addition to any other penalties
provided by law, be punished upon conviction
thereof by a fine of not exceeding $25,000 for
each and every day during which such offense
occurs.
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(June 10, 1920, ch. 285, pt. III, §316, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 862; amend-
ed July 26, 1947, ch. 343, title II, §205(a), 61 Stat.
501; Pub. L. 102-486, title VII, §725(a), Oct. 24,
1992, 106 Stat. 2920; Pub. L. 109-58, title XII,
§1284(d), Aug. 8, 2005, 119 Stat. 980.)

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-58, §1284(d)(1), sub-
stituted ‘“$1,000,000”’ for <“$5,000°” and ‘‘5 years’ for ‘‘two
years’.

Subsec. (b). Pub. L. 109-58, §1284(d)(2), substituted
‘$25,000” for ‘“$500°".

Subsec. (¢). Pub. L. 109-58, §1284(d)(3), struck out sub-
sec. (¢) which read as follows: ‘‘This subsection shall
not apply in the case of any provision of section 824j,
824k, 8241, or 824m of this title or any rule or order is-
sued under any such provision.”

1992—Subsec. (¢). Pub. L. 102-486 added subsec. (c).

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘““Title 10, Armed Forces’ which in sections 3010
to 3013 continued military Department of the Army
under administrative supervision of Secretary of the
Army.

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting

of facilities, see section 731 of Pub. L. 102-486, set out
as a note under section 796 of this title.

§ 8250-1. Enforcement of certain provisions
(a) Violations

It shall be unlawful for any person to violate
any provision of subchapter II or any rule or
order issued under any such provision.

(b) Civil penalties

Any person who violates any provision of sub-
chapter II or any provision of any rule or order
thereunder shall be subject to a civil penalty of
not more than $1,000,000 for each day that such
violation continues. Such penalty shall be as-
sessed by the Commission, after notice and op-
portunity for public hearing, in accordance with
the same provisions as are applicable under sec-
tion 823b(d) of this title in the case of civil pen-
alties assessed under section 823b of this title. In
determining the amount of a proposed penalty,
the Commission shall take into consideration
the seriousness of the violation and the efforts
of such person to remedy the violation in a
timely manner.

(June 10, 1920, ch. 285, pt. III, §316A, as added
Pub. L. 102-486, title VII, §725(b), Oct. 24, 1992,
106 Stat. 2920; amended Pub. L. 109-58, title XII,
§1284(e), Aug. 8, 2005, 119 Stat. 980.)

AMENDMENTS

2005—Pub. L. 109-58 substituted ‘‘subchapter II for
‘‘section 824j, 824k, 824l, or 824m of this title”’ in sub-
secs. (a) and (b) and ‘“$1,000,000”’ for ‘‘$10,000”’ in subsec.
(D).

STATE AUTHORITIES; CONSTRUCTION

Nothing in this section to be construed as affecting
or intending to affect, or in any way to interfere with,
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authority of any State or local government relating to
environmental protection or siting of facilities, see sec-
tion 731 of Pub. L. 102-486, set out as a note under sec-
tion 796 of this title.

§ 825p. Jurisdiction of offenses; enforcement of li-
abilities and duties

The District Courts of the United States, and
the United States courts of any Territory or
other place subject to the jurisdiction of the
United States shall have exclusive jurisdiction
of violations of this chapter or the rules, regula-
tions, and orders thereunder, and of all suits in
equity and actions at law brought to enforce any
liability or duty created by, or to enjoin any
violation of this chapter or any rule, regulation,
or order thereunder. Any criminal proceeding
shall be brought in the district wherein any act
or transaction constituting the violation oc-
curred. Any suit or action to enforce any liabil-
ity or duty created by, or to enjoin any viola-
tion of, this chapter or any rule, regulation, or
order thereunder may be brought in any such
district or in the district wherein the defendant
is an inhabitant, and process in such cases may
be served wherever the defendant may be found.
Judgments and decrees so rendered shall be sub-
ject to review as provided in sections 1254, 1291,
and 1292 of title 28. No costs shall be assessed
against the Commission in any judicial proceed-
ing by or against the Commission under this
chapter.

(June 10, 1920, ch. 285, pt. ITI, §317, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 862; amend-
ed June 25, 1936, ch. 804, 49 Stat. 1921; June 25,
1948, ch. 646, §32(b), 62 Stat. 991; May 24, 1949, ch.
139, §127, 63 Stat. 107.)

CODIFICATION

As originally enacted, this section contained ref-
erence to the Supreme Court of the District of Colum-
bia. Act June 25, 1936, substituted ‘‘the district court of
the United States for the District of Columbia’ for
‘““the Supreme Court of the District of Columbia’’, and
act June 25, 1948, as amended by act May 24, 1949, sub-
stituted ‘““United States District Court for the District
of Columbia’ for ‘‘district court of the United States
for the District of Columbia”. However, the words
‘“United States District Court for the District of Co-
lumbia’ have been deleted entirely as superfluous in
view of section 132(a) of Title 28, Judiciary and Judicial
Procedure, which states that “There shall be in each
judicial district a district court which shall be a court
of record known as the United States District Court for
the district’”, and section 88 of Title 28 which states
that ‘‘the District of Columbia constitutes one judicial
district”.

‘““‘Sections 1254, 1291, and 1292 of title 28", referred to
in text, were substituted for ‘‘sections 128 and 240 of the
Judicial Code, as amended (U.S.C. title 28, secs. 225 and
347)”’ on authority of act June 25, 1948, ch. 646, 62 Stat.
869, the first section of which enacted Title 28, Judici-
ary and Judicial Procedure.

§825q. Repealed. Pub. L. 109-58,
§1277(a), Aug. 8, 2005, 119 Stat. 978

Section, act June 10, 1920, ch. 285, pt. III, §318, as
added Aug. 26, 1935, ch. 687, title II, §213, 49 Stat. 863, re-
lated to conflict of jurisdiction.

title XII,

EFFECTIVE DATE OF REPEAL

Repeal effective 6 months after Aug. 8, 2005, with pro-
visions relating to effect of compliance with certain
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regulations approved and made effective prior to such
date, see section 1274 of Pub. L. 109-58, set out as an Ef-
fective Date note under section 16451 of Title 42, The
Public Health and Welfare.

§ 825q-1. Office of Public Participation

(a)(1) There shall be an office in the Commis-
sion to be known as the Office of Public Partici-
pation (hereinafter in this section referred to as
the ““Office’’).

(2)(A) The Office shall be administered by a Di-
rector. The Director shall be appointed by the
Chairman with the approval of the Commission.
The Director may be removed during his term of
office by the Chairman, with the approval of the
Commission, only for inefficiency, neglect of
duty, or malfeasance in office.

(B) The term of office of the Director shall be
4 years. The Director shall be responsible for the
discharge of the functions and duties of the Of-
fice. He shall be appointed and compensated at
a rate not in excess of the maximum rate pre-
scribed for GS-18 of the General Schedule under
section 5332 of title 5.

(3) The Director may appoint, and assign the
duties of, employees of such Office, and with the
concurrence of the Commission he may fix the
compensation of such employees and procure
temporary and intermittent services to the
same extent as is authorized under section 3109
of title 5.

(b)(1) The Director shall coordinate assistance
to the public with respect to authorities exer-
cised by the Commission. The Director shall
also coordinate assistance available to persons
intervening or participating or proposing to in-
tervene or participate in proceedings before the
Commission.

(2) The Commission may, under rules promul-
gated by it, provide compensation for reasonable
attorney’s fees, expert witness fees, and other
costs of intervening or participating in any pro-
ceeding before the Commission to any person
whose intervention or participation substan-
tially contributed to the approval, in whole or
in part, of a position advocated by such person.
Such compensation may be paid only if the
Commission has determined that—

(A) the proceeding is significant, and

(B) such person’s intervention or participa-
tion in such proceeding without receipt of
compensation constitutes a significant finan-
cial hardship to him.

(3) Nothing in this subsection affects or re-
stricts any rights of any intervenor or partici-
pant under any other applicable law or rule of
law.

(4) There are authorized to be appropriated to
the Secretary of Energy to be used by the Office
for purposes of compensation of persons under
the provisions of this subsection not to exceed
$500,000 for the fiscal year 1978, not to exceed
$2,000,000 for the fiscal year 1979, not to exceed
$2,200,000 for the fiscal year 1980, and not to ex-
ceed $2,400,000 for the fiscal year 1981.

(June 10, 1920, ch. 285, pt. III, §319, as added Pub.
L. 95617, title II, §212, Nov. 9, 1978, 92 Stat. 3148.)
REFERENCES IN OTHER LAWS TO GS-16, 17, OR 18 PAY
RATES

References in laws to the rates of pay for GS-16, 17,
or 18, or to maximum rates of pay under the General
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Schedule, to be considered references to rates payable
under specified sections of Title 5, Government Organi-
zation and Employees, see section 529 [title I, §101(c)(1)]
of Pub. L. 101-509, set out in a note under section 5376
of Title 5.

§ 825r. Separability

If any provision of this chapter, or the applica-
tion of such provision to any person or circum-
stance, shall be held invalid, the remainder of
the chapter, and the application of such provi-
sion to persons or circumstances other than
those as to which it is held invalid, shall not be
affected thereby.

(June 10, 1920, ch. 285, pt. III, §320, formerly §319,
as added Aug. 26, 1935, ch. 687, title II, §213, 49
Stat. 863, and renumbered §320, Pub. L. 95-617,
title II, §212, Nov. 9, 1978, 92 Stat. 3148.)

§825s. Sale of electric power from reservoir
projects; rate schedules; preference in sale;
construction of transmission lines; disposi-
tion of moneys

Electric power and energy generated at res-
ervoir projects under the control of the Depart-
ment of the Army and in the opinion of the Sec-
retary of the Army not required in the operation
of such projects shall be delivered to the Sec-
retary of Energy who shall transmit and dispose
of such power and energy in such manner as to
encourage the most widespread use thereof at
the lowest possible rates to consumers consist-
ent with sound business principles, the rate
schedules to become effective upon confirmation
and approval by the Secretary of Energy. Rate
schedules shall be drawn having regard to the
recovery (upon the basis of the application of
such rate schedules to the capacity of the elec-
tric facilities of the projects) of the cost of pro-
ducing and transmitting such electric energy,
including the amortization of the capital invest-
ment allocated to power over a reasonable pe-
riod of years. Preference in the sale of such
power and energy shall be given to public bodies
and cooperatives. The Secretary of Energy is au-
thorized, from funds to be appropriated by the
Congress, to construct or acquire, by purchase
or other agreement, only such transmission
lines and related facilities as may be necessary
in order to make the power and energy gen-
erated at said projects available in wholesale
quantities for sale on fair and reasonable terms
and conditions to facilities owned by the Fed-
eral Government, public bodies, cooperatives,
and privately owned companies. All moneys re-
ceived from such sales shall be deposited in the
Treasury of the United States as miscellaneous
receipts.

(Dec. 22, 1944, ch. 665, §5, 58 Stat. 890; July 26,
1947, ch. 343, title II, §205(a), 61 Stat. 501; Pub. L.
95-91, title III, §§301(b), 302(a)(1), Aug. 4, 1977, 91
Stat. 578.)

CODIFICATION

Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.

CHANGE OF NAME

Department of War designated Department of the
Army and title of Secretary of War changed to Sec-
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retary of the Army by section 205(a) of act July 26, 1947,
ch. 343, title II, 61 Stat. 501. Section 205(a) of act July
26, 1947, was repealed by section 53 of act Aug. 10, 1956,
ch. 1041, 70A Stat. 641. Section 1 of act Aug. 10, 1956, en-
acted ‘“Title 10, Armed Forces’ which in sections 3010
to 3013 continued military Department of the Army
under administrative supervision of Secretary of the
Army.

TRANSFER OF FUNCTIONS

‘““‘Secretary of Energy’’ substituted in text for ‘‘Sec-
retary of the Interior’ in two places and for ‘‘Federal
Power Commission’ pursuant to Pub. L. 95-91, §§301(b),
302(a)(1), which are classified to sections 7151(b) and
7152(a)(1) of Title 42, The Public Health and Welfare.

Functions of Secretary of the Interior under this sec-
tion transferred to Secretary of Energy by section
7152(a)(1) of Title 42.

Federal Power Commission terminated and its func-
tions, personnel, property, funds, etc., transferred to
Secretary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by
sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title
42,

Executive and administrative functions of Federal
Power Commission, with certain reservations, trans-
ferred to Chairman of such Commission, with authority
vested in him to authorize their performance by any of-
ficer, employee, or administrative unit under his juris-
diction, by Reorg. Plan No. 9 of 1950, §§1, 2, eff. May 24,
1950, 15 F.R. 3175, 64 Stat. 1265, set out as a note under
section 792 of this title.

SECTION AS UNAFFECTED BY SUBMERGED LANDS ACT

Provisions of this section as not amended, modified
or repealed by the Submerged Lands Act [43 U.S.C. 1301
et seq.], see section 1303 of Title 43, Public Lands.

§825s-1. Southwestern area sale and trans-
mission of electric power; disposition of re-
ceipts; creation of continuing fund; use of
fund

All receipts from the transmission and sale of
electric power and energy under the provisions
of section 825s of this title, generated or pur-
chased in the southwestern power area, shall be
covered into the Treasury of the United States
as miscellaneous receipts, except that the Treas-
ury shall set up and maintain from such receipts
a continuing fund of $300,000, including the sum
of $100,000 in the continuing fund established
under the Administrator of the Southwestern
Power Administration in the First Supple-
mental National Defense Appropriation Act, 1944
(57 Stat. 621), which shall be transferred to the
fund established; and said fund of $300,000 shall
be placed to the credit of the Secretary and
shall be subject to check by him to defray emer-
gency expenses necessary to insure continuity of
electric service and continuous operation of the
facilities, and to cover all costs in connection
with the purchase of electric power and energy
and rentals for the use of facilities for the trans-
mission and distribution of electric power and
energy to public bodies, cooperatives, and pri-
vately owned companies: Provided, That expendi-
tures from this fund to cover such costs in con-
nection with the purchase of electric power and
energy and rentals for the use of facilities are to
be made only in such amounts as may be ap-
proved annually in appropriation Acts.

(Oct. 12, 1949, ch. 680, title I, §101, 63 Stat. 767;
Aug. 31, 1951, ch. 375, title I, §101, 65 Stat. 249.)
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REFERENCES IN TEXT

The First Supplemental National Defense Appropria-
tion Act, 1944, referred to in text, was act Dec. 23, 1943,
ch. 380, title I, §101, 57 Stat. 621, which was not classi-
fied to the Code.

CODIFICATION

Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.

Section as originally enacted contained a provision
relating to maximum expenditures for the fiscal year
1952.

AMENDMENTS
1951—Act Aug. 31, 1951, inserted proviso.

USE oOF FUND TO PAY FOR PURCHASE POWER AND
WHEELING EXPENSES TO MEET CONTRACTUAL OBLIGA-
TIONS DURING PERIODS OF BELOW-AVERAGE HYDRO-
POWER GENERATION

Pub. L. 101-101, title III, Sept. 29, 1989, 103 Stat. 660,
provided: ‘“That the continuing fund established by the
Act of October 12, 1949, c. 680, title I, section 101, as
amended [16 U.S.C. 825s-1], shall also be available on an
ongoing basis for paying for purchase power and wheel-
ing expenses when the Administrator determines that
such expenditures are necessary to meet contractual
obligations for the sale and delivery of power during pe-
riods of below-average hydropower generation. Pay-
ments from the continuing fund shall be limited to the
amount required to replace the generation deficiency,
and only for the project where the deficiency occurred.
Replenishment of the fund shall occur within twelve
months of the month in which the funds were first ex-
pended.”

§825s-2. Southeastern area sale and trans-
mission of electric power; disposition of re-
ceipts; creation of continuing funds; use of
fund

All receipts from the transmission and sale of
electric power and energy under the provisions
of section 82bs of this title, generated or pur-
chased in the southeastern power area, shall be
covered into the Treasury of the United States
as miscellaneous receipts, except that the Treas-
ury shall set up and maintain from such receipts
a continuing fund of $50,000, and said fund shall
be placed to the credit of the Secretary, and
shall be subject to check by him to defray emer-
gency expenses necessary to insure continuity of
electric service and continuous operation of
Government facilities in said area.

(Aug. 31, 1951, ch. 375, title I, §101, 65 Stat. 249.)
CODIFICATION

Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.

§ 825s-3. Southwestern area sale at uniform sys-
temwide rates of electric power over trans-
mission lines constructed with appropriated
funds or used under contractual arrange-
ments

Power and energy marketed by the Southwest-
ern Power Administration pursuant to section
8256s of this title, shall be sold at uniform sys-
temwide rates, without discrimination between
customers to whom the Southwestern Power Ad-
ministration delivers such power and energy by
means of transmission lines or facilities con-
structed with appropriated funds, and customers
to whom the Southwestern Power Administra-
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tion delivers such power and energy by means of
transmission lines or facilities, the use of which
is acquired by lease, wheeling, or other contrac-
tual arrangements.

(Pub. L. 95456, §1, Oct. 13, 1978, 92 Stat. 1230.)
CODIFICATION

Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.

EFFECTIVE DATE

Pub. L. 95-456, §2, Oct. 13, 1978, 92 Stat. 1230, provided
that: “This Act [enacting this section] shall not be-
come effective until Contract No. 14-02-00001-1002, ef-
fective August 1, 1962, between the United States of
America and Associated Electric Cooperative, Inc.,
Springfield, Missouri, has been amended in a manner
mutually agreeable to the parties thereto.”

§825s-4. Southwestern Power Administration;
deposit and availability of advance payments

Notwithstanding section 3302 of title 31, begin-
ning in fiscal year 2005 and thereafter, such
funds as are received by the Southwestern
Power Administration from any State, munici-
pality, corporation, association, firm, district,
or individual as advance payment for work that
is associated with Southwestern’s transmission
facilities, consistent with that authorized in
section 825s of this title, shall be credited to this
account and be available until expended.

(Pub. L. 108-447, div. C, title III, Dec. 8, 2004, 118
Stat. 2956.)

CODIFICATION

Section was enacted as part of the Energy and Water
Development Appropriations Act, 2005, and also as part
of the Consolidated Appropriations Act, 2005, and not as
part of the Federal Power Act which generally com-
prises this chapter. Section is based on the proviso in
the paragraph under the headings “‘POWER MARKET-
ING ADMINISTRATIONS” and ‘‘OPERATION AND MAIN-
TENANCE, SOUTHWESTERN POWER ADMINISTRATION” in
title III of div. C of Pub. L. 108-447.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in the following prior appropriation act:
Pub. L. 108-137, title III, Dec. 1, 2003, 117 Stat. 1858.

§ 825s-5. Southeastern Power Administration; de-
posit and availability of advance payments

Notwithstanding the provisions of section 3302
of title 31, beginning in fiscal year 2008 and
thereafter, such funds as are received by the
Southeastern Power Administration from any
State, municipality, corporation, association,
firm, district, or individual as advance payment
for work that is associated with Southeastern’s
Operations and Maintenance, consistent with
that authorized in section 825s of this title, shall
be credited to this account and be available
until expended.

(Pub. L. 110-161, div. C, title III, Dec. 26, 2007, 121
Stat. 1965.)

CODIFICATION

Section was enacted as part of the Energy and Water
Development and Related Agencies Appropriations Act,
2008, and also as part of the Consolidated Appropria-
tions Act, 2008, and not as part of the Federal Power
Act which generally comprises this chapter.
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§ 825s-6. Southeastern Power Administration; de-
posit and availability of discretionary offset-
ting collections

Notwithstanding the provisions of section 3302
of title 31 and section 825s of this title, all funds
collected by the Southeastern Power Adminis-
tration that are applicable to the repayment of
the annual expenses of this account in this and
subsequent fiscal years shall be credited to this
account as discretionary offsetting collections
for the sole purpose of funding such expenses,
with such funds remaining available until ex-
pended: Provided further, That for purposes of
this appropriation, annual expenses means ex-
penditures that are generally recovered in the
same year that they are incurred (excluding pur-
chase power and wheeling expenses).

(Pub. L. 111-85, title III, Oct. 28, 2009, 123 Stat.
2869.)

REFERENCES IN TEXT

This fiscal year, referred to in text, is the fiscal year
ending Sept. 30, 2010.

CODIFICATION

Section was enacted as part of the Energy and Water
Development and Related Agencies Appropriations Act,
2010, and not as part of the Federal Power Act which
generally comprises this chapter.

§825s-7. Southwestern Power Administration;
deposit and availability of discretionary off-
setting collections

Notwithstanding section 3302 of title 31 and
section 825s of this title, all funds collected by
the Southwestern Power Administration that
are applicable to the repayment of the annual
expenses of this account in this and subsequent
fiscal years shall be credited to this account as
discretionary offsetting collections for the sole
purpose of funding such expenses, with such
funds remaining available until expended: Pro-
vided further, That for purposes of this appro-
priation, annual expenses means expenditures
that are generally recovered in the same year
that they are incurred (excluding purchase
power and wheeling expenses).

(Pub. L. 111-85, title III, Oct. 28, 2009, 123 Stat.
2869.)

REFERENCES IN TEXT

This fiscal year, referred to in text, is the fiscal year
ending Sept. 30, 2010.

CODIFICATION

Section was enacted as part of the Energy and Water
Development and Related Agencies Appropriations Act,
2010, and not as part of the Federal Power Act which
generally comprises this chapter.

§ 825t. Utilization of power revenues

No power revenues on any project shall be dis-
tributed as profits, before or after retirement of
the project debt, and nothing contained in any
previous appropriation Act shall be deemed to
have authorized such distribution: Provided,
That the application of such revenues to the
cost of operation, maintenance, and debt service
of the irrigation system of the project, or to
other purposes in aid of such irrigation system,
shall not be construed to be such a distribution.
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(July 1, 1946, ch. 529, §1, 60 Stat. 366.)

CODIFICATION

Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.

§ 825u. Interest rate on power bonds held by Ad-
ministrator of General Services

The Administrator of General Services or his
successor in interest is authorized to reduce the
rate of interest to 2% per centum on all power
bonds held by such Agency issued by States,
public authorities, counties, municipalities, and
other subdivisions of State governments for
power projects financed by the Public Works Ad-
ministration.

(July 31, 1946, ch. 710, §6, 60 Stat. 744; June 30,
1949, ch. 288, title I, §103(a), 63 Stat. 380.)

CODIFICATION

This section was not enacted as part of the Federal
Power Act which generally comprises this chapter.

TRANSFER OF FUNCTIONS

Functions of Federal Works Agency and of all agen-
cies thereof, together with functions of Federal Works
Administrator, transferred to Administrator of General
Services by section 103(a) of act June 30, 1949. Both Fed-
eral Works Agency and office of Federal Works Admin-
istrator abolished by section 103(b) of said act. See His-
torical and Revision Notes under section 303(b) of Title
40, Public Buildings, Property, and Works. Transfer of
functions of Federal Works Agency effective July 1,
1949, see section 605, formerly §505, of act June 30, 1949,
ch. 288, 63 Stat. 403; renumbered by act Sept. 5, 1950, ch.
849, §6(a), (b), 64 Stat. 583. Section 303(b) of Title 40 was
amended generally by Pub. L. 109-313, §2(a)(1), Oct. 6,
2006, 120 Stat. 1734, and, as so amended, no longer re-
lates to the Federal Works Agency and Commissioner
of Public Buildings. See 2006 Amendment note under
section 303 of Title 40.

Functions of Public Works Administration trans-
ferred to Federal Works Administrator by Ex. Ord. No.
9357, June 30, 1943, 8 F.R. 9041.

SUBCHAPTER IV—STATE AND MUNICIPAL
WATER CONSERVATION FACILITIES

§ 828. Facilitation of development and construc-
tion of water conservation facilities; exemp-
tion from certain Federal requirements

In order to facilitate the development and con-
struction by States and municipalities of water
conservation facilities, certain requirements in
this chapter are made inapplicable to States and
municipalities as provided in this subchapter.

(Aug. 15, 1953, ch. 503, §1, 67 Stat. 587.)

CODIFICATION
Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.

§ 828a. Definitions

The words used in this subchapter shall have
the same meanings ascribed to them in this
chapter.

(Aug. 15, 1953, ch. 503, §2, 67 Stat. 587.)

CODIFICATION

Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.
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§828b. Exemption from formula, books and
records, and project cost statement require-
ments; annual charges

Section 807 of this title pertaining to the tak-
ing over by the United States of any project
upon or after the expiration of a license, and
sections 825 and 825a of this title requiring cer-
tain records and accounting procedures and sec-
tion 797(b) of this title requiring the preparation
and filing of the statement of actual legitimate
original cost of a project, shall not be applicable
to any project owned by a State or municipal-
ity, and such rights and requirements shall not
exist under any license heretofore or hereafter
granted to any State or municipality. The Sec-
retary of Energy in determining the amount of
annual charges applicable to any such project
may determine the annual charges with ref-
erence to the actual cost of services incurred by
the Secretary with respect to the project.

(Aug. 15, 1953, ch. 503, §3, 67 Stat. 587; Pub. L.
86-124, July 31, 1959, 73 Stat. 271; Pub. L. 95-91,
title III, §301(b), Aug. 4, 1977, 91 Stat. 578.)

CODIFICATION

Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.

AMENDMENTS

1959—Pub. L. 86-124 struck out ‘‘except that the pro-
visions of sections 797(b) and 807 of this title shall con-
tinue to be applicable to any license issued for a hydro-
electric development in the International Rapids sec-
tion of the Saint Lawrence River’’ in first sentence.

TRANSFER OF FUNCTIONS

‘“‘Secretary of Energy’ and ‘‘Secretary’ substituted
in text for ‘‘Federal Power Commission’ and ‘“‘Commis-
sion’’, respectively, pursuant to Pub. L. 95-91, §301(b),
which is classified to section 7151(b) of Title 42, The
Public Health and Welfare.

Federal Power Commission terminated and its func-
tions, personnel, property, funds, etc., transferred to
Secretary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by
sections 7151(b), T171(a), 7172(a), 7291, and 7293 of Title
42.

§ 828c. Applicability of this subchapter

Except as herein provided, the provisions of
this subchapter shall not be construed as repeal-
ing or affecting any of the provisions of this
chapter.

(Aug. 15, 1953, ch. 503, §4, 67 Stat. 587.)
CODIFICATION

Section was not enacted as part of the Federal Power
Act which generally comprises this chapter.

CHAPTER 12A—TENNESSEE VALLEY

AUTHORITY

Sec.

831. Creation; short title.

831a. Membership, operation, and duties of the
Board of Directors.

831Db. Officers and employees; wages of laborers and
mechanics; application of employees’ com-
pensation provisions.

831b-1. Acceptance of services of volunteers.

83lc. Corporate powers generally; eminent domain;

construction of dams, transmission lines,
ete.

TITLE 16—CONSERVATION

Sec.
831c-1.

831c-2.
831c-3.

831d.

83le.

831f.

831g.
831h.

831h-1.

831h-2.
831h-3.
831i.

831j.

831k.

831k-1.

8311.

831m.

831m-1.

831n.
831n-1.
831n-2.
831n-3.
831n-4.
8310.
831p.
831q.

831r.

831s.

831t.
831u.

831v.

831w.

831x.
831y.

831y-1.

831z.

§828¢c

Bridges endangered or damaged by dams, etc.;
compensation of and contracts with owner
for protection, replacements, etc.

Civil actions for injury or loss of property or
personal injury or death.

Law enforcement.

Directors; maintenance and operation of
plant for production, sale, and distribution
of fertilizer and power.

Officers and employees; nonpolitical appoint-
ment; removal for violation.

Control of plants and property vested in Cor-
poration; transfer of other property to Cor-
poration.

Principal office of Corporation; books; direc-
tors’ oath.

Annual financial statement; purchases and
contracts; audit by Comptroller General.

Operation of dams primarily for promotion of
navigation and controlling floods; genera-
tion and sale of electricity.

Repealed.

Recreational access.

Sale of surplus power; preferences; experi-
mental work; acquisition of existing elec-
tric facilities.

Equitable distribution of surplus power
among States and municipalities; improve-
ment in production of fertilizer.

Transmission lines; construction or lease;
sale of power over other than Government
lines; rates when sold for resale at profit.

Extension of credit to States, municipalities
and nonprofit organizations to assist in op-
eration of existing facilities.

Financial assistance to States and local gov-
ernments in lieu of taxation; apportion-
ment; limitation on contracts for sale of
power to municipalities; report to Congress.

Allocation and charge of value and cost of
plants to particular objects; cost account-
ing; reports of costs of operation; sale of
surplus power at profit.

Tennessee Valley Authority least-cost plan-
ning program.

Bonds for future construction;
terms, and conditions.

Bonds to carry out provisions of section
831k-1; amount, terms, and conditions.

Bonds; limitation of issuance under sections
831n and 831n-1.

Use of funds; limitation of issuance.

Bonds for financing power program.

Completion of unfinished plants authorized.

Repealed.

Eminent domain; contracts for relocation of
railroads, highways, industrial plants, etc.
Patents; access to Patent and Trademark Of-
fice and right to copy patents; compensa-

tion to patentees.

Possession by Government in time of war;
damages to contract holders.

Offenses; fines and punishment.

Surveys; cooperation with States or other
agencies.

Legislation to carry out purposes of chapter;
recommendation by President.

Acquisition of real or personal property; pay-
ment by delivery of power; sale or lease of
vacant land for industrial purposes.

Condemnation proceedings; institution by
Corporation; venue.

Net proceeds over expense payable into Treas-
ury.

Approval of plans by Board as condition
precedent to construction and operation; re-
straining action without approval; other
laws unaffected.

Authorization of appropriations.

amount,
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