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2008 by reason of the amendments made by subsection
(a) [amending this section] shall be allocated in accord-
ance with section 45D(f)(2) of the Internal Revenue
Code of 1986 to qualified community development enti-
ties (as defined in section 45D(c) of such Code) which—
‘(1) submitted an allocation application with re-
spect to calendar year 2008, and
‘“(2)(A) did not receive an allocation for such cal-
endar year, or
‘“(B) received an allocation for such calendar year
in an amount less than the amount requested in the
allocation application.”

GUIDANCE ON ALLOCATION OF NATIONAL LIMITATION

Pub. L. 106-554, §1(a)(7) [title I, §121(f)], Dec. 21, 2000,
114 Stat. 2763, 2763A-610, provided that: ‘“‘Not later than
120 days after the date of the enactment of this Act
[Dec. 21, 2000], the Secretary of the Treasury or the
Secretary’s delegate shall issue guidance which speci-
fies—

‘(1) how entities shall apply for an allocation under
section 45D(f)(2) of the Internal Revenue Code of 1986,
as added by this section;

‘(2) the competitive procedure through which such
allocations are made; and

‘“(3) the actions that such Secretary or delegate
shall take to ensure that such allocations are prop-
erly made to appropriate entities.”

AUDIT AND REPORT

Pub. L. 106-554, §1(a)(7) [title I, §121(g)], Dec. 21, 2000,
114 Stat. 2763, 2763A-610, provided that: ‘“‘Not later than
January 31 of 2004, 2007, and 2010, the Comptroller Gen-
eral of the United States shall, pursuant to an audit of
the new markets tax credit program established under
section 45D of the Internal Revenue Code of 1986 (as
added by subsection (a)), report to Congress on such
program, including all qualified community develop-
ment entities that receive an allocation under the new
markets credit under such section.”

§45E. Small employer pension plan startup costs
(a) General rule

For purposes of section 38, in the case of an el-
igible employer, the small employer pension
plan startup cost credit determined under this
section for any taxable year is an amount equal
to 50 percent of the qualified startup costs paid
or incurred by the taxpayer during the taxable
year.

(b) Dollar limitation

The amount of the credit determined under
this section for any taxable year shall not ex-
ceed—

(1) $500 for the first credit year and each of
the 2 taxable years immediately following the
first credit year, and

(2) zero for any other taxable year.

(c) Eligible employer
For purposes of this section—
(1) In general

The term ‘‘eligible employer’ has the mean-
ing given such term by section 408(p)(2)(C)(i).

(2) Requirement for new qualified employer
plans

Such term shall not include an employer if,
during the 3-taxable year period immediately
preceding the 1st taxable year for which the
credit under this section is otherwise allow-
able for a qualified employer plan of the em-
ployer, the employer or any member of any
controlled group including the employer (or
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any predecessor of either) established or main-
tained a qualified employer plan with respect
to which contributions were made, or benefits
were accrued, for substantially the same em-
ployees as are in the qualified employer plan.

(d) Other definitions
For purposes of this section—
(1) Qualified startup costs
(A) In general

The term ‘‘qualified startup costs’ means
any ordinary and necessary expenses of an
eligible employer which are paid or incurred
in connection with—

(i) the establishment or administration
of an eligible employer plan, or

(ii) the retirement-related education of
employees with respect to such plan.

(B) Plan must have at least 1 participant

Such term shall not include any expense in
connection with a plan that does not have at
least 1 employee eligible to participate who
is not a highly compensated employee.

(2) Eligible employer plan

The term ‘‘eligible employer plan’’ means a
qualified employer plan within the meaning of
section 4972(d).

(3) First credit year

The term ‘‘first credit year’’ means—

(A) the taxable year which includes the
date that the eligible employer plan to
which such costs relate becomes effective, or

(B) at the election of the eligible em-
ployer, the taxable year preceding the tax-
able year referred to in subparagraph (A).

(e) Special rules
For purposes of this section—
(1) Aggregation rules

All persons treated as a single employer
under subsection (a) or (b) of section 52, or
subsection (m) or (o) of section 414, shall be
treated as one person. All eligible employer
plans shall be treated as 1 eligible employer
plan.

(2) Disallowance of deduction

No deduction shall be allowed for that por-
tion of the qualified startup costs paid or in-
curred for the taxable year which is equal to
the credit determined under subsection (a).

(3) Election not to claim credit
This section shall not apply to a taxpayer
for any taxable year if such taxpayer elects to
have this section not apply for such taxable
year.
(Added Pub. L. 107-16, title VI, §619(a), June 7,
2001, 115 Stat. 108; amended Pub. L. 107-147, title
IV, §411(n)(1), Mar. 9, 2002, 116 Stat. 48.)

AMENDMENTS

2002—Subsec. (e)(1). Pub. L. 107-147 substituted ‘‘sub-
section (m)’’ for ‘‘subsection (n)”’.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-147 effective as if included
in the provisions of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107-16, to which
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such amendment relates, see section 411(x) of Pub. L.
107-147, set out as a note under section 25B of this title.

EFFECTIVE DATE

Section applicable to costs paid or incurred in tax-
able years beginning after Dec. 31, 2001, with respect to
qualified employer plans first effective after such date,
see section 619(d) of Pub. L. 107-16, as amended, set out
as an Effective Date of 2001 Amendment note under sec-
tion 38 of this title.

§ 45F. Employer-provided child care credit

(a) In general

For purposes of section 38, the employer-pro-
vided child care credit determined under this
section for the taxable year is an amount equal
to the sum of—

(1) 25 percent of the qualified child care ex-
penditures, and

(2) 10 percent of the qualified child care re-
source and referral expenditures,

of the taxpayer for such taxable year.
(b) Dollar limitation

The credit allowable under subsection (a) for
any taxable year shall not exceed $150,000.

(c) Definitions
For purposes of this section—
(1) Qualified child care expenditure
(A) In general

The term ‘‘qualified child care expendi-

ture” means any amount paid or incurred—

(i) to acquire, construct, rehabilitate, or
expand property—

(I) which is to be used as part of a
qualified child care facility of the tax-
payer,

(IT) with respect to which a deduction
for depreciation (or amortization in lieu
of depreciation) is allowable, and

(ITI) which does not constitute part of
the principal residence (within the
meaning of section 121) of the taxpayer
or any employee of the taxpayer,

(ii) for the operating costs of a qualified
child care facility of the taxpayer, includ-
ing costs related to the training of em-
ployees, to scholarship programs, and to
the providing of increased compensation to
employees with higher levels of child care
training, or

(iii) under a contract with a qualified
child care facility to provide child care
services to employees of the taxpayer.

(B) Fair market value

The term ‘‘qualified child care expendi-
tures’ shall not include expenses in excess
of the fair market value of such care.

(2) Qualified child care facility
(A) In general

The term ‘‘qualified child care facility”
means a facility—
(i) the principal use of which is to pro-
vide child care assistance, and
(ii) which meets the requirements of all
applicable laws and regulations of the
State or local government in which it is
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located, including the licensing of the fa-
cility as a child care facility.

Clause (i) shall not apply to a facility which
is the principal residence (within the mean-
ing of section 121) of the operator of the fa-
cility.
(B) Special rules with respect to a taxpayer
A facility shall not be treated as a quali-
fied child care facility with respect to a tax-
payer unless—

(i) enrollment in the facility is open to
employees of the taxpayer during the tax-
able year,

(ii) if the facility is the principal trade
or business of the taxpayer, at least 30 per-
cent of the enrollees of such facility are
dependents of employees of the taxpayer,
and

(iii) the use of such facility (or the eligi-
bility to use such facility) does not dis-
criminate in favor of employees of the tax-
payer who are highly compensated em-
ployees (within the meaning of section
414(q)).

(3) Qualified child care resource and referral

(G

expenditure
(A) In general

The term ‘‘qualified child care resource
and referral expenditure’” means any
amount paid or incurred under a contract to
provide child care resource and referral serv-
ices to an employee of the taxpayer.

(B) Nondiscrimination

The services shall not be treated as quali-
fied unless the provision of such services (or
the eligibility to use such services) does not
discriminate in favor of employees of the
taxpayer who are highly compensated em-
ployees (within the meaning of section
414(q)).

Recapture of acquisition and construction
credit

(1) In general

If, as of the close of any taxable year, there

is a recapture event with respect to any quali-
fied child care facility of the taxpayer, then
the tax of the taxpayer under this chapter for
such taxable year shall be increased by an
amount equal to the product of—

(A) the applicable recapture percentage,
and

(B) the aggregate decrease in the credits
allowed under section 38 for all prior taxable
years which would have resulted if the quali-
fied child care expenditures of the taxpayer
described in subsection (¢)(1)(A) with respect
to such facility had been zero.

(2) Applicable recapture percentage

(A) In general

For purposes of this subsection, the appli-
cable recapture percentage shall be deter-
mined from the following table:

The appli-

cable re-

capture

percentage

If the recapture event occurs in: is:
Years 1-3 .o 100
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