§2513

Codification note set out under section 2502 of this
title.

AMENDMENTS

1980—Subsec. (c)(1) to (3). Pub. L. 96-185 added pars.
(1) to (3).

TRANSFER OF FUNCTIONS

‘“Secretary of Energy’ substituted for ‘“Adminis-
trator’ in subsecs. (a), (b), (d), and (e) pursuant to sec-
tion 301(a) of Pub. L. 95-91, see Codification note set out
under section 2502 of this title.

ELECTRIC VEHICLES

Pub. L. 100-494, §7, Oct. 14, 1988, 102 Stat. 2452, di-
rected Secretary of Transportation to study whether
regulations should be amended or promulgated to stim-
ulate production and introduction of electric and solar-
powered vehicles into commerce and to report to Con-

gress on results of study, prior to repeal by Pub. L.
103-272, § 7(b), July 5, 1994, 108 Stat. 1379.

§2513. Repealed. Pub. L. 104-66, title I, § 1051(o),
Dec. 21, 1995, 109 Stat. 717

Section, Pub. L. 94413, §14, Sept. 17, 1976, 90 Stat.
1270; Pub. L. 95-91, title III, §301(a), Aug. 4, 1977, 91 Stat.
577, directed Secretary of Energy to submit to Congress
annual reports on activities under this chapter.

§2514. Authorization for appropriations

(a) There are authorized to be appropriated to
the Secretary of Energy, for purposes of carry-
ing out this chapter, (1) not to exceed $30,000,000
for the fiscal year ending September 30, 1977, ex-
cept that at least $10,000,000 of such authoriza-
tion shall be allocated for battery research and
development; (2) not to exceed $40,000,000 for the
fiscal year ending September 30, 1978; (3) not to
exceed $25,000,000 for the fiscal year ending Sep-
tember 30, 1979; (4) not to exceed $20,000,000 for
the fiscal year ending September 30, 1980; and (5)
not to exceed $45,000,000 for the fiscal year end-
ing September 30, 1981. Any amount appro-
priated pursuant to this section shall remain
available until expended, and any amount au-
thorized for any fiscal year prior to the fiscal
year ending September 30, 1981, but not appro-
priated, may be appropriated for any succeeding
fiscal year through the fiscal year ending Sep-
tember 30, 1983.

(b) Any moneys received by the Secretary of
Energy from vehicle sales or leases or other ac-
tivities under this chapter may be retained and
used for purposes of carrying out this chapter,
notwithstanding the provisions of section 3302(b)
of title 31, and may remain available until ex-
pended; but the amount authorized to be appro-
priated for any fiscal year under subsection (a)
of this section shall be reduced by the amount of
the moneys so received in that year.

(Pub. L. 94-413, §16, Sept. 17, 1976, 90 Stat. 1270;
Pub. L. 9591, title III, §301(a), Aug. 4, 1977, 91
Stat. 577.)

CODIFICATION

In subsec. (b), ‘‘section 3302(b) of title 31"’ substituted
for ‘‘section 3617 of the Revised Statutes (31 U.S.C. 484)”
on authority of Pub. L. 97-258, §4(b), Sept. 13, 1982, 96
Stat. 1067, the first section of which enacted Title 31,
Money and Finance.

TRANSFER OF FUNCTIONS

‘““‘Secretary of Energy’’ substituted in text for ‘‘Ad-
ministrator’” pursuant to section 301(a) of Pub. L. 95-91,
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§2601. Findings, policy, and intent
(a) Findings

The Congress finds that—

(1) human beings and the environment are
being exposed each year to a large number of
chemical substances and mixtures;

(2) among the many chemical substances and
mixtures which are constantly being devel-
oped and produced, there are some whose man-
ufacture, processing, distribution in com-
merce, use, or disposal may present an unrea-
sonable risk of injury to health or the environ-
ment; and

(3) the effective regulation of interstate
commerce in such chemical substances and
mixtures also necessitates the regulation of
intrastate commerce in such chemical sub-
stances and mixtures.

(b) Policy

It is the policy of the United States that—

(1) adequate data should be developed with
respect to the effect of chemical substances
and mixtures on health and the environment
and that the development of such data should
be the responsibility of those who manufac-
ture and those who process such chemical sub-
stances and mixtures;

(2) adequate authority should exist to regu-
late chemical substances and mixtures which
present an unreasonable risk of injury to
health or the environment, and to take action
with respect to chemical substances and mix-
tures which are imminent hazards; and

(3) authority over chemical substances and
mixtures should be exercised in such a manner
as not to impede unduly or create unnecessary
economic barriers to technological innovation
while fulfilling the primary purpose of this
chapter to assure that such innovation and
commerce in such chemical substances and
mixtures do not present an unreasonable risk
of injury to health or the environment.
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(c) Intent of Congress

It is the intent of Congress that the Adminis-
trator shall carry out this chapter in a reason-
able and prudent manner, and that the Adminis-
trator shall consider the environmental, eco-
nomic, and social impact of any action the Ad-
ministrator takes or proposes to take under this
chapter.

(Pub. L. 94-469, title I, §2, Oct. 11, 1976, 90 Stat.
2003; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

EFFECTIVE DATE

Section 31 of title I of Pub. L. 94-469; renumbered
title I, Pub. L. 99-519, §3(c), Oct. 22, 1986, 100 Stat. 2989,
provided that: ‘“‘Except as provided in section 4(f) [sec-
tion 2603(f) of this title], this Act [enacting this chap-
ter] shall take effect on January 1, 1977.”

SHORT TITLE OF 2010 AMENDMENT

Pub. L. 111-199, §1, July 7, 2010, 124 Stat. 1359, pro-
vided that: ‘“This Act [enacting subchapter VI of this
chapter and provisions set out as a note under section
2697 of this title] may be cited as the ‘Formaldehyde
Standards for Composite Wood Products Act’.”

SHORT TITLE OF 2008 AMENDMENT

Pub. L. 110-414, §1, Oct. 14, 2008, 122 Stat. 4341, pro-
vided that: “This Act [enacting section 6939f of Title 42,
The Public Health and Welfare, amending sections 2605
and 2611 of this title, and enacting provisions set out as
a note under section 2611 of this title] may be cited as
the ‘Mercury Export Ban Act of 2008’.”’

SHORT TITLE OF 1992 AMENDMENT

Pub. L. 102-550, title X, §1021(c), Oct. 28, 1992, 106 Stat.
3924, provided that: ‘‘This subtitle [subtitle B (§1021) of
title X of Pub. L. 102-550, enacting sections 2681 to 2692
of this title and amending sections 2606, 2610, 2612, 2615,
2616, 2618, and 2619 of this title] may be cited as the
‘Lead-Based Paint Exposure Reduction Act’.”

SHORT TITLE OF 1986 AMENDMENT

Pub. L. 99-519, §1, Oct. 22, 1986, 100 Stat. 2970, provided
that: “This Act [enacting sections 2641 to 2654 of this
title and section 4022 of Title 20, Education, amending
sections 2614, 2618, and 2619 of this title and sections
4014 and 4021 of Title 20, and enacting provisions set out
as a note under section 4014 of Title 20] may be cited as
the ‘Asbestos Hazard Emergency Response Act of
1986°.”

SHORT TITLE

Pub. L. 94469, §1, Oct. 11, 1976, 90 Stat. 2003; renum-
bered title I, Pub. L. 99-519, §3(c), Oct. 22, 1986, 100 Stat.
2989, provided that: ‘““This Act [enacting this chapter
and provisions set out as notes under this section] may
be cited as the ‘Toxic Substances Control Act’.”

FEDERAL COMPLIANCE WITH POLLUTION CONTROL
STANDARDS

For provisions relating to the responsibility of the
head of each Executive agency for compliance with ap-
plicable pollution control standards, see Ex. Ord. No.
12088, Oct. 13, 1978, 43 F.R. 47707, set out as a note under
section 4321 of Title 42, The Public Health and Welfare.

§ 2602. Definitions

As used in this chapter:

(1) the! term ‘‘Administrator’” means the Ad-
ministrator of the Environmental Protection
Agency.

180 in original. Probably should be capitalized.
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(2)(A) Except as provided in subparagraph (B),
the term ‘‘chemical substance’” means any or-
ganic or inorganic substance of a particular mo-
lecular identity, including—

(i) any combination of such substances oc-
curring in whole or in part as a result of a
chemical reaction or occurring in nature, and

(ii) any element or uncombined radical.

(B) Such term does not include—

(i) any mixture,

(ii) any pesticide (as defined in the Federal
Insecticide, Fungicide, and Rodenticide Act [7
U.S.C. 136 et seq.]) when manufactured, proc-
essed, or distributed in commerce for use as a
pesticide,

(iii) tobacco or any tobacco product,

(iv) any source material, special nuclear ma-
terial, or byproduct material (as such terms
are defined in the Atomic Energy Act of 1954
[42 U.S.C. 2011 et seq.] and regulations issued
under such Act),

(v) any article the sale of which is subject to
the tax imposed by section 4181 of the Internal
Revenue Code of 1986 [26 U.S.C. 4181] (deter-
mined without regard to any exemptions from
such tax provided by section 4182 or 4221 or
any other provision of such Code), and

(vi) any food, food additive, drug, cosmetic,
or device (as such terms are defined in section
201 of the Federal Food, Drug, and Cosmetic
Act [21 U.S.C. 321]) when manufactured, proc-
essed, or distributed in commerce for use as a
food, food additive, drug, cosmetic, or device.

The term ‘‘food” as used in clause (vi) of this
subparagraph includes poultry and poultry prod-
ucts (as defined in sections 4(e) and 4(f) of the
Poultry Products Inspection Act [21 U.S.C. 453(e)
and ()]), meat and meat food products (as de-
fined in section 1(j) of the Federal Meat Inspec-
tion Act [21 U.S.C. 601(j)]), and eggs and egg
products (as defined in section 4 of the Egg
Products Inspection Act [21 U.S.C. 1033]).

(3) The term ‘‘commerce’ means trade, traffic,
transportation, or other commerce (A) between
a place in a State and any place outside of such
State, or (B) which affects trade, traffic, trans-
portation, or commerce described in clause (A).

(4) The terms ‘‘distribute in commerce’ and
“distribution in commerce” when used to de-
scribe an action taken with respect to a chemi-
cal substance or mixture or article containing a
substance or mixture mean to sell, or the sale
of, the substance, mixture, or article in com-
merce; to introduce or deliver for introduction
into commerce, or the introduction or delivery
for introduction into commerce of, the sub-
stance, mixture, or article; or to hold, or the
holding of, the substance, mixture, or article
after its introduction into commerce.

(5) The term ‘‘environment’ includes water,
air, and land and the interrelationship which ex-
ists among and between water, air, and land and
all living things.

(6) The term ‘‘health and safety study’ means
any study of any effect of a chemical substance
or mixture on health or the environment or on
both, including underlying data and epidemio-
logical studies, studies of occupational exposure
to a chemical substance or mixture, toxi-
cological, clinical, and ecological studies of a
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chemical substance or mixture, and any test
performed pursuant to this chapter.

(7) The term ‘“‘manufacture’” means to import
into the customs territory of the United States
(as defined in general note 2 of the Harmonized
Tariff Schedule of the United States), produce,
or manufacture.

(8) The term ‘‘mixture’” means any combina-
tion of two or more chemical substances if the
combination does not occur in nature and is not,
in whole or in part, the result of a chemical re-
action; except that such term does include any
combination which occurs, in whole or in part,
as a result of a chemical reaction if none of the
chemical substances comprising the combina-
tion is a new chemical substance and if the com-
bination could have been manufactured for com-
mercial purposes without a chemical reaction at
the time the chemical substances comprising
the combination were combined.

(9) The term ‘‘new chemical substance” means
any chemical substance which is not included in
the chemical substance list compiled and pub-
lished under section 2607(b) of this title.

(10) The term ‘‘process’ means the preparation
of a chemical substance or mixture, after its
manufacture, for distribution in commerce—

(A) in the same form or physical state as, or
in a different form or physical state from, that
in which it was received by the person so pre-
paring such substance or mixture, or

(B) as part of an article containing the
chemical substance or mixture.

(11) The term ‘‘processor’” means any person
who processes a chemical substance or mixture.
(12) The term ‘‘standards for the development
of test data’ means a prescription of—
(A) the—
(i) health and environmental effects, and
(ii) information relating to toxicity, per-
sistence, and other characteristics which af-
fect health and the environment,

for which test data for a chemical substance
or mixture are to be developed and any analy-
sis that is to be performed on such data, and

(B) to the extent necessary to assure that
data respecting such effects and characteris-
tics are reliable and adequate—

(i) the manner in which such data are to be
developed,

(ii) the specification of any test protocol
or methodology to be employed in the devel-
opment of such data, and

(iii) such other requirements as are nec-
essary to provide such assurance.

(13) The term ‘‘State’” means any State of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Is-
lands, Guam, the Canal Zone, American Samoa,
the Northern Mariana Islands, or any other ter-
ritory or possession of the United States.

(14) The term ‘‘United States’, when used in
the geographic sense, means all of the States.

(Pub. L. 94-469, title I, §3, Oct. 11, 1976, 90 Stat.
2004; Pub. L. 99-514, §2, Oct. 22, 1986, 100 Stat.
2095; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989; Pub. L. 100-418, title
I, §1214(e)(1), Aug. 23, 1988, 102 Stat. 1156.)

REFERENCES IN TEXT

The Federal Insecticide, Fungicide, and Rodenticide
Act, referred to in par. (2)(B)(ii), is act June 25, 1947, ch.
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125, as amended generally by Pub. L. 92-516, Oct. 21,
1972, 86 Stat. 973, which is classified generally to sub-
chapter II (§136 et seq.) of chapter 6 of Title 7, Agri-
culture. For complete classification of this Act to the
Code, see Short Title note set out under section 136 of
Title 7 and Tables.

The Atomic Energy Act of 1954, referred to in par.
(2)(B)(iv), is act Aug. 1, 1946, ch. 724, as added by act
Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919, and amended,
which is classified principally to chapter 23 (§2011 et
seq.) of Title 42, The Public Health and Welfare. For
complete classification of this Act to the Code, see
Short Title note set out under section 2011 of Title 42
and Tables.

The Harmonized Tariff Schedule of the United States,
referred to in par. (7), is not set out in the Code. See
Publication of Harmonized Tariff Schedule note set out
under section 1202 of Title 19, Customs Duties.

For definition of Canal Zone, Governor of the Canal
Zone, and Panama Canal Company, referred to in par.
(13), see section 3602(b) of Title 22, Foreign Relations
and Intercourse.

AMENDMENTS

1988—Par. (7). Pub. L. 100-418 substituted ‘‘general
note 2 of the Harmonized Tariff Schedule of the United
States” for ‘‘general headnote 2 of the Tariff Schedules
of the United States”.

1986—Par. (2)(B)(v). Pub. L. 99-514 substituted ‘“‘Inter-
nal Revenue Code of 1986’ for ‘‘Internal Revenue Code
of 1954”°.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-418 effective Jan. 1, 1989,
and applicable with respect to articles entered on or
after such date, see section 1217(b)(1) of Pub. L. 100-418,
set out as an Effective Date note under section 3001 of
Title 19, Customs Duties.

§2603. Testing of chemical substances and mix-
tures

(a) Testing requirements
If the Administrator finds that—

(1)(A)(@) the manufacture, distribution in
commerce, processing, use, or disposal of a
chemical substance or mixture, or that any
combination of such activities, may present
an unreasonable risk of injury to health or the
environment,

(ii) there are insufficient data and experi-
ence upon which the effects of such manufac-
ture, distribution in commerce, processing,
use, or disposal of such substance or mixture
or of any combination of such activities on
health or the environment can reasonably be
determined or predicted, and

(iii) testing of such substance or mixture
with respect to such effects is necessary to de-
velop such data; or

(B)(i) a chemical substance or mixture is or
will be produced in substantial quantities, and
(I) it enters or may reasonably be anticipated
to enter the environment in substantial quan-
tities or (II) there is or may be significant or
substantial human exposure to such substance
or mixture,

(ii) there are insufficient data and experi-
ence upon which the effects of the manufac-
ture, distribution in commerce, processing,
use, or disposal of such substance or mixture
or of any combination of such activities on
health or the environment can reasonably be
determined or predicted, and

(iii) testing of such substance or mixture
with respect to such effects is necessary to de-
velop such data; and
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(2) in the case of a mixture, the effects which
the mixture’s manufacture, distribution in
commerce, processing, use, or disposal or any
combination of such activities may have on
health or the environment may not be reason-
ably and more efficiently determined or pre-
dicted by testing the chemical substances
which comprise the mixture;

the Administrator shall by rule require that
testing be conducted on such substance or mix-
ture to develop data with respect to the health
and environmental effects for which there is an
insufficiency of data and experience and which
are relevant to a determination that the manu-
facture, distribution in commerce, processing,
use, or disposal of such substance or mixture, or
that any combination of such activities, does or
does not present an unreasonable risk of injury
to health or the environment.

(b) Testing requirement rule

(1) A rule under subsection (a) of this section
shall include—

(A) identification of the chemical substance
or mixture for which testing is required under
the rule,

(B) standards for the development of test
data for such substance or mixture, and

(C) with respect to chemical substances
which are not new chemical substances and to
mixtures, a specification of the period (which
period may not be of unreasonable duration)
within which the persons required to conduct
the testing shall submit to the Administrator
data developed in accordance with the stand-
ards referred to in subparagraph (B).

In determining the standards and period to be
included, pursuant to subparagraphs (B) and (C),
in a rule under subsection (a) of this section, the
Administrator’s considerations shall include the
relative costs of the various test protocols and
methodologies which may be required under the
rule and the reasonably foreseeable availability
of the facilities and personnel needed to perform
the testing required under the rule. Any such
rule may require the submission to the Adminis-
trator of preliminary data during the period pre-
scribed under subparagraph (C).

(2)(A) The health and environmental effects
for which standards for the development of test
data may be prescribed include carcinogenesis,
mutagenesis, teratogenesis, behavioral dis-
orders, cumulative or synergistic effects, and
any other effect which may present an unreason-
able risk of injury to health or the environment.
The characteristics of chemical substances and
mixtures for which such standards may be pre-
scribed include persistence, acute toxicity,
subacute toxicity, chronic toxicity, and any
other characteristic which may present such a
risk. The methodologies that may be prescribed
in such standards include epidemiologic studies,
serial or hierarchical tests, in vitro tests, and
whole animal tests, except that before prescrib-
ing epidemiologic studies of employees, the Ad-
ministrator shall consult with the Director of
the National Institute for Occupational Safety
and Health.

(B) From time to time, but not less than once
each 12 months, the Administrator shall review
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the adequacy of the standards for development
of data prescribed in rules under subsection (a)
of this section and shall, if necessary, institute
proceedings to make appropriate revisions of
such standards.

(3)(A) A rule under subsection (a) of this sec-
tion respecting a chemical substance or mixture
shall require the persons described in subpara-
graph (B) to conduct tests and submit data to
the Administrator on such substance or mix-
ture, except that the Administrator may permit
two or more of such persons to designate one
such person or a qualified third party to conduct
such tests and submit such data on behalf of the
persons making the designation.

(B) The following persons shall be required to
conduct tests and submit data on a chemical
substance or mixture subject to a rule under
subsection (a) of this section:

(i) Each person who manufactures or intends
to manufacture such substance or mixture if
the Administrator makes a finding described
in subsection (a)(1)(A)(ii) or (a)(1)(B)(ii) of this
section with respect to the manufacture of
such substance or mixture.

(ii) Each person who processes or intends to
process such substance or mixture if the Ad-
ministrator makes a finding described in sub-
section (a)(1)(A)(@i) or (a)(1)(B)(ii) of this sec-
tion with respect to the processing of such
substance or mixture.

(iii) Each person who manufactures or proc-
esses or intends to manufacture or process
such substance or mixture if the Adminis-
trator makes a finding described in subsection
(a)(1)(A)(di) or (a)(1)(B)(ii) of this section with
respect to the distribution in commerce, use,
or disposal of such substance or mixture.

(4) Any rule under subsection (a) of this sec-
tion requiring the testing of and submission of
data for a particular chemical substance or mix-
ture shall expire at the end of the reimburse-
ment period (as defined in subsection (c)(3)(B) of
this section) which is applicable to test data for
such substance or mixture unless the Adminis-
trator repeals the rule before such date; and a
rule under subsection (a) of this section requir-
ing the testing of and submission of data for a
category of chemical substances or mixtures
shall expire with respect to a chemical sub-
stance or mixture included in the category at
the end of the reimbursement period (as so de-
fined) which is applicable to test data for such
substance or mixture unless the Administrator
before such date repeals the application of the
rule to such substance or mixture or repeals the
rule.

(5) Rules issued under subsection (a) of this
section (and any substantive amendment there-
to or repeal thereof) shall be promulgated pursu-
ant to section 553 of title 5 except that (A) the
Administrator shall give interested persons an
opportunity for the oral presentation of data,
views, or arguments, in addition to an oppor-
tunity to make written submissions; (B) a tran-
script shall be made of any oral presentation;
and (C) the Administrator shall make and pub-
lish with the rule the findings described in para-
graph (1)(A) or (1)(B) of subsection (a) of this
section and, in the case of a rule respecting a
mixture, the finding described in paragraph (2)
of such subsection.
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(¢) Exemption

(1) Any person required by a rule under sub-
section (a) of this section to conduct tests and
submit data on a chemical substance or mixture
may apply to the Administrator (in such form
and manner as the Administrator shall pre-
scribe) for an exemption from such requirement.

(2) If, upon receipt of an application under
paragraph (1), the Administrator determines
that—

(A) the chemical substance or mixture with
respect to which such application was submit-
ted is equivalent to a chemical substance or
mixture for which data has been submitted to
the Administrator in accordance with a rule
under subsection (a) of this section or for
which data is being developed pursuant to
such a rule, and

(B) submission of data by the applicant on
such substance or mixture would be duplica-
tive of data which has been submitted to the
Administrator in accordance with such rule or
which is being developed pursuant to such
rule,

the Administrator shall exempt, in accordance
with paragraph (3) or (4), the applicant from
conducting tests and submitting data on such
substance or mixture under the rule with re-
spect to which such application was submitted.
(3)(A) If the exemption under paragraph (2) of
any person from the requirement to conduct
tests and submit test data on a chemical sub-
stance or mixture is granted on the basis of the
existence of previously submitted test data and
if such exemption is granted during the reim-
bursement period for such test data (as pre-
scribed by subparagraph (B)), then (unless such
person and the persons referred to in clauses (i)
and (ii) agree on the amount and method of re-
imbursement) the Administrator shall order the
person granted the exemption to provide fair
and equitable reimbursement (in an amount de-
termined under rules of the Administrator)—

(i) to the person who previously submitted
such test data, for a portion of the costs in-
curred by such person in complying with the
requirement to submit such data, and

(ii) to any other person who has been re-
quired under this subparagraph to contribute
with respect to such costs, for a portion of the
amount such person was required to contrib-
ute.

In promulgating rules for the determination of
fair and equitable reimbursement to the persons
described in clauses (i) and (ii) for costs incurred
with respect to a chemical substance or mix-
ture, the Administrator shall, after consultation
with the Attorney General and the Federal
Trade Commission, consider all relevant factors,
including the effect on the competitive position
of the person required to provide reimbursement
in relation to the person to be reimbursed and
the share of the market for such substance or
mixture of the person required to provide reim-
bursement in relation to the share of such mar-
ket of the persons to be reimbursed. An order
under this subparagraph shall, for purposes of
judicial review, be considered final agency ac-
tion.
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(B) For purposes of subparagraph (A), the re-
imbursement period for any test data for a
chemical substance or mixture is a period—

(i) beginning on the date such data is sub-
mitted in accordance with a rule promulgated
under subsection (a) of this section, and

(ii) ending—

(I) five years after the date referred to in
clause (i), or

(IT) at the expiration of a period which be-
gins on the date referred to in clause (i) and
which is equal to the period which the Ad-
ministrator determines was necessary to de-
velop such data,

whichever is later.

(4)(A) If the exemption under paragraph (2) of
any person from the requirement to conduct
tests and submit test data on a chemical sub-
stance or mixture is granted on the basis of the
fact that test data is being developed by one or
more persons pursuant to a rule promulgated
under subsection (a) of this section, then (unless
such person and the persons referred to in
clauses (i) and (ii) agree on the amount and
method of reimbursement) the Administrator
shall order the person granted the exemption to
provide fair and equitable reimbursement (in an
amount determined under rules of the Adminis-
trator)—

(i) to each such person who is developing
such test data, for a portion of the costs in-
curred by each such person in complying with
such rule, and

(ii) to any other person who has been re-
quired under this subparagraph to contribute
with respect to the costs of complying with
such rule, for a portion of the amount such
person was required to contribute.

In promulgating rules for the determination of
fair and equitable reimbursement to the persons
described in clauses (i) and (ii) for costs incurred
with respect to a chemical substance or mix-
ture, the Administrator shall, after consultation
with the Attorney General and the Federal
Trade Commission, consider the factors de-
scribed in the second sentence of paragraph
(3)(A). An order under this subparagraph shall,
for purposes of judicial review, be considered
final agency action.

(B) If any exemption is granted under para-
graph (2) on the basis of the fact that one or
more persons are developing test data pursuant
to a rule promulgated under subsection (a) of
this section and if after such exemption is
granted the Administrator determines that no
such person has complied with such rule, the Ad-
ministrator shall (i) after providing written no-
tice to the person who holds such exemption and
an opportunity for a hearing, by order terminate
such exemption, and (ii) notify in writing such
person of the requirements of the rule with re-
spect to which such exemption was granted.

(d) Notice

Upon the receipt of any test data pursuant to
a rule under subsection (a) of this section, the
Administrator shall publish a notice of the re-
ceipt of such data in the Federal Register within
15 days of its receipt. Subject to section 2613 of
this title, each such notice shall (1) identify the
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chemical substance or mixture for which data
have been received; (2) list the uses or intended
uses of such substance or mixture and the infor-
mation required by the applicable standards for
the development of test data; and (3) describe
the nature of the test data developed. Except as
otherwise provided in section 2613 of this title,
such data shall be made available by the Admin-
istrator for examination by any person.
(e) Priority list

(1)(A) There is established a committee to
make recommendations to the Administrator
respecting the chemical substances and mix-
tures to which the Administrator should give
priority consideration for the promulgation of a
rule under subsection (a) of this section. In mak-
ing such a recommendation with respect to any
chemical substance or mixture, the committee
shall consider all relevant factors, including—

(i) the quantities in which the substance or
mixture is or will be manufactured,

(ii) the quantities in which the substance or
mixture enters or will enter the environment,

(iii) the number of individuals who are or
will be exposed to the substance or mixture in
their places of employment and the duration
of such exposure,

(iv) the extent to which human beings are or
will be exposed to the substance or mixture,

(v) the extent to which the substance or mix-
ture is closely related to a chemical substance
or mixture which is known to present an un-
reasonable risk of injury to health or the envi-
ronment,

(vi) the existence of data concerning the ef-
fects of the substance or mixture on health or
the environment,

(vii) the extent to which testing of the sub-
stance or mixture may result in the develop-
ment of data upon which the effects of the
substance or mixture on health or the environ-
ment can reasonably be determined or pre-
dicted, and

(viii) the reasonably foreseeable availability
of facilities and personnel for performing test-
ing on the substance or mixture.

The recommendations of the committee shall be
in the form of a list of chemical substances and
mixtures which shall be set forth, either by indi-
vidual substance or mixture or by groups of sub-
stances or mixtures, in the order in which the
committee determines the Administrator should
take action under subsection (a) of this section
with respect to the substances and mixtures. In
establishing such list, the committee shall give
priority attention to those chemical substances
and mixtures which are known to cause or con-
tribute to or which are suspected of causing or
contributing to cancer, gene mutations, or birth
defects. The committee shall designate chemical
substances and mixtures on the list with respect
to which the committee determines the Admin-
istrator should, within 12 months of the date on
which such substances and mixtures are first
designated, initiate a proceeding under sub-
section (a) of this section. The total number of
chemical substances and mixtures on the list
which are designated under the preceding sen-
tence may not, at any time, exceed 50.

(B) As soon as practicable but not later than
nine months after January 1, 1977, the commit-
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tee shall publish in the Federal Register and
transmit to the Administrator the list and des-
ignations required by subparagraph (A) together
with the reasons for the committee’s inclusion
of each chemical substance or mixture on the
list. At least every six months after the date of
the transmission to the Administrator of the
list pursuant to the preceeding?! sentence, the
committee shall make such revisions in the list
as it determines to be necessary and shall trans-
mit them to the Administrator together with
the committee’s reasons for the revisions. Upon
receipt of any such revision, the Administrator
shall publish in the Federal Register the list
with such revision, the reasons for such revision,
and the designations made under subparagraph
(A). The Administrator shall provide reasonable
opportunity to any interested person to file with
the Administrator written comments on the
committee’s list, any revision of such list by the
committee, and designations made by the com-
mittee, and shall make such comments available
to the public. Within the 12-month period begin-
ning on the date of the first inclusion on the list
of a chemical substance or mixture designated
by the committee under subparagraph (A) the
Administrator shall with respect to such chemi-
cal substance or mixture either initiate a rule-
making proceeding under subsection (a) of this
section or if such a proceeding is not initiated
within such period, publish in the Federal Reg-
ister the Administrator’s reason for not initiat-
ing such a proceeding.

(2)(A) The committee established by paragraph
(1)(A) shall consist of eight members as follows:

(i) One member appointed by the Adminis-
trator from the Environmental Protection
Agency.

(ii) One member appointed by the Secretary
of Labor from officers or employees of the De-
partment of Labor engaged in the Secretary’s
activities under the Occupational Safety and
Health Act of 1970 [29 U.S.C. 651 et seq.].

(iii) One member appointed by the Chairman
of the Council on Environmental Quality from
the Council or its officers or employees.

(iv) One member appointed by the Director
of the National Institute for Occupational
Safety and Health from officers or employees
of the Institute.

(v) One member appointed by the Director of
the National Institute of Environmental
Health Sciences from officers or employees of
the Institute.

(vi) One member appointed by the Director
of the National Cancer Institute from officers
or employees of the Institute.

(vii) One member appointed by the Director
of the National Science Foundation from offi-
cers or employees of the Foundation.

(viii) One member appointed by the Sec-
retary of Commerce from officers or employ-
ees of the Department of Commerce.

(B)(i) An appointed member may designate an
individual to serve on the committee on the
member’s behalf. Such a designation may be
made only with the approval of the applicable
appointing authority and only if the individual

180 in original. Probably should be ‘“‘preceding’’.
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is from the entity from which the member was
appointed.

(ii) No individual may serve as a member of
the committee for more than four years in the
aggregate. If any member of the committee
leaves the entity from which the member was
appointed, such member may not continue as a
member of the committee, and the member’s po-
sition shall be considered to be vacant. A va-
cancy in the committee shall be filled in the
same manner in which the original appointment
was made.

(iii) Initial appointments to the committee
shall be made not later than the 60th day after
January 1, 1977. Not later than the 90th day after
such date the members of the committee shall
hold a meeting for the selection of a chairperson
from among their number.

(C)(i) No member of the committee, or des-
ignee of such member, shall accept employment
or compensation from any person subject to any
requirement of this chapter or of any rule pro-
mulgated or order issued thereunder, for a pe-
riod of at least 12 months after termination of
service on the committee.

(ii) No person, while serving as a member of
the committee, or designee of such member,
may own any stocks or bonds, or have any pecu-
niary interest, of substantial value in any per-
son engaged in the manufacture, processing, or
distribution in commerce of any chemical sub-
stance or mixture subject to any requirement of
this chapter or of any rule promulgated or order
issued thereunder.

(iii) The Administrator, acting through attor-
neys of the Environmental Protection Agency,
or the Attorney General may bring an action in
the appropriate district court of the United
States to restrain any violation of this subpara-
graph.

(D) The Administrator shall provide the com-
mittee such administrative support services as
may be necessary to enable the committee to
carry out its function under this subsection.

(f) Required actions

Upon the receipt of—

(1) any test data required to be submitted
under this chapter, or

(2) any other information available to the
Administrator,

which indicates to the Administrator that there
may be a reasonable basis to conclude that a
chemical substance or mixture presents or will
present a significant risk of serious or wide-
spread harm to human beings from cancer, gene
mutations, or birth defects, the Administrator
shall, within the 180-day period beginning on the
date of the receipt of such data or information,
initiate appropriate action under section 2604,
2605, or 2606 of this title to prevent or reduce to
a sufficient extent such risk or publish in the
Federal Register a finding that such risk is not
unreasonable. For good cause shown the Admin-
istrator may extend such period for an addi-
tional period of not more than 90 days. The Ad-
ministrator shall publish in the Federal Reg-
ister notice of any such extension and the rea-
sons therefor. A finding by the Administrator
that a risk is not unreasonable shall be consid-
ered agency action for purposes of judicial re-
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view under chapter 7 of title 5. This subsection
shall not take effect until two years after Janu-
ary 1, 1977.

(g) Petition for standards for the development of
test data

A person intending to manufacture or process
a chemical substance for which notice is re-
quired under section 2604(a) of this title and who
is not required under a rule under subsection (a)
of this section to conduct tests and submit data
on such substance may petition the Adminis-
trator to prescribe standards for the develop-
ment of test data for such substance. The Ad-
ministrator shall by order either grant or deny
any such petition within 60 days of its receipt. If
the petition is granted, the Administrator shall
prescribe such standards for such substance
within 75 days of the date the petition is grant-
ed. If the petition is denied, the Administrator
shall publish, subject to section 2613 of this
title, in the Federal Register the reasons for
such denial.

(Pub. L. 94-469, title I, §4, Oct. 11, 1976, 90 Stat.
2006; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

REFERENCES IN TEXT

The Occupational Safety and Health Act of 1970, re-
ferred to in text, is Pub. L. 91-596, Dec. 29, 1970, 84 Stat.
1590, as amended, which is classified principally to
chapter 15 (§651 et seq.) of Title 29, Labor. For complete
classification of this Act to the Code, see Short Title
note set out under section 651 of Title 29 and Tables.

EFFECTIVE DATE

Section effective Jan. 1, 1977, except as provided in
subsec. (f) of this section, see section 31 of Pub. L.
94-469, set out as a note under section 2601 of this title.

§2604. Manufacturing and processing notices
(a) In general

(1) Except as provided in subsection (h) of this
section, no person may—

(A) manufacture a new chemical substance
on or after the 30th day after the date on
which the Administrator first publishes the
list required by section 2607(b) of this title, or

(B) manufacture or process any chemical
substance for a use which the Administrator
has determined, in accordance with paragraph
(2), is a significant new use,

unless such person submits to the Adminis-
trator, at least 90 days before such manufacture
or processing, a notice, in accordance with sub-
section (d) of this section, of such person’s in-
tention to manufacture or process such sub-
stance and such person complies with any appli-
cable requirement of subsection (b) of this sec-
tion.
(2) A determination by the Administrator that
a use of a chemical substance is a significant
new use with respect to which notification is re-
quired under paragraph (1) shall be made by a
rule promulgated after a consideration of all rel-
evant factors, including—
(A) the projected volume of manufacturing
and processing of a chemical substance,
(B) the extent to which a use changes the
type or form of exposure of human beings or
the environment to a chemical substance,
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(C) the extent to which a use increases the
magnitude and duration of exposure of human
beings or the environment to a chemical sub-
stance, and

(D) the reasonably anticipated manner and
methods of manufacturing, processing, dis-
tribution in commerce, and disposal of a
chemical substance.

(b) Submission of test data

(1)(A) If (i) a person is required by subsection
(a)(1) of this section to submit a notice to the
Administrator before beginning the manufac-
ture or processing of a chemical substance, and
(ii) such person is required to submit test data
for such substance pursuant to a rule promul-
gated under section 2603 of this title before the
submission of such notice, such person shall sub-
mit to the Administrator such data in accord-
ance with such rule at the time notice is sub-
mitted in accordance with subsection (a)(1) of
this section.

(B) If—

(i) a person is required by subsection (a)(1) of
this section to submit a notice to the Admin-
istrator, and

(ii) such person has been granted an exemp-
tion under section 2603(c) of this title from the
requirements of a rule promulgated under sec-
tion 2603 of this title before the submission of
such notice,

such person may not, before the expiration of
the 90 day period which begins on the date of the
submission in accordance with such rule of the
test data the submission or development of
which was the basis for the exemption, manufac-
ture such substance if such person is subject to
subsection (a)(1)(A) of this section or manufac-
ture or process such substance for a significant
new use if the person is subject to subsection
(a)(1)(B) of this section.
(2)(A) If a person—

(i) is required by subsection (a)(1) of this sec-
tion to submit a notice to the Administrator
before beginning the manufacture or process-
ing of a chemical substance listed under para-
graph (4), and

(ii) is not required by a rule promulgated
under section 2603 of this title before the sub-
mission of such notice to submit test data for
such substance,

such person shall submit to the Administrator
data prescribed by subparagraph (B) at the time
notice is submitted in accordance with sub-
section (a)(1) of this section.

(B) Data submitted pursuant to subparagraph
(A) shall be data which the person submitting
the data believes show that—

(i) in the case of a substance with respect to
which notice is required under subsection
(a)(1)(A) of this section, the manufacture,
processing, distribution in commerce, use, and
disposal of the chemical substance or any
combination of such activities will not present
an unreasonable risk of injury to health or the
environment, or

(ii) in the case of a chemical substance with
respect to which notice is required under sub-
section (a)(1)(B) of this section, the intended
significant new use of the chemical substance



§2604

will not present an unreasonable risk of injury
to health or the environment.

(3) Data submitted under paragraph (1) or (2)
shall be made available, subject to section 2613
of this title, for examination by interested per-
sons.

(4)(A)(i) The Administrator may, by rule, com-
pile and keep current a list of chemical sub-
stances with respect to which the Administrator
finds that the manufacture, processing, distribu-
tion in commerce, use, or disposal, or any com-
bination of such activities, presents or may
present an unreasonable risk of injury to health
or the environment.

(ii) In making a finding under clause (i) that
the manufacture, processing, distribution in
commerce, use, or disposal of a chemical sub-
stance or any combination of such activities
presents or may present an unreasonable risk of
injury to health or the environment, the Admin-
istrator shall consider all relevant factors, in-
cluding—

(I) the effects of the chemical substance on
health and the magnitude of human exposure
to such substance; and

(IT) the effects of the chemical substance on
the environment and the magnitude of envi-
ronmental exposure to such substance.

(B) The Administrator shall, in prescribing a
rule under subparagraph (A) which lists any
chemical substance, identify those uses, if any,
which the Administrator determines, by rule
under subsection (a)(2) of this section, would
constitute a significant new use of such sub-
stance.

(C) Any rule under subparagraph (A), and any
substantive amendment or repeal of such a rule,
shall be promulgated pursuant to the procedures
specified in section 5563 of title 5, except that (i)
the Administrator shall give interested persons
an opportunity for the oral presentation of data,
views, or arguments, in addition to an oppor-
tunity to make written submissions, (ii) a tran-
script shall be kept of any oral presentation,
and (iii) the Administrator shall make and pub-
lish with the rule the finding described in sub-
paragraph (A).

(c) Extension of notice period

The Administrator may for good cause extend
for additional periods (not to exceed in the ag-
gregate 90 days) the period, prescribed by sub-
section (a) or (b) of this section before which the
manufacturing or processing of a chemical sub-
stance subject to such subsection may begin.
Subject to section 2613 of this title, such an ex-
tension and the reasons therefor shall be pub-
lished in the Federal Register and shall con-
stitute a final agency action subject to judicial
review.

(d) Content of notice; publications in the Federal

Register
(1) The notice required by subsection (a) of

this section shall include—

(A) insofar as known to the person submit-
ting the notice or insofar as reasonably ascer-
tainable, the information described in sub-
paragraphs (A), (B), (C), (D), (F), and (G) of
section 2607(a)(2) of this title, and

(B) in such form and manner as the Adminis-
trator may prescribe, any test data in the pos-
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session or control of the person giving such
notice which are related to the effect of any
manufacture, processing, distribution in com-
merce, use, or disposal of such substance or
any article containing such substance, or of
any combination of such activities, on health
or the environment, and

(C) a description of any other data concern-
ing the environmental and health effects of
such substance, insofar as known to the person
making the notice or insofar as reasonably as-
certainable.

Such a notice shall be made available, subject to
section 2613 of this title, for examination by in-
terested persons.

(2) Subject to section 2613 of this title, not
later than five days (excluding Saturdays, Sun-
days and legal holidays) after the date of the re-
ceipt of a notice under subsection (a) of this sec-
tion or of data under subsection (b) of this sec-
tion, the Administrator shall publish in the Fed-
eral Register a notice which—

(A) identifies the chemical substance for
which notice or data has been received;

(B) lists the uses or intended uses of such
substance; and

(C) in the case of the receipt of data under
subsection (b) of this section, describes the na-
ture of the tests performed on such substance
and any data which was developed pursuant to
subsection (b) of this section or a rule under
section 2603 of this title.

A notice under this paragraph respecting a
chemical substance shall identify the chemical
substance by generic class unless the Adminis-
trator determines that more specific identifica-
tion is required in the public interest.

(3) At the beginning of each month the Admin-
istrator shall publish a list in the Federal Reg-
ister of (A) each chemical substance for which
notice has been received under subsection (a) of
this section and for which the notification pe-
riod prescribed by subsection (a), (b), or (c¢) of
this section has not expired, and (B) each chemi-
cal substance for which such notification period
has expired since the last publication in the
Federal Register of such list.

(e) Regulation pending development of informa-

tion
(1)(A) If the Administrator determines that—

(i) the information available to the Adminis-
trator is insufficient to permit a reasoned
evaluation of the health and environmental ef-
fects of a chemical substance with respect to
which notice is required by subsection (a) of
this section; and

(ii)(I) in the absence of sufficient informa-
tion to permit the Administrator to make
such an evaluation, the manufacture, process-
ing, distribution in commerce, use, or disposal
of such substance, or any combination of such
activities, may present an unreasonable risk
of injury to health or the environment, or

(IT) such substance is or will be produced in
substantial quantities, and such substance ei-
ther enters or may reasonably be anticipated
to enter the environment in substantial quan-
tities or there is or may be significant or sub-
stantial human exposure to the substance,
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the Administrator may issue a proposed order,
to take effect on the expiration of the notifica-
tion period applicable to the manufacturing or
processing of such substance under subsection
(a), (b), or (c) of this section, to prohibit or limit
the manufacture, processing, distribution in
commerce, use, or disposal of such substance or
to prohibit or limit any combination of such ac-
tivities.

(B) A proposed order may not be issued under
subparagraph (A) respecting a chemical sub-
stance (i) later than 45 days before the expira-
tion of the notification period applicable to the
manufacture or processing of such substance
under subsection (a), (b), or (¢) of this section,
and (ii) unless the Administrator has, on or be-
fore the issuance of the proposed order, notified,
in writing, each manufacturer or processor, as
the case may be, of such substance of the deter-
mination which underlies such order.

(C) If a manufacturer or processor of a chemi-
cal substance to be subject to a proposed order
issued under subparagraph (A) files with the Ad-
ministrator (within the 30-day period beginning
on the date such manufacturer or processor re-
ceived the notice required by subparagraph
(B)(ii)) objections specifying with particularity
the provisions of the order deemed objectionable
and stating the grounds therefor, the proposed
order shall not take effect.

(2)(A)(Q) Except as provided in clause (ii), if
with respect to a chemical substance with re-
spect to which notice is required by subsection
(a) of this section, the Administrator makes the
determination described in paragraph (1)(A) and
if—

(I) the Administrator does not issue a pro-
posed order under paragraph (1) respecting
such substance, or

(IT) the Administrator issues such an order
respecting such substance but such order does
not take effect because objections were filed
under paragraph (1)(C) with respect to it,

the Administrator, through attorneys of the En-
vironmental Protection Agency, shall apply to
the United States District Court for the District
of Columbia or the United States district court
for the judicial district in which the manufac-
turer or processor, as the case may be, of such
substance is found, resides, or transacts business
for an injunction to prohibit or limit the manu-
facture, processing, distribution in commerce,
use, or disposal of such substance (or to prohibit
or limit any combination of such activities).

(ii) If the Administrator issues a proposed
order under paragraph (1)(A) respecting a chemi-
cal substance but such order does not take effect
because objections have been filed under para-
graph (1)(C) with respect to it, the Adminis-
trator is not required to apply for an injunction
under clause (i) respecting such substance if the
Administrator determines, on the basis of such
objections, that the determinations under para-
graph (1)(A) may not be made.

(B) A district court of the United States which
receives an application under subparagraph
(A)({) for an injunction respecting a chemical
substance shall issue such injunction if the
court finds that—

(i) the information available to the Adminis-
trator is insufficient to permit a reasoned
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evaluation of the health and environmental ef-
fects of a chemical substance with respect to
which notice is required by subsection (a) of
this section; and

(ii)(I) in the absence of sufficient informa-
tion to permit the Administrator to make
such an evaluation, the manufacture, process-
ing, distribution in commerce, use, or disposal
of such substance, or any combination of such
activities, may present an unreasonable risk
of injury to health or the environment, or

(IT) such substance is or will be produced in
substantial quantities, and such substance ei-
ther enters or may reasonably be anticipated
to enter the environment in substantial quan-
tities or there is or may be significant or sub-
stantial human exposure to the substance.

(C) Pending the completion of a proceeding for
the issuance of an injunction under subpara-
graph (B) respecting a chemical substance, the
court may, upon application of the Adminis-
trator made through attorneys of the Environ-
mental Protection Agency, issue a temporary
restraining order or a preliminary injunction to
prohibit the manufacture, processing, distribu-
tion in commerce, use, or disposal of such a sub-
stance (or any combination of such activities) if
the court finds that the notification period ap-
plicable under subsection (a), (b), or (c¢) of this
section to the manufacturing or processing of
such substance may expire before such proceed-
ing can be completed.

(D) After the submission to the Administrator
of test data sufficient to evaluate the health and
environmental effects of a chemical substance
subject to an injunction issued under subpara-
graph (B) and the evaluation of such data by the
Administrator, the district court of the United
States which issued such injunction shall, upon
petition, dissolve the injunction unless the Ad-
ministrator has initiated a proceeding for the is-
suance of a rule under section 2605(a) of this
title respecting the substance. If such a proceed-
ing has been initiated, such court shall continue
the injunction in effect until the effective date
of the rule promulgated in such proceeding or, if
such proceeding is terminated without the pro-
mulgation of a rule, upon the termination of the
proceeding, whichever occurs first.

(f) Protection against unreasonable risks

(1) If the Administrator finds that there is a
reasonable basis to conclude that the manufac-
ture, processing, distribution in commerce, use,
or disposal of a chemical substance with respect
to which notice is required by subsection (a) of
this section, or that any combination of such ac-
tivities, presents or will present an unreason-
able risk of injury to health or environment be-
fore a rule promulgated under section 2605 of
this title can protect against such risk, the Ad-
ministrator shall, before the expiration of the
notification period applicable under subsection
(a), (b), or (c) of this section to the manufactur-
ing or processing of such substance, take the ac-
tion authorized by paragraph (2) or (3) to the ex-
tent necessary to protect against such risk.

(2) The Administrator may issue a proposed
rule under section 2605(a) of this title to apply
to a chemical substance with respect to which a
finding was made under paragraph (1)—
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(A) a requirement limiting the amount of
such substance which may be manufactured,
processed, or distributed in commerce,

(B) a requirement described in paragraph (2),
(3), (4), (b), (6), or (7) of section 2605(a) of this
title, or

(C) any combination of the requirements re-
ferred to in subparagraph (B).

Such a proposed rule shall be effective upon its
publication in the Federal Register. Section
2605(d)(2)(B) of this title shall apply with respect
to such rule.

(3)(A) The Administrator may—

(i) issue a proposed order to prohibit the
manufacture, processing, or distribution in
commerce of a substance with respect to
which a finding was made under paragraph (1),
or

(ii) apply, through attorneys of the Environ-
mental Protection Agency, to the United
States District Court for the District of Co-
lumbia or the United States district court for
the judicial district in which the manufac-
turer, or processor, as the case may be, of such
substance, is found, resides, or transacts busi-
ness for an injunction to prohibit the manu-
facture, processing, or distribution in com-
merce of such substance.

A proposed order issued under clause (i) respect-
ing a chemical substance shall take effect on the
expiration of the notification period applicable
under subsection (a), (b), or (¢) of this section to
the manufacture or processing of such sub-
stance.

(B) If the district court of the United States to
which an application has been made under sub-
paragraph (A)(ii) finds that there is a reasonable
basis to conclude that the manufacture, process-
ing, distribution in commerce, use, or disposal
of the chemical substance with respect to which
such application was made, or that any combi-
nation of such activities, presents or will
present an unreasonable risk of injury to health
or the environment before a rule promulgated
under section 2605 of this title can protect
against such risk, the court shall issue an in-
junction to prohibit the manufacture, process-
ing, or distribution in commerce of such sub-
stance or to prohibit any combination of such
activities.

(C) The provisions of subparagraphs (B) and
(C) of subsection (e)(1) of this section shall apply
with respect to an order issued under clause (i)
of subparagraph (A); and the provisions of sub-
paragraph (C) of subsection (e)(2) of this section
shall apply with respect to an injunction issued
under subparagraph (B).

(D) If the Administrator issues an order pursu-
ant to subparagraph (A)(i) respecting a chemical
substance and objections are filed in accordance
with subsection (e)(1)(C) of this section, the Ad-
ministrator shall seek an injunction under sub-
paragraph (A)(ii) respecting such substance un-
less the Administrator determines, on the basis
of such objections, that such substance does not
or will not present an unreasonable risk of in-
jury to health or the environment.

(g) Statement of reasons for not taking action

If the Administrator has not initiated any ac-
tion under this section or section 2605 or 2606 of
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this title to prohibit or limit the manufacture,
processing, distribution in commerce, use, or
disposal of a chemical substance, with respect to
which notification or data is required by sub-
section (a)(1)(B) or (b) of this section, before the
expiration of the notification period applicable
to the manufacturing or processing of such sub-
stance, the Administrator shall publish a state-
ment of the Administrator’s reasons for not ini-
tiating such action. Such a statement shall be
published in the Federal Register before the ex-
piration of such period. Publication of such
statement in accordance with the preceding sen-
tence is not a prerequisite to the manufacturing
or processing of the substance with respect to
which the statement is to be published.

(h) Exemptions

(1) The Administrator may, upon application,
exempt any person from any requirement of sub-
section (a) or (b) of this section to permit such
person to manufacture or process a chemical
substance for test marketing purposes—

(A) upon a showing by such person satisfac-
tory to the Administrator that the manufac-
ture, processing, distribution in commerce,
use, and disposal of such substance, and that
any combination of such activities, for such
purposes will not present any unreasonable
risk of injury to health or the environment,
and

(B) under such restrictions as the Adminis-
trator considers appropriate.

(2)(A) The Administrator may, upon applica-
tion, exempt any person from the requirement
of subsection (b)(2) of this section to submit
data for a chemical substance. If, upon receipt of
an application under the preceding sentence, the
Administrator determines that—

(i) the chemical substance with respect to
which such application was submitted is
equivalent to a chemical substance for which
data has been submitted to the Administrator
as required by subsection (b)(2) of this section,
and

(ii) submission of data by the applicant on
such substance would be duplicative of data
which has been submitted to the Adminis-
trator in accordance with such subsection,

the Administrator shall exempt the applicant
from the requirement to submit such data on
such substance. No exemption which is granted
under this subparagraph with respect to the sub-
mission of data for a chemical substance may
take effect before the beginning of the reim-
bursement period applicable to such data.

(B) If the Administrator exempts any person,
under subparagraph (A), from submitting data
required under subsection (b)(2) of this section
for a chemical substance because of the exist-
ence of previously submitted data and if such
exemption is granted during the reimbursement
period for such data, then (unless such person
and the persons referred to in clauses (i) and (ii)
agree on the amount and method of reimburse-
ment) the Administrator shall order the person
granted the exemption to provide fair and equi-
table reimbursement (in an amount determined
under rules of the Administrator)—

(i) to the person who previously submitted
the data on which the exemption was based,
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for a portion of the costs incurred by such per-
son in complying with the requirement under
subsection (b)(2) of this section to submit such
data, and

(ii) to any other person who has been re-
quired under this subparagraph to contribute
with respect to such costs, for a portion of the
amount such person was required to contrib-
ute.

In promulgating rules for the determination of
fair and equitable reimbursement to the persons
described in clauses (i) and (ii) for costs incurred
with respect to a chemical substance, the Ad-
ministrator shall, after consultation with the
Attorney General and the Federal Trade Com-
mission, consider all relevant factors, including
the effect on the competitive position of the per-
son required to provide reimbursement in rela-
tion to the persons to be reimbursed and the
share of the market for such substance of the
person required to provide reimbursement in re-
lation to the share of such market of the persons
to be reimbursed. For purposes of judicial re-
view, an order under this subparagraph shall be
considered final agency action.

(C) For purposes of this paragraph, the reim-
bursement period for any previously submitted
data for a chemical substance is a period—

(i) beginning on the date of the termination
of the prohibition, imposed under this section,
on the manufacture or processing of such sub-
stance by the person who submitted such data
to the Administrator, and

(ii) ending—

(I) five years after the date referred to in
clause (i), or

(IT) at the expiration of a period which be-
gins on the date referred to in clause (i) and
is equal to the period which the Adminis-
trator determines was necessary to develop
such data,

whichever is later.

(3) The requirements of subsections (a) and (b)
of this section do not apply with respect to the
manufacturing or processing of any chemical
substance which is manufactured or processed,
or proposed to be manufactured or processed,
only in small quantities (as defined by the Ad-
ministrator by rule) solely for purposes of—

(A) scientific experimentation or analysis,
or

(B) chemical research on, or analysis of such
substance or another substance, including
such research or analysis for the development
of a product,

if all persons engaged in such experimentation,
research, or analysis for a manufacturer or proc-
essor are notified (in such form and manner as
the Administrator may prescribe) of any risk to
health which the manufacturer, processor, or
the Administrator has reason to believe may be
associated with such chemical substance.

(4) The Administrator may, upon application
and by rule, exempt the manufacturer of any
new chemical substance from all or part of the
requirements of this section if the Adminis-
trator determines that the manufacture, proc-
essing, distribution in commerce, use, or dis-
posal of such chemical substance, or that any
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combination of such activities, will not present
an unreasonable risk of injury to health or the
environment. A rule promulgated under this
paragraph (and any substantive amendment to,
or repeal of, such a rule) shall be promulgated in
accordance with paragraphs (2) and (3) of section
2605(c) of this title.

(5) The Administrator may, upon application,
make the requirements of subsections (a) and (b)
of this section inapplicable with respect to the
manufacturing or processing of any chemical
substance (A) which exists temporarily as a re-
sult of a chemical reaction in the manufacturing
or processing of a mixture or another chemical
substance, and (B) to which there is no, and will
not be, human or environmental exposure.

(6) Immediately upon receipt of an application
under paragraph (1) or (5) the Administrator
shall publish in the Federal Register notice of
the receipt of such application. The Adminis-
trator shall give interested persons an oppor-
tunity to comment upon any such application
and shall, within 45 days of its receipt, either ap-
prove or deny the application. The Adminis-
trator shall publish in the Federal Register no-
tice of the approval or denial of such an applica-
tion.

(i) “Manufacture” and “process” defined

For purposes of this section, the terms ‘“‘“manu-
facture” and ‘‘process’” mean manufacturing or
processing for commercial purposes.

(Pub. L. 94-469, title I, §5, Oct. 11, 1976, 90 Stat.
2012; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

§2605. Regulation of hazardous chemical sub-
stances and mixtures

(a) Scope of regulation

If the Administrator finds that there is a rea-
sonable basis to conclude that the manufacture,
processing, distribution in commerce, use, or
disposal of a chemical substance or mixture, or
that any combination of such activities, pre-
sents or will present an unreasonable risk of in-
jury to health or the environment, the Adminis-
trator shall by rule apply one or more of the fol-
lowing requirements to such substance or mix-
ture to the extent necessary to protect ade-
quately against such risk using the least bur-
densome requirements:

(1) A requirement (A) prohibiting the manu-
facturing, processing, or distribution in com-
merce of such substance or mixture, or (B)
limiting the amount of such substance or mix-
ture which may be manufactured, processed,
or distributed in commerce.

(2) A requirement—

(A) prohibiting the manufacture, process-
ing, or distribution in commerce of such sub-
stance or mixture for (i) a particular use or
(ii) a particular use in a concentration in ex-
cess of a level specified by the Administrator
in the rule imposing the requirement, or

(B) limiting the amount of such substance
or mixture which may be manufactured,
processed, or distributed in commerce for (i)
a particular use or (ii) a particular use in a
concentration in excess of a level specified
by the Administrator in the rule imposing
the requirement.
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(3) A requirement that such substance or
mixture or any article containing such sub-
stance or mixture be marked with or accom-
panied by clear and adequate warnings and in-
structions with respect to its use, distribution
in commerce, or disposal or with respect to
any combination of such activities. The form
and content of such warnings and instructions
shall be prescribed by the Administrator.

(4) A requirement that manufacturers and
processors of such substance or mixture make
and retain records of the processes used to
manufacture or process such substance or mix-
ture and monitor or conduct tests which are
reasonable and necessary to assure compliance
with the requirements of any rule applicable
under this subsection.

(5) A requirement prohibiting or otherwise
regulating any manner or method of commer-
cial use of such substance or mixture.

(6)(A) A requirement prohibiting or other-
wise regulating any manner or method of dis-
posal of such substance or mixture, or of any
article containing such substance or mixture,
by its manufacturer or processor or by any
other person who uses, or disposes of, it for
commercial purposes.

(B) A requirement under subparagraph (A)
may not require any person to take any action
which would be in violation of any law or re-
quirement of, or in effect for, a State or politi-
cal subdivision, and shall require each person
subject to it to notify each State and political
subdivision in which a required disposal may
occur of such disposal.

(7 A requirement directing manufacturers
or processors of such substance or mixture (A)
to give notice of such unreasonable risk of in-
jury to distributors in commerce of such sub-
stance or mixture and, to the extent reason-
ably ascertainable, to other persons in posses-
sion of such substance or mixture or exposed
to such substance or mixture, (B) to give pub-
lic notice of such risk of injury, and (C) to re-
place or repurchase such substance or mixture
as elected by the person to which the require-
ment is directed.

Any requirement (or combination of require-
ments) imposed under this subsection may be
limited in application to specified geographic
areas.

(b) Quality control

If the Administrator has a reasonable basis to
conclude that a particular manufacturer or
processor is manufacturing or processing a
chemical substance or mixture in a manner
which unintentionally causes the chemical sub-
stance or mixture to present or which will cause
it to present an unreasonable risk of injury to
health or the environment—

(1) the Administrator may by order require
such manufacturer or processor to submit a
description of the relevant quality control
procedures followed in the manufacturing or
processing of such chemical substance or mix-
ture; and

(2) if the Administrator determines—

(A) that such quality control procedures
are inadequate to prevent the chemical sub-
stance or mixture from presenting such risk
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of injury, the Administrator may order the
manufacturer or processor to revise such
quality control procedures to the extent nec-
essary to remedy such inadequacy; or

(B) that the use of such quality control
procedures has resulted in the distribution
in commerce of chemical substances or mix-
tures which present an unreasonable risk of
injury to health or the environment, the Ad-
ministrator may order the manufacturer or
processor to (i) give notice of such risk to
processors or distributors in commerce of
any such substance or mixture, or to both,
and, to the extent reasonably ascertainable,
to any other person in possession of or ex-
posed to any such substance, (ii) to give pub-
lic notice of such risk, and (iii) to provide
such replacement or repurchase of any such
substance or mixture as is necessary to ade-
quately protect health or the environment.

A determination under subparagraph (A) or (B)
of paragraph (2) shall be made on the record
after opportunity for hearing in accordance with
section 554 of title 5. Any manufacturer or proc-
essor subject to a requirement to replace or re-
purchase a chemical substance or mixture may
elect either to replace or repurchase the sub-
stance or mixture and shall take either such ac-
tion in the manner prescribed by the Adminis-
trator.

(¢) Promulgation of subsection (a) rules

(1) In promulgating any rule under subsection
(a) of this section with respect to a chemical
substance or mixture, the Administrator shall
consider and publish a statement with respect
to—

(A) the effects of such substance or mixture
on health and the magnitude of the exposure
of human beings to such substance or mixture,

(B) the effects of such substance or mixture
on the environment and the magnitude of the
exposure of the environment to such substance
or mixture,

(C) the benefits of such substance or mixture
for various uses and the availability of sub-
stitutes for such uses, and

(D) the reasonably ascertainable economic
consequences of the rule, after consideration
of the effect on the national economy, small
business, technological innovation, the envi-
ronment, and public health.

If the Administrator determines that a risk of
injury to health or the environment could be
eliminated or reduced to a sufficient extent by
actions taken under another Federal law (or
laws) administered in whole or in part by the
Administrator, the Administrator may not pro-
mulgate a rule under subsection (a) of this sec-
tion to protect against such risk of injury unless
the Administrator finds, in the Administrator’s
discretion, that it is in the public interest to
protect against such risk under this chapter. In
making such a finding the Administrator shall
consider (i) all relevant aspects of the risk, as
determined by the Administrator in the Admin-
istrator’s discretion, (ii) a comparison of the es-
timated costs of complying with actions taken
under this chapter and under such law (or laws),
and (iii) the relative efficiency of actions under
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this chapter and under such law (or laws) to pro-
tect against such risk of injury.

(2) When prescribing a rule under subsection
(a) the Administrator shall proceed in accord-
ance with section 553 of title 5 (without regard
to any reference in such section to sections 556
and 557 of such title), and shall also (A) publish
a notice of proposed rulemaking stating with
particularity the reason for the proposed rule;
(B) allow interested persons to submit written
data, views, and arguments, and make all such
submissions publicly available; (C) provide an
opportunity for an informal hearing in accord-
ance with paragraph (3); (D) promulgate, if ap-
propriate, a final rule based on the matter in the
rulemaking record (as defined in section 2618(a)
of this title), and (E) make and publish with the
rule the finding described in subsection (a) of
this section.

(3) Informal hearings required by paragraph
(2)(C) shall be conducted by the Administrator
in accordance with the following requirements:

(A) Subject to subparagraph (B), an inter-
ested person is entitled—

(i) to present such person’s position orally
or by documentary submissions (or both),
and

(ii) if the Administrator determines that
there are disputed issues of material fact it
is necessary to resolve, to present such re-
buttal submissions and to conduct (or have
conducted under subparagraph (B)(ii)) such
cross-examination of persons as the Admin-
istrator determines (I) to be appropriate,
and (IT) to be required for a full and true dis-
closure with respect to such issues.

(B) The Administrator may prescribe such
rules and make such rulings concerning proce-
dures in such hearings to avoid unnecessary
costs or delay. Such rules or rulings may in-
clude (i) the imposition of reasonable time
limits on each interested person’s oral presen-
tations, and (ii) requirements that any cross-
examination to which a person may be enti-
tled under subparagraph (A) be conducted by
the Administrator on behalf of that person in
such manner as the Administrator determines
(I) to be appropriate, and (II) to be required for
a full and true disclosure with respect to dis-
puted issues of material fact.

(C)(i) Except as provided in clause (ii), if a
group of persons each of whom under subpara-
graphs (A) and (B) would be entitled to con-
duct (or have conducted) cross-examination
and who are determined by the Administrator
to have the same or similar interests in the
proceeding cannot agree upon a single rep-
resentative of such interests for purposes of
cross-examination, the Administrator may
make rules and rulings (I) limiting the rep-
resentation of such interest for such purposes,
and (IT) governing the manner in which such
cross-examination shall be limited.

(ii) When any person who is a member of a
group with respect to which the Administrator
has made a determination under clause (i) is
unable to agree upon group representation
with the other members of the group, then
such person shall not be denied under the au-
thority of clause (i) the opportunity to con-
duct (or have conducted) cross-examination as

TITLE 15—COMMERCE AND TRADE

§2605

to issues affecting the person’s particular in-
terests if (I) the person satisfies the Adminis-
trator that the person has made a reasonable
and good faith effort to reach agreement upon
group representation with the other members
of the group and (II) the Administrator deter-
mines that there are substantial and relevant
issues which are not adequately presented by
the group representative.

(D) A verbatim transcript shall be taken of
any oral presentation made, and cross-exam-
ination conducted in any informal hearing
under this subsection. Such transcript shall be
available to the public.

(4)(A) The Administrator may, pursuant to
rules prescribed by the Administrator, provide
compensation for reasonable attorneys’ fees, ex-
pert witness fees, and other costs of participat-
ing in a rulemaking proceeding for the promul-
gation of a rule under subsection (a) of this sec-
tion to any person—

(i) who represents an interest which would
substantially contribute to a fair determina-
tion of the issues to be resolved in the pro-
ceeding, and

(ii) if—

(I) the economic interest of such person is
small in comparison to the costs of effective
participation in the proceeding by such per-
son, or

(IT) such person demonstrates to the satis-
faction of the Administrator that such per-
son does not have sufficient resources ade-
quately to participate in the proceeding
without compensation under this subpara-
graph.

In determining for purposes of clause (i) if an in-
terest will substantially contribute to a fair de-
termination of the issues to be resolved in a pro-
ceeding, the Administrator shall take into ac-
count the number and complexity of such issues
and the extent to which representation of such
interest will contribute to widespread public
participation in the proceeding and representa-
tion of a fair balance of interests for the resolu-
tion of such issues.

(B) In determining whether compensation
should be provided to a person under subpara-
graph (A) and the amount of such compensation,
the Administrator shall take into account the
financial burden which will be incurred by such
person in participating in the rulemaking pro-
ceeding. The Administrator shall take such ac-
tion as may be necessary to ensure that the ag-
gregate amount of compensation paid under this
paragraph in any fiscal year to all persons who,
in rulemaking proceedings in which they receive
compensation, are persons who either—

(i) would be regulated by the proposed rule,
or

(ii) represent persons who would be so regu-
lated,

may not exceed 25 per centum of the aggregate
amount paid as compensation under this para-
graph to all persons in such fiscal year.

(5) Paragraph (1), (2), (3), and (4) of this sub-
section apply to the promulgation of a rule re-
pealing, or making a substantive amendment to,
a rule promulgated under subsection (a) of this
section.
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(d) Effective date

(1) The Administrator shall specify in any rule
under subsection (a) of this section the date on
which it shall take effect, which date shall be as
soon as feasible.

(2)(A) The Administrator may declare a pro-
posed rule under subsection (a) of this section to
be effective upon its publication in the Federal
Register and until the effective date of final ac-
tion taken, in accordance with subparagraph
(B), respecting such rule if—

(i) the Administrator determines that—

(I) the manufacture, processing, distribu-
tion in commerce, use, or disposal of the
chemical substance or mixture subject to
such proposed rule or any combination of
such activities is likely to result in an un-
reasonable risk of serious or widespread in-
jury to health or the environment before
such effective date; and

(IT) making such proposed rule so effective
is necessary to protect the public interest;
and

(ii) in the case of a proposed rule to prohibit
the manufacture, processing, or distribution of
a chemical substance or mixture because of
the risk determined under clause (i)(I), a court
has in an action under section 2606 of this title
granted relief with respect to such risk associ-
ated with such substance or mixture.

Such a proposed rule which is made so effective
shall not, for purposes of judicial review, be con-
sidered final agency action.

(B) If the Administrator makes a proposed
rule effective upon its publication in the Federal
Register, the Administrator shall, as expedi-
tiously as possible, give interested persons
prompt notice of such action, provide reasonable
opportunity, in accordance with paragraphs (2)
and (3) of subsection (c) of this section, for a
hearing on such rule, and either promulgate
such rule (as proposed or with modifications) or
revoke it; and if such a hearing is requested, the
Administrator shall commence the hearing
within five days from the date such request is
made unless the Administrator and the person
making the request agree upon a later date for
the hearing to begin, and after the hearing is
concluded the Administrator shall, within ten
days of the conclusion of the hearing, either pro-
mulgate such rule (as proposed or with modifica-
tions) or revoke it.

(e) Polychlorinated biphenyls

(1) Within six months after January 1, 1977,
the Administrator shall promulgate rules to—
(A) prescribe methods for the disposal of
polychlorinated biphenyls, and
(B) require polychlorinated biphenyls to be
marked with clear and adequate warnings, and
instructions with respect to their processing,
distribution in commerce, use, or disposal or
with respect to any combination of such ac-
tivities.
Requirements prescribed by rules under this
paragraph shall be consistent with the require-
ments of paragraphs (2) and (3).
(2)(A) Except as provided under subparagraph
(B), effective one year after January 1, 1977, no
person may manufacture, process, or distribute
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in commerce or use any polychlorinated bi-
phenyl in any manner other than in a totally en-
closed manner.

(B) The Administrator may by rule authorize
the manufacture, processing, distribution in
commerce or use (or any combination of such
activities) of any polychlorinated biphenyl in a
manner other than in a totally enclosed manner
if the Administrator finds that such manufac-
ture, processing, distribution in commerce, or
use (or combination of such activities) will not
present an unreasonable risk of injury to health
or the environment.

(C) For the purposes of this paragraph, the
term ‘‘totally enclosed manner’” means any
manner which will ensure that any exposure of
human beings or the environment to a poly-
chlorinated biphenyl will be insignificant as de-
termined by the Administrator by rule.

(3)(A) Except as provided in subparagraphs (B)
and (C)—

(i) no person may manufacture any poly-
chlorinated biphenyl after two years after
January 1, 1977, and

(ii) no person may process or distribute in
commerce any polychlorinated biphenyl after
two and one-half years after such date.

(B) Any person may petition the Adminis-
trator for an exemption from the requirements
of subparagraph (A), and the Administrator may
grant by rule such an exemption if the Adminis-
trator finds that—

(i) an unreasonable risk of injury to health
or environment would not result, and

(ii) good faith efforts have been made to de-
velop a chemical substance which does not
present an unreasonable risk of injury to
health or the environment and which may be
substituted for such polychlorinated biphenyl.

An exemption granted under this subparagraph
shall be subject to such terms and conditions as
the Administrator may prescribe and shall be in
effect for such period (but not more than one
year from the date it is granted) as the Adminis-
trator may prescribe.

(C) Subparagraph (A) shall not apply to the
distribution in commerce of any polychlorinated
biphenyl if such polychlorinated biphenyl was
sold for purposes other than resale before two
and one half years after October 11, 1976.

(4) Any rule under paragraph (1), (2)(B), or
(3)(B) shall be promulgated in accordance with
paragraphs (2), (3), and (4) of subsection (c) of
this section.

(5) This subsection does not limit the author-
ity of the Administrator, under any other provi-
sion of this chapter or any other Federal law, to
take action respecting any polychlorinated bi-
phenyl.

(f) Mercury
(1) Prohibition on sale, distribution, or trans-
fer of elemental mercury by Federal agen-
cies
Except as provided in paragraph (2), effective
beginning on October 14, 2008, no Federal agen-
cy shall convey, sell, or distribute to any
other Federal agency, any State or local gov-
ernment agency, or any private individual or
entity any elemental mercury under the con-
trol or jurisdiction of the Federal agency.
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(2) Exceptions

Paragraph (1) shall not apply to—

(A) a transfer between Federal agencies of
elemental mercury for the sole purpose of fa-
cilitating storage of mercury to carry out
this chapter; or

(B) a conveyance,
transfer of coal.

sale, distribution, or

(3) Leases of Federal coal

Nothing in this subsection prohibits the
leasing of coal.

(Pub. L. 94-469, title I, §6, Oct. 11, 1976, 90 Stat.
2020; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L.
109-364, div. A, title III, §317(a), Oct. 17, 2006, 120
Stat. 2142; Pub. L. 110-414, §3, Oct. 14, 2008, 122
Stat. 4342.)

AMENDMENTS

2008—Subsec. (f). Pub. L. 110414 added subsec. (f).

2006—Subsec. (e)(3)(A). Pub. L. 109-364, §317(a)(1), (b),
temporarily substituted ‘‘subparagraphs (B), (C), and
(D) for ‘‘subparagraphs (B) and (C)”’ in introductory
provisions. See Termination Date of 2006 Amendment
note below.

Subsec. (e)(3)(B). Pub. L. 109-364, §317(a)(2), (b), tem-
porarily substituted ‘‘but not more than 1 year from
the date it is granted, except as provided in subpara-
graph (D) for ‘‘but not more than one year from the
date it is granted’’ in concluding provisions. See Termi-
nation Date of 2006 Amendment note below.

Subsec. (e)(3)(D). Pub. L. 109-364, §317(a)(3), (b), tem-
porarily added subpar. (D) which read as follows: ‘““The
Administrator may extend an exemption granted pur-
suant to subparagraph (B) that has not yet expired for
a period not to exceed 60 days for the purpose of au-
thorizing the Secretary of Defense and the Secretaries
of the military departments to provide for the trans-
portation into the customs territory of the United
States of polychlorinated biphenyls generated by or
under the control of the Department of Defense for pur-
poses of their disposal, treatment, or storage in the
customs territory of the United States if those poly-
chlorinated biphenyls are already in transit from their
storage locations but the Administrator determines, in
the sole discretion of the Administrator, they would
not otherwise arrive in the customs territory of the
United States within the period of the original exemp-
tion. The Administrator shall promptly publish notice
of such extension in the Federal Register.”” See Termi-
nation Date of 2006 Amendment note below.

TERMINATION DATE OF 2006 AMENDMENT

Pub. L. 109-364, div. A, title III, §317(b), Oct. 17, 2006,
120 Stat. 2142, provided that: ‘““The amendments made
by subsection (a) [amending this section] shall cease to
have effect on September 30, 2012. The termination of
the authority to grant exemptions pursuant to such
amendments shall not effect the validity of any exemp-
tion granted prior to such date.”

§2606. Imminent hazards
(a) Actions authorized and required

(1) The Administrator may commence a civil
action in an appropriate district court of the
United States—

(A) for seizure of an imminently hazardous
chemical substance or mixture or any article
containing such a substance or mixture,

(B) for relief (as authorized by subsection (b)
of this section) against any person who manu-
factures, processes, distributes in commerce,
or uses, or disposes of, an imminently hazard-
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ous chemical substance or mixture or any ar-
ticle containing such a substance or mixture,
or

(C) for both such seizure and relief.

A civil action may be commenced under this
paragraph notwithstanding the existence of a
rule under section 2603 of this title, 2604 of this
title, 2605 of this title, or subchapter IV of this
chapter or an order under section 2604 of this
title or subchapter IV of this chapter, and not-
withstanding the pendency of any administra-
tive or judicial proceeding under any provision
of this chapter.

(2) If the Administrator has not made a rule
under section 2605(a) of this title immediately
effective (as authorized by section
2605(d)(2)(A)(i) of this title) with respect to an
imminently hazardous chemical substance or
mixture, the Administrator shall commence in a
district court of the United States with respect
to such substance or mixture or article contain-
ing such substance or mixture a civil action de-
scribed in subparagraph (A), (B), or (C) of para-
graph (1).

(b) Relief authorized

(1) The district court of the United States in
which an action under subsection (a) of this sec-
tion is brought shall have jurisdiction to grant
such temporary or permanent relief as may be
necessary to protect health or the environment
from the unreasonable risk associated with the
chemical substance, mixture, or article involved
in such action.

(2) In the case of an action under subsection
(a) of this section brought against a person who
manufactures, processes, or distributes in com-
merce a chemical substance or mixture or an ar-
ticle containing a chemical substance or mix-
ture, the relief authorized by paragraph (1) may
include the issuance of a mandatory order re-
quiring (A) in the case of purchasers of such sub-
stance, mixture, or article known to the defend-
ant, notification to such purchasers of the risk
associated with it; (B) public notice of such risk;
(C) recall; (D) the replacement or repurchase of
such substance, mixture, or article; or (E) any
combination of the actions described in the pre-
ceding clauses.

(3) In the case of an action under subsection
(a) of this section against a chemical substance,
mixture, or article, such substance, mixture, or
article may be proceeded against by process of
libel for its seizure and condemnation. Proceed-
ings in such an action shall conform as nearly as
possible to proceedings in rem in admiralty.

(¢) Venue and consolidation

(1)(A) An action under subsection (a) of this
section against a person who manufactures,
processes, or distributes a chemical substance or
mixture or an article containing a chemical sub-
stance or mixture may be brought in the United
States District Court for the District of Colum-
bia or for any judicial district in which any of
the defendants is found, resides, or transacts
business; and process in such an action may be
served on a defendant in any other district in
which such defendant resides or may be found.
An action under subsection (a) of this section
against a chemical substance, mixture, or arti-
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cle may be brought in any United States district
court within the jurisdiction of which the sub-
stance, mixture, or article is found.

(B) In determining the judicial district in
which an action may be brought under sub-
section (a) of this section in instances in which
such action may be brought in more than one ju-
dicial district, the Administrator shall take into
account the convenience of the parties.

(C) Subpeonas! requiring attendance of wit-
nesses in an action brought under subsection (a)
of this section may be served in any judicial dis-
trict.

(2) Whenever proceedings under subsection (a)
of this section involving identical chemical sub-
stances, mixtures, or articles are pending in
courts in two or more judicial districts, they
shall be consolidated for trial by order of any
such court upon application reasonably made by
any party in interest, upon notice to all parties
in interest.

(d) Action under section 2605

Where appropriate, concurrently with the fil-
ing of an action under subsection (a) of this sec-
tion or as soon thereafter as may be practicable,
the Administrator shall initiate a proceeding for
the promulgation of a rule under section 2605(a)
of this title.

(e) Representation

Notwithstanding any other provision of law, in
any action under subsection (a) of this section,
the Administrator may direct attorneys of the
Environmental Protection Agency to appear and
represent the Administrator in such an action.

() “Imminently hazardous chemical substance or
mixture” defined

For the purposes of subsection (a) of this sec-
tion, the term ‘“‘imminently hazardous chemical
substance or mixture” means a chemical sub-
stance or mixture which presents an imminent
and unreasonable risk of serious or widespread
injury to health or the environment. Such a risk
to health or the environment shall be considered
imminent if it is shown that the manufacture,
processing, distribution in commerce, use, or
disposal of the chemical substance or mixture,
or that any combination of such activities, is
likely to result in such injury to health or the
environment before a final rule under section
2605 of this title can protect against such risk.

(Pub. L. 94-469, title I, §7, Oct. 11, 1976, 90 Stat.
2026; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L.
102-550, title X, §1021(b)(1), Oct. 28, 1992, 106 Stat.
3923.)

AMENDMENTS

1992—Subsec. (a)(1). Pub. L. 102-550 substituted ‘‘sec-
tion 2603 of this title, 2604 of this title, 2605 of this title,
or subchapter IV of this chapter’ for ‘‘section 2603, 2604,
or 2605 of this title’’ in last sentence.

Pub. L. 102-550, which directed the insertion of ‘‘or
subchapter IV of this chapter’” after 2604, was exe-
cuted by making the insertion after ‘2604’ the second
time appearing in last sentence, to reflect the probable
intent of Congress.

180 in original. Probably should be ‘‘Subpoenas’.
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§2607. Reporting and retention of information
(a) Reports

(1) The Administrator shall promulgate rules
under which—

(A) each person (other than a small manu-
facturer or processor) who manufactures or
processes or proposes to manufacture or proc-
ess a chemical substance (other than a chemi-
cal substance described in subparagraph
(B)(ii)) shall maintain such records, and shall
submit to the Administrator such reports, as
the Administrator may reasonably require,
and

(B) each person (other than a small manu-
facturer or processor) who manufactures or
processes or proposes to manufacture or proc-
ess—

(i) a mixture, or

(ii) a chemical substance in small quan-
tities (as defined by the Administrator by
rule) solely for purposes of scientific experi-
mentation or analysis or chemical research
on, or analysis of, such substance or another
substance, including any such research or
analysis for the development of a product,

shall maintain records and submit to the Ad-
ministrator reports but only to the extent the
Administrator determines the maintenance of
records or submission of reports, or both, is
necessary for the effective enforcement of this
chapter.

The Administrator may not require in a rule
promulgated under this paragraph the mainte-
nance of records or the submission of reports
with respect to changes in the proportions of the
components of a mixture unless the Adminis-
trator finds that the maintenance of such
records or the submission of such reports, or
both, is necessary for the effective enforcement
of this chapter. For purposes of the compilation
of the list of chemical substances required under
subsection (b) of this section, the Administrator
shall promulgate rules pursuant to this sub-
section not later than 180 days after January 1,
1977.

(2) The Administrator may require under para-
graph (1) maintenance of records and reporting
with respect to the following insofar as known
to the person making the report or insofar as
reasonably ascertainable:

(A) The common or trade name, the chemi-
cal identity, and the molecular structure of
each chemical substance or mixture for which
such a report is required.

(B) The categories or proposed categories of
use of each such substance or mixture.

(C) The total amount of each such substance
and mixture manufactured or processed, rea-
sonable estimates of the total amount to be
manufactured or processed, the amount manu-
factured or processed for each of its categories
of use, and reasonable estimates of the
amount to be manufactured or processed for
each of its categories of use or proposed cat-
egories of use.

(D) A description of the byproducts resulting
from the manufacture, processing, use, or dis-
posal of each such substance or mixture.

(E) All existing data concerning the environ-
mental and health effects of such substance or
mixture.
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(F) The number of individuals exposed, and
reasonable estimates of the number who will
be exposed, to such substance or mixture in
their places of employment and the duration
of such exposure.

(G) In the initial report under paragraph (1)
on such substance or mixture, the manner or
method of its disposal, and in any subsequent
report on such substance or mixture, any
change in such manner or method.

To the extent feasible, the Administrator shall
not require under paragraph (1), any reporting
which is unnecessary or duplicative.

(3)(A)(i) The Administrator may by rule re-
quire a small manufacturer or processor of a
chemical substance to submit to the Adminis-
trator such information respecting the chemical
substance as the Administrator may require for
publication of the first list of chemical sub-
stances required by subsection (b) of this sec-
tion.

(ii) The Administrator may by rule require a
small manufacturer or processor of a chemical
substance or mixture—

(I) subject to a rule proposed or promulgated
under section 2603, 2604(b)(4), or 2605 of this
title, or an order in effect under section 2604(e)
of this title, or

(IT) with respect to which relief has been
granted pursuant to a civil action brought
under section 2604 or 2606 of this title,

to maintain such records on such substance or
mixture, and to submit to the Administrator
such reports on such substance or mixture, as
the Administrator may reasonably require. A
rule under this clause requiring reporting may
require reporting with respect to the matters re-
ferred to in paragraph (2).

(B) The Administrator, after consultation
with the Administrator of the Small Business
Administration, shall by rule prescribe stand-
ards for determining the manufacturers and
processors which qualify as small manufacturers
and processors for purposes of this paragraph
and paragraph (1).

(b) Inventory

(1) The Administrator shall compile, keep cur-
rent, and publish a list of each chemical sub-
stance which is manufactured or processed in
the United States. Such list shall at least in-
clude each chemical substance which any person
reports, under section 2604 of this title or sub-
section (a) of this section, is manufactured or
processed in the United States. Such list may
not include any chemical substance which was
not manufactured or processed in the United
States within three years before the effective
date of the rules promulgated pursuant to the
last sentence of subsection (a)(1) of this section.
In the case of a chemical substance for which a
notice is submitted in accordance with section
2604 of this title, such chemical substance shall
be included in such list as of the earliest date
(as determined by the Administrator) on which
such substance was manufactured or processed
in the United States. The Administrator shall
first publish such a list not later than 315 days
after January 1, 1977. The Administrator shall
not include in such list any chemical substance
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which is manufactured or processed only in
small quantities (as defined by the Adminis-
trator by rule) solely for purposes of scientific
experimentation or analysis or chemical re-
search on, or analysis of, such substance or an-
other substance, including such research or
analysis for the development of a product.

(2) To the extent consistent with the purposes
of this chapter, the Administrator may, in lieu
of listing, pursuant to paragraph (1), a chemical
substance individually, list a category of chemi-
cal substances in which such substance is in-
cluded.

(c) Records

Any person who manufactures, processes, or
distributes in commerce any chemical substance
or mixture shall maintain records of significant
adverse reactions to health or the environment,
as determined by the Administrator by rule, al-
leged to have been caused by the substance or
mixture. Records of such adverse reactions to
the health of employees shall be retained for a
period of 30 years from the date such reactions
were first reported to or known by the person
maintaining such records. Any other record of
such adverse reactions shall be retained for a pe-
riod of five years from the date the information
contained in the record was first reported to or
known by the person maintaining the record.
Records required to be maintained under this
subsection shall include records of consumer al-
legations of personal injury or harm to health,
reports of occupational disease or injury, and re-
ports or complaints of injury to the environ-
ment submitted to the manufacturer, processor,
or distributor in commerce from any source.
Upon request of any duly designated representa-
tive of the Administrator, each person who is re-
quired to maintain records under this subsection
shall permit the inspection of such records and
shall submit copies of such records.

(d) Health and safety studies

The Administrator shall promulgate rules
under which the Administrator shall require any
person who manufactures, processes, or distrib-
utes in commerce or who proposes to manufac-
ture, process, or distribute in commerce any
chemical substance or mixture (or with respect
to paragraph (2), any person who has possession
of a study) to submit to the Administrator—

(1) lists of health and safety studies (A) con-
ducted or initiated by or for such person with
respect to such substance or mixture at any
time, (B) known to such person, or (C) reason-
ably ascertainable by such person, except that
the Administrator may exclude certain types
or categories of studies from the requirements
of this subsection if the Administrator finds
that submission of lists of such studies are un-
necessary to carry out the purposes of this
chapter; and

(2) copies of any study contained on a list
submitted pursuant to paragraph (1) or other-
wise known by such person.

(e) Notice to Administrator of substantial risks

Any person who manufactures, processes, or
distributes in commerce a chemical substance or
mixture and who obtains information which rea-
sonably supports the conclusion that such sub-
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stance or mixture presents a substantial risk of
injury to health or the environment shall imme-
diately inform the Administrator of such infor-
mation unless such person has actual knowledge
that the Administrator has been adequately in-
formed of such information.

(f) “Manufacture” and “process” defined

For purposes of this section, the terms ‘“‘manu-
facture” and ‘‘process’” mean manufacture or
process for commercial purposes.

(Pub. L. 94-469, title I, §8, Oct. 11, 1976, 90 Stat.
2027; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

ASBESTOS INFORMATION

Pub. L. 100-577, Oct. 31, 1988, 102 Stat. 2901, provided
that:

“SECTION 1. SHORT TITLE.

“This Act may be cited as the ‘Asbestos Information
Act of 1988°.

“SEC. 2. SUBMISSION OF INFORMATION BY MANU-
FACTURERS.

“Within 90 days after the date of the enactment of
this Act [Oct. 31, 1988], any person who manufactured or
processed, before the date of the enactment of this Act,
asbestos or asbestos-containing material that was pre-
pared for sale for use as surfacing material, thermal
system insulation, or miscellaneous material in build-
ings (or whose corporate predecessor manufactured or
processed such asbestos or material) shall submit to
the Administrator of the Environmental Protection
Agency the years of manufacture, the types or classes
of product, and, to the extent available, other identify-
ing characteristics reasonably necessary to identify or
distinguish the asbestos or asbestos-containing mate-
rial. Such person also may submit to the Administrator
protocols for samples of asbestos and asbestos-contain-
ing material.

‘“SEC. 3. PUBLICATION OF INFORMATION.

“Within 30 days after the date of the enactment of
this Act [Oct. 31, 1988], the Administrator shall publish
a notice in the Federal Register that explains how,
when, and where the information specified in section 2
is to be submitted. The Administrator shall receive and
organize the information submitted under section 2
and, within 180 days after the date of the enactment of
this Act, shall publish the information. In carrying out
this section, the Administrator may not—

‘(1) review the information submitted under sec-
tion 2 for accuracy, or

‘(2) analyze such information to determine whether
it is reasonably necessary to identify or distinguish
the particular asbestos or asbestos-containing mate-
rial.

“SEC. 4. DEFINITIONS.
“In this Act:

‘(1) The term ‘asbestos’ means—

‘“(A) chrysotile, amosite, or crocidolite, or

‘“(B) in fibrous form, tremolite, anthophyllite, or
actinolite.

‘(2) The term ‘asbestos-containing material’ means
any material containing more than one percent as-
bestos by weight.

‘“(3) The term ‘identifying characteristics’ means a
description of asbestos or asbestos-containing mate-
rial, including—

‘“(A) the mineral or chemical constituents (or
both) of the asbestos or material by weight or vol-
ume (or both),

‘“(B) the types or classes of the product in which
the asbestos or material is contained,

‘(C) the designs, patterns, or textures of the prod-
uct in which the asbestos or material is contained,
and

TITLE 15—COMMERCE AND TRADE

Page 1668

‘(D) the means by which the product in which the
asbestos or material is contained may be distin-
guishable from other products containing asbestos
or asbestos-containing material.

‘“(4) The term ‘miscellaneous material’ means
building material on structural components, struc-
tural members, or fixtures, such as floor and ceiling
tiles. The term does not include surfacing material or
thermal system insulation.

‘() The term ‘protocol’ means any procedure for
taking, handling, and preserving samples of asbestos
and asbestos-containing material and for testing and
analyzing such samples for the purpose of determin-
ing the person who manufactured or processed for
sale such samples and the identifying characteristics
of such samples.

‘“(6) The term ‘surfacing material’ means material
in a building that is sprayed on surfaces, troweled on
surfaces, or otherwise applied to surfaces for acous-
tical, fireproofing, or other purposes, such as acous-
tical plaster on ceilings and fireproofing material on
structural members.

“(7) The term ‘thermal system insulation’ means
material in a building applied to pipes, fittings, boil-
ers, breeching, tanks, ducts, or other structural com-
ponents to prevent heat loss or gain or water con-
densation, or for other purposes.”

§ 2608. Relationship to other Federal laws
(a) Laws not administered by the Administrator

(1) If the Administrator has reasonable basis
to conclude that the manufacture, processing,
distribution in commerce, use, or disposal of a
chemical substance or mixture, or that any
combination of such activities, presents or will
present an unreasonable risk of injury to health
or the environment and determines, in the Ad-
ministrator’s discretion, that such risk may be
prevented or reduced to a sufficient extent by
action taken under a Federal law not adminis-
tered by the Administrator, the Administrator
shall submit to the agency which administers
such law a report which describes such risk and
includes in such description a specification of
the activity or combination of activities which
the Administrator has reason to believe so pre-
sents such risk. Such report shall also request
such agency—

(A)(i) to determine if the risk described in
such report may be prevented or reduced to a
sufficient extent by action taken under such
law, and

(ii) if the agency determines that such risk
may be so prevented or reduced, to issue an
order declaring whether or not the activity or
combination of activities specified in the de-
scription of such risk presents such risk; and

(B) to respond to the Administrator with re-
spect to the matters described in subpara-
graph (A).

Any report of the Administrator shall include a
detailed statement of the information on which
it is based and shall be published in the Federal
Register. The agency receiving a request under
such a report shall make the requested deter-
mination, issue the requested order, and make
the requested response within such time as the
Administrator specifies in the request, but such
time specified may not be less than 90 days from
the date the request was made. The response of
an agency shall be accompanied by a detailed
statement of the findings and conclusions of the
agency and shall be published in the Federal
Register.
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(2) If the Administrator makes a report under
paragraph (1) with respect to a chemical sub-
stance or mixture and the agency to which such
report was made either—

(A) issues an order declaring that the activ-
ity or combination of activities specified in
the description of the risk described in the re-
port does not present the risk described in the
report, or

(B) initiates, within 90 days of the publica-
tion in the Federal Register of the response of
the agency under paragraph (1), action under
the law (or laws) administered by such agency
to protect against such risk associated with
such activity or combination of activities,

the Administrator may not take any action
under section 2605 or 2606 of this title with re-
spect to such risk.

(3) If the Administrator has initiated action
under section 2605 or 2606 of this title with re-
spect to a risk associated with a chemical sub-
stance or mixture which was the subject of a re-
port made to an agency under paragraph (1),
such agency shall before taking action under the
law (or laws) administered by it to protect
against such risk consult with the Adminis-
trator for the purpose of avoiding duplication of
Federal action against such risk.

(b) Laws administered by the Administrator

The Administrator shall coordinate actions
taken under this chapter with actions taken
under other Federal laws administered in whole
or in part by the Administrator. If the Adminis-
trator determines that a risk to health or the
environment associated with a chemical sub-
stance or mixture could be eliminated or re-
duced to a sufficient extent by actions taken
under the authorities contained in such other
Federal laws, the Administrator shall use such
authorities to protect against such risk unless
the Administrator determines, in the Adminis-
trator’s discretion, that it is in the public inter-
est to protect against such risk by actions taken
under this chapter. This subsection shall not be
construed to relieve the Administrator of any
requirement imposed on the Administrator by
such other Federal laws.

(¢) Occupational safety and health

In exercising any authority under this chap-
ter, the Administrator shall not, for purposes of
section 653(b)(1) of title 29, be deemed to be exer-
cising statutory authority to prescribe or en-
force standards or regulations affecting occupa-
tional safety and health.

(d) Coordination

In administering this chapter, the Adminis-
trator shall consult and coordinate with the
Secretary of Health and Human Services and the
heads of any other appropriate Federal execu-
tive department or agency, any relevant inde-
pendent regulatory agency, and any other appro-
priate instrumentality of the Federal Govern-
ment for the purpose of achieving the maximum
enforcement of this chapter while imposing the
least burdens of duplicative requirements on
those subject to the chapter and for other pur-
poses. The Administrator shall, in the report re-
quired by section 2629 of this title, report annu-
ally to the Congress on actions taken to coordi-
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nate with such other Federal departments, agen-
cies, or instrumentalities, and on actions taken
to coordinate the authority under this chapter
with the authority granted under other Acts re-
ferred to in subsection (b) of this section.

(Pub. L. 94-469, title I, §9, Oct. 11, 1976, 90 Stat.
2030; Pub. L. 96-88, title V, §509(b), Oct. 17, 1979,
93 Stat. 695; renumbered title I, Pub. L. 99-519,
§3(c)(1), Oct. 22, 1986, 100 Stat. 2989.)

CHANGE OF NAME

‘““Secretary of Health and Human Services” sub-
stituted for ‘‘Secretary of Health, Education, and Wel-
fare’ in subsec. (d), pursuant to section 509(b) of Pub.
L. 96-88, which is classified to section 3508(b) of Title 20,
Education.

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
in subsec. (d) of this section relating to reporting cer-
tain coordinating actions annually to Congress in the
report required by section 2629 of this title, see section
3003 of Pub. L. 104-66, as amended, set out as a note
under section 1113 of Title 31, Money and Finance, and
page 163 of House Document No. 103-7.

§2609. Research, development, collection, dis-
semination, and utilization of data

(a) Authority

The Administrator shall, in consultation and
cooperation with the Secretary of Health and
Human Services and with other heads of appro-
priate departments and agencies, conduct such
research, development, and monitoring as is
necessary to carry out the purposes of this chap-
ter. The Administrator may enter into contracts
and may make grants for research, development,
and monitoring under this subsection. Contracts
may be entered into under this subsection with-
out regard to section 3324(a) and (b) of title 31
and section 6101 of title 41.

(b) Data systems

(1) The Administrator shall establish, admin-
ister, and be responsible for the continuing ac-
tivities of an interagency committee which shall
design, establish, and coordinate an efficient
and effective system, within the Environmental
Protection Agency, for the collection, dissemi-
nation to other Federal departments and agen-
cies, and use of data submitted to the Adminis-
trator under this chapter.

(2)(A) The Administrator shall, in consulta-
tion and cooperation with the Secretary of
Health and Human Services and other heads of
appropriate departments and agencies design,
establish, and coordinate an efficient and effec-
tive system for the retrieval of toxicological and
other scientific data which could be useful to
the Administrator in carrying out the purposes
of this chapter. Systematized retrieval shall be
developed for use by all Federal and other de-
partments and agencies with responsibilities in
the area of regulation or study of chemical sub-
stances and mixtures and their effect on health
or the environment.

(B) The Administrator, in consultation and co-
operation with the Secretary of Health and
Human Services, may make grants and enter
into contracts for the development of a data re-
trieval system described in subparagraph (A).
Contracts may be entered into under this sub-
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paragraph without regard to section 3324(a) and
(b) of title 31 and section 6101 of title 41.

(¢) Screening techniques

The Administrator shall coordinate, with the
Assistant Secretary for Health of the Depart-
ment of Health and Human Services, research
undertaken by the Administrator and directed
toward the development of rapid, reliable, and
economical screening techniques for carcino-
genic, mutagenic, teratogenic, and ecological ef-
fects of chemical substances and mixtures.

(d) Monitoring

The Administrator shall, in consultation and
cooperation with the Secretary of Health and
Human Services, establish and be responsible for
research aimed at the development, in coopera-
tion with local, State, and Federal agencies, of
monitoring techniques and instruments which
may be used in the detection of toxic chemical
substances and mixtures and which are reliable,
economical, and capable of being implemented
under a wide variety of conditions.

(e) Basic research

The Administrator shall, in consultation and
cooperation with the Secretary of Health and
Human Services, establish research programs to
develop the fundamental scientific basis of the
screening and monitoring techniques described
in subsections (¢) and (d) of this section, the
bounds of the reliability of such techniques, and
the opportunities for their improvement.

(f) Training

The Administrator shall establish and pro-
mote programs and workshops to train or facili-
tate the training of Federal laboratory and tech-
nical personnel in existing or newly developed
screening and monitoring techniques.

(g) Exchange of research and development re-
sults

The Administrator shall, in consultation with
the Secretary of Health and Human Services and
other heads of appropriate departments and
agencies, establish and coordinate a system for
exchange among Federal, State, and local au-
thorities of research and development results re-
specting toxic chemical substances and mix-
tures, including a system to facilitate and pro-
mote the development of standard data format
and analysis and consistent testing procedures.

(Pub. L. 94-469, title I, §10, Oct. 11, 1976, 90 Stat.
2031; Pub. L. 96-88, title V, §509(b), Oct. 17, 1979,
93 Stat. 695; renumbered title I, Pub. L. 99-519,
§3(c)(1), Oct. 22, 1986, 100 Stat. 2989.)

CODIFICATION

In subsec. (a), ‘‘section 3324(a) and (b) of title 31 and
section 6101 of title 41 substituted for ‘‘sections 3648
and 3709 of the Revised Statutes (31 U.S.C. 529, 14 U.S.C.
5)”’ on authority of Pub. L. 97-258, §4(b), Sept. 13, 1982,
96 Stat. 1067, which Act enacted Title 31, Money and Fi-
nance, and Pub. L. 111-350, §6(c), Jan. 4, 2011, 124 Stat.
3854, which Act enacted Title 41, Public Contracts.

In subsec. (b)(2)(B), ‘‘section 3324(a) and (b) of title 31
and section 6101 of title 41" substituted for ‘‘sections
3648 and 3709 of the Revised Statutes (31 U.S.C. 529, 41
U.S.C. 5)” on authority of Pub. L. 97-258, §4(b), Sept. 13,
1982, 96 Stat. 1067, which Act enacted Title 31, Money
and Finance, and Pub. L. 111-350, §6(c), Jan. 4, 2011, 124
Stat. 38564, which Act enacted Title 41, Public Con-
tracts.
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CHANGE OF NAME

‘““‘Secretary of Health and Human Services’” sub-
stituted for ‘‘Secretary of Health, Education, and Wel-
fare’ in subsecs. (a), (b)(2), (d), (e), and (g), and ‘‘De-
partment of Health and Human Services’ substituted
for “Department of Health, Education, and Welfare’’ in
subsec. (c¢), pursuant to section 509(b) of Pub. L. 96-88,
which is classified to section 3508(b) of Title 20, Edu-
cation.

AVAILABILITY OF GRANTS

Grants awarded under this section are available for
research, development, monitoring, public education,
training, demonstrations, and studies, beginning in fis-
cal year 2000 and thereafter, see provisions of title III
of Pub. L. 106-74, set out as a note under section 136r of
Title 7, Agriculture.

§2610. Inspections and subpoenas
(a) In general

For purposes of administering this chapter,
the Administrator, and any duly designated rep-
resentative of the Administrator, may inspect
any establishment, facility, or other premises in
which chemical substances, mixtures, or prod-
ucts subject to subchapter IV of this chapter are
manufactured, processed, stored, or held before
or after their distribution in commerce and any
conveyance being used to transport chemical
substances, mixtures, such products, or such ar-
ticles in connection with distribution in com-
merce. Such an inspection may only be made
upon the presentation of appropriate credentials
and of a written notice to the owner, operator,
or agent in charge of the premises or convey-
ance to be inspected. A separate notice shall be
given for each such inspection, but a notice
shall not be required for each entry made during
the period covered by the inspection. Each such
inspection shall be commenced and completed
with reasonable promptness and shall be con-
ducted at reasonable times, within reasonable
limits, and in a reasonable manner.

(b) Scope

(1) Except as provided in paragraph (2), an in-
spection conducted under subsection (a) of this
section shall extend to all things within the
premises or conveyance inspected (including
records, files, papers, processes, controls, and fa-
cilities) bearing on whether the requirements of
this chapter applicable to the chemical sub-
stances, mixtures, or products subject to sub-
chapter IV of this chapter within such premises
or conveyance have been complied with.

(2) No inspection under subsection (a) of this
section shall extend to—

(A) financial data,

(B) sales data (other than shipment data),

(C) pricing data,

(D) personnel data, or

(E) research data (other than data required
by this chapter or under a rule promulgated
thereunder),

unless the nature and extent of such data are de-
scribed with reasonable specificity in the writ-
ten notice required by subsection (a) of this sec-
tion for such inspection.

(c) Subpoenas

In carrying out this chapter, the Adminis-
trator may by subpoena require the attendance
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and testimony of witnesses and the production
of reports, papers, documents, answers to ques-
tions, and other information that the Adminis-
trator deems necessary. Witnesses shall be paid
the same fees and mileage that are paid wit-
nesses in the courts of the United States. In the
event of contumacy, failure, or refusal of any
person to obey any such subpoena, any district
court of the United States in which venue is
proper shall have jurisdiction to order any such
person to comply with such subpoena. Any fail-
ure to obey such an order of the court is punish-
able by the court as a contempt thereof.

(Pub. L. 94-469, title I, §11, Oct. 11, 1976, 90 Stat.
2032; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L.
102-550, title X, §1021(b)(2), (3), Oct. 28, 1992, 106
Stat. 3923.)

AMENDMENTS

1992—Subsec. (a). Pub. L. 102-550, §1021(b)(2), in first
sentence, substituted ‘‘substances, mixtures, or prod-
ucts subject to subchapter IV of this chapter’ for ‘‘sub-
stances or mixtures’ and inserted ‘‘such products,” be-
fore ‘‘or such articles’.

Subsec. (b)(1). Pub. L. 102-550, §1021(b)(3), substituted
‘“‘chemical substances, mixtures, or products subject to
subchapter IV of this chapter” for ‘‘chemical sub-
stances or mixtures”.

§2611. Exports
(a) In general

(1) Except as provided in paragraph (2) and
subsections (b) and (c¢) of this section, this chap-
ter (other than section 2607 of this title) shall
not apply to any chemical substance, mixture,
or to an article containing a chemical substance
or mixture, if—

(A) it can be shown that such substance,
mixture, or article is being manufactured,
processed, or distributed in commerce for ex-
port from the United States, unless such sub-
stance, mixture, or article was, in fact, manu-
factured, processed, or distributed in com-
merce, for use in the United States, and

(B) such substance, mixture, or article (when
distributed in commerce), or any container in
which it is enclosed (when so distributed),
bears a stamp or label stating that such sub-
stance, mixture, or article is intended for ex-
port.

(2) Paragraph (1) shall not apply to any chemi-
cal substance, mixture, or article if the Admin-
istrator finds that the substance, mixture, or ar-
ticle will present an unreasonable risk of injury
to health within the United States or to the en-
vironment of the United States. The Adminis-
trator may require, under section 2603 of this
title, testing of any chemical substance or mix-
ture exempted from this chapter by paragraph
(1) for the purpose of determining whether or
not such substance or mixture presents an un-
reasonable risk of injury to health within the
United States or to the environment of the
United States.

(b) Notice

(1) If any person exports or intends to export
to a foreign country a chemical substance or
mixture for which the submission of data is re-
quired under section 2603 or 2604(b) of this title,
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such person shall notify the Administrator of
such exportation or intent to export and the Ad-
ministrator shall furnish to the government of
such country notice of the availability of the
data submitted to the Administrator under such
section for such substance or mixture.

(2) If any person exports or intends to export
to a foreign country a chemical substance or
mixture for which an order has been issued
under section 2604 of this title or a rule has been
proposed or promulgated under section 2604 or
2605 of this title, or with respect to which an ac-
tion is pending, or relief has been granted under
section 2604 or 2606 of this title, such person
shall notify the Administrator of such expor-
tation or intent to export and the Administrator
shall furnish to the government of such country
notice of such rule, order, action, or relief.

(c) Prohibition on export of elemental mercury

(1) Prohibition

Effective January 1, 2013, the export of ele-
mental mercury from the United States is pro-
hibited.

(2) Inapplicability of subsection (a)

Subsection (a) shall not apply to this sub-
section.
(3) Report to Congress on mercury compounds
(A) Report

Not later than one year after October 14,
2008, the Administrator shall publish and
submit to Congress a report on mercuric
chloride, mercurous chloride or calomel,
mercuric oxide, and other mercury com-
pounds, if any, that may currently be used
in significant quantities in products or proc-
esses. Such report shall include an analysis
of—

(i) the sources and amounts of each of
the mercury compounds imported into the
United States or manufactured in the
United States annually;

(ii) the purposes for which each of these
compounds are used domestically, the
amount of these compounds currently con-
sumed annually for each purpose, and the
estimated amounts to be consumed for
each purpose in 2010 and beyond;

(iii) the sources and amounts of each
mercury compound exported from the
United States annually in each of the last
three years;

(iv) the potential for these compounds to
be processed into elemental mercury after
export from the United States; and

(v) other relevant information that Con-
gress should consider in determining
whether to extend the export prohibition
to include one or more of these mercury
compounds.

(B) Procedure

For the purpose of preparing the report
under this paragraph, the Administrator
may utilize the information gathering au-
thorities of this subchapter, including sec-
tions 2609 and 2610 of this title.

(4) Essential use exemption

(A) Any person residing in the United States
may petition the Administrator for an exemp-
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tion from the prohibition in paragraph (1), and
the Administrator may grant by rule, after no-
tice and opportunity for comment, an exemp-
tion for a specified use at an identified foreign
facility if the Administrator finds that—

(i) nonmercury alternatives for the speci-
fied use are not available in the country
where the facility is located;

(ii) there is no other source of elemental
mercury available from domestic supplies
(not including new mercury mines) in the
country where the elemental mercury will
be used;

(iii) the country where the elemental mer-
cury will be used certifies its support for the
exemption;

(iv) the export will be conducted in such a
manner as to ensure the elemental mercury
will be used at the identified facility as de-
scribed in the petition, and not otherwise di-
verted for other uses for any reason;

(v) the elemental mercury will be used in
a manner that will protect human health
and the environment, taking into account
local, regional, and global human health and
environmental impacts;

(vi) the elemental mercury will be handled
and managed in a manner that will protect
human health and the environment, taking
into account local, regional, and global
human health and environmental impacts;
and

(vii) the export of elemental mercury for
the specified use is consistent with inter-
national obligations of the United States in-
tended to reduce global mercury supply, use,
and pollution.

(B) Each exemption issued by the Adminis-
trator pursuant to this paragraph shall con-
tain such terms and conditions as are nec-
essary to minimize the export of elemental
mercury and ensure that the conditions for
granting the exemption will be fully met, and
shall contain such other terms and conditions
as the Administrator may prescribe. No ex-
emption granted pursuant to this paragraph
shall exceed three years in duration and no
such exemption shall exceed 10 metric tons of
elemental mercury.

(C) The Administrator may by order suspend
or cancel an exemption under this paragraph
in the case of a violation described in subpara-
graph (D).

(D) A violation of this subsection or the
terms and conditions of an exemption, or the
submission of false information in connection
therewith, shall be considered a prohibited act
under section 2614 of this title, and shall be
subject to penalties under section 2615 of this
title, injunctive relief under section 2616 of
this title, and citizen suits under section 2619
of this title.

(5) Consistency with trade obligations

Nothing in this subsection affects, replaces,
or amends prior law relating to the need for
consistency with international trade obliga-
tions.

(6) Export of coal

Nothing in this subsection shall be con-
strued to prohibit the export of coal.
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(Pub. L. 94-469, title I, §12, Oct. 11, 1976, 90 Stat.
2033; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L.
110-414, §4, Oct. 14, 2008, 122 Stat. 4342.)

AMENDMENTS

2008—Subsec. (a)(1). Pub. L. 110-414, §4(1), substituted
‘‘subsections (b) and (c¢)”’ for ‘‘subsection (b)”’ in intro-
ductory provisions.

Subsec. (¢). Pub. L. 110-414, §4(2), added subsec. (c).

FINDINGS

Pub. L. 110-414, §2, Oct. 14, 2008, 122 Stat. 4341, pro-
vided that: ‘“Congress finds that—

‘(1) mercury is highly toxic to humans, eco-
systems, and wildlife;

‘“(2) as many as 10 percent of women in the United
States of childbearing age have mercury in the blood
at a level that could put a baby at risk;

‘“(3) as many as 630,000 children born annually in
the United States are at risk of neurological prob-
lems related to mercury;

‘“(4) the most significant source of mercury expo-
sure to people in the United States is ingestion of
mercury-contaminated fish;

‘(5) the Environmental Protection Agency reports
that, as of 2004—

““(A) 44 States have fish advisories covering over

13,000,000 lake acres and over 750,000 river miles;

“(B) in 21 States the freshwater advisories are
statewide; and

“(C) in 12 States the coastal advisories are state-
wide;

‘“(6) the long-term solution to mercury pollution is
to minimize global mercury use and releases to even-
tually achieve reduced contamination levels in the
environment, rather than reducing fish consumption
since uncontaminated fish represents a critical and
healthy source of nutrition worldwide;

‘“(7) mercury pollution is a transboundary pollut-
ant, depositing locally, regionally, and globally, and
affecting water bodies near industrial sources (in-
cluding the Great Lakes) and remote areas (including
the Arctic Circle);

‘“(8) the free trade of elemental mercury on the
world market, at relatively low prices and in ready
supply, encourages the continued use of elemental
mercury outside of the United States, often involving
highly dispersive activities such as artisinal [prob-
ably should be ‘“‘artisanal’’] gold mining;

“(9) the intentional use of mercury is declining in
the United States as a consequence of process
changes to manufactured products (including bat-
teries, paints, switches, and measuring devices), but
those uses remain substantial in the developing world
where releases from the products are extremely like-
ly due to the limited pollution control and waste
management infrastructures in those countries;

‘“(10) the member countries of the European Union
collectively are the largest source of elemental mer-
cury exports globally;

‘“(11) the European Commission has proposed to the
European Parliament and to the Council of the Euro-
pean Union a regulation to ban exports of elemental
mercury from the European Union by 2011;

‘(12) the United States is a net exporter of ele-
mental mercury and, according to the United States
Geological Survey, exported 506 metric tons of ele-
mental mercury more than the United States im-
ported during the period of 2000 through 2004; and

‘(13) banning exports of elemental mercury from
the United States will have a notable effect on the
market availability of elemental mercury and
switching to affordable mercury alternatives in the
developing world.”

§2612. Entry into customs territory of the United
States
(a) In general

(1) The Secretary of the Treasury shall refuse
entry into the customs territory of the United
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States (as defined in general note 2 of the Har-
monized Tariff Schedule of the United States) of
any chemical substance, mixture, or article con-
taining a chemical substance or mixture offered
for such entry if—
(A) it fails to comply with any rule in effect
under this chapter, or
(B) it is offered for entry in violation of sec-
tion 2604 of this title, 2605 of this title, or sub-
chapter IV of this chapter, a rule or order
under section 2604 of this title, 2605 of this
title, or subchapter IV of this chapter, or an
order issued in a civil action brought under
section 2604 of this title, 2606 of this title or
subchapter IV of this chapter.

(2) If a chemical substance, mixture, or article
is refused entry under paragraph (1), the Sec-
retary of the Treasury shall notify the con-
signee of such entry refusal, shall not release it
to the consignee, and shall cause its disposal or
storage (under such rules as the Secretary of the
Treasury may prescribe) if it has not been ex-
ported by the consignee within 90 days from the
date of receipt of notice of such refusal, except
that the Secretary of the Treasury may, pending
a review by the Administrator of the entry re-
fusal, release to the consignee such substance,
mixture, or article on execution of bond for the
amount of the full invoice of such substance,
mixture, or article (as such value is set forth in
the customs entry), together with the duty
thereon. On failure to return such substance,
mixture, or article for any cause to the custody
of the Secretary of the Treasury when de-
manded, such consignee shall be liable to the
United States for liquidated damages equal to
the full amount of such bond. All charges for
storage, cartage, and labor on and for disposal of
substances, mixtures, or articles which are re-
fused entry or release under this section shall be
paid by the owner or consignee, and in default of
such payment shall constitute a lien against any
future entry made by such owner or consignee.
(b) Rules

The Secretary of the Treasury, after consulta-
tion with the Administrator, shall issue rules
for the administration of subsection (a) of this
section.

(Pub. L. 94469, title I, §13, Oct. 11, 1976, 90 Stat.
2034; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L.
100-418, title I, §1214(e)(2), Aug. 23, 1988, 102 Stat.
1156; Pub. L. 102-550, title X, §1021(b)(4), Oct. 28,
1992, 106 Stat. 3923.)

REFERENCES IN TEXT

The Harmonized Tariff Schedule of the United States,
referred to in subsec. (a), is not set out in the Code. See
Publication of Harmonized Tariff Schedule note set out
under section 1202 of Title 19, Customs Duties.

AMENDMENTS

1992—Subsec. (a)(1)(B). Pub. L. 102-550 substituted
‘“‘section 2604 of this title, 2605 of this title, or sub-
chapter IV of this chapter’” for ‘‘section 2604 or 2605 of
this title” in two places and ‘‘section 2604 of this title,
2606 of this title or subchapter IV of this chapter’ for
“‘section 2604 or 2606 of this title”.

1988—Subsec. (a)(1). Pub. L. 100-418 substituted ‘‘gen-
eral note 2 of the Harmonized Tariff Schedule of the
United States’ for ‘‘general headnote 2 to the Tariff
Schedules of the United States’ in introductory text.
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EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100418 effective Jan. 1, 1989,
and applicable with respect to articles entered on or
after such date, see section 1217(b)(1) of Pub. L. 100-418,
set out as an Effective Date note under section 3001 of
Title 19, Customs Duties.

§2613. Disclosure of data
(a) In general

Except as provided by subsection (b) of this
section, any information reported to, or other-
wise obtained by, the Administrator (or any rep-
resentative of the Administrator) under this
chapter, which is exempt from disclosure pursu-
ant to subsection (a) of section 552 of title 5 by
reason of subsection (b)(4) of such section, shall,
notwithstanding the provisions of any other sec-
tion of this chapter, not be disclosed by the Ad-
ministrator or by any officer or employee of the
United States, except that such information—

(1) shall be disclosed to any officer or em-
ployee of the United States—

(A) in connection with the official duties
of such officer or employee under any law
for the protection of health or the environ-
ment, or

(B) for specific law enforcement purposes;

(2) shall be disclosed to contractors with the
United States and employees of such contrac-
tors if in the opinion of the Administrator
such disclosure is necessary for the satisfac-
tory performance by the contractor of a con-
tract with the United States entered into on
or after October 11, 1976, for the performance
of work in connection with this chapter and
under such conditions as the Administrator
may specify;

(3) shall be disclosed if the Administrator de-
termines it necessary to protect health or the
environment against an unreasonable risk of
injury to health or the environment; or

(4) may be disclosed when relevant in any
proceeding under this chapter, except that dis-
closure in such a proceeding shall be made in
such manner as to preserve confidentiality to
the extent practicable without impairing the
proceeding.

In any proceeding under section 552(a) of title 5
to obtain information the disclosure of which
has been denied because of the provisions of this
subsection, the Administrator may not rely on
section 552(b)(3) of such title to sustain the Ad-
ministrator’s action.

(b) Data from health and safety studies

(1) Subsection (a) does not prohibit the disclo-
sure of—
(A) any health and safety study which is
submitted under this chapter with respect to—
(i) any chemical substance or mixture
which, on the date on which such study is to
be disclosed has been offered for commercial
distribution, or
(ii) any chemical substance or mixture for
which testing is required under section 2603
of this title or for which notification is re-
quired under section 2604 of this title, and

(B) any data reported to, or otherwise ob-
tained by, the Administrator from a health
and safety study which relates to a chemical
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substance or mixture described in clause (i) or
(ii) of subparagraph (A).

This paragraph does not authorize the release of
any data which discloses processes used in the
manufacturing or processing of a chemical sub-
stance or mixture or, in the case of a mixture,
the release of data disclosing the portion of the
mixture comprised by any of the chemical sub-
stances in the mixture.

(2) If a request is made to the Administrator
under subsection (a) of section 552 of title 5 for
information which is described in the first sen-
tence of paragraph (1) and which is not informa-
tion described in the second sentence of such
paragraph, the Administrator may not deny
such request on the basis of subsection (b)(4) of
such section.

(c) Designation and release of confidential data

(1) In submitting data under this chapter, a
manufacturer, processor, or distributor in com-
merce may (A) designate the data which such
person believes is entitled to confidential treat-
ment under subsection (a) of this section, and
(B) submit such designated data separately from
other data submitted under this chapter. A des-
ignation under this paragraph shall be made in
writing and in such manner as the Adminis-
trator may prescribe.

(2)(A) Except as provided by subparagraph (B),
if the Administrator proposes to release for in-
spection data which has been designated under
paragraph (1)(A), the Administrator shall notify,
in writing and by certified mail, the manufac-
turer, processor, or distributor in commerce who
submitted such data of the intent to release
such data. If the release of such data is to be
made pursuant to a request made under section
5b2(a) of title 5, such notice shall be given imme-
diately upon approval of such request by the Ad-
ministrator. The Administrator may not release
such data until the expiration of 30 days after
the manufacturer, processor, or distributor in
commerce submitting such data has received the
notice required by this subparagraph.

(B)(i) Subparagraph (A) shall not apply to the
release of information under paragraph (1), (2),
(3), or (4) of subsection (a) of this section, except
that the Administrator may not release data
under paragraph (3) of subsection (a) of this sec-
tion unless the Administrator has notified each
manufacturer, processor, and distributor in
commerce who submitted such data of such re-
lease. Such notice shall be made in writing by
certified mail at least 156 days before the release
of such data, except that if the Administrator
determines that the release of such data is nec-
essary to protect against an imminent, unrea-
sonable risk of injury to health or the environ-
ment, such notice may be made by such means
as the Administrator determines will provide
notice at least 24 hours before such release is
made.

(ii) Subparagraph (A) shall not apply to the re-
lease of information described in subsection
(b)(1) of this section other than information de-
scribed in the second sentence of such sub-
section.

(d) Criminal penalty for wrongful disclosure

(1) Any officer or employee of the United
States or former officer or employee of the
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United States, who by virtue of such employ-
ment or official position has obtained possession
of, or has access to, material the disclosure of
which is prohibited by subsection (a) of this sec-
tion, and who knowing that disclosure of such
material is prohibited by such subsection, will-
fully discloses the material in any manner to
any person not entitled to receive it, shall be
guilty of a misdemeanor and fined not more
than $5,000 or imprisoned for not more than one
year, or both. Section 1905 of title 18 does not
apply with respect to the publishing, divulging,
disclosure, or making known of, or making
available, information reported or otherwise ob-
tained under this chapter.

(2) For the purposes of paragraph (1), any con-
tractor with the United States who is furnished
information as authorized by subsection (a)(2) of
this section, and any employee of any such con-
tractor, shall be considered to be an employee of
the United States.

(e) Access by Congress

Notwithstanding any limitation contained in
this section or any other provision of law, all in-
formation reported to or otherwise obtained by
the Administrator (or any representative of the
Administrator) under this chapter shall be made
available, upon written request of any duly au-
thorized committee of the Congress, to such
committee.

(Pub. L. 94469, title I, §14, Oct. 11, 1976, 90 Stat.
2034; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

§2614. Prohibited acts

It shall be unlawful for any person to—

(1) fail or refuse to comply with (A) any rule
promulgated or order issued under section 2603
of this title, (B) any requirement prescribed by
section 2604 or 2605 of this title, (C) any rule
promulgated or order issued under section 2604
or 2605 of this title, or (D) any requirement of
subchapter II of this chapter or any rule pro-
mulgated or order issued under subchapter II
of this chapter;

(2) use for commercial purposes a chemical
substance or mixture which such person knew
or had reason to know was manufactured,
processed, or distributed in commerce in viola-
tion of section 2604 or 2605 of this title, a rule
or order under section 2604 or 2605 of this title,
or an order issued in action brought under sec-
tion 2604 or 2606 of this title;

(3) fail or refuse to (A) establish or maintain
records, (B) submit reports, notices, or other
information, or (C) permit access to or copy-
ing of records, as required by this chapter or a
rule thereunder; or

(4) fail or refuse to permit entry or inspec-
tion as required by section 2610 of this title.

(Pub. L. 94-469, title I, §15, Oct. 11, 1976, 90 Stat.
2036; renumbered title I and amended Pub. L.
99-519, §3(b)(1), (c)(1), Oct. 22, 1986, 100 Stat. 2988,
2989.)

AMENDMENTS
1986—Par. (1)(D). Pub. L. 99-519 added cl. (D).
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§2615. Penalties

(a) Civil

(1) Any person who violates a provision of sec-
tion 2614 or 2689 of this title shall be liable to
the United States for a civil penalty in an
amount not to exceed $25,000 for each such viola-
tion. Each day such a violation continues shall,
for purposes of this subsection, constitute a sep-
arate violation of section 2614 or 2689 of this
title.

(2)(A) A civil penalty for a violation of section
section 2614 or 2689 of this title shall be assessed
by the Administrator by an order made on the
record after opportunity (provided in accordance
with this subparagraph) for a hearing in accord-
ance with section 554 of title 5. Before issuing
such an order, the Administrator shall give writ-
ten notice to the person to be assessed a civil
penalty under such order of the Administrator’s
proposal to issue such order and provide such
person an opportunity to request, within 15 days
of the date the notice is received by such person,
such a hearing on the order.

(B) In determining the amount of a civil pen-
alty, the Administrator shall take into account
the nature, circumstances, extent, and gravity
of the violation or violations and, with respect
to the violator, ability to pay, effect on ability
to continue to do business, any history of prior
such violations, the degree of culpability, and
such other matters as justice may require.

(C) The Administrator may compromise, mod-
ify, or remit, with or without conditions, any
civil penalty which may be imposed under this
subsection. The amount of such penalty, when
finally determined, or the amount agreed upon
in compromise, may be deducted from any sums
owing by the United States to the person
charged.

(3) Any person who requested in accordance
with paragraph (2)(A) a hearing respecting the
assessment of a civil penalty and who is ag-
grieved by an order assessing a civil penalty
may file a petition for judicial review of such
order with the United States Court of Appeals
for the District of Columbia Circuit or for any
other circuit in which such person resides or
transacts business. Such a petition may only be
filed within the 30-day period beginning on the
date the order making such assessment was is-
sued.

(4) If any person fails to pay an assessment of
a civil penalty—

(A) after the order making the assessment
has become a final order and if such person
does not file a petition for judicial review of
the order in accordance with paragraph (3), or

(B) after a court in an action brought under
paragraph (3) has entered a final judgment in
favor of the Administrator,

the Attorney General shall recover the amount
assessed (plus interest at currently prevailing
rates from the date of the expiration of the 30-
day period referred to in paragraph (3) or the
date of such final judgment, as the case may be)
in an action brought in any appropriate district
court of the United States. In such an action,
the validity, amount, and appropriateness of
such penalty shall not be subject to review.
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(b) Criminal

Any person who knowingly or willfully vio-
lates any provision of section 2614 or 2689 of this
title, shall, in addition to or in lieu of any civil
penalty which may be imposed under subsection
(a) of this section for such violation, be subject,
upon conviction, to a fine of not more than
$25,000 for each day of violation, or to imprison-
ment for not more than one year, or both.

(Pub. L. 94-469, title I, §16, Oct. 11, 1976, 90 Stat.
2037; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L.
102-550, title X, §1021(b)(5), Oct. 28, 1992, 106 Stat.
3923.)

AMENDMENTS

1992—Subsecs. (a)(1), (2)(A), (b). Pub. L. 102-550 sub-
stituted ‘‘section 2614 or 2689 of this title” for ‘‘section
2614 of this title’’ wherever appearing.

§ 2616. Specific enforcement and seizure
(a) Specific enforcement

(1) The district courts of the United States
shall have jurisdiction over civil actions to—

(A) restrain any violation of section 2614 or
2689 of this title,

(B) restrain any person from taking any ac-
tion prohibited by section 2604 of this title,
2605 of this title, or subchapter IV of this chap-
ter, or by a rule or order under section 2604 of
this title, 2605 of this title, or subchapter IV of
this chapter,

(C) compel the taking of any action required
by or under this chapter, or

(D) direct any manufacturer or processor of
a chemical substance, mixture, or product sub-
ject to subchapter IV of this chapter manufac-
tured or processed in violation of section 2604
of this title, 2605 of this title, or subchapter IV
of this chapter, or a rule or order under sec-
tion 2604 of this title, 2605 of this title, or sub-
chapter IV of this chapter, and distributed in
commerce, (i) to give notice of such fact to
distributors in commerce of such substance,
mixture, or product and, to the extent reason-
ably ascertainable, to other persons in posses-
sion of such substance, mixture, or product or
exposed to such substance, mixture, or prod-
uct, (ii) to give public notice of such risk of in-
jury, and (iii) to either replace or repurchase
such substance, mixture, or product, which-
ever the person to which the requirement is
directed elects.

(2) A civil action described in paragraph (1)
may be brought—

(A) in the case of a civil action described in
subparagraph (A) of such paragraph, in the
United States district court for the judicial
district wherein any act, omission, or trans-
action constituting a violation of section 2614
of this title occurred or wherein the defendant
is found or transacts business, or

(B) in the case of any other civil action de-
scribed in such paragraph, in the United
States district court for the judicial district
wherein the defendant is found or transacts
business.

In any such civil action process may be served
on a defendant in any judicial district in which
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a defendant resides or may be found. Subpoenas
requiring attendance of witnesses in any such
action may be served in any judicial district.

(b) Seizure

Any chemical substance, mixture, or product
subject to subchapter IV of this chapter which
was manufactured, processed, or distributed in
commerce in violation of this chapter or any
rule promulgated or order issued under this
chapter or any article containing such a sub-
stance or mixture shall be liable to be proceeded
against, by process of libel, for the seizure and
condemnation of such substance, mixture, prod-
uct, or article, in any district court of the
United States within the jurisdiction of which
such substance, mixture, product, or article is
found. Such proceedings shall conform as nearly
as possible to proceedings in rem in admiralty.

(Pub. L. 94469, title I, §17, Oct. 11, 1976, 90 Stat.
2037; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989; amended Pub. L.
102-550, title X, §1021(b)(6), (7), Oct. 28, 1992, 106
Stat. 3923.)

AMENDMENTS

1992—Subsec. (a). Pub. L. 102-550, §1021(b)(6), which di-
rected that subsec. (a) be amended ‘‘to read as follows”’
and then set out the subsec. (a) designation and head-
ing, followed by the par. (1) designation and text, with-
out any restatement of par. (2), was executed as a gen-
eral amendment of par. (1) only, to reflect the probable
intent of Congress. Prior to amendment, par. (1) read as
follows: ““The district courts of the United States shall
have jurisdiction over civil actions to—

“(A) restrain any violation of section 2614 of this
title,

‘“(B) restrain any person from taking any action
prohibited by section 2604 or 2605 of this title or by a
rule or order under section 2604 or 2605 of this title,

‘(C) compel the taking of any action required by or
under this chapter, or

‘(D) direct any manufacturer or processor of a
chemical substance or mixture manufactured or proc-
essed in violation of section 2604 or 2605 of this title
or a rule or order under section 2604 or 2605 of this
title and distributed in commerce, (i) to give notice
of such fact to distributors in commerce of such sub-
stance or mixture and, to the extent reasonably as-
certainable, to other persons in possession of such
substance or mixture or exposed to such substance or
mixture, (ii) to give public notice of such risk of in-
jury, and (iii) to either replace or repurchase such
substance or mixture, whichever the person to which
the requirement is directed elects.”

Subsec. (b). Pub. L. 102-550, §1021(b)(7), in first sen-
tence substituted ‘‘substance, mixture, or product sub-
ject to subchapter IV of this chapter” for ‘‘substance or
mixture’ and inserted ‘‘product,’” before ‘‘or article’ in
two places.

§2617. Preemption
(a) Effect on State law

(1) Except as provided in paragraph (2), noth-
ing in this chapter shall affect the authority of
any State or political subdivision of a State to
establish or continue in effect regulation of any
chemical substance, mixture, or article contain-
ing a chemical substance or mixture.

(2) Except as provided in subsection (b) of this
section—

(A) if the Administrator requires by a rule
promulgated under section 2603 of this title

the testing of a chemical substance or mix-
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ture, no State or political subdivision may,
after the effective date of such rule, establish
or continue in effect a requirement for the
testing of such substance or mixture for pur-
poses similar to those for which testing is re-
quired under such rule; and

(B) if the Administrator prescribes a rule or
order under section 2604 or 2605 of this title
(other than a rule imposing a requirement de-
scribed in subsection (a)(6) of section 2605 of
this title) which is applicable to a chemical
substance or mixture, and which is designed to
protect against a risk of injury to health or
the environment associated with such sub-
stance or mixture, no State or political sub-
division of a State may, after the effective
date of such requirement, establish or con-
tinue in effect, any requirement which is ap-
plicable to such substance or mixture, or an
article containing such substance or mixture,
and which is designed to protect against such
risk unless such requirement (i) is identical to
the requirement prescribed by the Adminis-
trator, (ii) is adopted under the authority of
the Clean Air Act [42 U.S.C. 7401 et seq.] or any
other Federal law, or (iii) prohibits the use of
such substance or mixture in such State or po-
litical subdivision (other than its use in the
manufacture or processing of other substances
or mixtures).

(b) Exemption

Upon application of a State or political sub-
division of a State the Administrator may by
rule exempt from subsection (a)(2) of this sec-
tion, under such conditions as may be prescribed
in such rule, a requirement of such State or po-
litical subdivision designed to protect against a
risk of injury to health or the environment asso-
ciated with a chemical substance, mixture, or
article containing a chemical substance or mix-
ture if—

(1) compliance with the requirement would
not cause the manufacturing, processing, dis-
tribution in commerce, or use of the sub-
stance, mixture, or article to be in violation of
the applicable requirement under this chapter
described in subsection (a)(2) of this section,
and

(2) the State or political subdivision require-
ment (A) provides a significantly higher de-
gree of protection from such risk than the re-
quirement under this chapter described in sub-
section (a)(2) of this section and (B) does not,
through difficulties in marketing, distribu-
tion, or other factors, unduly burden inter-
state commerce.

(Pub. L. 94-469, title I, §18, Oct. 11, 1976, 90 Stat.
2038; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

REFERENCES IN TEXT

The Clean Air Act, referred to in subsec. (a)(2)(B), is
act July 14, 1955, ch. 360, 69 Stat. 322, as amended, which
is classified generally to chapter 85 (§7401 et seq.) of
Title 42, The Public Health and Welfare. For complete
classification of this Act to the Code, see Short Title
note set out under section 7401 of Title 42 and Tables.

§2618. Judicial review
(a) In general

(1)(A) Not later than 60 days after the date of
the promulgation of a rule under section 2603(a),
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2604(a)(2), 2604(b)(4), 2605(a), 2605(e), or 2607 of
this title, or under subchapter II or IV of this
chapter, any person may file a petition for judi-
cial review of such rule with the United States
Court of Appeals for the District of Columbia
Circuit or for the circuit in which such person
resides or in which such person’s principal place
of business is located. Courts of appeals of the
United States shall have exclusive jurisdiction
of any action to obtain judicial review (other
than in an enforcement proceeding) of such a
rule if any district court of the United States
would have had jurisdiction of such action but
for this subparagraph.

(B) Courts of appeals of the United States
shall have exclusive jurisdiction of any action to
obtain judicial review (other than in an enforce-
ment proceeding) of an order issued under sub-
paragraph (A) or (B) of section 2605(b)(1) of this
title if any district court of the United States
would have had jurisdiction of such action but
for this subparagraph.

(2) Copies of any petition filed under para-
graph (1)(A) shall be transmitted forthwith to
the Administrator and to the Attorney General
by the clerk of the court with which such peti-
tion was filed. The provisions of section 2112 of
title 28 shall apply to the filing of the rule-
making record of proceedings on which the Ad-
ministrator based the rule being reviewed under
this section and to the transfer of proceedings
between United States courts of appeals.

(3) For purposes of this section, the term
“rulemaking record’” means—

(A) the rule being reviewed under this sec-
tion;

(B) in the case of a rule under section 2603(a)
of this title, the finding required by such sec-
tion, in the case of a rule under section
2604(b)(4) of this title, the finding required by
such section, in the case of a rule under sec-
tion 2605(a) of this title the finding required by
section 2604(f) or 2605(a) of this title, as the
case may be, in the case of a rule under sec-
tion 2605(a) of this title, the statement re-
quired by section 2605(c)(1) of this title, and in
the case of a rule under section 2605(e) of this
title, the findings required by paragraph (2)(B)
or (3)(B) of such section, as the case may be!?
and in the case of a rule under subchapter IV
of this chapter, the finding required for the is-
suance of such a rule;

(C) any transcript required to be made of
oral presentations made in proceedings for the
promulgation of such rule;

(D) any written submission of interested par-
ties respecting the promulgation of such rule;
and

(E) any other information which the Admin-
istrator considers to be relevant to such rule
and which the Administrator identified, on or
before the date of the promulgation of such
rule, in a notice published in the Federal Reg-
ister.

(b) Additional submissions and presentations;
modifications

If in an action under this section to review a
rule the petitioner or the Administrator applies

180 in original. Probably should be followed by a comma.
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to the court for leave to make additional oral
submissions or written presentations respecting
such rule and shows to the satisfaction of the
court that such submissions and presentations
would be material and that there were reason-
able grounds for the submissions and failure to
make such submissions and presentations in the
proceeding before the Administrator, the court
may order the Administrator to provide addi-
tional opportunity to make such submissions
and presentations. The Administrator may mod-
ify or set aside the rule being reviewed or make
a new rule by reason of the additional submis-
sions and presentations and shall file such modi-
fied or new rule with the return of such submis-
sions and presentations. The court shall there-
after review such new or modified rule.

(c) Standard of review

(1)(A) Upon the filing of a petition under sub-
section (a)(1) of this section for judicial review
of a rule, the court shall have jurisdiction (i) to
grant appropriate relief, including interim re-
lief, as provided in chapter 7 of title 5, and (ii)
except as otherwise provided in subparagraph
(B), to review such rule in accordance with chap-
ter 7 of title 5.

(B) Section 706 of title 5 shall apply to review
of a rule under this section, except that—

(i) in the case of review of a rule under sec-
tion 2603(a), 2604(b)(4), 2605(a), or 2605(e) of this
title, the standard for review prescribed by
paragraph (2)(E) of such section 706 shall not
apply and the court shall hold unlawful and
set aside such rule if the court finds that the
rule is not supported by substantial evidence
in the rulemaking record (as defined in sub-
section (a)(3) of this section) taken as a whole;

(ii) in the case of review of a rule under sec-
tion 2605(a) of this title, the court shall hold
unlawful and set aside such rule if it finds
that—

(I) a determination by the Administrator
under section 2605(c)(3) of this title that the
petitioner seeking review of such rule is not
entitled to conduct (or have conducted)
cross-examination or to present rebuttal
submissions, or

(IT) a rule of, or ruling by, the Adminis-
trator under section 2605(c)(3) of this title
limiting such petitioner’s cross-examination
or oral presentations,

has precluded disclosure of disputed material
facts which was necessary to a fair determina-
tion by the Administrator of the rulemaking
proceeding taken as a whole; and section
706(2)(D) shall not apply with respect to a de-
termination, rule, or ruling referred to in sub-
clause (I) or (II); and
(iii) the court may not review the contents
and adequacy of—
(I) any statement required to be made pur-
suant to section 2605(c)(1) of this title, or
(IT) any statement of basis and purpose re-
quired by section 553(c) of title 5 to be incor-
porated in the rule

except as part of a review of the rulemaking
record taken as a whole.

The term ‘‘evidence” as used in clause (i) means
any matter in the rulemaking record.
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(C) A determination, rule, or ruling of the Ad-
ministrator described in subparagraph (B)(ii)
may be reviewed only in an action under this
section and only in accordance with such sub-
paragraph.

(2) The judgment of the court affirming or set-
ting aside, in whole or in part, any rule reviewed
in accordance with this section shall be final,
subject to review by the Supreme Court of the
United States upon certiorari or certification,
as provided in section 1254 of title 28.

(d) Fees and costs

The decision of the court in an action com-
menced under subsection (a) of this section, or
of the Supreme Court of the United States on re-
view of such a decision, may include an award of
costs of suit and reasonable fees for attorneys
and expert witnesses if the court determines
that such an award is appropriate.

(e) Other remedies

The remedies as provided in this section shall
be in addition to and not in lieu of any other
remedies provided by law.

(Pub. L. 94-469, title I, §19, Oct. 11, 1976, 90 Stat.
2039; renumbered title I and amended Pub. L.
99-519, §3(b)(2), (c)(1), Oct. 22, 1986, 100 Stat. 2989;
Pub. L. 102-550, title X, §1021(b)(8), Oct. 28, 1992,
106 Stat. 3923.)

AMENDMENTS

1992—Subsec. (a)(1)(A). Pub. L. 102-550, §1021(b)(8)(A),
substituted ‘‘subchapter II or IV of this chapter’ for
‘“‘subchapter II of this chapter’.

Subsec. (a)(3)(B). Pub. L. 102-550, §1021(b)(8)(B), in-
serted before semicolon at end ‘‘and in the case of a
rule under subchapter IV of this chapter, the finding re-
quired for the issuance of such a rule’.

1986—Subsec. (a)(1)(A). Pub. L. 99-519 inserted ref-
erence to subchapter II of this chapter.

§2619. Citizens’ civil actions
(a) In general

Except as provided in subsection (b) of this
section, any person may commence a civil ac-
tion—

(1) against any person (including (A) the
United States, and (B) any other govern-
mental instrumentality or agency to the ex-
tent permitted by the eleventh amendment to
the Constitution) who is alleged to be in viola-
tion of this chapter or any rule promulgated
under section 2603, 2604, or 2605 of this title, or
subchapter II or IV of this chapter, or order is-
sued under section 2604 of this title or sub-
chapter II or IV of this chapter to restrain
such violation, or

(2) against the Administrator to compel the
Administrator to perform any act or duty
under this chapter which is not discretionary.

Any civil action under paragraph (1) shall be
brought in the United States district court for
the district in which the alleged violation oc-
curred or in which the defendant resides or in
which the defendant’s principal place of business
is located. Any action brought under paragraph
(2) shall be brought in the United States District
Court for the District of Columbia, or the
United States district court for the judicial dis-
trict in which the plaintiff is domiciled. The dis-
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trict courts of the United States shall have ju-
risdiction over suits brought under this section,
without regard to the amount in controversy or
the citizenship of the parties. In any civil action
under this subsection process may be served on
a defendant in any judicial district in which the
defendant resides or may be found and subpoe-
nas for witnesses may be served in any judicial
district.

(b) Limitation

No civil action may be commenced—

(1) under subsection (a)(1) of this section to
restrain a violation of this chapter or rule or
order under this chapter—

(A) before the expiration of 60 days after
the plaintiff has given notice of such viola-
tion (i) to the Administrator, and (ii) to the
person who is alleged to have committed
such violation, or

(B) if the Administrator has commenced
and is diligently prosecuting a proceeding
for the issuance of an order under section
2615(a)(2) of this title to require compliance
with this chapter or with such rule or order
or if the Attorney General has commenced
and is diligently prosecuting a civil action
in a court of the United States to require
compliance with this chapter or with such
rule or order, but if such proceeding or civil
action is commenced after the giving of no-
tice, any person giving such notice may in-
tervene as a matter of right in such proceed-
ing or action; or

(2) under subsection (a)(2) of this section be-
fore the expiration of 60 days after the plain-
tiff has given notice to the Administrator of
the alleged failure of the Administrator to
perform an act or duty which is the basis for
such action or, in the case of an action under
such subsection for the failure of the Adminis-
trator to file an action under section 2606 of
this title, before the expiration of ten days
after such notification.

Notice under this subsection shall be given in
such manner as the Administrator shall pre-
scribe by rule.

(¢) General

(1) In any action under this section, the Ad-
ministrator, if not a party, may intervene as a
matter of right.

(2) The court, in issuing any final order in any
action brought pursuant to subsection (a) of this
section, may award costs of suit and reasonable
fees for attorneys and expert witnesses if the
court determines that such an award is appro-
priate. Any court, in issuing its decision in an
action brought to review such an order, may
award costs of suit and reasonable fees for attor-
neys if the court determines that such an award
is appropriate.

(3) Nothing in this section shall restrict any
right which any person (or class of persons) may
have under any statute or common law to seek
enforcement of this chapter or any rule or order
under this chapter or to seek any other relief.

(d) Consolidation

When two or more civil actions brought under
subsection (a) of this section involving the same



Page 1679

defendant and the same issues or violations are
pending in two or more judicial districts, such
pending actions, upon application of such de-
fendants to such actions which is made to a
court in which any such action is brought, may,
if such court in its discretion so decides, be con-
solidated for trial by order (issued after giving
all parties reasonable notice and opportunity to
be heard) of such court and tried in—

(1) any district which is selected by such de-
fendant and in which one of such actions is
pending,

(2) a district which is agreed upon by stipu-
lation between all the parties to such actions
and in which one of such actions is pending, or

(3) a district which is selected by the court
and in which one of such actions is pending.

The court issuing such an order shall give
prompt notification of the order to the other
courts in which the civil actions consolidated
under the order are pending.

(Pub. L. 94-469, title I, §20, Oct. 11, 1976, 90 Stat.
2041; renumbered title I and amended Pub. L.
99-519, §3(b)(3), (c)(1), Oct. 22, 1986, 100 Stat. 2989;
Pub. L. 102-550, title X, §1021(b)(9), Oct. 28, 1992,
106 Stat. 3923.)

AMENDMENTS

1992—Subsec. (a)(1). Pub. L. 102-550 substituted ‘‘sub-
chapter II or IV of this chapter” for ‘‘subchapter II of
this chapter” in two places.

1986—Subsec. (a)(1). Pub. L. 99-519 inserted references
to subchapter II of this chapter.

§2620. Citizens’ petitions

(a) In general

Any person may petition the Administrator to
initiate a proceeding for the issuance, amend-
ment, or repeal of a rule under section 2603, 2605,
or 2607 of this title or an order under section
2604(e) or 2605(b)(2) of this title.

(b) Procedures

(1) Such petition shall be filed in the principal
office of the Administrator and shall set forth
the facts which it is claimed establish that it is
necessary to issue, amend, or repeal a rule under
section 2603, 2605, or 2607 of this title or an order
under section 2604(e), 2605(b)(1)(A), or
26056(b)(1)(B) of this title.

(2) The Administrator may hold a public hear-
ing or may conduct such investigation or pro-
ceeding as the Administrator deems appropriate
in order to determine whether or not such peti-
tion should be granted.

(3) Within 90 days after filing of a petition de-
scribed in paragraph (1), the Administrator shall
either grant or deny the petition. If the Admin-
istrator grants such petition, the Administrator
shall promptly commence an appropriate pro-
ceeding in accordance with section 2603, 2604,
2605, or 2607 of this title. If the Administrator
denies such petition, the Administrator shall
publish in the Federal Register the Administra-
tor’s reasons for such denial.

(4)(A) If the Administrator denies a petition
filed under this section (or if the Administrator
fails to grant or deny such petition within the
90-day period) the petitioner may commence a
civil action in a district court of the United
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States to compel the Administrator to initiate a
rulemaking proceeding as requested in the peti-
tion. Any such action shall be filed within 60
days after the Administrator’s denial of the pe-
tition or, if the Administrator fails to grant or
deny the petition within 90 days after filing the
petition, within 60 days after the expiration of
the 90-day period.

(B) In an action under subparagraph (A) re-
specting a petition to initiate a proceeding to
issue a rule under section 2603, 2605, or 2607 of
this title or an order under section 2604(e) or
2605(b)(2) of this title, the petitioner shall be
provided an opportunity to have such petition
considered by the court in a de novo proceeding.
If the petitioner demonstrates to the satisfac-
tion of the court by a preponderance of the evi-
dence that—

(i) in the case of a petition to initiate a pro-
ceeding for the issuance of a rule under sec-
tion 2603 of this title or an order under section
2604(e) of this title—

(I) information available to the Adminis-
trator is insufficient to permit a reasoned
evaluation of the health and environmental
effects of the chemical substance to be sub-
ject to such rule or order; and

(IT) in the absence of such information, the
substance may present an unreasonable risk
to health or the environment, or the sub-
stance is or will be produced in substantial
quantities and it enters or may reasonably
be anticipated to enter the environment in
substantial quantities or there is or may be
significant or substantial human exposure to
it; or
(ii) in the case of a petition to initiate a pro-

ceeding for the issuance of a rule under sec-
tion 2605 or 2607 of this title or an order under
section 2605(b)(2) of this title, there is a rea-
sonable basis to conclude that the issuance of
such a rule or order is necessary to protect
health or the environment against an unrea-
sonable risk of injury to health or the environ-
ment.1

the court shall order the Administrator to initi-
ate the action requested by the petitioner. If the
court finds that the extent of the risk to health
or the environment alleged by the petitioner is
less than the extent of risks to health or the en-
vironment with respect to which the Adminis-
trator is taking action under this chapter and
there are insufficient resources available to the
Administrator to take the action requested by
the petitioner, the court may permit the Admin-
istrator to defer initiating the action requested
by the petitioner until such time as the court
prescribes.

(C) The court in issuing any final order in any
action brought pursuant to subparagraph (A)
may award costs of suit and reasonable fees for
attorneys and expert witnesses if the court de-
termines that such an award is appropriate. Any
court, in issuing its decision in an action
brought to review such an order, may award
costs of suit and reasonable fees for attorneys if
the court determines that such an award is ap-
propriate.

180 in original. The period probably should be a semicolon.
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(5) The remedies under this section shall be in
addition to, and not in lieu of, other remedies
provided by law.

(Pub. L. 94469, title I, §21, Oct. 11, 1976, 90 Stat.
2042; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

§2621. National defense waiver

The Administrator shall waive compliance
with any provision of this chapter upon a re-
quest and determination by the President that
the requested waiver is necessary in the interest
of national defense. The Administrator shall
maintain a written record of the basis upon
which such waiver was granted and make such
record available for in camera examination
when relevant in a judicial proceeding under
this chapter. Upon the issuance of such a waiver,
the Administrator shall publish in the Federal
Register a notice that the waiver was granted
for national defense purposes, unless, upon the
request of the President, the Administrator de-
termines to omit such publication because the
publication itself would be contrary to the in-
terests of national defense, in which event the
Administrator shall submit notice thereof to the
Armed Services Committees of the Senate and
the House of Representatives.

(Pub. L. 94-469, title I, §22, Oct. 11, 1976, 90 Stat.
2044; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

§2622. Employee protection

(a) In general

No employer may discharge any employee or
otherwise discriminate against any employee
with respect to the employee’s compensation,
terms, conditions, or privileges of employment
because the employee (or any person acting pur-
suant to a request of the employee) has—

(1) commenced, caused to be commenced, or
is about to commence or cause to be com-
menced a proceeding under this chapter;

(2) testified or is about to testify in any such
proceeding; or

(3) assisted or participated or is about to as-
sist or participate in any manner in such a
proceeding or in any other action to carry out
the purposes of this chapter.

(b) Remedy

(1) Any employee who believes that the em-
ployee has been discharged or otherwise dis-
criminated against by any person in violation of
subsection (a) of this section may, within 30
days after such alleged violation occurs, file (or
have any person file on the employee’s behalf) a
complaint with the Secretary of Labor (herein-
after in this section referred to as the ‘‘Sec-
retary’’) alleging such discharge or discrimina-
tion. Upon receipt of such a complaint, the Sec-
retary shall notify the person named in the com-
plaint of the filing of the complaint.

(2)(A) Upon receipt of a complaint filed under
paragraph (1), the Secretary shall conduct an in-
vestigation of the violation alleged in the com-
plaint. Within 30 days of the receipt of such
complaint, the Secretary shall complete such in-
vestigation and shall notify in writing the com-

TITLE 15—COMMERCE AND TRADE

Page 1680

plainant (and any person acting on behalf of the
complainant) and the person alleged to have
committed such violation of the results of the
investigation conducted pursuant to this para-
graph. Within ninety days of the receipt of such
complaint the Secretary shall, unless the pro-
ceeding on the complaint is terminated by the
Secretary on the basis of a settlement entered
into by the Secretary and the person alleged to
have committed such violation, issue an order
either providing the relief prescribed by sub-
paragraph (B) or denying the complaint. An
order of the Secretary shall be made on the
record after notice and opportunity for agency
hearing. The Secretary may not enter into a set-
tlement terminating a proceeding on a com-
plaint without the participation and consent of
the complainant.

(B) If in response to a complaint filed under
paragraph (1) the Secretary determines that a
violation of subsection (a) of this section has oc-
curred, the Secretary shall order (i) the person
who committed such violation to take affirma-
tive action to abate the violation, (ii) such per-
son to reinstate the complainant to the com-
plainant’s former position together with the
compensation (including back pay), terms, con-
ditions, and privileges of the complainant’s em-
ployment, (iii) compensatory damages, and (iv)
where appropriate, exemplary damages. If such
an order issued, the Secretary, at the request of
the complainant, shall assess against the person
against whom the order is issued a sum equal to
the aggregate amount of all costs and expenses
(including attorney’s fees) reasonably incurred,
as determined by the Secretary, by the com-
plainant for, or in connection with, the bringing
of the complaint upon which the order was is-
sued.

(c) Review

(1) Any employee or employer adversely af-
fected or aggrieved by an order issued under sub-
section (b) of this section may obtain review of
the order in the United States Court of Appeals
for the circuit in which the violation, with re-
spect to which the order was issued, allegedly
occurred. The petition for review must be filed
within sixty days from the issuance of the Sec-
retary’s order. Review shall conform to chapter
7 of title 5.

(2) An order of the Secretary, with respect to
which review could have been obtained under
paragraph (1), shall not be subject to judicial re-
view in any criminal or other civil proceeding.
(d) Enforcement

Whenever a person has failed to comply with
an order issued under subsection (b)(2) of this
section, the Secretary shall file a civil action in
the United States district court for the district
in which the violation was found to occur to en-
force such order. In actions brought under this
subsection, the district courts shall have juris-
diction to grant all appropriate relief, including
injunctive relief and compensatory and exem-
plary damages.

(e) Exclusion

Subsection (a) of this section shall not apply
with respect to any employee who, acting with-
out direction from the employee’s employer (or
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any agent of the employer), deliberately causes
a violation of any requirement of this chapter.

(Pub. L. 94469, title I, §23, Oct. 11, 1976, 90 Stat.
2044; Pub. L. 98-620, title IV, §402(19), Nov. 8,
1984, 98 Stat. 33568; renumbered title I, Pub. L.
99-519, §3(c)(1), Oct. 22, 1986, 100 Stat. 2989.)

AMENDMENTS

1984—Subsec. (d). Pub. L. 98-620 struck out provision
that civil actions brought under this subsection had to
be heard and decided expeditiously.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

§2623. Employment effects
(a) In general

The Administrator shall evaluate on a con-
tinuing basis the potential effects on employ-
ment (including reductions in employment or
loss of employment from threatened plant clo-
sures) of—

(1) the issuance of a rule or order under sec-
tion 2603, 2604, or 2605 of this title, or
(2) a requirement of section 2604 or 2605 of
this title.
(b) Investigations

(1) Any employee (or any representative of an
employee) may request the Administrator to
make an investigation of—

(A) a discharge or layoff or threatened dis-
charge or layoff of the employee, or

(B) adverse or threatened adverse effects on
the employee’s employment,

allegedly resulting from a rule or order under
section 2603, 2604, or 2605 of this title or a re-
quirement of section 2604 or 2605 of this title.
Any such request shall be made in writing, shall
set forth with reasonable particularity the
grounds for the request, and shall be signed by
the employee, or representative of such em-
ployee, making the request.

(2)(A) Upon receipt of a request made in ac-
cordance with paragraph (1) the Administrator
shall (i) conduct the investigation requested,
and (ii) if requested by any interested person,
hold public hearings on any matter involved in
the investigation unless the Administrator, by
order issued within 45 days of the date such
hearings are requested, denies the request for
the hearings because the Administrator deter-
mines there are no reasonable grounds for hold-
ing such hearings. If the Administrator makes
such a determination, the Administrator shall
notify in writing the person requesting the hear-
ing of the determination and the reasons there-
for and shall publish the determination and the
reasons therefor in the Federal Register.

(B) If public hearings are to be held on any
matter involved in an investigation conducted
under this subsection—

(i) at least five days’ notice shall be provided
the person making the request for the inves-
tigation and any person identified in such re-
quest,

(ii) such hearings shall be held in accordance
with section 2605(c)(3) of this title, and
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(iii) each employee who made or for whom
was made a request for such hearings and the
employer of such employee shall be required
to present information respecting the applica-
ble matter referred to in paragraph (1)(A) or
(1)(B) together with the basis for such infor-
mation.

(3) Upon completion of an investigation under
paragraph (2), the Administrator shall make
findings of fact, shall make such recommenda-
tions as the Administrator deems appropriate,
and shall make available to the public such find-
ings and recommendations.

(4) This section shall not be construed to re-
quire the Administrator to amend or repeal any
rule or order in effect under this chapter.

(Pub. L. 94469, title I, §24, Oct. 11, 1976, 90 Stat.
2045; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

§2624. Studies

(a) Indemnification study

The Administrator shall conduct a study of all
Federal laws administered by the Administrator
for the purpose of determining whether and
under what conditions, if any, indemnification
should be accorded any person as a result of any
action taken by the Administrator under any
such law. The study shall—

(1) include an estimate of the probable cost
of any indemnification programs which may
be recommended;

(2) include an examination of all viable
means of financing the cost of any rec-
ommended indemnification; and

(3) be completed and submitted to Congress
within two years from the effective date of en-
actment of this chapter.

The General Accounting Office shall review the
adequacy of the study submitted to Congress
pursuant to paragraph (3) and shall report the
results of its review to the Congress within six
months of the date such study is submitted to
Congress.

(b) Classification, storage, and retrieval study

The Council on Environmental Quality, in
consultation with the Administrator, the Sec-
retary of Health and Human Services, the Sec-
retary of Commerce, and the heads of other ap-
propriate Federal departments or agencies, shall
coordinate a study of the feasibility of establish-
ing (1) a standard classification system for
chemical substances and related substances, and
(2) a standard means for storing and for obtain-
ing rapid access to information respecting such
substances. A report on such study shall be com-
pleted and submitted to Congress not later than
18 months after the effective date of enactment
of this chapter.

(Pub. L. 94-469, title I, §25, Oct. 11, 1976, 90 Stat.
2046; Pub. L. 96-88, title V, §509(b), Oct. 17, 1979,
93 Stat. 695; renumbered title I, Pub. L. 99-519,
§3(c)(1), Oct. 22, 1986, 100 Stat. 2989.)

REFERENCES IN TEXT

The effective date of enactment of this chapter, re-
ferred to in subsecs. (a)(3) and (b), probably means Jan-
uary 1, 1977, the effective date of the chapter prescribed
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by sec. 31 of Pub. L. 94-469, which is set out as a note
under section 2601 of this title, rather than October 11,
1976, the date of enactment.

CHANGE OF NAME

General Accounting Office redesignated Government
Accountability Office by section 8 of Pub. L. 108-271, set
out as a note under section 702 of Title 31, Money and
Finance.

‘““Secretary of Health and Human Services’” sub-
stituted for ‘‘Secretary of Health, Education, and Wel-
fare” in subsec. (b), pursuant to section 509(b) of Pub.
L. 96-88, which is classified to section 3508(b) of Title 20,
Education.

§2625. Administration

(a) Cooperation of Federal agencies

Upon request by the Administrator, each Fed-
eral department and agency is authorized—

(1) to make its services, personnel, and fa-
cilities available (with or without reimburse-
ment) to the Administrator to assist the Ad-
ministrator in the administration of this
chapter; and

(2) to furnish to the Administrator such in-
formation, data, estimates, and statistics, and
to allow the Administrator access to all infor-
mation in its possession as the Administrator
may reasonably determine to be necessary for
the administration of this chapter.

(b) Fees

(1) The Administrator may, by rule, require
the payment of a reasonable fee from any person
required to submit data under section 2603 or
2604 of this title to defray the cost of admin-
istering this chapter. Such rules shall not pro-
vide for any fee in excess of $2,500 or, in the case
of a small business concern, any fee in excess of
$100. In setting a fee under this paragraph, the
Administrator shall take into account the abil-
ity to pay of the person required to submit the
data and the cost to the Administrator of re-
viewing such data. Such rules may provide for
sharing such a fee in any case in which the ex-
penses of testing are shared under section 2603 or
2604 of this title.

(2) The Administrator, after consultation with
the Administrator of the Small Business Admin-
istration, shall by rule prescribe standards for
determining the persons which qualify as small
business concerns for purposes of paragraph (1).

(c) Action with respect to categories

(1) Any action authorized or required to be
taken by the Administrator under any provision
of this chapter with respect to a chemical sub-
stance or mixture may be taken by the Adminis-
trator in accordance with that provision with
respect to a category of chemical substances or
mixtures. Whenever the Administrator takes ac-
tion under a provision of this chapter with re-
spect to a category of chemical substances or
mixtures, any reference in this chapter to a
chemical substance or mixture (insofar as it re-
lates to such action) shall be deemed to be a ref-
erence to each chemical substance or mixture in
such category.

(2) For purposes of paragraph (1):

(A) The term ‘‘category of chemical sub-
stances’” means a group of chemical sub-
stances the members of which are similar in
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molecular structure, in physical, chemical, or
biological properties, in use, or in mode of en-
trance into the human body or into the envi-
ronment, or the members of which are in some
other way suitable for classification as such
for purposes of this chapter, except that such
term does not mean a group of chemical sub-
stances which are grouped together solely on
the basis of their being new chemical sub-
stances.

(B) The term ‘‘category of mixtures’” means
a group of mixtures the members of which are
similar in molecular structure, in physical,
chemical, or biological properties, in use, or in
the mode of entrance into the human body or
into the environment, or the members of
which are in some other way suitable for clas-
sification as such for purposes of this chapter.

(d) Assistance office

The Administrator shall establish in the Envi-
ronmental Protection Agency an identifiable of-
fice to provide technical and other nonfinancial
assistance to manufacturers and processors of
chemical substances and mixtures respecting
the requirements of this chapter applicable to
such manufacturers and processors, the policy of
the Agency respecting the application of such
requirements to such manufacturers and proc-
essors, and the means and methods by which
such manufacturers and processors may comply
with such requirements.

(e) Financial disclosures

(1) Except as provided under paragraph (3),
each officer or employee of the Environmental
Protection Agency and the Department of
Health and Human Services who—

(A) performs any function or duty under this
chapter, and

(B) has any known financial interest (i) in
any person subject to this chapter or any rule
or order in effect under this chapter, or (ii) in
any person who applies for or receives any
grant or contract under this chapter,

shall, on February 1, 1978, and on February 1 of
each year thereafter, file with the Adminis-
trator or the Secretary of Health and Human
Services (hereinafter in this subsection referred
to as the ‘“Secretary’’), as appropriate, a written
statement concerning all such interests held by
such officer or employee during the preceding
calendar year. Such statement shall be made
available to the public.
(2) The Administrator and the Secretary
shall—
(A) act within 90 days of January 1, 1977—
(i) to define the term ‘‘known financial in-
terests’ for purposes of paragraph (1), and
(ii) to establish the methods by which the
requirement to file written statements spec-
ified in paragraph (1) will be monitored and
enforced, including appropriate provisions
for review by the Administrator and the Sec-
retary of such statements; and

(B) report to the Congress on June 1, 1978,
and on June 1 of each year thereafter with re-
spect to such statements and the actions
taken in regard thereto during the preceding
calendar year.

(3) The Administrator may by rule identify
specific positions with the Environmental Pro-
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tection Agency, and the Secretary may by rule
identify specific positions with the Department
of Health and Human Services, which are of a
nonregulatory or nonpolicymaking nature, and
the Administrator and the Secretary may by
rule provide that officers or employees occupy-
ing such positions shall be exempt from the re-
quirements of paragraph (1).

(4) This subsection does not supersede any re-
quirement of chapter 11 of title 18.

(5) Any officer or employee who is subject to,
and knowingly violates, this subsection or any
rule issued thereunder, shall be fined not more
than $2,500 or imprisoned not more than one
year, or both.

(f) Statement of basis and purpose

Any final order issued under this chapter shall
be accompanied by a statement of its basis and
purpose. The contents and adequacy of any such
statement shall not be subject to judicial review
in any respect.

(g) Assistant Administrator

(1) The President, by and with the advice and
consent of the Senate, shall appoint an Assist-
ant Administrator for Toxic Substances of the
Environmental Protection Agency. Such Assist-
ant Administrator shall be a qualified individual
who is, by reason of background and experience,
especially qualified to direct a program concern-
ing the effects of chemicals on human health
and the environment. Such Assistant Adminis-
trator shall be responsible for (A) the collection
of data, (B) the preparation of studies, (C) the
making of recommendations to the Adminis-
trator for regulatory and other actions to carry
out the purposes and to facilitate the adminis-
tration of this chapter, and (D) such other func-
tions as the Administrator may assign or dele-
gate.

(2) The Assistant Administrator to be ap-
pointed under paragraph (1) shall be in addition
to the Assistant Administrators of the Environ-
mental Protection Agency authorized by section
1(d) of Reorganization Plan No. 3 of 1970.

(Pub. L. 94-469, title I, §26, Oct. 11, 1976, 90 Stat.
2046; Pub. L. 96-88, title V, §509(b), Oct. 17, 1979,
93 Stat. 695; Pub. L. 98-80, §2(c)(2)(A), Aug. 23,
1983, 97 Stat. 485; renumbered title I, Pub. L.
99-519, §3(c)(1), Oct. 22, 1986, 100 Stat. 2989.)

REFERENCES IN TEXT

Reorganization Plan No. 3 of 1970, referred to in text,
is set out in the Appendix to Title 5, Government Orga-
nization and Employees.

AMENDMENTS

1983—Subsec. (g)(2). Pub. L. 98-80 struck out ‘‘(A)” be-
fore ‘‘be in addition’ and ‘‘, and (B) be compensated at
the rate of pay authorized for such Assistant Adminis-
trators’ after ‘‘No. 3 of 1970”".

CHANGE OF NAME

“Department of Health and Human Services” sub-
stituted for ‘‘Department of Health, Education, and
Welfare’ in subsec. (e)(1), (3), and ‘‘Secretary of Health
and Human Services’” substituted for ‘“Secretary of
Health, Education, and Welfare” in subsec. (e)(1), pur-
suant to section 509(b) of Pub. L. 96-88, which is classi-
fied to section 3508(b) of Title 20, Education.

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
in subsec. (e)(2)(B) of this section relating to annual re-
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ports to Congress, see section 3003 of Pub. L. 104-66, as
amended, set out as a note under section 1113 of Title
31, Money and Finance, and pages 93 and 164 of House
Document No. 103-7.

§2626. Development and evaluation of test meth-
ods

(a) In general

The Secretary of Health and Human Services,
in consultation with the Administrator and act-
ing through the Assistant Secretary for Health,
may conduct, and make grants to public and
nonprofit private entities and enter into con-
tracts with public and private entities for,
projects for the development and evaluation of
inexpensive and efficient methods (1) for deter-
mining and evaluating the health and environ-
mental effects of chemical substances and mix-
tures, and their toxicity, persistence, and other
characteristics which affect health and the envi-
ronment, and (2) which may be used for the de-
velopment of test data to meet the requirements
of rules promulgated under section 2603 of this
title. The Administrator shall consider such
methods in prescribing under section 2603 of this
title standards for the development of test data.

(b) Approval by Secretary

No grant may be made or contract entered
into under subsection (a) of this section unless
an application therefor has been submitted to
and approved by the Secretary. Such an applica-
tion shall be submitted in such form and manner
and contain such information as the Secretary
may require. The Secretary may apply such con-
ditions to grants and contracts under subsection
(a) of this section as the Secretary determines
are necessary to carry out the purposes of such
subsection. Contracts may be entered into under
such subsection without regard to section 3324(a)
and (b) of title 31 and section 6101 of title 41.

(Pub. L. 94-469, title I, §27, Oct. 11, 1976, 90 Stat.
2049; Pub. L. 96-88, title V, §509(b), Oct. 17, 1979,
93 Stat. 695; renumbered title I, Pub. L. 99-519,
§3(c)(1), Oct. 22, 1986, 100 Stat. 2989; Pub. L.
104-66, title I, §1061(a), Dec. 21, 1995, 109 Stat.
719.)

CODIFICATION

In subsec. (b), ‘“‘section 3324(a) and (b) of title 31 and
section 6101 of title 41’ substituted for ‘‘sections 3648
and 3709 of the Revised Statutes (31 U.S.C. 529; 41 U.S.C.
5)’ on authority of Pub. L. 97-258, §4(b), Sept. 13, 1982,
96 Stat. 1067, which Act enacted Title 31, Money and Fi-
nance, and Pub. L. 111-350, §6(c), Jan. 4, 2011, 124 Stat.
3854, which Act enacted Title 41, Public Contracts.

AMENDMENTS

1995—Subsec. (c¢). Pub. L. 104-66 struck out heading
and text of subsec. (¢). Text read as follows:

‘(1) The Secretary shall prepare and submit to the
President and the Congress on or before January 1 of
each year a report of the number of grants made and
contracts entered into under this section and the re-
sults of such grants and contracts.

‘“(2) The Secretary shall periodically publish in the
Federal Register reports describing the progress and re-
sults of any contract entered into or grant made under
this section.”

CHANGE OF NAME

‘““‘Secretary of Health and Human Services’” sub-
stituted for ‘‘Secretary of Health, Education, and Wel-
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fare” in subsec. (a), pursuant to section 509(b) of Pub.
L. 96-88, which is classified to section 3508(b) of Title 20,
Education.

§2627. State programs
(a) In general

For the purpose of complementing (but not re-
ducing) the authority of, or actions taken by,
the Administrator under this chapter, the Ad-
ministrator may make grants to States for the
establishment and operation of programs to pre-
vent or eliminate unreasonable risks within the
States to health or the environment which are
associated with a chemical substance or mixture
and with respect to which the Administrator is
unable or is not likely to take action under this
chapter for their prevention or elimination. The
amount of a grant under this subsection shall be
determined by the Administrator, except that
no grant for any State program may exceed 75
per centum of the establishment and operation
costs (as determined by the Administrator) of
such program during the period for which the
grant is made.

(b) Approval by Administrator

(1) No grant may be made under subsection (a)
of this section unless an application therefor is
submitted to and approved by the Adminis-
trator. Such an application shall be submitted
in such form and manner as the Administrator
may require and shall—

(A) set forth the need of the applicant for a
grant under subsection (a) of this section,

(B) identify the agency or agencies of the
State which shall establish or operate, or
both, the program for which the application is
submitted,

(C) describe the actions proposed to be taken
under such program,

(D) contain or be supported by assurances
satisfactory to the Administrator that such
program shall, to the extent feasible, be inte-
grated with other programs of the applicant
for environmental and public health protec-
tion,

(E) provide for the making of such reports
and evaluations as the Administrator may re-
quire, and

(F) contain such other information as the
Administrator may prescribe.

(2) The Administrator may approve an applica-
tion submitted in accordance with paragraph (1)
only if the applicant has established to the sat-
isfaction of the Administrator a priority need,
as determined under rules of the Administrator,
for the grant for which the application has been
submitted. Such rules shall take into consider-
ation the seriousness of the health effects in a
State which are associated with chemical sub-
stances or mixtures, including cancer, birth de-
fects, and gene mutations, the extent of the ex-
posure in a State of human beings and the envi-
ronment to chemical substances and mixtures,
and the extent to which chemical substances
and mixtures are manufactured, processed, used,
and disposed of in a State.

(c) Annual reports

Not later than six months after the end of
each of the fiscal years 1979, 1980, and 1981, the
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Administrator shall submit to the Congress a re-
port respecting the programs assisted by grants
under subsection (a) of this section in the pre-
ceding fiscal year and the extent to which the
Administrator has disseminated information re-
specting such programs.

(d) Authorization

For the purpose of making grants under sub-
section (a) of this section, there are authorized
to be appropriated $1,500,000 for each of the fis-
cal years 1982 and 1983. Sums appropriated under
this subsection shall remain available until ex-
pended.

(Pub. L. 94-469, title I, §28, Oct. 11, 1976, 90 Stat.
2049; Pub. L. 97-129, §1(a), Dec. 29, 1981, 95 Stat.
1686; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

AMENDMENTS

1981—Subsec. (d). Pub. L. 97-129 substituted provi-
sions relating to authorization of appropriations of
$1,500,000 for each of the fiscal years 1982 and 1983 for
provisions relating to such authorization for fiscal
years ending Sept. 30, 1977, Sept. 30, 1978, and Sept. 30,
1979.

§2628. Authorization of appropriations

There are authorized to be appropriated to the
Administrator for purposes of carrying out this
chapter (other than sections 2626 and 2627 of this
title and subsections (a) and (c) through (g) of
section 2609 of this title) $58,646,000 for the fiscal
year 1982 and $62,000,000 for the fiscal year 1983.
No part of the funds appropriated under this sec-
tion may be used to construct any research lab-
oratories.

(Pub. L. 94469, title I, §29, Oct. 11, 1976, 90 Stat.
2050; Pub. L. 97-129, §1(b), Dec. 29, 1981, 95 Stat.
1686; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

AMENDMENTS

1981—Pub. L. 97-129 substituted provisions relating to
authorization of appropriation of $58,646,000 for fiscal
year 1982, and $62,000,000 for fiscal year 1983, for provi-
sions relating to such authorization of $10,100,000 for
fiscal year ending Sept. 30, 1977, $12,625,000 for fiscal
year ending Sept. 30, 1978, and $16,200,000 for fiscal year
ending Sept. 30, 1979.

§ 2629. Annual report

The Administrator shall prepare and submit to
the President and the Congress on or before Jan-
uary 1, 1978, and on or before January 1 of each
succeeding year a comprehensive report on the
administration of this chapter during the pre-
ceding fiscal year. Such reports shall include—

(1) a list of the testing required under sec-
tion 2603 of this title during the year for which
the report is made and an estimate of the
costs incurred during such year by the persons
required to perform such tests;

(2) the number of notices received during
such year under section 2604 of this title, the
number of such notices received during such
year under such section for chemical sub-
stances subject to a section 2603 rule, and a
summary of any action taken during such year
under section 2604(g) of this title;

(3) a list of rules issued during such year
under section 2605 of this title;
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(4) a list, with a brief statement of the is-
sues, of completed or pending judicial actions
under this chapter and administrative actions
under section 2615 of this title during such
year;

(5) a summary of major problems encoun-
tered in the administration of this chapter;
and

(6) such recommendations for additional leg-
islation as the Administrator deems necessary
to carry out the purposes of this chapter.

(Pub. L. 94-469, title I, §30, Oct. 11, 1976, 90 Stat.
2050; renumbered title I, Pub. L. 99-519, §3(c)(1),
Oct. 22, 1986, 100 Stat. 2989.)

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
in this section relating to submitting annual report to
Congress, see section 3003 of Pub. L. 104-66, as amended,
set out as a note under section 1113 of Title 31, Money
and Finance, and page 163 of House Document No. 103-7.

SUBCHAPTER II—ASBESTOS HAZARD
EMERGENCY RESPONSE

§2641. Congressional findings and purpose
(a) Findings

The Congress finds the following:

(1) The Environmental Protection Agency’s
rule on local educational agency inspection
for, and notification of, the presence of friable
asbestos-containing material in school build-
ings includes neither standards for the proper
identification of asbestos-containing material
and appropriate response actions with respect
to friable asbestos-containing material, nor a
requirement that response actions with re-
spect to friable asbestos-containing material
be carried out in a safe and complete manner
once actions are found to be necessary. As a
result of the lack of regulatory guidance from
the Environmental Protection Agency, some
schools have not undertaken response action
while many others have undertaken expensive
projects without knowing if their action is
necessary, adequate, or safe. Thus, the danger
of exposure to asbestos continues to exist in
schools, and some exposure actually may have
increased due to the lack of Federal standards
and improper response action.

(2) There is no uniform program for accredit-
ing persons involved in asbestos identification
and abatement, nor are local educational
agencies required to use accredited contrac-
tors for asbestos work.

(3) The guidance provided by the Environ-
mental Protection Agency in its ‘‘Guidance
for Controlling Asbestos-Containing Material
in Buildings’ is insufficient in detail to ensure
adequate responses. Such guidance is intended
to be used only until the regulations required
by this subchapter become effective.

(4) Because there are no Federal standards
whatsoever regulating daily exposure to asbes-
tos in other public and commercial buildings,
persons in addition to those comprising the
Nation’s school population may be exposed
daily to asbestos.

(b) Purpose
The purpose of this subchapter is—

(1) to provide for the establishment of Fed-
eral regulations which require inspection for
asbestos-containing material and implementa-
tion of appropriate response actions with re-
spect to asbestos-containing material in the
Nation’s schools in a safe and complete man-
ner;

(2) to mandate safe and complete periodic re-
inspection of school buildings following re-
sponse actions, where appropriate; and

(3) to require the Administrator to conduct a
study to find out the extent of the danger to
human health posed by asbestos in public and
commercial buildings and the means to re-
spond to any such danger.

(Pub. L. 94-469, title II, §201, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2970.)

§ 2642. Definitions

For purposes of this subchapter—
(1) Accredited asbestos contractor

The term ‘‘accredited asbestos contractor”
means a person accredited pursuant to the
provisions of section 2646 of this title.

(2) Administrator

The term ‘‘Administrator” means the Ad-
ministrator of the Environmental Protection
Agency.

(3) Asbestos

The term ‘‘asbestos’ means asbestiform va-
rieties of—
(A) chrysotile (serpentine),
(B) crocidolite (riebeckite),
(C) amosite (cummingtonite-grunerite),
(D) anthophyllite,
(E) tremolite, or
(F') actinolite.

(4) Asbestos-containing material

The term ‘‘asbestos-containing material”
means any material which contains more than
1 percent asbestos by weight.

(5) EPA guidance document

The term ‘‘Guidance for Controlling Asbes-
tos-Containing Material in Buildings’’, means
the Environmental Protection Agency docu-
ment with such title as in effect on March 31,
1986.

(6) Friable asbestos-containing material

The term ‘‘friable asbestos-containing mate-
rial” means any asbestos-containing material
applied on ceilings, walls, structural members,
piping, duct work, or any other part of a build-
ing which when dry may be crumbled, pulver-
ized, or reduced to powder by hand pressure.
The term includes non-friable asbestos-con-
taining material after such previously non-fri-
able material becomes damaged to the extent
that when dry it may be crumbled, pulverized,
or reduced to powder by hand pressure.

(7) Local educational agency

The term ‘‘local educational agency”’
means—
(A) any local educational agency as de-
fined in section 7801 of title 20,
(B) the owner of any private, nonprofit ele-
mentary or secondary school building, and
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(C) the governing authority of any school
operated under the defense dependents’ edu-
cation system provided for under the De-
fense Dependents’ Education Act of 1978 (20
U.S.C. 921 et seq.).

(8) Most current guidance document

The term ‘‘most current guidance docu-
ment” means the Environmental Protection
Agency’s ‘‘Guidance for Controlling Asbestos-
Containing Material in Buildings’ as modified
by the Environmental Protection Agency after
March 31, 1986.

(9) Non-profit elementary or secondary school

The term ‘‘non-profit elementary or second-
ary school” means any elementary or second-
ary school (as defined in section 7801 of title
20) owned and operated by one or more non-
profit corporations or associations no part of
the net earnings of which inures, or may law-
fully inure, to the benefit of any private share-
holder or individual.

(10) Public and commercial building

The term ‘‘public and commercial building”’
means any building which is not a school
building, except that the term does not in-
clude any residential apartment building of
fewer than 10 units.

(11) Response action

The term ‘‘response action’” means methods
that protect human health and the environ-
ment from asbestos-containing material. Such
methods include methods described in chap-
ters 3 and 5 of the Environmental Protection
Agency’s ‘‘Guidance for Controlling Asbestos-
Containing Materials in Buildings’’.

(12) School

The term ‘‘school’”’ means any elementary or
secondary school as defined in section 7801 of
title 20.

(13) School building

The term ‘‘school building’” means—

(A) any structure suitable for use as a
classroom, including a school facility such
as a laboratory, library, school eating facil-
ity, or facility used for the preparation of
food,

(B) any gymnasium or other facility which
is specially designed for athletic or rec-
reational activities for an academic course
in physical education,

(C) any other facility used for the instruc-
tion of students or for the administration of
educational or research programs, and

(D) any maintenance, storage, or utility
facility, including any hallway, essential to
the operation of any facility described in
subparagraphs (A), (B), or (C).

(14) State

The term ‘‘State’” means a State, the Dis-
trict of Columbia, the Commonwealth of Puer-
to Rico, Guam, American Samoa, the North-
ern Marianas, the Trust Territory of the Pa-
cific Islands, and the Virgin Islands.

(Pub. L. 94469, title II, §202, as added Pub. L.

99-519, §2, Oct. 22, 1986, 100 Stat. 2971; amended
Pub. L. 103-382, title III, §391(c)(1)-(3), Oct. 20,
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1994, 108 Stat. 4022; Pub. L. 107-110, title X,
§1076(f)(1), Jan. 8, 2002, 115 Stat. 2091.)
REFERENCES IN TEXT

The Defense Dependents’ Education Act of 1978, re-
ferred to in par. (7)(C), is title XIV of Pub. L. 95-561,
Nov. 1, 1978, 92 Stat. 2365, as amended, which is classi-
fied principally to chapter 25A (§921 et seq.) of Title 20,
Education. For complete classification of this Act to

the Code, see Short Title note set out under section 921
of Title 20 and Tables.

AMENDMENTS

2002—Pars. (7)(A), (9), (12). Pub. L. 107-110 substituted
7801 for ‘8801”°.

1994—Pars. (T)(A), (9), (12). Pub. L. 103-382 made tech-
nical amendment to reference to section 8801 of title 20
to reflect change in reference to corresponding section
of original act.

EFFECTIVE DATE OF 2002 AMENDMENT
Amendment by Pub. L. 107-110 effective Jan. 8, 2002,
except with respect to certain noncompetitive pro-
grams and competitive programs, see section 5 of Pub.

L. 107-110, set out as an Effective Date note under sec-
tion 6301 of Title 20, Education.

TERMINATION OF TRUST TERRITORY OF THE PACIFIC
ISLANDS
For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title
48, Territories and Insular Possessions.

§ 2643. EPA regulations
(a) In general

Within 360 days after October 22, 1986, the Ad-
ministrator shall promulgate regulations as de-
scribed in subsections (b) through (i) of this sec-
tion. With respect to regulations described in
subsections (b), (¢), (d), (e), (f), (g), and (i) of this
section, the Administrator shall issue an ad-
vanced notice of proposed rulemaking within 60
days after October 22, 1986, and shall propose
regulations within 180 days after October 22,
1986. Any regulation promulgated under this sec-
tion must protect human health and the envi-
ronment.

(b) Inspection

The Administrator shall promulgate regula-
tions which prescribe procedures, including the
use of personnel accredited under section 2646(b)
or (c) of this title and laboratories accredited
under section 2646(d) of this title, for determin-
ing whether asbestos-containing material is
present in a school building under the authority
of a local educational agency. The regulations
shall provide for the exclusion of any school
building, or portion of a school building, if (1) an
inspection of such school building (or portion)
was completed before the effective date of the
regulations, and (2) the inspection meets the
procedures and other requirements of the regu-
lations under this subchapter or of the ‘‘Guid-
ance for Controlling Asbestos-Containing Mate-
rials in Buildings’’ (unless the Administrator de-
termines that an inspection in accordance with
the guidance document is inadequate). The regu-
lations shall require inspection of any school
building (or portion of a school building) that is
not excluded by the preceding sentence.

(¢) Circumstances requiring response actions

(1) The Administrator shall promulgate regu-
lations which define the appropriate response
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action in a school building under the authority
of a local educational agency in at least the fol-
lowing circumstances:
(A) Damage
Circumstances in which friable asbestos-con-
taining material or its covering is damaged,
deteriorated, or delaminated.
(B) Significant damage
Circumstances in which friable asbestos-con-
taining material or its covering is signifi-
cantly damaged, deteriorated, or delaminated.
(C) Potential damage
Circumstances in which—

(i) friable asbestos-containing material is
in an area regularly used by building occu-
pants, including maintenance personnel, in
the course of their normal activities, and

(ii) there is a reasonable likelihood that
the material or its covering will become
damaged, deteriorated, or delaminated.

(D) Potential significant damage
Circumstances in which—

(i) friable asbestos-containing material is
in an area regularly used by building occu-
pants, including maintenance personnel, in
the course of their normal activities, and

(ii) there is a reasonable likelihood that
the material or its covering will become sig-
nificantly damaged, deteriorated, or delami-
nated.

(2) In promulgating such regulations, the Ad-
ministrator shall consider and assess the value
of various technologies intended to improve the
decisionmaking process regarding response ac-
tions and the quality of any work that is deemed
necessary, including air monitoring and chemi-
cal encapsulants.

(d) Response actions

(1) In general

The Administrator shall promulgate regula-
tions describing a response action in a school
building under the authority of a local edu-
cational agency, using the least burdensome
methods which protect human health and the
environment. In determining the least burden-
some methods, the Administrator shall take
into account local circumstances, including
occupancy and use patterns within the school
building and short- and long-term costs.

(2) Response action for damaged asbestos

In the case of a response action for the cir-
cumstances described in subsection (¢)(1)(A) of
this section, methods for responding shall in-
clude methods identified in chapters 3 and 5 of
the ‘“‘Guidance for Controlling Asbestos-Con-
taining Material in Buildings”’.

(3) Response action for significantly damaged
asbestos

In the case of a response action for the cir-
cumstances described in subsection (¢)(1)(B) of
this section, methods for responding shall in-
clude methods identified in chapter 5 of the
‘““Guidance for Controlling Asbestos-Contain-
ing Material in Buildings’’.

(4) Response action for potentially damaged as-
bestos

In the case of a response action for the cir-
cumstances described in subsection (¢)(1)(C) of
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this section, methods for responding shall in-
clude methods identified in chapters 3 and 5 of
the ‘‘Guidance for Controlling Asbestos-Con-
taining Material in Buildings’’, unless preven-
tive measures will eliminate the reasonable
likelihood that the asbestos-containing mate-
rial will become damaged, deteriorated, or de-
laminated.

(5) Response action for potentially signifi-

cantly damaged asbestos

In the case of a response action for the cir-
cumstances described in subsection (¢)(1)(D) of
this section, methods for responding shall in-
clude methods identified in chapter 5 of the
“Guidance for Controlling Asbestos-Contain-
ing Material in Buildings’’, unless preventive
measures will eliminate the reasonable likeli-
hood that the asbestos-containing material
will become significantly damaged, deterio-
rated, or delaminated.

(6) “Preventive measures” defined

For purposes of this section, the term ‘‘pre-
ventive measures’ means actions which elimi-
nate the reasonable likelihood of asbestos-con-
taining material becoming damaged, deterio-
rated, or delaminated, or significantly dam-
aged!l deteriorated, or delaminated (as the
case may be) or which protect human health
and the environment.

(7) EPA information or advisory

The Administrator shall, not later than 30
days after November 28, 1990, publish and dis-
tribute to all local education agencies and
State Governors information or an advisory
to—

(A) facilitate public understanding of the
comparative risks associated with in-place
management of asbestos-containing building
materials and removals;

(B) promote the least burdensome response
actions necessary to protect human health,
safety, and the environment; and

(C) describe the circumstances in which as-
bestos removal is necessary to protect
human health.

Such information or advisory shall be based
on the best available scientific evidence and
shall be revised, republished, and redistributed
as appropriate, to reflect new scientific find-
ings.

(e) Implementation

The Administrator shall promulgate regula-
tions requiring the implementation of response
actions in school buildings under the authority
of a local educational agency and, where appro-
priate, for the determination of when a response
action is completed. Such regulations shall in-
clude standards for the education and protection
of both workers and building occupants for the
following phases of activity:

(1) Inspection.

(2) Response Action.2

(3) Post-response action, including any peri-
odic reinspection of asbestos-containing mate-
rial and long-term surveillance activity.

180 in original. Probably should be followed by a comma.

280 in original. Probably should not be capitalized.
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(f) Operations and maintenance

The Administrator shall promulgate regula-
tions to require implementation of an oper-
ations and maintenance and repair program as
described in chapter 3 of the ‘‘Guidance for Con-
trolling Asbestos-Containing Materials in Build-
ings’ for all friable asbestos-containing mate-
rial in a school building under the authority of
a local educational agency.

(g) Periodic surveillance

The Administrator shall promulgate regula-
tions to require the following:

(1) An identification of the location of fri-
able and non-friable asbestos in a school build-
ing under the authority of a local educational
agency.

(2) Provisions for surveillance and periodic
reinspection of such friable and non-friable as-
bestos.

(3) Provisions for education of school em-
ployees, including school service and mainte-
nance personnel, about the location of and
safety procedures with respect to such friable
and non-friable asbestos.

(h) Transportation and disposal

The Administrator shall promulgate regula-
tions which prescribe standards for transpor-
tation and disposal of asbestos-containing waste
material to protect human health and the envi-
ronment. Such regulations shall include such
provisions related to the manner in which trans-
portation vehicles are loaded and unloaded as
will assure the physical integrity of containers
of asbestos-containing waste material.

(i) Management plans

(1) In general

The Administrator shall promulgate regula-
tions which require each local educational
agency to develop an asbestos management
plan for school buildings under its authority,
to begin implementation of such plan within
990 days after October 22, 1986, and to complete
implementation of such plan in a timely fash-
ion. The regulations shall require that each
plan include the following elements, wherever
relevant to the school building:

(A) An inspection statement describing in-
spection and response action activities car-
ried out before October 22, 1986.

(B) A description of the results of the in-
spection conducted pursuant to regulations
under subsection (b) of this section, includ-
ing a description of the specific areas in-
spected.

(C) A detailed description of measures to
be taken to respond to any friable asbestos-
containing material pursuant to the regula-
tions promulgated under subsections (c), (d),
and (e) of this section, including the location
or locations at which a response action will
be taken, the method or methods of response
action to be used, and a schedule for begin-
ning and completing response actions.

(D) A detailed description of any asbestos-
containing material which remains in the
school building once response actions are
undertaken pursuant to the regulations pro-
mulgated under subsections (c), (d), and (e)
of this section.
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(E) A plan for periodic reinspection and
long-term surveillance activities developed
pursuant to regulations promulgated under
subsection (g) of this section, and a plan for
operations and maintenance activities devel-
oped pursuant to regulations promulgated
under subsection (f) of this section.

(F) With respect to the person or persons
who inspected for asbestos-containing mate-
rial and who will design or carry out re-
sponse actions with respect to the friable as-
bestos-containing material, one of the fol-
lowing statements:

(i) If the State has adopted a contractor
accreditation plan under section 2646(b) of
this title, a statement that the person (or
persons) is accredited under such plan.

(ii) A statement that the local edu-
cational agency used (or will use) persons
who have been accredited by another State
which has adopted a contractor accredita-
tion plan under section 2646(b) of this title
or is accredited pursuant to an Adminis-
trator-approved course under section
2646(c) of this title.

(G) A list of the laboratories that analyzed
any bulk samples of asbestos-containing ma-
terial found in the school building or air
samples taken to detect asbestos in the
school building and a statement that each
laboratory has been accredited pursuant to
the accreditation program under section
2646(d) of this title.

(H) With respect to each consultant who
contributed to the management plan, the
name of the consultant and one of the fol-
lowing statements:

(i) If the State has adopted a contractor
accreditation plan under section 2646(b) of
this title, a statement that the consultant
is accredited under such plan.

(ii) A statement that the contractor is
accredited by another State which has
adopted a contractor accreditation plan
under section 2646(b) of this title or is ac-
credited pursuant to an Administrator-ap-
proved course under section 2646(c) of this
title.

(I) An evaluation of resources needed to
successfully complete response actions and
carry out reinspection, surveillance, and op-
eration and maintenance activities.

(2) Statement by contractor

A local educational agency may require each
management plan to contain a statement
signed by an accredited asbestos contractor
that such contractor has prepared or assisted
in the preparation of such plan, or has re-
viewed such plan, and that such plan is in
compliance with the applicable regulations
and standards promulgated or adopted pursu-
ant to this section and other applicable provi-
sions of law. Such a statement may not be
signed by a contractor who, in addition to pre-
paring or assisting in preparing the manage-
ment plan, also implements (or will imple-
ment) the management plan.

(3) Warning labels

(A) The regulations shall require that each
local educational agency which has inspected
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for and discovered any asbestos-containing
material with respect to a school building
shall attach a warning label to any asbestos-
containing material still in routine mainte-
nance areas (such as boiler rooms) of the
school building, including—

(i) friable asbestos-containing material
which was responded to by a means other
than removal, and

(ii) asbestos-containing material for which
no response action was carried out.

(B) The warning label shall read, in print
which is readily visible because of large size or
bright color, as follows: “CAUTION: ASBES-
TOS. HAZARDOUS. DO NOT DISTURB WITH-
OUT PROPER TRAINING AND EQUIPMENT.”

(4) Plan may be submitted in stages

A local educational agency may submit a
management plan in stages, with each submis-
sion of the agency covering only a portion of
the school buildings under the agency’s au-
thority, if the agency determines that such ac-
tion would expedite the identification and
abatement of hazardous asbestos-containing
material in the school buildings under the au-
thority of the agency.

(5) Public availability

A copy of the management plan developed
under the regulations shall be available in the
administrative offices of the local educational
agency for inspection by the public, including
teachers, other school personnel, and parents.
The local educational agency shall notify par-
ent, teacher, and employee organizations of
the availability of such plan.

(6) Submission to State Governor

Each plan developed under this subsection
shall be submitted to the State Governor
under section 2645 of this title.

(j) Changes in regulations

Changes may be made in the regulations pro-
mulgated under this section only by rule in ac-
cordance with section 553 of title 5. Any such
change must protect human health and the envi-
ronment.

(k) Changes in guidance document

Any change made in the ‘“‘Guidance for Con-
trolling Asbestos-Containing Material in Build-
ings’ shall be made only by rule in accordance
with section 553 of title 5, unless a regulation
described in this section dealing with the same
subject matter is in effect. Any such change
must protect human health and the environ-
ment.

(1) Treatment of Department of Defense schools

(1) Secretary to act in lieu of Governor

In the administration of this subchapter,
any function, duty, or other responsibility im-
posed on a Governor of a State shall be carried
out by the Secretary of Defense with respect
to any school operated under the defense de-
pendents’ education system provided for under
the Defense Dependents’ Education Act of 1978
(20 U.S.C. 921 et seq.).

(2) Regulations

The Secretary of Defense, in cooperation
with the Administrator, shall, to the extent
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feasible and consistent with the national secu-
rity, take such action as may be necessary to
provide for the identification, inspection, and
management (including abatement) of asbes-
tos in any building used by the Department of
Defense as an overseas school for dependents
of members of the Armed Forces. Such identi-
fication, inspection, and management (includ-
ing abatement) shall, subject to the preceding
sentence, be carried out in a manner com-
parable to the manner in which a local edu-
cational agency is required to carry out such
activities with respect to a school building
under this subchapter.

(m) Waiver

The Administrator, upon request by a Gov-
ernor and after notice and comment and oppor-
tunity for a public hearing in the affected State,
may waive some or all of the requirements of
this section and section 2644 of this title with re-
spect to such State if it has established and is
implementing a program of asbestos inspection
and management that contains requirements
that are at least as stringent as the require-
ments of this section and section 2644 of this
title.

(Pub. L. 94-469, title II, §203, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2972; amended
Pub. L. 101-637, §13, Nov. 28, 1990, 104 Stat. 4593.)

REFERENCES IN TEXT

The Defense Dependents’ Education Act of 1978, re-
ferred to in subsec. (I)(1), is title XIV of Pub. L. 95-561,
Nov. 1, 1978, 92 Stat. 2365, as amended, which is classi-
fied principally to chapter 256A (§921 et seq.) of Title 20,
Education. For complete classification of this Act to
the Code, see Short Title note set out under section 921
of Title 20 and Tables.

AMENDMENTS
1990—Subsec. (d)(7). Pub. L. 101-637 added par. (7).

§2644. Requirements if EPA fails to promulgate
regulations

(a) In general
(1) Failure to promulgate

If the Administrator fails to promulgate
within the prescribed period—

(A) regulations described in section 2643(b)
of this title (relating to inspection);

(B) regulations described in section 2643(c),
(d), (e), (), (g), and (i) of this title (relating
to responding to asbestos); or

(C) regulations described in section 2643(h)
of this title (relating to transportation and
disposal);

each local educational agency shall carry out
the requirements described in this section in
subsection (b); subsections (c¢), (d), and (e); or
subsection (f); respectively, in accordance with
the Environmental Protection Agency’s most
current guidance document.

(2) Stay by court

If the Administrator has promulgated regu-
lations described in paragraph (1)(A), (B), or
(C) within the prescribed period, but the effec-
tive date of such regulations has been stayed
by a court for a period of more than 30 days,
a local educational agency shall carry out the
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pertinent requirements described in this sub-
section in accordance with the Environmental
Protection Agency’s most current guidance
document.

(3) Effective period

The requirements of this section shall be in
effect until such time as the Administrator
promulgates the pertinent regulations or until
the stay is lifted (as the case may be).

(b) Inspection

(1) Except as provided in paragraph (2), the
local educational agency, within 540 days after
October 22, 1986, shall conduct an inspection for
asbestos-containing material, using personnel
accredited under section 2646(b) or (c) of this
title and laboratories accredited under section
2646(d) of this title, in each school building
under its authority.

(2) The local educational agency may exclude
from the inspection requirement in paragraph
(1) any school building, or portion of a school
building, if (A) an inspection of such school
building (or portion) was completed before the
date on which this section goes into effect, and
(B) the inspection meets the inspection require-
ments of this section.

(e) Operation and maintenance

The local educational agency shall, within 720
days after October 22, 1986, develop and begin
implementation of an operation and mainte-
nance plan with respect to friable asbestos-con-
taining material in a school building under its
authority. Such plan shall provide for the edu-
cation of school service and maintenance per-
sonnel about safety procedures with respect to
asbestos-containing material, including friable
asbestos-containing material.

(d) Management plan

(1) In general

The local educational agency shall—

(A) develop a management plan for re-
sponding to asbestos-containing material in
each school building under its authority and
submit such plan to the Governor under sec-
tion 2645 of this title within 810 days after
October 22, 1986,

(B) begin implementation of such plan
within 990 days after October 22, 1986, and

(C) complete implementation of such plan
in a timely fashion.

(2) Plan requirements

The management plan shall—

(A) include the elements listed in section
2643(i)(1) of this title, including an inspec-
tion statement as described in paragraph (3)
of this section,?!

(B) provide for the attachment of warning
labels as described in section 2643(i)(3) of this
title,

(C) be prepared in accordance with the
most current guidance document,

(D) meet the standard described in para-
graph (4) for actions described in that para-
graph, and

(E) be submitted to the State Governor
under section 2645 of this title.

180 in original. Probably should be ‘“‘subsection,”.

TITLE 15—COMMERCE AND TRADE

Page 1690

(3) Inspection statement

The local educational agency shall complete
an inspection statement, covering activities
carried out before October 22, 1986, which
meets the following requirements:

(A) The statement shall include the follow-
ing information:

(i) The dates of inspection.

(ii) The name, address,
tions of each inspector.

(iii) A description of the specific areas
inspected.

(iv) A list of the laboratories that ana-
lyzed any bulk samples of asbestos-con-
taining material or air samples of asbestos
found in any school building and a state-
ment describing the qualifications of each
laboratory.

(v) The results of the inspection.

(B) The statement shall state whether any
actions were taken with respect to any as-
bestos-containing material found to Dbe
present, including a specific reference to
whether any actions were taken in the boiler
room of the building. If any such action was
taken, the following items of information
shall be included in the statement:

(i) The location or locations at which the
action was taken.
(ii) A description of the method of ac-
tion.
(iii) The qualifications of the persons
who conducted the action.
(4) Standard

The ambient interior concentration of asbes-
tos after the completion of actions described
in the most current guidance document, other
than the type of action described in sections
2643(f) of this title and subsection (c) of this
section, shall not exceed the ambient exterior
concentration, discounting any contribution
from any local stationary source. Either a
scanning electron microscope or a trans-
mission electron microscope shall be used to
determine the ambient interior concentration.
In the absence of reliable measurements, the
ambient exterior concentration shall be
deemed to be—

(A) less than 0.003 fibers per cubic centi-
meter if a scanning electron microscope is
used, and

(B) less than 0.005 fibers per cubic centi-
meter if a transmission electron microscope
is used.

(5) Public availability

A copy of the management plan shall be
available in the administrative offices of the
local educational agency for inspection by the
public, including teachers, other school per-
sonnel, and parents. The local educational
agency shall notify parent, teacher, and em-
ployee organizations of the availability of
such plan.

(e) Building occupant protection

The local educational agency shall provide for
the protection of building occupants during each
phase of activity described in this section.

(f) Transportation and disposal

The local educational agency shall provide for

the transportation and disposal of asbestos in

and qualifica-
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accordance with the most recent version of the
Environmental Protection Agency’s ‘‘Asbestos
Waste Management Guidance’ (or any successor
to such document).

(Pub. L. 94-469, title II, §204, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2977.)

§2645. Submission to State Governor

(a) Submission

Within 720 days after October 22, 1986 (or with-
in 810 days if there are no regulations under sec-
tion 2643(i) of this title), a local educational
agency shall submit a management plan devel-
oped pursuant to regulations promulgated under
section 2643(i) of this title (or under section
2644(d) of this title if there are no regulations)
to the Governor of the State in which the local
educational agency is located.

(b) Governor requirements

Within 360 days after October 22, 1986, the Gov-
ernor of each State—

(1) shall notify local educational agencies in
the State of where to submit their manage-
ment plans under this section, and

(2) may establish administrative procedures
for reviewing management plans submitted
under this section.

If the Governor establishes procedures under
paragraph (2), the Governor shall designate to
carry out the reviews those State officials who
are responsible for implementing environmental
protection or other public health programs, or
with authority over asbestos programs, in the
State.

(¢) Management plan review
(1) Review of plan

The Governor may disapprove a manage-
ment plan within 90 days after the date of re-
ceipt of the plan if the plan—

(A) does not conform with the regulations
under section 2643(i) of this title (or with
section 2644(d) of this title if there are no
regulations),

(B) does not assure that contractors who
are accredited pursuant to this subchapter
will be used to carry out the plan, or

(C) does not contain a response action
schedule which is reasonable and timely,
taking into account circumstances relevant
to the speed at which the friable asbestos-
containing material in the school buildings
under the local educational agency’s author-
ity should be responded to, including human
exposure to the asbestos while the friable as-
bestos-containing material remains in the
school building, and the ability of the local
educational agency to continue to provide
educational services to the community.

(2) Revision of plan

If the State Governor disapproves a plan, the
State Governor shall explain in writing to the
local educational agency the reasons why the
plan was disapproved and the changes that
need to be made in the plan. Within 30 days
after the date on which notice is received of
disapproval of its plan, the local educational
agency shall revise the plan to conform with
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the State Governor’s suggested changes. The
Governor may extend the 30-day period for not
more than 90 days.

(d) Deferral of submission
(1) Request for deferral

A local educational agency may request a
deferral, to May 9, 1989, of the deadline under
subsection (a) of this section. Upon approval of
such a request, the deadline under subsection
(a) of this section is deferred until May 9, 1989,
for the local educational agency which sub-
mitted the request. Such a request may cover
one or more schools under the authority of the
agency and shall include a list of all the
schools covered by the request. A local edu-
cational agency shall file any such request
with the State Governor by October 12, 1988,
and shall include with the request either of
the following statements:

(A) A statement—

(i) that the State in which the agency is
located has requested from the Adminis-
trator, before June 1, 1988, a waiver under
section 2643(m) of this title; and

(ii) that gives assurance that the local
educational agency has carried out the no-
tification and, in the case of a public
school, public meeting required by para-
graph (2).

(B) A statement, the accuracy of which is
sworn to by a responsible official of the
agency (by notarization or other means of
certification), that includes the following
with respect to each school for which a de-
ferral is sought in the request:

(i) A statement that, in spite of the fact
that the local educational agency has
made a good faith effort to meet the dead-
line for submission of a management plan
under subsection (a) of this section, the
agency will not be able to meet the dead-
line. The statement shall include a brief
explanation of the reasons why the dead-
line cannot be met.

(ii) A statement giving assurance that
the local educational agency has made
available for inspection by the public, at
each school for which a deferral is sought
in the request, at least one of the following
documents:

(I) A solicitation by the local edu-
cational agency to contract with an ac-
credited asbestos contractor for inspec-
tion or management plan development.

(IT) A letter attesting to the enroll-
ment of school district personnel in an
Environmental Protection Agency-ac-
credited training course for inspection
and management plan development.

(ITII) Documentation showing that an
analysis of suspected asbestos-contain-
ing material from the school is pending
at an accredited laboratory.

(IV) Documentation showing that an
inspection or management plan has been
completed in at least one other school
under the local educational agency’s au-
thority.

(iii) A statement giving assurance that
the local educational agency has carried
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out the notification and, in the case of a
public school, public meeting required by
paragraph (2).

(iv) A proposed schedule outlining all
significant activities leading up to submis-
sion of a management plan by May 9, 1989,
including inspection of the school (if not
completed at the time of the request) with
a deadline of no later than December 22,
1988, for entering into a signed contract
with an accredited asbestos contractor for
inspection (unless such inspections are to
be performed by school personnel), labora-
tory analysis of material from the school
suspected of containing asbestos, and de-
velopment of the management plan.

(2) Notification and public meeting

Before filing a deferral request under para-
graph (1), a local educational agency shall no-
tify affected parent, teacher, and employee or-
ganizations of its intent to file such a request.
In the case of a deferral request for a public
school, the local educational agency shall dis-
cuss the request at a public meeting of the
school board with jurisdiction over the school,
and affected parent, teacher, and employee or-
ganizations shall be notified in advance of the
time and place of such meeting.

(3) Response by Governor

(A) Not later than 30 days after the date on
which a Governor receives a deferral request
under paragraph (1) from a local educational
agency, the Governor shall respond to the
local educational agency in writing by ac-
knowledging whether the request is complete
or incomplete. If the request is incomplete,
the Governor shall identify in the response the
items that are missing from the request.

(B) A local educational agency may correct
any deficiencies in an incomplete deferral re-
quest and refile the request with the Governor.
In any case in which the local educational
agency decides to refile the request, the agen-
cy shall refile the request, and the Governor
shall respond to such refiled request in the
manner described in subparagraph (A), no
later than 15 days after the local educational
agency has received a response from the Gov-
ernor under subparagraph (A).

(C) Approval of a deferral request under this
subsection occurs only upon the receipt by a
local educational agency of a written acknowl-
edgment from the Governor that the agency’s
deferral request is complete.

(4) Submission and review of plan

A local educational agency whose deferral
request is approved shall submit a manage-
ment plan to the Governor not later than May
9, 1989. Such management plan shall include a
copy of the deferral request and the statement
accompanying such request. Such manage-
ment plan shall be reviewed in accordance
with subsection (c¢) of this section, except that
the Governor may extend the 30-day period for
revision of the plan under subsection (c)(2) of
this section for only an additional 30 days (for
a total of 60 days).

(5) Implementation of plan

The approval of a deferral request from a
local educational agency shall not be consid-
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ered to be a waiver or exemption from the re-
quirement under section 2643(i) of this title for
the local educational agency to begin imple-
mentation of its management plan by July 9,
1989.

(6) EPA notice

(A) Not later than 15 days after July 18, 1988,
the Administrator shall publish in the Federal
Register the following:

(i) A notice describing the opportunity to
file a request for deferral under this sub-
section.

(ii) A list of the State offices (including of-
ficials (if available) in each State as des-
ignated under subsection (b) of this section)
with which deferral requests should be filed.

(B) As soon as practicable, but in no event
later than 30 days, after July 18, 1988, the Ad-
ministrator shall mail a notice describing the
opportunity to file a request for deferral under
this subsection to each local educational agen-
cy and to each State office in the list pub-
lished under subparagraph (A).

(e) Status reports

(1) Not later than December 31, 1988, the Gov-
ernor of each State shall submit to the Adminis-
trator a written statement on the status of man-
agement plan submissions and deferral requests
by local educational agencies in the State. The
statement shall be made available to local edu-
cational agencies in the State and shall contain
the following:

(A) A list containing each local educational
agency that submitted a management plan by
October 12, 1988.

(B) A list containing each local educational
agency whose deferral request was approved.

(C) A list containing each local educational
agency that failed to submit a management
plan by October 12, 1988, and whose deferral re-
quest was disapproved.

(D) A list containing each local educational
agency that failed to submit a management
plan by October 12, 1988, and did not submit a
deferral request.

(2) Not later than December 31, 1989, the Gov-
ernor of each State shall submit to the Adminis-
trator an updated version of the written state-
ment submitted under paragraph (1). The state-
ment shall be made available to local edu-
cational agencies in the State and shall contain
the following:

(A) A list containing each local educational
agency whose management plan was submit-
ted and not disapproved as of October 9, 1989.

(B) A list containing each local educational
agency whose management plan was submit-
ted and disapproved, and which remains dis-
approved, as of October 9, 1989.

(C) A list containing each local educational
agency that submitted a management plan
after May 9, 1989, and before October 10, 1989.

(D) A list containing each local educational
agency that failed to submit a management
plan as of October 9, 1989.

(Pub. L. 94469, title II, §205, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2979; amended
Pub. L. 100-368, §§1(a), 2, July 18, 1988, 102 Stat.
829, 831.)
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AMENDMENTS

1988—Subsec. (d). Pub. L. 100-368, §1(a), added subsec.
().
Subsec. (e). Pub. L. 100-368, §2, added subsec. (e).

§2646. Contractor and laboratory accreditation
(a) Contractor accreditation

A person may not—

(1) inspect for asbestos-containing material
in a school building under the authority of a
local educational agency or in a public or com-
mercial building,

(2) prepare a management plan for such a
school, or

(3) design or conduct response actions, other

than the type of action described in sections
2643(f) and 2644(c) of this title, with respect to

friable asbestos-containing material in such a

school or in a public or commercial building,

unless such person is accredited by a State
under subsection (b) of this section or is accred-

ited pursuant to an Administrator-approved

course under subsection (c¢) of this section.
(b) Accreditation by State
(1) Model plan
(A) Persons to be accredited

Within 180 days after October 22, 1986, the
Administrator, in consultation with affected
organizations, shall develop a model con-
tractor accreditation plan for States to give
accreditation to persons in the following
categories:

(i) Persons who inspect for asbestos-con-

taining material in school buildings under

the authority of a local educational agen-
cy or in public or commercial buildings.

(ii) Persons who prepare management
plans for such schools.

(iii) Persons who design or carry out re-
sponse actions, other than the type of ac-
tion described in sections 2643(f) and
2644(c) of this title, with respect to friable

asbestos-containing material in such
schools or in public or commercial build-

ings.
(B) Plan requirements

The plan shall include a requirement that
any person in a category listed in paragraph
(1)1 achieve a passing grade on an examina-
tion and participate in continuing education
to stay informed about current asbestos in-

spection and response action technology.
The examination shall demonstrate the
knowledge of the person in areas that the

Administrator prescribes as necessary and
appropriate in each of the categories. Such
examinations may include requirements for

knowledge in the following areas:

(i) Recognition of asbestos-containing

material and its physical characteristics.

(ii) Health hazards of asbestos and the
relationship between asbestos exposure

and disease.

(iii) Assessing the risk of asbestos expo-

sure through a knowledge of percentage
weight of asbestos-containing material,

180 in original. Probably should be ‘‘subparagraph (A)”.
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friability, age, deterioration, location and
accessibility of materials, and advantages
and disadvantages of dry and wet response
action methods.

(iv) Respirators and their use, care, se-
lection, degree of protection afforded, fit-
ting, testing, and maintenance and clean-
ing procedures.

(v) Appropriate work practices and con-
trol methods, including the use of high ef-
ficiency particle absolute vacuums, the
use of amended water, and principles of
negative air pressure equipment use and
procedures.

(vi) Preparing a work area for response
action work, including isolating work
areas to prevent bystander or public expo-
sure to asbestos, decontamination proce-
dures, and procedures for dismantling
work areas after completion of work.

(vii) Establishing emergency procedures
to respond to sudden releases.

(viii) Air monitoring requirements and
procedures.

(ix) Medical surveillance program re-
quirements.

(x) Proper asbestos waste transportation
and disposal procedures.

(xi) Housekeeping and personal hygiene
practices, including the necessity of show-
ers, and procedures to prevent asbestos ex-
posure to an employee’s family.

(2) State adoption of plan

Each State shall adopt a contractor accredi-
tation plan at least as stringent as the model
plan developed by the Administrator under
paragraph (1), within 180 days after the com-
mencement of the first regular session of the
legislature of such State which is convened
following the date on which the Administrator
completes development of the model plan. In
the case of a school operated under the defense
dependents’ education system provided for
under the Defense Dependents’ Education Act
of 1978 (20 U.S.C. 921 et seq.), the Secretary of
Defense shall adopt a contractor accreditation
plan at least as stringent as that model.

(c) Accreditation by Administrator-approved

course
(1) Course approval

Within 180 days after October 22, 1986, the
Administrator shall ensure that any Environ-
mental Protection Agency-approved asbestos
training course is consistent with the model
plan (including testing requirements) devel-
oped under subsection (b) of this section. A
contractor may be accredited by taking and
passing such a course.

(2) Treatment of persons with previous EPA as-
bestos training

A person who—

(A) completed an Environmental Protec-
tion Agency-approved asbestos training
course before October 22, 1986, and

(B) passed (or passes) an asbestos test ei-
ther before or after October 22, 1986,

may be accredited under paragraph (1) if the
Administrator determines that the course and
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test are equivalent to the requirements of the
model plan developed under subsection (b) of
this section. If the Administrator so deter-
mines, the person shall be considered accred-
ited for the purposes of this subchapter until a
date that is one year after the date on which
the State in which such person is employed es-
tablishes an accreditation program pursuant
to subsection (b) of this section.

(3) Lists of courses

The Administrator, in consultation with af-
fected organizations, shall publish (and revise
as necessary)—

(A) a list of asbestos courses and tests in
effect before October 22, 1986, which qualify
for equivalency treatment under paragraph
(2), and

(B) a list of asbestos courses and tests
which the Administrator determines under
paragraph (1) are consistent with the model
plan and which will qualify a contractor for
accreditation under such paragraph.

(d) Laboratory accreditation

(1) The Administrator shall provide for the de-
velopment of an accreditation program for lab-
oratories by the National Institute of Standards
and Technology in accordance with paragraph
(2). The Administrator shall transfer such funds
as are necessary to the National Institute of
Standards and Technology to carry out such
program.

(2) The National Institute of Standards and
Technology, upon request by the Administrator,
shall, in consultation with affected organiza-
tions—

(A) within 360 days after October 22, 1986, de-
velop an accreditation program for labora-
tories which conduct qualitative and semi-
quantitative analyses of bulk samples of as-
bestos-containing material, and

(B) within 720 days after October 22, 1986, de-
velop an accreditation program for labora-
tories which conduct analyses of air samples
of asbestos from school buildings under the
authority of a local educational agency.

(3) A laboratory which plans to carry out any
such analysis shall comply with the require-
ments of the accreditation program.

(e) Financial assistance contingent on use of ac-
credited persons

(1) A school which is an applicant for financial
assistance under section 505 of the Asbestos
School Hazard Abatement Act of 1984 [20 U.S.C.
4014] is not eligible for such assistance unless
the school, in carrying out the requirements of
this subchapter—

(A) uses a person (or persons)—

(i) who is accredited by a State which has
adopted an accreditation plan based on the
model plan developed under subsection (b) of
this section, or

(ii) who is accredited pursuant to an Ad-
ministrator-approved course under sub-
section (c¢) of this section, and

(B) uses a laboratory (or laboratories) which
is accredited under the program developed
under subsection (d) of this section.

(2) This subsection shall apply to any financial
assistance provided under the Asbestos School
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Hazard Abatement Act of 1984 [20 U.S.C. 4011 et
seq.] for activities performed after the following
dates:

(A) In the case of activities performed by
persons, after the date which is one year after
October 22, 1986.

(B) In the case of activities performed by
laboratories, after the date which is 180 days
after the date on which a laboratory accredi-
tation program is completed under subsection
(d) of this section.

(f) List of EPA-approved courses

Not later than August 31, 1988, and every three
months thereafter until August 31, 1991, the Ad-
ministrator shall publish in the Federal Reg-
ister a list of all Environmental Protection
Agency-approved asbestos training courses for
persons to achieve accreditation in each cat-
egory described in subsection (b)(1)(A) of this
section and for laboratories to achieve accredi-
tation. The Administrator may continue pub-
lishing such a list after August 31, 1991, at such
times as the Administrator considers it useful.
The list shall include the name and address of
each approved trainer and, to the extent avail-
able, a list of all the geographic sites where
training courses will take place. The Adminis-
trator shall provide a copy of the list to each
State official on the list published by the Ad-
ministrator under section 2645(d)(6) of this title
and to each regional office of the Environmental
Protection Agency.

(Pub. L. 94-469, title II, §206, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2980; amended
Pub. L. 100-368, §3, July 18, 1988, 102 Stat. 832;
Pub. L. 100418, title V, §5115(c), Aug. 23, 1988, 102
Stat. 1433; Pub. L. 101-637, §15(a)(1), (2), Nov. 28,
1990, 104 Stat. 4596.)

REFERENCES IN TEXT

The Defense Dependents’ Education Act of 1978, re-
ferred to in subsec. (b)(2), is title XIV of Pub. L. 95-561,
Nov. 1, 1978, 92 Stat. 2365, as amended, which is classi-
fied principally to chapter 25A (§921 et seq.) of Title 20,
Education. For complete classification of this Act to
the Code, see Short Title note set out under section 921
of Title 20 and Tables.

The Asbestos School Hazard Abatement Act of 1984,
referred to in subsec. (e)(2), is title V of Pub. L. 98-377,
Aug. 11, 1984, 98 Stat. 1287, as amended, which is classi-
fied generally to subchapter V (§4011 et seq.) of chapter
52 of Title 20. For complete classification of this Act to
the Code, see Short Title note set out under section
4011 of Title 20 and Tables.

AMENDMENTS

1990—Subsec. (a)(1), (3). Pub. L. 101-637, §15(a)(1), in-
serted before comma at end ‘‘or in a public or commer-
cial building”’.

Subsec. (b)(1)(A)(), ({ii). Pub. L. 101-637, §15(a)(2), in-
serted before period at end ‘‘or in public or commercial
buildings’’.

1988—Subsec. (d)(1), (2). Pub. L. 100-418 substituted
‘“‘National Institute of Standards and Technology’ for
‘‘National Bureau of Standards’ wherever appearing.

Subsec. (f). Pub. L. 100-368 added subsec. (f).

EFFECTIVE DATE OF 1990 AMENDMENT

Pub. L. 101-637, §15(c), Nov. 28, 1990, 104 Stat. 4597,
provided that: ‘“This section [amending this section and
section 2647 of this title and enacting provisions set out
as notes under this section] shall take effect upon the
expiration of the 12-month period following the date of
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the enactment of this Act [Nov. 28, 1990]. The Adminis-
trator may extend the effective date for a period not to
exceed one year if the Administrator determines that
accredited asbestos contractors are needed to perform
school-site abatement required under the Asbestos Haz-
ard Emergency Response Act [of 1986] (15 U.S.C. 2641)
and such an extension is necessary to ensure effective
implementation of section 203 of the Toxic Substances
Control Act [15 U.S.C. 2643].”

REVISION OF MODEL CONTRACTOR ACCREDITATION
PROGRAM

Pub. L. 101-637, §15(a)(3), Nov. 28, 1990, 104 Stat. 4596,
provided that: ‘“Not later than one year after the date
of the enactment of this Act [Nov. 28, 1990], the Admin-
istrator of the Environmental Protection Agency shall
revise the model contractor accreditation plan promul-
gated under section 206(b)(1) of the Toxic Substances
Control Act (156 U.S.C. 2646(b)(1)) to increase the mini-
mum number of hours of training, including additional
hours of hands-on health and safety training, required
for asbestos abatement workers and to make such
other changes as may be necessary to implement the
amendments made by paragraphs (1) and (2) [amending
this section].”

EPA ADMINISTRATOR NOT EXERCISING ‘‘STATUTORY AU-
THORITY’ UNDER OSHA LAW IN EXERCISING AUTHOR-
ITY UNDER THIS CHAPTER

Pub. L. 101-637, §15(b), Nov. 28, 1990, 104 Stat. 4596,
provided that: ‘“‘In exercising any authority under the
Toxic Substances Control Act [15 U.S.C. 2601 et seq.] in
connection with the amendment made by subsection (a)
of this section [amending this section and section 2647
of this title], the Administrator of the Environmental
Protection Agency shall not, for purposes of section
4(b)(1) of the Occupational Safety and Health Act of
1970 (29 U.S.C. 653(b)(1)), be considered to be exercising
statutory authority to prescribe or enforce standards
or regulations affecting occupational safety and
health.”

§2647. Enforcement
(a) Penalties

Any local educational agency—

(1) which fails to conduct an inspection pur-
suant to regulations under section 2643(b) of
this title or under section 2644(b) of this title,

(2) which knowingly submits false informa-
tion to the Governor regarding any inspection
pursuant to regulations under section 2643(i) of
this title or knowingly includes false informa-
tion in any inspection statement under sec-
tion 2644(d)(3) of this title,

(3) which fails to develop a management plan
pursuant to regulations under section 2643(i) of
this title or under section 2644(d) of this title,

(4) which carries out any activity prohibited
by section 2655 of this title, or

(5) which knowingly submits false informa-
tion to the Governor regarding a deferral re-
quest under section 2645(d) of this title.l

is liable for a civil penalty of not more than
$5,000 for each day during which the violation
continues. Any civil penalty under this sub-
section shall be assessed and collected in the
same manner, and subject to the same provi-
sions, as in the case of civil penalties assessed
and collected under section 2615 of this title. For
purposes of this subsection, a ‘‘violation’ means
a failure to comply with respect to a single
school building. The court shall order that any

180 in original. The period probably should be a comma.
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civil penalty collected under this subsection be
used by the local educational agency for pur-
poses of complying with this subchapter. Any
portion of a civil penalty remaining unspent
after compliance by a local educational agency
is completed shall be deposited into the Asbes-
tos Trust Fund established by section 4022 of
title 20.

(b) Relationship to subchapter I of this chapter

A local educational agency is not liable for
any civil penalty under subchapter I of this
chapter for failing or refusing to comply with
any rule promulgated or order issued under this
subchapter.

(c) Enforcement considerations

(1) In determining the amount of a civil pen-
alty to be assessed under subsection (a) of this
section against a local educational agency, the
Administrator shall consider—

(A) the significance of the violation;

(B) the culpability of the violator, including
any history of previous violations under this
chapter;

(C) the ability of the violator to pay the pen-
alty; and

(D) the ability of the violator to continue to
provide educational services to the commu-
nity.

(2) Any action ordered by a court in fashioning
relief under section 2619 of this title shall be
consistent with regulations promulgated under
section 2643 of this title (or with the require-
ments of section 2644 of this title if there are no
regulations).

(d) Citizen complaints

Any person may file a complaint with the Ad-
ministrator or with the Governor of the State in
which the school building is located with respect
to asbestos-containing material in a school
building. If the Administrator or Governor re-
ceives a complaint under this subsection con-
taining allegations which provide a reasonable
basis to believe that a violation of this chapter
has occurred, the Administrator or Governor
shall investigate and respond (including taking
enforcement action where appropriate) to the
complaint within a reasonable period of time.

(e) Citizen petitions

(1) Any person may petition the Administrator
to initiate a proceeding for the issuance, amend-
ment, or repeal of a regulation or order under
this subchapter.

(2) Such petition shall be filed in the principal
office of the Administrator and shall set forth
the facts which it is claimed establish that it is
necessary to issue, amend, or repeal a regulation
or order under this subchapter.

(3) The Administrator may hold a public hear-
ing or may conduct such investigation or pro-
ceeding as the Administrator deems appropriate
in order to determine whether or not such peti-
tion should be granted.

(4) Within 90 days after filing of a petition de-
scribed in paragraph (1), the Administrator shall
either grant or deny the petition. If the Admin-
istrator grants such petition, the Administrator
shall promptly commence an appropriate pro-
ceeding in accordance with this subchapter. If
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the Administrator denies such petition, the Ad-
ministrator shall publish in the Federal Reg-
ister the Administrator’s reasons for such de-
nial. The granting or denial of a petition under
this subsection shall not affect any deadline or
other requirement of this subchapter.

(f) Citizen civil actions with respect to EPA regu-
lations

(1) Any person may commence a civil action
without prior notice against the Administrator
to compel the Administrator to meet the dead-
lines in section 2643 of this title for issuing ad-
vanced notices of proposed rulemaking, propos-
ing regulations, and promulgating regulations.
Any such action shall be brought in the district
court of the United States for the District of Co-
lumbia.

(2) In any action brought under paragraph (1)
in which the court finds the Administrator to be
in violation of any deadline in section 2643 of
this title, the court shall set forth a schedule for
promulgating the regulations required by sec-
tion 2643 of this title and shall order the Admin-
istrator to comply with such schedule. The
court may extend any deadline (which has not
already occurred) in section 2644(b), (c¢), or (d) of
this title for a period of not more than 6 months,
if the court-ordered schedule will result in final
promulgation of the pertinent regulations with-
in the extended period. Such deadline extensions
may not be granted by the court beginning 720
days after October 22, 1986.

(3) Section 2619 of this title shall apply to civil
actions described in this subsection, except to
the extent inconsistent with this subsection.

(g) Failure to attain accreditation; penalty

Any contractor who—

(1) inspects for asbestos-containing material
in a school, public or commercial building;

(2) designs or conducts response actions with
respect to friable asbestos-containing material
in a school, public or commercial building; or

(3) employs individuals to conduct response
actions with respect to friable asbestos-con-
taining material in a school, public or com-
mercial building;

and who fails to obtain the accreditation under
section 2646 of this title, or in the case of em-
ployees to require or provide for the accredita-
tion required, is liable for a civil penalty of not
more than $5,000 for each day during which the
violation continues, unless such contractor is a
direct employee of the Federal Government.

(Pub. L. 94-469, title II, §207, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2983; amended
Pub. L. 100-368, §5, July 18, 1988, 102 Stat. 833;
Pub. L. 101-637, §15(a)(4), Nov. 28, 1990, 104 Stat.
4596.)

AMENDMENTS

1990—Subsec. (g). Pub. L. 101-637 added subsec. (g).
1988—Subsec. (a)(4), (5). Pub. L. 100-368 added pars. (4)
and (5).

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-637 effective upon expira-
tion of 12-month period following Nov. 28, 1990, with
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provisions for extension, see section 15(c) of Pub. L.
101-637, set out as a note under section 2646 of this title.

EPA ADMINISTRATOR NOT EXERCISING ‘‘STATUTORY AU-
THORITY” UNDER OSHA LAW IN EXERCISING AUTHOR-
ITY UNDER THIS CHAPTER
In exercising any authority under this chapter in

connection with amendment made by Pub. L. 101-637,

Administrator of Environmental Protection Agency

not, for purposes of section 653(b)(1) of Title 29, Labor,

to be considered to be exercising statutory authority to
prescribe or enforce standards or regulations affecting
occupational safety and health, see section 15(b) of Pub.

L. 101-637, set out as a note under section 2646 of this

title.

§2648. Emergency authority

(a) Emergency action
(1) Authority
Whenever—

(A) the presence of airborne asbestos or
the condition of friable asbestos-containing
material in a school building governed by a
local educational agency poses an imminent
and substantial endangerment to human
health or the environment, and

(B) the local educational agency is not
taking sufficient action (as determined by
the Administrator or the Governor) to re-
spond to the airborne asbestos or friable as-
bestos-containing material,

the Administrator or the Governor of a State
is authorized to act to protect human health
or the environment.

(2) Limitations on Governor action

The Governor of a State shall notify the Ad-
ministrator within a reasonable period of time
before the Governor plans to take an emer-
gency action under this subsection. After such
notification, if the Administrator takes an
emergency action with respect to the same
hazard, the Governor may not carry out (or
continue to carry out, if the action has been
started) the emergency action.

(3) Notification

The following notification shall be provided
before an emergency action is taken under
this subsection:

(A) In the case of a Governor taking the
action, the Governor shall notify the local
educational agency concerned.

(B) In the case of the Administrator taking
the action, the Administrator shall notify
both the local educational agency concerned
and the Governor of the State in which such
agency is located.

(4) Cost recovery

The Administrator or the Governor of a
State may seek reimbursement for all costs of
an emergency action taken under this sub-
section in the United States District Court for
the District of Columbia or for the district in
which the emergency action occurred. In any
action seeking reimbursement from a local
educational agency, the action shall be
brought in the United States District Court
for the district in which the local educational
agency is located.

(b) Injunctive relief

Upon receipt of evidence that the presence of
airborne asbestos or the condition of friable as-
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bestos-containing material in a school building
governed by a local educational agency poses an
imminent and substantial endangerment to
human health or the environment—
(1) the Administrator may request the At-
torney General to bring suit, or
(2) the Governor of a State may bring suit,

to secure such relief as may be necessary to re-
spond to the hazard. The district court of the
United States in the district in which the re-
sponse will be carried out shall have jurisdiction
to grant such relief, including injunctive relief.

(Pub. L. 94469, title II, §208, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2985.)

§2649. State and Federal law
(a) No preemption

Nothing in this subchapter shall be construed,
interpreted, or applied to preempt, displace, or
supplant any other State or Federal law, wheth-
er statutory or common.

(b) Cost and damage awards

Nothing in this subchapter or any standard,
regulation, or requirement promulgated pursu-
ant to this subchapter shall be construed or in-
terpreted to preclude any court from awarding
costs and damages associated with the abate-
ment, including the removal, of asbestos-con-
taining material, or a portion of such costs, at
any time prior to the actual date on which such
material is removed.

(c) State may establish more requirements

Nothing in this subchapter shall be construed
or interpreted as preempting a State from estab-
lishing any additional liability or more strin-
gent requirements with respect to asbestos in
school buildings within such State.

(d) No Federal cause of action

Nothing in this subchapter creates a cause of
action or in any other way increases or dimin-
ishes the liability of any person under any other
law.

(e) Intent of Congress

It is not the intent of Congress that this sub-
chapter or rules, regulations, or orders issued
pursuant to this subchapter be interpreted as in-
fluencing, in either the plaintiff’s or defendant’s
favor, the disposition of any civil action for
damages relating to asbestos. This subsection
does not affect the authority of any court to
make a determination in an adjudicatory pro-
ceeding under applicable State law with respect
to the admission into evidence or any other use
of this subchapter or rules, regulations, or or-
ders issued pursuant to this subchapter.

(Pub. L. 94-469, title II, §209, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2986.)

§2650. Asbestos contractors and local edu-
cational agencies

(a) Study
(1) General requirement

The Administrator shall conduct a study on
the availability of liability insurance and
other forms of assurance against financial loss
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which are available to local educational agen-
cies and asbestos contractors with respect to
actions required under this subchapter. Such
study shall examine the following:

(A) The extent to which liability insurance
and other forms of assurance against finan-
cial loss are available to local educational
agencies and asbestos contractors.

(B) The extent to which the cost of insur-
ance or other forms of assurance against fi-
nancial loss has increased and the extent to
which coverage has become less complete.

(C) The extent to which any limitation in
the availability of insurance or other forms
of assurance against financial loss is the re-
sult of factors other than standards of liabil-
ity in applicable law.

(D) The extent to which the existence of
the regulations required by subsections (c)
and (d) of section 2643 of this title and the
accreditation of contractors under section
2646 of this title has affected the availability
or cost of insurance or other forms of assur-
ance against financial loss.

(E) The extent to which any limitation on
the availability of insurance or other forms
of assurance against financial loss is inhibit-
ing inspections for asbestos-containing ma-
terial or the development or implementation
of management plans under this subchapter.

(F) Identification of any other impedi-
ments to the timely completion of inspec-
tions or the development and implementa-
tion of management plans under this sub-
chapter.

(2) Interim report

Not later than April 1, 1988, the Adminis-
trator shall submit to the Congress an interim
report on the progress of the study required by
this subsection, along with preliminary find-
ings based on information collected to that
date.

(3) Final report

Not later than October 1, 1990, the Adminis-
trator shall submit to the Congress a final re-
port on the study required by this subsection,
including final findings based on the informa-
tion collected.

(b) State action

On the basis of the interim report or the final
report of the study required by subsection (a) of
this section, a State may enact or amend State
law to establish or modify a standard of liability
for local educational agencies or asbestos con-
tractors with respect to actions required under
this subchapter.

(Pub. L. 94469, title II, §210, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2986.)

§2651. Public protection
(a) Public protection

No State or local educational agency may dis-
criminate against a person in any way, includ-
ing firing a person who is an employee, because
the person provided information relating to a
potential violation of this subchapter to any
other person, including a State or the Federal
Government.
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(b) Labor Department review

Any public or private employee or representa-
tive of employees who believes he or she has
been fired or otherwise discriminated against in
violation of subsection (a) of this section may
within 90 days after the alleged violation occurs
apply to the Secretary of Labor for a review of
the firing or alleged discrimination. The review
shall be conducted in accordance with section
660(c) of title 29.

(Pub. L. 94469, title II, §211, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2987.)

§2652. Asbestos Ombudsman

(a) Appointment

The Administrator shall appoint an Asbestos
Ombudsman, who shall carry out the duties de-
scribed in subsection (b) of this section.

(b) Duties

The duties of the Asbestos Ombudsman are—

(1) to receive complaints, grievances, and re-
quests for information submitted by any per-
son with respect to any aspect of this sub-
chapter,

(2) to render assistance with respect to the
complaints, grievances, and requests received,
and

(3) to make such recommendations to the
Administrator as the Ombudsman considers
appropriate.

(Pub. L. 94469, title II, §212, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2987.)

§2653. EPA study of asbestos-containing material
in public buildings

Within 360 days after October 22, 1986, the Ad-
ministrator shall conduct and submit to the
Congress the results of a study which shall—

(1) assess the extent to which asbestos-con-
taining materials are present in public and
commercial buildings;

(2) assess the condition of asbestos-contain-
ing material in commercial buildings and the
likelihood that persons occupying such build-
ings, including service and maintenance per-
sonnel, are, or may be, exposed to asbestos fi-
bers;

(3) consider and report on whether public
and commercial buildings should be subject to
the same inspection and response action re-
quirements that apply to school buildings;

(4) assess whether existing Federal regula-
tions adequately protect the general public,
particularly abatement personnel, from expo-
sure to asbestos during renovation and demoli-
tion of such buildings; and

(5) include recommendations that explicitly
address whether there is a need to establish
standards for, and regulate asbestos exposure
in, public and commercial buildings.

(Pub. L. 94469, title II, §213, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2987.)

§2654. Transitional rules

Any regulation of the Environmental Protec-
tion Agency under subchapter I of this chapter
which is inconsistent with this subchapter shall
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not be in effect after October 22, 1986. Any ad-
vanced notice of proposed rulemaking, any pro-
posed rule, and any regulation of the Environ-
mental Protection Agency in effect before Octo-
ber 22, 1986, which is consistent with the regula-
tions required under section 2643 of this title
shall remain in effect and may be used to meet
the requirements of section 2643 of this title, ex-
cept that any such regulation shall be enforced
under this chapter.

(Pub. L. 94469, title II, §214, as added Pub. L.
99-519, §2, Oct. 22, 1986, 100 Stat. 2988.)

§2655. Worker protection
(a) Prohibition on certain activities

Until the local educational agency with au-
thority over a school has submitted a manage-
ment plan (for the school) which the State Gov-
ernor has not disapproved as of the end of the
period for review and revision of the plan under
section 2645 of this title, the local educational
agency may not do either of the following in the
school:

(1) Perform, or direct an employee to per-
form, renovations or removal of building ma-
terials, except emergency repairs, in the
school, unless—

(A) the school is carrying out work under

a grant awarded under section 4014 of title

20; or

(B) an inspection that complies with the
requirements of regulations promulgated
under section 2643 of this title has been car-
ried out in the school and the agency com-
plies with the following sections of title 40 of
the Code of Federal Regulations:

(i) Paragraphs (g), (h), and (i) of section

763.90 (response actions).

(ii) Appendix D to subpart E of part 763

(transport and disposal of asbestos waste).

(2) Perform, or direct an employee to per-
form, operations and maintenance activities
in the school, unless the agency complies with
the following sections of title 40 of the Code of
Federal Regulations:

(A) Section 763.91 (operations and mainte-
nance), including appendix B to subpart E of
part 763.

(B) Paragraph (a)(2) of section 763.92
(training and periodic surveillance).

(b) Employee training and equipment

Any school employee who is directed to con-
duct emergency repairs involving any building
material containing asbestos or suspected of
containing asbestos, or to conduct operations
and maintenance activities, in a school—

(1) shall be provided the proper training to
safely conduct such work in order to prevent
potential exposure to asbestos; and

(2) shall be provided the proper equipment
and allowed to follow work practices that are
necessary to safely conduct such work in order
to prevent potential exposure to asbestos.

(c) “Emergency repair” defined

For purposes of this section, the term ‘‘emer-
gency repair’” means a repair in a school build-
ing that was not planned and was in response to
a sudden, unexpected event that threatens ei-
ther—
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(1) the health or safety of building occu-
pants; or
(2) the structural integrity of the building.

(Pub. L. 94469, title II, §215, as added Pub. L.
100-368, §4(a), July 18, 1988, 102 Stat. 832.)

EFFECTIVE DATE

Pub. L. 100-368, §4(c), July 18, 1988, 102 Stat. 833, pro-
vided that: ‘‘Section 215 of the Toxic Substances Con-
trol Act [this section], as added by subsection (a), shall
take effect on October 12, 1988.”’

§2656. Training grants

(a) Grants

The Administrator is authorized to award
grants under this section to nonprofit organiza-
tions that demonstrate experience in imple-
menting and operating health and safety asbes-
tos training and education programs for workers
who are or will be engaged in asbestos-related
activities (including State and local govern-
ments, colleges and universities, joint labor-
management trust funds, and nonprofit govern-
ment employee organizations) to establish and,
or, operate asbestos training programs on a not-
for-profit basis. Applications for grants under
this subsection shall be submitted in such form
and manner, and contain such information, as
the Administrator prescribes.

(b) Authorization

Of such sums as are authorized to be appro-
priated pursuant to section 4021(a) of title 20 for
the fiscal years 1991, 1992, 1993, 1994, and 1995, not
more than $5,000,000 are authorized to be appro-
priated to carry out this section in each such
fiscal year.

(Pub. L. 94469, title II, §216, as added Pub. L.
101-637, §16(a)(1), Nov. 28, 1990, 104 Stat. 4597.)

EFFECTIVE DATE

Pub. L. 101-637, §16(b), Nov. 28, 1990, 104 Stat. 4598,
provided that: ‘“Section 216 of the Toxic Substances
Control Act [this section], as added by subsection (a),
shall take effect on the date of the enactment of this
Act [Nov. 28, 1990].”

SUBCHAPTER III-INDOOR RADON
ABATEMENT

§2661. National goal

The national long-term goal of the United
States with respect to radon levels in buildings
is that the air within buildings in the United
States should be as free of radon as the ambient
air outside of buildings.

(Pub. L. 94-469, title III, §301, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2755.)

REPORT ON RECOMMENDED POLICY FOR DEALING WITH
RADON IN ASSISTED HOUSING

Pub. L. 100-628, title X, §1091, Nov. 7, 1988, 102 Stat.
3283, provided that:
‘‘(a) PURPOSES.—The purposes of this section are—
‘(1) to require the Department of Housing and
Urban Development to develop an effective depart-
mental policy for dealing with radon contamination
that utilizes any Environmental Protection Agency
guidelines and standards to ensure that occupants of
housing covered by this section are not exposed to
hazardous levels of radon; and
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‘“(2) to require the Department of Housing and
Urban Development to assist the Environmental Pro-
tection Agency in reducing radon contamination.

““(b) PROGRAM.—

‘(1) APPLICABILITY.—The housing covered by this
section is—

“(A) multifamily housing owned by the Depart-
ment of Housing and Urban Development;

“(B) public housing and Indian housing assisted
under the United States Housing Act of 1937 [42
U.S.C. 1437 et seq.];

“(C) housing receiving project-based assistance
under section 8 of the United States Housing Act of
1937 [42 U.S.C. 1437f];

‘(D) housing assisted under section 236 of the Na-
tional Housing Act [12 U.S.C. 17156z-1]; and

“(BE) housing assisted under section 221(d)(3) of
the National Housing Act [12 U.S.C. 17151(d)(3)].

‘“(2) IN GENERAL.—The Secretary of Housing and
Urban Development shall develop and recommend to
the Congress a policy for dealing with radon contami-
nation that specifies programs for education, re-
search, testing, and mitigation of radon hazards in
housing covered by this section.

‘“(3) STANDARDS.—In developing the policy, the Sec-
retary shall utilize any guidelines, information, or
standards established by the Environmental Protec-
tion Agency for—

“‘(A) testing residential and nonresidential struc-
tures for radon;

“(B) identifying elevated radon levels;

“(C) identifying when remedial actions should be
taken; and

‘(D) identifying geographical areas that are like-
1y to have elevated levels of radon.

‘“(4) COORDINATION.—In developing the policy, the
Secretary shall coordinate the efforts of the Depart-
ment of Housing and Urban Development with the
Environmental Protection Agency, and other appro-
priate Federal agencies, and shall consult with State
and local governments, the housing industry, con-
sumer groups, health organizations, appropriate pro-
fessional organizations, and other appropriate ex-
perts.

‘(5) REPORT.—The Secretary shall submit a report
to the Congress within 1 year after the date of the en-
actment of this Act [Nov. 7, 1988] that describes the
Secretary’s recommended policy for dealing with
radon contamination and the Secretary’s reasons for
recommending such policy. The report shall include
an estimate of the housing covered by this section
that is likely to have hazardous levels of radon.

““(c) COOPERATION WITH ENVIRONMENTAL PROTECTION
AGENCY.—Within 6 months after the date of the enact-
ment of this Act [Nov. 7, 1988], the Secretary and the
Administrator of the Environmental Protection Agen-
cy shall enter into a memorandum of understanding de-
scribing the Secretary’s plan to assist the Adminis-
trator in carrying out the Environmental Protection
Agency’s authority to assess the extent of radon con-
tamination in the United States and assist in the devel-
opment of measures to avoid and reduce radon con-
tamination.

‘‘(d) DEFINITIONS.—For purposes of this section:

‘(1) ADMINISTRATOR.—The term ‘Administrator’
means the Administrator of the Environmental Pro-
tection Agency.

‘“(2) SECRETARY.—The term ‘Secretary’ means the
Secretary of Housing and Urban Development.

‘‘(e) AUTHORIZATION.—Funds available for housing
covered by this section shall be available to carry out
this section with respect to such housing.”

§ 2662. Definitions

For purposes of this subchapter:
(1) The term ‘‘local educational agency”
means—
(A) any local educational agency as de-
fined in section 7801 of title 20;
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(B) the owner of any nonprofit elementary
or secondary school building; and

(C) the governing authority of any school
operated pursuant to section 241 of title 20,
as in effect before enactment of the Improv-
ing America’s Schools Act of 1994, or succes-
sor authority, relating to impact aid for
children who reside on Federal property.

(2) The term ‘‘nonprofit elementary or sec-
ondary school” has the meaning given such
term by section 2642(8)1 of this title.

(3) The term ‘‘radon’ means the radioactive
gaseous element and its short-lived decay
products produced by the disintegration of the
element radium occurring in air, water, soil,
or other media.

(4) The term ‘‘school building”’ has the
meaning given such term by section 2642(13) of
this title.

(Pub. L. 94-469, title III, §302, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2755; amend-
ed Pub. L. 103-382, title III, §391(c)(4), 392(b)(2),
Oct. 20, 1994, 108 Stat. 4022, 4026; Pub. L. 107-110,
title X, §1076(f)(2), Jan. 8, 2002, 115 Stat. 2091.)

REFERENCES IN TEXT

Section 241 of title 20, as in effect before enactment
of the Improving America’s Schools Act of 1994, re-
ferred to in par. (1)(C), means section 241 of Title 20,
Education, prior to its repeal by Pub. L. 103-382, title
II1, §331(b), Oct. 20, 1994, 108 Stat. 3965.

AMENDMENTS

2002—Par. (1)(A). Pub. L. 107-110 substituted 7801
for <“8801".

1994—Par. (1)(A). Pub. L. 103-382, §391(c)(4)(A), made
technical amendment to reference to section 8801 of
title 20 to reflect change in reference to corresponding
section of original act.

Par. (1)(C). Pub. L. 103-382 directed two separate
amendments of par. (1)(C), the first, by section
391(c)(4)(B) of Pub. L. 103-382, directed the insertion of
“or successor authority’” immediately after ‘‘section
241 of title 20”’, the second, by section 392(b)(2) of Pub.
L. 103-382, directed the insertion (without reference to
the first amendment) of ‘‘as in effect before enactment
of the Improving America’s Schools Act of 1994 imme-
diately after ‘‘section 241 of title 20,”. Literal execution
of the second amendment was not possible, as ‘‘section
241 of title 20,” was amended to read ‘‘section 241 of
title 20 or successor authority,” by the first amend-
ment. Commas were editorially inserted before and
after the phrase added by the second amendment and it
was inserted immediately after ‘‘section 241 of title 20’
to reflect the probable intent of Congress.

EFFECTIVE DATE OF 2002 AMENDMENT
Amendment by Pub. L. 107-110 effective Jan. 8, 2002,
except with respect to certain noncompetitive pro-
grams and competitive programs, see section 5 of Pub.

L. 107-110, set out as an Effective Date note under sec-
tion 6301 of Title 20, Education.

§2663. EPA citizen’s guide
(a) Publication

In order to make continuous progress toward
the long-term goal established in section 2661 of
this title, the Administrator of the Environ-
mental Protection Agency shall, not later than
June 1, 1989, publish and make available to the
public an updated version of its document titled

180 in original. Probably should be section *2642(9)”.
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“A Citizen’s Guide to Radon’. The Adminis-
trator shall revise and republish the guide as
necessary thereafter.

(b) Information included

(1) Action levels

The updated citizen’s guide published as pro-
vided in subsection (a) of this section shall in-
clude a description of a series of action levels
indicating the health risk associated with dif-
ferent levels of radon exposure.

(2) Other information

The updated citizen’s guide shall also in-
clude information with respect to each of the
following:

(A) The increased health risk associated
with the exposure of potentially sensitive
populations to different levels of radon.

(B) The increased health risk associated
with the exposure to radon of persons en-
gaged in potentially risk-increasing behav-
ior.

(C) The cost and technological feasibility
of reducing radon concentrations within ex-
isting and new buildings.

(D) The relationship between short-term
and long-term testing techniques and the re-
lationship between (i) measurements based
on both such techniques, and (ii) the ac-
tions?! levels set forth as provided in para-
graph (1).

(E) Outdoor radon levels around the coun-
try.

(Pub. L. 94469, title III, §303, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2755.)

§2664. Model construction standards and tech-
niques

The Administrator of the Environmental Pro-
tection Agency shall develop model construction
standards and techniques for controlling radon
levels within new buildings. To the maximum
extent possible, these standards and techniques
should be developed with the assistance of orga-
nizations involved in establishing national
building construction standards and techniques.
The Administrator shall make a draft of the
document containing the model standards and
techniques available for public review and com-
ment. The model standards and techniques shall
provide for geographic differences in construc-
tion types and materials, geology, weather, and
other variables that may affect radon levels in
new buildings. The Administrator shall make
final model standards and techniques available
to the public by June 1, 1990. The Administrator
shall work to ensure that organizations respon-
sible for developing national model building
codes, and authorities which regulate building
construction within States or political subdivi-
sions within States, adopt the Agency’s model
standards and techniques.

(Pub. L. 94469, title III, §304, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2756.)

180 in original. Probably should be “‘action’.
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§2665. Technical assistance to States for radon
programs

(a) Required activities

The Administrator (or another Federal depart-
ment or agency designated by the Adminis-
trator) shall develop and implement activities
designed to assist State radon programs. These
activities may include, but are not limited to,
the following:

(1) Establishment of a clearinghouse of
radon related information, including mitiga-
tion studies, public information materials,
surveys of radon levels, and other relevant in-
formation.

(2) Operation of a voluntary proficiency pro-
gram for rating the effectiveness of radon
measurement devices and methods, the effec-
tiveness of radon mitigation devices and meth-
ods, and the effectiveness of private firms and
individuals offering radon-related architec-
ture, design, engineering, measurement, and
mitigation services. The proficiency program
under this subparagraph shall be in operation
within one year after October 28, 1988.

(3) Design and implementation of training
seminars for State and local officials and pri-
vate and professional firms dealing with radon
and addressing topics such as monitoring,
analysis, mitigation, health effects, public in-
formation, and program design.

(4) Publication of public information mate-
rials concerning radon health risks and meth-
ods of radon mitigation.

(6) Operation of cooperative projects be-
tween the Environmental Protection Agency’s
Radon Action Program and the State’s radon
program. Such projects shall include the Home
Evaluation Program, in which the Environ-
mental Protection Agency evaluates homes
and States demonstrate mitigation methods in
these homes. To the maximum extent prac-
ticable, consistent with the objectives of the
evaluation and demonstration, homes of low-
income persons should be selected for evalua-
tion and demonstration.

(6) Demonstration of radon mitigation meth-
ods in various types of structures and in var-
ious geographic settings and publication of
findings. In the case of demonstration of such
methods in homes, the Administrator should
select homes of low-income persons, to the
maximum extent practicable and consistent
with the objectives of the demonstration.

(7) Establishment of a national data base
with data organized by State concerning the
location and amounts of radon.

(8) Development and demonstration of meth-
ods of radon measurement and mitigation that
take into account unique characteristics, if
any, of nonresidential buildings housing child
care facilities.

(b) Discretionary assistance

Upon request of a State, the Administrator (or
another Federal department or agency des-
ignated by the Administrator) may provide
technical assistance to such State in develop-
ment or implementation of programs addressing
radon. Such assistance may include, but is not
limited to, the following:
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(1) Design and implementation of surveys of
the location and occurrence of radon within a
State.

(2) Design and implementation of public in-
formation and education programs.

(3) Design and implementation of State pro-
grams to control radon in existing or new
structures.

(4) Assessment of mitigation alternatives in
unusual or unconventional structures.

(5) Design and implementation of methods
for radon measurement and mitigation for
nonresidential buildings housing child care fa-
cilities.

(c) Information provided to professional organi-
zations

The Administrator, or another Federal depart-
ment or agency designated by the Adminis-
trator, shall provide appropriate information
concerning technology and methods of radon as-
sessment and mitigation to professional organi-
zations representing private firms involved in
building design, engineering, and construction.

(d) Proficiency rating program and training sem-
inar
(1) Authorization

There is authorized to be appropriated not
more than $1,500,000 for the purposes of ini-
tially establishing the proficiency rating pro-
gram under subsection (a)(2) of this section
and the training seminars under subsection
(a)(3) of this section.

(2) Charge imposed

To cover the operating costs of such pro-
ficiency rating program and training semi-
nars, the Administrator shall impose on per-
sons applying for a proficiency rating and on
private and professional firms participating in
training seminars such charges as may be nec-
essary to defray the costs of the program or
seminars. No such charge may be imposed on
any State or local government.

(3) Special account

Funds derived from the charges imposed
under paragraph (2) shall be deposited in a spe-
cial account in the Treasury. Amounts in the
special account are authorized to be appro-
priated only for purposes of administering
such proficiency rating program or training
seminars or for reimbursement of funds appro-
priated to the Administrator to initially es-
tablish such program or seminars.

(4) Reimbursement of general fund

During the first three years of the program
and seminars, the Administrator shall make
every effort, consistent with the goals and suc-
cessful operation of the program and seminars,
to set charges imposed under paragraph (2) so
that an amount in excess of operation costs is
collected. Such excess amount shall be used to
reimburse the General Fund of the Treasury
for the full amount appropriated to initially
establish the program and seminars.

(5) Research

The Administrator shall, in conjunction
with other Federal agencies, conduct research
to develop, test, and evaluate radon and radon
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progeny measurement methods and protocols.
The purpose of such research shall be to assess
the ability of those methods and protocols to
accurately assess exposure to radon progeny.
Such research shall include—
(A) conducting comparisons among radon
and radon progeny measurement techniques;
(B) developing measurement protocols for
different building types under varying oper-
ating conditions; and
(C) comparing the exposures estimated by
stationary monitors and protocols to those
measured by personal monitors, and issue
guidance documents that—

(i) provide information on the results of
research conducted under this paragraph;
and

(ii) describe model State radon measure-
ment and mitigation programs.

(6) Mandatory proficiency testing program
study

(A) The Administrator shall conduct a study
to determine the feasibility of establishing a
mandatory proficiency testing program that
would require that—

(i) any product offered for sale, or device
used in connection with a service offered to
the public, for the measurement of radon
meets minimum performance criteria; and

(ii) any operator of a device, or person em-
ploying a technique, used in connection with
a service offered to the public for the meas-
urement of radon meets a minimum level of
proficiency.

(B) The study shall also address procedures
for—

(i) ordering the recall of any product sold
for the measurement of radon which does
not meet minimum performance criteria;

(ii) ordering the discontinuance of any
service offered to the public for the measure-
ment of radon which does not meet mini-
mum performance criteria; and

(iii) establishing adequate quality assur-
ance requirements for each company offer-
ing radon measurement services to the pub-
lic to follow.

The study shall identify enforcement mecha-
nisms necessary to the success of the program.
The Administrator shall report the findings of
the study with recommendations to Congress
by March 1, 1991.

(7) User fee

In addition to any charge imposed pursuant
to paragraph (2), the Administrator shall col-
lect user fees from persons seeking certifi-
cation under the radon proficiency program in
an amount equal to $1,500,000 to cover the En-
vironmental Protection Agency’s cost of con-
ducting research pursuant to paragraph () for
each of the fiscal years 1991, 1992, 1993, 1994,
and 1995. Such funds shall be deposited in the
account established pursuant to paragraph (3).

(e) Authorization

(1) There is authorized to be appropriated for
the purposes of carrying out sections 2663, 2664,
and 2665 of this title an amount not to exceed
$3,000,000 for each of fiscal years 1989, 1990, and
1991.
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(2) No amount appropriated under this sub-
section may be used by the Environmental Pro-
tection Agency to administer the grant program
under section 2666 of this title.

(3) No amount appropriated under this sub-
section may be used to cover the costs of the
proficiency rating program under subsection
(a)(2) of this section.

(Pub. L. 94469, title III, §305, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2756; amend-
ed Pub. L. 101-508, title X, §10202, Nov. 5, 1990, 104
Stat. 1388-393; Pub. L. 104-66, title II, §2021(),
Dec. 21, 1995, 109 Stat. 728.)

AMENDMENTS

1995—Subsecs. (d) to (f). Pub. L. 104-66 redesignated
subsecs. (e) and (f) as (d) and (e), respectively, and
struck out heading and text of former subsec. (d). Text
read as follows: “Within 9 months after October 28, 1988,
and annually thereafter, the Administrator shall sub-
mit to Congress a plan identifying assistance to be pro-
vided under this section and outlining personnel and fi-
nancial resources necessary to implement this section.
Prior to submission to Congress, this plan shall be re-
viewed by the advisory groups provided for in section
403(c) of the Superfund Amendments and Reauthoriza-
tion Act of 1986 (42 U.S.C. 7401 note).”

1990—Subsec. (e)(b) to (7). Pub. L. 101-508 added pars.
(6) to (M.

§2666. Grant assistance to States for radon pro-
grams

(a) In general

For each fiscal year, upon application of the
Governor of a State, the Administrator may
make a grant, subject to such terms and condi-
tions as the Administrator considers appro-
priate, under this section to the State for the
purpose of assisting the State in the develop-
ment and implementation of programs for the
assessment and mitigation of radon.

(b) Application

An application for a grant under this section
in any fiscal year shall contain such informa-
tion as the Administrator shall require, includ-
ing each of the following:

(1) A description of the seriousness and ex-
tent of radon exposure in the State.

(2) An identification of the State agency
which has the primary responsibility for radon
programs and which will receive the grant, a
description of the roles and responsibilities of
the lead State agency and any other State
agencies involved in radon programs, and de-
scription of the roles and responsibilities of
any municipal, district, or areawide organiza-
tion involved in radon programs.

(3) A description of the activities and pro-
grams related to radon which the State pro-
poses in such year.

(4) A budget specifying Federal and State
funding of each element of activity of the
grant application.

(5) A 3-year plan which outlines long range
program goals and objectives, tasks necessary
to achieve them, and resource requirements
for the entire 3-year period, including antici-
pated State funding levels and desired Federal
funding levels. This clause shall apply only for
the initial year in which a grant application is
made.
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(c) Eligible activities

Activities eligible for grant assistance under
this section are the following:

(1) Survey of radon levels, including special
surveys of geographic areas or classes of build-
ings (such as, among others, public buildings,
school buildings, high-risk residential con-
struction types).

(2) Development of public information and
educational materials concerning radon as-
sessment, mitigation, and control programs.

(3) Implementation of programs to control
radon in existing and new structures.

(4) Purchase by the State of radon measure-
ment equipment or devices.

(5) Purchase and maintenance of analytical
equipment connected to radon measurement
and analysis, including costs of calibration of
such equipment.

(6) Payment of costs of Environmental Pro-
tection Agency-approved training programs
related to radon for permanent State or local
employees.

(7) Payment of general overhead and pro-
gram administration costs.

(8) Development of a data storage and man-
agement system for information concerning
radon occurrence, levels, and programs.

(9) Payment of costs of demonstration of
radon mitigation methods and technologies as
approved by the Administrator, including
State participation in the Environmental Pro-
tection Agency Home Evaluation Program.

(10) A toll-free radon hotline to provide in-
formation and technical assistance.

(d) Preference to certain States

Beginning in fiscal year 1991, the Adminis-
trator shall give a preference for grant assist-
ance under this section to States that have
made reasonable efforts to ensure the adoption,
by the authorities which regulate building con-
struction within that State or political subdivi-
sions within States, of the model construction
standards and techniques for new buildings de-
veloped under section 2664 of this title.

(e) Priority activities and projects

The Administrator shall support eligible ac-
tivities contained in State applications with the
full amount of available funds. In the event that
State applications for funds exceed the total
funds available in a fiscal year, the Adminis-
trator shall give priority to activities or
projects proposed by States based on each of the
following criteria:

(1) The seriousness and extent of the radon
contamination problem to be addressed.

(2) The potential for the activity or project
to bring about reduction in radon levels.

(3) The potential for development of innova-
tive radon assessment techniques, mitigation
measures as approved by the Administrator, or
program management approaches which may
be of use to other States.

(4) Any other uniform criteria that the Ad-
ministrator deems necessary to promote the
goals of the grant program and that the Ad-
ministrator provides to States before the ap-
plication process.

(f) Federal share

The Federal share of the cost of radon pro-
gram activities implemented with Federal as-
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sistance under this section in any fiscal year
shall not exceed 75 percent of the costs incurred
by the State in implementing such program in
the first year of a grant to such State, 60 per-
cent in the second year, and 50 percent in the
third year. Federal assistance shall be made on
the condition that the non-Federal share is pro-
vided from non-Federal funds.

(g) Assistance to local governments

States may, at the Governor’s discretion, use
funds from grants under this section to assist
local governments in implementation of activi-
ties eligible for assistance under paragraphs (2),
(3), and (6) of subsection (c) of this section.

(h) Information

(1) The Administrator may request such infor-
mation, data, and reports developed by the
State as he considers necessary to make the de-
termination of continuing eligibility under this
section.

(2) Any State receiving funds under this sec-
tion shall provide to the Administrator all
radon-related information generated in its ac-
tivities, including the results of radon surveys,
mitigation demonstration projects, and risk
communication studies.

(3) Any State receiving funds under this sec-
tion shall maintain, and make available to the
public, a list of firms and individuals within the
State that have received a passing rating under
the Environmental Protection Agency pro-
ficiency rating program referred to in section
2665(a)(2) of this title. The list shall also include
the address and phone number of such firms and
individuals, together with the proficiency rating
received by each. The Administrator shall make
such list available to the public at appropriate
locations in each State which does not receive
funds under this section unless the State as-
sumes such responsibility.

(i) Limitations

(1) No grant may be made under this section in
any fiscal year to a State which in the preceding
fiscal year received a grant under this section
unless the Administrator determines that such
State satisfactorily implemented the activities
funded by the grant in such preceding fiscal
year.

(2) The costs of implementing paragraphs (4)
and (9) of subsection (c) of this section shall not
in the aggregate exceed 50 percent of the
amount of any grant awarded under this section
to a State in a fiscal year. In implementing such
paragraphs, a State should make every effort,
consistent with the goals and successful oper-
ation of the State radon program, to give a pref-
erence to low-income persons.

(3) The costs of general overhead and program
administration under subsection (c)(7) of this
section shall not exceed 25 percent of the
amount of any grant awarded under this section
to a State in a fiscal year.

(4) A State may use funds received under this
section for financial assistance to persons only
to the extent such assistance is related to dem-
onstration projects or the purchase and analysis
of radon measurement devices.

(j) Authorization

(1) There is authorized to be appropriated for
grant assistance under this section an amount
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not to exceed $10,000,000 for each of fiscal years
1989, 1990, and 1991.

(2) There is authorized to be appropriated for
the purpose of administering the grant program
under this section such sums as may be nec-
essary for each of such fiscal years.

(3) Notwithstanding any other provision of
this section, not more than 10 percent of the
amount appropriated to carry out this section
may be used to make grants to any one State.

(4) Funds not obligated to States in the fiscal
year for which funds are appropriated under this
section shall remain available for obligation
during the next fiscal year.

(6) No amount appropriated under this sub-
section may be used to cover the costs of the
proficiency rating program under section
2665(a)(2) of this title.

(Pub. L. 94469, title III, §306, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2758.)

FEDERAL SHARE OF COST

Pub. L. 109-54, title II, Aug. 2, 2005, 119 Stat. 531, pro-
vided in part that: ‘‘Beginning in fiscal year 2006 and
thereafter, and notwithstanding section 306 of the
Toxic Substances Control Act [15 U.S.C. 2666], the Fed-
eral share of the cost of radon program activities im-
plemented with Federal assistance under section 306
shall not exceed 60 percent in the third and subsequent
grant years.”’

§2667. Radon in schools

(a) Study of radon in schools
(1) Authority

The Administrator shall conduct a study for
the purpose of determining the extent of radon
contamination in the Nation’s school build-
ings.

(2) List of high probability areas

In carrying out such study, the Adminis-
trator shall identify and compile a list of
areas within the United States which the Ad-
ministrator determines have a high prob-
ability of including schools which have ele-
vated levels of radon.

(3) Basis of list

In compiling such list, the Administrator
shall make such determinations on the basis
of, among other things, each of the following:

(A) Geological data.
(B) Data on high radon levels in homes and
other structures nearby any such school.
(C) Physical characteristics of the school
buildings.
(4) Survey

In conducting such study the Administrator
shall design a survey which when completed
allows Congress to characterize the extent of
radon contamination in schools in each State.
The survey shall include testing from a rep-
resentative sample of schools in each high-risk
area identified in paragraph (1) and shall in-
clude additional testing, to the extent re-
sources are available for such testing. The sur-
vey also shall include any reliable testing data
supplied by States, schools, or other parties.
(5) Assistance

(A) The Administrator shall make available
to the appropriate agency of each State, as
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designated by the Governor of such State, a
list of high risk areas within each State, in-
cluding a delineation of such areas and any
other data available to the Administrator for
schools in that State. To assist such agencies,
the Administrator also shall provide guidance
and data detailing the risks associated with
high radon levels, technical guidance and re-
lated information concerning testing for radon
within schools, and methods of reducing radon
levels.

(B) In addition to the assistance authorized
by subparagraph (A), the Administrator is au-
thorized to make available to the appropriate
agency of each State, as designated by the
Governor of such State, devices suitable for
use by such agencies in conducting tests for
radon within the schools under the jurisdic-
tion of any such State agency. The Adminis-
trator is authorized to make available to such
agencies the use of laboratories of the Envi-
ronmental Protection Agency, or to rec-
ommend laboratories, to evaluate any such de-
vices for the presence of radon levels.

(6) Diagnostic and remedial efforts

The Administrator is authorized to select,
from high-risk areas identified in paragraph
(2), school buildings for purposes of enabling
the Administrator to undertake diagnostic
and remedial efforts to reduce the levels of
radon in such school buildings. Such diag-
nostic and remedial efforts shall be carried out
with a view to developing technology and ex-
pertise for the purpose of making such tech-
nology and expertise available to any local
educational agency and the several States.

(7) Status report

On or before October 1, 1989, the Adminis-
trator shall submit to the Congress a status
report with respect to action taken by the Ad-
ministrator in conducting the study required
by this section, including the results of the
Administrator’s diagnostic and remedial work.
On or before October 1, 1989, the Administrator
shall submit a final report setting forth the
results of the study conducted pursuant to
this section, including the results of the Ad-
ministrator’s diagnostic and remedial work,
and the recommendations of the Adminis-
trator.

(b) Authorization

For the purpose of carrying out the provisions
of paragraph (6) of subsection (a) of this section,
there are authorized to be appropriated such
sums, not to exceed $500,000, as may be nec-
essary. For the purpose of carrying out the pro-
visions of this section other than such para-
graph (6), there are authorized to be appro-
priated such sums, not to exceed $1,000,000, as
may be necessary.

(Pub. L. 94-469, title III, §307, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2761.)

§ 2668. Regional radon training centers

(a) Funding program

Upon application of colleges, universities, in-
stitutions of higher learning, or consortia of
such institutions, the Administrator may make
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a grant or cooperative agreement, subject to
such terms and conditions as the Administrator
considers appropriate, under this section to the
applicant for the purpose of establishing and op-
erating a regional radon training center.

(b) Purpose of centers

The purpose of a regional radon training cen-
ter is to develop information and provide train-
ing to Federal and State officials, professional
and private firms, and the public regarding the
health risks posed by radon and demonstrated
methods of radon measurement and mitigation.
(c) Applications

Any colleges, universities, institutions of
higher learning or consortia of such institutions
may submit an application for funding under
this section. Such applications shall be submit-
ted to the Administrator in such form and con-
taining such information as the Administrator
may require.

(d) Selection criteria

The Administrator shall support at least 3 eli-
gible applications with the full amount of avail-
able funds. The Administrator shall select re-
cipients of funding under this section to ensure
that funds are equitably allocated among re-
gions of the United States, and on the basis of
each of the following criteria:

(1) The extent to which the applicant’s pro-
gram will promote the purpose described in
subsection (b) of this section.

(2) The demonstrated expertise of the appli-
cant regarding radon measurement and miti-
gation methods and other radon-related is-
sues.

(3) The demonstrated expertise of the appli-
cant in radon training and in activities relat-
ing to information development and dissemi-
nation.

(4) The seriousness of the radon problem in
the region.

(6) The geographical coverage of the pro-
posed center.

(6) Any other uniform criteria that the Ad-
ministrator deems necessary to promote the
purpose described in subsection (b) of this sec-
tion and that the Administrator provides to
potential applicants prior to the application
process.

(e) Termination of funding

No funding may be given under this section in
any fiscal year to an applicant which in the pre-
ceding fiscal year received funding under this
section unless the Administrator determines
that the recipient satisfactorily implemented
the activities that were funded in the preceding
year.

(f) Authorization

There is authorized to be appropriated to
carry out the program under this section not to
exceed $1,000,000 for each of fiscal years 1989,
1990, and 1991.

(Pub. L. 94-469, title III, §308, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2762.)

§2669. Study of radon in Federal buildings

(a) Study requirement

The head of each Federal department or agen-
cy that owns a Federal building shall conduct a
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study for the purpose of determining the extent
of radon contamination in such buildings. Such
study shall include, in the case of a Federal
building using a nonpublic water source (such as
a well or other groundwater), radon contamina-
tion of the water.

(b) High-risk Federal buildings

(1) The Administrator shall identify and com-
pile a list of areas within the United States
which the Administrator, in consultation with
Federal departments and agencies, determines
have a high probability of including Federal
buildings which have elevated levels of radon.

(2) In compiling such list, the Administrator
shall make such determinations on the basis of,
among other things, the following:

(A) Geological data.

(B) Data on high radon levels in homes and
other structures near any such Federal build-
ing.

(C) Physical characteristics of the Federal
buildings.

(c) Study designs

Studies required under subsection (a) of this
section shall be based on design criteria speci-
fied by the Administrator. The head of each Fed-
eral department or agency conducting such a
study shall submit, not later than July 1, 1989, a
study design to the Administrator for approval.
The study design shall follow the most recent
Environmental Protection Agency guidance doc-
uments, including ‘A Citizen’s Guide to Radon’’;
the ‘“‘Interim Protocol for Screening and Follow
Up: Radon and Radon Decay Products Measure-
ments’’; the ‘“‘Interim Indoor Radon & Radon
Decay Product Measurement Protocol”’; and any
other recent guidance documents. The study de-
sign shall include testing data from a represent-
ative sample of Federal buildings in each high-
risk area identified in subsection (b) of this sec-
tion. The study design also shall include addi-
tional testing data to the extent resources are
available, including any reliable data supplied
by Federal agencies, States, or other parties.

(d) Information on risks and testing

(1) The Administrator shall provide to the de-
partments or agencies conducting studies under
subsection (a) of this section the following:

(A) Guidance and data detailing the risks as-
sociated with high radon levels.

(B) Technical guidance and related informa-
tion concerning testing for radon within Fed-
eral buildings and water supplies.

(C) Technical guidance and related informa-
tion concerning methods for reducing radon
levels.

(2) In addition to the assistance required by
paragraph (1), the Administrator is authorized
to make available, on a cost reimbursable basis,
to the departments or agencies conducting stud-
ies under subsection (a) of this section devices
suitable for use by such departments or agencies
in conducting tests for radon within Federal
buildings. For the purpose of assisting such de-
partments or agencies in evaluating any such
devices for the presence of radon levels, the Ad-
ministrator is authorized to recommend labora-
tories or to make available to such departments
or agencies, on a cost reimbursable basis, the
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use of laboratories of the Environmental Protec-
tion Agency.
(e) Study deadline

Not later than June 1, 1990, the head of each
Federal department or agency conducting a
study under subsection (a) of this section shall
complete the study and provide the study to the
Administrator.

(f) Report to Congress

Not later than October 1, 1990, the Adminis-
trator shall submit a report to the Congress de-
scribing the results of the studies conducted
pursuant to subsection (a) of this section.

(Pub. L. 94-469, title III, §309, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2763.)

§2670. Regulations

The Administrator is authorized to issue such
regulations as may be necessary to carry out the
provisions of this subchapter.

(Pub. L. 94-469, title III, §310, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2764.)

§2671. Additional authorizations

Amounts authorized to be appropriated in this
subchapter for purposes of carrying out the pro-
visions of this subchapter are in addition to
amounts authorized to be appropriated under
other provisions of law for radon-related activi-
ties.

(Pub. L. 94-469, title III, §311, as added Pub. L.
100-551, §1(a), Oct. 28, 1988, 102 Stat. 2764.)

SUBCHAPTER IV—LEAD EXPOSURE
REDUCTION

§ 2681. Definitions

For the purposes of this subchapter:
(1) Abatement

The term ‘‘abatement’” means any set of
measures designed to permanently eliminate
lead-based paint hazards in accordance with
standards established by the Administrator
under this subchapter. Such term includes—

(A) the removal of lead-based paint and
lead-contaminated dust, the permanent con-
tainment or encapsulation of lead-based
paint, the replacement of lead-painted sur-
faces or fixtures, and the removal or cover-
ing of lead-contaminated soil; and

(B) all preparation, cleanup, disposal, and
postabatement clearance testing activities
associated with such measures.

(2) Accessible surface

The term ‘‘accessible surface” means an in-
terior or exterior surface painted with lead-
based paint that is accessible for a young child
to mouth or chew.

(3) Deteriorated paint

The term ‘‘deteriorated paint” means any
interior or exterior paint that is peeling, chip-
ping, chalking or cracking or any paint lo-
cated on an interior or exterior surface or fix-
ture that is damaged or deteriorated.

(4) Evaluation

The term ‘‘evaluation’” means risk assess-
ment, inspection, or risk assessment and in-
spection.
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(5) Friction surface

The term ‘‘friction surface’ means an inte-
rior or exterior surface that is subject to abra-
sion or friction, including certain window,
floor, and stair surfaces.

(6) Impact surface

The term ‘“‘impact surface’” means an inte-
rior or exterior surface that is subject to dam-
age by repeated impacts, for example, certain
parts of door frames.

(7) Inspection

The term ‘“‘inspection’ means (A) a surface-
by-surface investigation to determine the
presence of lead-based paint, as provided in
section 4822(c) of title 42, and (B) the provision
of a report explaining the results of the inves-
tigation.

(8) Interim controls

The term ‘“‘interim controls’ means a set of
measures designed to reduce temporarily
human exposure or likely exposure to lead-
based paint hazards, including specialized
cleaning, repairs, maintenance, painting, tem-
porary containment, ongoing monitoring of
lead-based paint hazards or potential hazards,
and the establishment and operation of man-
agement and resident education programs.

(9) Lead-based paint

The term ‘‘lead-based paint’’ means paint or
other surface coatings that contain lead in ex-
cess of 1.0 milligrams per centimeter squared
or 0.5 percent by weight or (A) in the case of
paint or other surface coatings on target hous-
ing, such lower level as may be established by
the Secretary of Housing and Urban Develop-
ment, as defined in section 4822(c) of title 42,
or (B) in the case of any other paint or surface
coatings, such other level as may be estab-
lished by the Administrator.

(10) Lead-based paint hazard

The term ‘‘lead-based paint hazard’” means
any condition that causes exposure to lead
from lead-contaminated dust, lead-contami-
nated soil, lead-contaminated paint that is de-
teriorated or present in accessible surfaces,
friction surfaces, or impact surfaces that
would result in adverse human health effects
as established by the Administrator under this
subchapter.

(11) Lead-contaminated dust

The term ‘‘lead-contaminated dust’’ means
surface dust in residential dwellings that con-
tains an area or mass concentration of lead in
excess of levels determined by the Adminis-
trator under this subchapter to pose a threat
of adverse health effects in pregnant women or
young children.

(12) Lead-contaminated soil

The term ‘‘lead-contaminated soil”’” means
bare soil on residential real property that con-
tains lead at or in excess of the levels deter-
mined to be hazardous to human health by the
Administrator under this subchapter.

(13) Reduction

The term ‘‘reduction’” means measures de-
signed to reduce or eliminate human exposure
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to lead-based paint hazards through methods
including interim controls and abatement.

(14) Residential dwelling

The term ‘‘residential dwelling’’ means—

(A) a single-family dwelling, including at-
tached structures such as porches and
stoops; or

(B) a single-family dwelling unit in a
structure that contains more than 1 separate
residential dwelling unit, and in which each
such unit is used or occupied, or intended to
be used or occupied, in whole or in part, as
the home or residence of 1 or more persons.

(15) Residential real property

The term ‘‘residential real property’’ means
real property on which there is situated 1 or
more residential dwellings used or occupied, or
intended to be used or occupied, in whole or in
part, as the home or residence of 1 or more
persons.

(16) Risk assessment

The term ‘‘risk assessment’” means an on-
site investigation to determine and report the
existence, nature, severity and location of
lead-based paint hazards in residential dwell-
ings, including—

(A) information gathering regarding the
age and history of the housing and occu-
pancy by children under age 6;

(B) visual inspection;

(C) limited wipe sampling or other envi-
ronmental sampling techniques;

(D) other activity as may be appropriate;
and

(BE) provision of a report explaining the re-
sults of the investigation.

(17) Target housing

The term ‘‘target housing’’ means any hous-
ing constructed prior to 1978, except housing
for the elderly or persons with disabilities (un-
less any child who is less than 6 years of age
resides or is expected to reside in such housing
for the elderly or persons with disabilities) or
any 0-bedroom dwelling. In the case of juris-
dictions which banned the sale or use of lead-
based paint prior to 1978, the Secretary of
Housing and Urban Development, at the Sec-
retary’s discretion, may designate an earlier
date.

(Pub. L. 94469, title IV, §401, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3912.)

§2682. Lead-based paint activities training and
certification

(a) Regulations
(1) In general

Not later than 18 months after October 28,
1992, the Administrator shall, in consultation
with the Secretary of Labor, the Secretary of
Housing and Urban Development, and the Sec-
retary of Health and Human Services (acting
through the Director of the National Institute
for Occupational Safety and Health), promul-
gate final regulations governing lead-based
paint activities to ensure that individuals en-
gaged in such activities are properly trained;

that training programs are accredited; and
that contractors engaged in such activities are
certified. Such regulations shall contain
standards for performing lead-based paint ac-
tivities, taking into account reliability, effec-
tiveness, and safety. Such regulations shall re-
quire that all risk assessment, inspection, and
abatement activities performed in target
housing shall be performed by certified con-
tractors, as such term is defined in section
4851b of title 42. The provisions of this section
shall supersede the provisions set forth under
the heading ‘‘Lead Abatement Training and
Certification” and under the heading ‘“Train-
ing Grants’ in title III of the Act entitled ‘‘An
Act making appropriations for the Depart-
ments of Veterans Affairs and Housing and
Urban Development, and for sundry independ-
ent agencies, commissions, corporations, and
offices for the fiscal year ending September 30,
1992, and for other purposes’, Public Law
102-139 [105 Stat. 765, 42 U.S.C. 4822 note], and
upon October 28, 1992, the provisions set forth
in such public law under such headings shall
cease to have any force and effect.

(2) Accreditation of training programs

Final regulations promulgated under para-
graph (1) shall contain specific requirements
for the accreditation of lead-based paint ac-
tivities training programs for workers, super-
visors, inspectors and planners, and other indi-
viduals involved in lead-based paint activities,
including, but not limited to, each of the fol-
lowing:

(A) Minimum requirements for the accred-
itation of training providers.

(B) Minimum training curriculum require-
ments.

(C) Minimum training hour requirements.

(D) Minimum hands-on training require-
ments.

(E) Minimum trainee competency and pro-
ficiency requirements.

(F) Minimum requirements for training
program quality control.

(3) Accreditation and certification fees

The Administrator (or the State in the case
of an authorized State program) shall impose
a fee on—

(A) persons operating training programs
accredited under this subchapter; and

(B) lead-based paint activities contractors
certified in accordance with paragraph (1).

The fees shall be established at such level as is
necessary to cover the costs of administering
and enforcing the standards and regulations
under this section which are applicable to
such programs and contractors. The fee shall
not be imposed on any State, local govern-
ment, or nonprofit training program. The Ad-
ministrator (or the State in the case of an au-
thorized State program) may waive the fee for
lead-based paint activities contractors under
subparagraph (A) for the purpose of training
their own employees.

(b) Lead-based paint activities

For purposes of this subchapter, the term
‘“‘lead-based paint activities” means—
(1) in the case of target housing, risk assess-
ment, inspection, and abatement; and
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(2) in the case of any public building con-
structed before 1978, commercial building,
bridge, or other structure or superstructure,
identification of lead-based paint and mate-
rials containing lead-based paint, deleading,
removal of lead from bridges, and demolition.

For purposes of paragraph (2), the term ‘‘de-
leading’ means activities conducted by a person
who offers to eliminate lead-based paint or lead-
based paint hazards or to plan such activities.

(¢) Renovation and remodeling
(1) Guidelines

In order to reduce the risk of exposure to
lead in connection with renovation and remod-
eling of target housing, public buildings con-
structed before 1978, and commercial build-
ings, the Administrator shall, within 18
months after October 28, 1992, promulgate
guidelines for the conduct of such renovation
and remodeling activities which may create a
risk of exposure to dangerous levels of lead.
The Administrator shall disseminate such
guidelines to persons engaged in such renova-
tion and remodeling through hardware and
paint stores, employee organizations, trade
groups, State and local agencies, and through
other appropriate means.

(2) Study of certification

The Administrator shall conduct a study of
the extent to which persons engaged in various
types of renovation and remodeling activities
in target housing, public buildings constructed
before 1978, and commercial buildings are ex-
posed to lead in the conduct of such activities
or disturb lead and create a lead-based paint
hazard on a regular or occasional basis. The
Administrator shall complete such study and
publish the results thereof within 30 months
after October 28, 1992.

(3) Certification determination

Within 4 years after October 28, 1992, the Ad-
ministrator shall revise the regulations under
subsection (a) of this section to apply the reg-
ulations to renovation or remodeling activi-
ties in target housing, public buildings con-
structed before 1978, and commercial buildings
that create lead-based paint hazards. In deter-
mining which contractors are engaged in such
activities, the Administrator shall utilize the
results of the study under paragraph (2) and
consult with the representatives of labor orga-
nizations, lead-based paint activities contrac-
tors, persons engaged in remodeling and ren-
ovation, experts in lead health effects, and
others. If the Administrator determines that
any category of contractors engaged in ren-
ovation or remodeling does not require certifi-
cation, the Administrator shall publish an ex-
planation of the basis for that determination.

(Pub. L. 94469, title IV, §402, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3914.)

§2683. Identification of dangerous levels of lead

Within 18 months after October 28, 1992, the
Administrator shall promulgate regulations
which shall identify, for purposes of this sub-
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chapter and the Residential Lead-Based Paint
Hazard Reduction Act of 1992 [42 U.S.C. 4851 et
seq.], lead-based paint hazards, lead-contami-
nated dust, and lead-contaminated soil.

(Pub. L. 94469, title IV, §403, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3916.)

REFERENCES IN TEXT

The Residential Lead-Based Paint Hazard Reduction
Act of 1992, referred to in text, is title X of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3897, which is classified
principally to chapter 63A (§4851 et seq.) of Title 42, The
Public Health and Welfare. For complete classification
of this Act to the Code, see Short Title note set out
under section 4851 of Title 42 and Tables.

§2684. Authorized State programs

(a) Approval

Any State which seeks to administer and en-
force the standards, regulations, or other re-
quirements established under section 2682 or 2686
of this title, or both, may, after notice and op-
portunity for public hearing, develop and submit
to the Administrator an application, in such
form as the Administrator shall require, for au-
thorization of such a State program. Any such
State may also certify to the Administrator at
the time of submitting such program that the
State program meets the requirements of para-
graphs (1) and (2) of subsection (b) of this sec-
tion. Upon submission of such certification, the
State program shall be deemed to be authorized
under this section, and shall apply in such State
in lieu of the corresponding Federal program
under section 2682 or 2686 of this title, or both,
as the case may be, until such time as the Ad-
ministrator disapproves the program or with-
draws the authorization.

(b) Approval or disapproval

Within 180 days following submission of an ap-
plication under subsection (a) of this section,
the Administrator shall approve or disapprove
the application. The Administrator may approve
the application only if, after notice and after op-
portunity for public hearing, the Administrator
finds that—

(1) the State program is at least as protec-
tive of human health and the environment as
the Federal program under section 2682 or 2686
of this title, or both, as the case may be, and

(2) such State program provides adequate en-
forcement.

Upon authorization of a State program under
this section, it shall be unlawful for any person
to violate or fail or refuse to comply with any
requirement of such program.

(c) Withdrawal of authorization

If a State is not administering and enforcing a
program authorized under this section in com-
pliance with standards, regulations, and other
requirements of this subchapter, the Adminis-
trator shall so notify the State and, if corrective
action is not completed within a reasonable
time, not to exceed 180 days, the Administrator
shall withdraw authorization of such program
and establish a Federal program pursuant to
this subchapter.
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(d) Model State program

Within 18 months after October 28, 1992, the
Administrator shall promulgate a model State
program which may be adopted by any State
which seeks to administer and enforce a State
program under this subchapter. Such model pro-
gram shall, to the extent practicable, encourage
States to utilize existing State and local certifi-
cation and accreditation programs and proce-
dures. Such program shall encourage reciprocity
among the States with respect to the certifi-
cation under section 2682 of this title.

(e) Other State requirements

Nothing in this subchapter shall be construed
to prohibit any State or political subdivision
thereof from imposing any requirements which
are more stringent than those imposed by this
subchapter.

(f) State and local certification

The regulations under this subchapter shall,
to the extent appropriate, encourage States to
seek program authorization and to use existing
State and local certification and accreditation
procedures, except that a State or local govern-
ment shall not require more than 1 certification
under this section for any lead-based paint ac-
tivities contractor to carry out lead-based paint
activities in the State or political subdivision
thereof.

(g) Grants to States

The Administrator is authorized to make
grants to States to develop and carry out au-
thorized State programs under this section. The
grants shall be subject to such terms and condi-
tions as the Administrator may establish to fur-
ther the purposes of this subchapter.

(h) Enforcement by Administrator

If a State does not have a State program au-
thorized under this section and in effect by the
date which is 2 years after promulgation of the
regulations under section 2682 or 2686 of this
title, the Administrator shall, by such date, es-
tablish a Federal program for section 2682 or 2686
of this title (as the case may be) for such State
and administer and enforce such program in
such State.

(Pub. L. 94469, title IV, §404, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3916.)

§2685. Lead abatement and measurement

(a) Program to promote lead exposure abatement

The Administrator, in cooperation with other
appropriate Federal departments and agencies,
shall conduct a comprehensive program to pro-
mote safe, effective, and affordable monitoring,
detection, and abatement of lead-based paint
and other lead exposure hazards.

(b) Standards for environmental sampling lab-
oratories

(1) The Administrator shall establish proto-
cols, criteria, and minimum performance stand-
ards for laboratory analysis of lead in paint
films, soil, and dust. Within 2 years after Octo-
ber 28, 1992, the Administrator, in consultation
with the Secretary of Health and Human Serv-
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ices, shall establish a program to certify labora-
tories as qualified to test substances for lead
content unless the Administrator determines,
by the date specified in this paragraph, that ef-
fective voluntary accreditation programs are in
place and operating on a nationwide basis at the
time of such determination. To be certified
under such program, a laboratory shall, at a
minimum, demonstrate an ability to test sub-
stances accurately for lead content.

(2) Not later than 24 months after October 28,
1992, and annually thereafter, the Administrator
shall publish and make available to the public a
list of certified or accredited environmental
sampling laboratories.

(3) If the Administrator determines under
paragraph (1) that effective voluntary accredita-
tion programs are in place for environmental
sampling laboratories, the Administrator shall
review the performance and effectiveness of such
programs within 3 years after such determina-
tion. If, upon such review, the Administrator de-
termines that the voluntary accreditation pro-
grams are not effective in assuring the quality
and consistency of laboratory analyses, the Ad-
ministrator shall, not more than 12 months
thereafter, establish a certification program
that meets the requirements of paragraph (1).

(c) Exposure studies

(1) The Secretary of Health and Human Serv-
ices (hereafter in this subsection referred to as
the ‘“‘Secretary’’), acting through the Director of
the Centers for Disease Control,! (CDC), and the
Director of the National Institute of Environ-
mental Health Sciences, shall jointly conduct a
study of the sources of lead exposure in children
who have elevated blood lead levels (or other in-
dicators of elevated lead body burden), as de-
fined by the Director of the Centers for Disease
Control.

(2) The Secretary, in consultation with the Di-
rector of the National Institute for Occupational
Safety and Health, shall conduct a comprehen-
sive study of means to reduce hazardous occupa-
tional lead abatement exposures. This study
shall include, at a minimum, each of the follow-
ing—

(A) Surveillance and intervention capability
in the States to identify and prevent hazard-
ous exposures to lead abatement workers.

(B) Demonstration of lead abatement con-
trol methods and devices and work practices
to identify and prevent hazardous lead expo-
sures in the workplace.

(C) Evaluation, in consultation with the Na-
tional Institute of Environmental Health Sci-
ences, of health effects of low and high levels
of occupational lead exposures on reproduc-
tive, neurological, renal, and cardiovascular
health.

(D) Identification of high risk occupational
settings to which prevention activities and re-
sources should be targeted.

(E) A study assessing the potential expo-
sures and risks from lead to janitorial and cus-
todial workers.

(3) The studies described in paragraphs (1) and
(2) shall, as appropriate, examine the relative

180 in original. The comma probably should not appear.
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contributions to elevated lead body burden from
each of the following:
(A) Drinking water.
(B) Food.
(C) Lead-based paint and dust from lead-
based paint.
(D) Exterior sources such as ambient air and
lead in soil.
(E) Occupational exposures, and other expo-
sures that the Secretary determines to be ap-
propriate.

(4) Not later than 30 months after October 28,
1992, the Secretary shall submit a report to the
Congress concerning the studies described in
paragraphs (1) and (2).

(d) Public education

(1) The Administrator, in conjunction with the
Secretary of Health and Human Services, acting
through the Director of the Agency for Toxic
Substances and Disease Registry, and in con-
junction with the Secretary of Housing and
Urban Development, shall sponsor public edu-
cation and outreach activities to increase public
awareness of—

(A) the scope and severity of lead poisoning
from household sources;

(B) potential exposure to sources of lead in
schools and childhood day care centers;

(C) the implications of exposures for men
and women, particularly those of childbearing
age;

(D) the need for careful, quality, abatement
and management actions;

(E) the need for universal screening of chil-
dren;

(F) other components of a lead poisoning
prevention program;

(G) the health consequences of lead exposure
resulting from lead-based paint hazards;

(H) risk assessment and inspection methods
for lead-based paint hazards; and

(I) measures to reduce the risk of lead expo-
sure from lead-based paint.

(2) The activities described in paragraph (1)
shall be designed to provide educational services
and information to—

(A) health professionals;

(B) the general public, with emphasis on par-
ents of young children;

(C) homeowners, landlords, and tenants;

(D) consumers of home improvement prod-
ucts;

(E) the residential real estate industry; and

(F') the home renovation industry.

(3) In implementing the activities described in
paragraph (1), the Administrator shall assure co-
ordination with the President’s Commission on
Environmental Quality’s education and aware-
ness campaign on lead poisoning.

(4) The Administrator, in consultation with
the Chairman of the Consumer Product Safety
Commission, shall develop information to be dis-
tributed by retailers of home improvement prod-
ucts to provide consumers with practical infor-
mation related to the hazards of renovation and
remodeling where lead-based paint may be
present.

(e) Technical assistance

(1) Clearinghouse

Not later than 6 months after October 28,
1992, the Administrator shall establish, in con-
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sultation with the Secretary of Housing and
Urban Development and the Director of the
Centers for Disease Control, a National Clear-
inghouse on Childhood Lead Poisoning (here-
inafter in this section referred to as ‘‘Clearing-
house’’). The Clearinghouse shall—

(A) collect, evaluate, and disseminate cur-
rent information on the assessment and re-
duction of lead-based paint hazards, adverse
health effects, sources of exposure, detection
and risk assessment methods, environmental
hazards abatement, and clean-up standards;

(B) maintain a rapid-alert system to in-
form certified lead-based paint activities
contractors of significant developments in
research related to lead-based paint hazards;
and

(C) perform any other duty that the Ad-
ministrator determines necessary to achieve
the purposes of this chapter.

(2) Hotline

Not later than 6 months after October 28,
1992, the Administrator, in cooperation with
other Federal agencies and with State and
local governments, shall establish a single
lead-based paint hazard hotline to provide the
public with answers to questions about lead
poisoning prevention and referrals to the
Clearinghouse for technical information.

(f) Products for lead-based paint activities

Not later than 30 months after October 28,
1992, the President shall, after notice and oppor-
tunity for comment, establish by rule appro-
priate criteria, testing protocols, and perform-
ance characteristics as are necessary to ensure,
to the greatest extent possible and consistent
with the purposes and policy of this subchapter,
that lead-based paint hazard evaluation and re-
duction products introduced into commerce
after a period specified in the rule are effective
for the intended use described by the manufac-
turer. The rule shall identify the types or class-
es of products that are subject to such rule. The
President, in implementation of the rule, shall,
to the maximum extent possible, utilize inde-
pendent testing laboratories, as appropriate, and
consult with such entities and others in develop-
ing the rules. The President may delegate the
authorities under this subsection to the Envi-
ronmental Protection Agency or the Secretary
of Commerce or such other appropriate agency.

(Pub. L. 94469, title IV, §405, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3917.)

§2686. Lead hazard information pamphlet
(a) Lead hazard information pamphlet

Not later than 2 years after October 28, 1992,
after notice and opportunity for comment, the
Administrator of the Environmental Protection
Agency, in consultation with the Secretary of
Housing and Urban Development and with the
Secretary of Health and Human Services, shall
publish, and from time to time revise, a lead
hazard information pamphlet to be used in con-
nection with this subchapter and section 4852d of
title 42. The pamphlet shall—

(1) contain information regarding the health
risks associated with exposure to lead;
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(2) provide information on the presence of
lead-based paint hazards in federally assisted,
federally owned, and target housing;

(8) describe the risks of lead exposure for
children under 6 years of age, pregnant
women, women of childbearing age, persons in-
volved in home renovation, and others resid-
ing in a dwelling with lead-based paint haz-
ards;

(4) describe the risks of renovation in a
dwelling with lead-based paint hazards;

(5) provide information on approved methods
for evaluating and reducing lead-based paint
hazards and their effectiveness in identifying,
reducing, eliminating, or preventing exposure
to lead-based paint hazards;

(6) advise persons how to obtain a list of con-
tractors certified pursuant to this subchapter
in lead-based paint hazard evaluation and re-
duction in the area in which the pamphlet is
to be used;

(7) state that a risk assessment or inspection
for lead-based paint is recommended prior to
the purchase, lease, or renovation of target
housing;

(8) state that certain State and local laws
impose additional requirements related to
lead-based paint in housing and provide a list-
ing of Federal, State, and local agencies in
each State, including address and telephone
number, that can provide information about
applicable laws and available governmental
and private assistance and financing; and

(9) provide such other information about en-
vironmental hazards associated with residen-
tial real property as the Administrator deems
appropriate.

(b) Renovation of target housing

Within 2 years after October 28, 1992, the Ad-
ministrator shall promulgate regulations under
this subsection to require each person who per-
forms for compensation a renovation of target
housing to provide a lead hazard information
pamphlet to the owner and occupant of such
housing prior to commencing the renovation.

(Pub. L. 94469, title IV, §406, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3920.)

§2687. Regulations

The regulations of the Administrator under
this subchapter shall include such recordkeeping
and reporting requirements as may be necessary
to insure the effective implementation of this
subchapter. The regulations may be amended
from time to time as necessary.

(Pub. L. 94469, title IV, §407, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3921.)

§2688. Control of lead-based paint hazards at
Federal facilities

Each department, agency, and instrumental-
ity of executive, legislative, and judicial
branches of the Federal Government (1) having
jurisdiction over any property or facility, or (2)
engaged in any activity resulting, or which may
result, in a lead-based paint hazard, and each of-
ficer, agent, or employee thereof, shall be sub-
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ject to, and comply with, all Federal, State,
interstate, and local requirements, both sub-
stantive and procedural (including any require-
ment for certification, licensing, recordkeeping,
or reporting or any provisions for injunctive re-
lief and such sanctions as may be imposed by a
court to enforce such relief) respecting lead-
based paint, lead-based paint activities, and
lead-based paint hazards in the same manner,
and to the same extent as any nongovernmental
entity is subject to such requirements, including
the payment of reasonable service charges. The
Federal, State, interstate, and local substantive
and procedural requirements referred to in this
subsection include, but are not limited to, all
administrative orders and all civil and adminis-
trative penalties and fines regardless of whether
such penalties or fines are punitive or coercive
in nature, or whether imposed for isolated,
intermittent or continuing violations. The
United States hereby expressly waives any im-
munity otherwise applicable to the United
States with respect to any such substantive or
procedural requirement (including, but not lim-
ited to, any injunctive relief, administrative
order, or civil or administrative penalty or fine
referred to in the preceding sentence, or reason-
able service charge). The reasonable service
charges referred to in this section include, but
are not limited to, fees or charges assessed for
certification and licensing, as well as any other
nondiscriminatory charges that are assessed in
connection with a Federal, State, interstate, or
local lead-based paint, lead-based paint activi-
ties, or lead-based paint hazard activities pro-
gram. No agent, employee, or officer of the
United States shall be personally liable for any
civil penalty under any Federal, State, inter-
state, or local law relating to lead-based paint,
lead-based paint activities, or lead-based paint
hazards with respect to any act or omission
within the scope of his official duties.

(Pub. L. 94469, title IV, §408, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3921.)

§ 2689. Prohibited acts

It shall be unlawful for any person to fail or
refuse to comply with a provision of this sub-
chapter or with any rule or order issued under
this subchapter.

(Pub. L. 94469, title IV, §409, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3921.)

§2690. Relationship to other Federal law

Nothing in this subchapter shall affect the au-
thority of other appropriate Federal agencies to
establish or enforce any requirements which are
at least as stringent as those established pursu-
ant to this subchapter.

(Pub. L. 94469, title IV, §410, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3921.)
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§2691. General provisions relating to administra-
tive proceedings
(a) Applicability
This section applies to the promulgation or re-
vision of any regulation issued under this sub-
chapter.
(b) Rulemaking docket

Not later than the date of proposal of any ac-
tion to which this section applies, the Adminis-
trator shall establish a rulemaking docket for
such action (hereinafter in this subsection re-
ferred to as a ‘‘rule’’). Whenever a rule applies
only within a particular State, a second (iden-
tical) docket shall be established in the appro-
priate regional office of the Environmental Pro-
tection Agency.

(c) Inspection and copying

(1) The rulemaking docket required under sub-
section (b) of this section shall be open for in-
spection by the public at reasonable times speci-
fied in the notice of proposed rulemaking. Any
person may copy documents contained in the
docket. The Administrator shall provide copying
facilities which may be used at the expense of
the person seeking copies, but the Adminis-
trator may waive or reduce such expenses in
such instances as the public interest requires.
Any person may request copies by mail if the
person pays the expenses, including personnel
costs to do the copying.

(2)(A) Promptly upon receipt by the agency,
all written comments and documentary infor-
mation on the proposed rule received from any
person for inclusion in the docket during the
comment period shall be placed in the docket.
The transcript of public hearings, if any, on the
proposed rule shall also be included in the dock-
et promptly upon receipt from the person who
transcribed such hearings. All documents which
become available after the proposed rule has
been published and which the Administrator de-
termines are of central relevance to the rule-
making shall be placed in the docket as soon as
possible after their availability.

(B) The drafts of proposed rules submitted by
the Administrator to the Office of Management
and Budget for any interagency review process
prior to proposal of any such rule, all documents
accompanying such drafts, and all written com-
ments thereon by other agencies and all written
responses to such written comments by the Ad-
ministrator shall be placed in the docket no
later than the date of proposal of the rule. The
drafts of the final rule submitted for such review
process prior to promulgation and all such writ-
ten comments thereon, all documents accom-
panying such drafts, and written responses
thereto shall be placed in the docket no later
than the date of promulgation.

(d) Explanation

(1) The promulgated rule shall be accompanied
by an explanation of the reasons for any major
changes in the promulgated rule from the pro-
posed rule.

(2) The promulgated rule shall also be accom-
panied by a response to each of the significant
comments, criticisms, and new data submitted
in written or oral presentations during the com-
ment period.
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(3) The promulgated rule may not be based (in
part or whole) on any information or data which
has not been placed in the docket as of the date
of such promulgation.

(e) Judicial review

The material referred to in subsection (¢)(2)(B)
of this section shall not be included in the
record for judicial review.

(f) Effective date

The requirements of this section shall take ef-
fect with respect to any rule the proposal of
which occurs after 90 days after October 28, 1992.

(Pub. L. 94-469, title IV, §411, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3922.)

§2692. Authorization of appropriations

There are authorized to be appropriated to
carry out the purposes of this subchapter such
sums as may be necessary.

(Pub. L. 94469, title IV, §412, as added Pub. L.
102-550, title X, §1021(a), Oct. 28, 1992, 106 Stat.
3923.)

SUBCHAPTER V—HEALTHY HIGH-
PERFORMANCE SCHOOLS

§2695. Grants for healthy school environments
(a) In general

The Administrator, in consultation with the
Secretary of Education, may provide grants to
States for use in—

(1) providing technical assistance for pro-
grams of the Environmental Protection Agen-
cy (including the Tools for Schools Program
and the Healthy School Environmental As-
sessment Tool) to schools for use in addressing
environmental issues; and

(2) development and implementation of
State school environmental health programs
that include—

(A) standards for school building design,
construction, and renovation; and

(B) identification of ongoing school build-
ing environmental problems, including con-
taminants, hazardous substances, and pol-
lutant emissions, in the State and rec-
ommended solutions to address those prob-
lems, including assessment of information
on the exposure of children to environ-
mental hazards in school facilities.

(b) Sunset

The authority of the Administrator to carry
out this section shall expire 5 years after De-
cember 19, 2007.

(Pub. L. 94469, title V, §501, as added Pub. L.
110-140, title IV, §461(a), Dec. 19, 2007, 121 Stat.
1640.)

EFFECTIVE DATE

Subchapter effective on the date that is 1 day after
Dec. 19, 2007, see section 1601 of Pub. L. 110-140, set out
as a note under section 1824 of Title 2, The Congress.

§2695a. Model guidelines for siting of school fa-
cilities

Not later than 18 months after December 19,

2007, the Administrator, in consultation with
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the Secretary of Education and the Secretary of
Health and Human Services, shall issue vol-
untary school site selection guidelines that ac-
count for—

(1) the special vulnerability of children to
hazardous substances or pollution exposures in
any case in which the potential for contamina-
tion at a potential school site exists;

(2) modes of transportation available to stu-
dents and staff;

(3) the efficient use of energy; and

(4) the potential use of a school at the site as
an emergency shelter.

(Pub. L. 94469, title V, §502, as added Pub. L.
110-140, title IV, §461(a), Dec. 19, 2007, 121 Stat.
1640.)

§2695b. Public outreach
(a) Reports

The Administrator shall publish and submit to
Congress an annual report on all activities car-
ried out under this subchapter, until the expira-
tion of authority described in section 2695(b) of
this title.

(b) Public outreach

The Federal Director appointed under section
17092(a) of title 42 (in this subchapter referred to
as the ‘““Federal Director’) shall ensure, to the
maximum extent practicable, that the public
clearinghouse established under section 17083(1)
of title 42 receives and makes available informa-
tion on the exposure of children to environ-
mental hazards in school facilities, as provided
by the Administrator.

(Pub. L. 94469, title V, §503, as added Pub. L.
110-140, title IV, §461(a), Dec. 19, 2007, 121 Stat.
1640.)

§2695c. Environmental health program
(a) In general

Not later than 2 years after December 19, 2007,
the Administrator, in consultation with the Sec-
retary of Education, the Secretary of Health and
Human Services, and other relevant agencies,
shall issue voluntary guidelines for use by the
State in developing and implementing an envi-
ronmental health program for schools that—

(1) takes into account the status and find-
ings of Federal initiatives established under
this subchapter or subtitle C of title IV of the
Energy Independence and Security Act of 2007
[42 U.S.C. 17091 et seq.] and other relevant Fed-
eral law with respect to school facilities, in-
cluding relevant updates on trends in the field,
such as the impact of school facility environ-
ments on student and staff—

(A) health, safety, and productivity; and
(B) disabilities or special needs;

(2) takes into account studies using relevant
tools identified or developed in accordance
with section 492 of the Energy Independence
and Security Act of 2007 [42 U.S.C. 17122];

(3) takes into account, with respect to school
facilities, each of—

(A) environmental problems, contami-
nants, hazardous substances, and pollutant
emissions, including—

(i) lead from drinking water;
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(ii) lead from materials and products;

(iii) asbestos;

(iv) radon;

(v) the presence of elemental mercury re-
leases from products and containers;

(vi) pollutant emissions from materials
and products; and

(vii) any other environmental problem,
contaminant, hazardous substance, or pol-
lutant emission that present or may
present a risk to the health of occupants of
the school facilities or environment;

(B) natural day lighting;

(C) ventilation choices and technologies;

(D) heating and cooling choices and tech-
nologies;

(E) moisture control and mold;

(F) maintenance, cleaning, and pest con-
trol activities;

(G) acoustics; and

(H) other issues relating to the health,
comfort, productivity, and performance of
occupants of the school facilities;

(4) provides technical assistance on siting,
design, management, and operation of school
facilities, including facilities used by students
with disabilities or special needs;

(5) collaborates with federally funded pedi-
atric environmental health centers to assist in
on-site school environmental investigations;

(6) assists States and the public in better un-
derstanding and improving the environmental
health of children; and

(7) takes into account the special vulner-
ability of children in low-income and minority
communities to exposures from contaminants,
hazardous substances, and pollutant emis-
sions.

(b) Public outreach

The Federal Director and Commercial Direc-
tor shall ensure, to the maximum extent prac-
ticable, that the public clearinghouse estab-
lished under section 423 of the Energy Independ-
ence and Security Act of 2007 [42 U.S.C. 17083] re-
ceives and makes available—

(1) information from the Administrator that
is contained in the report described in section
2695b(a) of this title; and

(2) information on the exposure of children
to environmental hazards in school facilities,
as provided by the Administrator.

(Pub. L. 94469, title V, §504, as added Pub. L.
110-140, title IV, §461(a), Dec. 19, 2007, 121 Stat.
1641.)

REFERENCES IN TEXT

The Energy Independence and Security Act of 2007,
referred to in subsec. (a)(1), is Pub. L. 110-140, Dec. 19,
2007, 121 Stat. 1492. Subtitle C of title IV of the Act en-
acted part C (§17091 et seq.) of subchapter III of chapter
152 of Title 42, The Public Health and Welfare, amended
sections 6832, 6834, 82563, and 8254 of Title 42, and enacted
provisions set out as a note under section 6834 of Title
42. For complete classification of this Act to the Code,
see Short Title note set out under section 17001 of Title
42 and Tables.

§2695d. Authorization of appropriations

There are authorized to be appropriated to
carry out this subchapter $1,000,000 for fiscal
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year 2009, and $1,500,000 for each of fiscal years
2010 through 2013, to remain available until ex-
pended.

(Pub. L. 94469, title V, §505, as added Pub. L.
110-140, title IV, §461(a), Dec. 19, 2007, 121 Stat.
1642.)

SUBCHAPTER VI—FORMALDEHYDE STAND-
ARDS FOR COMPOSITE WOOD PRODUCTS

§2697. Formaldehyde standards
(a) Definitions
In this section:
(1) Finished good
(A) In general

The term ‘‘finished good’ means any good
or product (other than a panel) containing—
(i) hardwood plywood;
(ii) particleboard; or
(iii) medium-density fiberboard.
(B) Exclusions

The term ‘‘finished good’” does not in-
clude—
(i) any component part or other part
used in the assembly of a finished good; or
(ii) any finished good that has previously
been sold or supplied to an individual or
entity that purchased or acquired the fin-
ished good in good faith for purposes other
than resale, such as—
(I) an antique; or
(IT) secondhand furniture.
(2) Hardboard

The term ‘‘hardboard’ has such meaning as
the Administrator shall establish, by regula-
tion, pursuant to subsection (d).

(3) Hardwood plywood

(A) In general

The term ‘‘hardwood plywood” means a
hardwood or decorative panel that is—
(i) intended for interior use; and
(ii) composed of (as determined under
the standard numbered ANSI/HPVA
HP-1-2009) an assembly of layers or plies of
veneer, joined by an adhesive with—
(I) lumber core;
(IT) particleboard core;
(ITT) medium-density fiberboard core;
(IV) hardboard core; or
(V) any other special core or special
back material.

(B) Exclusions

The term ‘“‘hardwood plywood’’ does not in-
clude—
(i) military-specified plywood;
(ii) curved plywood; or
(iii) any other product specified in—

(I) the standard entitled ‘‘Voluntary
Product Standard—Structural Plywood”
and numbered PS 1-07; or

(IT) the standard entitled ‘‘Voluntary
Product Standard—Performance Stand-
ard for Wood-Based Structural-Use Pan-
els’” and numbered PS 2-04.

(C) Laminated products
(i) Rulemaking
(I) In general

The Administrator shall conduct a
rulemaking process pursuant to sub-

section (d) that uses all available and
relevant information from State au-
thorities, industry, and other available
sources of such information, and ana-
lyzes that information to determine, at
the discretion of the Administrator,
whether the definition of the term
“hardwood plywood’ should exempt en-
gineered veneer or any laminated prod-
uct.

(IT) Modification

The Administrator may modify any as-
pect of the definition contained in clause
(ii) before including that definition in
the regulations promulgated pursuant to
subclause (D).

(ii) Laminated product

The term ‘‘laminated product’” means a
product—
(I) in which a wood veneer is affixed
to—
(aa) a particleboard platform;
(bb) a medium-density fiberboard
platform; or
(cc) a veneer-core platform; and

(IT) that is—

(aa) a component part;

(bb) used in the construction or as-
sembly of a finished good; and

(cc) produced by the manufacturer or
fabricator of the finished good in
which the product is incorporated.

(4) Manufactured home

The term ‘‘manufactured home’ has the
meaning given the term in section 3280.2 of
title 24, Code of Federal Regulations (as in ef-
fect on the date of promulgation of regula-
tions pursuant to subsection (d)).

(5) Medium-density fiberboard

The term ‘‘medium-density fiberboard”
means a panel composed of cellulosic fibers
made by dry forming and pressing a resinated
fiber mat (as determined under the standard
numbered ANSI A208.2-2009).

(6) Modular home

The term ‘“‘modular home’” means a home
that is constructed in a factory in 1 or more
modules—

(A) each of which meet applicable State
and local building codes of the area in which
the home will be located; and

(B) that are transported to the home build-
ing site, installed on foundations, and com-
pleted.

(7) No-added formaldehyde-based resin

(A) In general

(i) The term ‘‘no-added formaldehyde-
based resin” means a resin formulated with
no added formaldehyde as part of the resin
cross-linking structure in a composite wood
product that meets the emission standards
in subparagraph (C) as measured by—

(I) one test conducted pursuant to test
method ASTM E-1333-96 (2002) or, subject
to clause (ii), ASTM D-6007-02; and

(IT) 3 months of routine quality control
tests pursuant to ASTM D-6007-02 or
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ASTM D-5582 or such other routine quality
control test methods as may be estab-
lished by the Administrator through rule-
making.

(ii) Test results obtained under clause (i)(I)
or (IT) by any test method other than ASTM
E-1333-96 (2002) must include a showing of
equivalence by means established by the Ad-
ministrator through rulemaking.

(B) Inclusions

The term ‘‘no-added formaldehyde-based
resin’ may include any resin made from—
(1) soy;
(ii) polyvinyl acetate; or
(iii) methylene diisocyanate.
(C) Emission standards

The following are the emission standards
for composite wood products made with no-
added formaldehyde-based resins under this
paragraph:

(i) No higher than 0.04 parts per million

of formaldehyde for 90 percent of the 3

months of routine quality control testing

data required under subparagraph (A)(ii).

(ii) No test result higher than 0.05 parts
per million of formaldehyde for hardwood
plywood and 0.06 parts per million for
particleboard, medium-density fiberboard,
and thin medium-density fiberboard.

(8) Particleboard
(A) In general

The term ‘‘particleboard’” means a panel
composed of cellulosic material in the form
of discrete particles (as distinguished from
fibers, flakes, or strands) that are pressed to-
gether with resin (as determined under the
standard numbered ANSI A208.1-2009).

(B) Exclusions

The term ‘‘particleboard’ does not include
any product specified in the standard enti-
tled ‘‘Voluntary Product Standard—Per-
formance Standard for Wood-Based Struc-
tural-Use Panels’’ and numbered PS 2-04.

(9) Recreational vehicle

The term ‘‘recreational vehicle’” has the
meaning given the term in section 3282.8 of
title 24, Code of Federal Regulations (as in ef-
fect on the date of promulgation of regula-
tions pursuant to subsection (d)).

(10) Ultra low-emitting formaldehyde resin
(A) In general

(i) The term ‘‘ultra low-emitting formalde-
hyde resin” means a resin in a composite
wood product that meets the emission stand-
ards in subparagraph (C) as measured by—

(I) 2 quarterly tests conducted pursuant
to test method ASTM E-1333-96 (2002) or,
subject to clause (ii), ASTM D-6007-02; and

(IT) 6 months of routine quality control

E-1333-96 (2002) must include a showing of
equivalence by means established by the Ad-
ministrator through rulemaking.

(B) Inclusions

The term ‘‘ultra low-emitting formalde-
hyde resin’ may include—
(i) melamine-urea-formaldehyde resin;
(ii) phenol formaldehyde resin; and
(iii) resorcinol formaldehyde resin.

(C) Emission standards

(i) The Administrator may, pursuant to
regulations issued under subsection (d), re-
duce the testing requirements for a manu-
facturer only if its product made with ultra
low-emitting formaldehyde resin meets the
following emission standards:

(I) For hardwood plywood, no higher
than 0.05 parts per million of formalde-
hyde.

(IT) For medium-density fiberboard—

(aa) no higher than 0.06 parts per mil-

lion of formaldehyde for 90 percent of 6

months of routine quality control test-

ing data required under subparagraph

(A)(di); and

(bb) no test result higher than 0.09
parts per million of formaldehyde.

(ITIT) For particleboard—

(aa) no higher than 0.05 parts per mil-
lion of formaldehyde for 90 percent of 6
months of routine quality control test-
ing data required under subparagraph
(A)(di); and

(bb) no test result higher than 0.08
parts per million of formaldehyde.

(IV) For thin medium-density fiber-
board—

(aa) no higher than 0.08 parts per mil-
lion of formaldehyde for 90 percent of 6
months of routine quality control test-
ing data required under subparagraph
(A)(di); and

(bb) no test result higher than 0.11
parts per million of formaldehyde.

(ii) The Administrator may not, pursuant
to regulations issued under subsection (d),
exempt a manufacturer from third party cer-
tification requirements unless its product
made with ultra low-emitting formaldehyde
resin meets the following emission stand-
ards:

(I) No higher than 0.04 parts per million
of formaldehyde for 90 percent of 6 months
of routine quality control testing data re-
quired under subparagraph (A)(i).

(IT) No test result higher than 0.05 parts
per million of formaldehyde for hardwood
plywood and 0.06 parts per million for
particleboard, medium-density fiberboard,
and thin medium-density fiberboard.

tests pursuant to ASTM D-6007-02 or
ASTM D-5582 or such other routine quality
control test methods as may be estab-
lished by the Administrator through rule-
making.

(ii) Test results obtained under clause (i)(I)
or (IT) by any test method other than ASTM

(b) Requirement
(1) In general

Except as provided in an applicable sell-
through regulation promulgated pursuant to
subsection (d), effective beginning on the date
that is 180 days after the date of promulgation
of those regulations, the emission standards
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described in paragraph (2), shall apply to hard-
wood plywood, medium-density fiberboard,
and particleboard sold, supplied, offered for
sale, or manufactured in the United States.

(2) Emission standards

The emission standards referred to in para-
graph (1), based on test method ASTM
E-1333-96 (2002), are as follows:

(A) For hardwood plywood with a veneer
core, 0.05 parts per million of formaldehyde.

(B) For hardwood plywood with a compos-
ite core—

(i) 0.08 parts per million of formaldehyde
for any period after the effective date de-
scribed in paragraph (1) and before July 1,
2012; and

(ii) 0.05 parts per million of formalde-
hyde, effective on the later of the effective
date described in paragraph (1) or July 1,
2012.

(C) For medium-density fiberboard—

(i) 0.21 parts per million of formaldehyde
for any period after the effective date de-
scribed in paragraph (1) and before July 1,
2011; and

(ii) 0.11 parts per million of formalde-
hyde, effective on the later of the effective
date described in paragraph (1) or July 1,
2011.

(D) For thin medium-density fiberboard—

(i) 0.21 parts per million of formaldehyde
for any period after the effective date de-
scribed in paragraph (1) and before July 1,
2012; and

(ii) 0.13 parts per million of formalde-
hyde, effective on the later of the effective
date described in paragraph (1) or July 1,
2012.

(E) For particleboard—

(i) 0.18 parts per million of formaldehyde
for any period after the effective date de-
scribed in paragraph (1) and before July 1,
2011; and

(ii) 0.09 parts per million of formalde-
hyde, effective on the later of the effective
date described in paragraph (1) or July 1,
2011.

(3) Compliance with emission standards

(A) Compliance with the emission standards
described in paragraph (2) shall be measured
by—

(i) quarterly tests shall be! conducted pur-
suant to test method ASTM E-1333-96 (2002)
or, subject to subparagraph (B), ASTM
D-6007-02; and

(ii) quality control tests shall bel! con-
ducted pursuant to ASTM D-6007-02, ASTM
D-5582, or such other test methods as may be
established by the Administrator through
rulemaking.

(B) Test results obtained under subpara-
graph (A)(i) or (ii) by any test method other
than ASTM E-1333-96 (2002) must include a
showing of equivalence by means established
by the Administrator through rulemaking.

(C) Except where otherwise specified, the
Administrator shall establish through rule-

180 in original.
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making the number and frequency of tests re-
quired to demonstrate compliance with the
emission standards.

(4) Applicability

The formaldehyde emission standard re-
ferred to in paragraph (1) shall apply regard-
less of whether an applicable hardwood ply-
wood, medium-density fiberboard, or
particleboard is—

(A) in the form of an unfinished panel; or
(B) incorporated into a finished good.

(c) Exemptions

The formaldehyde emission standard referred

to in subsection (b)(1) shall not apply to—

(1) hardboard;

(2) structural plywood, as specified in the
standard entitled ‘‘Voluntary Product Stand-
ard—Structural Plywood” and numbered PS
1-07;

(3) structural panels, as specified in the
standard entitled ‘“Voluntary Product Stand-
ard—Performance Standard for Wood-Based
Structural-Use Panels’ and numbered PS 2-04;

(4) structural composite lumber, as specified
in the standard entitled ‘‘Standard Specifica-
tion for Evaluation of Structural Composite
Lumber Products” and numbered ASTM D
5456-06;

(5) oriented strand board;

(6) glued laminated lumber, as specified in
the standard entitled ‘‘Structural Glued Lami-
nated Timber”’ and numbered ANSI
A190.1-2002;

(7) prefabricated wood I-joists, as specified in
the standard entitled ‘‘Standard Specification
for Hstablishing and Monitoring Structural
Capacities of Prefabricated Wood I-Joists” and
numbered ASTM D 5055-05;

(8) finger-jointed lumber;

(99 wood packaging (including pallets,
crates, spools, and dunnage);

(10) composite wood products used inside a
new—

(A) vehicle (other than a recreational vehi-
cle) constructed entirely from new parts
that has never been—

(i) the subject of a retail sale; or

(ii) registered with the appropriate State
agency or authority responsible for motor
vehicles or with any foreign state, prov-
ince, or country;

(B) rail car;

(C) boat;

(D) aerospace craft; or
(E) aircraft;

(11) windows that contain composite wood
products, if the window product contains less
than 5 percent by volume of hardwood ply-
wood, particleboard, or medium-density fiber-
board, combined, in relation to the total vol-
ume of the finished window product; or

(12) exterior doors and garage doors that
contain composite wood products, if—

(A) the doors are made from composite
wood products manufactured with no-added
formaldehyde-based resins or ultra low-emit-
ting formaldehyde resins; or

(B) the doors contain less than 3 percent
by volume of hardwood plywood,
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particleboard, or medium-density fiberboard,
combined, in relation to the total volume of
the finished exterior door or garage door.
(d) Regulations
(1) In general

Not later than January 1, 2013, the Adminis-
trator shall promulgate regulations to imple-
ment the standards required under subsection
(b) in a manner that ensures compliance with
the emission standards described in subsection
(0)(2).

(2) Inclusions

The regulations promulgated pursuant to
paragraph (1) shall include provisions relating
to—

(A) labeling;

(B) chain of custody requirements;

(C) sell-through provisions;

(D) ultra low-emitting formaldehyde res-
ins;

(BE) no-added formaldehyde-based resins;

(F) finished goods;

(G) third-party testing and certification;

(H) auditing and reporting of third-party
certifiers;

(I) recordkeeping;

(J) enforcement;

(K) laminated products; and

(L) exceptions from the requirements of
regulations promulgated pursuant to this
subsection for products and components con-
taining de minimis amounts of composite
wood products.

The Administrator shall not provide under
subparagraph (L.) exceptions to the formalde-
hyde emission standard requirements in sub-
section (b).
(3) Sell-through provisions

(A) In general

Sell-through provisions established by the
Administrator under this subsection, with
respect to composite wood products and fin-
ished goods containing regulated composite
wood products (including recreational vehi-
cles, manufactured homes, and modular
homes), shall—

(i) be based on a designated date of man-
ufacture (which shall be no earlier than
the date 180 days following the promulga-
tion of the regulations pursuant to this
subsection) of the composite wood product
or finished good, rather than date of sale
of the composite wood product or finished
good; and

(ii) provide that any inventory of com-
posite wood products or finished goods
containing regulated composite wood prod-
ucts, manufactured before the designated
date of manufacture of the composite wood
products or finished goods, shall not be
subject to the formaldehyde emission
standard requirements under subsection
(H(D).

(B) Implementing regulations

The regulations promulgated under this
subsection shall—
(i) prohibit the stockpiling of inventory
to be sold after the designated date of
manufacture; and
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(ii) not require any labeling or testing of
composite wood products or finished goods
containing regulated composite wood prod-
ucts manufactured before the designated
date of manufacture.

(C) Definition

For purposes of this paragraph, the term
“‘stockpiling’” means manufacturing or pur-
chasing a composite wood product or fin-
ished good containing a regulated composite
wood product between July 7, 2010, and the
date 180 days following the promulgation of
the regulations pursuant to this subsection
at a rate which is significantly greater (as
determined by the Administrator) than the
rate at which such product or good was man-
ufactured or purchased during a base period
(as determined by the Administrator) ending
before July 7, 2010.

(4) Import regulations

Not later than July 1, 2013, the Adminis-
trator, in coordination with the Commissioner
of Customs and Border Protection and other
appropriate Federal departments and agencies,
shall revise regulations promulgated pursuant
to section 2612 of this title as the Adminis-
trator determines to be necessary to ensure
compliance with this section.

(5) Successor standards and test methods

The Administrator may, after public notice
and opportunity for comment, substitute an
industry standard or test method referenced in
this section with its successor version.

(e) Prohibited acts

An individual or entity that violates any re-
quirement under this section (including any reg-
ulation promulgated pursuant to subsection (d))
shall be considered to have committed a prohib-
ited act under section 2614 of this title.

(Pub. L. 94-469, title VI, §601, as added Pub. L.
111-199, §2(a), July 7, 2010, 124 Stat. 1359.)

MODIFICATION OF REGULATION

Pub. L. 111-199, §4, July 7, 2010, 124 Stat. 1367, pro-
vided that: ‘“‘Not later than 180 days after the date of
promulgation of regulations pursuant to section 601(d)
of the Toxic Substances Control Act [15 U.S.C. 2697(d)]
(as amended by section 2), the Secretary of Housing and
Urban Development shall update the regulation con-
tained in section 3280.308 of title 24, Code of Federal
Regulations (as in effect on the date of enactment of
this Act [July 7, 2010]), to ensure that the regulation re-
flects the standards established by section 601 of the
Toxic Substances Control Act [15 U.S.C. 2697].”
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