§ 2243

TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE

The third paragraph is new. It was added to conform
to existing practice as approved by judicial decisions.
See Dorsey v. Gill (App.D.C.) 148 F.2d 857, 865, 866. See
also Holiday v. Johnston, 61 S.Ct. 1015, 313 U.S. 342, 85
L.Ed. 1392.
Changes were made in phraseology.

§ 2243. Issuance of writ; return; hearing; decision
A court, justice or judge entertaining an application for a writ of habeas corpus shall forthwith award the writ or issue an order directing
the respondent to show cause why the writ
should not be granted, unless it appears from
the application that the applicant or person detained is not entitled thereto.
The writ, or order to show cause shall be directed to the person having custody of the person detained. It shall be returned within three
days unless for good cause additional time, not
exceeding twenty days, is allowed.
The person to whom the writ or order is directed shall make a return certifying the true
cause of the detention.
When the writ or order is returned a day shall
be set for hearing, not more than five days after
the return unless for good cause additional time
is allowed.
Unless the application for the writ and the return present only issues of law the person to
whom the writ is directed shall be required to
produce at the hearing the body of the person
detained.
The applicant or the person detained may,
under oath, deny any of the facts set forth in the
return or allege any other material facts.
The return and all suggestions made against it
may be amended, by leave of court, before or
after being filed.
The court shall summarily hear and determine
the facts, and dispose of the matter as law and
justice require.
(June 25, 1948, ch. 646, 62 Stat. 965.)
HISTORICAL AND REVISION NOTES
Based on title 28, U.S.C., 1940 ed., §§ 455, 456, 457, 458,
459, 460, and 461 (R.S. §§ 755–761).
Section consolidates sections 455–461 of title 28,
U.S.C., 1940 ed.
The requirement for return within 3 days ‘‘unless for
good cause additional time, not exceeding 20 days is allowed’’ in the second paragraph, was substituted for the
provision of such section 455 which allowed 3 days for
return if within 20 miles, 10 days if more than 20 but
not more than 100 miles, and 20 days if more than 100
miles distant.
Words ‘‘unless for good cause additional time is allowed’’ in the fourth paragraph, were substituted for
words ‘‘unless the party petitioning requests a longer
time’’ in section 459 of title 28, U.S.C., 1940 ed.
The fifth paragraph providing for production of the
body of the detained person at the hearing is in conformity with Walker v. Johnston, 1941, 61 S.Ct. 574, 312
U.S. 275, 85 L.Ed. 830.
Changes were made in phraseology.

§ 2244. Finality of determination
(a) No circuit or district judge shall be required to entertain an application for a writ of
habeas corpus to inquire into the detention of a
person pursuant to a judgment of a court of the
United States if it appears that the legality of
such detention has been determined by a judge
or court of the United States on a prior applica-
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tion for a writ of habeas corpus, except as provided in section 2255.
(b)(1) A claim presented in a second or successive habeas corpus application under section
2254 that was presented in a prior application
shall be dismissed.
(2) A claim presented in a second or successive
habeas corpus application under section 2254
that was not presented in a prior application
shall be dismissed unless—
(A) the applicant shows that the claim relies
on a new rule of constitutional law, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable; or
(B)(i) the factual predicate for the claim
could not have been discovered previously
through the exercise of due diligence; and
(ii) the facts underlying the claim, if proven
and viewed in light of the evidence as a whole,
would be sufficient to establish by clear and
convincing evidence that, but for constitutional error, no reasonable factfinder would
have found the applicant guilty of the underlying offense.
(3)(A) Before a second or successive application permitted by this section is filed in the district court, the applicant shall move in the appropriate court of appeals for an order authorizing the district court to consider the application.
(B) A motion in the court of appeals for an
order authorizing the district court to consider
a second or successive application shall be determined by a three-judge panel of the court of appeals.
(C) The court of appeals may authorize the filing of a second or successive application only if
it determines that the application makes a
prima facie showing that the application satisfies the requirements of this subsection.
(D) The court of appeals shall grant or deny
the authorization to file a second or successive
application not later than 30 days after the filing of the motion.
(E) The grant or denial of an authorization by
a court of appeals to file a second or successive
application shall not be appealable and shall not
be the subject of a petition for rehearing or for
a writ of certiorari.
(4) A district court shall dismiss any claim
presented in a second or successive application
that the court of appeals has authorized to be
filed unless the applicant shows that the claim
satisfies the requirements of this section.
(c) In a habeas corpus proceeding brought in
behalf of a person in custody pursuant to the
judgment of a State court, a prior judgment of
the Supreme Court of the United States on an
appeal or review by a writ of certiorari at the
instance of the prisoner of the decision of such
State court, shall be conclusive as to all issues
of fact or law with respect to an asserted denial
of a Federal right which constitutes ground for
discharge in a habeas corpus proceeding, actually adjudicated by the Supreme Court therein,
unless the applicant for the writ of habeas corpus shall plead and the court shall find the existence of a material and controlling fact which
did not appear in the record of the proceeding in
the Supreme Court and the court shall further

