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(I) Prohibition of discriminatory use of test
scores

It shall be an unlawful employment practice
for a respondent, in connection with the selec-
tion or referral of applicants or candidates for
employment or promotion, to adjust the scores
of, use different cutoff scores for, or otherwise
alter the results of, employment related tests on
the basis of race, color, religion, sex, or national
origin.

(m) Impermissible consideration of race, color,
religion, sex, or national origin in employ-
ment practices

Except as otherwise provided in this sub-
chapter, an unlawful employment practice is es-
tablished when the complaining party dem-
onstrates that race, color, religion, sex, or na-
tional origin was a motivating factor for any
employment practice, even though other factors
also motivated the practice.

(n) Resolution of challenges to employment prac-
tices implementing litigated or consent judg-
ments or orders

(1)(A) Notwithstanding any other provision of
law, and except as provided in paragraph (2), an
employment practice that implements and is
within the scope of a litigated or consent judg-
ment or order that resolves a claim of employ-
ment discrimination under the Constitution or
Federal civil rights laws may not be challenged
under the circumstances described in subpara-
graph (B).

(B) A practice described in subparagraph (A)
may not be challenged in a claim under the Con-
stitution or Federal civil rights laws—

(i) by a person who, prior to the entry of the
judgment or order described in subparagraph
(A), had—

(I) actual notice of the proposed judgment
or order sufficient to apprise such person
that such judgment or order might adversely
affect the interests and legal rights of such
person and that an opportunity was avail-
able to present objections to such judgment
or order by a future date certain; and

(IT) a reasonable opportunity to present
objections to such judgment or order; or

(i) by a person whose interests were ade-
quately represented by another person who
had previously challenged the judgment or
order on the same legal grounds and with a
similar factual situation, unless there has
been an intervening change in law or fact.

(2) Nothing in this subsection shall be con-
strued to—

(A) alter the standards for intervention
under rule 24 of the Federal Rules of Civil Pro-
cedure or apply to the rights of parties who
have successfully intervened pursuant to such
rule in the proceeding in which the parties in-
tervened;

(B) apply to the rights of parties to the ac-
tion in which a litigated or consent judgment
or order was entered, or of members of a class
represented or sought to be represented in
such action, or of members of a group on
whose behalf relief was sought in such action
by the Federal Government;

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 4422

(C) prevent challenges to a litigated or con-
sent judgment or order on the ground that
such judgment or order was obtained through
collusion or fraud, or is transparently invalid
or was entered by a court lacking subject mat-
ter jurisdiction; or

(D) authorize or permit the denial to any
person of the due process of law required by
the Constitution.

(3) Any action not precluded under this sub-
section that challenges an employment consent
judgment or order described in paragraph (1)
shall be brought in the court, and if possible be-
fore the judge, that entered such judgment or
order. Nothing in this subsection shall preclude
a transfer of such action pursuant to section
1404 of title 28.

(Pub. L. 88-352, title VII, §703, July 2, 1964, 78
Stat. 265; Pub. L. 92-261, §8(a), (b), Mar. 24, 1972,
86 Stat. 109; Pub. L. 102-166, title I, §§105(a), 106,
107(a), 108, Nov. 21, 1991, 105 Stat. 1074-1076.)

REFERENCES IN TEXT

The Subversive Activities Control Act of 1950, re-
ferred to in subsec. (f), is title I (§§1-32) of act Sept. 23,
1950, ch. 1024, 64 Stat. 987, which is classified principally
to subchapter I (§781 et seq.) of chapter 23 of Title 50,
War and National Defense. For complete classification
of this Act to the Code, see Tables.

The Controlled Substances Act, referred to in subsec.
(k)(3), is title II of Pub. L. 91-513, Oct. 27, 1970, 84 Stat.
1242, which is classified principally to subchapter I
(§801 et seq.) of chapter 13 of Title 21, Food and Drugs.
For complete classification of this Act to the Code, see
Short Title note set out under section 801 of Title 21
and Tables.

The Federal Rules of Civil Procedure, referred to in
subsec. (n)(2)(A), are set out in the Appendix to Title 28,
Judiciary and Judicial Procedure.

AMENDMENTS

1991—Subsec. (k). Pub. L. 102-166, §105(a), added sub-
sec. (k).

Subsec. (1). Pub. L. 102-166, §106, added subsec. (1).

Subsec. (m). Pub. L. 102-166, §107(a), added subsec.
(m).

Subsec. (n). Pub. L. 102-166, §108, added subsec. (n).

1972—Subsec. (a)(2). Pub. L. 92-261, §8(a), inserted ‘‘or
applicants for employment’’ after ‘‘his employees’’.

Subsec. (¢)(2). Pub. L. 92-261, §8(b), inserted ‘‘or appli-
cants for membership’’ after ‘“‘membership’’.

EFFECTIVE DATE OF 1991 AMENDMENT

Amendment by Pub. L. 102-166 effective Nov. 21, 1991,
except as otherwise provided, see section 402 of Pub. L.
102-166, set out as a note under section 1981 of this title.

SUBVERSIVE ACTIVITIES CONTROL BOARD

Subversive Activities Control Board established by
act Sept. 23, 1950, ch. 1024, §12, 64 Stat. 977, and ceased
to operate on June 30, 1973.

§2000e-3. Other unlawful employment practices

(a) Discrimination for making charges, testify-
ing, assisting, or participating in enforce-
ment proceedings

It shall be an unlawful employment practice
for an employer to discriminate against any of
his employees or applicants for employment, for
an employment agency, or joint labor-manage-
ment committee controlling apprenticeship or
other training or retraining, including on-the-
job training programs, to discriminate against
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any individual, or for a labor organization to
discriminate against any member thereof or ap-
plicant for membership, because he has opposed
any practice made an unlawful employment
practice by this subchapter, or because he has
made a charge, testified, assisted, or partici-
pated in any manner in an investigation, pro-
ceeding, or hearing under this subchapter.

(b) Printing or publication of notices or adver-
tisements indicating prohibited preference,
limitation, specification, or discrimination;
occupational qualification exception

It shall be an unlawful employment practice
for an employer, labor organization, employ-
ment agency, or joint labor-management com-
mittee controlling apprenticeship or other
training or retraining, including on-the-job
training programs, to print or publish or cause
to be printed or published any notice or adver-
tisement relating to employment by such an
employer or membership in or any classification
or referral for employment by such a labor orga-
nization, or relating to any classification or re-
ferral for employment by such an employment
agency, or relating to admission to, or employ-
ment in, any program established to provide ap-
prenticeship or other training by such a joint
labor-management committee, indicating any
preference, limitation, specification, or dis-
crimination, based on race, color, religion, sex,
or national origin, except that such a notice or
advertisement may indicate a preference, limi-
tation, specification, or discrimination based on
religion, sex, or national origin when religion,
sex, or national origin is a bona fide occupa-
tional qualification for employment.

(Pub. L. 88-352, title VII, §704, July 2, 1964, 78
Stat. 257; Pub. L. 92-261, §8(c), Mar. 24, 1972, 86
Stat. 109.)

AMENDMENTS

1972—Subsec. (a). Pub. L. 92-261, §8(c)(1), inserted pro-
vision making it an unlawful employment practice for
a joint labor-management committee controlling ap-
prenticeship or other training or retraining, including
on-the-job training programs, to discriminate against
the specified individuals.

Subsec. (b). Pub. L. 92-261, §8(c)(2), inserted provi-
sions making prohibitions applicable to joint labor-
management committees controlling apprenticeship or
other training or retraining, including on-the-job train-
ing programs, and notices or advertisements of such
joint labor-management committees relating to admis-
sion to, or employment in, any program established to
provide apprenticeship or other training.

§2000e-4. Equal Employment Opportunity Com-
mission

(a) Creation; composition; political representa-
tion; appointment; term; vacancies; Chair-
man and Vice Chairman; duties of Chairman;
appointment of personnel; compensation of
personnel

There is hereby created a Commission to be
known as the Equal Employment Opportunity
Commission, which shall be composed of five
members, not more than three of whom shall be
members of the same political party. Members
of the Commission shall be appointed by the
President by and with the advice and consent of
the Senate for a term of five years. Any individ-
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ual chosen to fill a vacancy shall be appointed
only for the unexpired term of the member
whom he shall succeed, and all members of the
Commission shall continue to serve until their
successors are appointed and qualified, except
that no such member of the Commission shall
continue to serve (1) for more than sixty days
when the Congress is in session unless a nomina-
tion to fill such vacancy shall have been submit-
ted to the Senate, or (2) after the adjournment
sine die of the session of the Senate in which
such nomination was submitted. The President
shall designate one member to serve as Chair-
man of the Commission, and one member to
serve as Vice Chairman. The Chairman shall be
responsible on behalf of the Commission for the
administrative operations of the Commission,
and, except as provided in subsection (b) of this
section, shall appoint, in accordance with the
provisions of title 5 governing appointments in
the competitive service, such officers, agents,
attorneys, administrative law judges, and em-
ployees as he deems necessary to assist it in the
performance of its functions and to fix their
compensation in accordance with the provisions
of chapter 51 and subchapter III of chapter 53 of
title 5, relating to classification and General
Schedule pay rates: Provided, That assignment,
removal, and compensation of administrative
law judges shall be in accordance with sections
3105, 3344, 5372, and 7521 of title 5.

(b) General Counsel; appointment; term; duties;
representation by attorneys and Attorney
General

(1) There shall be a General Counsel of the
Commission appointed by the President, by and
with the advice and consent of the Senate, for a
term of four years. The General Counsel shall
have responsibility for the conduct of litigation
as provided in sections 2000e-5 and 2000e-6 of this
title. The General Counsel shall have such other
duties as the Commission may prescribe or as
may be provided by law and shall concur with
the Chairman of the Commission on the appoint-
ment and supervision of regional attorneys. The
General Counsel of the Commission on the effec-
tive date of this Act shall continue in such posi-
tion and perform the functions specified in this
subsection until a successor is appointed and
qualified.

(2) Attorneys appointed under this section
may, at the direction of the Commission, appear
for and represent the Commission in any case in
court, provided that the Attorney General shall
conduct all litigation to which the Commission
is a party in the Supreme Court pursuant to this
subchapter.

(c) Exercise of powers during vacancy; quorum

A vacancy in the Commission shall not impair
the right of the remaining members to exercise
all the powers of the Commission and three
members thereof shall constitute a quorum.

(d) Seal; judicial notice

The Commission shall have an official seal
which shall be judicially noticed.

(e) Reports to Congress and the President

The Commission shall at the close of each fis-
cal year report to the Congress and to the Presi-
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