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‘‘(c) EXCLUSIONS.—This section does not apply to that 

part of an invention that— 

‘‘(1) is a method, apparatus, technology, computer 

program product, or system, that is used solely for 

preparing a tax or information return or other tax fil-

ing, including one that records, transmits, transfers, 

or organizes data related to such filing; or 

‘‘(2) is a method, apparatus, technology, computer 

program product, or system used solely for financial 

management, to the extent that it is severable from 

any tax strategy or does not limit the use of any tax 

strategy by any taxpayer or tax advisor. 

‘‘(d) RULE OF CONSTRUCTION.—Nothing in this section 

shall be construed to imply that other business meth-

ods are patentable or that other business method pat-

ents are valid. 

‘‘(e) EFFECTIVE DATE; APPLICABILITY.—This section 

shall take effect on the date of the enactment of this 

Act [Sept. 16, 2011] and shall apply to any patent appli-

cation that is pending on, or filed on or after, that 

date, and to any patent that is issued on or after that 

date.’’ 

EMERGENCY RELIEF FROM POSTAL SITUATION 

AFFECTING PATENT CASES 

Relief as to filing date of patent application or patent 

affected by postal situation beginning on Mar. 18, 1970, 

and ending on or about Mar. 30, 1970, but patents issued 

with earlier filing dates not effective as prior art under 

subsec. (e) of this section as of such earlier filing dates, 

see section 1(a) of Pub. L. 92–34, formerly set out in a 

note under section 111 of this title. 

§ 103. Conditions for patentability; non-obvious 
subject matter 

(a) A patent may not be obtained though the 
invention is not identically disclosed or de-
scribed as set forth in section 102 of this title, if 
the differences between the subject matter 
sought to be patented and the prior art are such 
that the subject matter as a whole would have 
been obvious at the time the invention was 
made to a person having ordinary skill in the 
art to which said subject matter pertains. Pat-
entability shall not be negatived by the manner 
in which the invention was made. 

(b)(1) Notwithstanding subsection (a), and 
upon timely election by the applicant for patent 
to proceed under this subsection, a biotechno-
logical process using or resulting in a composi-
tion of matter that is novel under section 102 
and nonobvious under subsection (a) of this sec-
tion shall be considered nonobvious if— 

(A) claims to the process and the composi-
tion of matter are contained in either the 
same application for patent or in separate ap-
plications having the same effective filing 
date; and 

(B) the composition of matter, and the proc-
ess at the time it was invented, were owned by 
the same person or subject to an obligation of 
assignment to the same person. 

(2) A patent issued on a process under para-
graph (1)— 

(A) shall also contain the claims to the com-
position of matter used in or made by that 
process, or 

(B) shall, if such composition of matter is 
claimed in another patent, be set to expire on 
the same date as such other patent, notwith-
standing section 154. 

(3) For purposes of paragraph (1), the term 
‘‘biotechnological process’’ means— 

(A) a process of genetically altering or 
otherwise inducing a single- or multi-celled 
organism to— 

(i) express an exogenous nucleotide se-
quence, 

(ii) inhibit, eliminate, augment, or alter 
expression of an endogenous nucleotide se-
quence, or 

(iii) express a specific physiological char-
acteristic not naturally associated with said 
organism; 

(B) cell fusion procedures yielding a cell line 
that expresses a specific protein, such as a 
monoclonal antibody; and 

(C) a method of using a product produced by 
a process defined by subparagraph (A) or (B), 
or a combination of subparagraphs (A) and (B). 

(c)(1) Subject matter developed by another 
person, which qualifies as prior art only under 
one or more of subsections (e), (f), and (g) of sec-
tion 102 of this title, shall not preclude patent-
ability under this section where the subject 
matter and the claimed invention were, at the 
time the claimed invention was made, owned by 
the same person or subject to an obligation of 
assignment to the same person. 

(2) For purposes of this subsection, subject 
matter developed by another person and a 
claimed invention shall be deemed to have been 
owned by the same person or subject to an obli-
gation of assignment to the same person if— 

(A) the claimed invention was made by or on 
behalf of parties to a joint research agreement 
that was in effect on or before the date the 
claimed invention was made; 

(B) the claimed invention was made as a re-
sult of activities undertaken within the scope 
of the joint research agreement; and 

(C) the application for patent for the 
claimed invention discloses or is amended to 
disclose the names of the parties to the joint 
research agreement. 

(3) For purposes of paragraph (2), the term 
‘‘joint research agreement’’ means a written 
contract, grant, or cooperative agreement en-
tered into by two or more persons or entities for 
the performance of experimental, develop-
mental, or research work in the field of the 
claimed invention. 

(July 19, 1952, ch. 950, 66 Stat. 798; Pub. L. 98–622, 
title I, § 103, Nov. 8, 1984, 98 Stat. 3384; Pub. L. 
104–41, § 1, Nov. 1, 1995, 109 Stat. 351; Pub. L. 
106–113, div. B, § 1000(a)(9) [title IV, § 4807(a)], 
Nov. 29, 1999, 113 Stat. 1536, 1501A–591; Pub. L. 
108–453, § 2, Dec. 10, 2004, 118 Stat. 3596; Pub. L. 
112–29, §§ 3(c), 20(j), Sept. 16, 2011, 125 Stat. 287, 
335.) 

AMENDMENT OF SECTION 

Pub. L. 112–29, § 20(j), (l), Sept. 16, 2011, 125 

Stat. 335, provided that, effective upon the expi-

ration of the 1-year period beginning on Sept. 

16, 2011, and applicable to proceedings com-

menced on or after that effective date, this sec-

tion is amended by striking ‘‘of this title’’ each 

place that term appears. See 2011 Amendment 

notes below. 

Pub. L. 112–29, § 3(c), (n), Sept. 16, 2011, 125 

Stat. 287, 293, provided that, effective upon the 
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expiration of the 18-month period beginning on 

Sept. 16, 2011, and applicable to certain applica-

tions for patent and any patents issuing there-

on, this section is amended to read as follows: 

§ 103. Conditions for patentability; non-obvious sub-

ject matter 

A patent for a claimed invention may not be ob-

tained, notwithstanding that the claimed invention 

is not identically disclosed as set forth in section 

102, if the differences between the claimed invention 

and the prior art are such that the claimed inven-

tion as a whole would have been obvious before the 

effective filing date of the claimed invention to a 

person having ordinary skill in the art to which the 

claimed invention pertains. Patentability shall not 

be negated by the manner in which the invention 

was made. 

See 2011 Amendment notes below. 

HISTORICAL AND REVISION NOTES 

There is no provision corresponding to the first sen-

tence explicitly stated in the present statutes, but the 

refusal of patents by the Patent Office, and the holding 

of patents invalid by the courts, on the ground of lack 

of invention or lack of patentable novelty has been fol-

lowed since at least as early as 1850. This paragraph is 

added with the view that an explicit statement in the 

statute may have some stabilizing effect, and also to 

serve as a basis for the addition at a later time of some 

criteria which may be worked out. 

The second sentence states that patentability as to 

this requirement is not to be negatived by the manner 

in which the invention was made, that is, it is immate-

rial whether it resulted from long toil and experimen-

tation or from a flash of genius. 

AMENDMENTS 

2011—Pub. L. 112–29, § 3(c), amended section generally. 

Prior to amendment, section consisted of subsecs. (a) to 

(c) and related to conditions for patentability; non-ob-

vious subject matter. 

Subsecs. (a), (c)(1). Pub. L. 112–29, § 20(j), struck out 

‘‘of this title’’ after ‘‘102’’. 

2004—Subsec. (c). Pub. L. 108–453 amended subsec. (c) 

generally. Prior to amendment, subsec. (c) read as fol-

lows: ‘‘Subject matter developed by another person, 

which qualifies as prior art only under one or more of 

subsections (e), (f), and (g) of section 102 of this title, 

shall not preclude patentability under this section 

where the subject matter and the claimed invention 

were, at the time the invention was made, owned by 

the same person or subject to an obligation of assign-

ment to the same person.’’ 

1999—Subsec. (c). Pub. L. 106–113 substituted ‘‘one or 

more of subsections (e), (f), and (g)’’ for ‘‘subsection (f) 

or (g)’’. 

1995—Pub. L. 104–41 designated first and second pars. 

as subsecs. (a) and (c), respectively, and added subsec. 

(b). 

1984—Pub. L. 98–622 inserted ‘‘Subject matter devel-

oped by another person, which qualifies as prior art 

only under subsection (f) or (g) of section 102 of this 

title, shall not preclude patentability under this sec-

tion where the subject matter and the claimed inven-

tion were, at the time the invention was made, owned 

by the same person or subject to an obligation of as-

signment to the same person.’’ 

EFFECTIVE DATE OF 2011 AMENDMENT 

Amendment by section 3(c) of Pub. L. 112–29 effective 

upon the expiration of the 18-month period beginning 

on Sept. 16, 2011, and applicable to certain applications 

for patent and any patents issuing thereon, see section 

3(n) of Pub. L. 112–29, set out as an Effective Date of 

2011 Amendment; Savings Provisions note under sec-

tion 100 of this title. 

Amendment by section 20(j) of Pub. L. 112–29 effective 

upon the expiration of the 1-year period beginning on 

Sept. 16, 2011, and applicable to proceedings commenced 

on or after that effective date, see section 20(l) of Pub. 

L. 112–29, set out as a note under section 2 of this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–453, § 3, Dec. 10, 2004, 118 Stat. 3596, pro-

vided that: 

‘‘(a) IN GENERAL.—The amendments made by this Act 

[amending this section] shall apply to any patent 

granted on or after the date of the enactment of this 

Act [Dec. 10, 2004]. 

‘‘(b) SPECIAL RULE.—The amendments made by this 

Act shall not affect any final decision of a court or the 

United States Patent and Trademark Office rendered 

before the date of the enactment of this Act, and shall 

not affect the right of any party in any action pending 

before the United States Patent and Trademark Office 

or a court on the date of the enactment of this Act to 

have that party’s rights determined on the basis of the 

provisions of title 35, United States Code, in effect on 

the day before the date of the enactment of this Act.’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, § 4807(b)], 

Nov. 29, 1999, 113 Stat. 1536, 1501A–591, provided that: 

‘‘The amendment made by this section [amending this 

section] shall apply to any application for patent filed 

on or after the date of the enactment of this Act [Nov. 

29, 1999].’’ 

EFFECTIVE DATE OF 1995 AMENDMENT 

Section 3 of Pub. L. 104–41 provided that: ‘‘The 

amendments made by section 1 [amending this section] 

shall apply to any application for patent filed on or 

after the date of enactment of this Act [Nov. 1, 1995] 

and to any application for patent pending on such date 

of enactment, including (in either case) an application 

for the reissuance of a patent.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 106 of Pub. L. 98–622 provided that: 

‘‘(a) Subject to subsections (b), (c), (d), and (e) of this 

section, the amendments made by this Act [probably 

should be ‘‘this title’’, meaning title I of Pub. L. 98–622, 

enacting section 157 of this title, amending this section 

and sections 116, 120, 135, and 271 of this title, and en-

acting a provision set out as a note under section 157 of 

this title] shall apply to all United States patents 

granted before, on, or after the date of enactment of 

this Act [Nov. 8, 1984], and to all applications for 

United States patents pending on or filed after the date 

of enactment. 

‘‘(b) The amendments made by this Act shall not af-

fect any final decision made by the court or the Patent 

and Trademark Office before the date of enactment of 

this Act [Nov. 8, 1984], with respect to a patent or appli-

cation for patent, if no appeal from such decision is 

pending and the time for filing an appeal has expired. 

‘‘(c) Section 271(f) of title 35, United States Code, 

added by section 101 of this Act shall apply only to the 

supplying, or causing to be supplied, of any component 

or components of a patented invention after the date of 

enactment of this Act [Nov. 8, 1984]. 

‘‘(d) No United States patent granted before the date 

of enactment of this Act [Nov. 8, 1984] shall abridge or 

affect the right of any person or his successors in busi-

ness who made, purchased, or used prior to such effec-

tive date anything protected by the patent, to continue 

the use of, or to sell to others to be used or sold, the 

specific thing so made, purchased, or used, if the patent 

claims were invalid or otherwise unenforceable on a 

ground obviated by section 103 or 104 of this Act 

[amending this section and sections 116 and 120 of this 

title] and the person made, purchased, or used the spe-

cific thing in reasonable reliance on such invalidity or 

unenforceability. If a person reasonably relied on such 

invalidity or unenforceability, the court before which 
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such matter is in question may provide for the con-

tinued manufacture, use, or sale of the thing made, 

purchased, or used as specified, or for the manufacture, 

use, or sale of which substantial preparation was made 

before the date of enactment of this Act, and it may 

also provide for the continued practice of any process 

practiced, or for the practice of which substantial prep-

aration was made, prior to the date of enactment, to 

the extent and under such terms as the court deems 

equitable for the protection of investments made or 

business commenced before the date of enactment. 
‘‘(e) The amendments made by this Act shall not af-

fect the right of any party in any case pending in court 

on the date of enactment [Nov. 8, 1984] to have their 

rights determined on the basis of the substantive law in 

effect prior to the date of enactment.’’ 

§ 104. Invention made abroad 

(a) IN GENERAL.— 
(1) PROCEEDINGS.—In proceedings in the Pat-

ent and Trademark Office, in the courts, and 
before any other competent authority, an ap-
plicant for a patent, or a patentee, may not es-
tablish a date of invention by reference to 
knowledge or use thereof, or other activity 
with respect thereto, in a foreign country 
other than a NAFTA country or a WTO mem-
ber country, except as provided in sections 119 
and 365 of this title. 

(2) RIGHTS.—If an invention was made by a 
person, civil or military— 

(A) while domiciled in the United States, 
and serving in any other country in connec-
tion with operations by or on behalf of the 
United States, 

(B) while domiciled in a NAFTA country 
and serving in another country in connec-
tion with operations by or on behalf of that 
NAFTA country, or 

(C) while domiciled in a WTO member 
country and serving in another country in 
connection with operations by or on behalf 
of that WTO member country, 

that person shall be entitled to the same 
rights of priority in the United States with re-
spect to such invention as if such invention 
had been made in the United States, that 
NAFTA country, or that WTO member coun-
try, as the case may be. 

(3) USE OF INFORMATION.—To the extent that 
any information in a NAFTA country or a 
WTO member country concerning knowledge, 
use, or other activity relevant to proving or 
disproving a date of invention has not been 
made available for use in a proceeding in the 
Patent and Trademark Office, a court, or any 
other competent authority to the same extent 
as such information could be made available 
in the United States, the Director, court, or 
such other authority shall draw appropriate 
inferences, or take other action permitted by 
statute, rule, or regulation, in favor of the 
party that requested the information in the 
proceeding. 

(b) DEFINITIONS.—As used in this section— 
(1) the term ‘‘NAFTA country’’ has the 

meaning given that term in section 2(4) of the 
North American Free Trade Agreement Imple-
mentation Act; and 

(2) the term ‘‘WTO member country’’ has the 
meaning given that term in section 2(10) of the 
Uruguay Round Agreements Act. 

(July 19, 1952, ch. 950, 66 Stat. 798; Pub. L. 93–596, 
§ 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 94–131, § 6, 
Nov. 14, 1975, 89 Stat. 691; Pub. L. 98–622, title IV, 
§ 403(a), Nov. 8, 1984, 98 Stat. 3392; Pub. L. 103–182, 
title III, § 331, Dec. 8, 1993, 107 Stat. 2113; Pub. L. 
103–465, title V, § 531(a), Dec. 8, 1994, 108 Stat. 
4982; Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(a)(10)(A)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–582; Pub. L. 107–273, div. C, title III, 
§ 13206(b)(1)(B), Nov. 2, 2002, 116 Stat. 1906; (As 
amended Pub. L. 112–29, § 20(j), Sept. 16, 2011, 125 
Stat. 335.) 

AMENDMENT OF SECTION 

Pub. L. 112–29, § 20(j), (l), Sept. 16, 2011, 125 

Stat. 335, provided that, effective upon the expi-

ration of the 1-year period beginning on Sept. 

16, 2011, and applicable to proceedings com-

menced on or after that effective date, this sec-

tion is amended by striking ‘‘of this title’’ each 

place that term appears. See 2011 Amendment 

note below. 

REPEAL OF SECTION 

Pub. L. 112–29, § 3(d), (n), Sept. 16, 2011, 125 

Stat. 287, 293, provided that, effective upon the 

expiration of the 18-month period beginning on 

Sept. 16, 2011, and applicable to certain applica-

tions for patent and any patents issuing there-

on, this section is repealed. 

HISTORICAL AND REVISION NOTES 

Based on Title 35, U.S.C., 1946 ed., § 109 (Aug. 8, 1946, 

ch. 910, 60 Stat. 943). 

Language has been changed and the last sentence has 

been broadened to refer to persons serving in connec-

tion with operations by or on behalf of the United 

States, instead of solely in connection with the pros-

ecution of the war. 

REFERENCES IN TEXT 

Section 2(4) of the North American Free Trade Agree-

ment Implementation Act, referred to in subsec. (b)(1), 

is classified to section 3301(4) of Title 19, Customs Du-

ties. 

Section 2(10) of the Uruguay Round Agreements Act, 

referred to in subsec. (b)(2), is classified to section 

3501(10) of Title 19. 

AMENDMENTS 

2011—Subsec. (a)(1). Pub. L. 112–29, 20(j), struck out 

‘‘of this title’’ after ‘‘365’’. 

2002—Subsec. (a)(3). Pub. L. 107–273 made technical 

correction to directory language of Pub. L. 106–113. See 

1999 Amendment note below. 

1999—Subsec. (a)(3). Pub. L. 106–113, as amended by 

Pub. L. 107–273, substituted ‘‘Director’’ for ‘‘Commis-

sioner’’. 

1994—Pub. L. 103–465 amended section generally, ex-

panding scope of section to include WTO member coun-

tries along with NAFTA countries and defining term 

‘‘WTO member country’’. 

1993—Pub. L. 103–182 amended section catchline and 

text generally. Prior to amendment, text read as fol-

lows: ‘‘In proceedings in the Patent and Trademark Of-

fice and in the courts, an applicant for a patent, or a 

patentee, may not establish a date of invention by ref-

erence to knowledge or use thereof, or other activity 

with respect thereto, in a foreign country, except as 

provided in sections 119 and 365 of this title. Where an 

invention was made by a person, civil or military, 

while domiciled in the United States and serving in a 

foreign country in connection with operations by or on 

behalf of the United States, he shall be entitled to the 

same rights of priority with respect to such invention 

as if the same had been made in the United States.’’ 
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