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§2701. Definitions

For the purposes of this Act, the term—

(1) ““act of God” means an unanticipated
grave natural disaster or other natural phe-
nomenon of an exceptional, inevitable, and ir-
resistible character the effects of which could
not have been prevented or avoided by the ex-
ercise of due care or foresight;

(2) ““barrel” means 42 United States gallons
at 60 degrees fahrenheit;

(3) ‘“‘claim” means a request, made in writ-
ing for a sum certain, for compensation for
damages or removal costs resulting from an
incident;

(4) ‘‘claimant’ means any person or govern-
ment who presents a claim for compensation
under this subchapter;

(5) ‘“‘damages’” means damages specified in
section 2702(b) of this title, and includes the
cost of assessing these damages;

(6) ‘‘deepwater port” is a facility licensed
under the Deepwater Port Act of 1974 (33
U.S.C. 1501-1524);

(7) ‘‘discharge’ means any emission (other
than natural seepage), intentional or uninten-
tional, and includes, but is not limited to,
spilling, leaking, pumping, pouring, emitting,
emptying, or dumping;

(8) ‘‘exclusive economic zone’” means the
zone established by Presidential Proclamation
Numbered 5030, dated March 10, 1983, including
the ocean waters of the areas referred to as
‘“‘eastern special areas’ in Article 3(1) of the
Agreement between the United States of
America and the Union of Soviet Socialist Re-
publics on the Maritime Boundary, signed
June 1, 1990;

(9) “facility” means any structure, group of
structures, equipment, or device (other than a
vessel) which is used for one or more of the
following purposes: exploring for, drilling for,
producing, storing, handling, transferring,
processing, or transporting oil. This term in-
cludes any motor vehicle, rolling stock, or
pipeline used for one or more of these pur-
poses;

(10) ““foreign offshore unit’” means a facility
which is located, in whole or in part, in the
territorial sea or on the continental shelf of a
foreign country and which is or was used for
one or more of the following purposes: explor-
ing for, drilling for, producing, storing, han-
dling, transferring, processing, or transporting
o0il produced from the seabed beneath the for-

eign country’s territorial sea or from the for-
eign country’s continental shelf;

(11) “Fund” means the Oil Spill Liability
Trust Fund, established by section 9509 of title
26;

(12) ‘‘gross ton’ has the meaning given that
term by the Secretary under part J of title 46;

(13) ‘‘guarantor’” means any person, other
than the responsible party, who provides evi-
dence of financial responsibility for a respon-
sible party under this Act;

(14) ‘“‘incident” means any occurrence or se-
ries of occurrences having the same origin, in-
volving one or more vessels, facilities, or any
combination thereof, resulting in the dis-
charge or substantial threat of discharge of
oil;

(15) ““Indian tribe’” means any Indian tribe,
band, nation, or other organized group or com-
munity, but not including any Alaska Native
regional or village corporation, which is recog-
nized as eligible for the special programs and
services provided by the United States to Indi-
ans because of their status as Indians and has
governmental authority over lands belonging
to or controlled by the tribe;

(16) ‘‘lessee’ means a person holding a lease-
hold interest in an oil or gas lease on lands be-
neath navigable waters (as that term is de-
fined in section 1301(a) of title 43) or on sub-
merged lands of the Outer Continental Shelf,
granted or maintained under applicable State
law or the Outer Continental Shelf Lands Act
(43 U.S.C. 1331 et seq.);

(17) ““‘liable” or ‘‘liability”’ shall be construed
to be the standard of liability which obtains
under section 1321 of this title;

(18) ‘‘mobile offshore drilling unit’’ means a
vessel (other than a self-elevating lift vessel)
capable of use as an offshore facility;

(19) ““National Contingency Plan’ means the
National Contingency Plan prepared and pub-
lished under section 1321(d) of this title or re-
vised under section 105 of the Comprehensive
Environmental Response, Compensation, and
Liability Act (42 U.S.C. 9605);

(20) ‘“‘natural resources’ includes land, fish,
wildlife, biota, air, water, ground water,
drinking water supplies, and other such re-
sources belonging to, managed by, held in
trust by, appertaining to, or otherwise con-
trolled by the United States (including the re-
sources of the exclusive economic zone), any
State or local government or Indian tribe, or
any foreign government;

(21) ““navigable waters’” means the waters of
the United States, including the territorial
sea;

(22) “‘offshore facility”” means any facility of
any kind located in, on, or under any of the
navigable waters of the United States, and any
facility of any kind which is subject to the ju-
risdiction of the United States and is located
in, on, or under any other waters, other than
a vessel or a public vessel;

(23) “‘0il” means oil of any kind or in any
form, including petroleum, fuel oil, sludge, oil
refuse, and oil mixed with wastes other than
dredged spoil, but does not include any sub-
stance which is specifically listed or des-
ignated as a hazardous substance under sub-
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paragraphs (A) through (F) of section 101(14) of
the Comprehensive Environmental Response,
Compensation, and Liability Act (42 U.S.C.
9601) and which is subject to the provisions of
that Act [42 U.S.C. 9601 et seq.];

(24) ‘‘onshore facility” means any facility
(including, but not limited to, motor vehicles
and rolling stock) of any kind located in, on,
or under, any land within the United States
other than submerged land;

(25) the term ‘‘Outer Continental Shelf facil-
ity” means an offshore facility which is lo-
cated, in whole or in part, on the Outer Con-
tinental Shelf and is or was used for one or
more of the following purposes: exploring for,
drilling for, producing, storing, handling,
transferring, processing, or transporting oil
produced from the Outer Continental Shelf;

(26) ‘‘owner or operator”—

(A) means—

(i) in the case of a vessel, any person
owning, operating, or chartering by de-
mise, the vessel;

(ii) in the case of an onshore or offshore
facility, any person owning or operating
such facility;

(iii) in the case of any abandoned off-
shore facility, the person who owned or op-
erated such facility immediately prior to
such abandonment;

(iv) in the case of any facility, title or
control of which was conveyed due to
bankruptcy, foreclosure, tax delinquency,
abandonment, or similar means to a unit
of State or local government, any person
who owned, operated, or otherwise con-
trolled activities at such facility imme-
diately beforehand;

(v) notwithstanding subparagraph (B)(@i),
and in the same manner and to the same
extent, both procedurally and sub-
stantively, as any nongovernmental en-
tity, including for purposes of liability
under section 2702 of this title, any State
or local government that has caused or
contributed to a discharge or substantial
threat of a discharge of oil from a vessel or
facility ownership or control of which was
acquired involuntarily through—

(I) seizure or otherwise in connection
with law enforcement activity;

(IT) bankruptcy;

(IIT) tax delinquency;

(IV) abandonment; or

(V) other circumstances in which the
government involuntarily acquires title
by virtue of its function as sovereign;

(vi) notwithstanding subparagraph
(B)(ii), a person that is a lender and that
holds indicia of ownership primarily to
protect a security interest in a vessel or
facility if, while the borrower is still in
possession of the vessel or facility encum-
bered by the security interest, the per-
son—

(I) exercises decision making control
over the environmental compliance re-
lated to the vessel or facility, such that
the person has undertaken responsibility
for oil handling or disposal practices re-
lated to the vessel or facility; or
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(IT) exercises control at a level com-
parable to that of a manager of the ves-
sel or facility, such that the person has
assumed or manifested responsibility—

(aa) for the overall management of
the vessel or facility encompassing
day-to-day decision making with re-
spect to environmental compliance; or

(bb) over all or substantially all of
the operational functions (as distin-
guished from financial or administra-
tive functions) of the vessel or facility
other than the function of environ-
mental compliance; and

(B) does not include—

(i) A unit of state or local government
that acquired ownership or control of a
vessel or facility involuntarily through—

(I) seizure or otherwise in connection
with law enforcement activity;

(IT) bankruptcy;

(ITI) tax delinquency;

(IV) abandonment; or

(V) other circumstances in which the
government involuntarily acquires title
by virtue of its function as sovereign;

(ii) a person that is a lender that does
not participate in management of a vessel
or facility, but holds indicia of ownership
primarily to protect the security interest
of the person in the vessel or facility; or

(iii) a person that is a lender that did not
participate in management of a vessel or
facility prior to foreclosure, notwithstand-
ing that the person—

(I) forecloses on the vessel or facility;
and

(IT) after foreclosure, sells, re-leases (in
the case of a lease finance transaction),
or liquidates the vessel or facility, main-
tains business activities, winds up oper-
ations, undertakes a removal action
under section 1321(c) of this title or
under the direction of an on-scene co-
ordinator appointed under the National

Contingency Plan, with respect to the

vessel or facility, or takes any other

measure to preserve, protect, or prepare
the vessel or facility prior to sale or dis-
position,

if the person seeks to sell, re-lease (in the
case of a lease finance transaction), or
otherwise divest the person of the vessel or
facility at the earliest practicable, com-
mercially reasonable time, on commer-
cially reasonable terms, taking into ac-
count market conditions and legal and
regulatory requirements;

(27) “‘person’ means an individual, corpora-
tion, partnership, association, State, munici-
pality, commission, or political subdivision of
a State, or any interstate body;

(28) “‘permittee’” means a person holding an
authorization, license, or permit for geological
exploration issued under section 11 of the
Outer Continental Shelf Lands Act (43 U.S.C.
1340) or applicable State law;

(29) ‘‘public vessel” means a vessel owned or
bareboat chartered and operated by the United
States, or by a State or political subdivision
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thereof, or by a foreign nation, except when
the vessel is engaged in commerce;

(30) ‘‘remove” or ‘‘removal’ means contain-
ment and removal of oil or a hazardous sub-
stance from water and shorelines or the taking
of other actions as may be necessary to mini-
mize or mitigate damage to the public health
or welfare, including, but not limited to, fish,
shellfish, wildlife, and public and private prop-
erty, shorelines, and beaches;

(31) “removal costs’” means the costs of re-
moval that are incurred after a discharge of
oil has occurred or, in any case in which there
is a substantial threat of a discharge of oil,
the costs to prevent, minimize, or mitigate oil
pollution from such an incident;

(32) ‘‘responsible party’” means the follow-
ing:
(A) VESSELS.—In the case of a vessel, any
person owning, operating, or demise charter-
ing the vessel. In the case of a vessel, the
term ‘‘responsible party’ also includes the
owner of oil being transported in a tank ves-
sel with a single hull after December 31, 2010
(other than a vessel described in section
3703a(b)(3) of title 46).

(B) ONSHORE FACILITIES.—In the case of an
onshore facility (other than a pipeline), any
person owning or operating the facility, ex-
cept a Federal agency, State, municipality,
commission, or political subdivision of a
State, or any interstate body, that as the
owner transfers possession and right to use
the property to another person by lease, as-
signment, or permit.

(C) OFFSHORE FACILITIES.—In the case of an
offshore facility (other than a pipeline or a
deepwater port licensed under the Deepwater
Port Act of 1974 (33 U.S.C. 1501 et seq.)), the
lessee or permittee of the area in which the
facility is located or the holder of a right of
use and easement granted under applicable
State law or the Outer Continental Shelf
Lands Act (43 U.S.C. 1301-1356) for the area
in which the facility is located (if the holder
is a different person than the lessee or per-
mittee), except a Federal agency, State, mu-
nicipality, commission, or political subdivi-
sion of a State, or any interstate body, that
as owner transfers possession and right to
use the property to another person by lease,
assignment, or permit.

(D) DEEPWATER PORTS.—In the case of a
deepwater port licensed under the Deepwater
Port Act of 1974 (33 U.S.C. 1501-1524), the li-
censee.

(E) PIPELINES.—In the case of a pipeline,
any person owning or operating the pipeline.

(F) ABANDONMENT.—In the case of an aban-
doned vessel, onshore facility, deepwater
port, pipeline, or offshore facility, the per-
sons who would have been responsible par-
ties immediately prior to the abandonment
of the vessel or facility.

(33) ‘‘Secretary’ means the Secretary of the
department in which the Coast Guard is oper-
ating;

(34) ‘“‘tank vessel” means a vessel that is
constructed or adapted to carry, or that car-
ries, oil or hazardous material in bulk as cargo
or cargo residue, and that—
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(A) is a vessel of the United States;

(B) operates on the navigable waters; or

(C) transfers oil or hazardous material in a
place subject to the jurisdiction of the
United States;

(35) ‘“‘territorial seas’® means the belt of the
seas measured from the line of ordinary low
water along that portion of the coast which is
in direct contact with the open sea and the
line marking the seaward limit of inland wa-
ters, and extending seaward a distance of 3
miles;

(36) “United States’ and ‘‘State’” mean the
several States of the United States, the Dis-
trict of Columbia, the Commonwealth of Puer-
to Rico, Guam, American Samoa, the United
States Virgin Islands, the Commonwealth of
the Northern Marianas, and any other terri-
tory or possession of the United States;

(37) ‘‘vessel” means every description of
watercraft or other artificial contrivance
used, or capable of being used, as a means of
transportation on water, other than a public
vessel;

(38) ‘“‘participate in management’”’—

(A)(i) means actually participating in the
management or operational affairs of a ves-
sel or facility; and

(ii) does not include merely having the ca-
pacity to influence, or the unexercised right
to control, vessel or facility operations; and

(B) does not include—

(i) performing an act or failing to act
prior to the time at which a security inter-
est is created in a vessel or facility;

(ii) holding a security interest or aban-
doning or releasing a security interest;

(iii) including in the terms of an exten-
sion of credit, or in a contract or security
agreement relating to the extension, a
covenant, warranty, or other term or con-
dition that relates to environmental com-
pliance;

(iv) monitoring or enforcing the terms
and conditions of the extension of credit or
security interest;

(v) monitoring or undertaking one or
more inspections of the vessel or facility;

(vi) requiring a removal action or other
lawful means of addressing a discharge or
substantial threat of a discharge of oil in
connection with the vessel or facility prior
to, during, or on the expiration of the term
of the extension of credit;

(vii) providing financial or other advice
or counseling in an effort to mitigate, pre-
vent, or cure default or diminution in the
value of the vessel or facility;

(viii) restructuring, renegotiating, or
otherwise agreeing to alter the terms and
conditions of the extension of credit or se-
curity interest, exercising forbearance;

(ix) exercising other remedies that may
be available under applicable law for the
breach of a term or condition of the exten-
sion of credit or security agreement; or

(x) conducting a removal action under
section 1321(c) of this title or under the di-
rection of an on-scene coordinator ap-
pointed under the National Contingency
Plan,
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if such actions do not rise to the level of par-
ticipating in management under subpara-
graph (A) of this paragraph and paragraph
(26)(A)(vi);

(39) ‘“‘extension of credit” has the meaning
provided in section 101(20)(G)(i) of the Compre-
hensive Environmental Response, Compensa-
tion and Liability Act of 1980 (42 U.S.C.
9601(20)(G)(1));

(40) ‘‘financial or administrative function”
has the meaning provided in section
101(20)(G)(ii) of the Comprehensive Environ-
mental Response, Compensation and Liability
Act of 1980 (42 U.S.C. 9601(20)(G)(ii));

(41) ‘‘foreclosure” and ‘‘foreclose’ each has
the meaning provided in section 101(20)(G)(iii)
of the Comprehensive Environmental Re-
sponse, Compensation and Liability Act of 1980
(42 U.S.C. 9601(20)(G)(ii));

(42) ‘“‘lender’” has the meaning provided in
section 101(20)(G)(iv) of the Comprehensive En-
vironmental Response, Compensation and Li-
ability Act of 1980 (42 U.S.C. 9601(20)(G)(iv));

(43) ‘“‘operational function’ has the meaning
provided in section 101(20)(G)(v) of the Compre-
hensive Environmental Response, Compensa-
tion and Liability Act of 1980 (42 U.S.C.
9601(20)(G)(v)); and

(44) ‘‘security interest’’ has the meaning pro-
vided in section 101(20)(G)(vi) of the Compre-
hensive Environmental Response, Compensa-
tion and Liability Act of 1980 (42 U.S.C.
9601(20)(G)(vi)).

(Pub. L. 101-380, title I, §1001, Aug. 18, 1990, 104
Stat. 486; Pub. L. 105-383, title III, §307(a), Nov.
13, 1998, 112 Stat. 3421; Pub. L. 108-293, title VII,
§703(a), (b), Aug. 9, 2004, 118 Stat. 1069, 1071; Pub.
L. 111-281, title VII, §713, Oct. 15, 2010, 124 Stat.
2988.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 101-380, Aug.
18, 1990, 104 Stat. 484, as amended, known as the Oil Pol-
lution Act of 1990, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out below and Tables.

The Deepwater Port Act of 1974, referred to in pars.
(6) and (32)(C), (D), is Pub. L. 93-627, Jan. 3, 1975, 88
Stat. 2126, as amended, which is classified generally to
chapter 29 (§1501 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 1501 of this title and Tables.

Presidential Proclamation Numbered 5030, referred to
in par. (8), is Proc. No. 5030, Mar. 10, 1983, 48 F.R. 10605,
which is set out as a note under section 1453 of Title 16,
Conservation.

The Outer Continental Shelf Lands Act, referred to in
pars. (16) and (32)(C), is act Aug. 7, 1953, ch. 345, 67 Stat.
462, as amended, which is classified generally to sub-
chapter IIT (§1331 et seq.) of chapter 29 of Title 43, Pub-
lic Lands. For complete classification of this Act to the
Code, see Short Title note set out under section 1331 of
Title 43 and Tables.

The Comprehensive Environmental Response, Com-
pensation, and Liability Act, referred to in par. (23),
probably means the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980, Pub.
L. 96-510, Dec. 11, 1980, 94 Stat. 2767, as amended, which
is classified principally to chapter 103 (§9601 et seq.) of
Title 42, The Public Health and Welfare. For complete
classification of this Act to the Code, see Short Title
note set out under section 9601 of Title 42 and Tables.

AMENDMENTS

2010—Par. (32)(A). Pub. L. 111-281 inserted ‘“‘In the
case of a vessel, the term ‘responsible party’ also in-
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cludes the owner of oil being transported in a tank ves-
sel with a single hull after December 31, 2010 (other
than a vessel described in section 3703a(b)(3) of title
46).” after ‘‘chartering the vessel.”

2004—Par. (26). Pub. L. 108-293, §703(a), amended par.
(26) generally. Prior to amendment, par. (26) read as fol-
lows: ‘‘‘owner or operator’ means (A) in the case of a
vessel, any person owning, operating, or chartering by
demise, the vessel, and (B) in the case of an onshore fa-
cility, and an offshore facility, any person owning or
operating such onshore facility or offshore facility, and
(C) in the case of any abandoned offshore facility, the
person who owned or operated such facility imme-
diately prior to such abandonment;”’.

Pars. (38) to (44). Pub. L. 108-293, §703(b), added pars.
(38) to (44).

1998—Par. (23). Pub. L. 105-383 amended par. (23) gen-
erally. Prior to amendment, par. (23) read as follows:
‘“‘0il’ means oil of any kind or in any form, including,
but not limited to, petroleum, fuel oil, sludge, oil
refuse, and oil mixed with wastes other than dredged
spoil, but does not include petroleum, including crude
oil or any fraction thereof, which is specifically listed
or designated as a hazardous substance under subpara-
graphs (A) through (F) of section 101(14) of the Compre-
hensive Environmental Response, Compensation, and
Liability Act (42 U.S.C. 9601) and which is subject to
the provisions of that Act;”.

EFFECTIVE DATE

Section 1020 of title I of Pub. L. 101-380 provided that:
“This Act [see Short Title of 1990 Amendments note
below for classification] shall apply to an incident oc-
curring after the date of the enactment of this Act
[Aug. 18, 1990].”

SHORT TITLE OF 2006 AMENDMENT

Pub. L. 109-241, title VI, §601, July 11, 2006, 120 Stat.
553, provided that: ‘“This title [enacting sections 1232b
and 2762 of this title, amending sections 1321, 2704, and
2761 of this title, and enacting provisions set out as
notes under section 2704 of this title] may be cited as
the ‘Delaware River Protection Act of 2006°.”

SHORT TITLE OF 1995 AMENDMENT

Pub. L. 104-55, §1, Nov. 20, 1995, 109 Stat. 546, provided
that: “This Act [enacting section 2720 of this title and
amending sections 2704 and 2716 of this title] may be
cited as the ‘Edible Oil Regulatory Reform Act’.”

SHORT TITLE OF 1990 AMENDMENTS

Pub. L. 101-537, title II, §2001, Nov. 8, 1990, 104 Stat.
2375, and Pub. L. 101-646, title IV, §4001, Nov. 29, 1990,
104 Stat. 4788, as amended by Pub. L. 104-332, §2(h)(1),
Oct. 26, 1996, 110 Stat. 4091, provided that: ‘“This title
[amending section 2761 of this title] may be cited as the
‘Great Lakes Oil Pollution Research and Development
Act’.”

SHORT TITLE

Section 1 of Pub. L. 101-380 provided that: ‘“This Act
[enacting this chapter, sections 1642 and 1656 of Title 43,
Public Lands, sections 3703a and 7505 of Title 46, Ship-
ping, and section 1274a of the Appendix to Title 46,
amending sections 1223, 1228, 1232, 1236, 1319, 1321, 1481,
1486, 1503, 1514, and 1908 of this title, section 3145 of
Title 16, Conservation, sections 4612 and 9509 of Title 26,
Internal Revenue Code, sections 1334, 1350, and 1653 of
Title 43, sections 2101, 2302, 3318, 3715, 3718, 5116, 6101,
7101, 7106, 7107, 7109, 7302, 7502, 7503, 7701 to 7703, 8101,
8104, 8502, 8503, 8702, 9101, 9102, 9302, 9308, and 12106 of
Title 46, and section 1274 of the Appendix to Title 46, re-
pealing section 1517 of this title and sections 1811 and
1812 to 1824 of Title 43, enacting provisions set out as
notes under this section, sections 1203, 1223, and 1321, of
this title, section 92 of Title 14, Coast Guard, section
9509 of Title 26, sections 1334, 1651, and 1653 of Title 43,
sections 3703, 3703a, and 7106 of Title 46, and section 1295
of the Appendix to Title 46, amending provisions set



§2702

out as a note under section 401 of Title 23, Highways,
and repealing provisions set out as a note under section
1811 of Title 43] may be cited as the ‘Oil Pollution Act
of 1990°.”

TRANSFER OF FUNCTIONS

For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security,
and for treatment of related references, see sections
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set
out as a note under section 542 of Title 6.

§2702. Elements of liability
(a) In general

Notwithstanding any other provision or rule of
law, and subject to the provisions of this Act,
each responsible party for a vessel or a facility
from which oil is discharged, or which poses the
substantial threat of a discharge of oil, into or
upon the navigable waters or adjoining shore-
lines or the exclusive economic zone is liable for
the removal costs and damages specified in sub-
section (b) of this section that result from such
incident.

(b) Covered removal costs and damages
(1) Removal costs

The removal costs referred to in subsection
(a) of this section are—

(A) all removal costs incurred by the
United States, a State, or an Indian tribe
under subsection (c), (d), (e), or () of section
1321 of this title, under the Intervention on
the High Seas Act (33 U.S.C. 1471 et seq.), or
under State law; and

(B) any removal costs incurred by any per-
son for acts taken by the person which are
consistent with the National Contingency
Plan.

(2) Damages

The damages referred to in subsection (a) of
this section are the following:

(A) Natural resources

Damages for injury to, destruction of, loss
of, or loss of use of, natural resources, in-
cluding the reasonable costs of assessing the
damage, which shall be recoverable by a
United States trustee, a State trustee, an In-
dian tribe trustee, or a foreign trustee.

(B) Real or personal property

Damages for injury to, or economic losses
resulting from destruction of, real or per-
sonal property, which shall be recoverable
by a claimant who owns or leases that prop-
erty.

(C) Subsistence use

Damages for loss of subsistence use of nat-
ural resources, which shall be recoverable by
any claimant who so uses natural resources
which have been injured, destroyed, or lost,
without regard to the ownership or manage-
ment of the resources.

(D) Revenues

Damages equal to the net loss of taxes,
royalties, rents, fees, or net profit shares due
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to the injury, destruction, or loss of real
property, personal property, or natural re-
sources, which shall be recoverable by the
Government of the United States, a State, or
a political subdivision thereof.

(E) Profits and earning capacity

Damages equal to the loss of profits or im-
pairment of earning capacity due to the in-
jury, destruction, or loss of real property,
personal property, or mnatural resources,
which shall be recoverable by any claimant.

(F) Public services

Damages for net costs of providing in-
creased or additional public services during
or after removal activities, including protec-
tion from fire, safety, or health hazards,
caused by a discharge of oil, which shall be
recoverable by a State, or a political sub-
division of a State.

(c) Excluded discharges

This subchapter does not apply to any dis-
charge—

(1) permitted by a permit issued under Fed-
eral, State, or local law;

(2) from a public vessel; or

(3) from an onshore facility which is subject
to the Trans-Alaska Pipeline Authorization
Act (43 U.S.C. 1651 et seq.).

(d) Liability of third parties
(1) In general
(A) Third party treated as responsible party

Except as provided in subparagraph (B), in
any case in which a responsible party estab-
lishes that a discharge or threat of a dis-
charge and the resulting removal costs and
damages were caused solely by an act or
omission of one or more third parties de-
scribed in section 2703(a)(3) of this title (or
solely by such an act or omission in combi-
nation with an act of God or an act of war),
the third party or parties shall be treated as
the responsible party or parties for purposes
of determining liability under this sub-
chapter.

(B) Subrogation of responsible party

If the responsible party alleges that the
discharge or threat of a discharge was
caused solely by an act or omission of a
third party, the responsible party—

(i) in accordance with section 2713 of this
title, shall pay removal costs and damages
to any claimant; and

(ii) shall be entitled by subrogation to
all rights of the United States Government
and the claimant to recover removal costs
or damages from the third party or the
Fund paid under this subsection.

(2) Limitation applied
(A) Owner or operator of vessel or facility

If the act or omission of a third party that
causes an incident occurs in connection with
a vessel or facility owned or operated by the
third party, the liability of the third party
shall be subject to the limits provided in sec-
tion 2704 of this title as applied with respect
to the vessel or facility.
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(B) Other cases

In any other case, the liability of a third
party or parties shall not exceed the limita-
tion which would have been applicable to the
responsible party of the vessel or facility
from which the discharge actually occurred
if the responsible party were liable.

(Pub. L. 101-380, title I, §1002, Aug. 18, 1990, 104
Stat. 489.)

REFERENCES IN TEXT

This Act, referred to in subsec. (a), is Pub. L. 101-380,
Aug. 18, 1990, 104 Stat. 484, as amended, known as the
0Oil Pollution Act of 1990, which is classified principally
to this chapter. For complete classification of this Act
to the Code, see Short Title note set out under section
2701 of this title and Tables.

The Intervention on the High Seas Act, referred to in
subsec. (b)(1)(A), is Pub. L. 93-248, Feb. 5, 1974, 83 Stat.
8, as amended, which is classified generally to chapter
28 (§1471 et seq.) of this title. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 1471 of this title and Tables.

The Trans-Alaska Pipeline Authorization Act, re-
ferred to in subsec. (¢)(3), is title II of Pub. L. 93-153,
Nov. 16, 1973, 87 Stat. 584, which is classified generally
to chapter 34 (§1651 et seq.) of Title 43, Public Lands.
For complete classification of this Act to the Code, see
Short Title note set out under section 1651 of Title 43
and Tables.

§2703. Defenses to liability
(a) Complete defenses

A responsible party is not liable for removal
costs or damages under section 2702 of this title
if the responsible party establishes, by a prepon-
derance of the evidence, that the discharge or
substantial threat of a discharge of oil and the
resulting damages or removal costs were caused
solely by—

(1) an act of God;

(2) an act of war;

(3) an act or omission of a third party, other
than an employee or agent of the responsible
party or a third party whose act or omission
occurs in connection with any contractual re-
lationship with the responsible party (except
where the sole contractual arrangement arises
in connection with carriage by a common car-
rier by rail), if the responsible party estab-
lishes, by a preponderance of the evidence,
that the responsible party—

(A) exercised due care with respect to the
oil concerned, taking into consideration the
characteristics of the oil and in light of all
relevant facts and circumstances; and

(B) took precautions against foreseeable
acts or omissions of any such third party
and the foreseeable consequences of those
acts or omissions; or
(4) any combination of paragraphs (1), (2),

and (3).

(b) Defenses as to particular claimants

A responsible party is not liable under section
2702 of this title to a claimant, to the extent
that the incident is caused by the gross neg-
ligence or willful misconduct of the claimant.

(c) Limitation on complete defense

Subsection (a) of this section does not apply
with respect to a responsible party who fails or
refuses—
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(1) to report the incident as required by law
if the responsible party knows or has reason to
know of the incident;

(2) to provide all reasonable cooperation and
assistance requested by a responsible official
in connection with removal activities; or

(3) without sufficient cause, to comply with
an order issued under subsection (c) or (e) of
section 1321 of this title or the Intervention on
the High Seas Act (33 U.S.C. 1471 et seq.).

(d) Definition of contractual relationship
(1) In general

For purposes of subsection (a)(3) of this sec-
tion the term ‘‘contractual relationship’ in-
cludes, but is not limited to, land contracts,
deeds, easements, leases, or other instruments
transferring title or possession, unless—

(A) the real property on which the facility
concerned is located was acquired by the re-
sponsible party after the placement of the
oil on, in, or at the real property on which
the facility concerned is located;

(B) one or more of the circumstances de-
scribed in subparagraph (A), (B), or (C) of
paragraph (2) is established by the respon-
sible party by a preponderance of the evi-
dence; and

(C) the responsible party complies with
paragraph (3).

(2) Required circumstance

The circumstances referred to in paragraph
(1)(B) are the following:

(A) At the time the responsible party ac-
quired the real property on which the facil-
ity is located the responsible party did not
know and had no reason to know that oil
that is the subject of the discharge or sub-
stantial threat of discharge was located on,
in, or at the facility.

(B) The responsible party is a government
entity that acquired the facility—

(i) by escheat;

(ii) through any other involuntary trans-
fer or acquisition; or

(iii) through the exercise of eminent do-
main authority by purchase or condemna-
tion.

(C) The responsible party acquired the fa-
cility by inheritance or bequest.
(3) Additional requirements

For purposes of paragraph (1)(C), the respon-
sible party must establish by a preponderance
of the evidence that the responsible party—

(A) has satisfied the requirements of sub-
section (a)(3)(A) and (B) of this section;

(B) has provided full cooperation, assist-
ance, and facility access to the persons that
are authorized to conduct removal actions,
including the cooperation and access nec-
essary for the installation, integrity, oper-
ation, and maintenance of any complete or
partial removal action;

(C) is in compliance with any land use re-
strictions established or relied on in connec-
tion with the removal action; and

(D) has not impeded the effectiveness or
integrity of any institutional control em-
ployed in connection with the removal ac-
tion.
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(4) Reason to know

(A) Appropriate inquiries

To establish that the responsible party had
no reason to know of the matter described in
paragraph (2)(A), the responsible party must
demonstrate to a court that—

(i) on or before the date on which the re-
sponsible party acquired the real property
on which the facility is located, the re-
sponsible party carried out all appropriate
inquiries, as provided in subparagraphs (B)
and (D), into the previous ownership and
uses of the real property on which the fa-
cility is located in accordance with gener-
ally accepted good commercial and cus-
tomary standards and practices; and

(ii) the responsible party took reason-
able steps to—

(I) stop any continuing discharge;

(IT) prevent any substantial threat of
discharge; and

(ITIT) prevent or limit any human, envi-
ronmental, or natural resource exposure
to any previously discharged oil.

(B) Regulations establishing standards and

practices

Not later than 2 years after August 9, 2004,
the Secretary, in consultation with the Ad-
ministrator of the Environmental Protec-
tion Agency, shall by regulation establish
standards and practices for the purpose of
satisfying the requirement to carry out all
appropriate inquiries under subparagraph
(A).

(C) Criteria

In promulgating regulations that establish
the standards and practices referred to in
subparagraph (B), the Secretary shall in-
clude in such standards and practices provi-
sions regarding each of the following:

(i) The results of an inquiry by an envi-
ronmental professional.

(ii) Interviews with past and present
owners, operators, and occupants of the fa-
cility and the real property on which the
facility is located for the purpose of gath-
ering information regarding the potential
for oil at the facility and on the real prop-
erty on which the facility is located.

(iii) Reviews of historical sources, such
as chain of title documents, aerial photo-
graphs, building department records, and
land use records, to determine previous
uses and occupancies of the real property
on which the facility is located since the
property was first developed.

(iv) Searches for recorded environmental
cleanup liens against the facility and the
real property on which the facility is lo-
cated that are filed under Federal, State,
or local law.

(v) Reviews of Federal, State, and local
government records, waste disposal
records, underground storage tank records,
and waste handling, generation, treat-
ment, disposal, and spill records, concern-
ing oil at or near the facility and on the
real property on which the facility is lo-
cated.
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(vi) Visual inspections of the facility,
the real property on which the facility is
located, and adjoining properties.

(vii) Specialized knowledge or experience
on the part of the responsible party.

(viii) The relationship of the purchase
price to the value of the facility and the
real property on which the facility is lo-
cated, if oil was not at the facility or on
the real property.

(ix) Commonly known or reasonably as-
certainable information about the facility
and the real property on which the facility
is located.

(x) The degree of obviousness of the pres-
ence or likely presence of oil at the facil-
ity and on the real property on which the
facility is located, and the ability to de-
tect the oil by appropriate investigation.

(D) Interim standards and practices
(i) Real property purchased before May 31,
1997

With respect to real property purchased
before May 31, 1997, in making a deter-
mination with respect to a responsible
party described in subparagraph (A), a
court shall take into account—

(I) any specialized knowledge or expe-
rience on the part of the responsible
party;

(IT) the relationship of the purchase
price to the value of the facility and the
real property on which the facility is lo-
cated, if the oil was not at the facility or
on the real property;

(ITII) commonly known or reasonably
ascertainable information about the fa-
cility and the real property on which the
facility is located;

(IV) the obviousness of the presence or
likely presence of oil at the facility and
on the real property on which the facil-
ity is located; and

(V) the ability of the responsible party
to detect oil by appropriate inspection.

(ii) Real property purchased on or after

May 31, 1997

With respect to real property purchased
on or after May 31, 1997, until the Sec-
retary promulgates the regulations de-
scribed in clause (ii), the procedures of the
American Society for Testing and Mate-
rials, including the document known as
“Standard E1527-97, entitled ‘‘Standard
Practice for Environmental Site Assess-
ment: Phase I Environmental Site Assess-
ment Process’, shall satisfy the require-
ments in subparagraph (A).

(E) Site inspection and title search

In the case of real property for residential
use or other similar use purchased by a non-
governmental or noncommercial entity, in-
spection and title search of the facility and
the real property on which the facility is lo-
cated that reveal no basis for further inves-
tigation shall be considered to satisfy the re-
quirements of this paragraph.

(5) Previous owner or operator

Nothing in this paragraph or in subsection

(a)(3) of this section shall diminish the liabil-
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ity of any previous owner or operator of such
facility who would otherwise be liable under
this Act. Notwithstanding this paragraph, if a
responsible party obtained actual knowledge
of the discharge or substantial threat of dis-
charge of oil at such facility when the respon-
sible party owned the facility and then subse-
quently transferred ownership of the facility
or the real property on which the facility is lo-
cated to another person without disclosing
such knowledge, the responsible party shall be
treated as liable under 2702(a)! of this title
and no defense under subsection (a) of this sec-
tion shall be available to such responsible
party.

(6) Limitation on defense

Nothing in this paragraph shall affect the li-
ability under this Act of a responsible party
who, by any act or omission, caused or con-
tributed to the discharge or substantial threat
of discharge of oil which is the subject of the
action relating to the facility.

(Pub. L. 101-380, title I, §1003, Aug. 18, 1990, 104
Stat. 491; Pub. L. 108-293, title VII, §703(c), Aug.
9, 2004, 118 Stat. 1072.)

REFERENCES IN TEXT

The Intervention on the High Seas Act, referred to in
subsec. (¢)(3), is Pub. L. 93-248, Feb. 5, 1974, 838 Stat. 8,
as amended, which is classified generally to chapter 28
(§1471 et seq.) of this title. For complete classification
of this Act to the Code, see Short Title note set out
under section 1471 of this title and Tables.

This Act, referred to in subsec. (d)(5), (6), is Pub. L.
101-380, Aug. 18, 1990, 104 Stat. 484, as amended, known
as the Oil Pollution Act of 1990, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 2701 of this title and Tables.

AMENDMENTS
2004—Subsec. (d). Pub. L. 108-293 added subsec. (d).

§2704. Limits on liability
(a) General rule

Except as otherwise provided in this section,
the total of the liability of a responsible party
under section 2702 of this title and any removal
costs incurred by, or on behalf of, the respon-
sible party, with respect to each incident shall
not exceed—

(1) for a tank vessel the greater of—

(A) with respect to a single-hull vessel, in-
cluding a single-hull vessel fitted with dou-
ble sides only or a double bottom only, $3,000
per gross ton;

(B) with respect to a vessel other than a
vessel referred to in subparagraph (A), $1,900
per gross ton; or

(C)(1) with respect to a vessel greater than
3,000 gross tons that is—

(I) a vessel described in subparagraph

(A), $22,000,000; or

(IT) a vessel described in subparagraph

(B), $16,000,000; or

(ii) with respect to a vessel of 3,000 gross
tons or less that is—
(I) a vessel described in subparagraph
(A), $6,000,000; or

180 in original. Probably should be preceded by ‘‘section’.

TITLE 33—NAVIGATION AND NAVIGABLE WATERS

§2704

(IT) a vessel described in subparagraph
(B), $4,000,000;

(2) for any other vessel, $950 per gross ton or
$800,000, whichever is greater;

(3) for an offshore facility except a deep-
water port, the total of all removal costs plus
$75,000,000; and

(4) for any onshore facility and a deepwater
port, $350,000,000.

(b) Division of liability for mobile offshore drill-
ing units
(1) Treated first as tank vessel

For purposes of determining the responsible
party and applying this Act and except as pro-
vided in paragraph (2), a mobile offshore drill-
ing unit which is being used as an offshore fa-
cility is deemed to be a tank vessel with re-
spect to the discharge, or the substantial
threat of a discharge, of oil on or above the
surface of the water.

(2) Treated as facility for excess liability

To the extent that removal costs and dam-
ages from any incident described in paragraph
(1) exceed the amount for which a responsible
party is liable (as that amount may be limited
under subsection (a)(1) of this section), the
mobile offshore drilling unit is deemed to be
an offshore facility. For purposes of applying
subsection (a)(3) of this section, the amount
specified in that subsection shall be reduced
by the amount for which the responsible party
is liable under paragraph (1).

(c) Exceptions
(1) Acts of responsible party

Subsection (a) of this section does not apply
if the incident was proximately caused by—
(A) gross negligence or willful misconduct
of, or
(B) the violation of an applicable Federal
safety, construction, or operating regulation
by,

the responsible party, an agent or employee of
the responsible party, or a person acting pur-
suant to a contractual relationship with the
responsible party (except where the sole con-
tractual arrangement arises in connection
with carriage by a common carrier by rail).

(2) Failure or refusal of responsible party

Subsection (a) of this section does not apply
if the responsible party fails or refuses—

(A) to report the incident as required by
law and the responsible party knows or has
reason to know of the incident;

(B) to provide all reasonable cooperation
and assistance requested by a responsible of-
ficial in connection with removal activities;
or

(C) without sufficient cause, to comply
with an order issued under subsection (c) or
(e) of section 1321 of this title or the Inter-
vention on the High Seas Act (33 U.S.C. 1471
et seq.).

(3) OCS facility or vessel
Notwithstanding the limitations established

under subsection (a) of this section and the de-
fenses of section 2703 of this title, all removal
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costs incurred by the United States Govern-
ment or any State or local official or agency
in connection with a discharge or substantial
threat of a discharge of oil from any Outer
Continental Shelf facility or a vessel carrying
oil as cargo from such a facility shall be borne
by the owner or operator of such facility or
vessel.

(4) Certain tank vessels

Subsection (a)(1) of this section shall not
apply to—

(A) a tank vessel on which the only oil car-
ried as cargo is an animal fat or vegetable
oil, as those terms are used in section 2720 of
this title; and

(B) a tank vessel that is designated in its
certificate of inspection as an oil spill re-
sponse vessel (as that term is defined in sec-
tion 2101 of title 46) and that is used solely
for removal.

(d) Adjusting limits of liability
(1) Onshore facilities

Subject to paragraph (2), the President may
establish by regulation, with respect to any
class or category of onshore facility, a limit of
liability under this section of less than
$350,000,000, but not less than $8,000,000, taking
into account size, storage capacity, oil
throughput, proximity to sensitive areas, type
of oil handled, history of discharges, and other
factors relevant to risks posed by the class or
category of facility.

(2) Deepwater ports and associated vessels
(A) Study

The Secretary shall conduct a study of the
relative operational and environmental risks
posed by the transportation of oil by vessel
to deepwater ports (as defined in section 1502
of this title) versus the transportation of oil
by vessel to other ports. The study shall in-
clude a review and analysis of offshore
lightering practices used in connection with
that transportation, an analysis of the vol-
ume of oil transported by vessel using those
practices, and an analysis of the frequency
and volume of oil discharges which occur in
connection with the use of those practices.

(B) Report

Not later than 1 year after August 18, 1990,
the Secretary shall submit to the Congress a
report on the results of the study conducted
under subparagraph (A).

(C) Rulemaking proceeding

If the Secretary determines, based on the
results of the study conducted under this?2
subparagraph (A), that the use of deepwater
ports in connection with the transportation
of oil by vessel results in a lower operational
or environmental risk than the use of other
ports, the Secretary shall initiate, not later
than the 180th day following the date of sub-
mission of the report to the Congress under
subparagraph (B), a rulemaking proceeding
to lower the limits of liability under this
section for deepwater ports as the Secretary

280 in original. The word ‘‘this’’ probably should not appear.
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determines appropriate. The Secretary may
establish a limit of liability of less than
$350,000,000, but not less than $50,000,000, in
accordance with paragraph (1).

(3) Periodic reports

The President shall, within 6 months after
August 18, 1990, and from time to time there-
after, report to the Congress on the desirabil-
ity of adjusting the limits of liability specified
in subsection (a) of this section.

(4) Adjustment to reflect Consumer Price Index

The President, by regulations issued not
later than 3 years after July 11, 2006, and not
less than every 3 years thereafter, shall adjust
the limits on liability specified in subsection
(a) to reflect significant increases in the Con-
sumer Price Index.

(Pub. L. 101-380, title I, §1004, Aug. 18, 1990, 104
Stat. 491; Pub. L. 104-55, §2(d)(1), Nov. 20, 1995,
109 Stat. 546; Pub. L. 105-383, title IV, §406, Nov.
13, 1998, 112 Stat. 3429; Pub. L. 109-241, title VI,
§603(a)(1), (2), (b), July 11, 2006, 120 Stat. 553, 554;
Pub. L. 111-281, title IX, §903(a)(2), (e)(1), Oct. 15,
2010, 124 Stat. 3010, 3011.)

REFERENCES IN TEXT

This Act, referred to in subsec. (b)(1), is Pub. L.
101-380, Aug. 18, 1990, 104 Stat. 484, as amended, known
as the Oil Pollution Act of 1990, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 2701 of this title and Tables.

The Intervention on the High Seas Act, referred to in
subsec. (¢)(2)(C), is Pub. L. 93-248, Feb. 5, 1974, 88 Stat.
8, as amended, which is classified generally to chapter
28 (§1471 et seq.) of this title. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 1471 of this title and Tables.

AMENDMENTS

2010—Subsec. (a)(2). Pub. L. 111-281, §903(e)(1), struck
out first comma after ¢$800,000".

Pub. L. 111-281, §903(a)(2), made technical amendment
to directory language of Pub. L. 109-241, §603(a)(2). See
2006 Amendment note below.

2006—Subsec. (a)(1)(A) to (C). Pub. L. 109-241,
§603(a)(1), added subpars. (A) to (C) and struck out
former subpars. (A) and (B), which read as follows:

““(A) $1,200 per gross ton; or

“(B)(1) in the case of a vessel greater than 3,000 gross
tons, $10,000,000; or

‘“(ii) in the case of a vessel of 3,000 gross tons or less,
$2,000,000;".

Subsec. (a)(2). Pub. L. 109-241, §603(a)(2), as amended
by Pub. L. 111-281, §903(a)(2), substituted ‘‘$950 per gross
ton” for ‘‘$600 per gross ton” and °$800,000,”” for
‘$500,000"°.

Subsec. (d)(4). Pub. L. 109-241, §603(b), amended head-
ing and text of par. (4) generally. Prior to amendment,
text read as follows: ‘“The President shall, by regula-
tions issued not less often than every 3 years, adjust
the limits of liability specified in subsection (a) of this
section to reflect significant increases in the Consumer
Price Index.”

1998—Subsec. (a)(1). Pub. L. 105-383, §406(1), sub-
stituted comma for ‘‘(except a tank vessel on which the
only oil carried as cargo is an animal fat or vegetable
oil, as those terms are used in section 2720 of this
title)”’ after ‘‘tank vessel”.

Subsec. (¢)(4). Pub. L. 105-383, §406(2), added par. (4).

1995—Subsec. (a)(1). Pub. L. 104-55 substituted ‘‘for a
tank vessel (except a tank vessel on which the only oil
carried as cargo is an animal fat or vegetable oil, as
those terms are used in section 2720 of this title)” for
‘‘for a tank vessel,”’.
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EFFECTIVE DATE OF 2010 AMENDMENT

Pub. L. 111-281, title IX, §903(a), Oct. 15, 2010, 124 Stat.
3010, provided that the amendment by section 903(a)(2)
is effective with enactment of Pub. L. 109-241.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-241, title VI, §603(a)(3), July 11, 2006, 120
Stat. 554, provided that: “In the case of an incident oc-
curring before the 90th day following the date of enact-
ment of this Act [July 11, 2006], section 1004(a)(1) of the
Oil Pollution Act of 1990 (33 U.S.C. 2704(a)(1)) shall
apply as in effect immediately before the effective date
of this subsection [July 11, 2006].”’

DELEGATION OF FUNCTIONS

Specific functions of President under subsec. (d) of
this section delegated to Administrator of Environ-
mental Protection Agency, Secretary of Transpor-
tation, and Secretary of the Interior by section 4 of Ex.
Ord. No. 12777, Oct. 18, 1991, 56 F.R. 54763, set out as a
note under section 1321 of this title.

REPORT

Pub. L. 109-241, title VI, §603(c), July 11, 2006, 120
Stat. 554, provided that:

‘(1) INITIAL REPORT.—Not later than 45 days after the
date of enactment of this Act [July 11, 2006], the Sec-
retary of the department in which the Coast Guard is
operating shall submit a report on liability limits de-
scribed in paragraph (2) to the Committee on Com-
merce, Science, and Transportation of the Senate and
the Committee on Transportation and Infrastructure of
the House of Representatives.

‘(2) CONTENTS.—The report shall include, at a mini-
mum, the following:

“(A) An analysis of the extent to which oil dis-
charges from vessels and nonvessel sources have or
are likely to result in removal costs and damages (as
defined in section 1001 of the Oil Pollution Act of 1990
(33 U.S.C. 2701)) for which no defense to liability ex-
ists under section 1003 of such Act [33 U.S.C. 2703] and
that exceed the liability limits established in section
1004 of such Act [33 U.S.C. 2704], as amended by this
section.

‘“(B) An analysis of the impacts that claims against
the Oil Spill Liability Trust Fund for amounts ex-
ceeding such liability limits will have on the Fund.

‘“(C) Based on analyses under this paragraph and
taking into account other factors impacting the
Fund, recommendations on whether the liability lim-
its need to be adjusted in order to prevent the prin-
cipal of the Fund from declining to levels that are
likely to be insufficient to cover expected claims.

‘“(3) ANNUAL UPDATES.—The Secretary shall provide
an update of the report to the Committees referred to
in paragraph (1) on an annual basis.”

§2705. Interest; partial payment of claims
(a) General rule

The responsible party or the responsible par-
ty’s guarantor is liable to a claimant for inter-
est on the amount paid in satisfaction of a claim
under this Act for the period described in sub-
section (b) of this section. The responsible party
shall establish a procedure for the payment or
settlement of claims for interim, short-term
damages. Payment or settlement of a claim for
interim, short-term damages representing less
than the full amount of damages to which the
claimant ultimately may be entitled shall not
preclude recovery by the claimant for damages
not reflected in the paid or settled partial claim.
(b) Period

(1) In general

Except as provided in paragraph (2), the pe-
riod for which interest shall be paid is the pe-
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riod beginning on the 30th day following the
date on which the claim is presented to the re-
sponsible party or guarantor and ending on
the date on which the claim is paid.

(2) Exclusion of period due to offer by guaran-
tor

If the guarantor offers to the claimant an
amount equal to or greater than that finally
paid in satisfaction of the claim, the period de-
scribed in paragraph (1) does not include the
period beginning on the date the offer is made
and ending on the date the offer is accepted. If
the offer is made within 60 days after the date
on which the claim is presented under section
2713(a) of this title, the period described in
paragraph (1) does not include any period be-
fore the offer is accepted.

(3) Exclusion of periods in interests of justice

If in any period a claimant is not paid due to
reasons beyond the control of the responsible
party or because it would not serve the inter-
ests of justice, no interest shall accrue under
this section during that period.

(4) Calculation of interest

The interest paid under this section shall be
calculated at the average of the highest rate
for commercial and finance company paper of
maturities of 180 days or less obtaining on
each of the days included within the period for
which interest must be paid to the claimant,
as published in the Federal Reserve Bulletin.

(5) Interest not subject to liability limits
(A) In general

Interest (including prejudgment interest)
under this paragraph is in addition to dam-
ages and removal costs for which claims
may be asserted under section 2702 of this
title and shall be paid without regard to any
limitation of liability under section 2704 of
this title.

(B) Payment by guarantor

The payment of interest under this sub-
section by a guarantor is subject to section
2716(g) of this title.

(Pub. L. 101-380, title I, §1005, Aug. 18, 1990, 104
Stat. 493; Pub. L. 104-324, title XI, §1142(a), Oct.
19, 1996, 110 Stat. 3991.)

REFERENCES IN TEXT

This Act, referred to in subsec. (a), is Pub. L. 101-380,
Aug. 18, 1990, 104 Stat. 484, as amended, known as the
0Oil Pollution Act of 1990, which is classified principally
to this chapter. For complete classification of this Act
to the Code, see Short Title note set out under section
2701 of this title and Tables.

AMENDMENTS

1996—Pub. L. 104-324, §1142(a)(1), inserted ‘‘; partial
payment of claims’ after ‘‘Interest’ in section catch-
line.

Subsec. (a). Pub. L. 104-324, §1142(a)(2), inserted at
end ‘‘The responsible party shall establish a procedure
for the payment or settlement of claims for interim,
short-term damages. Payment or settlement of a claim
for interim, short-term damages representing less than
the full amount of damages to which the claimant ulti-
mately may be entitled shall not preclude recovery by
the claimant for damages not reflected in the paid or
settled partial claim.”
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§2706. Natural resources
(a) Liability

In the case of natural resource damages under
section 2702(b)(2)(A) of this title, liability shall
be—

(1) to the United States Government for nat-
ural resources belonging to, managed by, con-
trolled by, or appertaining to the United
States;

(2) to any State for natural resources belong-
ing to, managed by, controlled by, or apper-
taining to such State or political subdivision
thereof;

(3) to any Indian tribe for natural resources
belonging to, managed by, controlled by, or
appertaining to such Indian tribe; and

(4) in any case in which section 2707 of this
title applies, to the government of a foreign
country for natural resources belonging to,
managed by, controlled by, or appertaining to
such country.

(b) Designation of trustees
(1) In general

The President, or the authorized representa-
tive of any State, Indian tribe, or foreign gov-
ernment, shall act on behalf of the public, In-
dian tribe, or foreign country as trustee of
natural resources to present a claim for and to
recover damages to the natural resources.

(2) Federal trustees

The President shall designate the Federal of-
ficials who shall act on behalf of the public as
trustees for natural resources under this Act.

(3) State trustees

The Governor of each State shall designate
State and local officials who may act on be-
half of the public as trustee for natural re-
sources under this Act and shall notify the
President of the designation.

(4) Indian tribe trustees

The governing body of any Indian tribe shall
designate tribal officials who may act on be-
half of the tribe or its members as trustee for
natural resources under this Act and shall no-
tify the President of the designation.

(5) Foreign trustees

The head of any foreign government may
designate the trustee who shall act on behalf
of that government as trustee for natural re-
sources under this Act.

(e) Functions of trustees
(1) Federal trustees

The Federal officials designated under sub-
section (b)(2) of this section—

(A) shall assess natural resource damages
under section 2702(b)(2)(A) of this title for
the natural resources under their trustee-
ship;

(B) may, upon request of and reimburse-
ment from a State or Indian tribe and at the
Federal officials’ discretion, assess damages
for the natural resources under the State’s
or tribe’s trusteeship; and

(C) shall develop and implement a plan for
the restoration, rehabilitation, replacement,

or acquisition of the equivalent, of the natu-
ral resources under their trusteeship.

(2) State trustees

The State and local officials designated
under subsection (b)(3) of this section—

(A) shall assess natural resource damages
under section 2702(b)(2)(A) of this title for
the purposes of this Act for the natural re-
sources under their trusteeship; and

(B) shall develop and implement a plan for
the restoration, rehabilitation, replacement,
or acquisition of the equivalent, of the natu-
ral resources under their trusteeship.

(3) Indian tribe trustees

The tribal officials designated under sub-
section (b)(4) of this section—

(A) shall assess natural resource damages
under section 2702(b)(2)(A) of this title for
the purposes of this Act for the natural re-
sources under their trusteeship; and

(B) shall develop and implement a plan for
the restoration, rehabilitation, replacement,
or acquisition of the equivalent, of the natu-
ral resources under their trusteeship.

(4) Foreign trustees

The trustees designated under subsection
(b)(5) of this section—

(A) shall assess natural resource damages
under section 2702(b)(2)(A) of this title for
the purposes of this Act for the natural re-
sources under their trusteeship; and

(B) shall develop and implement a plan for
the restoration, rehabilitation, replacement,
or acquisition of the equivalent, of the natu-
ral resources under their trusteeship.

(5) Notice and opportunity to be heard
Plans shall be developed and implemented
under this section only after adequate public

notice, opportunity for a hearing, and consid-
eration of all public comment.

(d) Measure of damages

(1) In general

The measure of natural resource damages
under section 2702(b)(2)(A) of this title is—

(A) the cost of restoring, rehabilitating,
replacing, or acquiring the equivalent of, the
damaged natural resources;

(B) the diminution in value of those natu-
ral resources pending restoration; plus

(C) the reasonable cost of assessing those
damages.

(2) Determine costs with respect to plans

Costs shall be determined under paragraph
(1) with respect to plans adopted under sub-
section (c¢) of this section.

(3) No double recovery

There shall be no double recovery under this
Act for natural resource damages, including
with respect to the costs of damage assess-
ment or restoration, rehabilitation, replace-
ment, or acquisition for the same incident and
natural resource.

(e) Damage assessment regulations

(1) Regulations

The President, acting through the Under
Secretary of Commerce for Oceans and Atmos-



Page 669

phere and in consultation with the Adminis-
trator of the Environmental Protection Agen-
cy, the Director of the United States Fish and
Wildlife Service, and the heads of other af-
fected agencies, not later than 2 years after
August 18, 1990, shall promulgate regulations
for the assessment of natural resource dam-
ages under section 2702(b)(2)(A) of this title re-
sulting from a discharge of oil for the purpose
of this Act.

(2) Rebuttable presumption

Any determination or assessment of dam-
ages to natural resources for the purposes of
this Act made under subsection (d) of this sec-
tion by a Federal, State, or Indian trustee in
accordance with the regulations promulgated
under paragraph (1) shall have the force and
effect of a rebuttable presumption on behalf of
the trustee in any administrative or judicial
proceeding under this Act.

(f) Use of recovered sums

Sums recovered under this Act by a Federal,
State, Indian, or foreign trustee for natural re-
source damages under section 2702(b)(2)(A) of
this title shall be retained by the trustee in a re-
volving trust account, without further appro-
priation, for use only to reimburse or pay costs
incurred by the trustee under subsection (c) of
this section with respect to the damaged natural
resources. Any amounts in excess of those re-
quired for these reimbursements and costs shall
be deposited in the Fund.

(g) Compliance

Review of actions by any Federal official
where there is alleged to be a failure of that offi-
cial to perform a duty under this section that is
not discretionary with that official may be had
by any person in the district court in which the
person resides or in which the alleged damage to
natural resources occurred. The court may
award costs of litigation (including reasonable
attorney and expert witness fees) to any prevail-
ing or substantially prevailing party. Nothing in
this subsection shall restrict any right which
any person may have to seek relief under any
other provision of law.

(Pub. L. 101-380, title I, §1006, Aug. 18, 1990, 104
Stat. 494.)

REFERENCES IN TEXT

This Act, referred to in subsecs. (b)(2)-(5), (¢)(2)(A),
B (A), D(A), ()3), (e), and (f), is Pub. L. 101-380, Aug.
18, 1990, 104 Stat. 484, as amended, known as the Oil Pol-
lution Act of 1990, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 2701 of
this title and Tables.

DELEGATION OF FUNCTIONS

Functions of President under subsec. (b)(3) and (4) of
this section delegated to Administrator of Environ-
mental Protection Agency by section 8(c) of Ex. Ord.
No. 12777, Oct. 18, 1991, 56 F.R. 54768, set out as a note
under section 1321 of this title.

NOAA OIL AND HAZARDOUS SUBSTANCE SPILL COST
REIMBURSEMENT

Pub. L. 102-567, title II, §205, Oct. 29, 1992, 106 Stat.
4282, provided that:

‘(a) TREATMENT OF AMOUNTS RECEIVED AS REIM-
BURSEMENT OF EXPENSES.—Notwithstanding any other

TITLE 33—NAVIGATION AND NAVIGABLE WATERS

§2707

provision of law, amounts received by the United
States as reimbursement of expenses related to oil or
hazardous substance spill response activities, or natu-
ral resource damage assessment, restoration, rehabili-
tation, replacement, or acquisition activities, con-
ducted (or to be conducted) by the National Oceanic
and Atmospheric Administration—

‘(1) shall be deposited into the Fund;

“(2) shall be available, without fiscal year limita-
tion and without apportionment, for use in accord-
ance with the law under which the activities are con-
ducted; and

‘“(3) shall not be considered to be an augmentation
of appropriations.

“(b) APPLICATION.—Subsection (a) shall apply to
amounts described in subsection (a) that are received—

(1) after the date of the enactment of this Act
[Oct. 29, 1992]; or

‘“(2) with respect to the oil spill associated with the
grounding of the EXXON VALDEZ.

‘‘(c) DEFINITIONS.—For purposes of this section—

‘(1) the term ‘Fund’ means the Damage Assessment
and Restoration Revolving Fund of the National Oce-
anic and Atmospheric Administration referred to in
title I of Public Law 101-515 under the heading ‘Na-
tional Oceanic and Atmospheric Administration’ (104
Stat. 2105) [set out as a note below]; and

‘“(2) the term ‘expenses’ includes incremental and
base salaries, ships, aircraft, and associated indirect
costs, except the term does not include base salaries
and benefits of National Oceanic and Atmospheric
Administration Support Coordinators.”’

DAMAGE ASSESSMENT AND RESTORATION REVOLVING
FUND; DEPOSITS; AVAILABILITY; TRANSFER

Pub. L. 101-515, title I, Nov. 5, 1990, 104 Stat. 2105, pro-
vided that: ‘‘For contingency planning, response and
natural resource damage assessment and restoration
activities, pursuant to the Comprehensive Environ-
mental Response, Compensation[,] and Liability Act [of
1980], as amended [42 U.S.C. 9601 et seq.], the Federal
Water Pollution Control Act, as amended [33 U.S.C. 1251
et seq.], the Marine Protection, Research[,] and Sanc-
tuaries Act [of 1972], as amended [16 U.S.C. 143let seq.,
1447 et seq.; 33 U.S.C. 1401 et seq., 2801 et seq.], and the
Oil Pollution Act of 1990 [33 U.S.C. 2701 et seq.],
$5,000,000 to remain available until expended: Provided,
That notwithstanding any other provision of law, in
fiscal year 1991 and thereafter, sums provided by any
party or governmental entity for natural resource dam-
age assessment, response or restoration activities con-
ducted or to be conducted by the National Oceanic and
Atmospheric Administration as a result of any injury
to the marine environment and/or resources for which
the National Oceanic and Atmospheric Administration
acts as trustee of said marine environment and/or re-
sources, shall be deposited in the Damage Assessment
and Restoration Revolving Fund and said funds so de-
posited shall remain available until expended: Provided
further, That for purposes of obligation and expenditure
in fiscal year 1991 and thereafter, sums available in the
Damage Assessment and Restoration Revolving Fund
may be transferred, upon the approval of the Secretary
of Commerce or his delegate, to the Operations, Re-
search, and Facilities appropriation of the National
Oceanic and Atmospheric Administration.”

§2707. Recovery by foreign claimants

(a) Required showing by foreign claimants
(1) In general

In addition to satisfying the other require-
ments of this Act, to recover removal costs or
damages resulting from an incident a foreign
claimant shall demonstrate that—

(A) the claimant has not been otherwise
compensated for the removal costs or dam-
ages; and
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(B) recovery is authorized by a treaty or
executive agreement between the United
States and the claimant’s country, or the
Secretary of State, in consultation with the
Attorney General and other appropriate offi-
cials, has certified that the claimant’s coun-
try provides a comparable remedy for United
States claimants.

(2) Exceptions

Paragraph (1)(B) shall not apply with respect
to recovery by a resident of Canada in the case
of an incident described in subsection (b)(4) of
this section.

(b) Discharges in foreign countries

A foreign claimant may make a claim for re-
moval costs and damages resulting from a dis-
charge, or substantial threat of a discharge, of
oil in or on the territorial sea, internal waters,
or adjacent shoreline of a foreign country, only
if the discharge is from—

(1) an Outer Continental Shelf facility or a
deepwater port;

(2) a vessel in the navigable waters;

(3) a vessel carrying oil as cargo between 2
places in the United States; or

(4) a tanker that received the oil at the ter-
minal of the pipeline constructed under the

Trans-Alaska Pipeline Authorization Act (43

U.S.C. 1651 et seq.), for transportation to a

place in the United States, and the discharge

or threat occurs prior to delivery of the oil to
that place.
(¢) “Foreign claimant” defined

In this section, the term ‘‘foreign claimant”
means—
(1) a person residing in a foreign country;
(2) the government of a foreign country; and
(3) an agency or political subdivision of a
foreign country.

(Pub. L. 101-380, title I, §1007, Aug. 18, 1990, 104
Stat. 496.)

REFERENCES IN TEXT

This Act, referred to in subsec. (a)(1), is Pub. L.
101-380, Aug. 18, 1990, 104 Stat. 484, as amended, known
as the Oil Pollution Act of 1990, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 2701 of this title and Tables.

The Trans-Alaska Pipeline Authorization Act, re-
ferred to in subsec. (b)(4), is title II of Pub. L. 93-153,
Nov. 16, 1973, 87 Stat. 584, which is classified generally
to chapter 34 (§1651 et seq.) of Title 43, Public Lands.
For complete classification of this Act to the Code, see
Short Title note set out under section 1651 of Title 43
and Tables.

§2708. Recovery by responsible party
(a) In general

The responsible party for a vessel or facility
from which oil is discharged, or which poses the
substantial threat of a discharge of oil, may as-
sert a claim for removal costs and damages
under section 2713 of this title only if the re-
sponsible party demonstrates that—

(1) the responsible party is entitled to a de-
fense to liability under section 2703 of this
title; or

(2) the responsible party is entitled to a lim-
itation of liability under section 2704 of this
title.
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(b) Extent of recovery

A responsible party who is entitled to a limi-
tation of liability may assert a claim under sec-
tion 2713 of this title only to the extent that the
sum of the removal costs and damages incurred
by the responsible party plus the amounts paid
by the responsible party, or by the guarantor on
behalf of the responsible party, for claims as-
serted under section 2713 of this title exceeds the
amount to which the total of the liability under
section 2702 of this title and removal costs and
damages incurred by, or on behalf of, the respon-
sible party is limited under section 2704 of this
title.

(Pub. L. 101-380, title I, §1008, Aug. 18, 1990, 104
Stat. 497.)

§2709. Contribution

A person may bring a civil action for contribu-
tion against any other person who is liable or
potentially liable under this Act or another law.
The action shall be brought in accordance with
section 2717 of this title.

(Pub. L. 101-380, title I, §1009, Aug. 18, 1990, 104
Stat. 497.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 101-380, Aug.
18, 1990, 104 Stat. 484, as amended, known as the Oil Pol-
lution Act of 1990, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 2701 of
this title and Tables.

§2710. Indemnification agreements

(a) Agreements not prohibited

Nothing in this Act prohibits any agreement
to insure, hold harmless, or indemnify a party to
such agreement for any liability under this Act.

(b) Liability not transferred

No indemnification, hold harmless, or similar
agreement or conveyance shall be effective to
transfer liability imposed under this Act from a
responsible party or from any person who may
be liable for an incident under this Act to any
other person.

(c) Relationship to other causes of action

Nothing in this Act, including the provisions
of subsection (b) of this section, bars a cause of
action that a responsible party subject to liabil-
ity under this Act, or a guarantor, has or would
have, by reason of subrogation or otherwise,
against any person.

(Pub. L. 101-380, title I, §1010, Aug. 18, 1990, 104
Stat. 498.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 101-380, Aug.
18, 1990, 104 Stat. 484, as amended, known as the Oil Pol-
lution Act of 1990, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 2701 of
this title and Tables.

§2711. Consultation on removal actions

The President shall consult with the affected
trustees designated under section 2706 of this
title on the appropriate removal action to be
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taken in connection with any discharge of oil.
For the purposes of the National Contingency
Plan, removal with respect to any discharge
shall be considered completed when so deter-
mined by the President in consultation with the
Governor or Governors of the affected States.
However, this determination shall not preclude
additional removal actions under applicable
State law.

(Pub. L. 101-380, title I, §1011, Aug. 18, 1990, 104
Stat. 498.)

DELEGATION OF FUNCTIONS

Functions of President under this section delegated
to Administrator of Environmental Protection Agency
for inland zone and to Secretary of Department in
which Coast Guard is operating for coastal zone by sec-
tion 3 of Ex. Ord. No. 12777, Oct. 18, 1991, 56 F.R. 54757,
set out as a note under section 1321 of this title.

§2712. Uses of Fund
(a) Uses generally

The Fund shall be available to the President
for—

(1) the payment of removal costs, including
the costs of monitoring removal actions, de-
termined by the President to be consistent
with the National Contingency Plan—

(A) by Federal authorities; or
(B) by a Governor or designated State offi-
cial under subsection (d) of this section;

(2) the payment of costs incurred by Federal,
State, or Indian tribe trustees in carrying out
their functions under section 2706 of this title
for assessing natural resource damages and for
developing and implementing plans for the
restoration, rehabilitation, replacement, or
acquisition of the equivalent of damaged re-
sources determined by the President to be con-
sistent with the National Contingency Plan;

(3) the payment of removal costs determined
by the President to be consistent with the Na-
tional Contingency Plan as a result of, and
damages resulting from, a discharge, or a sub-
stantial threat of a discharge, of oil from a
foreign offshore unit;

(4) the payment of claims in accordance with
section 2713 of this title for uncompensated re-
moval costs determined by the President to be
consistent with the National Contingency
Plan or uncompensated damages;

(5) the payment of Federal administrative,
operational, and personnel costs and expenses
reasonably necessary for and incidental to the
implementation, administration, and enforce-
ment of this Act (including, but not limited
to, sections 1004(d)(2), 1006(e), 4107, 4110, 4111,
4112, 4117, 5006, 8103, and title VII) and sub-
sections (b), (c), (d), (j), and (1) of section 1321
of this title with respect to prevention, re-
moval, and enforcement related to oil dis-
charges, provided that—

(A) not more than $25,000,000 in each fiscal
year shall be available to the Secretary for
operating expenses incurred by the Coast
Guard;

(B) not more than $15,000,000 in each fiscal
year shall be available to the Under Sec-
retary of Commerce for Oceans and Atmos-
phere for expenses incurred by, and activi-
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ties related to, response and damage assess-
ment capabilities of the National Oceanic
and Atmospheric Administration;

(C) not more than $30,000,000 each year
through the end of fiscal year 1992 shall be
available to establish the National Response
System under section 1321(j) of this title, in-
cluding the purchase and prepositioning of
oil spill removal equipment; and

(D) not more than $27,250,000 in each fiscal
year shall be available to carry out sub-
chapter IV of this chapter; and

(6) the making of loans pursuant to the pro-
gram established under section 2713(f) of this
title.

(b) Defense to liability for Fund

The Fund shall not be available to pay any
claim for removal costs or damages to a particu-
lar claimant, to the extent that the incident, re-
moval costs, or damages are caused by the gross
negligence or willful misconduct of that claim-
ant.

(c) Obligation of Fund by Federal officials

The President may promulgate regulations
designating one or more Federal officials who
may obligate money in accordance with sub-
section (a) of this section.

(d) Access to Fund by State officials
(1) Immediate removal

In accordance with regulations promulgated
under this section, the President, upon the re-
quest of the Governor of a State or pursuant
to an agreement with a State under paragraph
(2), may obligate the Fund for payment in an
amount not to exceed $250,000 for removal
costs consistent with the National Contin-
gency Plan required for the immediate re-
moval of a discharge, or the mitigation or pre-
vention of a substantial threat of a discharge,
of oil.

(2) Agreements
(A) In general

The President shall enter into an agree-
ment with the Governor of any interested
State to establish procedures under which
the Governor or a designated State official
may receive payments from the Fund for re-
moval costs pursuant to paragraph (1).

(B) Terms

Agreements under this paragraph—

(i) may include such terms and condi-
tions as may be agreed upon by the Presi-
dent and the Governor of a State;

(ii) shall provide for political subdivi-
sions of the State to receive payments for
reasonable removal costs; and

(iii) may authorize advance payments
from the Fund to facilitate removal ef-
forts.

(e) Regulations

The President shall—

(1) not later than 6 months after August 18,
1990, publish proposed regulations detailing
the manner in which the authority to obligate
the Fund and to enter into agreements under
this subsection shall be exercised; and
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(2) not later than 3 months after the close of
the comment period for such proposed regula-
tions, promulgate final regulations for that
purpose.

(f) Rights of subrogation

Payment of any claim or obligation by the
Fund under this Act shall be subject to the
United States Government acquiring by sub-
rogation all rights of the claimant or State to
recover from the responsible party.

(g) Audits
(1) In general

The Comptroller General of the TUnited
States shall conduct an audit, including a de-
tailed accounting of each disbursement from
the Fund in excess of $500,000 that is—

(A) disbursed by the National Pollution
Fund Center and not reimbursed by the re-
sponsible party; and

(B) administered and managed by the re-
ceiving Federal agencies, including final
payments made to agencies and contractors
and, to the extent possible, subcontractors.

(2) Frequency

The audits shall be conducted—
(A) at least once every 3 years after Octo-
ber 15, 2010, until 2016; and
(B) at least once every 5 years after the
last audit conducted under subparagraph
(A).
(3) Submission of results

The Comptroller shall submit the results of

each audit conducted under paragraph (1) to—

(A) the Senate Committee on Commerce,
Science, and Transportation;

(B) the House of Representatives Commit-
tee on Transportation and Infrastructure;
and

(C) the Secretary or Administrator of each
agency referred to in paragraph (1)(B).

(h) Period of limitations for claims
(1) Removal costs

No claim may be presented under this sub-
chapter for recovery of removal costs for an
incident unless the claim is presented within 6
years after the date of completion of all re-
moval actions for that incident.

(2) Damages

No claim may be presented under this sec-
tion for recovery of damages unless the claim
is presented within 3 years after the date on
which the injury and its connection with the
discharge in question were reasonably discov-
erable with the exercise of due care, or in the
case of natural resource damages under sec-
tion 2702(b)(2)(A) of this title, if later, the date
of completion of the natural resources damage
assessment under section 2706(e) of this title.

(3) Minors and incompetents

The time limitations contained in this sub-
section shall not begin to run—

(A) against a minor until the earlier of the
date when such minor reaches 18 years of age
or the date on which a legal representative
is duly appointed for the minor, or

(B) against an incompetent person until
the earlier of the date on which such incom-
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petent’s incompetency ends or the date on
which a legal representative is duly ap-
pointed for the incompetent.

(i) Limitation on payment for same costs

In any case in which the President has paid an
amount from the Fund for any removal costs or
damages specified under subsection (a) of this
section, no other claim may be paid from the
Fund for the same removal costs or damages.

(j) Obligation in accordance with plan
(1) In general

Except as provided in paragraph (2),
amounts may be obligated from the Fund for
the restoration, rehabilitation, replacement,
or acquisition of natural resources only in ac-
cordance with a plan adopted under section
2706(c) of this title.

(2) Exception

Paragraph (1) shall not apply in a situation
requiring action to avoid irreversible loss of
natural resources or to prevent or reduce any
continuing danger to natural resources or
similar need for emergency action.

(k) Preference for private persons in area af-
fected by discharge

(1) In general

In the expenditure of Federal funds for re-
moval of oil, including for distribution of sup-
plies, construction, and other reasonable and
appropriate activities, under a contract or
agreement with a private person, preference
shall be given, to the extent feasible and prac-
ticable, to private persons residing or doing
business primarily in the area affected by the
discharge of oil.

(2) Limitation

This subsection shall not be considered to
restrict the use of Department of Defense re-
sources.

(1) Reports
(1) In general

Within one year after October 15, 2010, and
annually thereafter, the President, through
the Secretary of the Department in which the
Coast Guard is operating, shall—

(A) provide a report on disbursements for
the preceding fiscal year from the Fund, re-
gardless of whether those disbursements
were subject to annual appropriations, to—

(i) the Senate Committee on Commerce,

Science, and Transportation; and

(ii) the House of Representatives Com-
mittee on Transportation and Infrastruc-
ture; and

(B) make the report available to the public
on the National Pollution Funds Center
Internet website.

(2) Contents

The report shall include—

(A) a list of each disbursement of $250,000
or more from the Fund during the preceding
fiscal year; and

(B) a description of how each such use of
the Fund meets the requirements of sub-
section (a).
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(3) Agency recordkeeping

Each Federal agency that receives amounts
from the Fund shall maintain records describ-
ing the purposes for which such funds were ob-
ligated or expended in such detail as the Sec-
retary may require for purposes of the report
required under paragraph (1).

(Pub. L. 101-380, title I, §1012, Aug. 18, 1990, 104
Stat. 498; Pub. L. 108-293, title VII, §708(b), Aug.
9, 2004, 118 Stat. 1077; Pub. L. 111-281, title VII,
§708, Oct. 15, 2010, 124 Stat. 2984.)

REFERENCES IN TEXT

This Act, referred to in subsecs. (a)(5) and (f), is Pub.
L. 101-380, Aug. 18, 1990, 104 Stat. 484, known as the Oil
Pollution Act of 1990, which is classified principally to
this chapter. Sections 1004(d)(2) and 1006(e) are classi-
fied to sections 2704(d)(2) and 2706(e), respectively, of
this title. Section 4107 amended section 1223 of this
title and enacted provisions set out as a note under sec-
tion 1223 of this title. Sections 4110 and 4111 enacted
provisions set out as a note and formerly set out as a
note under section 3703 of Title 46, Shipping. Section
4112 is not classified to the Code. Section 4117 enacted
provisions set out as a note under section 1295 of the
former Appendix to Title 46. Section 5006 is classified to
section 2736 of this title. Section 8103 enacted provi-
sions formerly set out as a note under section 1651 of
Title 43, Public Lands. Title VII is classified to sub-
chapter IV of this chapter. For complete classification
of this Act to the Code, see Short Title note set out
under section 2701 of this title and Tables.

AMENDMENTS

2010—Subsec. (a)(6)(B) to (D). Pub. L. 111-281, §708(a),
added subpar. (B) and redesignated former subpars. (B)
and (C) as (C) and (D), respectively.

Subsec. (g). Pub. L. 111-281, §708(b)(1), added subsec.
(g) and struck out former subsec. (g). Prior to amend-
ment, text read as follows: ‘““The Comptroller General
shall audit all payments, obligations, reimbursements,
and other uses of the Fund, to assure that the Fund is
being properly administered and that claims are being
appropriately and expeditiously considered. The Comp-
troller General shall submit to the Congress an interim
report one year after August 18, 1990. The Comptroller
General shall thereafter audit the Fund as is appro-
priate. Each Federal agency shall cooperate with the
Comptroller General in carrying out this subsection.”

Subsec. (I). Pub. L. 111-281, §708(b)(2), added subsec.
.
2004—Subsec. (a)(6). Pub. L. 108-293 added par. (6).

TRANSFER OF FUNCTIONS

For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security,
and for treatment of related references, see sections
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set
out as a note under section 542 of Title 6.

DELEGATION OF FUNCTIONS

Functions of President under subsecs. (a)(1), (3), (4),
(d), and (e) of this section delegated to Secretary of De-
partment in which Coast Guard is operating by section
T(@)(D)(A), (c)(1), (3) of Ex. Ord. No. 12777, Oct. 18, 1991,
56 F.R. 54766, 54767, set out as a note under section 1321
of this title.

Functions of President under subsec. (a)(2) of this
section delegated to Federal trustees designated in Na-
tional Contingency Plan by section 7(a)(2) of Ex. Ord.
No. 12777.

Functions of President under subsecs. (a)(5) and (c) of
this section delegated to each head of departments and
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agencies having responsibility for implementation, ad-
ministration, and enforcement of the Oil Pollution Act
of 1990 (Pub. L. 101-380, see Tables for classification)
and section 1321(b), (c¢), (d), (j), (1) of this title by sec-
tion 7(a)(3), (b) of Ex. Ord. No. 12777.

Memorandum of the President of the United States,
Aug. 24, 1990, 55 F.R. 35291, which delegated to the Sec-
retary of the Department in which the Coast Guard is
operating authority to make available from the Oil
Spill Liability Trust Fund not to exceed $50,000,000 in
any fiscal year to remove discharged oil or hazardous
substances from navigable waters, was revoked by Ex.
Ord. No. 12777, §8(i), Oct. 18, 1991, 56 F.R. 54769, set out
as a note under section 1321 of this title.

USE OF FUND FOR SPILLS OF NATIONAL SIGNIFICANCE

Pub. L. 112-74, div. D, title V, §563, Dec. 23, 2011, 125
Stat. 981, provided that: ‘‘For fiscal year 2012 and there-
after, notwithstanding section 1012(a)(5) of the Oil Pol-
lution Act of 1990 (33 U.S.C. 2712(a)(5)) and 31 U.S.C.
3302, in the event that a spill of national significance
occurs, any payment of amounts from the Oil Spill Li-
ability Trust Fund pursuant to section 1012(a)(1) of the
0il Pollution Act of 1990 (33 U.S.C. 2712(a)(1)) for the re-
moval costs incurred by the Coast Guard for such spill,
shall be credited directly to the accounts of the Coast
Guard current at the time such removal costs were in-
curred or when reimbursement is received: Provided,
That such amounts shall be merged with and, without
further appropriations, made available for the same
time period and the same purpose as the appropriation
to which it is credited.”

§2713. Claims procedure

(a) Presentation

Except as provided in subsection (b) of this
section, all claims for removal costs or damages
shall be presented first to the responsible party
or guarantor of the source designated under sec-
tion 2714(a) of this title.
(b) Presentation to Fund

(1) In general

Claims for removal costs or damages may be
presented first to the Fund—

(A) if the President has advertised or
otherwise notified claimants in accordance
with section 2714(c) of this title;

(B) by a responsible party who may assert
a claim under section 2708 of this title;

(C) by the Governor of a State for removal
costs incurred by that State; or

(D) by a United States claimant in a case
where a foreign offshore unit has discharged
o0il causing damage for which the Fund is
liable under section 2712(a) of this title.

(2) Limitation on presenting claim

No claim of a person against the Fund may
be approved or certified during the pendency
of an action by the person in court to recover
costs which are the subject of the claim.

(c) Election

If a claim is presented in accordance with sub-
section (a) of this section and—

(1) each person to whom the claim is pre-
sented denies all liability for the claim, or

(2) the claim is not settled by any person by
payment within 90 days after the date upon
which (A) the claim was presented, or (B) ad-
vertising was begun pursuant to section 2714(b)
of this title, whichever is later,

the claimant may elect to commence an action
in court against the responsible party or guaran-
tor or to present the claim to the Fund.
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(d) Uncompensated damages

If a claim is presented in accordance with this
section, including a claim for interim, short-
term damages representing less than the full
amount of damages to which the claimant ulti-
mately may be entitled, and full and adequate
compensation is unavailable, a claim for the un-
compensated damages and removal costs may be
presented to the Fund.

(e) Procedure for claims against Fund

The President shall promulgate, and may from
time to time amend, regulations for the presen-
tation, filing, processing, settlement, and adju-
dication of claims under this Act against the
Fund.

(f) Loan program

(1) In general

The President shall establish a loan program
under the Fund to provide interim assistance
to fishermen and aquaculture producer claim-
ants during the claims procedure.

(2) Eligibility for loan

A loan may be made under paragraph (1)
only to a fisherman or aquaculture producer
that—

(A) has incurred damages for which claims
are authorized under section 2702 of this
title;

(B) has made a claim pursuant to this sec-
tion that is pending; and

(C) has not received an interim payment
under section 2705(a) of this title for the
amount of the claim, or part thereof, that is
pending.

(3) Terms and conditions of loans

A loan awarded under paragraph (1)—
(A) shall have flexible terms, as deter-
mined by the President;
(B) shall be for a period ending on the later
of—
(i) the date that is 5 years after the date
on which the loan is made; or
(ii) the date on which the fisherman or
aquaculture producer receives payment for
the claim to which the loan relates under
the procedure established by subsections
(a) through (e) of this section; and

(C) shall be at a low interest rate, as deter-
mined by the President.

(Pub. L. 101-380, title I, §1013, Aug. 18, 1990, 104
Stat. 501; Pub. L. 104-324, title XI, §1142(b), Oct.
19, 1996, 110 Stat. 3991; Pub. L. 108-293, title VII,
§708(a), Aug. 9, 2004, 118 Stat. 1077.)

REFERENCES IN TEXT

This Act, referred to in subsec. (e), is Pub. L. 101-380,
Aug. 18, 1990, 104 Stat. 484, as amended, known as the
Oil Pollution Act of 1990, which is classified principally
to this chapter. For complete classification of this Act
to the Code, see Short Title note set out under section
2701 of this title and Tables.

AMENDMENTS

2004—Subsec. (f). Pub. L. 108-293 added subsec.(f).

1996—Subsec. (d). Pub. L. 104-324 substituted ‘‘section,
including a claim for interim, short-term damages rep-
resenting less than the full amount of damages to
which the claimant ultimately may be entitled,” for
“‘section”.
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DELEGATION OF FUNCTIONS
Functions of President under subsec. (e) of this sec-
tion delegated to Secretary of Department in which
Coast Guard is operating by section 7(c)(2) of Ex. Ord.
No. 12777, Oct. 18, 1991, 56 F.R. 54767, set out as a note
under section 1321 of this title.

§2714. Designation of source and advertisement

(a) Designation of source and notification

When the President receives information of an
incident, the President shall, where possible and
appropriate, designate the source or sources of
the discharge or threat. If a designated source is
a vessel or a facility, the President shall imme-
diately notify the responsible party and the
guarantor, if known, of that designation.

(b) Advertisement by responsible party or guar-
antor

(1) If a responsible party or guarantor fails to
inform the President, within 5 days after receiv-
ing notification of a designation under sub-
section (a) of this section, of the party’s or the
guarantor’s denial of the designation, such party
or guarantor shall advertise the designation and
the procedures by which claims may be pre-
sented, in accordance with regulations promul-
gated by the President. Advertisement under
the preceding sentence shall begin no later than
15 days after the date of the designation made
under subsection (a) of this section. If advertise-
ment is not otherwise made in accordance with
this subsection, the President shall promptly
and at the expense of the responsible party or
the guarantor involved, advertise the designa-
tion and the procedures by which claims may be
presented to the responsible party or guarantor.
Advertisement under this subsection shall con-
tinue for a period of no less than 30 days.

(2) An advertisement under paragraph (1) shall
state that a claimant may present a claim for
interim, short-term damages representing less
than the full amount of damages to which the
claimant ultimately may be entitled and that
payment of such a claim shall not preclude re-
covery for damages not reflected in the paid or
settled partial claim.

(c) Advertisement by President

If—

(1) the responsible party and the guarantor
both deny a designation within 5 days after re-
ceiving notification of a designation under
subsection (a) of this section,

(2) the source of the discharge or threat was
a public vessel, or

(3) the President is unable to designate the
source or sources of the discharge or threat
under subsection (a) of this section,

the President shall advertise or otherwise notify
potential claimants of the procedures by which
claims may be presented to the Fund.

(Pub. L. 101-380, title I, §1014, Aug. 18, 1990, 104
Stat. 501; Pub. L. 104-324, title XI, §1142(c), Oct.
19, 1996, 110 Stat. 3991.)

AMENDMENTS

1996—Subsec. (b). Pub. L. 104-324 designated existing
provisions as par. (1) and added par. (2).

DELEGATION OF FUNCTIONS

Functions of President under this section delegated
to Secretary of Department in which Coast Guard is op-
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erating by section 7(d)(2) of Ex. Ord. No. 12777, Oct. 18,
1991, 56 F.R. 54768, set out as a note under section 1321
of this title.

§2715. Subrogation
(a) In general

Any person, including the Fund, who pays
compensation pursuant to this Act to any claim-
ant for removal costs or damages shall be sub-
rogated to all rights, claims, and causes of ac-
tion that the claimant has under any other law.

(b) Interim damages
(1) In general

If a responsible party, a guarantor, or the
Fund has made payment to a claimant for in-
terim, short-term damages representing less
than the full amount of damages to which the
claimant ultimately may be entitled, subroga-
tion under subsection (a) of this section shall
apply only with respect to the portion of the
claim reflected in the paid interim claim.

(2) Final damages

Payment of such a claim shall not foreclose
a claimant’s right to recovery of all damages
to which the claimant otherwise is entitled
under this Act or under any other law.

(e) Actions on behalf of Fund

At the request of the Secretary, the Attorney
General shall commence an action on behalf of
the Fund to recover any compensation paid by
the Fund to any claimant pursuant to this Act,
and all costs incurred by the Fund by reason of
the claim, including interest (including prejudg-
ment interest), administrative and adjudicative
costs, and attorney’s fees. Such an action may
be commenced against any responsible party or
(subject to section 2716 of this title) guarantor,
or against any other person who is liable, pursu-
ant to any law, to the compensated claimant or
to the Fund, for the cost or damages for which
the compensation was paid. Such an action shall
be commenced against the responsible foreign
government or other responsible party to re-
cover any removal costs or damages paid from
the Fund as the result of the discharge, or sub-
stantial threat of discharge, of oil from a foreign
offshore unit.

(d) Authority to settle

The head of any department or agency respon-
sible for recovering amounts for which a person
is liable under this subchapter may consider,
compromise, and settle a claim for such
amounts, including such costs paid from the
Fund, if the claim has not been referred to the
Attorney General. In any case in which the total
amount to be recovered may exceed $500,000 (ex-
cluding interest), a claim may be compromised
and settled under the preceding sentence only
with the prior written approval of the Attorney
General.

(Pub. L. 101-380, title I, §1015, Aug. 18, 1990, 104
Stat. 502; Pub. L. 104-324, title XI, §1142(d), Oct.
19, 1996, 110 Stat. 3991; Pub. L. 108-293, title VII,
§706, Aug. 9, 2004, 118 Stat. 1076.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 101-380, Aug.
18, 1990, 104 Stat. 484, as amended, known as the Oil Pol-
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lution Act of 1990, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 2701 of
this title and Tables.

AMENDMENTS

2004—Subsec. (d). Pub. L. 108-293 added subsec. (d).
1996—Subsecs. (b), (¢). Pub. L. 104-324 added subsec.
(b) and redesignated former subsec. (b) as (c).

§2716. Financial responsibility
(a) Requirement

The responsible party for—

(1) any vessel over 300 gross tons (except a
non-self-propelled vessel that does not carry
oil as cargo or fuel) using any place subject to
the jurisdiction of the United States;

(2) any vessel using the waters of the exclu-
sive economic zone to transship or lighter oil
destined for a place subject to the jurisdiction
of the United States; or

(3) any tank vessel over 100 gross tons using
any place subject to the jurisdiction of the
United States;

shall establish and maintain, in accordance with
regulations promulgated by the Secretary, evi-
dence of financial responsibility sufficient to
meet the maximum amount of liability to which
the responsible party could be subjected under
section 2704(a) or (d) of this title, in a case where
the responsible party would be entitled to limit
liability under that section. If the responsible
party owns or operates more than one vessel,
evidence of financial responsibility need be es-
tablished only to meet the amount of the maxi-
mum liability applicable to the vessel having
the greatest maximum liability.

(b) Sanctions

(1) Withholding clearance

The Secretary of the Treasury shall with-
hold or revoke the clearance required by sec-
tion 60105 of title 46 of any vessel subject to
this section that does not have the evidence of
financial responsibility required for the vessel
under this section.

(2) Denying entry to or detaining vessels

The Secretary may—

(A) deny entry to any vessel to any place
in the United States, or to the navigable wa-
ters, or

(B) detain at the place,

any vessel that, upon request, does not
produce the evidence of financial responsibil-
ity required for the vessel under this section.
(3) Seizure of vessel

Any vessel subject to the requirements of
this section which is found in the navigable
waters without the necessary evidence of fi-
nancial responsibility for the vessel shall be
subject to seizure by and forfeiture to the
United States.

(c) Offshore facilities
(1) In general
(A) Evidence of financial responsibility re-
quired
Except as provided in paragraph (2), a re-
sponsible party with respect to an offshore
facility that—
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(i)(I) is located seaward of the line of or-
dinary low water along that portion of the
coast that is in direct contact with the
open sea and the line marking the seaward
limit of inland waters; or

(IT) is located in coastal inland waters,
such as bays or estuaries, seaward of the
line of ordinary low water along that por-
tion of the coast that is not in direct con-
tact with the open sea;

(ii) is used for exploring for, drilling for,
producing, or transporting oil from facili-
ties engaged in oil exploration, drilling, or
production; and

(iii) has a worst-case oil spill discharge
potential of more than 1,000 barrels of oil
(or a lesser amount if the President deter-
mines that the risks posed by such facility
justify it),

shall establish and maintain evidence of fi-
nancial responsibility in the amount re-
quired under subparagraph (B) or (C), as ap-
plicable.

(B) Amount required generally

Except as provided in subparagraph (C),
the amount of financial responsibility for
offshore facilities that meet the criteria of
subparagraph (A) is—

(i) $35,000,000 for an offshore facility lo-
cated seaward of the seaward boundary of
a State; or

(ii) $10,000,000 for an offshore facility lo-
cated landward of the seaward boundary of
a State.

(C) Greater amount

If the President determines that an
amount of financial responsibility for a re-
sponsible party greater than the amount re-
quired by subparagraph (B) is justified based
on the relative operational, environmental,
human health, and other risks posed by the
quantity or quality of oil that is explored
for, drilled for, produced, or transported by
the responsible party, the evidence of finan-
cial responsibility required shall be for an
amount determined by the President not ex-
ceeding $150,000,000.

(D) Multiple facilities

In a case in which a person is a responsible
party for more than one facility subject to
this subsection, evidence of financial respon-
sibility need be established only to meet the
amount applicable to the facility having the
greatest financial responsibility require-
ment under this subsection.

(E) Definition

For the purpose of this paragraph, the sea-
ward boundary of a State shall be deter-
mined in accordance with section 1301(b) of
title 43.

(2) Deepwater ports

Each responsible party with respect to a
deepwater port shall establish and maintain
evidence of financial responsibility sufficient
to meet the maximum amount of liability to
which the responsible party could be subjected
under section 2704(a) of this title in a case
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where the responsible party would be entitled
to limit liability under that section. If the
Secretary exercises the authority under sec-
tion 2704(d)(2) of this title to lower the limit of
liability for deepwater ports, the responsible
party shall establish and maintain evidence of
financial responsibility sufficient to meet the
maximum amount of liability so established.
In a case in which a person is the responsible
party for more than one deepwater port, evi-
dence of financial responsibility need be estab-
lished only to meet the maximum liability ap-
plicable to the deepwater port having the
greatest maximum liability.

(e) 1 Methods of financial responsibility

Financial responsibility under this section
may be established by any one, or by any combi-
nation, of the following methods which the Sec-
retary (in the case of a vessel) or the President
(in the case of a facility) determines to be ac-
ceptable: evidence of insurance, surety bond,
guarantee, letter of credit, qualification as a
self-insurer, or other evidence of financial re-
sponsibility. Any bond filed shall be issued by a
bonding company authorized to do business in
the United States. In promulgating require-
ments under this section, the Secretary or the
President, as appropriate, may specify policy or
other contractual terms, conditions, or defenses
which are necessary, or which are unacceptable,
in establishing evidence of financial responsibil-
ity to effectuate the purposes of this Act.

(f) Claims against guarantor
(1) In general

Subject to paragraph (2), a claim for which
liability may be established under section 2702
of this title may be asserted directly against
any guarantor providing evidence of financial
responsibility for a responsible party liable
under that section for removal costs and dam-
ages to which the claim pertains. In defending
against such a claim, the guarantor may in-
voke—

(A) all rights and defenses which would be
available to the responsible party under this
Act;

(B) any defense authorized under sub-
section (e) of this section; and

(C) the defense that the incident was
caused by the willful misconduct of the re-
sponsible party.

The guarantor may not invoke any other de-
fense that might be available in proceedings
brought by the responsible party against the
guarantor.

(2) Further requirement

A claim may be asserted pursuant to para-
graph (1) directly against a guarantor provid-
ing evidence of financial responsibility under
subsection (¢)(1) of this section with respect to
an offshore facility only if—

(A) the responsible party for whom evi-
dence of financial responsibility has been
provided has denied or failed to pay a claim
under this Act on the basis of being insol-
vent, as defined under section 101(32) of title

180 in original. No subsec. (d) has been enacted.
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11, and applying generally accepted account-
ing principles;

(B) the responsible party for whom evi-
dence of financial responsibility has been
provided has filed a petition for bankruptcy
under title 11; or

(C) the claim is asserted by the United
States for removal costs and damages or for
compensation paid by the Fund under this
Act, including costs incurred by the Fund
for processing compensation claims.

(3) Rulemaking authority

Not later than 1 year after October 19, 1996,
the President shall promulgate regulations to
establish a process for implementing para-
graph (2) in a manner that will allow for the
orderly and expeditious presentation and reso-
lution of claims and effectuate the purposes of
this Act.
(g) Limitation on guarantor’s liability

Nothing in this Act shall impose liability with
respect to an incident on any guarantor for dam-
ages or removal costs which exceed, in the ag-
gregate, the amount of financial responsibility
which that guarantor has provided for a respon-
sible party pursuant to this section. The total li-
ability of the guarantor on direct action for
claims brought under this Act with respect to an
incident shall be limited to that amount.
(h) Continuation of regulations

Any regulation relating to financial respon-
sibility, which has been issued pursuant to any
provision of law repealed or superseded by this
Act, and which is in effect on the date imme-
diately preceding the effective date of this Act,
is deemed and shall be construed to be a regula-
tion issued pursuant to this section. Such a reg-
ulation shall remain in full force and effect un-
less and until superseded by a new regulation is-
sued under this section.

(i) Unified certificate

The Secretary may issue a single unified cer-
tificate of financial responsibility for purposes
of this Act and any other law.

(Pub. L. 101-380, title I, §1016, Aug. 18, 1990, 104
Stat. 502; Pub. L. 104-55, §2(d)(2), Nov. 20, 1995,
109 Stat. 547; Pub. L. 104-324, title XI, §1125(a),
Oct. 19, 1996, 110 Stat. 3981; Pub. L. 111-281, title
VII, §712, Oct. 15, 2010, 124 Stat. 2988.)

REFERENCES IN TEXT

This Act, referred to in subsecs. (e), (f), (g), (h), and
(1), is Pub. L. 101-380, Aug. 18, 1990, 104 Stat. 484, as
amended, known as the Oil Pollution Act of 1990, which
is classified principally to this chapter. For complete
classification of this Act to the Code, see Short Title
note set out under section 2701 of this title and Tables.

The effective date of this Act, referred to in subsec.
(h), is the effective date of Pub. L. 101-380 which is ap-
plicable to incidents occurring after Aug. 18, 1990, see
section 1020 of Pub. L. 101-380, set out as an Effective
Date note under section 2701 of this title.

CODIFICATION

In subsec. (b)(1), ‘‘section 60105 of title 46’ substituted
for ‘“‘section 4197 of the Revised Statutes of the United
States’ on authority of Pub. L. 109-304, §18(c), Oct. 6,
2006, 120 Stat. 1709, which Act enacted section 60105 of
Title 46, Shipping.

AMENDMENTS
2010—Subsec. (a)(3). Pub. L. 111-281 added par. (3).

TITLE 33—NAVIGATION AND NAVIGABLE WATERS

§2716a

1996—Subsec. (c)(1). Pub. L. 104-324, §1125(a)(1), reen-
acted heading without change and amended text gener-
ally. Prior to amendment, text read as follows: ‘“‘Except
as provided in paragraph (2), each responsible party
with respect to an offshore facility shall establish and
maintain evidence of financial responsibility of
$150,000,000 to meet the amount of liability to which the
responsible party could be subjected under section
2704(a) of this title in a case in which the responsible
party would be entitled to limit liability under that
section. In a case in which a person is the responsible
party for more than one facility subject to this sub-
section, evidence of financial responsibility need be es-
tablished only to meet the maximum liability applica-
ble to the facility having the greatest maximum liabil-
ity.”

Subsec. (f). Pub. L. 104-324, §1125(a)(2), reenacted
heading without change and amended text generally.
Prior to amendment, text read as follows: ‘““‘Any claim
for which liability may be established under section
2702 of this title may be asserted directly against any
guarantor providing evidence of financial responsibility
for a responsible party liable under that section for re-
moval costs and damages to which the claim pertains.
In defending against such a claim, the guarantor may
invoke (1) all rights and defenses which would be avail-
able to the responsible party under this Act, (2) any de-
fense authorized under subsection (e) of this section,
and (3) the defense that the incident was caused by the
willful misconduct of the responsible party. The guar-
antor may not invoke any other defense that might be
available in proceedings brought by the responsible
party against the guarantor.”

Subsec. (g). Pub. L. 104-324, §1125(a)(3), reenacted
heading without change and amended text generally.
Prior to amendment, text read as follows: ‘“‘Nothing in
this Act shall impose liability with respect to an inci-
dent on any guarantor for damages or removal costs
which exceed, in the aggregate, the amount of financial
responsibility required under this Act which that guar-
antor has provided for a responsible party.”’

1995—Subsec. (a). Pub. L. 104-55 substituted ‘‘the re-
sponsible party could be subjected under section 2704(a)
or (d) of this title” for ‘‘, in the case of a tank vessel,
the responsible party could be subject under section
2704(a)(1) or (d) of this title, or to which, in the case of
any other vessel, the responsible party could be sub-
jected under section 2704(a)(2) or (d) of this title”.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 1125(b) of Pub. L. 104-324 provided that: ‘“The
amendment made by subsection (a)(2) [amending this
section] shall not apply to any final rule issued before
the date of enactment of this section [Oct. 19, 1996].”

DELEGATION OF FUNCTIONS

Specific functions of President under subsec. (e) of
this section delegated to Secretary of the Interior and
Secretary of the Department in which the Coast Guard
is operating by section 5(a) of Ex. Ord. No. 12777, Oct.
18, 1991, 56 F.R. 54764, as amended, set out as a note
under section 1321 of this title.

§ 2716a. Financial responsibility civil penalties
(a) Administrative

Any person who, after notice and an oppor-
tunity for a hearing, is found to have failed to
comply with the requirements of section 2716 of
this title or the regulations issued under that
section, or with a denial or detention order is-
sued under subsection (c)(2) of that section,
shall be liable to the United States for a civil
penalty, not to exceed $25,000 per day of viola-
tion. The amount of the civil penalty shall be
assessed by the President by written notice. In
determining the amount of the penalty, the
President shall take into account the nature,
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circumstances, extent, and gravity of the viola-
tion, the degree of culpability, any history of
prior violation, ability to pay, and such other
matters as justice may require. The President
may compromise, modify, or remit, with or
without conditions, any civil penalty which is
subject to imposition or which had been imposed
under this paragraph. If any person fails to pay
an assessed civil penalty after it has become
final, the President may refer the matter to the
Attorney General for collection.

(b) Judicial

In addition to, or in lieu of, assessing a pen-
alty under subsection (a) of this section, the
President may request the Attorney General to
secure such relief as necessary to compel com-
pliance with this! section 2716 of this title, in-
cluding a judicial order terminating operations.
The district courts of the United States shall
have jurisdiction to grant any relief as the pub-
lic interest and the equities of the case may re-
quire.

(Pub. L. 101-380, title IV, §4303, Aug. 18, 1990, 104
Stat. 539.)

CODIFICATION

Section was not enacted as part of title I of Pub. L.
101-380 which comprises this subchapter.

DELEGATION OF FUNCTIONS

Specific functions of President under this section del-
egated to Secretary of Department in which Coast
Guard is operating and Secretary of the Interior by sec-
tion 5(b) of Ex. Ord. No. 12777, Oct. 18, 1991, 56 F.R. 54765,
as amended, set out as a note under section 1321 of this
title.

§2717. Litigation, jurisdiction, and venue
(a) Review of regulations

Review of any regulation promulgated under
this Act may be had upon application by any in-
terested person only in the Circuit Court of Ap-
peals of the United States for the District of Co-
lumbia. Any such application shall be made
within 90 days from the date of promulgation of
such regulations. Any matter with respect to
which review could have been obtained under
this subsection shall not be subject to judicial
review in any civil or criminal proceeding for
enforcement or to obtain damages or recovery of
response costs.

(b) Jurisdiction

Except as provided in subsections (a) and (c) of
this section, the United States district courts
shall have exclusive original jurisdiction over
all controversies arising under this Act, without
regard to the citizenship of the parties or the
amount in controversy. Venue shall lie in any
district in which the discharge or injury or dam-
ages occurred, or in which the defendant resides,
may be found, has its principal office, or has ap-
pointed an agent for service of process. For the
purposes of this section, the Fund shall reside in
the District of Columbia.

(¢) State court jurisdiction

A State trial court of competent jurisdiction
over claims for removal costs or damages, as de-

180 in original. The word ‘‘this’” probably should not appear.
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fined under this Act, may consider claims under
this Act or State law and any final judgment of
such court (when no longer subject to ordinary
forms of review) shall be recognized, valid, and
enforceable for all purposes of this Act.

(d) Assessment and collection of tax

The provisions of subsections (a), (b), and (c)
of this section shall not apply to any con-
troversy or other matter resulting from the as-
sessment or collection of any tax, or to the re-
view of any regulation promulgated under title
26.

(e) Savings provision

Nothing in this subchapter shall apply to any
cause of action or right of recovery arising from
any incident which occurred prior to August 18,
1990. Such claims shall be adjudicated pursuant
to the law applicable on the date of the incident.

(f) Period of limitations
(1) Damages

Except as provided in paragraphs (3) and (4),
an action for damages under this Act shall be
barred unless the action is brought within 3
years after—

(A) the date on which the loss and the con-
nection of the loss with the discharge in
question are reasonably discoverable with
the exercise of due care, or

(B) in the case of natural resource dam-
ages under section 2702(b)(2)(A) of this title,
the date of completion of the natural re-
sources damage assessment under section
2706(c) of this title.

(2) Removal costs

An action for recovery of removal costs re-
ferred to in section 2702(b)(1) of this title must
be commenced within 3 years after completion
of the removal action. In any such action de-
scribed in this subsection, the court shall
enter a declaratory judgment on liability for
removal costs or damages that will be binding
on any subsequent action or actions to recover
further removal costs or damages. Except as
otherwise provided in this paragraph, an ac-
tion may be commenced under this subchapter
for recovery of removal costs at any time after
such costs have been incurred.

(3) Contribution

No action for contribution for any removal
costs or damages may be commenced more
than 3 years after—

(A) the date of judgment in any action
under this Act for recovery of such costs or
damages, or

(B) the date of entry of a judicially ap-
proved settlement with respect to such costs
or damages.

(4) Subrogation

No action based on rights subrogated pursu-
ant to this Act by reason of payment of a
claim may be commenced under this Act more
than 3 years after the date of payment of such
claim.

(5) Commencement

The time limitations contained herein shall

not begin to run—
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(A) against a minor until the earlier of the
date when such minor reaches 18 years of age
or the date on which a legal representative
is duly appointed for such minor, or

(B) against an incompetent person until
the earlier of the date on which such incom-
petent’s incompetency ends or the date on
which a legal representative is duly ap-
pointed for such incompetent.

(Pub. L. 101-380, title I, §1017, Aug. 18, 1990, 104
Stat. 504.)
REFERENCES IN TEXT

This Act, referred to in subsecs. (a), (b), (¢), and (f),
is Pub. L. 101-380, Aug. 18, 1990, 104 Stat. 484, as amend-
ed, known as the Oil Pollution Act of 1990, which is
classified principally to this chapter. For complete
classification of this Act to the Code, see Short Title
note set out under section 2701 of this title and Tables.

§2718. Relationship to other law

(a) Preservation of State authorities; Solid Waste
Disposal Act

Nothing in this Act or the Act of March 3, 1851
shall—

(1) affect, or be construed or interpreted as
preempting, the authority of any State or po-
litical subdivision thereof from imposing any
additional liability or requirements with re-
spect to—

(A) the discharge of oil or other pollution
by oil within such State; or

(B) any removal activities in connection
with such a discharge; or

(2) affect, or be construed or interpreted to
affect or modify in any way the obligations or
liabilities of any person under the Solid Waste
Disposal Act (42 U.S.C. 6901 et seq.) or State
law, including common law.

(b) Preservation of State funds

Nothing in this Act or in section 9509 of title
26 shall in any way affect, or be construed to af-
fect, the authority of any State—

(1) to establish, or to continue in effect, a
fund any purpose of which is to pay for costs
or damages arising out of, or directly result-
ing from, oil pollution or the substantial
threat of oil pollution; or

(2) to require any person to contribute to
such a fund.

(¢) Additional requirements and liabilities; pen-
alties

Nothing in this Act, the Act of March 3, 1851
(46 U.S.C. 183 et seq.),! or section 9509 of title 26,
shall in any way affect, or be construed to af-
fect, the authority of the United States or any
State or political subdivision thereof—

(1) to impose additional liability or addi-
tional requirements; or

(2) to impose, or to determine the amount of,
any fine or penalty (whether criminal or civil
in nature) for any violation of law;

relating to the discharge, or substantial threat
of a discharge, of oil.
(d) Federal employee liability

For purposes of section 2679(b)(2)(B) of title 28,
nothing in this Act shall be construed to author-

1See References in Text note below.
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ize or create a cause of action against a Federal
officer or employee in the officer’s or employee’s
personal or individual capacity for any act or
omission while acting within the scope of the of-
ficer’s or employee’s office or employment.

(Pub. L. 101-380, title I, §1018, Aug. 18, 1990, 104
Stat. 505.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 101-380, Aug.
18, 1990, 104 Stat. 484, as amended, known as the Oil Pol-
lution Act of 1990, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 2701 of
this title and Tables.

Act of March 3, 1851, referred to in subsecs. (a) and
(c), is act Mar. 3, 1851, ch. 43, 9 Stat. 635, which was in-
corporated into the Revised Statutes as R.S. §§4282,
4283, 4284 to 4287 and 4289, and was classified to sections
182, 183, and 184 to 188 of Title 46, Appendix, Shipping,
prior to being repealed and restated in chapter 305 of
Title 46, Shipping, by Pub. L. 109-304, §§6(c), 19, Oct. 6,
2006, 120 Stat. 1509, 1710. For disposition of sections of
the former Appendix to Title 46, see Disposition Table
preceding section 101 of Title 46.

The Solid Waste Disposal Act, referred to in subsec.
(a)(2), is title II of Pub. L. 89-272, Oct. 20, 1965, 79 Stat.
997, as amended generally by Pub. L. 94-580, §2, Oct. 21,
1976, 90 Stat. 2795, which is classified generally to chap-
ter 82 (§6901 et seq.) of Title 42, The Public Health and
Welfare. For complete classification of this Act to the
Code, see Short Title note set out under section 6901 of
Title 42 and Tables.

REPORT ON VESSEL SAFETY AND ABILITY TO MEET
LEGAL OBLIGATIONS

Pub. L. 102-241, §32, Dec. 19, 1991, 105 Stat. 2222, pro-
vided that: ‘“Not later than one year after the date of
enactment of this Act [Dec. 19, 1991], the Secretary of
Transportation shall report to Congress on the effect of
section 1018 of the Oil Pollution Act of 1990 (Public Law
101-380; 104 Stat. 484) [33 U.S.C. 2718] on the safety of
vessels being used to transport oil and the capability of
owners and operators to meet their legal obligations in
the event of an oil spill.”

§2719. State financial responsibility

A State may enforce, on the navigable waters
of the State, the requirements for evidence of fi-
nancial responsibility under section 2716 of this
title.

(Pub. L. 101-380, title I, §1019, Aug. 18, 1990, 104
Stat. 506.)

§2720. Differentiation among fats, and

greases

oils,

(a) In general

Except as provided in subsection (c¢) of this
section, in issuing or enforcing any regulation
or establishing any interpretation or guideline
relating to the transportation, storage, dis-
charge, release, emission, or disposal of a fat,
oil, or grease under any Federal law, the head of
that Federal agency shall—

(1) differentiate between and establish sepa-
rate classes for—

(A) animal fats and oils and greases, and
fish and marine mammal oils, within the
meaning of paragraph (2) of section 61(a) of
title 13, and oils of vegetable origin, includ-
ing oils from the seeds, nuts, and kernels re-
ferred to in paragraph (1)(A) of that section;
and
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(B) other oils and greases, including petro-
leum; and

(2) apply standards to different classes of
fats and oils based on considerations in sub-
section (b) of this section.

(b) Considerations

In differentiating between the class of fats,
oils, and greases described in subsection (a)(1)(A)
of this section and the class of oils and greases
described in subsection (a)(1)(B) of this section,
the head of the Federal agency shall consider
differences in the physical, chemical, biological,
and other properties, and in the environmental
effects, of the classes.

(c) Exception

The requirements of this Act shall not apply
to the Food and Drug Administration and the
Food Safety and Inspection Service.

(Pub. L. 104-55, §2, Nov. 20, 1995, 109 Stat. 546.)

REFERENCES IN TEXT

This Act, referred to in subsec. (¢), is Pub. L. 104-55,
Nov. 20, 1995, 109 Stat. 546, which enacted this section
and amended sections 2704 and 2716 of this title. For
complete classification of this Act to the Code, see
Short Title of 1995 Amendment note set out under sec-
tion 2701 of this title and Tables.

CODIFICATION

Section was enacted as part of the Edible Oil Regu-
latory Reform Act, and not as part of title I of the Oil
Pollution Act of 1990 which comprises this subchapter.

Section is comprised of section 2 of Pub. L. 104-55.
Subsec. (d) of section 2 of Pub. L. 104-55 amended sec-
tions 2704 and 2716 of this title.

REGULATIONS

Pub. L. 105-277, div. A, §101(g) [title III, §343], Oct. 21,
1998, 112 Stat. 2681-439, 2681-473, provided that:

‘‘(a) None of the funds made available by this Act or
subsequent Acts may be used by the Coast Guard to
issue, implement, or enforce a regulation or to estab-
lish an interpretation or guideline under the Edible Oil
Regulatory Reform Act (Public Law 104-55) [see Short
Title of 1995 Amendment note set out under section 2701
of this title], or the amendments made by that Act,
that does not recognize and provide for, with respect to
fats, oils, and greases (as described in that Act, or the
amendments made by that Act) differences in—

‘(1) physical, chemical, biological and other rel-
evant properties; and
‘(2) environmental effects.

‘“(b) Not later than March 31, 1999, the Secretary of
Transportation shall issue regulations amending 33
CFR 154 to comply with the requirements of Public
Law 104-55.”

[For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security,
and for treatment of related references, see sections
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set
out as a note under section 542 of Title 6.]

Pub. L. 105-276, title III, Oct. 21, 1998, 112 Stat. 2499,
provided that: ‘“Not later than March 31, 1999, the Ad-
ministrator of the Environmental Protection Agency
shall issue regulations amending 40 C.F.R. 112 to com-
ply with the requirements of the Edible Oil Regulatory
Reform Act (Public Law 104-55) [see Short Title of 1995
Amendment note set out under section 2701 of this
title]. Such regulations shall differentiate between and
establish separate classes for animal fats and oils and
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greases, and fish and marine mammal oils (as described
in that Act), and other oils and greases, and shall apply
standards to such different classes of fats and oils based
on differences in the physical, chemical, biological, and
other properties, and in the environmental effects, of
the classes. None of the funds made available by this
Act or in subsequent Acts may be used by the Environ-
mental Protection Agency to issue or to establish an
interpretation or guidance relating to fats, oils, and
greases (as described in Public Law 104-55) that does
not comply with the requirements of the Edible Oil
Regulatory Reform Act.”

SENSE OF CONGRESS ON IMPLEMENTATION OF REGULA-
TIONS REGARDING ANIMAL FATS AND VEGETABLE OILS

Pub. L. 104-324, title XI, §1130, Oct. 19, 1996, 110 Stat.
3985, as amended by Pub. L. 111-207, §4(a)(1), July 27,
2010, 124 Stat. 2251, provided that regulations or guide-
lines issued pursuant to Pub. L. 104-55 should take into
account the differences among classes of fats, oils, and
greases described under that law.

SUBCHAPTER II—PRINCE WILLIAM SOUND
PROVISIONS

§2731. Oil Spill Recovery Institute

(a) Establishment of Institute

The Secretary of Commerce shall provide for
the establishment of a Prince William Sound 0Oil
Spill Recovery Institute (hereinafter in this sec-
tion referred to as the ‘‘Institute’’) through the
Prince William Sound Science and Technology
Institute located in Cordova, Alaska.

(b) Functions

The Institute shall conduct research and carry
out educational and demonstration projects de-
signed to—

(1) identify and develop the best available
techniques, equipment, and materials for deal-
ing with oil spills in the arctic and subarctic
marine environment; and

(2) complement Federal and State damage
assessment efforts and determine, document,
assess, and understand the long-range effects
of Arctic or Subarctic oil spills on the natural
resources of Prince William Sound and its ad-
jacent waters (as generally depicted on the
map entitled “EXXON VALDEZ oil spill dated
March 1990’’), and the environment, the econ-
omy, and the lifestyle and well-being of the
people who are dependent on them, except
that the Institute shall not conduct studies or
make recommendations on any matter which
is not directly related to Arctic or Subarctic
oil spills or the effects thereof.

(c) Advisory board
(1) In general

The policies of the Institute shall be deter-
mined by an advisory board, composed of 16
members appointed as follows:

(A) One representative appointed by each
of the Commissioners of Fish and Game, En-
vironmental Conservation, and Natural Re-
sources of the State of Alaska, all of whom
shall be State employees.

(B) One representative appointed by each
of the Secretaries of Commerce and the Inte-
rior and the Commandant of the Coast
Guard, who shall be Federal employees.

(C) Two representatives from the fishing
industry appointed by the Governor of the
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