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such standards and qualifications shall include a
requirement for an appropriate period of respon-
sible actuarial experience relating to pension
plans. With respect to individuals applying for
enrollment on or after January 1, 1976, such
standards and qualifications shall include—

(1) education and training in actuarial math-

ematics and methodology, as evidenced by—

(A) a degree in actuarial mathematics or
its equivalent from an accredited college or
university,

(B) successful completion of an examina-
tion in actuarial mathematics and meth-
odology to be given by the Joint Board, or

(C) successful completion of other actuar-
ial examinations deemed adequate by the
Joint Board, and

(2) an appropriate period of responsible actu-
arial experience.

Notwithstanding the preceding provisions of
this subsection, the Joint Board may provide for
the temporary enrollment for the period ending
January 1, 1976, of actuaries under such interim
standards as it deems adequate.

(b) The Joint Board may, after notice and an
opportunity for a hearing, suspend or terminate
the enrollment of an individual under this sec-
tion if the Joint Board finds that such individ-
ual—

(1) has failed to discharge his duties under
this chapter, or

(2) does not satisfy the requirements for en-
rollment as in effect at the time of his enroll-
ment.

The Joint Board may also, after notice and op-
portunity for hearing, suspend or terminate the
temporary enrollment of an individual who fails
to discharge his duties under this chapter or
who does not satisfy the interim enrollment
standards.

(Pub. L. 93-406, title III, §3042, Sept. 2, 1974, 88
Stat. 1002.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b), was
in the original ‘‘this Act’, meaning Pub. L. 93-406,
known as the Employee Retirement Income Security
Act of 1974. Titles I, III, and IV of such Act are classi-
fied principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 1001 of this title and Tables.

SUBCHAPTER III—PLAN TERMINATION
INSURANCE

SUBTITLE A—PENSION BENEFIT GUARANTY
CORPORATION

§1301. Definitions

(a) For purposes of this subchapter, the term—

(1) ““administrator’” means the person or per-
sons described in paragraph (16) of section 1002
of this title;

(2) ‘‘substantial employer’”, for any plan
year of a single-employer plan, means one or
more persons—

(A) who are contributing sponsors of the
plan in such plan year,

(B) who, at any time during such plan
year, are members of the same controlled
group, and
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(C) whose required contributions to the
plan for each plan year constituting one of—
(i) the two immediately preceding plan
years, or
(ii) the first two of the three imme-
diately preceding plan years,

total an amount greater than or equal to 10
percent of all contributions required to be
paid to or under the plan for such plan year;

(3) “multiemployer plan’’ means a plan—

(A) to which more than one employer is re-
quired to contribute,

(B) which is maintained pursuant to one or
more collective bargaining agreements be-
tween one or more employee organizations
and more than one employer, and

(C) which satisfies such other require-
ments as the Secretary of Labor may pre-
scribe by regulation,

except that, in applying this paragraph—

(i) a plan shall be considered a multiem-
ployer plan on and after its termination date
if the plan was a multiemployer plan under
this paragraph for the plan year preceding
such termination, and

(ii) for any plan year which began before
September 26, 1980, the term ‘‘multiemployer
plan” means a plan described in section
414(f) of title 26 as in effect immediately be-
fore such date;

(4) ‘“‘corporation’, except where the context
clearly requires otherwise, means the Pension
Benefit Guaranty Corporation established
under section 1302 of this title;

(5) “fund” means the appropriate fund estab-
lished under section 1305 of this title;

(6) ‘“‘basic benefits” means benefits guaran-
teed under section 1322 of this title (other than
under section 1322(c)! of this title), or under
section 1322a of this title (other than under
section 1322a(g) of this title);

(7) ““non-basic benefits’’ means benefits guar-
anteed under section 1322(c)! of this title or
1322a(g) of this title;

(8) ‘‘nonforfeitable benefit’> means, with re-
spect to a plan, a benefit for which a partici-
pant has satisfied the conditions for entitle-
ment under the plan or the requirements of
this chapter (other than submission of a for-
mal application, retirement, completion of a
required waiting period, or death in the case of
a benefit which returns all or a portion of a
participant’s accumulated mandatory em-
ployee contributions upon the participant’s
death), whether or not the benefit may subse-
quently be reduced or suspended by a plan
amendment, an occurrence of any condition,
or operation of this chapter or title 26;

(9) ‘“‘reorganization index’’ means the
amount determined under section 1421(b) of
this title;

(10) ‘‘plan sponsor’ means, with respect to a
multiemployer plan—

(A) the plan’s joint board of trustees, or
(B) if the plan has no joint board of trust-
ees, the plan administrator;

(11) ‘“‘contribution base unit” means a unit
with respect to which an employer has an obli-

1See References in Text note below.
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gation to contribute under a multiemployer
plan, as defined in regulations prescribed by
the Secretary of the Treasury;

(12) ‘“‘outstanding claim for withdrawal li-
ability”” means a plan’s claim for the unpaid
balance of the liability determined under part
1 of subtitle E of this subchapter for which de-
mand has been made, valued in accordance
with regulations prescribed by the corpora-
tion;

(13) ‘‘contributing sponsor’’, of a single-em-
ployer plan, means a person described in sec-
tion 1082(b)(1) of this title (without regard to
section 1082(b)(2) of this title) or section
412(b)(1) of title 26 (without regard to section
412(b)(2) of such title).2

(14) in the case of a single-employer plan—

(A) ‘“‘controlled group’ means, in connec-
tion with any person, a group consisting of
such person and all other persons under com-
mon control with such person;

(B) the determination of whether two or
more persons are under ‘‘common control”
shall be made under regulations of the cor-
poration which are consistent and coexten-
sive with regulations prescribed for similar
purposes by the Secretary of the Treasury
under subsections (b) and (c) of section 414 of
title 26; and

(C)(1) notwithstanding any other provision
of this subchapter, during any period in
which an individual possesses, directly or in-
directly, the power to direct or cause the di-
rection of the management and policies of
an affected air carrier of which he was an ac-
countable owner, whether through the own-
ership of voting securities, by contract, or
otherwise, the affected air carrier shall be
considered to be under common control not
only with those persons described in sub-
paragraph (B), but also with all related per-
sons; and

(ii) for purposes of this subparagraph, the
term—

(I) ‘“‘affected air carrier” means an air
carrier, as defined in section 40102(a)(2) of
title 49, that holds a certificate of public
convenience and necessity under section
41102 of title 49 for route number 147, as of
November 12, 1991;

(IT) ‘“‘related person’ means any person
which was under common control (as de-
termined under subparagraph (B)) with an
affected air carrier on October 10, 1991, or
any successor to such related person;

(III) ‘‘accountable owner’’ means any in-
dividual who on October 10, 1991, owned di-
rectly or indirectly through the applica-
tion of section 318 of title 26 more than 50
percent of the total voting power of the
stock of an affected air carrier;

(IV) ‘“‘successor’” means any person that
acquires, directly or indirectly through
the application of section 318 of title 26,
more than 50 percent of the total voting
power of the stock of a related person,
more than 50 percent of the total value of
the securities (as defined in section 1002(20)
of this title) of the related person, more

280 in original. The period probably should be a semicolon.
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than 50 percent of the total value of the as-
sets of the related person, or any person
into which such related person shall be
merged or consolidated; and

(V) “individual” means a living human
being;

(15) ‘‘single-employer plan’ means any de-
fined benefit plan (as defined in section
1002(35) of this title) which is not a multiem-
ployer plan;

(16) ‘“‘benefit liabilities’” means the benefits
of employees and their beneficiaries under the
plan (within the meaning of section 401(a)(2) of
title 26);

(17) “amount of unfunded guaranteed bene-
fits”’, of a participant or beneficiary as of any
date under a single-employer plan, means an
amount equal to the excess of—

(A) the actuarial present value (deter-
mined as of such date on the basis of as-
sumptions prescribed by the corporation for
purposes of section 1344 of this title) of the
benefits of the participant or beneficiary
under the plan which are guaranteed under
section 1322 of this title, over

(B) the current value (as of such date) of
the assets of the plan which are required to
be allocated to those benefits under section
1344 of this title;

(18) “‘amount of unfunded benefit liabilities”
means, as of any date, the excess (if any) of—
(A) the value of the benefit liabilities
under the plan (determined as of such date
on the basis of assumptions prescribed by
the corporation for purposes of section 1344
of this title), over
(B) the current value (as of such date) of
the assets of the plan;

(19) ‘“‘outstanding amount of benefit liabil-
ities’” means, with respect to any plan, the ex-
cess (if any) of—

(A) the value of the benefit liabilities
under the plan (determined as of the termi-
nation date on the basis of assumptions pre-
scribed by the corporation for purposes of
section 1344 of this title), over

(B) the value of the benefit liabilities
which would be so determined by only tak-
ing into account benefits which are guaran-
teed under section 1322 of this title or to
which assets of the plan are allocated under
section 1344 of this title;

(20) ‘“‘person’ has the meaning set forth in
section 1002(9) of this title;
(21) ‘“‘affected party’ means, with respect to
a plan—
(A) each participant in the plan,
(B) each beneficiary under the plan who is
a beneficiary of a deceased participant or
who is an alternate payee (within the mean-
ing of section 1056(d)(3)(K) of this title)
under an applicable qualified domestic rela-
tions order (within the meaning of section
1056(d)(3)(B)(i) of this title),
(C) each employee organization represent-
ing participants in the plan, and
(D) the corporation,

except that, in connection with any notice re-
quired to be provided to the affected party, if



Page 513

an affected party has designated, in writing, a
person to receive such notice on behalf of the
affected party, any reference to the affected
party shall be construed to refer to such per-
son.

(b)(1) An individual who owns the entire inter-
est in an unincorporated trade or business is
treated as his own employer, and a partnership
is treated as the employer of each partner who
is an employee within the meaning of section
401(c)(1) of title 26. For purposes of this sub-
chapter, under regulations prescribed by the
corporation, all employees of trades or busi-
nesses (whether or not incorporated) which are
under common control shall be treated as em-
ployed by a single employer and all such trades
and businesses as a single employer. The regula-
tions prescribed under the preceding sentence
shall be consistent and coextensive with regula-
tions prescribed for similar purposes by the Sec-
retary of the Treasury under section 414(c) of
title 26.

(2) For purposes of subtitle E of this sub-
chapter—

(A) except as otherwise provided in subtitle

E of this subchapter, contributions or other

payments shall be considered made under a

plan for a plan year if they are made within

the period prescribed under section 412(c)(10)3
of title 26 (determined, in the case of a termi-
nated plan, as if the plan had continued be-
yond the termination date), and

(B) the term ‘‘Secretary of the Treasury’’
means the Secretary of the Treasury or such

Secretary’s delegate.

(Pub. L. 93-406, title IV, §4001, Sept. 2, 1974, 88
Stat. 1003; Pub. L. 96-364, title IV, §402(a)(1),
Sept. 26, 1980, 94 Stat. 1296; Pub. L. 99-272, title
XI, §11004, Apr. 7, 1986, 100 Stat. 238; Pub. L.
100-203, title IX, §§9312(b)(4), (b), 9313(a)(2)(F),
Dec. 22, 1987, 101 Stat. 1330-363, 1330-365; Pub. L.
101-239, title VII, §7891(a)(1), Dec. 19, 1989, 103
Stat. 2445; Pub. L. 102-229, title II, §214, Dec. 12,
1991, 105 Stat. 1718; Pub. L. 103-465, title VII,
§761(a)(11), Dec. 8, 1994, 108 Stat. 5034; Pub. L.
109-280, title I, §108(b)(1), formerly §107(b)(1),
Aug. 17, 2006, 120 Stat. 819, renumbered Pub. L.
111-192, title II, §202(a), June 25, 2010, 124 Stat.
1297.)

REFERENCES IN TEXT

Section 1322(c) of this title, referred to in subsec.
(a)(6), (7), was redesignated section 1322(d) of this title
by Pub. L. 100-203, title IX, §9312(b)(3)(A)(i), Dec. 22,
1987, 101 Stat. 1330-362.

This chapter, referred to in subsec. (a)(8), was in the
original ‘‘this Act’’, meaning Pub. L. 93-406, known as
the Employee Retirement Income Security Act of 1974.
Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

Section 412, referred to in subsec. (b)(2)(A), was
amended generally by Pub. L. 109-280, title I, §111(a),
Aug. 17, 2006, 120 Stat. 820, and as so amended, no longer
contains a subsec. (¢)(10).

CODIFICATION

In subsec. (a)(14)(C)({i)(I), ‘“‘section 40102(a)(2) of title
49 substituted for ‘‘section 101(3) of the Federal Avia-

3See References in Text note below.
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tion Act of 1958 and ‘‘section 41102 of title 49’ sub-
stituted for ‘‘section 401 of such Act’ on authority of
Pub. L. 103-272, §6(b), July 5, 1994, 108 Stat. 1378, the
first section of which enacted subtitles II, III, and V to
X of Title 49, Transportation.

AMENDMENTS
2006—Subsec. (a)(13). Pub. L. 109-280 substituted
£1082(b)(1)””  for  1082(c)(11)(A)”’,  “‘1082(b)(2)’  for
£1082(c)A1)(B)”’, “*412(b)(1)”" for **412(c)(I1)(A)”’, and
“412(b)(2)”* for 412(c)(11)(B)”’.
1994—Subsec. (a)(13). Pub. L. 103-465 substituted

‘“means a person described in section 1082(c)(11)(A) of
this title (without regard to section 1082(c)(11)(B) of
this title) or section 412(c)(11)(A) of title 26 (without re-
gard to section 412(c)(11)(B) of such title).” for ‘‘means
a person—

‘““(A) who is responsible, in connection with such
plan, for meeting the funding requirements under sec-
tion 1082 of this title or section 412 of title 26, or

‘(B) who is a member of the controlled group of a
person described in subparagraph (A), has been re-
sponsible for meeting such funding requirements, and
has employed a significant number (as may be de-
fined in regulations of the corporation) of partici-
pants under such plan while such person was so re-
sponsible;”’.
1991—Subsec. (a)(14)(C). Pub. L. 102-229, which di-

rected the amendment of section 4001(a)(14) of the Em-
ployment Retirement Income Security Act of 1974 by
adding subpar. (C), was executed to section 4001(a)(14) of
the Employee Retirement Income Security Act of 1974,
which is classified to this section, to reflect the prob-
able intent of Congress.

1989—Subsecs. (a)(8), (13)(A), (14)(B), (b)), (2)(A).
Pub. L. 101-239 substituted ‘‘Internal Revenue Code of
1986’° for ‘‘Internal Revenue Code of 1954, which for
purposes of codification was translated as ‘‘title 26’
thus requiring no change in text.

1987—Subsec. (a)(16). Pub. L. 100-203, §9312(b)(4),
amended par. (16) generally. Prior to amendment, par.
(16) read as follows: ‘ ‘benefit commitments’, to a par-
ticipant or beneficiary as of any date under a single-
employer plan, means all benefits provided by the plan
with respect to the participant or beneficiary which—

‘“(A) are guaranteed under section 1322 of this title,

“(B) would be guaranteed under section 1322 of this
title, but for the operation of subsection 1322(b) of
this title, or

‘“(C) constitute—

‘(i) early retirement supplements or subsidies, or
¢“(ii) plant closing benefits,

irrespective of whether any such supplements, sub-
sidies, or benefits are benefits guaranteed under sec-
tion 1322 of this title, if the participant or beneficiary
has satisfied, as of such date, all of the conditions re-
quired of him or her under the provisions of the plan
to establish entitlement to the benefits, except for
the submission of a formal application, retirement,
completion of a required waiting period subsequent to
application for benefits, or designation of a bene-
ficiary;”.

Subsec. (a)(18). Pub. L. 100-203, §9313(a)(2)(F), amend-
ed par. (18) generally. Prior to amendment, par. (18)
read as follows: *‘ ‘amount of unfunded benefit commit-
ments’, of a participant or beneficiary as of any date
under a single-employer plan, means an amount equal
to the excess of—

‘“(A) the actuarial present value (determined as of
such date on the basis of assumptions prescribed by
the corporation for purposes of section 1344 of this
title) of the benefit commitments to the participant
or beneficiary under the plan, over

“(B) the current value (as of such date) of the as-
sets of the plan which are required to be allocated to
those benefit commitments under section 1344 of this
title;”.

Subsec. (a)(19). Pub. L. 100-203, §9312(b)(5), amended
par. (19) generally. Prior to amendment, par. (19) read
as follows: ‘‘‘outstanding amount of benefit commit-
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ments’, of a participant or beneficiary under a termi-
nated single-employer plan, means the excess of—

““(A) the actuarial present value (determined as of
the termination date on the basis of assumptions pre-
scribed by the corporation for purposes of section 1344
of this title) of the benefit commitments to such par-
ticipant or beneficiary under the plan, over

‘(B) the actuarial present value (determined as of
such date on the basis of assumptions prescribed by
the corporation for purposes of section 1344 of this
title) of the benefits of such participant or bene-
ficiary which are guaranteed under section 1322 of
this title or to which assets of the plan are required
to be allocated under section 1344 of this title;”’.
1986—Subsec. (a)(2). Pub. L. 99-272, §11004(a)(1),

amended par. (2) generally, substituting provisions de-
fining ‘‘substantial employer’”’ for any plan year of a
single-employer plan for provisions defining ‘‘substan-
tial employer’”’ for any plan year as an employer, treat-
ing employers who are members of the same affiliated
group as one employer, who has made contributions to
or under a plan under which more than one employer,
other than a multi-employer plan, makes contributions
for each of the two immediately preceding plan years
or the second and third preceding plan years equaling
or exceeding 10 percent of all employer contributions
paid to or under that plan for such year.

Subsec. (a)(13). Pub. L. 99-272, §11004(a)(2)-(4), added
par. (13).

Subsec. (a)(14). Pub. L. 99-272, §11004(a)(2)-(4), added
par. (14).

Subsec. (a)(15) to (21). Pub. L. 99-272, §11004(a)(2)—(4),
added pars. (15) to (21).

Subsec. (b). Pub. L. 99-272, §11004(b), designated exist-
ing provisions as par. (1), added par. (2), and struck out
amendments by Pub. L. 96-364, §402(a)(1)(F), which had
been executed by designating existing provisions as
par. (1) and adding pars. (2) to (4). See 1980 Amendment
note below. For successor provisions to former pars. (2),
(3), and (4), see subsecs. (a)(15), (b)(2)(A), and (b)(2)(B),
respectively.

1980—Subsec. (a)(2). Pub. L. 96-364, §402(a)(1)(A), in-
serted provision excepting multiemployer plan.

Subsec. (a)(3). Pub. L. 96-364, §402(a)(1)(B), substan-
tially revised definition of term ‘‘multiemployer plan”
by, among other changes, adding subpars. (A) to (C) and
cl. (i), and restating existing provisions as cl. (ii) with
respect to plan years beginning before Sept. 26, 1980.

Subsec. (a)(6). Pub. L. 96-364, §402(a)(1)(C), inserted
references to section 1322a of this title.

Subsec. (a)(7). Pub. L. 96-364, §402(a)(1)(D), inserted
reference to section 1322a(g) of this title.

Subsec. (a)(8) to (12). Pub. L. 96-364, §402(a)(1)(E),
added pars. (8) to (12).

Subsec. (b). Pub. L. 96-364, §402(a)(1)(F), which was ex-
ecuted by designating existing provisions as par. (1) and
adding pars. (2) to (4), notwithstanding directory lan-
guage that pars. (2) to (4) be added at end of subsec.
(c)(1) as redesignated, was struck out by Pub. L. 99-272,
§11004(b). See 1986 Amendment note above.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-280 applicable to plan
years beginning after 2007, see section 108(e) of Pub. L.
109-280, set out as a note under section 1021 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-465 effective as if included
in the Pension Protection Act, Pub. L. 100-203,

§§9302-9346, see section 761(b)(2) of Pub. L. 103-465, set
out as a note under section 1056 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Section 9312(d)(1) of Pub. L. 100-203, as amended by
Pub. L. 101-239, title VII, §7881(f)(9), Dec. 19, 1989, 103
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Stat. 2440, provided that: ‘“The amendments made by
this section [amending this section and sections 1305,
1322, 1341, 1342, 1349, 1362, 1364, and 1368 of this title and
repealing section 1349 of this title] shall apply with re-
spect to—

““(A) plan terminations under section 4041 of ERISA

[29 U.S.C. 1341] with respect to which notices of in-

tent to terminate are provided under section

4041(a)(2) of ERISA after December 17, 1987, and

‘(B) plan terminations with respect to which pro-
ceedings are instituted by the Pension Benefit Guar-

anty Corporation under section 4042 of ERISA [29

U.S.C. 1342] after December 17, 1987.”

Section 9313(c) of Pub. L. 100-203 provided that: ‘“The
amendments made by this section [amending this sec-
tion and sections 1341 and 1367 of this title] shall apply
with respect to plan terminations under section 4041 of
ERISA [29 U.S.C. 1341] with respect to which notices of
intent to terminate are provided under section
4041(a)(2) of ERISA after December 17, 1987.”

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
OF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

COORDINATION OF INTERNAL REVENUE CODE OF 1986
WITH EMPLOYEE RETIREMENT INCOME SECURITY ACT
OF 1974

This subchapter not applicable in interpreting Inter-
nal Revenue Code of 1986, except to the extent specifi-
cally provided in such Code, or as determined by the
Secretary of the Treasury, see section 9343(a) of Pub. L.
100-203, set out as a note under section 401 of Title 26,
Internal Revenue Code.

§ 1302. Pension Benefit Guaranty Corporation
(a) Establishment within Department of Labor

There is established within the Department of
Labor a body corporate to be known as the Pen-
sion Benefit Guaranty Corporation. In carrying
out its functions under this subchapter, the cor-
poration shall be administered by a Director,
who shall be appointed by the President, by and
with the advice and consent of the Senate, and
who shall act in accordance with the policies es-
tablished by the board. The purposes of this sub-
chapter, which are to be carried out by the cor-
poration, are—

(1) to encourage the continuation and main-
tenance of voluntary private pension plans for
the benefit of their participants,

(2) to provide for the timely and uninter-
rupted payment of pension benefits to partici-
pants and beneficiaries under plans to which
this subchapter applies, and

(3) to maintain premiums established by the
corporation under section 1306 of this title at
the lowest level consistent with carrying out
its obligations under this subchapter.
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(b) Powers of corporation

To carry out the purposes of this subchapter,
the corporation has the powers conferred on a
nonprofit corporation under the District of Co-
lumbia Nonprofit Corporation Act and, in addi-
tion to any specific power granted to the cor-
poration elsewhere in this subchapter or under
that Act, the corporation has the power—

(1) to sue and be sued, complain and defend,
in its corporate name and through its own
counsel, in any court, State or Federal;

(2) to adopt, alter, and use a corporate seal,
which shall be judicially noticed;

(3) to adopt, amend, and repeal, by the board
of directors, bylaws, rules, and regulations re-
lating to the conduct of its business and the
exercise of all other rights and powers granted
to it by this chapter and such other bylaws,
rules, and regulations as may be necessary to
carry out the purposes of this subchapter;

(4) to conduct its business (including the
carrying on of operations and the maintenance
of offices) and to exercise all other rights and
powers granted to it by this chapter in any
State or other jurisdiction without regard to
qualification, licensing, or other requirements
imposed by law in such State or other jurisdic-
tion;

(5) to lease, purchase, accept gifts or dona-
tions of, or otherwise to acquire, to own, hold,
improve, use, or otherwise deal in or with, and
to sell, convey, mortgage, pledge, lease, ex-
change, or otherwise dispose of, any property,
real, personal, or mixed, or any interest there-
in wherever situated;

(6) to appoint and fix the compensation of
such officers, attorneys, employees, and
agents as may be required, to determine their
qualifications, to define their duties, and, to
the extent desired by the corporation, require
bonds for them and fix the penalty thereof,
and to appoint and fix the compensation of ex-
perts and consultants in accordance with the
provisions of section 3109 of title 5;

(7) to utilize the personnel and facilities of
any other agency or department of the United
States Government, with or without reim-
bursement, with the consent of the head of
such agency or department; and

(8) to enter into contracts, to execute instru-
ments, to incur liabilities, and to do any and
all other acts and things as may be necessary
or incidental to the conduct of its business and
the exercise of all other rights and powers
granted to the corporation by this chapter.

(c) Omitted

(d) Board of directors; compensation; reimburse-
ment for expenses

The board of directors of the corporation con-
sists of the Secretary of the Treasury, the Sec-
retary of Labor, and the Secretary of Commerce.
Members of the Board shall serve without com-
pensation, but shall be reimbursed for travel,
subsistence, and other necessary expenses in-
curred in the performance of their duties as
members of the board. The Secretary of Labor is
the chairman of the board of directors.
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(e) Meetings

The board of directors shall meet at the call of
its chairman, or as otherwise provided by the
bylaws of the corporation.

(f) Adoption of bylaws; amendment, alteration;
publication in the Federal Register

As soon as practicable, but not later than 180
days after September 2, 1974, the board of direc-
tors shall adopt initial bylaws and rules relating
to the conduct of the business of the corpora-
tion. Thereafter, the board of directors may
alter, supplement, or repeal any existing bylaw
or rule, and may adopt additional bylaws and
rules from time to time as may be necessary.
The chairman of the board shall cause a copy of
the bylaws of the corporation to be published in
the Federal Register not less often than once
each year.

(g) Exemption from taxation

(1) The corporation, its property, its franchise,
capital, reserves, surplus, and its income (in-
cluding, but not limited to, any income of any
fund established under section 1305 of this title),
shall be exempt from all taxation now or here-
after imposed by the United States (other than
taxes imposed under chapter 21 of title 26, relat-
ing to Federal Insurance Contributions Act [26
U.S.C. 3101 et seq.], and chapter 23 of title 26, re-
lating to Federal Unemployment Tax Act [26
U.S.C. 3301 et seq.]), or by any State or local tax-
ing authority, except that any real property and
any tangible personal property (other than cash
and securities) of the corporation shall be sub-
ject to State and local taxation to the same ex-
tent according to its value as other real and tan-
gible personal property is taxed.

(2) The receipts and disbursements of the cor-
poration in the discharge of its functions shall
be included in the totals of the budget of the
United States Government. The United States is
not liable for any obligation or liability in-
curred by the corporation.

(3) Omitted.

(h) Advisory committee to corporation

(1) There is established an advisory committee
to the corporation, for the purpose of advising
the corporation as to its policies and procedures
relating to (A) the appointment of trustees in
termination proceedings, (B) investment of mon-
eys, (C) whether plans being terminated should
be liquidated immediately or continued in oper-
ation under a trustee, and (D) such other issues
as the corporation may request from time to
time. The advisory committee may also rec-
ommend persons for appointment as trustees in
termination proceedings, make recommenda-
tions with respect to the investment of moneys
in the funds, and advise the corporation as to
whether a plan subject to being terminated
should be liquidated immediately or continued
in operation under a trustee.

(2) The advisory committee consists of seven
members appointed, from among individuals
recommended by the board of directors, by the
President. Of the seven members, two shall rep-
resent the interests of employee organizations,
two shall represent the interests of employers
who maintain pension plans, and three shall rep-
resent the interests of the general public. The
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President shall designate one member as chair-
man at the time of the appointment of that
member.

(3) Members shall serve for terms of 3 years
each, except that, of the members first ap-
pointed, one of the members representing the in-
terests of employee organizations, one of the
members representing the interests of employ-
ers, and one of the members representing the in-
terests of the general public shall be appointed
for terms of 2 years each, one of the members
representing the interests of the general public
shall be appointed for a term of 1 year, and the
other members shall be appointed to full 3-year
terms. The advisory committee shall meet at
least six times each year and at such other
times as may be determined by the chairman or
requested by any three members of the advisory
committee.

(4) Members shall be chosen on the basis of
their experience with employee organizations,
with employers who maintain pension plans,
with the administration of pension plans, or
otherwise on account of outstanding dem-
onstrated ability in related fields. Of the mem-
bers serving on the advisory committee at any
time, no more than four shall be affiliated with
the same political party.

(5) An individual appointed to fill a vacancy
occurring other than by the expiration of a term
of office shall be appointed only for the un-
expired term of the member he succeeds. Any
vacancy occurring in the office of a member of
the advisory committee shall be filled in the
manner in which that office was originally
filled.

(6) The advisory committee shall appoint and
fix the compensation of such employees as it de-
termines necessary to discharge its duties, in-
cluding experts and consultants in accordance
with the provisions of section 3109 of title 5. The
corporation shall furnish to the advisory com-
mittee such professional, secretarial, and other
services as the committee may request.

(7) Members of the advisory committee shall,
for each day (including traveltime) during which
they are attending meetings or conferences of
the committee or otherwise engaged in the busi-
ness of the committee, be compensated at a rate
fixed by the corporation which is not in excess
of the daily equivalent of the annual rate of
basic pay in effect for grade GS-18 of the Gen-
eral Schedule, and while away from their homes
or regular places of business they may be al-
lowed travel expenses, including per diem in lieu
of subsistence, as authorized by section 5703 of
title 5.

(8) The Federal Advisory Committee Act does
not apply to the advisory committee established
by this subsection.

(i) Special rules regarding disasters, etc.

In the case of a pension or other employee
benefit plan, or any sponsor, administrator, par-
ticipant, beneficiary, or other person with re-
spect to such plan, affected by a Presidentially
declared disaster (as defined in section 1033(h)(3)
of title 26) or a terroristic or military action (as
defined in section 692(c)(2) of such title), the cor-
poration may, notwithstanding any other provi-
sion of law, prescribe, by notice or otherwise, a
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period of up to 1 year which may be disregarded
in determining the date by which any action is
required or permitted to be completed under
this chapter. No plan shall be treated as failing
to be operated in accordance with the terms of
the plan solely as the result of disregarding any
period by reason of the preceding sentence.

(Pub. L. 93-406, title IV, §4002, Sept. 2, 1974, 88
Stat. 1004; Pub. L. 94-455, title XV, §1510(a), Oct.
4, 1976, 90 Stat. 1741; Pub. L. 96-364, title IV,
§§403(0), 406(a), Sept. 26, 1980, 94 Stat. 1302, 1303;
Pub. L. 101-239, title VII, §7891(a)(1), Dec. 19,
1989, 103 Stat. 2445; Pub. L. 107-134, title I,
§112(c)(2), Jan. 23, 2002, 115 Stat. 2434; Pub. L.
109-280, title IV, §411(a)(1), Aug. 17, 2006, 120 Stat.
935.)

REFERENCES IN TEXT

The District of Columbia Nonprofit Corporation Act,
referred to in subsec. (b), is Pub. L. 87-569, Aug. 6, 1962,
76 Stat. 265, as amended, which is not classified to the
Code.

This chapter, referred to in subsecs. (b)(3), (4), (8) and
(i), was in original ‘‘this Act’”’, meaning Pub. L. 93-406,
known as the Employee Retirement Income Security
Act of 1974. Titles I, III, and IV of such Act are classi-
fied principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 1001 of this title and Tables.

The Federal Insurance Contributions Act, referred to
in subsec. (g)(1), is act Aug. 16, 1954, ch. 736, §§3101, 3102,
3111, 3112, 3121 to 3128, 68A Stat. 415, as amended, which
is classified generally to chapter 21 (§3101 et seq.) of
Title 26, Internal Revenue Code. For complete classi-
fication of this Act to the Code, see section 3128 of Title
26 and Tables.

The Federal Unemployment Tax Act, referred to in
subsec. (g)(1), is act Aug. 16, 1954, ch. 736, §§3301 to 3311,
68A Stat. 454, as amended, which is classified generally
to chapter 23 (§3301 et seq.) of Title 26. For complete
classification of this Act to the Code, see section 3311
of Title 26 and Tables.

The Federal Advisory Committee Act, referred to in
subsec. (h)(8), is Pub. L. 92-463, Oct. 6, 1972, 86 Stat. 770,
as amended, which is set out in the Appendix to Title
5, Government Organization and Employees.

CODIFICATION

Subsec. (¢c) amended section 5108 of Title 5, Govern-
ment Organization and Employees, and subsec. (g)(3)
amended section 846 of former Title 31, Money and Fi-
nance.

AMENDMENTS

2006—Subsec. (a). Pub. L. 109-280 in introductory pro-
visions substituted ‘‘In carrying out its functions under
this subchapter, the corporation shall be administered
by a Director, who shall be appointed by the President,
by and with the advice and consent of the Senate, and
who shall act in accordance with the policies estab-
lished by the board” for ‘“In carrying out its functions
under this subchapter, the corporation shall be admin-
istered by the chairman of the board of directors in ac-
cordance with policies established by the board’.

2002—Subsec. (i). Pub. L. 107-134 added subsec. (i).

1989—Subsec. (g)(1). Pub. L. 101-239 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

1980—Subsec. (b)(3). Pub. L. 96-364, §403(]), inserted
provisions respecting bylaws, etc., to carry out this
subchapter.

Subsec. (2)(2). Pub. L. 96-364, §406(a), substituted pro-
visions relating to inclusion of receipts and disburse-
ments in United States budget totals and nonliability
of United States for obligation or liability of corpora-
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tion, for provisions relating to noninclusion of receipts
and disbursements in United States budget totals, ex-
emption from limitations with respect to budget out-
lays, and restrictions on liability for obligation or li-
ability incurred by the corporation.

1976—Subsec. (g)(1). Pub. L. 94-455 exempted corpora-
tion from all taxation now or hereafter imposed by
United States (other than taxes imposed under chapter
21 of title 26, relating to Federal Insurance Contribu-
tions Act, and chapter 23 of title 26, relating to Federal
Unemployment Tax Act).

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-134 applicable to disasters
and terroristic or military actions occurring on or after
Sept. 11, 2001, with respect to any action of the Sec-
retary of the Treasury, the Secretary of Labor, or the
Pension Benefit Guaranty Corporation occurring on or
after Jan. 23, 2002, see section 112(f) of Pub. L. 107-134,
set out as a note under section 6081 of Title 26, Internal
Revenue Code.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

Section 406(b) of Pub. L. 96-364 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] shall apply to fiscal years beginning after Sep-
tember 30, 1980.”’

EFFECTIVE DATE OF 1976 AMENDMENT

Section 1510(b) of Pub. L. 94-455 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] shall take effect on September 2, 1974.”

TRANSITION

Pub. L. 109-280, title IV, §411(d), Aug. 17, 2006, 120
Stat. 936, provided that: ‘“The term of the individual
serving as Executive Director of the Pension Benefit
Guaranty Corporation on the date of enactment of this
Act [Aug. 17, 2006] shall expire on such date of enact-
ment. Such individual, or any other individual, may
serve as interim Director of such Corporation until an
individual is appointed as Director of such Corporation
under section 4002 of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1302) (as amended by this
Act).”

REFERENCES IN OTHER LAWS TO GS-16, 17, OR 18 PAY
RATES

References in laws to the rates of pay for GS-16, 17,
or 18, or to maximum rates of pay under the General
Schedule, to be considered references to rates payable
under specified sections of Title 5, Government Organi-
zation and Employees, see section 529 [title I, §101(c)(1)]
of Pub. L. 101-509, set out in a note under section 5376
of Title 5.

§1303. Operation of corporation

(a) Investigatory authority; audit of statistically
significant number of terminating plans

The corporation may make such investiga-
tions as it deems necessary to enforce any provi-
sion of this subchapter or any rule or regulation
thereunder, and may require or permit any per-
son to file with it a statement in writing, under
oath or otherwise as the corporation shall deter-
mine, as to all the facts and circumstances con-
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cerning the matter to be investigated. The cor-
poration shall annually audit a statistically sig-
nificant number of plans terminating under sec-
tion 1341(b) of this title to determine whether
participants and beneficiaries have received
their benefit commitments and whether section
1350(a) of this title has been satisfied. Each
audit shall include a statistically significant
number of participants and beneficiaries.

(b) Discovery powers vested in board members

or officers designated by the chairman

For the purpose of any such investigation, or
any other proceeding under this subchapter, the
Director, any member of the board of directors
of the corporation, or any officer designated by
the Director or chairman, may administer oaths
and affirmations, subpena witnesses, compel
their attendance, take evidence, and require the
production of any books, papers, correspond-
ence, memoranda, or other records which the
corporation deems relevant or material to the
inquiry.

(c) Contempt

In the case of contumacy by, or refusal to obey
a subpena issued to, any person, the corporation
may invoke the aid of any court of the United
States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where
such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, and other records.
The court may issue an order requiring such per-
son to appear before the corporation, or member
or officer designated by the corporation, and to
produce records or to give testimony related to
the matter under investigation or in question.
Any failure to obey such order of the court may
be punished by the court as a contempt thereof.
All process in any such case may be served in
the judicial district in which such person is an
inhabitant or may be found.
(d) Cooperation with other governmental agen-

cies

In order to avoid unnecessary expense and du-
plication of functions among government agen-
cies, the corporation may make such arrange-
ments or agreements for cooperation or mutual
assistance in the performance of its functions
under this subchapter as is practicable and con-
sistent with law. The corporation may utilize
the facilities or services of any department,
agency, or establishment of the United States or
of any State or political subdivision of a State,
including the services of any of its employees,
with the lawful consent of such department,
agency, or establishment. The head of each de-
partment, agency, or establishment of the
United States shall cooperate with the corpora-
tion and, to the extent permitted by law, pro-
vide such information and facilities as it may
request for its assistance in the performance of
its functions under this subchapter. The Attor-
ney General or his representative shall receive
from the corporation for appropriate action such
evidence developed in the performance of its
functions under this subchapter as may be found
to warrant consideration for criminal prosecu-
tion under the provisions of this or any other
Federal law.
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(e) Civil actions by corporation; jurisdiction;
process; expeditious handling of case; costs;
limitation on actions

(1) Civil actions may be brought by the cor-
poration for appropriate relief, legal or equi-
table or both, to enforce (A) the provisions of
this subchapter, and (B) in the case of a plan
which is covered under this subchapter (other
than a multiemployer plan) and for which the
conditions for imposition of a lien described in
section 1083(k)(1)(A) and (B) of this title or sec-
tion 430(k)(1)(A) and (B) of title 26 have been
met, section 1082 of this title and section 412 of
title 26.

(2) Except as otherwise provided in this sub-
chapter, where such an action is brought in a
district court of the United States, it may be
brought in the district where the plan is admin-
istered, where the violation took place, or where
a defendant resides or may be found, and process
may be served in any other district where a de-
fendant resides or may be found.

(3) The district courts of the United States
shall have jurisdiction of actions brought by the
corporation under this subchapter without re-
gard to the amount in controversy in any such
action.

(4) Repealed. Pub. L. 98-620, title IV, §402(33),
Nov. 8, 1984, 98 Stat. 3360.

(5) In any action brought under this sub-
chapter, whether to collect premiums, penalties,
and interest under section 1307 of this title or
for any other purpose, the court may award to
the corporation all or a portion of the costs of
litigation incurred by the corporation in connec-
tion with such action.

(6)(A) Except as provided in subparagraph (C),
an action under this subsection may not be
brought after the later of—

(i) 6 years after the date on which the cause
of action arose, or

(ii) 3 years after the applicable date specified
in subparagraph (B).

(B)(i) Except as provided in clause (ii), the ap-
plicable date specified in this subparagraph is
the earliest date on which the corporation ac-
quired or should have acquired actual knowledge
of the existence of such cause of action.

(ii) If the corporation brings the action as a
trustee, the applicable date specified in this sub-
paragraph is the date on which the corporation
became a trustee with respect to the plan if such
date is later than the date described in clause
(1).
(C) In the case of fraud or concealment, the pe-
riod described in subparagraph (A)(ii) shall be
extended to 6 years after the applicable date
specified in subparagraph (B).

() Civil actions against corporation; appropriate
court; award of costs and expenses; limita-
tion on actions; jurisdiction; removal of ac-
tions

(1) Except with respect to withdrawal liability
disputes under part 1 of subtitle E of this sub-
chapter, any person who is a fiduciary, em-
ployer, contributing sponsor, member of a con-
tributing sponsor’s controlled group, partici-
pant, or beneficiary, and is adversely affected by
any action of the corporation with respect to a
plan in which such person has an interest, or
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who is an employee organization representing
such a participant or beneficiary so adversely
affected for purposes of collective bargaining
with respect to such plan, may bring an action
against the corporation for appropriate equi-
table relief in the appropriate court.

(2) For purposes of this subsection, the term
‘“‘appropriate court’” means—

(A) the United States district court before
which proceedings under section 1341 or 1342 of
this title are being conducted,

(B) if no such proceedings are being con-
ducted, the United States district court for
the judicial district in which the plan has its
principal office, or

(C) the United States District Court for the
District of Columbia.

(3) In any action brought under this sub-
section, the court may award all or a portion of
the costs and expenses incurred in connection
with such action to any party who prevails or
substantially prevails in such action.

(4) This subsection shall be the exclusive
means for bringing actions against the corpora-
tion under this subchapter, including actions
against the corporation in its capacity as a
trustee under section 1342 or 13491 of this title.

(5)(A) Except as provided in subparagraph (C),
an action under this subsection may not be
brought after the later of—

(i) 6 years after the date on which the cause
of action arose, or

(ii) 3 years after the applicable date specified
in subparagraph (B).

(B)(i) Except as provided in clause (ii), the ap-
plicable date specified in this subparagraph is
the earliest date on which the plaintiff acquired
or should have acquired actual knowledge of the
existence of such cause of action.

(ii) In the case of a plaintiff who is a fiduciary
bringing the action in the exercise of fiduciary
duties, the applicable date specified in this sub-
paragraph is the date on which the plaintiff be-
came a fiduciary with respect to the plan if such
date is later than the date specified in clause (i).

(C) In the case of fraud or concealment, the pe-
riod described in subparagraph (A)(ii) shall be
extended to 6 years after the applicable date
specified in subparagraph (B).

(6) The district courts of the United States
have jurisdiction of actions brought under this
subsection without regard to the amount in con-
troversy.

(7) In any suit, action, or proceeding in which
the corporation is a party, or intervenes under
section 1451 of this title, in any State court, the
corporation may, without bond or security, re-
move such suit, action, or proceeding from the
State court to the United States district court
for the district or division in which such suit,
action, or proceeding is pending by following
any procedure for removal now or hereafter in
effect.

(Pub. L. 93-406, title IV, §4003, Sept. 2, 1974, 88
Stat. 1006; Pub. L. 96-364, title IV, §§402(a)(2),
403(k), Sept. 26, 1980, 94 Stat. 1297, 1302; Pub. L.
98-620, title IV, §402(33), Nov. 8, 1984, 98 Stat.
3360; Pub. L. 99-272, title XI, §§11014(b)(1), (2),

1See References in Text note below.
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11016(c)(5), Apr. 7, 1986, 100 Stat. 262, 264, 274;
Pub. L. 103-465, title VII, §§773(a), 776(b)(1), Dec.
8, 1994, 108 Stat. 5044, 5048; Pub. L. 109-280, title
I, §108(b)(2), formerly §107(b)(2), title IV,
§411(a)(2), Aug. 17, 2006, 120 Stat. 819, 935, renum-
bered Pub. L. 111-192, title II, §202(a), June 25,
2010, 124 Stat. 1297.)

REFERENCES IN TEXT

Section 1349 of this title, referred to in subsec. (f)(4),
was repealed by Pub. L. 100-203, title IX, §9312(a), Dec.
22, 1987, 101 Stat. 1330-361.

AMENDMENTS
2006—Subsec. (b). Pub. L. 109-280, §411(a)(2), sub-
stituted ‘‘under this subchapter, the Director, any

member’’ for ‘“‘under this subchapter, any member’’ and
‘““‘designated by the Director or chairman’ for ‘‘des-
ignated by the chairman’’.

Subsec. (e)(1). Pub. L. 109-280, §108(b)(2), formerly
§107(b)(2), as renumbered by Pub. L. 111-192, substituted
£1083(k)(1)(A) and (B)” for “1082(f)(1)(A) and (B)” and
“430(k)(1)(A) and (B)”’ for ‘412(n)(1)(A) and (B)”".

1994—Subsec. (a). Pub. L. 103-465, §776(b)(1), inserted
“and whether section 1350(a) of this title has been sat-
isfied”’ before period at end of second sentence.

Subsec. (e)(1). Pub. L. 103-465, §773(a), inserted ‘“(A)”
after ‘‘enforce’ and substituted ¢, and” and cl. (B) for
period at end.

1986—Subsec. (a). Pub. L. 99-272, §11016(c)(b), inserted
provisions directing the corporation to audit annually
a statistically significant number of plans terminating
under section 1341(b) of this title to determine whether
participants and beneficiaries have received their bene-
fit commitments and to include a statistically signifi-
cant number of participants and beneficiaries in each
audit.

Subsec. (e)(6). Pub. L. 99-272, §11014(b)(2), added par.

(6).

Subsec. (f). Pub. L. 99-272, §11014(b)(1), amended sub-
sec. (f) generally. Prior to amendment, subsec. (f) read
as follows: ‘“‘Except as provided in section 1451(a)(2) of
this title, any participant, beneficiary, plan adminis-
trator, or employee adversely affected by any action of
the corporation, or by a receiver or trustee appointed
by the corporation, with respect to a plan in which
such participant, beneficiary, plan administrator or
employer has an interest, may bring an action against
the corporation, receiver, or trustee in the appropriate
court. For purposes of this subsection the term ‘appro-
priate court’ means the United States district court be-
fore which proceedings under section 1341 or 1342 of this
title are being conducted, or if no such proceedings are
being conducted the United States district court for
the district in which the plan has its principal office, or
the United States district court for the District of Co-
lumbia. The district courts of the United States have
jurisdiction of actions brought under this subsection
without regard to the amount in controversy. In any
suit, action, or proceeding in which the corporation is
a party, or intervenes under section 1451 of this title, in
any State court, the corporation may, without bond or
security, remove such suit, action, or proceeding from
the State court to the United States District Court for
the district or division embracing the place where the
same is pending by following any procedure for removal
now or hereafter in effect.”

1984—Subsec. (e)(4). Pub. L. 98-620 struck out par. (4)
which provided that upon application by the corpora-
tion to a court of the United States for expedited han-
dling of any case in which the corporation was a party,
it was the duty of that court to assign such case for
hearing at the earliest practical date and to cause such
case to be in every way expedited.

1980—Subsec. (a). Pub. L. 96-364, §402(a)(2)(A), sub-
stituted ‘‘enforce’ for ‘‘determine whether any person
has violated or is about to violate’.

Subsec. (e)(1). Pub. L. 96-364, §402(a)(2)(B), substituted
“enforce’ for ‘‘redress violations of”’.
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Subsec. (f). Pub. L. 96-364, §§402(a)(2)(C), 403(k), sub-
stituted ‘‘Except as provided in section 1451(a)(2) of the
title, any” for ‘“‘Any”’ and inserted provisions relating
to removal of actions.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 108(b)(2) of Pub. L. 109-280 ap-
plicable to plan years beginning after 2007, see section
108(e) of Pub. L. 109-280, set out as a note under section
1021 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Section 773(b) of Pub. L. 103-465 provided that: ‘“The
amendments made by this section [amending this sec-
tion] shall be effective for installments and other pay-
ments required under section 302 of the Employee Re-
tirement Income Security Act of 1974 [29 U.S.C. 1082] or
section 412 of the Internal Revenue Code of 1986 [26
U.S.C. 412] that become due on or after the date of the
enactment of this Act [Dec. 8, 1994].”

Amendment by section 776(b)(1) of Pub. L. 103-465 ef-
fective with respect to distributions that occur in plan
years commencing on or after Jan. 1, 1996, see section
T76(e) of Pub. L. 103-465, set out as a note under section
1056 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 11014(b)(3) of Pub. L. 99-272 provided that:
““The amendments made by this subsection [amending
this section] shall apply with respect to actions filed
after the date of the enactment of this Act [Apr. 7,
1986].”

Amendment by section 11016(c)(5) of Pub. L. 99-272 ef-
fective Jan. 1, 1986, with certain exceptions, see section
11019 of Pub. L. 99-272, set out as a note under section
1341 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as a note under section 1657 of Title 28, Judici-
ary and Judicial Procedure.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
oF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

§1304. Repealed. Pub. L. 99-272, title
§11016(c)(6), Apr. 7, 1986, 100 Stat. 274

Section, Pub. L. 93-406, title IV, §4004, Sept. 2, 1974, 88
Stat. 1008, related to appointment, within 270 days after
Sept. 2, 1974, and powers and functions of a receiver to
assume control of terminated plan and its assets.

XI,

EFFECTIVE DATE OF REPEAL

Repeal effective Jan. 1, 1986, with certain exceptions,
see section 11019 of Pub. L. 99-272, set out as an Effec-
tive Date of 1986 Amendment note under section 1341 of
this title.

§1305. Pension benefit guaranty funds
(a) Establishment of four revolving funds on
books of Treasury of the United States

There are established on the books of the
Treasury of the United States for revolving
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funds to be used by the corporation in carrying
out its duties under this subchapter. One of the
funds shall be used with respect to basic benefits
guaranteed under section 1322 of this title, one
of the funds shall be used with respect to basic
benefits guaranteed under section 1322a of this
title, one of the funds shall be used with respect
to nonbasic benefits guaranteed under section
1322 of this title (if any), and the remaining fund
shall be used with respect to nonbasic benefits
guaranteed under section 1322a of this title (if
any), other than subsection (g)(2) thereof (if
any). Whenever in this subchapter reference is
made to the term ‘‘fund” the reference shall be
considered to refer to the appropriate fund es-
tablished under this subsection.

(b) Credits to funds; availability of funds; invest-

ment of moneys in excess of current needs

(1) Each fund established under this section
shall be credited with the appropriate portion
of—

(A) funds borrowed under subsection (c) of
this section,

(B) premiums, penalties, interest,
charges collected under this subchapter,

(C) the value of the assets of a plan adminis-
tered under section 1342 of this title by a
trustee to the extent that they exceed the li-
abilities of such plan,

(D) the amount of any employer liability
payments under subtitle D of this subchapter,
to the extent that such payments exceed li-
abilities of the plan (taking into account all
other plan assets),

(E) earnings on investments of the fund or
on assets credited to the fund under this sub-
section,

(F') attorney’s fees awarded to the corpora-
tion, and

(G) receipts from any other operations under
this subchapter.

and

(2) Subject to the provisions of subsection (a)
of this section, each fund shall be available—

(A) for making such payments as the cor-
poration determines are necessary to pay ben-
efits guaranteed under section 1322 or 1322a of
this title or benefits payable under section
1350 of this title,

(B) to purchase assets from a plan being ter-
minated by the corporation when the corpora-
tion determines such purchase will best pro-
tect the interests of the corporation, partici-
pants in the plan being terminated, and other
insured plans,

(C) to repay to the Secretary of the Treasury
such sums as may be borrowed (together with
interest thereon) under subsection (c) of this
section,

(D) to pay the operational and administra-
tive expenses of the corporation, including re-
imbursement of the expenses incurred by the
Department of the Treasury in maintaining
the funds, and the Comptroller General in au-
diting the corporation, and

(E) to pay to participants and beneficiaries
the estimated amount of benefits which are
guaranteed by the corporation under this sub-
chapter and the estimated amount of other
benefits to which plan assets are allocated
under section 1344 of this title, under single-
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employer plans which are unable to pay bene-
fits when due or which are abandoned.

(3) Whenever the corporation determines that
the moneys of any fund are in excess of current
needs, it may request the investment of such
amounts as it determines advisable by the Sec-
retary of the Treasury in obligations issued or
guaranteed by the United States but, until all
borrowings under subsection (c) of this section
have been repaid, the obligations in which such
excess moneys are invested may not yield a rate
of return in excess of the rate of interest pay-
able on such borrowings.

(c) Authority to issue notes or other obligations;
purchase by Secretary of the Treasury as
public debt transaction

The corporation is authorized to issue to the
Secretary of the Treasury notes or other obliga-
tions in an aggregate amount of not to exceed
$100,000,000, in such forms and denominations,
bearing such maturities, and subject to such
terms and conditions as may be prescribed by
the Secretary of the Treasury. Such notes or
other obligations shall bear interest at a rate
determined by the Secretary of the Treasury,
taking into consideration the current average
market yield on outstanding marketable obliga-
tions of the United States of comparable matu-
rities during the month preceding the issuance
of such notes or other obligations of the cor-
poration. The Secretary of the Treasury is au-
thorized and directed to purchase any notes or
other obligations issued by the corporation
under this subsection, and for that purpose he is
authorized to use as a public debt transaction
the proceeds from the sale of any securities is-
sued under chapter 31 of title 31, and the pur-
poses for which securities may be issued under
that chapter, are extended to include any pur-
chase of such notes and obligations. The Sec-
retary of the Treasury may at any time sell any
of the notes or other obligations acquired by
him under this subsection. All redemptions, pur-
chases, and sales by the Secretary of the Treas-
ury of such notes or other obligations shall be
treated as public debt transactions of the United
States.

(d) Establishment of fifth fund; purpose, avail-
ability, etc.

(1) A fifth fund shall be established for the re-
imbursement of uncollectible withdrawal liabil-
ity under section 1402 of this title, and shall be
credited with the appropriate—

(A) premiums, penalties, and interest
charges collected under this subchapter, and

(B) earnings on investments of the fund or
on assets credited to the fund.

The fund shall be available to make payments
pursuant to the supplemental program estab-
lished under section 1402 of this title, including
those expenses and other charges determined to
be appropriate by the corporation.

(2) The corporation may invest amounts of the
fund in such obligations as the corporation con-
siders appropriate.

(e) Establishment of sixth fund; purpose, avail-
ability, etc.

(1) A sixth fund shall be established for the
supplemental benefit guarantee program pro-
vided under section 1322a(g)(2) of this title.
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(2) Such fund shall be credited with the appro-
priate—

(A) premiums, penalties, and interest
charges collected under section 1322a(g)(2) of
this title, and

(B) earnings on investments of the fund or
on assets credited to the fund.

The fund shall be available for making pay-
ments pursuant to the supplemental benefit
guarantee program established under section
1322a(g)(2) of this title, including those expenses
and other charges determined to be appropriate
by the corporation.

(3) The corporation may invest amounts of the
fund in such obligations as the corporation con-
siders appropriate.

(f) Deposit of premiums into separate revolving
fund

(1) A seventh fund shall be established and
credited with—

(A) premiums, penalties, and interest
charges collected under section 1306(a)(3)(A)(i)
of this title (not described in subparagraph
(B)) to the extent attributable to the amount
of the premium in excess of $8.50,

(B) premiums, penalties, and interest
charges collected under section 1306(a)(3)(E) of
this title, and

(C) earnings on investments of the fund or
on assets credited to the fund.

(2) Amounts in the fund shall be available for
transfer to other funds established under this
section with respect to a single-employer plan
but shall not be available to pay—

(A) administrative costs of the corporation,
or

(B) benefits under any plan which was termi-
nated before October 1, 1988,

unless no other amounts are available for such
payment.

(3) The corporation may invest amounts of the
fund in such obligations as the corporation con-
siders appropriate.

(g) Other use of funds; deposits of repayments

(1) Amounts in any fund established under this
section may be used only for the purposes for
which such fund was established and may not be
used to make loans to (or on behalf of) any other
fund or to finance any other activity of the cor-
poration.

(2) None of the funds borrowed under sub-
section (c) of this section may be used to make
loans to (or on behalf of) any fund other than a
fund described in the second sentence of sub-
section (a) of this section.

(3) Any repayment to the corporation of any
amount paid out of any fund in connection with
a multiemployer plan shall be deposited in such
fund.

(h) Voting by corporation of stock paid as liabil-
ity

Any stock in a person liable to the corporation
under this subchapter which is paid to the cor-
poration by such person or a member of such
person’s controlled group in satisfaction of such
person’s liability under this subchapter may be
voted only by the custodial trustees or outside
money managers of the corporation.

TITLE 29—LABOR

§1305

(Pub. L. 93-406, title IV, §4005, Sept. 2, 1974, 88
Stat. 1009; Pub. L. 96-364, title IV, §403(a), Sept.
26, 1980, 94 Stat. 1300; Pub. L. 99-272, title XI,
§11016(a)(1), (2), (c)(7), Apr. 7, 1986, 100 Stat. 268,
274; Pub. L. 100-203, title IX, §§9312(c)(4), 9331(d),
Dec. 22, 1987, 101 Stat. 1330-364, 1330-368; Pub. L.
103465, title VII, §776(b)(2), Dec. 8, 1994, 108 Stat.
5048.)

CODIFICATION

In subsec. (c), ‘‘chapter 31 of title 31"’ and ‘‘that chap-
ter” substituted for ‘‘the Second Liberty Bond Act, as
amended’” and ‘“‘that Act, as amended,”’, respectively,
on authority of Pub. L. 97-258, §4(b), Sept. 13, 1982, 96
Stat. 1067, the first section of which enacted Title 31,
Money and Finance.

AMENDMENTS

1994—Subsec. (b)(2)(A). Pub. L. 103465, which directed
the amendment of subpar. (A) by inserting ‘‘or benefits
payable under section 1350 of this title’ after ‘‘section
1322a of this title”’, was executed by making the inser-
tion after ‘‘section 1322 or 1322a of this title” to reflect
the probable intent of Congress.

1987—Subsec. (f). Pub. L. 100-203, §9331(d), added sub-
sec. (f). Former subsec. (f) redesignated (g).

Subsec. (g). Pub. L. 100-203, §9331(d), redesignated
former subsec. (f) as (g). Former subsec. (g) redesig-
nated (h).

Pub. L. 100-203, §9312(c)(4), struck out ‘‘or fiduciaries
with respect to trusts to which the requirements of sec-
tion 1349 of this title apply’’ after ‘‘money managers of
the corporation’.

Subsec. (h). Pub. L. 100-203, §9331(d), redesignated
former subsec. (g) as (h).

1986—Subsec. (b)(1)(F), (G). Pub. L. 99-272, §11016(a)(2),
added subpar. (F) and redesignated former subpar. (F)
as (G).

Subsec. (b)(2)(E). Pub. L. 99-272, §11016(a)(1), added
subpar. (E).

Subsec. (g). Pub. L. 99-272, §11016(c)(7), added subsec.

(8).

1980—Subsec. (a). Pub. L. 96-364, §403(a)(1), sub-
stituted provisions respecting benefits guaranteed
under sections 1322 and 1322a of this title, for provisions
respecting benefits guaranteed under sections 1322 and
1323 of this title.

Subsec. (b)(2). Pub. L. 96-364, §403(a)(2), (3), in subpar.
(A) inserted reference to section 1322a of this title,
struck out subpar. (B) relating to payments under sec-
tion 1323 of this title, and redesignated former subpars.
(C) to (E) as (B) to (D), respectively.

Subsecs. (d) to (f). Pub. L. 96-364, §403(a)(4), added
subsecs. (d) to (f).

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-465 effective with respect
to distributions that occur in plan years commencing
on or after Jan. 1, 1996, see section 776(e) of Pub. L.
103-465, set out as a note under section 1056 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by section 9312(c)(4) of Pub. L. 100-203 ap-
plicable with respect to plan terminations under sec-
tion 1341 of this title with respect to which notices of
intent to terminate are provided under section
1341(a)(2) of this title after Dec. 17, 1987, and plan termi-
nations with respect to which proceedings are insti-
tuted by the Pension Benefit Guaranty Corporation
under section 1342 of this title after that date, see sec-
tion 9312(d)(1) of Pub. L. 100-203, as amended, set out as
a note under section 1301 of this title.

Section 9331(f) of Pub. L. 100-203 provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section and sections 1306 and 1307
of this title] shall apply to plan years beginning after
December 31, 1987.

‘“(2) SEPARATE ACCOUNTING.—The amendments made
by subsection (d) [amending this section] shall apply to
fiscal years beginning after September 30, 1988.""
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EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

§ 1306. Premium rates

(a) Schedules for premium rates and bases for
application; establishment, coverage, etc.

(1) The corporation shall prescribe such sched-
ules of premium rates and bases for the applica-
tion of those rates as may be necessary to pro-
vide sufficient revenue to the fund for the cor-
poration to carry out its functions under this
subchapter. The premium rates charged by the
corporation for any period shall be uniform for
all plans, other than multiemployer plans, in-
sured by the corporation with respect to basic
benefits guaranteed by it under section 1322 of
this title, and shall be uniform for all multiem-
ployer plans with respect to basic benefits guar-
anteed by it under section 1322a of this title.

(2) The corporation shall maintain separate
schedules of premium rates, and bases for the
application of those rates, for—

(A) basic benefits guaranteed by it under
section 1322 of this title for single-employer
plans,

(B) basic benefits guaranteed by it under
section 1322a of this title for multiemployer
plans,

(C) nonbasic benefits guaranteed by it under
section 1322 of this title for single-employer
plans,

(D) nonbasic benefits guaranteed by it under
section 1322a of this title for multiemployer
plans, and

(BE) reimbursements of uncollectible with-
drawal liability under section 1402 of this title.

The corporation may revise such schedules
whenever it determines that revised schedules
are necessary. Except as provided in section
1322a(f) of this title, in order to place a revised
schedule described in subparagraph (A) or (B) in
effect, the corporation shall proceed in accord-
ance with subsection (b)(1) of this section, and
such schedule shall apply only to plan years be-
ginning more than 30 days after the date on
which a joint resolution approving such revised
schedule is enacted.

(3)(A) Except as provided in subparagraph (C),
the annual premium rate payable to the cor-
poration by all plans for basic benefits guaran-
teed under this subchapter is—

(i) in the case of a single-employer plan, for
plan years beginning after December 31, 2005,
an amount equal to the sum of $30 plus the ad-
ditional premium (if any) determined under
subparagraph (E) for each individual who is a
participant in such plan during the plan year;?

(ii) in the case of a multiemployer plan, for
the plan year within which the date of enact-
ment of the Multiemployer Pension Plan
Amendments Act of 1980 falls, an amount for

180 in original. The semicolon probably should be a comma.
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each individual who is a participant in such
plan for such plan year equal to the sum of—
(I) 50 cents, multiplied by a fraction the
numerator of which is the number of months
in such year ending on or before such date
and the denominator of which is 12, and
(IT) $1.00, multiplied by a fraction equal to
1 minus the fraction determined under
clause (i),

(iii) in the case of a multiemployer plan, for
plan years beginning after September 26, 1980,
and before January 1, 2006, an amount equal
to—

(I) $1.40 for each participant, for the first,
second, third, and fourth plan years,

(IT) $1.80 for each participant, for the fifth
and sixth plan years,

(IIT) $2.20 for each participant, for the sev-
enth and eighth plan years, and

(IV) $2.60 for each participant, for the
ninth plan year, and for each succeeding
plan year, or

(iv) in the case of a multiemployer plan, for
plan years beginning after December 31, 2005,
$8.00 for each individual who is a participant
in such plan during the applicable plan year.

(B) The corporation may prescribe by regula-
tion the extent to which the rate described in
subparagraph (A)(i) applies more than once for
any plan year to an individual participating in
more than one plan maintained by the same em-
ployer, and the corporation may prescribe regu-
lations under which the rate described in clause
(iii) or (iv) of subparagraph (A) will not apply to
the same participant in any multiemployer plan
more than once for any plan year.

(C)(@) If the sum of—

(I) the amounts in any fund for basic bene-
fits guaranteed for multiemployer plans, and

(IT) the value of any assets held by the cor-
poration for payment of basic benefits guaran-
teed for multiemployer plans,

is for any calendar year less than 2 times the
amount of basic benefits guaranteed by the cor-
poration under this subchapter for multiem-
ployer plans which were paid out of any such
fund or assets during the preceding calendar
year, the annual premium rates under subpara-
graph (A) shall be increased to the next highest
premium level necessary to insure that such
sum will be at least 2 times greater than such
amount during the following calendar year.

(ii) If the board of directors of the corporation
determines that an increase in the premium
rates under subparagraph (A) is necessary to
provide assistance to plans which are receiving
assistance under section 1431 of this title and to
plans the board finds are reasonably likely to re-
quire such assistance, the board may order such
increase in the premium rates.

(iii) The maximum annual premium rate
which may be established under this subpara-
graph is $2.60 for each participant.

(iv) The provisions of this subparagraph shall
not apply if the annual premium rate is in-
creased to a level in excess of $2.60 per partici-
pant under any other provisions of this sub-
chapter.

(D)(1) Not later than 120 days before the date
on which an increase under subparagraph (C)(ii)
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is to become effective, the corporation shall
publish in the Federal Register a notice of the
determination described in subparagraph (C)(ii),
the basis for the determination, the amount of
the increase in the premium, and the antici-
pated increase in premium income that would
result from the increase in the premium rate.
The notice shall invite public comment, and
shall provide for a public hearing if one is re-
quested. Any such hearing shall be commenced
not later than 60 days before the date on which
the increase is to become effective.

(ii) The board of directors shall review the
hearing record established under clause (i) and
shall, not later than 30 days before the date on
which the increase is to become effective, deter-
mine (after consideration of the comments re-
ceived) whether the amount of the increase
should be changed and shall publish its deter-
mination in the Federal Register.

(E)(i) Except as provided in subparagraph (H),
the additional premium determined under this
subparagraph with respect to any plan for any
plan year shall be an amount equal to the
amount determined under clause (ii) divided by
the number of participants in such plan as of the
close of the preceding plan year.

(ii) The amount determined under this clause
for any plan year shall be an amount equal to
$9.00 for each $1,000 (or fraction thereof) of un-
funded vested benefits under the plan as of the
close of the preceding plan year.

(iii) For purposes of clause (ii), the term ‘‘un-
funded vested benefits’’ means, for a plan year,
the excess (if any) of—

(I) the funding target of the plan as deter-
mined under section 1083(d) of this title for the
plan year by only taking into account vested
benefits and by using the interest rate de-
scribed in clause (iv), over

(IT) the fair market value of plan assets for
the plan year which are held by the plan on
the valuation date.

(iv) The interest rate used in valuing benefits
for purposes of subclause (I) of clause (iii) shall
be equal to the first, second, or third segment
rate for the month preceding the month in
which the plan year begins, which would be de-
termined under section 1083(h)(2)(C) of this title
if section 1083(h)(2)(D) of this title were applied
by using the monthly yields for the month pre-
ceding the month in which the plan year begins
on investment grade corporate bonds with vary-
ing maturities and in the top 3 quality levels
rather than the average of such yields for a 24-
month period.

(F) For each plan year beginning in a calendar
year after 2006, there shall be substituted for the
premium rate specified in clause (i) of subpara-
graph (A) an amount equal to the greater of—

(i) the product derived by multiplying the
premium rate specified in clause (i) of sub-
paragraph (A) by the ratio of—

(I) the national average wage index (as de-
fined in section 409(k)(1) of title 42) for the
first of the 2 calendar years preceding the
calendar year in which such plan year be-
gins, to

(IT) the national average wage index (as so
defined) for 2004; and
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(ii) the premium rate in effect under clause
(i) of subparagraph (A) for plan years begin-
ning in the preceding calendar year.

If the amount determined under this subpara-
graph is not a multiple of $1, such product shall
be rounded to the nearest multiple of $1.

(G) For each plan year beginning in a calendar
year after 2006, there shall be substituted for the
premium rate specified in clause (iv) of subpara-
graph (A) an amount equal to the greater of—

(i) the product derived by multiplying the
premium rate specified in clause (iv) of sub-
paragraph (A) by the ratio of—

(I) the national average wage index (as de-
fined in section 409(k)(1) of title 42) for the
first of the 2 calendar years preceding the
calendar year in which such plan year be-
gins, to

(IT) the national average wage index (as so
defined) for 2004; and

(ii) the premium rate in effect under clause
(iv) of subparagraph (A) for plan years begin-
ning in the preceding calendar year.

If the amount determined under this subpara-
graph is not a multiple of $1, such product shall
be rounded to the nearest multiple of $1.

(H)(i) In the case of an employer who has 25 or
fewer employees on the first day of the plan
year, the additional premium determined under
subparagraph (E) for each participant shall not
exceed $6 multiplied by the number of partici-
pants in the plan as of the close of the preceding
plan year.

(ii) For purposes of clause (i), whether an em-
ployer has 25 or fewer employees on the first day
of the plan year is determined by taking into
consideration all of the employees of all mem-
bers of the contributing sponsor’s controlled
group. In the case of a plan maintained by two
or more contributing sponsors, the employees of
all contributing sponsors and their controlled
groups shall be aggregated for purposes of deter-
mining whether the 25-or-fewer-employees limi-
tation has been satisfied.

(4) The corporation may prescribe, subject to
the enactment of a joint resolution in accord-
ance with this section or section 1322a(f) of this
title, alternative schedules of premium rates,
and bases for the application of those rates, for
basic benefits guaranteed by it under sections
1322 and 1322a of this title based, in whole or in
part, on the risks insured by the corporation in
each plan.

(5)(A) In carrying out its authority under
paragraph (1) to establish schedules of premium
rates, and bases for the application of those
rates, for nonbasic benefits guaranteed under
sections 1322 and 1322a of this title the premium
rates charged by the corporation for any period
for nonbasic benefits guaranteed shall—

(i) be uniform by category of nonbasic bene-
fits guaranteed,

(ii) be based on the risks insured in each cat-
egory, and

(iii) reflect the experience of the corporation

(including experience which may be reason-

ably anticipated) in guaranteeing such bene-

fits.

(B) Notwithstanding subparagraph (A), pre-
mium rates charged to any multiemployer plan
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by the corporation for any period for supple-
mental guarantees under section 1322a(g)(2) of
this title may reflect any reasonable consider-
ations which the corporation determines to be
appropriate.

(6)(A) In carrying out its authority under
paragraph (1) to establish premium rates and
bases for basic benefits guaranteed under sec-
tion 1322 of this title with respect to single-em-
ployer plans, the corporation shall establish
such rates and bases in coverage schedules in ac-
cordance with the provisions of this paragraph.

(B) The corporation may establish annual pre-
miums for single-employer plans composed of
the sum of—

(i) a charge based on a rate applicable to the
excess, if any, of the present value of the basic
benefits of the plan which are guaranteed over
the value of the assets of the plan, not in ex-
cess of 0.1 percent, and

(ii) an additional charge based on a rate ap-
plicable to the present value of the basic bene-
fits of the plan which are guaranteed.

The rate for the additional charge referred to in
clause (ii) shall be set by the corporation for
every year at a level which the corporation esti-
mates will yield total revenue approximately
equal to the total revenue to be derived by the
corporation from the charges referred to in
clause (i) of this subparagraph.

(C) The corporation may establish annual pre-
miums for single-employer plans based on—

(i) the number of participants in a plan, but
such premium rates shall not exceed the rates
described in paragraph (3),

(ii) wunfunded basic benefits guaranteed
under this subchapter, but such premium rates
shall not exceed the limitations applicable to
charges referred to in subparagraph (B)(i), or

(iii) total guaranteed basic benefits, but
such premium rates shall not exceed the rates
for additional charges referred to in subpara-
graph (B)(ii).

If the corporation uses two or more of the rate
bases described in this subparagraph, the pre-
mium rates shall be designed to produce ap-
proximately equal amounts of aggregate pre-
mium revenue from each of the rate bases used.
(D) For purposes of this paragraph, the cor-
poration shall by regulation define the terms
“value of assets’” and ‘‘present value of the ben-
efits of the plan which are guaranteed’” in a
manner consistent with the purposes of this sub-
chapter and the provisions of this section.
(7) PREMIUM RATE FOR CERTAIN TERMINATED
SINGLE-EMPLOYER PLANS.—
(A) IN GENERAL.—If there is a termination of
a single-employer plan under clause (ii) or (iii)
of section 1341(c)(2)(B) of this title or section
1342 of this title, there shall be payable to the
corporation, with respect to each applicable
12-month period, a premium at a rate equal to
$1,250 multiplied by the number of individuals
who were participants in the plan immediately
before the termination date. Such premium
shall be in addition to any other premium
under this section.
(B) SPECIAL RULE FOR PLANS TERMINATED IN
BANKRUPTCY REORGANIZATION.—In the case of a
single-employer plan terminated under section
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1341(c)(2)(B)(ii) of this title or under section
1342 of this title during pendency of any bank-
ruptcy reorganization proceeding under chap-
ter 11 of title 11 or under any similar law of a
State or a political subdivision of a State (or
a case described in section 1341(c)(2)(B)(i) of
this title filed by or against such person has
been converted, as of such date, to such a case
in which reorganization is sought), subpara-
graph (A) shall not apply to such plan until
the date of the discharge or dismissal of such
person in such case.

(C) APPLICABLE 12-MONTH PERIOD.—For pur-
poses of subparagraph (A)—

(i) IN GENERAL.—The term ‘‘applicable 12-

month period” means—

(I) the 12-month period beginning with
the first month following the month in
which the termination date occurs, and

(IT) each of the first two 12-month peri-
ods immediately following the period de-
scribed in subclause (I).

(ii) PLANS TERMINATED IN BANKRUPTCY RE-
ORGANIZATION.—In any case in which the re-
quirements of subparagraph (B) are met in
connection with the termination of the plan
with respect to 1 or more persons described
in such subparagraph, the 12-month period
described in clause (i)(I) shall be the 12-
month period beginning with the first month
following the month which includes the ear-
liest date as of which each such person is
discharged or dismissed in the case described
in such clause in connection with such per-
son.

(D) COORDINATION WITH SECTION 1307.—
(i) Notwithstanding section 1307 of this
title—

(I) premiums under this paragraph shall
be due within 30 days after the beginning
of any applicable 12-month period, and

(IT) the designated payor shall be the
person who is the contributing sponsor as
of immediately before the termination
date.

(ii) The fifth sentence of section 1307(a) of
this title shall not apply in connection with
premiums determined under this paragraph.

(b) Revised schedule; Congressional procedures
applicable

(1) In order to place a revised schedule (other
than a schedule described in subsection (a)(2)(C),
(D), or (E) of this section) in effect, the corpora-
tion shall transmit the proposed schedule, its
proposed effective date, and the reasons for its
proposal to the Committee on Ways and Means
and the Committee on Education and Labor of
the House of Representatives, and to the Com-
mittee on Finance and the Committee on Labor
and Human Resources of the Senate.

(2) The succeeding paragraphs of this sub-
section are enacted by Congress as an exercise of
the rulemaking power of the Senate and the
House of Representatives, respectively, and as
such they shall be deemed a part of the rules of
each House, respectively, but applicable only
with respect to the procedure to be followed in
that House in the case of resolutions described
in paragraph (3). They shall supersede other
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rules only to the extent that they are inconsist-
ent therewith. They are enacted with full rec-
ognition of the constitutional right of either
House to change the rules (so far as relating to
the procedure of that House) at any time, in the
same manner and to the same extent as in the
case of any rule of that House.

(3) For the purpose of the succeeding para-
graphs of this subsection, ‘‘resolution’ means
only a joint resolution, the matter after the re-
solving clause of which is as follows: ‘“The pro-
posed revised schedule transmitted to Congress
by the Pension Benefit Guaranty Corporation on
~ is hereby approved.’”’, the blank space there-
in being filled with the date on which the cor-
poration’s message proposing the rate was deliv-
ered.

(4) A resolution shall be referred to the Com-
mittee on Ways and Means and the Committee
on Education and Labor of the House of Rep-
resentatives and to the Committee on Finance
and the Committee on Labor and Human Re-
sources of the Senate.

(5) If a committee to which has been referred
a resolution has not reported it before the expi-
ration of 10 calendar days after its introduction,
it shall then (but not before) be in order to move
to discharge the committee from further consid-
eration of that resolution, or to discharge the
committee from further consideration of any
other resolution with respect to the proposed
adjustment which has been referred to the com-
mittee. The motion to discharge may be made
only by a person favoring the resolution, shall
be highly privileged (except that it may not be
made after the committee has reported a resolu-
tion with respect to the same proposed rate),
and debate thereon shall be limited to not more
than 1 hour, to be divided equally between those
favoring and those opposing the resolution. An
amendment to the motion is not in order, and it
is not in order to move to reconsider the vote by
which the motion is agreed to or disagreed to. If
the motion to discharge is agreed to or dis-
agreed to, the motion may not be renewed, nor
may another motion to discharge the committee
be made with respect to any other resolution
with respect to the same proposed rate.

(6) When a committee has reported, or has
been discharged from further consideration of a
resolution, it is at any time thereafter in order
(even though a previous motion to the same ef-
fect has been disagreed to) to move to proceed to
the consideration of the resolution. The motion
is highly privileged and is not debatable. An
amendment to the motion is not in order, and it
is not in order to move to reconsider the vote by
which the motion is agreed to or disagreed to.
Debate on the resolution shall be limited to not
more than 10 hours, which shall be divided
equally between those favoring and those oppos-
ing the resolution. A motion further to limit de-
bate is not debatable. An amendment to, or mo-
tion to recommit, the resolution is not in order,
and it is not in order to move to reconsider the
vote by which the resolution is agreed to or dis-
agreed to.

(7) Motions to postpone, made with respect to
the discharge from committee, or the consider-
ation of, a resolution and motions to proceed to
the consideration of other business shall be de-
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cided without debate. Appeals from the deci-
sions of the Chair relating to the application of
the rules of the Senate or the House of Rep-
resentatives, as the case may be, to the proce-
dure relating to a resolution shall be decided
without debate.

(c) Rates for plans for basic benefits

(1) Except as provided in subsection (a)(3) of
this section, and subject to paragraph (2), the
rate for all plans for basic benefits guaranteed
under this subchapter with respect to plan years
ending after September 2, 1974, is—

(A) in the case of each plan which was not a
multiemployer plan in a plan year—

(i) with respect to each plan year begin-
ning before January 1, 1978, an amount equal
to $1 for each individual who was a partici-
pant in such plan during the plan year,

(ii) with respect to each plan year begin-
ning after December 31, 1977, and before Jan-
uary 1, 1986, an amount equal to $2.60 for
each individual who was a participant in
such plan during the plan year, and?2

(iii) with respect to each plan year begin-
ning after December 31, 1985, and before Jan-
uary 1, 1988, an amount equal to $8.50 for
each individual who was a participant in
such plan during the plan year, and

(iv) with respect to each plan year begin-
ning after December 31, 1987, and before Jan-
uary 1, 1991, an amount equal to $16 for each
individual who was a participant in such
plan during the plan year, and

(B) in the case of each plan which was a
multiemployer plan in a plan year, an amount
equal to 50 cents for each individual who was
a participant in such plan during the plan
year.

(2) The rate applicable under this subsection
for the plan year preceding September 1, 1975, is
the product of—

(A) the rate described in the preceding sen-
tence; and
(B) a fraction—

(i) the numerator of which is the number
of calendar months in the plan year which
ends after September 2, 1974, and before the
date on which the new plan year commences,
and

(ii) the denominator of which is 12.

(Pub. L. 93-406, title IV, §4006, Sept. 2, 1974, 88
Stat. 1010; Pub. L. 96-364, title I, §105, Sept. 26,
1980, 94 Stat. 1264, Pub. L. 99-272, title XI,
§11005(a)-(c)(3), Apr. 7, 1986, 100 Stat. 240-242;
Pub. L. 100-203, title IX, §9331(a), (b), (e), Dec. 22,
1987, 101 Stat. 1330-367, 1330-368; Pub. L. 101-239,
title VII, §7881(h), Dec. 19, 1989, 103 Stat. 2442;
Pub. L. 101-508, title XII, §12021(a), (b), Nov. 5,
1990, 104 Stat. 1388-573; Pub. L. 103-465, title VII,
§774(a)(1), (b)(1), (2), Dec. 8, 1994, 108 Stat. 5045,
5046; Pub. L. 107-147, title IV, §405(c), Mar. 9,
2002, 116 Stat. 43; Pub. L. 108-218, title I,
§101(a)(4), Apr. 10, 2004, 118 Stat. 597; Pub. L.
108-311, title IV, §403(d), Oct. 4, 2004, 118 Stat.
1187; Pub. L. 109-171, title VIII, §8101(a)—(c), Feb.
8, 2006, 120 Stat. 180-182; Pub. L. 109-280, title III,
§301(a)(3), title IV, §§401(a)1), (b)(D), (2)(A),

280 in original. The word ‘‘and’ probably should not appear.
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405(a), Aug. 17, 2006, 120 Stat. 919, 922, 928; Pub. L.
110-458, title I, §104(a), Dec. 23, 2008, 122 Stat.
5104.)

REFERENCES IN TEXT

The plan year within which the date of enactment of
the Multiemployer Pension Plan Amendments Act of
1980 falls, referred to in subsec. (a)(3)(A)(ii), refers to
the plan year within which the date of the enactment
of Pub. L. 96-364 falls, such enactment being approved
Sept. 26, 1980.

AMENDMENTS

2008—Subsec. (a)(3)(A)(i). Pub. L. 110-458 substituted
¢2005* for <1990°.

2006—Subsec. (@)@ (A)I). Pub. L. 109-171,
§8101(a)(1)(A), substituted “$30”’ for <$19”.

Subsec. (a)(3)(A)(iii). Pub. L. 109-171,
§8101(a)(2)(A)({)(I), inserted ‘‘and before January 1,

2006, after ‘‘September 26, 1980,” in introductory provi-
sions.

Subsec. (@)@ (A)({v). Pub. L.
§8101(a)(2)(A)(@)(IT), (ii), added cl. (iv).

Subsec. (a)(3)(B). Pub. L. 109-171, §8101(c), substituted
“‘clause (iii) or (iv) of subparagraph (A)”’ for ‘‘subpara-
graph (A)(ii)”.

Subsec. (a)(3)(E)(i). Pub. L. 109-280, §405(a)(1), sub-
stituted ‘“‘Except as provided in subparagraph (H), the
additional” for ‘““The additional”.

Subsec. (2)(3)(E)(iii). Pub. L. 109-280, §401(a)(1), added
cl. (iii) and struck out former cl. (iii), which defined
“unfunded vested benefits’’ for purposes of clause (ii)
and set forth provisions relating to the interest rate
used in valuing vested benefits, the value of the plan’s
assets in the case of any plan year for which the appli-
cable percentage is 100 percent, the applicable percent-
age in the case of plan years beginning after Dec. 31,
2001, and before Jan. 1, 2004, and the annual yield taken
into account in the case of plan years beginning after
Dec. 31, 2003, and before Jan. 1, 2008.

Subsec. (a)(3)(E)({ii)(V). Pub. L. 109-280, §301(a)(3),
substituted ‘2008’ for *2006"’.

Subsec. (a)(3)(E)({iv). Pub. L. 109-280, §401(a)(1), added
cl. (iv) and struck out former cl. (iv) which read as fol-
lows: ‘“No premium shall be determined under this sub-
paragraph for any plan year if, as of the close of the
preceding plan year, contributions to the plan for the
preceding plan year were not less than the full funding
limitation for the preceding plan year under section
412(c)(7) of title 26.”

Subsec. (a)(3)(F). Pub. L. 109-171, §8101(a)(1)(B), added

109-171,

subpar. (F).

Subsec. (a)(3)(G). Pub. L. 109-171, §8101(a)(2)(B), added
subpar. (G).

Subsec. (a)(3)(H). Pub. L. 109-280, §405(a)(2), added
subpar. (H).

Subsec. (a)(7). Pub. L. 109-171, §8101(b), added par. (7).

Subsec. (a)(T)(C)(ii). Pub. L. 109-280, §401(b)(2)(A), sub-
stituted ‘‘subparagraph (B)”’ for ‘‘subparagraph
B)HD”.

Subsec. (a)(7)(E). Pub. L. 109-280, §401(b)(1), struck
out heading and text of subpar. (E). Text read as fol-
lows: ‘“‘Subparagraph (A) shall not apply with respect to
any plan terminated after December 31, 2010.”

2004-Subsec. (a)(3)(E)(1ii)(IV). Pub. L. 108-311, in last
sentence, inserted ‘‘or this subparagraph’ after ‘‘this
clause” in two places and inserted ‘‘(other than sec-
tions 1305, 1310, 1311, and 1343 of this title)’’ after ‘‘sub-
sections”’.

Subsec. (a)(3)(E)({ii)(V). Pub. L. 108-218 added subcl.
V).

2002—Subsec. (2)(3)(E)(1ii)(IV). Pub. L. 107-147 added
subcl. (IV).

1994—Subsec. (a)(3)(E)(iii). Pub. L. 103-465, §774(b)(1),
(2), in subcl. (I), inserted ‘‘or (III)” after ‘‘subclause
(II)”’, in subcl. (II), substituted ‘‘equal to the applicable
percentage’ for ‘‘equal to 80 percent’” and inserted at
end ‘‘For purposes of this subclause, the applicable per-
centage is 80 percent for plan years beginning before
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July 1, 1997, 85 percent for plan years beginning after
June 30, 1997, and before the 1st plan year to which the
first tables prescribed under section 1082(d)(7)(C)(ii)(II)
of this title apply, and 100 percent for such 1st plan
year and subsequent plan years.””, and added subcl.
(I1D).

Subsec. (a)(3)(E)(iv), (v). Pub. L. 103-465, § 774(a)(1), re-
designated cl. (v) as (iv) and struck out former cl. (iv)
which read as follows:

“@iv)(I) Except as provided in this clause, the aggre-
gate increase in the premium payable with respect to
any participant by reason of this subparagraph shall
not exceed $53.

‘(II) If an employer made contributions to a plan dur-
ing 1 or more of the 5 plan years preceding the 1st plan
year to which this subparagraph applies in an amount
not less than the maximum amount allowable as a de-
duction with respect to such contributions under sec-
tion 404 of title 26, the dollar amount in effect under
subclause (I) for the 1st 5 plan years to which this sub-
paragraph applies shall be reduced by $3 for each plan
year for which such contributions were made in such
amount.”

1990—Subsec. (a)(3)(A)({1). Pub. L. 101-508, §12021(a)(1),
substituted ‘‘for plan years beginning after December
31, 1990, an amount equal to the sum of $19” for ‘‘for
plan years beginning after December 31, 1987, an
amount equal to the sum of $16”°.

Subsec. (a)(3)(E)(ii). Pub. L. 101-508, §12021(b)(1), sub-
stituted *$9.00”" for “$6.00"".

Subsec. (a)(3)(E)({v)(I). Pub. L. 101-508, §12021(b)(2),
substituted “$53" for “$34"".

Subsec. (c)(1)(A)({iv). Pub. L.
added cl. (iv).

1989—Subsec. (a)(3)(E)(v). Pub. L. 101-239, §7881(h)(1),
added cl. (v).

Subsec. (¢)(1)(A)({ii). Pub. L. 101-239, §7881(h)(2), re-
aligned margin.

1987—Subsec. (a)(3)(A)(). Pub. L. 100-203, §9331(a),
substituted ‘‘for plan years beginning after December
31, 1987, an amount equal to the sum of $16 plus the ad-
ditional premium (if any) determined under subpara-
graph (E)” for ‘‘for plan years beginning after Decem-
ber 31, 1985, an amount equal to $8.50"°.

Subsec. (a)(3)(E). Pub. L. 100-203, §9331(b), added sub-
par. (E).

Subsec. (c)(1)(A). Pub. L. 100-203, §9331(e), struck out
“and”” at end of cl. (i), inserted ‘‘and before January 1,
1986, in cl. (ii), and added cl. (iii).

1986—Subsec. (a)(1). Pub. L. 99-272, §11005(b)(1), struck
out provision that in establishing annual premiums
with respect to plans, other than multiemployer plans,
pars. (5) and (6) of this subsection, as in effect before
Sept. 26, 1980, would continue to apply.

Subsec. (a)(2). Pub. L. 99-272, §11005(c)(1), substituted
‘‘a joint resolution approving such revised schedule is
enacted” for ‘‘the Congress approves such revised
schedule by a concurrent resolution’.

Subsec. (a)(3)(A)(1). Pub. L. 99-272, §11005(a)(1), sub-
stituted ‘‘“December 31, 1985, an amount equal to $8.50"°
for ““December 31, 1977, an amount equal to $2.60"’.

Subsec. (a)(4). Pub. L. 99-272, §11005(c)(2), substituted
‘‘the enactment of a joint resolution’ for ‘‘approval by
the Congress”’.

Subsec. (a)(6). Pub. L. 99-272, §11005(b)(2), added par.
(6).
Subsec. (b)(3). Pub. L. 99-272, §11005(c)(3), substituted
“‘joint” for ‘‘concurrent’ and ‘‘The”’ for ‘‘“That the Con-
gress favors the’ and inserted ‘‘is hereby approved’.

Subsec. (¢)(1)(A). Pub. L. 99-272, §11005(a)(2), amended
subpar. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘‘in the case of each plan which was not
a multiemployer plan in a plan year, an amount equal
to $1 for each individual who was a participant in such
plan during the plan year, and”’.

1980—Subsec. (a). Pub. L. 96-364, §105(a), substituted
provisions setting forth authority of corporation to
prescribe schedules of premium rates and bases for the
application of such rates and provisions respecting con-
tents, coverages, alternate schedules, etc., of schedules

101-508, §12021(a)(2),
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and application bases, for provisions setting forth au-
thority of corporation to prescribe insurance premium
rates and coverage schedules for the application of such
rates and provisions respecting contents, coverages,
rates, etc., of schedules and premium rates.

Subsec. (b). Pub. L. 96-364, §105(b), in par. (1) sub-
stituted ‘“(C), (D), or (E)” for “(B) or (C)”’, ‘‘revised
schedule” for ‘‘revised coverage schedule”, and
“Human Resources’ for ‘‘Public Welfare’, in par. (3)
substituted ‘‘revised schedule” for ‘‘revised coverage
schedule’”, and in par. (4) substituted ‘“‘Human Re-
sources’’ for ‘“‘Public Welfare”’.

Subsec. (¢). Pub. L. 96-364, §105(c), added subsec. (c).

CHANGE OF NAME

Committee on Labor and Human Resources of Senate
changed to Committee on Health, Education, Labor,
and Pensions of Senate by Senate Resolution No. 20,
One Hundred Sixth Congress, Jan. 19, 1999.

Committee on Education and Labor of House of Rep-
resentatives changed to Committee on Education and
the Workforce of House of Representatives by House
Resolution No. 5, One Hundred Twelfth Congress, Jan.
5, 2011.

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title IV, §401(a)(2), Aug. 17, 2006, 120
Stat. 922, provided that: ‘“The amendments made by
paragraph (1) [amending this section] shall apply with
respect to plan years beginning after 2007.”

Pub. L. 109-280, title IV, §401(b)(2)(B), Aug. 17, 2006,
120 Stat. 922, provided that: “The amendment made by
this paragraph [amending this section] shall take effect
as if included in the provision of the Deficit Reduction
Act of 2005 [Pub. L. 109-171] to which it relates.”

Pub. L. 109-280, title IV, §405(b), Aug. 17, 2006, 120
Stat. 929, provided that: “The amendment made by this
section [amending this section] shall apply to plan
years beginning after December 31, 2006.”’

Pub. L. 109-171, title VIII, §8101(d), Feb. 8, 2006, 120
Stat. 182, provided that:

‘(1) IN GENERAL.—Except as otherwise provided in
this subsection, the amendments made by this section
[amending this section] shall apply to plan years begin-
ning after December 31, 2005.

‘(2) PREMIUM RATE FOR CERTAIN TERMINATED SINGLE-
EMPLOYER PLANS.—

‘“(A) IN GENERAL.—Except as provided in subpara-
graph (B), the amendment made by subsection (b)
[amending this section] shall apply to plans termi-
nated after December 31, 2005.

‘(B) SPECIAL RULE FOR PLANS TERMINATED IN BANK-
RUPTCY.—The amendment made by subsection (b)
shall not apply to a termination of a single-employer
plan that is terminated during the pendency of any
bankruptcy reorganization proceeding under chapter
11 of title 11, United States Code (or under any simi-
lar law of a State or political subdivision of a State),
if the proceeding is pursuant to a bankruptcy filing
occurring before October 18, 2005.”

EFFECTIVE DATE OF 2004 AMENDMENTS

Amendment by Pub. L. 108-311 effective as if included
in the provisions of the Job Creation and Worker As-
sistance Act of 2002, Pub. L. 107-147, to which such
amendment relates, see section 403(f) of Pub. L. 108-311,
set out as a note under section 56 of Title 26, Internal
Revenue Code.

Amendment by Pub. L. 108-218 applicable, except as
otherwise provided, to plan years beginning after Dec.
31, 2003, see section 101(d) of Pub. L. 108-218, set out as
a note under section 404 of Title 26, Internal Revenue
Code.
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EFFECTIVE DATE OF 1994 AMENDMENT

Section 774(a)(2) of Pub. L. 103-465 provided that:

‘“(A) IN GENERAL.—The amendments made by this
subsection [amending this section] shall be effective for
plan years beginning on or after July 1, 1994.

‘(B) TRANSITION RULE.—In the case of plan years be-
ginning on or after July 1, 1994, and before July 1, 1996,
the additional premium payable with respect to any
participant by reason of the amendments made by this
section shall not exceed the sum of—

(i) $63, and
‘“(ii) the product derived by multiplying—

“(I) the excess (if any) of the amount determined
under clause (i) of section 4006(a)(3)(E) of the Em-
ployee Retirement Income Security Act of 1974
[subsec. (a)(3)(E) of this section], over $53, by

““(IT) the applicable percentage.

For purposes of this subparagraph, the applicable per-
centage shall be the percentage specified in the follow-
ing table:

For the plan year beginning: The applicable

percentage is:

on or after but before
July 1, 1994 .......... July 1, 1995 ........ 20 percent
July 1, 1995 .......... July 1, 1996 ........ 60 percent.”

Section T774(b)(3) of Pub. L. 103-465 provided that:
“The amendments made by this subsection [amending
this section] shall apply to plan years beginning after
the date of the enactment of this Act [Dec. 8, 1994].

EFFECTIVE DATE OF 1990 AMENDMENT

Section 12021(c) of Pub. L. 101-508 provided that: ‘“The
amendments made by this section [amending this sec-
tion] shall apply to plan years beginning after Decem-
ber 31, 1990.”

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Pension Protection Act, Pub. L. 100-203, §§9302-9346,
to which such amendment relates, see section 7882 of
Pub. L. 101-239, set out as a note under section 401 of
Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-203 applicable to plan
years beginning after Dec. 31, 1987, see section 9331(f)(1)
of Pub. L. 100-203, set out as a note under section 1305
of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 11005(d) of Pub. L. 99-272 provided that:

‘(1) GENERAL RULE.—Except as provided in paragraph
(2), the amendments made by this section [amending
this section and section 1322a of this title] shall be ef-
fective for plan years commencing after December 31,
1985.

‘“(2) SPECIAL RULE.—The amendments made by sub-
section (b) [amending this section] shall be effective as
of the date of the enactment of the Multiemployer Pen-
sion Plan Amendments Act of 1980 [Sept. 26, 1980].”’

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

MODIFICATION OF TRANSITION RULE TO PENSION
FUNDING REQUIREMENTS

For modification of transition rule to pension fund-
ing requirements in the case of a plan that was not re-
quired to pay a variable rate premium for the plan year
beginning in 1996, has not, in any plan year beginning
after 1995, merged with another plan (other than a plan
sponsored by an employer that was in 1996 within the
controlled group of the plan sponsor), and is sponsored
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by a company that is engaged primarily in the inter-
urban or interstate passenger bus service, see section
115(a)-(c) of Pub. L. 109-280, set out as a note under sec-
tion 430 of Title 26, Internal Revenue Code.

APPLICABILITY OF THIS SECTION TO CERTAIN PLANS
MAINTAINED BY COMMERCIAL AIRLINES

For special rules on applicability of this section to
certain plans maintained by commercial airlines, see
section 402 of Pub. L. 109-280, set out as a note under
section 430 of Title 26, Internal Revenue Code.

TRANSITIONAL RULE

Section 774(c) of Pub. L. 103-465 provided that: “‘In the
case of a regulated public utility described in section
T701(a)(33)(A)(i) of the Internal Revenue Code of 1986 [26
U.S.C. T701(a)(33)(A)(1)], the amendments made by this
section [amending this section] shall not apply to plan
years beginning before the earlier of—

‘(1) January 1, 1998, or

‘“(2) the date the regulated public utility begins to

collect from utility customers rates that reflect the
costs incurred or projected to be incurred for addi-
tional premiums under section 4006(a)(3)(E) of the
Employee Retirement Income Security Act of 1974
[subsec. (a)(3)(E) of this section] pursuant to final and
nonappealable determinations by all public utility
commissions (or other authorities having jurisdiction
over the rates and terms of service by the regulated
public utility) that the costs are just and reasonable
and recoverable from customers of the regulated pub-
lic utility.”

Section 11005(e) of Pub. L. 99-272 provided that:

(1) NOTICE OF PREMIUM INCREASE.—Not later than 30
days after the date of the enactment of this Act [Apr.
7, 1986], the Pension Benefit Guaranty Corporation
shall send a notice to the plan administrator of each
single-employer plan affected by the premium increase
established by the amendment made by subsection
(a)(1) [amending this section]. Such notice shall de-
scribe such increase and the requirements of this sub-
section.

‘“(2) DUE DATE FOR UNPAID PREMIUMS.—With respect to
any plan year beginning during the period beginning on
January 1, 1986, and ending 30 days after the date of the
enactment of this Act, any unpaid amount of such pre-
mium increase shall be due and payable no later than
the earlier of 60 days after the date of the enactment
of this Act or 30 days after the date on which the notice
required by paragraph (1) is sent, except that in no
event shall the amount of the premium increase estab-
lished under the amendment made by subsection (a)(1)
be due and payable for a plan year earlier than the date
on which premiums for the plan would have been due
for such plan year had this Act [probably means the
Single-Employee Pension Plan Amendments Act of
1986, title XI of Pub. L. 99-272, see Short Title of 1986
Amendment note set out under section 1001 of this
title] not been enacted.

‘(3) ENFORCEMENT.—For purposes of enforcement, the
requirements of paragraphs (1) and (2) shall be consid-
ered to be requirements of sections 4006 and 4007 of the
Employee Retirement Income Security Act of 1974 (29
U.S.C. 1306 and 1307).”

SINGLE-EMPLOYER PENSION PLAN TERMINATION
INSURANCE PREMIUM STUDY

Section 11017(a) of Pub. L. 99-272 directed Pension
Benefit Guaranty Corporation to conduct a study of,
and submit to an advisory council not later than one
year after Apr. 7, 1986, a report on the premiums estab-
lished under the single-employer pension plan termi-
nation insurance program under this subchapter, in-
cluding (1) the long-term stability of the program, (2)
alternatives with respect to proposals for changes in
the premium levels under such program, (3) methods
currently used in projecting future costs, (4) alter-
native methods of projecting such future costs, (b)
methods currently used in determining premiums need-
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ed to allocate and adequately fund such future costs,
along with any alternative methods of making such
premium determinations, and (6) alternative premium
bases upon which some or all of such projected future
costs would be allocated on an exposure-related or risk-
related computation; and further provided for submis-
sion of the advisory council’s report to Congress 180
days after submission of the Corporation’s report to the
advisory council, as well as the cooperation and con-
sultation with other Federal agencies in compilation of
reports.

STUDIES AND REPORTS RESPECTING GRADUATED PRE-
MIUM RATE SCHEDULES AND UNION MANDATED WITH-
DRAWALS FROM MULTIEMPLOYER PENSION PLANS

Section 412(a) of Pub. L. 96-364 directed Pension Bene-
fit Guaranty Corporation to conduct a separate study
with respect to advantages and disadvantages of estab-
lishing a graduated premium rate schedule under this
section which is based on risk, and necessity of adopt-
ing special rules in cases of union-mandated with-
drawal from multiemployer pension plans, and to re-
port to Congress the results of the studies conducted,
including its recommendations with respect thereto.

§1307. Payment of premiums

(a) Premiums payable when due; accrual; waiver
or reduction

The designated payor of each plan shall pay
the premiums imposed by the corporation under
this subchapter with respect to that plan when
they are due. Premiums under this subchapter
are payable at the time, and on an estimated,
advance, or other basis, as determined by the
corporation. Premiums imposed by this sub-
chapter on September 2, 1974 (applicable to that
portion of any plan year during which such date
occurs) are due within 30 days after such date.
Premiums imposed by this subchapter on the
first plan year commencing after September 2,
1974, are due within 30 days after such plan year
commences. Premiums shall continue to accrue
until a plan’s assets are distributed pursuant to
a termination procedure, or until a trustee is
appointed pursuant to section 1342 of this title,
whichever is earlier. The corporation may waive
or reduce premiums for a multiemployer plan
for any plan year during which such plan re-
ceives financial assistance from the corporation
under section 1431 of this title, except that any
amount so waived or reduced shall be treated as
financial assistance under such section.

(b) Late payment charge; waiver; interest on
overpayment

(1) If any basic benefit premium is not paid
when it is due the corporation is authorized to
assess a late payment charge of not more than
100 percent of the premium payment which was
not timely paid. The preceding sentence shall
not apply to any payment of premium made
within 60 days after the date on which payment
is due, if before such date, the designated payor
obtains a waiver from the corporation based
upon a showing of substantial hardship arising
from the timely payment of the premium. The
corporation is authorized to grant a waiver
under this subsection upon application made by
the designated payor, but the corporation may
not grant a waiver if it appears that the des-
ignated payor will be unable to pay the premium
within 60 days after the date on which it is due.
If any premium is not paid by the last date pre-



Page 529

scribed for a payment, interest on the amount of
such premium at the rate imposed under section
6601(a) of title 26 (relating to interest on under-
payment, nonpayment, or extensions of time for
payment of tax) shall be paid for the period from
such last date to the date paid.

(2) The corporation is authorized to pay, sub-
ject to regulations prescribed by the corpora-
tion, interest on the amount of any overpay-
ment of premium refunded to a designated
payor. Interest under this paragraph shall be
calculated at the same rate and in the same
manner as interest is calculated for underpay-
ments under paragraph (1).

(¢) Civil action to recover premium penalty and
interest

If any designated payor fails to pay a premium
when due, the corporation is authorized to bring
a civil action in any district court of the United
States within the jurisdiction of which the plan
assets are located, the plan is administered, or
in which a defendant resides or is found for the
recovery of the amount of the premium penalty,
and interest, and process may be served in any
other district. The district courts of the United
States shall have jurisdiction over actions
brought under this subsection by the corpora-
tion without regard to the amount in con-
troversy.

(d) Basic benefits guarantee not stopped by des-
ignated payor’s failure to pay premiums
when due

The corporation shall not cease to guarantee
basic benefits on account of the failure of a des-
ignated payor to pay any premium when due.

(e) Designated payor

(1) For purposes of this section, the term ‘‘des-
ignated payor’”’ means—

(A) the contributing sponsor or plan admin-
istrator in the case of a single-employer plan,
and

(B) the plan administrator in the case of a
multiemployer plan.

(2) If the contributing sponsor of any single-
employer plan is a member of a controlled
group, each member of such group shall be joint-
ly and severally liable for any premiums re-
quired to be paid by such contributing sponsor.
For purposes of the preceding sentence, the term
‘“‘controlled group’” means any group treated as
a single employer under subsection (b), (¢), (m),
or (0) of section 414 of title 26.

(Pub. L. 93406, title IV, §4007, Sept. 2, 1974, 88
Stat. 1013; Pub. L. 96-364, title IV, §§402(a)(3),
403(b), Sept. 26, 1980, 94 Stat. 1298, 1300; Pub. L.
100203, title IX, §9331(c), Dec. 22, 1987, 101 Stat.
1330-368; Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445; Pub. L. 109-280, title
IV, §406(a), Aug. 17, 2006, 120 Stat. 929.)

AMENDMENTS

2006—Subsec. (b). Pub. L. 109-280 designated existing
provisions as par. (1) and added par. (2).

1989—Subsec. (b). Pub. L. 101-239 substituted ‘‘Inter-
nal Revenue Code of 1986’ for ‘‘Internal Revenue Code
of 1954”’, which for purposes of codification was trans-
lated as ‘‘title 26’ thus requiring no change in text.

1987—Subsecs. (a) to (d). Pub. L. 100-203, §9331(c)(1),
substituted ‘‘designated payor” for ‘‘plan adminis-
trator’” wherever appearing.
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Subsec. (e). Pub. L. 100-203, §9331(c)(2), added subsec.

(e).

1980—Subsec. (a). Pub. L. 96-364 inserted provisions
relating to waiver or reduction of premiums, and
struck out provisions relating to payment of premiums
under statutory requirements respecting contingent li-
ability coverage.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title IV, §406(b), Aug. 17, 2006, 120
Stat. 929, provided that: ‘“The amendments made by
subsection (a) [amending this section] shall apply to in-

terest accruing for periods beginning not earlier than
the date of the enactment of this Act [Aug. 17, 2006].”

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-203 applicable to plan
years beginning after Dec. 31, 1987, see section 9331(f)(1)
of Pub. L. 100-203, set out as a note under section 1305
of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

§ 1308. Annual report by the corporation

(a) As soon as practicable after the close of
each fiscal year the corporation shall transmit
to the President and the Congress a report rel-
ative to the conduct of its business under this
subchapter for that fiscal year. The report shall
include financial statements setting forth the fi-
nances of the corporation at the end of such fis-
cal year and the result of its operations (includ-
ing the source and application of its funds) for
the fiscal year and shall include an actuarial
evaluation of the expected operations and status
of the funds established under section 1305 of
this title for the next five years (including a de-
tailed statement of the actuarial assumptions
and methods used in making such evaluation).

(b) The report under subsection (a) shall in-
clude—

(1) a summary of the Pension Insurance
Modeling System microsimulation model, in-
cluding the specific simulation parameters,
specific initial values, temporal parameters,
and policy parameters used to calculate the fi-
nancial statements for the corporation;

(2) a comparison of—

(A) the average return on investments
earned with respect to assets invested by the
corporation for the year to which the report
relates; and

(B) an amount equal to 60 percent of the
average return on investment for such year
in the Standard & Poor’s 500 Index, plus 40
percent of the average return on investment
for such year in the Lehman Aggregate Bond
Index (or in a similar fixed income index);
and

(3) a statement regarding the deficit or sur-
plus for such year that the corporation would
have had if the corporation had earned the re-
turn described in paragraph (2)(B) with respect
to assets invested by the corporation.
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(Pub. L. 93406, title IV, §4008, Sept. 2, 1974, 88
Stat. 1014; Pub. L. 109-280, title IV, §412, Aug. 17,
2006, 120 Stat. 936.)

AMENDMENTS

2006—Pub. L. 109-280 designated existing provisions as
subsec. (a) and added subsec. (b).

§1309. Portability assistance

The corporation shall provide advice and as-
sistance to individuals with respect to evaluat-
ing the economic desirability of establishing in-
dividual retirement accounts or other forms of
individual retirement savings for which a deduc-
tion is allowable under section 219 of title 26 and
with respect to evaluating the desirability, in
particular cases, of transferring amounts rep-
resenting an employee’s interest in a qualified
plan to such an account upon the employee’s
separation from service with an employer.

(Pub. L. 93-406, title IV, §4009, Sept. 2, 1974, 88
Stat. 1014; Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445.)

AMENDMENTS

1989—Pub. L. 101-239 substituted ‘‘Internal Revenue
Code of 1986 for ‘‘Internal Revenue Code of 1954,
which for purposes of codification was translated as
“title 26’ thus requiring no change in text.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§1310. Authority to require certain information
(a) Information required

Each person described in subsection (b) of this
section shall provide the corporation annually,
on or before a date specified by the corporation
in regulations, with—

(1) such records, documents, or other infor-
mation that the corporation specifies in regu-
lations as necessary to determine the liabil-
ities and assets of plans covered by this sub-
chapter; and

(2) copies of such person’s audited (or, if un-
available, unaudited) financial statements,
and such other financial information as the
corporation may prescribe in regulations.

(b) Persons required to provide information

The persons covered by subsection (a) of this
section are each contributing sponsor, and each
member of a contributing sponsor’s controlled
group, of a single-employer plan covered by this
subchapter, if—

(1) the funding target attainment percentage
(as defined in subsection (d)) at the end of the
preceding plan year of a plan maintained by
the contributing sponsor or any member of its
controlled group is less than 80 percent;

(2) the conditions for imposition of a lien de-
scribed in section 1083(k)(1)(A) and (B) of this
title or section 430(k)(1)(A) and (B) of title 26
have been met with respect to any plan main-
tained by the contributing sponsor or any
member of its controlled group; or

(3) minimum funding waivers in excess of
$1,000,000 have been granted with respect to
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any plan maintained by the contributing spon-
sor or any member of its controlled group, and
any portion thereof is still outstanding.

(c) Information exempt from disclosure require-
ments

Any information or documentary material
submitted to the corporation pursuant to this
section shall be exempt from disclosure under
section 552 of title 5, and no such information or
documentary material may be made public, ex-
cept as may be relevant to any administrative
or judicial action or proceeding. Nothing in this
section is intended to prevent disclosure to ei-
ther body of Congress or to any duly authorized
committee or subcommittee of the Congress.

(d) Additional information required
(1) In general

The information submitted to the corpora-
tion under subsection (a) shall include—

(A) the amount of benefit liabilities under
the plan determined using the assumptions
used by the corporation in determining li-
abilities;

(B) the funding target of the plan deter-
mined as if the plan has been in at-risk
status for at least 5 plan years; and

(C) the funding target attainment percent-
age of the plan.

(2) Definitions
For purposes of this subsection:
(A) Funding target

The term ‘‘funding target’’ has the mean-
ing provided under section 1083(d)(1) of this
title.

(B) Funding target attainment percentage

The term ‘“‘funding target attainment per-
centage’” has the meaning provided under
section 1083(d)(2) of this title.

(C) At-risk status

The term ‘‘at-risk status’ has the meaning
provided in section 1083(i)(4) of this title.

(e) Notice to Congress

The corporation shall, on an annual basis, sub-
mit to the Committee on Health, Education,
Labor, and Pensions and the Committee on Fi-
nance of the Senate and the Committee on Edu-
cation and the Workforce and the Committee on
Ways and Means of the House of Representa-
tives, a summary report in the aggregate of the
information submitted to the corporation under
this section.

(Pub. L. 93406, title IV, §4010, as added Pub. L.
103-465, title VII, §772(a), Dec. 8, 1994, 108 Stat.
5044; amended Pub. L. 109-280, title I, §108(b)(3),
formerly §107(b)(3), title V, §5056(a), (b), Aug. 17,
2006, 120 Stat. 819, 946, renumbered Pub. L.
111-192, title II, §202(a), June 25, 2010, 124 Stat.
1297; Pub. L. 110-458, title I, §105(d), Dec. 23, 2008,
122 Stat. 5105.)

AMENDMENTS

2008—Subsec. (d)(2)(B). Pub. L. 110-458 substituted
‘‘section 1083(d)(2)”’ for ‘‘section 1082(d)(2)’.

2006—Subsec. (b)(1). Pub. L. 109-280, §505(a), added
par. (1) and struck out former par. (1) which read as fol-
lows: ‘‘the aggregate unfunded vested benefits at the
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end of the preceding plan year (as determined under
section 1306(a)(3)(E)(iii) of this title) of plans main-
tained by the contributing sponsor and the members of
its controlled group exceed $50,000,000 (disregarding
plans with no unfunded vested benefits);”.

Subsec. (b)(2). Pub. L. 109-280, §108(b)(3), formerly
§107(b)(3), as renumbered by Pub. L. 111-192, substituted
£1083(k)(1)(A) and (B)” for 1082(f)(1)(A) and (B)” and
“430(k)(1)(A) and (B)” for “412(n)(1)(A) and (B)”".

Subsecs. (d), (e). Pub. L. 109-280, §505(b), added sub-
secs. (d) and (e).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 108(b)(3) of Pub. L. 109-280 ap-
plicable to plan years beginning after 2007, see section
108(e) of Pub. L. 109-280, set out as a note under section
1021 of this title.

Pub. L. 109-280, title V, §505(c), Aug. 17, 2006, 120 Stat.
946, provided that: ‘““The amendments made by this sec-
tion [amending this section] shall apply with respect to
years beginning after 2007.”’

EFFECTIVE DATE

Section 772(c) of Pub. L. 103-465 provided that: ‘“The
amendments made by this section [enacting this sec-
tion] shall be effective on the date of enactment of this
Act [Dec. 8, 1994].”

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
OF TITLE I OoF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

§1311. Repealed. Pub. L. 109-280, title V,
§501(b)(1), Aug. 17, 2006, 120 Stat. 939

Section, Pub. L. 93-406, title IV, §4011, as added Pub.
L. 103-465, title VII, §775(a), Dec. 8, 1994, 108 Stat. 5046,
related to notice to participants of plan’s funding
status and limitations on corporation’s guaranty.

EFFECTIVE DATE OF REPEAL

Repeal applicable to plan years beginning after Dec.
31, 2006, see section 501(d)(1) of Pub. L. 109-280, set out
as an Effective Date of 2006 Amendment note under sec-
tion 1021 of this title.

SUBTITLE B—COVERAGE

§1321. Coverage
(a) Plans covered

Except as provided in subsection (b) of this
section, this subchapter applies to any plan (in-
cluding a successor plan) which, for a plan
year—

(1) is an employee pension benefit plan (as
defined in paragraph (2) of section 1002 of this
title) established or maintained—

(A) by an employer engaged in commerce
or in any industry or activity affecting com-
merce, or

(B) by any employee organization, or orga-
nization representing employees, engaged in
commerce or in any industry or activity af-
fecting commerce, or
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(C) by both,

which has, in practice, met the requirements
of part I of subchapter D of chapter 1 of title
26 (as in effect for the preceding 5 plan years
of the plan) applicable to the plans described
in paragraph (2) for the preceding 5 plan years;
or

(2) is, or has been determined by the Sec-
retary of the Treasury to be, a plan described
in section 401(a) of title 26, or which meets, or
has been determined by the Secretary of the
Treasury to meet, the requirements of section
404(a)(2) of title 26.

For purposes of this subchapter, a successor plan
is considered to be a continuation of a prede-
cessor plan. For this purpose, unless otherwise
specifically indicated in this subchapter, a suc-
cessor plan is a plan which covers a group of em-
ployees which includes substantially the same
employees as a previously established plan, and
provides substantially the same benefits as that
plan provided.

(b) Plans not covered

This section does not apply to any plan—

(1) which is an individual account plan, as
defined in paragraph (34) of section 1002 of this
title,!

(2) established and maintained for its em-
ployees by the Government of the United
States, by the government of any State or po-
litical subdivision thereof, or by any agency or
instrumentality of any of the foregoing, or to
which the Railroad Retirement Act of 1935 or
1937 [45 U.S.C. 231 et seq.] applies and which is
financed by contributions required under that
Act, or which is described in the last sentence
of section 1002(32) of this title2

(3) which is a church plan as defined in sec-
tion 414(e) of title 26, unless that plan has
made an election under section 410(d) of title
26, and has notified the corporation in accord-
ance with procedures prescribed by the cor-
poration, that it wishes to have the provisions
of this part apply to it,?

(4)(A) established and maintained by a soci-
ety, order, or association described in section
501(c)(8) or (9) of title 26, if no part of the con-
tributions to or under the plan is made by em-
ployers of participants in the plan, or

(B) of which a trust described in section
501(c)(18) of title 26 is a part;

(5) which has not at any time after Septem-
ber 2, 1974, provided for employer contribu-
tions;

(6) which is unfunded and which is main-
tained by an employer primarily for the pur-
pose of providing deferred compensation for a
select group of management or highly com-
pensated employees;

(7) which is established and maintained out-
side of the United States primarily for the
benefit of individuals substantially all of
whom are nonresident aliens;

(8) which is maintained by an employer sole-
ly for the purpose of providing benefits for cer-
tain employees in excess of the limitations on

180 in original. The comma probably should be a semicolon.

280 in original. A semicolon probably should appear.
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contributions and benefits imposed by section
415 of title 26 on plans to which that section
applies, without regard to whether the plan is
funded, and, to the extent that a separable
part of a plan (as determined by the corpora-
tion) maintained by an employer is main-
tained for such purpose, that part shall be
treated for purposes of this subchapter, as a
separate plan which is an excess benefit plan;

(9) which is established and maintained ex-
clusively for substantial owners;

(10) of an international organization which is
exempt from taxation under the International
Organizations Immunities Act [22 U.S.C. 288 et
seq.];

(11) maintained solely for the purpose of
complying with applicable workmen’s com-
pensation laws or unemployment compensa-
tion or disability insurance laws;

(12) which is a defined benefit plan, to the
extent that it is treated as an individual ac-
count plan under paragraph (35)(B) of section
1002 of this title; or

(13) established and maintained by a profes-
sional service employer which does not at any
time after September 2, 1974, have more than
25 active participants in the plan.

(c) Definitions

(1) For purposes of subsection (b)(1) of this sec-
tion, the term ‘‘individual account plan’ does
not include a plan under which a fixed benefit is
promised if the employer or his representative
participated in the determination of that bene-
fit.

(2) For purposes of this paragraph and for pur-
poses of subsection (b)(13) of this section—

(A) the term ‘‘professional service em-
ployer’” means any proprietorship, partner-
ship, corporation, or other association or orga-
nization (i) owned or controlled by profes-
sional individuals or by executors or adminis-
trators of professional individuals, (ii) the
principal business of which is the performance
of professional services, and

(B) the term ‘‘professional individuals’ in-
cludes but is not limited to, physicians, den-
tists, chiropractors, osteopaths, optometrists,
other licensed practitioners of the healing
arts, attorneys at law, public accountants,
public engineers, architects, draftsmen, actu-
aries, psychologists, social or physical sci-
entists, and performing artists.

(3) In the case of a plan established and main-
tained by more than one professional service
employer, the plan shall not be treated as a plan
described in subsection (b)(13) of this section if,
at any time after September 2, 1974, the plan has
more than 25 active participants.

(d) Substantial owner defined

For purposes of subsection (b)(9), the term
‘“‘substantial owner” means an individual who,
at any time during the 60-month period ending
on the date the determination is being made—

(1) owns the entire interest in an unincor-
porated trade or business,

(2) in the case of a partnership, is a partner
who owns, directly or indirectly, more than 10
percent of either the capital interest or the
profits interest in such partnership, or

TITLE 29—LABOR

Page 532

(3) in the case of a corporation, owns, di-
rectly or indirectly, more than 10 percent in
value of either the voting stock of that cor-
poration or all the stock of that corporation.

For purposes of paragraph (3), the constructive
ownership rules of section 1563(e) of title 26
(other than paragraph (3)(C) thereof) shall apply,
including the application of such rules under
section 414(c) of title 26.

(Pub. L. 93-406, title IV, §4021, Sept. 2, 1974, 88
Stat. 1014; Pub. L. 96-364, title IV, §402(a)(4),
Sept. 26, 1980, 94 Stat. 1298; Pub. L. 101-239, title
VII, §§7891(a)(1), 7894(g)(3)(A), Dec. 19, 1989, 103
Stat. 2445, 2451; Pub. L. 109-280, title IV,
§407(c)(1), title IX, §906(a)(2)(B), (b)(2), Aug. 17,
2006, 120 Stat. 930, 1051, 1052; Pub. L. 110-458, title
I, §109(d)(2), Dec. 23, 2008, 122 Stat. 5112.)

REFERENCES IN TEXT

The Railroad Retirement Act of 1935 or 1937, referred
to in subsec. (b)(2), means act Aug. 29, 1935, ch. 812, 49
Stat. 967, known as the Railroad Retirement Act of
1935. The Railroad Retirement Act of 1935 was amended
generally by act June 24, 1937, ch. 382, part I, 50 Stat.
307, and was known as the Railroad Retirement Act of
1937. The Railroad Retirement Act of 1937 was amended
generally and redesignated the Railroad Retirement
Act of 1974 by Pub. L. 93-445, title I, Oct. 16, 1974, 88
Stat. 1305, and is classified generally to subchapter IV
(§231 et seq.) of chapter 9 of Title 45, Railroads. For
complete classification of this Act to the Code, see
Tables.

The International Organizations Immunities Act, re-
ferred to in subsec. (b)(10), is title I of act Dec. 29, 1945,
ch. 652, 59 Stat. 669, as amended, which is classified
principally to subchapter XVIII (§288 et seq.) of chapter
7 of Title 22, Foreign Relations and Intercourse. For
complete classification of this Act to the Code, see
Short Title note set out under section 288 of Title 22
and Tables.

AMENDMENTS

2008—Subsec. (b)(14). Pub. L. 110458 struck out par.
(14) which read as follows: ‘‘established and maintained
by an Indian tribal government (as defined in section
T7701(a)(40) of title 26), a subdivision of an Indian tribal
government (determined in accordance with section
7871(d) of title 26), or an agency or instrumentality of
either, and all of the participants of which are employ-
ees of such entity substantially all of whose services as
such an employee are in the performance of essential
governmental functions but not in the performance of
commercial activities (whether or not an essential gov-
ernment function).”

2006—Subsec. (b)(2). Pub. L. 109-280, §906(a)(2)(B), in-
serted ‘‘or which is described in the last sentence of
section 1002(32) of this title’’ at end.

Subsec. (b)(9). Pub. L. 109-280, §407(c)(1)(A), struck
out ‘‘as defined in section 1322(b)(6) of this title’’ before
semicolon at end.

Subsec. (b)(14). Pub. L. 109-280, §906(b)(2), added par.
(14).

Subsec. (d). Pub. L. 109-280, §407(c)(1)(B), added sub-
sec. (d).

1989—Subsec. (a). Pub. L. 101-239, §7894(g2)(3)(A), sub-
stituted ‘‘this subchapter applies’ for ‘‘this section ap-
plies” in introductory provisions.

Subsecs. (a)(1), (2), (b)(3), (4)(A), (8). Pub. L. 101-239,
§7891(a)(1), substituted ‘‘Internal Revenue Code of 1986’
for “‘Internal Revenue Code of 1954”°, which for purposes
of codification was translated as ‘‘title 26’° thus requir-
ing no change in text.

1980—Subsec. (a). Pub. L. 96-364 inserted ‘‘unless
otherwise specifically indicated in this subchapter,”
after ‘“‘For this purpose,’’.
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EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title IV, §407(d), Aug. 17, 2006, 120
Stat. 931, provided that:

‘(1) IN GENERAL.—Except as provided in paragraph (2),
the amendments made by this section [amending this
section and sections 1322, 1343, and 1344 of this title]
shall apply to plan terminations—

““(A) under section 4041(c) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C. 1341(c))
with respect to which notices of intent to terminate
are provided under section 4041(a)(2) of such Act (29
U.S.C. 1341(a)(2)) after December 31, 2005, and

‘“(B) under section 4042 of such Act (29 U.S.C. 1342)
with respect to which notices of determination are
provided under such section after such date.

‘“(2) CONFORMING AMENDMENTS.—The amendments
made by subsection (¢) [amending this section and sec-
tion 1343 of this title] shall take effect on January 1,
2006.”

Amendment by section 906(a)(2)(B), (b)(2) of Pub. L.
109280 applicable to any year beginning on or after
Aug. 17, 2006, see section 906(c) of Pub. L. 109-280, set
out as a note under section 414 of Title 26, Internal Rev-
enue Code.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Amendment by section 7894(g)(3)(A) of Pub. L. 101-239
effective, except as otherwise provided, as if originally
included in the provision of the Employee Retirement
Income Security Act of 1974, Pub. L. 93-406, to which
such amendment relates, see section 7894(i) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

§1322. Single-employer plan benefits guaranteed

(a) Nonforfeitable benefits

Subject to the limitations contained in sub-
section (b) of this section, the corporation shall
guarantee, in accordance with this section, the
payment of all nonforfeitable benefits (other
than benefits becoming nonforfeitable solely on
account of the termination of a plan) under a
single-employer plan which terminates at a time
when this subchapter applies to it.

(b) Exceptions

(1) Except to the extent provided in paragraph
(MH—

(A) no benefits provided by a plan which has
been in effect for less than 60 months at the
time the plan terminates shall be guaranteed
under this section, and

(B) any increase in the amount of benefits
under a plan resulting from a plan amendment
which was made, or became effective, which-
ever is later, within 60 months before the date
on which the plan terminates shall be dis-
regarded.
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(2) For purposes of this subsection, the time a
successor plan (within the meaning of section
1321(a) of this title) has been in effect includes
the time a previously established plan (within
the meaning of section 1321(a) of this title) was
in effect. For purposes of determining what ben-
efits are guaranteed under this section in the
case of a plan to which section 1321 of this title
does not apply on September 3, 1974, the 60-
month period referred to in paragraph (1) shall
be computed beginning on the first date on
which such section does apply to the plan.

(3) The amount of monthly benefits described
in subsection (a) of this section provided by a
plan, which are guaranteed under this section
with respect to a participant, shall not have an
actuarial value which exceeds the actuarial
value of a monthly benefit in the form of a life
annuity commencing at age 65 equal to the less-
er of—

(A) his average monthly gross income from
his employer during the 5 consecutive cal-
endar year period (or, if less, during the num-
ber of calendar years in such period in which
he actively participates in the plan) during
which his gross income from that employer
was greater than during any other such period
with that employer determined by dividing 2
of the sum of all such gross income by the
number of such calendar years in which he had
such gross income, or

(B) $750 multiplied by a fraction, the numer-
ator of which is the contribution and benefit
base (determined under section 230 of the So-
cial Security Act [42 U.S.C. 430]) in effect at
the time the plan terminates and the denomi-
nator of which is such contribution and bene-
fit base in effect in calendar year 1974.

The provisions of this paragraph do not apply to
non-basic benefits. The maximum guaranteed
monthly benefit shall not be reduced solely on
account of the age of a participant in the case of
a benefit payable by reason of disability that oc-
curred on or before the termination date, if the
participant demonstrates to the satisfaction of
the corporation that the Social Security Admin-
istration has determined that the participant
satisfies the definition of disability under title
II or XVI of the Social Security Act [42 U.S.C.
401 et seq.; 1381 et seq.], and the regulations
thereunder. If a benefit payable by reason of dis-
ability is converted to an early or normal retire-
ment benefit for reasons other than a change in
the health of the participant, such early or nor-
mal retirement benefit shall be treated as a con-
tinuation of the benefit payable by reason of dis-
ability and this subparagraph shall continue to
apply.

(4)(A) The actuarial value of a benefit, for pur-
poses of this subsection, shall be determined in
accordance with regulations prescribed by the
corporation.

(B) For purposes of paragraph (3)—

(i) the term ‘‘gross income’ means ‘‘earned
income” within the meaning of section 911(b)
of title 26 (determined without regard to any
community property laws),

(ii) in the case of a participant in a plan
under which contributions are made by more
than one employer, amounts received as gross
income from any employer under that plan
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shall be aggregated with amounts received
from any other employer under that plan dur-
ing the same period, and

(iii) any non-basic benefit shall be dis-
regarded.

(5)(A) For purposes of this paragraph, the term
“majority owner’ means an individual who, at
any time during the 60-month period ending on
the date the determination is being made—

(i) owns the entire interest in an unincor-
porated trade or business,

(ii) in the case of a partnership, is a partner
who owns, directly or indirectly, 50 percent or
more of either the capital interest or the prof-
its interest in such partnership, or

(iii) in the case of a corporation, owns, di-
rectly or indirectly, 50 percent or more in
value of either the voting stock of that cor-
poration or all the stock of that corporation.

For purposes of clause (iii), the constructive
ownership rules of section 1563(e) of title 26
(other than paragraph (3)(C) thereof) shall apply,
including the application of such rules under
section 414(c) of title 26.

(B) In the case of a participant who is a major-
ity owner, the amount of benefits guaranteed
under this section shall equal the product of—

(i) a fraction (not to exceed 1) the numerator
of which is the number of years from the later
of the effective date or the adoption date of
the plan to the termination date, and the de-
nominator of which is 10, and

(ii) the amount of benefits that would be
guaranteed under this section if the partici-
pant were not a majority owner.

(6)(A) No benefits accrued under a plan after
the date on which the Secretary of the Treasury
issues notice that he has determined that any
trust which is a part of a plan does not meet the
requirements of section 401(a) of title 26, or that
the plan does not meet the requirements of sec-
tion 404(a)(2) of title 26, are guaranteed under
this section unless such determination is erro-
neous. This subparagraph does not apply if the
Secretary subsequently issues a notice that such
trust meets the requirements of section 401(a) of
title 26 or that the plan meets the requirements
of section 404(a)(2) of title 26 and if the Sec-
retary determines that the trust or plan has
taken action necessary to meet such require-
ments during the period between the issuance of
the notice referred to in the preceding sentence
and the issuance of the notice referred to in this
sentence.

(B) No benefits accrued under a plan after the
date on which an amendment of the plan is
adopted which causes the Secretary of the
Treasury to determine that any trust under the
plan has ceased to meet the requirements of sec-
tion 401(a) of title 26 or that the plan has ceased
to meet the requirements of section 404(a)(2) of
title 26, are guaranteed under this section unless
such determination is erroneous. This subpara-
graph shall not apply if the amendment is re-
voked as of the date it was first effective or
amended to comply with such requirements.

(7) Benefits described in paragraph (1) are
guaranteed only to the extent of the greater of—

(A) 20 percent of the amount which, but for
the fact that the plan or amendment has not
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been in effect for 60 months or more, would be
guaranteed under this section, or
(B) $20 per month,

multiplied by the number of years (but not more
than 5) the plan or amendment, as the case may
be, has been in effect. In determining how many
years a plan or amendment has been in effect for
purposes of this paragraph, the first 12 months
beginning with the date on which the plan or
amendment is made or first becomes effective
(whichever is later) constitutes one year, and
each consecutive period of 12 months thereafter
constitutes an additional year. This paragraph
does not apply to benefits payable under a plan
unless the corporation finds substantial evi-
dence that the plan was terminated for a reason-
able business purpose and not for the purpose of
obtaining the payment of benefits by the cor-
poration under this subchapter.

(8) If an unpredictable contingent event bene-
fit (as defined in section 1056(g)(1) of this title)
is payable by reason of the occurrence of any
event, this section shall be applied as if a plan
amendment had been adopted on the date such
event occurred.

(c) Payment by corporation to participants and
beneficiaries of recovery percentage of out-
standing amount of benefit liabilities

(1) In addition to benefits paid under the pre-
ceding provisions of this section with respect to
a terminated plan, the corporation shall pay the
portion of the amount determined under para-
graph (2) which is allocated with respect to each
participant under section 1344(a) of this title.
Such payment shall be made to such participant
or to such participant’s beneficiaries (including
alternate payees, within the meaning of section
1056(d)(3)(K) of this title).

(2) The amount determined under this para-
graph is an amount equal to the product derived
by multiplying—

(A) the outstanding amount of benefit liabil-
ities under the plan (including interest cal-
culated from the termination date), by

(B) the applicable recovery ratio.

(3)(A) IN GENERAL.—Except as provided in sub-
paragraph (C), the term ‘‘recovery ratio’” means
the ratio which—

(i) the sum of the values of all recoveries
under section 1362, 1363, or 1364 of this title,
determined by the corporation in connection
with plan terminations described under sub-
paragraph (B), bears to

(ii) the sum of all unfunded benefit liabil-
ities under such plans as of the termination
date in connection with any such prior termi-
nation.

(B) A plan termination described in this sub-
paragraph is a termination with respect to
which—

(i) the corporation has determined the value
of recoveries under section 1362, 1363, or 1364 of
this title, and

(ii) notices of intent to terminate were pro-
vided (or in the case of a termination by the
corporation, a notice of determination under
section 1342 of this title was issued) during the
5-Federal fiscal year period ending with the
third fiscal year preceding the fiscal year in
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which occurs the date of the notice of intent
to terminate (or the notice of determination
under section 1342 of this title) with respect to
the plan termination for which the recovery
ratio is being determined.

(C) In the case of a terminated plan with re-
spect to which the outstanding amount of bene-
fit liabilities exceeds $20,000,000, for purposes of
this section, the term ‘‘recovery ratio’” means,
with respect to the termination of such plan, the
ratio of—

(i) the value of the recoveries of the corpora-
tion under section 1362, 1363, or 1364 of this
title in connection with such plan, to

(ii) the amount of unfunded benefit liabil-
ities under such plan as of the termination
date.

(4) Determinations under this subsection shall
be made by the corporation. Such determina-
tions shall be binding unless shown by clear and
convincing evidence to be unreasonable.

(d) Authorization to guarantee other classes of
benefits

The corporation is authorized to guarantee the
payment of such other classes of benefits and to
establish the terms and conditions under which
such other classes of benefits are guaranteed as
it determines to be appropriate.

(e) Nonforfeitability of preretirement survivor
annuity

For purposes of subsection (a) of this section,
a qualified preretirement survivor annuity (as
defined in section 1055(e)(1) of this title) with re-
spect to a participant under a terminated single-
employer plan shall not be treated as forfeitable
solely because the participant has not died as of
the termination date.

(f) Effective date of plan amendments

For purposes of this section, the effective date
of a plan amendment described in section
1054(i)(1) of this title shall be the effective date
of the plan of reorganization of the employer de-
scribed in section 1054(i)(1) of this title or, if
later, the effective date stated in such amend-
ment.

(g) Bankruptcy filing substituted for termination
date

If a contributing sponsor of a plan has filed or
has had filed against such person a petition
seeking liquidation or reorganization in a case
under title 11 or under any similar Federal law
or law of a State or political subdivision, and
the case has not been dismissed as of the termi-
nation date of the plan, then this section shall
be applied by treating the date such petition
was filed as the termination date of the plan.

(h) Special rule for plans electing certain fund-
ing requirements

If any plan makes an election under section
402(a)(1) of the Pension Protection Act of 2006
and is terminated effective before the end of the
10-year period beginning on the first day of the
first applicable plan year—

(1) this section shall be applied—

(A) by treating the first day of the first ap-
plicable plan year as the termination date of
the plan, and
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(B) by determining the amount of guaran-
teed benefits on the basis of plan assets and
liabilities as of such assumed termination
date, and

(2) notwithstanding section 1344(a) of this
title, plan assets shall first be allocated to pay
the amount, if any, by which—

(A) the amount of guaranteed benefits
under this section (determined without re-
gard to paragraph (1) and on the basis of
plan assets and liabilities as of the actual
date of plan termination), exceeds

(B) the amount determined under para-
graph (1).

(Pub. L. 93-406, title IV, §4022, Sept. 2, 1974, 88
Stat. 1016; Pub. L. 96-364, title IV, §403(c), Sept.
26, 1980, 94 Stat. 1301, Pub. L. 99-272, title XI,
§11016(c)(8), (9), Apr. 7, 1986, 100 Stat. 274; Pub. L.
100-203, title IX, §9312(b)(3)(A), Dec. 22, 1987, 101
Stat. 1330-362; Pub. L. 101-239, title VII,
§§7881()(4), (5), (11), 7891(a)(1), 7894(g)(1), (3)(B),
Dec. 19, 1989, 103 Stat. 2440, 2441, 2445, 2451; Pub.
L. 103-465, title VII, §§766(c), 777(a), Dec. 8, 1994,
108 Stat. 5037, 5049; Pub. L. 109-280, title IV,
§§402(2)(2)(A), 403(a), 404(a), 407(a), 408(a), (b)(1),
Aug. 17, 2006, 120 Stat. 926, 928, 929, 931.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec. (b)(3),
is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended.
Titles II, and XVI of the Act are classified generally to
subchapters II (§401 et seq.) and XVI (§1381 et seq.), re-
spectively, of chapter 7 of Title 42, The Public Health
and Welfare. For complete classification of this Act to
the Code, see section 1305 of Title 42 and Tables.

Section 402(a)(1) of the Pension Protection Act of
2006, referred to in subsec. (h), is section 402(a)(1) of
Pub. L. 109-280, which is set out as a note under section
430 of Title 26, Internal Revenue Code.

AMENDMENTS

2006—Subsec. (b)(5). Pub. L. 109-280, §407(a), amended
par. (56) generally. Prior to amendment, par. (5) related
to the amount of benefits guaranteed under this section
in the case of a participant in a plan who was covered
by the plan as a substantial owner.

Subsec. (b)(8). Pub. L. 109-280, §403(a), added par. (8).

Subsec. (¢)(3)(A). Pub. L. 109-280, §408(b)(1), amended
subpar. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘‘Except as provided in subparagraph
(C), for purposes of this subsection, the term ‘recovery
ratio’ means the average ratio, with respect to prior
plan terminations described in subparagraph (B), of—

‘(i) the value of the recovery of the corporation
under section 1362, 1363, or 1364 of this title in connec-
tion with such prior terminations, to

‘“(ii) the amount of unfunded benefit liabilities
under such plans as of the termination date in con-
nection with such prior terminations.”

Subsec. (c)(3)(B)(@ii). Pub. L. 109-280, §408(a), amended
cl. (ii) generally. Prior to amendment, cl. (ii) read as
follows: ‘‘notices of intent to terminate were provided
after December 17, 1987, and during the 5-Federal fiscal
year period ending with the fiscal year preceding the
fiscal year in which occurs the date of the notice of in-
tent to terminate with respect to the plan termination
for which the recovery ratio is being determined.”

Subsec. (g). Pub. L. 109-280, §404(a), which directed
amendment of this section, as amended by Pub. L.
109-280, by adding subsec. (g) at the end, was executed
by adding subsec. (g) after subsec. (f) and before subsec.
(h) to reflect the probable intent of Congress.

Subsec. (h). Pub. L. 109-280, §402(g2)(2)(A), added sub-
sec. (h).

1994—Subsec. (b)(3). Pub. L. 103-465, §777(a), inserted
at end ‘“The maximum guaranteed monthly benefit
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shall not be reduced solely on account of the age of a
participant in the case of a benefit payable by reason
of disability that occurred on or before the termination
date, if the participant demonstrates to the satisfac-
tion of the corporation that the Social Security Admin-
istration has determined that the participant satisfies
the definition of disability under title II or XVI of the
Social Security Act, and the regulations thereunder. If
a benefit payable by reason of disability is converted to
an early or normal retirement benefit for reasons other
than a change in the health of the participant, such
early or normal retirement benefit shall be treated as
a continuation of the benefit payable by reason of dis-
ability and this subparagraph shall continue to apply.”’

Subsec. (f). Pub. L. 103-465, §766(c), added subsec. (f).

1989—Subsec. (a). Pub. L. 101-239, §7894(g)(3)(B), sub-
stituted ‘‘this subchapter’” for ‘‘section 1321 of this
title”.

Subsec. (b)(2). Pub. L. 101-239, §7894(g)(1), substituted
“60-month” for ‘60 month”.

Subsec. (b)(4(B)E), (B)A), (6). Pub. L. 101-239,
§7891(a)(1), substituted ‘‘Internal Revenue Code of 1986’
for ‘“‘Internal Revenue Code of 1954’°, which for purposes
of codification was translated as ‘‘title 26’ thus requir-
ing no change in text.

Subsec. (¢)(1). Pub. L. 101-239, §7881(f)(11), substituted
‘“under section 1344(a) of this title. Such payment shall
be made to such participant’ for ‘‘under section 1344(a)
of this title, to such participant’.

Pub. L. 101-239, §7881(f)(4), struck out ‘‘(in the case of
a deceased participant)” before ‘‘to such participant’s
beneficiaries’.

Subsec. (¢)(3)(B)(ii). Pub. L. 101-239, §7881(f)(5), in-
serted before period at end ‘‘, and during the 5-Federal
fiscal year period ending with the fiscal year preceding
the fiscal year in which occurs the date of the notice of
intent to terminate with respect to the plan termi-
nation for which the recovery ratio is being deter-
mined’’.

1987—Subsecs. (¢) to (e). Pub. L. 100-203 added subsec.
(c) and redesignated former subsecs. (¢c) and (d) as (d)
and (e), respectively.

Subsec. (b)(7). Pub. L. 99-272, §11016(c)(8), in provi-
sions following subpar. (B) substituted ‘12 months be-
ginning with’’ for ‘12 months following”’.

Subsec. (d). Pub. L. 99-272, §11016(c)(9), added subsec.
(d).
1980—Subsec. (a). Pub. L. 96-364, §403(c)(2), inserted
¢, in accordance with this section,” after ‘‘guarantee’’
and ‘‘single-employer’’ before ‘‘plan which’’, and struck
out ‘‘the terms of”’ after ‘“‘under”.

Subsec. (b). Pub. L. 96-364, §403(c)(3), (4), in par. (1)
substituted “(7)” for ““(8)”, struck out par. (5) relating
to receipt of a life annuity commencing at age 65, and
redesignated pars. (6) to (8) as (5) to (7), respectively.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 402(g)(2)(A) of Pub. L. 109-280
applicable to plan years ending after Aug. 17, 2006, see
section 402(j) of Pub. L. 109-280, set out as a Special
Funding Rules for Certain Plans Maintained by Com-
mercial Airlines note under section 430 of Title 26, In-
ternal Revenue Code.

Pub. L. 109-280, title IV, §403(b), Aug. 17, 2006, 120
Stat. 928, provided that: ‘“The amendment made by this
section [amending this section] shall apply to benefits
that become payable as a result of an event which oc-
curs after July 26, 2005.”’

Pub. L. 109-280, title IV, §404(c), Aug. 17, 2006, 120
Stat. 928, provided that: ‘“The amendments made this
section [amending this section and section 1344 of this
title] shall apply with respect to proceedings initiated
under title 11, United States Code, or under any similar
Federal law or law of a State or political subdivision,
on or after the date that is 30 days after the date of en-
actment of this Act [Aug. 17, 2006].”

Amendment by section 407(a) of Pub. L. 109-280 appli-
cable to plan terminations under section 1341(c) of this
title with respect to which notices of intent to termi-
nate are provided under section 1341(a)(2) of this title
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after Dec. 31, 2005, and under section 1342 of this title
with respect to which notices of determination are pro-
vided under such section after such date, see section
407(d)(1) of Pub. L. 109-280, set out as a note under sec-
tion 1321 of this title.

Pub. L. 109-280, title IV, §408(c), Aug. 17, 2006, 120
Stat. 932, provided that: ‘“The amendments made by
this section [amending this section and section 1344 of
this title] shall apply for any termination for which no-
tices of intent to terminate are provided (or in the case
of a termination by the corporation, a notice of deter-
mination under section 4042 under the Employee Re-
tirement Income Security Act of 1974 [29 U.S.C. 1342] is
issued) on or after the date which is 30 days after the
date of enactment of this section [Aug. 17, 2006].”’

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by section 766(c) of Pub. L. 103-465 appli-
cable to plan amendments adopted on or after Dec. 8,
1994, see section 766(d) of Pub. L. 103-465, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

Section 777(b) of Pub. L. 103-465 provided that: ‘“The
amendment made by this section [amending this sec-
tion] shall be effective for plan terminations under sec-
tion 4041(c) of the Employee Retirement Income Secu-
rity Act of 1974 [29 U.S.C. 1341(c)] with respect to which
notices of intent to terminate are provided under sec-
tion 4041(a)(2) of such Act [29 U.S.C. 1342], or under sec-
tion 4042 of such Act with respect to which proceedings
are instituted by the corporation, on or after the date
of enactment of this Act [Dec. 8, 1994].”

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7881(f)(4), (5), (11) of Pub. L.
101-239 effective, except as otherwise provided, as if in-
cluded in the provision of the Pension Protection Act,
Pub. L. 100-203, §§9302-9346, to which such amendment
relates, see section 7882 of Pub. L. 101-239, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Amendment by section 7894(g)(1), (3)(B) of Pub. L.
101-239 effective, except as otherwise provided, as if
originally included in the provision of the Employee
Retirement Income Security Act of 1974, Pub. L. 93-406,
to which such amendment relates, see section 7894(i) of
Pub. L. 101-239, set out as a note under section 1002 of
this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-203 applicable with re-
spect to plan terminations under section 1341 of this
title with respect to which notices of intent to termi-
nate are provided under section 1341(a)(2) of this title
after Dec. 17, 1987, and plan terminations with respect
to which proceedings are instituted by the Pension
Benefit Guaranty Corporation under section 1342 of this
title after that date, see section 9312(d)(1) of Pub. L.
100203, as amended, set out as a note under section 1301
of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.
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TRANSITIONAL RULE REGARDING AMENDMENTS BY
SECTION 9312 oF PUB. L. 100-203

Section 9312(b)(3)(B) of Pub. L. 100-203, as amended by
Pub. L. 101-239, title VII, § 7881(f)(1), (6), Dec. 19, 1989, 103
Stat. 2440, provided that:

‘(i) IN GENERAL.—In the case of any plan termination
to which the amendments made by this section [amend-
ing sections 1301, 1305, 1322, 1341, 1342, 1349, 1362, 1364,
and 1368 of this title and repealing section 1349 of this
title] apply and with respect to which notices of intent
to terminate were provided on or before December 17,
1990—

‘() subparagraph (A) of section 4022(c)(3) of ERISA

[29 U.S.C. 1322(¢c)(3)(A)] (as amended by this para-

graph) shall not apply, and

‘(II) subparagraph (C) of section 4022(c)(3) of ERISA

(as so amended) shall apply irrespective of the out-

standing amount of benefit liabilities under the plan.

“(ii) [Repealed. Pub. L. 101-239, title VII, §7881(f)(6),
Dec. 19, 1989, 103 Stat. 2440.1”

§1322a. Multiemployer plan benefits guaranteed

(a) Benefits of covered plans subject to guaran-
tee

The corporation shall guarantee, in accord-
ance with this section, the payment of all non-
forfeitable benefits (other than benefits becom-
ing nonforfeitable solely on account of the ter-
mination of a plan) under a multiemployer
plan—

(1) to which this subchapter applies, and
(2) which is insolvent under section 1426(b) or

1441(d)(2) of this title.

(b) Benefits or benefit increases not eligible for
guarantee

(1)(A) For purposes of this section, a benefit or
benefit increase which has been in effect under
a plan for less than 60 months is not eligible for
the corporation’s guarantee. For purposes of
this paragraph, any month of any plan year dur-
ing which the plan was insolvent or terminated
(within the meaning of section 1341a(a)(2) of this
title) shall not be taken into account.

(B) For purposes of this section, a benefit or
benefit increase which has been in effect under
a plan for less than 60 months before the first
day of the plan year for which an amendment re-
ducing the benefit or the benefit increase is
taken into account under section 1425(a)(2) of
this title in determining the minimum contribu-
tion requirement for the plan year under section
1423(b) of this title is not eligible for the cor-
poration’s guarantee.

(2) For purposes of this section—

(A) the date on which a benefit or a benefit
increase under a plan is first in effect is the
later of—

(i) the date on which the documents estab-
lishing or increasing the benefit were exe-
cuted, or

(ii) the effective date of the benefit or ben-
efit increase;

(B) the period of time for which a benefit or
a benefit increase has been in effect under a
successor plan includes the period of time for
which the benefit or benefit increase was in ef-
fect under a previously established plan; and

(C) in the case of a plan to which section 1321
of this title did not apply on September 3, 1974,
the time periods referred to in this section are
computed beginning on the date on which sec-
tion 1321 of this title first applies to the plan.
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(c) Determinations respecting amount of guaran-
tee

(1) Except as provided in subsection (g) of this
section, the monthly benefit of a participant or
a beneficiary which is guaranteed under this
section by the corporation with respect to a plan
is the product of—

(A) 100 percent of the accrual rate up to $11,
plus 75 percent of the lesser of—
(i) $33, or
(ii) the accrual rate, if any, in excess of
$11, and

(B) the number of the participant’s years of
credited service.

(2) For purposes of this section, the accrual
rate is—

(A) the monthly benefit of the participant or
beneficiary which is described in subsection
(a) of this section and which is eligible for the
corporation’s guarantee under subsection (b)
of this section, except that such benefit shall
be—

(i) no greater than the monthly benefit
which would be payable under the plan at
normal retirement age in the form of a sin-
gle life annuity, and

(ii) determined without regard to any re-
duction under section 411(a)(3)(E) of title 26;
divided by

(B) the participant’s years of credited serv-
ice.
(3) For purposes of this subsection—
(A) a year of credited service is a year in
which the participant completed—
(i) a full year of participation in the plan,
or
(ii) any period of service before participa-
tion which is credited for purposes of benefit
accrual as the equivalent of a full year of
participation;

(B) any year for which the participant is
credited for purposes of benefit accrual with a
fraction of the equivalent of a full year of par-
ticipation shall be counted as such a fraction
of a year of credited service; and

(C) years of credited service shall be deter-
mined by including service which may other-
wise be disregarded by the plan under section
411(a)(3)(E) of title 26.

(d) Amount of guarantee of reduced benefit

In the case of a benefit which has been reduced
under section 411(a)(3)(E) of title 26, the corpora-
tion shall guarantee the lesser of—

(1) the reduced benefit, or
(2) the amount determined under subsection
(c) of this section.
(e) Ineligibility of benefits for guarantee

The corporation shall not guarantee benefits
under a multiemployer plan which, under sec-
tion 1322(b)(6) of this title, would not be guaran-
teed under a single-employer plan.

(f) Study, report, etc., respecting premium in-
crease in existing basic-benefit guarantee
levels; Congressional procedures applicable
for revision of schedules

(1) No later than 5 years after September 26,
1980, and at least every fifth year thereafter, the
corporation shall—
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(A) conduct a study to determine—

(i) the premiums needed to maintain the
basic-benefit guarantee levels for multiem-
ployer plans described in subsection (c) of
this section, and

(ii) whether the basic-benefit guarantee
levels for multiemployer plans may be in-
creased without increasing the basic-benefit
premiums for multiemployer plans under
this subchapter; and

(B) report such determinations to the Com-
mittee on Ways and Means and the Committee
on Education and Labor of the House of Rep-
resentatives and to the Committee on Finance
and the Committee on Labor and Human Re-
sources of the Senate.

(2)(A) If the last report described in paragraph
(1) indicates that a premium increase is nec-
essary to support the existing basic-benefit
guarantee levels for multiemployer plans, the
corporation shall transmit to the Committee on
Ways and Means and the Committee on Edu-
cation and Labor of the House of Representa-
tives and to the Committee on Finance and the
Committee on Labor and Human Resources of
the Senate by March 31 of any calendar year in
which congressional action under this sub-
section is requested—

(i) a revised schedule of basic-benefit guar-
antees for multiemployer plans which would
be necessary in the absence of an increase in
premiums approved in accordance with section
1306(b) of this title,

(ii) a revised schedule of basic-benefit pre-
miums for multiemployer plans which is nec-
essary to support the existing basic-benefit
guarantees for such plans, and

(iii) a revised schedule of basic-benefit guar-
antees for multiemployer plans for which the
schedule of premiums necessary is higher than
the existing premium schedule for such plans
but lower than the revised schedule of pre-
miums for such plans specified in clause (ii),
together with such schedule of premiums.

(B) The revised schedule of increased pre-
miums referred to in subparagraph (A)(ii) or
(A)(iii) shall go into effect as approved by the
enactment of a joint resolution.

(C) If an increase in premiums is not so en-
acted, the revised guarantee schedule described
in subparagraph (A)(i) shall go into effect on the
first day of the second calendar year following
the year in which such revised guarantee sched-
ule was submitted to the Congress.

(3)(A) If the last report described in paragraph
(1) indicates that basic-benefit guarantees for
multiemployer plans can be increased without
increasing the basic-benefit premiums for multi-
employer plans under this subchapter, the cor-
poration shall submit to the Committee on
Ways and Means and the Committee on Edu-
cation and Labor of the House of Representa-
tives and to the Committee on Finance and the
Committee on Labor and Human Resources of
the Senate by March 31 of the calendar year in
which congressional action under this paragraph
is requested—

(i) a revised schedule of increases in the
basic-benefit guarantees which can be sup-
ported by the existing schedule of basic-bene-
fit premiums for multiemployer plans, and
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(ii) a revised schedule of basic-benefit pre-
miums sufficient to support the existing basic-
benefit guarantees.

(B) The revised schedules referred to in sub-
paragraph (A)(i) or subparagraph (A)(ii) shall go
into effect as approved by the enactment of a
joint resolution.

(4)(A) The succeeding subparagraphs of this
paragraph are enacted by the Congress as an ex-
ercise of the rulemaking power of the Senate
and the House of Representatives, respectively,
and as such they shall be deemed a part of the
rules of each House, respectively, but applicable
only with respect to the procedure to be fol-
lowed in that House in the case of joint resolu-
tions (as defined in subparagraph (B)). Such sub-
paragraphs shall supersede other rules only to
the extent that they are inconsistent therewith.
They are enacted with full recognition of the
constitutional right of either House to change
the rules (so far as relating to the procedure of
that House) at any time, in the same manner,
and to the same extent as in the case of any rule
of that House.

(B) For purposes of this subsection, ‘‘joint res-
olution” means only a joint resolution, the mat-
ter after the resolving clause of which is as fol-
lows: ‘“‘The proposed schedule described in

transmitted to the Congress by the Pen-

sion Benefit Guaranty Corporation on is
hereby approved.”’, the first blank space therein
being filled with ‘‘section 4022A(f)(2)(A)(ii) of the
Employee Retirement Income Security Act of
1974, ‘‘section 4022A(f)(2)(A)(iii) of the Em-
ployee Retirement Income Security Act of 1974,
“‘section 4022A(f)(3)(A)(i) of the Employee Re-
tirement Income Security Act of 1974, or ‘‘sec-
tion 4022A(f)(3)(A)(ii) of the Employee Retire-
ment Income Security Act of 1974’ (whichever is
applicable), and the second blank space therein
being filled with the date on which the corpora-
tion’s message proposing the revision was sub-
mitted.

(C) The procedure for disposition of a joint res-
olution shall be the procedure described in sec-
tion 1306(b)(4) through (7) of this title.

(g) Guarantee of payment of other classes of ben-
efits and establishment of terms and condi-
tions of guarantee; promulgation of regula-
tions for establishment of supplemental pro-
gram to guarantee benefits otherwise ineli-
gible; status of benefits; applicability of re-
vised schedule of premiums

(1) The corporation may guarantee the pay-
ment of such other classes of benefits under
multiemployer plans, and establish the terms
and conditions under which those other classes
of benefits are guaranteed, as it determines to
be appropriate.

(2)(A) The corporation shall prescribe regula-
tions to establish a supplemental program to
guarantee benefits under multiemployer plans
which would be guaranteed under this section
but for the limitations in subsection (c) of this
section. Such regulations shall be proposed by
the corporation no later than the end of the 18th
calendar month following September 26, 1980.
The regulations shall make coverage under the
supplemental program available no later than
January 1, 1983. Any election to participate in
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the supplemental program shall be on a vol-
untary basis, and a plan electing such coverage
shall continue to pay the premiums required
under section 1306(a)(2)(B) of this title to the re-
volving fund used pursuant to section 1305 of
this title in connection with benefits otherwise
guaranteed under this section. Any such elec-
tion shall be irrevocable, except to the extent
otherwise provided by regulations prescribed by
the corporation.

(B) The regulations prescribed under this para-
graph shall provide—

(i) that a plan must elect coverage under the
supplemental program within the time per-
mitted by the regulations;

(ii) unless the corporation determines other-
wise, that a plan may not elect supplemental
coverage unless the value of the assets of the
plan as of the end of the plan year preceding
the plan year in which the election must be
made is an amount equal to 15 times the total
amount of the benefit payments made under
the plan for that year; and

(iii) such other reasonable terms and condi-
tions for supplemental coverage, including
funding standards and any other reasonable
limitations with respect to plans or benefits
covered or to means of program financing, as
the corporation determines are necessary and
appropriate for a feasible supplemental pro-
gram consistent with the purposes of this sub-
chapter.

(3) Any benefits guaranteed under this sub-
section shall be considered nonbasic benefits for
purposes of this subchapter.

(4)(A) No revised schedule of premiums under
this subsection, after the initial schedule, shall
go into effect unless—

(i) the revised schedule is submitted to the

Congress, and

(ii) a joint resolution described in subpara-
graph (B) is not enacted before the close of the
60th legislative day after such schedule is sub-
mitted to the Congress.

(B) For purposes of subparagraph (A), a joint
resolution described in this subparagraph is a
joint resolution the matter after the resolving
clause of which is as follows: ‘“The revised pre-
mium schedule transmitted to the Congress by
the Pension Benefit Guaranty Corporation under
section 4022A(g)(4) of the Employee Retirement
Income Security Act of 1974 on is hereby
disapproved.”’, the blank space therein being
filled with the date on which the revised sched-
ule was submitted.

(C) For purposes of subparagraph (A), the term
“‘legislative day’’ means any calendar day other
than a day on which either House is not in ses-
sion because of a sine die adjournment or an ad-
journment of more than 3 days to a day certain.

(D) The procedure for disposition of a joint
resolution described in subparagraph (B) shall be
the procedure described in paragraphs (4)
through (7) of section 1306(b) of this title.

(5) Regulations prescribed by the corporation
to carry out the provisions of this subsection,
may, to the extent provided therein, supersede
the requirements of sections 1426, 1431, and 1441
of this title, and the requirements of section
418E of title 26, but only with respect to benefits
guaranteed under this subsection.
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(h) Applicability to nonforfeitable benefits ac-
crued as of July 30, 1980; manner and extent
of guarantee

(1) Except as provided in paragraph (3), sub-
sections (b) and (c) of this section shall not
apply with respect to the nonforfeitable benefits
accrued as of July 29, 1980, with respect to a par-
ticipant or beneficiary under a multiemployer
plan—

(1) who is in pay status on July 29, 1980, or
(2) who is within 36 months of the normal re-
tirement age and has a nonforfeitable right to

a pension as of that date.

(2) The benefits described in paragraph (1)
shall be guaranteed by the corporation in the
same manner and to the same extent as benefits
are guaranteed by the corporation under section
1322 of this title (without regard to this section).

(3) This subsection does not apply with respect
to a plan for plan years following a plan year—

(A) in which the plan has terminated within
the meaning of section 134la(a)(2) of this title,
or

(B) in which it is determined by the corpora-
tion that substantially all the employers have
withdrawn from the plan pursuant to an agree-
ment or arrangement to withdraw.

(Pub. L. 93-406, title IV, §4022A, as added Pub. L.
96-364, title I, §102, Sept. 26, 1980, 94 Stat. 1210;
amended Pub. L. 99-272, title XI, §11005(c)(4)-(12),
Apr. 7, 1986, 100 Stat. 242; Pub. L. 101-239, title
VII, §§7891(a)(1), 7893(b), 7894(g)(3)(C)(i), Dec. 19,
1989, 103 Stat. 2445, 2447, 2451; Pub. L. 106-554,
§1(a)(6) [title IX, §951(a)], Dec. 21, 2000, 114 Stat.
2763, 2763 A-586.)

REFERENCES IN TEXT

Section 4022A(f)(2)(A)(i1), (iii), (3)(A)(), and (ii) of the
Employee Retirement Income Security Act of 1974, re-
ferred to in subsec. (f)(4)(B), is classified to subsec.
(H(2)(A)(1), (dii), (3)(A)(A) and (ii) of this section.

Section 4022A(g)(4) of the Employee Retirement In-
come Security Act of 1974, referred to in subsec.
(2)(4)(B), is classified to subsec. (g)(4) of this section.

AMENDMENTS

2000—Subsec. (¢)(1)(A). Pub. L. 106-554, §1(a)(6) [title
IX, §951(a)(1)], substituted *“$11”° for ‘‘$5”° in two places.

Subsec. (¢)(1)(A)({). Pub. L. 106-554, §1(a)(6) [title IX,
§951(a)(2)], substituted “$33" for <‘$15”.

Subsec. (¢)(2) to (6). Pub. L. 106-554, §1(a)(6) [title IX,
§951(a)(3)], redesignated pars. (3) and (4) as (2) and (3),
respectively, and struck out former pars. (2), (5), and
(6). Prior to amendment, par. (2) modified the amount
of benefits guaranteed under par. (1) with respect to
plans described in par. (5)(A), par. (5) described certain
plans for which the first plan year in which the plan
was insolvent and in which benefits were required to be
suspended or reduced to a certain level began before
the year 2000, and par. (6) provided that par. (2) did not
apply to a plan described in par. (5)(A) if the value of
the assets of the plan was at least a specified amount
for a specified period of time.

1989—Subsec. (a)(1). Pub. L. 101-239, §7894(g)(3)(C)(i),
substituted ‘‘this subchapter’ for ‘‘section 1321 of this
title”.

Subsecs. (¢)(3)(A)(iD), (H(C), (B)(A)({D), (6), (d), (8)(5).
Pub. L. 101-239, §7891(a)(1), substituted ‘‘Internal Reve-
nue Code of 1986” for ‘‘Internal Revenue Code of 1954,
which for purposes of codification was translated as
“title 26 thus requiring no change in text.

Subsec. (£)(2)(B). Pub. L. 101-239, §7893(b), substituted
‘“‘the enactment” for ‘‘the the enactment’.

1986—Subsec. (£)(2)(B). Pub. L. 99-272, §11005(c)(4), sub-
stituted ‘‘the enactment of a joint resolution” for
‘‘Congress by concurrent resolution”.
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Subsec. ()(2)(C). Pub. L. 99-272, §11005(c)(5),
stituted ‘‘so enacted” for ‘‘approved’’.

Subsec. (£)(3)(B). Pub. L. 99-272, §11005(c)(6), sub-
stituted ‘‘enactment of a joint resolution’ for ‘‘Con-
gress by concurrent resolution’.

sub-

Subsec. (f)(4)(A). Pub. L. 99-272, §11005(c)(7), sub-
stituted ‘‘joint”’ for ‘‘concurrent’.
Subsec. (f)(4)(B). Pub. L. 99-272, §11005(c)(8), sub-

stituted ‘‘joint” for ‘‘concurrent’” in two places and
“The” for ‘“That the Congress favors the’’ and inserted
‘‘is hereby approved’.

Subsec. (£)(4)(C). Pub. L. 99-272, §11005(c)(9),
stituted ‘‘joint” for ‘‘concurrent’.

Subsec. (2)(4)(A)@{i). Pub. L. 99-272, §11005(c)(10), sub-
stituted ‘‘joint” for ‘‘concurrent’” and ‘‘enacted’” for
“adopted”.

Subsec. (g)(4)(B). Pub. L. 99-272, §11005(c)(11), sub-
stituted ‘‘joint” for ‘‘concurrent’” in two places and
“The” for ‘“That the Congress disapproves the’ and in-
serted ‘‘is hereby disapproved’.

Subsec. (g)(4)(D). Pub. L. 99-272, §11005(c)(12), sub-
stituted ‘‘joint” for ‘‘concurrent’.

sub-

CHANGE OF NAME

Committee on Labor and Human Resources of Senate
changed to Committee on Health, Education, Labor,
and Pensions of Senate by Senate Resolution No. 20,
One Hundred Sixth Congress, Jan. 19, 1999.

Committee on Education and Labor of House of Rep-
resentatives changed to Committee on Education and
the Workforce of House of Representatives by House
Resolution No. 5, One Hundred Twelfth Congress, Jan.
5, 2011.

EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-554, §1(a)(6) [title IX, §951(b)], Dec. 21,
2000, 114 Stat. 2763, 2763A-586, provided that: ‘“The
amendments made by this section [amending this sec-
tion] shall apply to any multiemployer plan that has
not received financial assistance (within the meaning
of section 4261 of the Employee Retirement Income Se-
curity Act of 1974 [29 U.S.C. 1431]) within the 1-year pe-
riod ending on the date of the enactment of this Act
[Dec. 21, 2000].”

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Amendment by section 7893(b) of Pub. L. 101-239 effec-
tive as if included in the provision of the Single-Em-
ployer Pension Plan Amendments Act of 1986, Pub. L.
99-272, title XI, to which such amendment relates, see
section 7893(h) of Pub. L. 101-239, set out as a note
under section 1002 of this title.

Section 7894(g)(3)(C)(ii) of Pub. L. 101-239 provided
that: “The amendment made by clause (i) [amending
this section] shall take effect as if originally included
in section 102 of the Multiemployer Pension Plan
Amendments Act of 1980 [Pub. L. 96-364].”

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective for plan years
commencing after Dec. 31, 1985, see section 11005(d)(1) of
Pub. L. 99-272, set out as a note under section 1306 of
this title.

EFFECTIVE DATE

Section effective Sept. 26, 1980, except as specifically
provided, see section 1461(e) of this title.

§1322b. Aggregate limit on benefits guaranteed;
criteria applicable

(a) Notwithstanding sections 1322 and 1322a of
this title, no person shall receive from the cor-
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poration pursuant to a guarantee by the cor-
poration of basic benefits with respect to a par-
ticipant under all multiemployer and single em-
ployer plans an amount, or amounts, with an ac-
tuarial value which exceeds the actuarial value
of a monthly benefit in the form of a life annu-
ity commencing at age 65 equal to the amount
determined under section 1322(b)(3)(B) of this
title as of the date of the last plan termination.
(b) For purposes of this section—

(1) the receipt of benefits under a multiem-
ployer plan receiving financial assistance from
the corporation shall be considered the receipt
of amounts from the corporation pursuant to a
guarantee by the corporation of basic benefits
except to the extent provided in regulations
prescribed by the corporation, and

(2) the date on which a multiemployer plan,
whether or not terminated, begins receiving fi-
nancial assistance from the corporation shall
be considered a date of plan termination.

(Pub. L. 93-406, title IV, §4022B, as added Pub. L.
96-364, title I, §102, Sept. 26, 1980, 94 Stat. 1215.)

EFFECTIVE DATE

Section effective Sept. 26, 1980, except as specifically
provided, see section 1461(e) of this title.

§ 1323. Plan fiduciaries

Notwithstanding any other provision of this
chapter, a fiduciary of a plan to which section
1321 of this title applies is not in violation of the
fiduciary’s duties as a result of any act or of any
withholding of action required by this sub-
chapter.

(Pub. L. 93-406, title IV, §4023, as added Pub. L.
96-364, title IV, §402(a)(5), Sept. 26, 1980, 94 Stat.
1298.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘‘this Act”’, meaning Pub. L. 93-406, known as the Em-
ployee Retirement Income Security Act of 1974. Titles
I, III, and IV of such Act are classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
1001 of the title and Tables.

PRIOR PROVISIONS

A prior section 1323, Pub. L. 93-406, title IV, §4023,
Sept. 2, 1974, 88 Stat. 1019, related to contingent liabil-
ity coverage, prior to repeal by Pub. L. 96-364, title I,
§107, Sept. 26, 1980, 94 Stat. 1267.

EFFECTIVE DATE

Section effective Sept. 26, 1980, except as specifically
provided, see section 1461(e) of this title.

SUBTITLE C—TERMINATIONS

§ 1341. Termination of single-employer plans

(a) General rules governing single-employer plan
terminations

(1) Exclusive means of plan termination

Except in the case of a termination for
which proceedings are otherwise instituted by
the corporation as provided in section 1342 of
this title, a single-employer plan may be ter-
minated only in a standard termination under
subsection (b) of this section or a distress ter-
mination under subsection (c) of this section.
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(2) 60-day notice of intent to terminate

Not less than 60 days before the proposed
termination date of a standard termination
under subsection (b) of this section or a dis-
tress termination under subsection (c) of this
section, the plan administrator shall provide
to each affected party (other than the corpora-
tion in the case of a standard termination) a
written notice of intent to terminate stating
that such termination is intended and the pro-
posed termination date. The written notice
shall include any related additional informa-
tion required in regulations of the corpora-
tion.

(3) Adherence to collective bargaining agree-
ments

The corporation shall not proceed with a ter-
mination of a plan under this section if the
termination would violate the terms and con-
ditions of an existing collective bargaining
agreement. Nothing in the preceding sentence
shall be construed as limiting the authority of
the corporation to institute proceedings to in-
voluntarily terminate a plan under section
1342 of this title.

(b) Standard termination of single-employer
plans
(1) General requirements

A single-employer plan may terminate under
a standard termination only if—

(A) the plan administrator provides the 60-
day advance notice of intent to terminate to
affected parties required under subsection
(a)(2) of this section,

(B) the requirements of subparagraphs (A)
and (B) of paragraph (2) are met,

(C) the corporation does not issue a notice
of noncompliance under subparagraph (C) of
paragraph (2), and

(D) when the final distribution of assets
occurs, the plan is sufficient for benefit 1li-
abilities (determined as of the termination
date).

(2) Termination procedure
(A) Notice to the corporation

As soon as practicable after the date on
which the notice of intent to terminate is
provided pursuant to subsection (a)(2) of this
section, the plan administrator shall send a
notice to the corporation setting forth—

(i) certification by an enrolled actuary—

(I) of the projected amount of the as-
sets of the plan (as of a proposed date of
final distribution of assets),

(IT) of the actuarial present value (as
of such date) of the benefit liabilities
(determined as of the proposed termi-
nation date) under the plan, and

(III) that the plan is projected to be
sufficient (as of such proposed date of
final distribution) for such benefit liabil-
ities,

(ii) such information as the corporation
may prescribe in regulations as necessary
to enable the corporation to make deter-
minations under subparagraph (C), and

(iii) certification by the plan adminis-
trator that—
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(I) the information on which the en-
rolled actuary based the certification
under clause (i) is accurate and com-
plete, and

(IT) the information provided to the
corporation under clause (ii) is accurate
and complete.

Clause (i) and clause (iii)(I) shall not apply

to a plan described in section 412(i)! of title

26.

(B) Notice to participants and beneficiaries
of benefit commitments 2

No later than the date on which a notice is
sent by the plan administrator under sub-
paragraph (A), the plan administrator shall
send a notice to each person who is a partici-
pant or beneficiary under the plan—

(i) specifying the amount of the benefit
liabilities (if any) attributable to such per-
son as of the proposed termination date
and the benefit form on the basis of which
such amount is determined, and

(ii) including the following information
used in determining such benefit liabil-
ities:

(I) the length of service,

(IT) the age of the participant or bene-
ficiary,

(ITI) wages,

(IV) the assumptions, including the in-
terest rate, and

(V) such other information as the cor-
poration may require.

Such notice shall be written in such manner
as is likely to be understood by the partici-
pant or beneficiary and as may be prescribed
in regulations of the corporation.
(C) Notice from the corporation of non-
compliance
(i) In general

Within 60 days after receipt of the notice
under subparagraph (A), the corporation
shall issue a notice of noncompliance to
the plan administrator if—

(I) it determines, based on the notice
sent under paragraph (2)(A) of subsection
(b) of this section, that there is reason to
believe that the plan is not sufficient for
benefit liabilities,

(IT) it otherwise determines, on the
basis of information provided by affected
parties or otherwise obtained by the cor-
poration, that there is reason to believe
that the plan is not sufficient for benefit
liabilities, or

(ITII) it determines that any other re-
quirement of subparagraph (A) or (B) of
this paragraph or of subsection (a)(2) of
this section has not been met, unless it
further determines that the issuance of
such notice would be inconsistent with
the interests of participants and bene-
ficiaries.

(ii) Extension

The corporation and the plan adminis-
trator may agree to extend the 60-day pe-

1See References in Text note below.

280 in original. Probably should be ‘‘benefit liabilities”.
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riod referred to in clause (i) by a written
agreement signed by the corporation and
the plan administrator before the expira-
tion of the 60-day period. The 60-day period
shall be extended as provided in the agree-
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ing to the termination. A certification under
paragraph (3)(B) shall not affect the corpora-
tion’s obligations under section 1322 of this
title.

(5) Special rule for certain plans where ces-

ment and may be further extended by sub-
sequent written agreements signed by the
corporation and the plan administrator
made before the expiration of a previously
agreed upon extension of the 60-day period.
Any extension may be made upon such
terms and conditions (including the pay-
ment of benefits) as are agreed upon by the
corporation and the plan administrator.

(D) Final distribution of assets in absence of
notice of noncompliance

The plan administrator shall commence
the final distribution of assets pursuant to
the standard termination of the plan as soon
as practicable after the expiration of the 60-
day (or extended) period referred to in sub-
paragraph (C), but such final distribution
may occur only if—

(i) the plan administrator has not re-
ceived during such period a notice of non-
compliance from the corporation under
subparagraph (C), and

(ii) when such final distribution occurs,
the plan is sufficient for benefit liabilities
(determined as of the termination date).

(3) Methods of final distribution of assets
(A) In general

In connection with any final distribution
of assets pursuant to the standard termi-
nation of the plan under this subsection, the
plan administrator shall distribute the as-
sets in accordance with section 1344 of this
title. In distributing such assets, the plan
administrator shall—

(i) purchase irrevocable commitments
from an insurer to provide all benefit li-
abilities under the plan, or

(ii) in accordance with the provisions of
the plan and any applicable regulations,
otherwise fully provide all benefit liabil-
ities under the plan. A transfer of assets to
the corporation in accordance with section
1350 of this title on behalf of a missing par-
ticipant shall satisfy this subparagraph
with respect to such participant.

(B) Certification to the corporation of final
distribution of assets

Within 30 days after the final distribution
of assets is completed pursuant to the stand-
ard termination of the plan under this sub-
section, the plan administrator shall send a
notice to the corporation certifying that the
assets of the plan have been distributed in
accordance with the provisions of subpara-
graph (A) so as to pay all benefit liabilities
under the plan.

(4) Continuing authority

Nothing in this section shall be construed to
preclude the continued exercise by the cor-
poration, after the termination date of a plan
terminated in a standard termination under
this subsection, of its authority under section
1303 of this title with respect to matters relat-

sation or change in membership of a con-
trolled group
(A) In general

Except as provided in subparagraphs (B)
and (D), if—

(i) there is3 transaction or series of
transactions which result in a person ceas-
ing to be a member of a controlled group,
and

(ii) such person immediately before the
transaction or series of transactions main-
tained a single-employer plan which is a
defined benefit plan which is fully funded,

then the interest rate used in determining
whether the plan is sufficient for benefit 1li-
abilities or to otherwise assess plan liabil-
ities for purposes of this subsection or sec-
tion 1342(a)(4) of this title shall be not less
than the interest rate used in determining
whether the plan is fully funded.

(B) Limitations

Subparagraph (A) shall not apply to any
transaction or series of transactions unless—
(i) any employer maintaining the plan
immediately before or after such trans-
action or series of transactions—

(I) has an outstanding senior unsecured
debt instrument which is rated invest-
ment grade by each of the nationally
recognized statistical rating organiza-
tions for corporate bonds that has issued
a credit rating for such instrument, or

(IT) if no such debt instrument of such
employer has been rated by such an or-
ganization but 1 or more of such organi-
zations has made an issuer credit rating
for such employer, all such organizations
which have so rated the employer have
rated such employer investment grade,
and

(ii) the employer maintaining the plan
after the transaction or series of trans-
actions employs at least 20 percent of the
employees located in the United States
who were employed by such employer im-
mediately before the transaction or series
of transactions.

(C) Fully funded

For purposes of subparagraph (A), a plan
shall be treated as fully funded with respect
to any transaction or series of transactions
if—

(i) in the case of a transaction or series
of transactions which occur in a plan year
beginning before January 1, 2008, the fund-
ed current liability percentage determined
under section 1082(d) of this title for the
plan year is at least 100 percent, and

(ii) in the case of a transaction or series
of transactions which occur in a plan year
beginning on or after such date, the fund-

380 in original. The word ‘‘a’ probably should appear.
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ing target attainment percentage deter-
mined under section 1083 of this title is, as
of the valuation date for such plan year, at
least 100 percent.

(D) 2 year limitation

Subparagraph (A) shall not apply to any
transaction or series of transactions if the
plan referred to in subparagraph (A)@ii) is
terminated under subsection (c) or section
1342 of this title after the close of the 2-year
period beginning on the date on which the
first such transaction occurs.

(c) Distress termination of single-employer plans

(1) In general
A single-employer plan may terminate under

a distress termination only if—

(A) the plan administrator provides the 60-
day advance notice of intent to terminate to
affected parties required under subsection
(a)(2) of this section,

(B) the requirements of subparagraph (A)
of paragraph (2) are met, and

(C) the corporation determines that the re-
quirements of subparagraphs (B) and (D) of
paragraph (2) are met.

(2) Termination requirements
(A) Information submitted to the corporation

As soon as practicable after the date on
which the notice of intent to terminate is
provided pursuant to subsection (a)(2) of this
section, the plan administrator shall provide
the corporation, in such form as may be pre-
scribed by the corporation in regulations,
the following information:

(i) such information as the corporation
may prescribe by regulation as necessary
to make determinations under subpara-
graph (B) and paragraph (3);

(ii) unless the corporation determines
the information is not necessary for pur-
poses of paragraph (3)(A) or section 1362 of
this title, certification by an enrolled ac-
tuary of—

(I) the amount (as of the proposed ter-
mination date and, if applicable, the pro-
posed distribution date) of the current
value of the assets of the plan,

(IT) the actuarial present value (as of
such dates) of the benefit liabilities
under the plan,

(III) whether the plan is sufficient for
benefit liabilities as of such dates,

(IV) the actuarial present value (as of
such dates) of benefits under the plan
guaranteed under section 1322 of this
title, and

(V) whether the plan is sufficient for
guaranteed benefits as of such dates;

(iii) in any case in which the plan is not
sufficient for benefit liabilities as of such
date—

(I) the name and address of each par-
ticipant and beneficiary under the plan
as of such date, and

(IT) such other information as shall be
prescribed by the corporation by regula-
tion as necessary to enable the corpora-
tion to be able to make payments to par-
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ticipants and beneficiaries as required
under section 1322(c) of this title; and

(iv) certification by the plan adminis-
trator that—

(ID) the information on which the en-
rolled actuary based the certifications
under clause (ii) is accurate and com-
plete, and

(IT) the information provided to the
corporation under clauses (i) and (iii) is
accurate and complete.

Clause (ii) and clause (iv)(I) shall not apply

to a plan described in section 412(i)! of title

26.

(B) Determination by the corporation of nec-
essary distress criteria

Upon receipt of the notice of intent to ter-
minate required under subsection (a)(2) of
this section and the information required
under subparagraph (A), the corporation
shall determine whether the requirements of
this subparagraph are met as provided in
clause (i), (ii), or (iii). The requirements of
this subparagraph are met if each person
who is (as of the proposed termination date)
a contributing sponsor of such plan or a
member of such sponsor’s controlled group
meets the requirements of any of the follow-
ing clauses:

(i) Liquidation in bankruptcy or insolvency

proceedings

The requirements of this clause are met
by a person if—

(I) such person has filed or has had
filed against such person, as of the pro-
posed termination date, a petition seek-
ing liquidation in a case under title 11 or
under any similar Federal law or law of
a State or political subdivision of a
State (or a case described in clause (ii)
filed by or against such person has been
converted, as of such date, to a case in
which liquidation is sought), and

(IT) such case has not, as of the pro-
posed termination date, been dismissed.

(ii) Reorganization in bankruptcy or insol-
vency proceedings

The requirements of this clause are met
by a person if—

(ID) such person has filed, or has had
filed against such person, as of the pro-
posed termination date, a petition seek-
ing reorganization in a case under title
11 or under any similar law of a State or
political subdivision of a State (or a case
described in clause (i) filed by or against
such person has been converted, as of
such date, to such a case in which reor-
ganization is sought),

(IT) such case has not, as of the pro-
posed termination date, been dismissed,

(ITT) such person timely submits to the
corporation any request for the approval
of the bankruptcy court (or other appro-
priate court in a case under such similar
law of a State or political subdivision) of
the plan termination, and

(IV) the bankruptcy court (or such
other appropriate court) determines
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that, unless the plan is terminated, such
person will be unable to pay all its debts
pursuant to a plan of reorganization and
will be unable to continue in business
outside the chapter 11 reorganization
process and approves the termination.

(iii) Termination required to enable pay-
ment of debts while staying in business
or to avoid unreasonably burdensome
pension costs caused by declining
workforce

The requirements of this clause are met
by a person if such person demonstrates to
the satisfaction of the corporation that—

(I) unless a distress termination oc-
curs, such person will be unable to pay
such person’s debts when due and will be
unable to continue in business, or

(IT) the costs of providing pension cov-
erage have become unreasonably burden-
some to such person, solely as a result of

a decline of such person’s workforce cov-

ered as participants under all single-em-

ployer plans of which such person is a

contributing sponsor.

(C) Notification of determinations by the cor-
poration

The corporation shall notify the plan ad-
ministrator as soon as practicable of its de-
terminations made pursuant to subpara-
graph (B).

(D) Disclosure of termination information

(i) In general

A plan administrator that has filed a no-
tice of intent to terminate under sub-
section (a)(2) shall provide to an affected
party any information provided to the cor-
poration under subparagraph (A) or the
regulations under subsection (a)(2) not
later than 15 days after—

(I) receipt of a request from the af-
fected party for the information; or

(IT) the provision of new information
to the corporation relating to a previous
request.

(ii) Confidentiality
(I) In general

The plan administrator shall not pro-
vide information under clause (i) in a
form that includes any information that
may directly or indirectly be associated
with, or otherwise identify, an individual
participant or beneficiary.

(II) Limitation

A court may limit disclosure under
this subparagraph of confidential infor-
mation described in section 552(b) of title
5 to any authorized representative of the
participants or beneficiaries that agrees
to ensure the confidentiality of such in-
formation.

(iii) Form and manner of information;
charges

(I) Form and manner

The corporation may prescribe the
form and manner of the provision of in-
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formation wunder this subparagraph,
which shall include delivery in written,
electronic, or other appropriate form to
the extent that such form is reasonably
accessible to individuals to whom the in-
formation is required to be provided.

(IT1) Reasonable charges

A plan administrator may charge a
reasonable fee for any information pro-
vided under this subparagraph in other
than electronic form.

(iv) Authorized representative

For purposes of this subparagraph, the
term ‘‘authorized representative’” means
any employee organization representing
participants in the pension plan.

(3) Termination procedure

(A) Determinations by the corporation relat-
ing to plan sufficiency for guaranteed
benefits and for benefit liabilities

If the corporation determines that the re-
quirements for a distress termination set
forth in paragraphs (1) and (2) are met, the
corporation shall—

(i) determine that the plan is sufficient
for guaranteed benefits (as of the termi-
nation date) or that the corporation is un-
able to make such determination on the
basis of information made available to the
corporation,

(ii) determine that the plan is sufficient
for benefit liabilities (as of the termi-
nation date) or that the corporation is un-
able to make such determination on the
basis of information made available to the
corporation, and

(iii) notify the plan administrator of the
determinations made pursuant to this sub-
paragraph as soon as practicable.

(B) Implementation of termination

After the corporation notifies the plan ad-
ministrator of its determinations under sub-
paragraph (A), the termination of the plan
shall be carried out as soon as practicable,
as provided in clause (i), (ii), or (iii).

(i) Cases of sufficiency for benefit liabil-

ities

In any case in which the corporation de-
termines that the plan is sufficient for
benefit liabilities, the plan administrator
shall proceed to distribute the plan’s as-
sets, and make certification to the cor-
poration with respect to such distribution,
in the manner described in subsection

(b)(3) of this section, and shall take such

other actions as may be appropriate to

carry out the termination of the plan.

(ii) Cases of sufficiency for guaranteed ben-
efits without a finding of sufficiency
for benefit liabilities

In any case in which the corporation de-
termines that the plan is sufficient for
guaranteed benefits, but further deter-
mines that it is unable to determine that
the plan is sufficient for benefit liabilities
on the basis of the information made
available to it, the plan administrator
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shall proceed to distribute the plan’s as-
sets in the manner described in subsection
(b)(3) of this section, make certification to
the corporation that the distribution has
occurred, and take such actions as may be
appropriate to carry out the termination
of the plan.

(iii) Cases without any finding of suffi-
ciency

In any case in which the corporation de-
termines that it is unable to determine
that the plan is sufficient for guaranteed
benefits on the basis of the information
made available to it, the corporation shall
commence proceedings in accordance with
section 1342 of this title.

(C) Finding after authorized commencement
of termination that plan is unable to pay
benefits

(i) Finding with respect to benefit liabil-
ities which are not guaranteed benefits

If, after the plan administrator has
begun to terminate the plan as authorized
under subparagraph (B)(i), the plan admin-
istrator finds that the plan is unable, or
will be unable, to pay benefit liabilities
which are not benefits guaranteed by the
corporation under section 1322 of this title,
the plan administrator shall notify the
corporation of such finding as soon as
practicable thereafter.

(ii) Finding with respect to guaranteed
benefits

If, after the plan administrator has
begun to terminate the plan as authorized
by subparagraph (B)(i) or (ii), the plan ad-
ministrator finds that the plan is unable,
or will be unable, to pay all benefits under
the plan which are guaranteed by the cor-
poration under section 1322 of this title,
the plan administrator shall notify the
corporation of such finding as soon as
practicable thereafter. If the corporation
concurs in the finding of the plan adminis-
trator (or the corporation itself makes
such a finding), the corporation shall insti-
tute appropriate proceedings under section
1342 of this title.

(D) Administration of the plan during in-
terim period

(i) In general

The plan administrator shall—

(I) meet the requirements of clause (ii)
for the period commencing on the date
on which the plan administrator pro-
vides a notice of distress termination to
the corporation under subsection (a)(2)
of this section and ending on the date on
which the plan administrator receives
notification from the corporation of its
determinations under subparagraph (A),
and

(IT) meet the requirements of clause
(ii) commencing on the date on which
the plan administrator or the corpora-
tion makes a finding under subparagraph
(©)(db).
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(ii) Requirements

The requirements of this clause are met
by the plan administrator if the plan ad-
ministrator—

(I) refrains from distributing assets or
taking any other actions to carry out
the proposed termination under this sub-
section,

(IT) pays benefits attributable to em-
ployer contributions, other than death
benefits, only in the form of an annuity,

(ITI) does not use plan assets to pur-
chase irrevocable commitments to pro-
vide benefits from an insurer, and

(IV) continues to pay all benefit liabil-
ities under the plan, but, commencing on
the proposed termination date, limits
the payment of benefits under the plan
to those benefits which are guaranteed
by the corporation under section 1322 of
this title or to which assets are required
to be allocated under section 1344 of this
title.

In the event the plan administrator is
later determined not to have met the re-
quirements for distress termination, any
benefits which are not paid solely by rea-
son of compliance with subclause (IV)
shall be due and payable immediately (to-
gether with interest, at a reasonable rate,
in accordance with regulations of the cor-
poration).

(d) Sufficiency
For purposes of this section—
(1) Sufficiency for benefit liabilities

A single-employer plan is sufficient for bene-
fit liabilities if there is no amount of unfunded
benefit liabilities under the plan.

(2) Sufficiency for guaranteed benefits

A single-employer plan is sufficient for guar-
anteed benefits if there is no amount of un-
funded guaranteed benefits under the plan.

(e) Limitation on the conversion of a defined
benefit plan to a defined contribution plan

The adoption of an amendment to a plan
which causes the plan to become a plan de-
scribed in section 1321(b)(1) of this title con-
stitutes a termination of the plan. Such an
amendment may take effect only after the plan
satisfies the requirements for standard termi-
nation under subsection (b) of this section or
distress termination under subsection (c) of this
section.

(Pub. L. 93-406, title IV, §4041, Sept. 2, 1974, 88
Stat. 1020; Pub. L. 96-364, title IV, §403(d), Sept.
26, 1980, 94 Stat. 1301; Pub. L. 99-272, title XI,
§§11007, 11008(a), (b), 11009, Apr. 7, 1986, 100 Stat.
244, 247, 248; Pub. L. 100-203, title IX, §§9312(c)(1),
(2), 9313(a)()-(2)(E), (b)(1)-(5), 9314(a), Dec. 22,
1987, 101 Stat. 1330-363 to 1330-366; Pub. L.
101-239, title VII, §§7881(H)(7), (g)(1)—(6), 7893(c),
(d), Dec. 19, 1989, 103 Stat. 2440, 2441, 2447; Pub. L.
103465, title VII, §§776(b)(3), 778(a)(1), (b)(1), Dec.
8, 1994, 108 Stat. 5048-5050; Pub. L. 109-280, title
IV, §409(a), title V, §506(a), Aug. 17, 2006, 120
Stat. 933, 946; Pub. L. 110-458, title I, §§104(d),
105(e)(1), Dec. 23, 2008, 122 Stat. 5104, 5105.)
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REFERENCES IN TEXT

Section 412, referred to in subsecs. (b)(2)(A) and
(c)(2)(A), was amended generally by Pub. L. 109-280,
title I, §111(a), Aug. 17, 2006, 120 Stat. 820, and as so
amended, no longer contains a subsec. (i).

Chapter 11, referred to in subsec. (c)(2)(B)({ii)IV),
probably means chapter 11 of Title 11, Bankruptcy.

AMENDMENTS

2008—Subsec. (b)(5)(A). Pub. L. 110-458, §104(d), sub-
stituted ‘‘subparagraphs (B) and (D)’ for ‘‘subpara-
graph (B)” in introductory provisions.

Subsec. (c)(2)(D)(i). Pub. L. 110-458, §105(e)(1), sub-
stituted ‘‘subparagraph (A) or the regulations under
subsection (a)(2)”’ for ‘‘subsection (a)(2)’.

2006—Subsec. (b)(5). Pub. L. 109-280, §409(a), added
par. (5).

Subsec. (¢)(1)(C). Pub. L. 109-280, §506(a)(2), sub-
stituted ‘‘subparagraphs (B) and (D)’ for ‘‘subpara-
graph (B)”’.

Subsec. (¢)(2)(D). Pub. L. 109-280, §506(a)(1), added sub-
par. (D).

1994—Subsec. (D)(2)(CH(A)(T). Pub. L. 103465,
§778(a)(1)(A), added subcl. (I) and struck out former
subcl. (I) which read as follows: ‘It has reason to be-
lieve that any requirement of subsection (a)(2) of this
section or subparagraph (A) or (B) has not been met,
or’.

Subsec. (b)(2)(C)(1)(III). Pub. L. 103-465, §778(a)(1)(B),
(C), added subcl. (III).

Subsec. (b)(3)(A)@{di). Pub. L. 103-465, §776(b)(3), in-
serted at end ‘A transfer of assets to the corporation
in accordance with section 1350 of this title on behalf of
a missing participant shall satisfy this subparagraph
with respect to such participant.”

Subsec. (¢)(2)(B)(1)(I). Pub. L. 103-465, §778(b)(1), in-
serted ‘‘Federal law or’’ after ‘“‘under any similar’.

1989—Subsec. (b)(2)(A). Pub. L. 101-239, §7881(g)(6), re-
aligned margin of last sentence.

Subsec. (b)(2)(B). Pub. L. 101-239, §7893(c), realigned
margin of last sentence.

Subsec. (b)(3)(B). Pub. L. 101-239, §7881(g)(4), inserted
period at end.

Subsec. (¢)(2)(A)(@i). Pub. L. 101-239, §7881(g)(3), in in-
troductory provisions, inserted ‘‘unless the corporation
determines the information is not necessary for pur-
poses of paragraph (3)(A) or section 1362 of this title,”
before ‘‘certification’, in subcl. (I), inserted ‘‘and, if ap-
plicable, the proposed distribution date’ after ‘‘termi-
nation date’”, and in subcls. (II) to (V), substituted
‘“‘dates’ for ‘‘date’’.

Subsec. (¢)(2)(A)({i1)II). Pub. L. 101-239, § 7881(f)(7)(A),
(B), struck out ‘‘(or its designee under section 1349(b) of
this title)”’ before ‘‘to be able’ and substituted ‘‘section
1322(c) of this title’ for ‘‘section 1349 of this title’ .

Subsec. (¢)(2)(B). Pub. L. 101-239, §7881(g)(2), sub-
stituted ‘‘(as of the proposed termination date)’” for
‘‘(as of the termination date)’.

Subsec. (c)(2)(B)(1), (ii). Pub. L. 101-239, §7881(g)(5),
made clarifying amendment to directory language of
Pub. L. 100-203, §9313(b)(3), see 1987 Amendment note
below.

Subsec. (¢)(3)(C)(i). Pub. L. 101-239, §7881(f)(7)(C),
struck out at end ‘“‘If the corporation concurs in the
finding of the plan administrator (or the corporation it-
self makes such a finding) the corporation shall take
the actions set forth in subparagraph (B)(ii)(II) relating
to the trust established for purposes of section 1349 of
this title.”

Subsec. (¢)(3)(D). Pub. L. 101-239, §7893(d)(1), realigned
margins.

Subsec. (¢)(3)(D)(ii)(I). Pub. L. 101-239, §7893(d)(2), sub-
stituted ‘‘under this subsection” for ‘‘of this sub-
section’.

Subsec. (d)(1). Pub. L. 101-239, §7881(g)(1), substituted
“sufficient for benefit liabilities’ for ‘‘sufficient for
benefit commitments’.

1987—Subsec. (b)(1)(D). Pub. L. 100-203, §9313(a)(1),
amended subpar. (D) generally. Prior to amendment,
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subpar. (D) read as follows: ‘“‘when the final distribution
of assets occurs, the plan is sufficient for benefit com-
mitments (determined as of the termination date).”

Subsec. (b)(2)(A). Pub. L. 100-203, §9314(a)(1)(B), in-
serted at end ‘“Clause (i) and clause (iii)(I) shall not
apply to a plan described in section 412(i) of title 26.”

Subsec. (b)(2)(A)(1). Pub. L. 100-203, §9313(a)(2)(A), sub-
stituted ‘‘benefit liabilities’” for ‘‘benefit commit-
ments’’ in subcls. (II) and (III).

Subsec. (b)(2)(A)(ii). Pub. L. 100-203, §9314(a)(1)(A),
added cl. (iii) and struck out former cl. (iii) which read
as follows: ‘‘certification by the plan administrator
that the information on which the enrolled actuary
based the certification under clause (i) and the infor-
mation provided to the corporation under clause (ii)
are accurate and complete.”’

Subsec. (b)(2)(B). Pub. L. 100-203, §9313(a)(2)(B), sub-
stituted ‘‘the amount of the benefit liabilities (if any)
attributable to such person” for ‘‘the amount of such
person’s benefit commitments (if any)” in cl. (i), and
“such benefit liabilities’” for ‘‘such benefit commit-
ments’ in cl. (ii).

Subsec. (b)(2)(C)E)(ID), (D)(di). Pub. L. 100-203,
§9313(a)(2)(A), substituted ‘‘benefit liabilities’’ for ‘‘ben-
efit commitments’.

Subsec. (b)(3)(A)({). Pub. L. 100-203, §9313(a)(2)(C)(1),
added cl. (i) and struck out former cl. (i) which read as
follows: ‘‘purchase irrevocable commitments from an
insurer to provide the benefit liabilities under the plan
and all other benefits (if any) under the plan to which
assets are required to be allocated under section 1344 of
this title, or”.

Pub. L. 100-203, §9313(a)(2)(A), substituted ‘‘benefit 1i-
abilities” for ‘“‘benefit commitments”.

Subsec. (b)(3)(A)(@i). Pub. L. 100-203, §9313(a)(2)(C)(1),
added cl. (ii) and struck out former cl. (ii) which read
as follows: ‘‘in accordance with the provisions of the
plan and any applicable regulations of the corporation,
otherwise fully provide the benefit liabilities under the
plan and all other benefits (if any) under the plan to
which assets are required to be allocated under section
1344 of this title.”

Pub. L. 100-203, §9313(a)(2)(A), substituted ‘‘benefit 1i-
abilities” for ‘‘benefit commitments’.

Subsec. (b)(3)(B). Pub. L. 100-203, §9313(a)(2)(C)(ii),
substituted ‘“so as to pay all benefit liabilities under
the plan’ for ‘‘so as to pay the benefit liabilities under
the plan and all other benefits under the plan to which
assets are required to be allocated under section 1344 of
this title.”

Pub. L. 100-203, §9313(a)(2)(A), substituted ‘‘benefit 1i-
abilities” for ‘‘benefit commitments’.

Subsec. (¢)(2)(A). Pub. L. 100-203, §9314(a)(1)(B), in-
serted at end ‘‘Clause (ii) and clause (iv)(I) shall not
apply to a plan described in section 412(i) of title 26.”’

Subsec. (¢)(2)(A)(ii). Pub. L. 100-203, §9313(a)(2)(D),
substituted ‘‘benefit liabilities” for ‘‘benefit commit-
ments’ in subcls. (II) and (III).

Subsec. (¢)(2)(A)({ii). Pub. L. 100-203, §9313(a)(2)(D),
substituted ‘‘benefit liabilities’ for ‘‘benefit commit-
ments’ in introductory provision.

Subsec. (¢)(2)(A)(iv). Pub. L. 100-203, §9314(a)(2)(A),
added cl. (iv) and struck out former cl. (iv) which read
as follows: ‘‘certification by the plan administrator
that the information on which the enrolled actuary
based the certifications under clause (ii) and the infor-
mation provided to the corporation under clauses (i)
and (iii) are accurate and complete.”

Subsec. (¢)(2)(B). Pub. L. 100-203, §9313(b)(1)(A), sub-
stituted ‘“‘a member” for ‘‘a substantial member’ in in-
troductory provisions.

Subsec. (¢)(2)(B)(1). Pub. L. 100-203, §9313(b)(3), as
amended by Pub. L. 101-239, §7881(g)(5), substituted
‘“‘proposed termination date’ for ‘“‘termination date’ in
subcls. (I) and (IT).

Pub. L. 100-203, §9313(b)(4), inserted ‘‘(or a case de-
scribed in clause (ii) filed by or against such person has
been converted, as of such date, to a case in which liq-
uidation is sought)’’ in subcl. (I).

Subsec. (¢)(2)(B)(Ai)(D). Pub. L. 100-203, §9313(b)(3), as
amended by Pub. L. 101-239, §7881(g)(5), substituted
‘“‘proposed termination date’ for ‘‘termination date’.
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Subsec. (¢)(2)(B)(ii)(II). Pub. L. 100-203 §9313(b)(5)(A),
struck out ‘“‘and’ at end.

Pub. L. 100-203, §9313(b)(3), as amended by Pub. L.
101-239, §7881(g)(5), substituted ‘‘proposed termination
date’ for ‘‘termination date’.

Subsec. (¢)(2)(B)(i1)(IIT). Pub. L. 100-203, §9313(b)(5)(C),
added subcl. (III). Former subcl. (III) redesignated (IV).

Subsec. (¢)(2)(B)({i)(IV). Pub. L. 100-203, §9313(b)(2),
(5)(B), (D), redesignated former subcl. (IIT) as (IV) and
substituted ‘‘(or such other appropriate court) deter-
mines that, unless the plan is terminated, such person
will be unable to pay all its debts pursuant to a plan of
reorganization and will be unable to continue in busi-
ness outside the chapter 11 reorganization process and
approves the termination” for ‘‘(or other appropriate
court in a case under such similar law of a State or po-
litical subdivision) approves the termination”.

Subsec. (¢)(2)(C), (D). Pub. L. 100-203, §9313(b)(1)(B),
redesignated former subpar. (D) as (C) and struck out
former subpar. (C) which read as follows: ‘“‘For purposes
of subparagraph (B), the term ‘substantial member’ of
a controlled group means a person whose assets com-
prise 5 percent or more of the total assets of the con-
trolled group as a whole.”

Subsec. (¢)(3)(A). Pub. L. 100-203, §9313(a)(2)(D), sub-
stituted ‘‘benefit liabilities” for ‘‘benefit commit-
ments’’ in heading and in cl. (ii).

Subsec. (¢)(3)(B)(1). Pub. L. 100-203, §9313(a)(2)(D), sub-
stituted in heading and text ‘‘benefit liabilities’’ for
“benefit commitments’.

Subsec. (c)(3)(B)@ii). Pub. L. 100-203, §9313(a)(2)(D),
substituted in heading and text ‘‘benefit liabilities’’ for
“benefit commitments’.

Pub. L. 100-203, §9312(c)(1), struck out former subcl.
(I) designation and substituted comma for dash before
‘““the plan administrator’”, substituted period for
¢, and” after ‘‘termination of the plan’’, and struck out
former subcl. (IT) which read as follows: ‘‘the corpora-
tion shall establish a separate trust in connection with
the plan for purposes of section 1349 of this title.”

Subsec. (¢)(3)(B)@iii). Pub. L. 100-203, §9312(c)(2),
struck out former subcl. (I) designation and substituted
comma for dash before ‘‘the corporation shall com-
mence’’, substituted period for ‘‘, and” after ‘‘section
1342 of this title”’, and struck out former subcl. (II)
which read as follows: ‘‘the corporation shall establish
a separate trust in connection with the plan for pur-
poses of section 1349 of this title unless the corporation
determines that all benefit commitments under the
plan are benefits guaranteed by the corporation under
section 1322 of this title.”

Subsec. (c)(3)(C)(i). Pub. L. 100-203, §9313(a)(2)(D), sub-
stituted in heading and text ‘‘benefit liabilities’ for
“benefit commitments’.

Subsec. (¢)(3)(D)({1)(IV). Pub. L. 100-203, §9313(a)(2)(D),
substituted ‘‘benefit liabilities’ for ‘‘benefit commit-
ments’.

Subsec. (d)(1). Pub. L. 100-203, §9313(a)(2)(E), sub-
stituted in text, ‘“‘no amount of unfunded benefit liabil-
ities” for ‘‘no amount of unfunded benefit commit-
ments’’ and in heading, ‘‘benefit liabilities’ for ‘‘bene-
fit commitments”.

1986—Subsec. (a). Pub. L. 99-272, §11007(a), added sub-
sec. (a) relating to general rules governing single-em-
ployer plan terminations and struck out former subsec.
(a) relating to filing of notice that the plan is to be ter-
minated.

Subsec. (b). Pub. L. 99-272, §§11007(a), 11008(a), added
subsec. (b) relating to standard termination of single-
employer plans and struck out former subsec. (b) relat-
ing to notice of sufficiency of plan assets.

Subsec. (¢). Pub. L. 99-272, §§11007(a), 11009(a), added
subsec. (¢) relating to distress termination of single-
employer plans and struck out former subsec. (¢) relat-
ing to a finding and notice of inability to determine
that the assets of a plan are sufficient.

Subsec. (d). Pub. L. 99-272, §11007(b), amended subsec.
(d) generally, substituting provisions relating to suffi-
ciency for benefit commitments and for guaranteed
benefits, for provisions relating to an extension of the
90-day period upon written agreement.
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Subsec. (e). Pub. L. 99-272, §11009(b), redesignated sub-
sec. (f) as (e) and struck out former subsec. (e) which
related to notification and appropriate proceedings
upon a finding after authorized commencement of ter-
mination that the plan is unable to pay basic benefits
when due.

Subsec. (f). Pub. L. 99-272, §11009(b)(2), redesignated
subsec. (f) as (e).

Pub. L. 99-272, §11008(b), amended subsec. (f) gener-
ally, substituting provisions relating to limitation on
the conversion of a defined benefit plan to a defined
contribution plan, for provisions relating to amend-
ment of a plan with respect to which basic benefits are
guaranteed.

1980—Subsec. (a). Pub. L. 96-364, §403(d)(2), inserted
‘‘single-employer’’ after ‘‘termination of a’’.

Subsec. (). Pub. L. 96-364, §403(d)(3), struck out sub-
sec. (g) which related to petition to the appropriate
court for appointment of a trustee.

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title IV, §409(b), Aug. 17, 2006, 120
Stat. 934, provided that: ‘“The amendments made by
this section [amending this section] shall apply to any
transaction or series of transactions occurring on and
after the date of the enactment of this Act [Aug. 17,
2006].”

Pub. L. 109-280, title V, §506(c), Aug. 17, 2006, 120 Stat.
948, provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section and section 1342 of this
title] shall apply to any plan termination under title
IV of the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1301 et seq.) with respect to which the
notice of intent to terminate (or in the case of a termi-
nation by the Pension Benefit Guaranty Corporation, a
notice of determination under section 4042 of such Act
(29 U.S.C. 1342)) occurs after the date of enactment of
this Act [Aug. 17, 2006].

‘“(2) TRANSITION RULE.—If notice under section
4041(c)(2)(D) or 4042(c)(3) of the Employee Retirement
Income Security Act of 1974 [29 U.S.C. 1341(c)(2)(D),
1342(c)(3)] (as added by this section) would otherwise be
required to be provided before the 90th day after the
date of the enactment of this Act [Aug. 17, 2006], such
notice shall not be required to be provided until such
90th day.”

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by section 776(b)(3) of Pub. L. 103-465 ef-
fective with respect to distributions that occur in plan
years commencing on or after Jan. 1, 1996, see section
T76(e) of Pub. L. 103-465, set out as a note under section
1056 of this title.

Section 778(a)(2) of Pub. L. 103-465 provided that:
“The amendments made by this subsection [amending
this section] shall apply to any plan termination under
section 4041(b) of the Employee Retirement Income Se-
curity Act of 1974 [subsec. (b) of this section] with re-
spect to which the Pension Benefit Guaranty Corpora-
tion has not, as of the date of enactment of this Act
[Dec. 8, 1994], issued a notice of noncompliance that has
become final, or otherwise issued a final determination
that the plan termination is nullified.”

Section 778(b)(2) of Pub. L. 103-465 provided that:
“The amendment made by this subsection [amending
this section] shall be effective as if included in the Sin-
gle-Employer Pension Plan Amendments Act of 1986
[Pub. L. 99-272, title XI].”

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7881(f)(7), (g)(1)-(6) of Pub. L.
101-239 effective, except as otherwise provided, as if in-
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cluded in the provision of the Pension Protection Act,
Pub. L. 100203, §§9302-9346, to which such amendment
relates, see section 7882 of Pub. L. 101-239, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

Amendment by section 7893(c), (d) of Pub. L. 101-239
effective as if included in the provision of the Single-
Employer Pension Plan Amendments Act of 1986, Pub.
L. 99-272, title XI, to which such amendment relates,
see section 7893(h) of Pub. L. 101-239, set out as a note
under section 1002 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by section 9312(¢c)(1), (2) of Pub. L. 100-203
applicable with respect to plan terminations under sec-
tion 1341 of this title with respect to which notices of
intent to terminate are provided under section
1341(a)(2) of this title after Dec. 17, 1987, and plan termi-
nations with respect to which proceedings are insti-
tuted by the Pension Benefit Guaranty Corporation
under section 1342 of this title after that date, see sec-
tion 9312(d)(1) of Pub. L. 100-203, as amended, set out as
a note under section 1301 of this title.

Amendment by section 9313(a)(1)-(2)(E), (b)(1)-(5) of
Pub. L. 100-203 applicable with respect to plan termi-
nations under section 1341 of this title with respect to
which notices of intent to terminate are provided under
section 1341(a)(2) of this title after Dec. 17, 1987, see sec-
tion 9313(c) of Pub. L. 100-203, set out as a note under
section 1301 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 11019 of title XI of Pub. L. 99-272 provided
that:

‘“‘(a) IN GENERAL.—Except as otherwise provided in
this title, the amendments made by this title [see
Short Title of 1986 Amendment note set out under sec-
tion 1001 of this title] shall be effective as of January
1, 1986, except that such amendments shall not apply
with respect to terminations for which—

‘(1) notices of intent to terminate were filed with
the Pension Benefit Guaranty Corporation under sec-
tion 4041 of the Employee Retirement Income Secu-
rity Act of 1974 [29 U.S.C. 1341] before such date, or

‘“(2) proceedings were commenced under section
4042 of such Act [29 U.S.C. 1342] before such date.

““(b) TRANSITIONAL RULES.—

‘(1) IN GENERAL.—In the case of a single-employer
plan termination for which a notice of intent to ter-
minate was filed with the Pension Benefit Guaranty
Corporation under section 4041 of the Employee Re-
tirement Income Security Act of 1974 (as in effect be-
fore the amendments made by this title) [29 U.S.C.
1341] on or after January 1, 1986, but before the date
of the enactment of this Act [Apr. 7, 1986], the amend-
ments made by this title [see Short Title of 1986
Amendment note set out under section 1001 of this
title] shall apply with respect to such termination, as
modified by paragraphs (2) and (3).

‘(2) DEEMED COMPLIANCE WITH NOTICE REQUIRE-
MENTS.—The requirements of subsections (a)(2),
(b)(1)(A), and (c)(1)(A) of section 4041 of the Employee
Retirement Income Security Act of 1974 (as amended
by this title) [29 U.S.C. 1341] shall be considered to
have been met with respect to a termination de-
scribed in paragraph (1) if—

‘“(A) the plan administrator provided notice to
the participants in the plan regarding the termi-
nation in compliance with applicable regulations of
the Pension Benefit Guaranty Corporation as in ef-
fect on the date of the notice, and

‘“(B) the notice of intent to terminate provided to
the Pension Benefit Guaranty Corporation in con-
nection with the termination was filed with the
Corporation not less than 10 days before the pro-
posed date of termination specified in the notice.

For purposes of section 4041 of such Act (as amended

by this title), the proposed date of termination speci-

fied in the notice of intent to terminate referred to in
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subparagraph (B) shall be considered the proposed
termination date.
¢“(3) SPECIAL TERMINATION PROCEDURES.—

““(A) IN GENERAL.—This paragraph shall apply
with respect to any termination described in para-
graph (1) if, within 90 days after the date of enact-
ment of this Act [Apr. 7, 1986], the plan adminis-
trator notifies the Corporation in writing—

‘(i) that the plan administrator wishes the ter-
mination to proceed as a standard termination
under section 4041(b) of the Employee Retirement
Income Security Act of 1974 (as amended by this
title) [29 U.S.C. 1341(b)] in accordance with sub-
paragraph (B),

‘“(ii) that the plan administrator wishes the ter-
mination to proceed as a distress termination
under section 4041(c) of such Act (as amended by
this title) in accordance with subparagraph (C), or

‘‘(iii) that the plan administrator wishes to stop
the termination proceedings in accordance with
subparagraph (D).

*(B) TERMINATIONS PROCEEDING AS STANDARD TER-
MINATION.—

(1) TERMINATIONS FOR WHICH SUFFICIENCY NO-
TICES HAVE NOT BEEN ISSUED.—

‘(D IN GENERAL.—In the case of a plan termi-
nation described in paragraph (1) with respect
to which the Corporation has been provided the
notification described in subparagraph (A)(i)
and with respect to which a notice of suffi-
ciency has not been issued by the Corporation
before the date of the enactment of this Act, if,
during the 90-day period commencing on the
date of the notice required in subclause (II), all
benefit commitments under the plan have been
satisfied, the termination shall be treated as a
standard termination under section 4041(b) of
such Act (as amended by this title).

‘“(IT) SPECIAL NOTICE REGARDING SUFFICIENCY
FOR TERMINATIONS FOR WHICH NOTICES OF SUFFI-
CIENCY HAVE NOT BEEN ISSUED AS OF DATE OF EN-
ACTMENT.—In the case of a plan termination de-
scribed in paragraph (1) with respect to which
the Corporation has been provided the notifica-
tion described in subparagraph (A)(i) and with
respect to which a notice of sufficiency has not
been issued by the Corporation before the date
of the enactment of this Act, the Corporation
shall make the determinations described in sec-
tion 4041(c)(3)(A)(1) and (ii) (as amended by this
title) and notify the plan administrator of such
determinations as provided in section
4041(c)(3)(A)(iii) (as amended by this title).
¢“(ii) TERMINATIONS FOR WHICH NOTICES OF SUFFI-

CIENCY HAVE BEEN ISSUED.—In the case of a plan

termination described in paragraph (1) with re-

spect to which the Corporation has been provided

the notification described in subparagraph (A)(i)

and with respect to which a notice of sufficiency

has been issued by the Corporation before the

date of the enactment of this Act, clause (i)(I)

shall apply, except that the 90-day period referred

to in clause (i)(I) shall begin on the date of the
enactment of this Act.

“(C) TERMINATIONS PROCEEDING AS DISTRESS TER-
MINATION.—In the case of a plan termination de-
scribed in paragraph (1) with respect to which the
Corporation has been provided the notification de-
scribed in subparagraph (A)(ii), if the requirements
of section 4041(c)(2)(B) of such Act (as amended by
this title) are met, the termination shall be treated
as a distress termination under section 4041(c) of
such Act (as amended by this title).

‘(D) TERMINATION OF PROCEEDINGS BY PLAN ADMIN-
ISTRATOR.—

‘(i) IN GENERAL.—Except as provided in clause
(ii), in the case of a plan termination described in
paragraph (1) with respect to which the Corpora-
tion has been provided the notification described
in subparagraph (A)(iii), the termination shall
not take effect.
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‘(i) TERMINATIONS WITH RESPECT TO WHICH
FINAL DISTRIBUTION OF ASSETS HAS COMMENCED.—
Clause (i) shall not apply with respect to a termi-
nation with respect to which the final distribu-
tion of assets has commenced before the date of
the enactment of this Act unless, within 90 days
after the date of the enactment of this Act, the
plan has been restored in accordance with proce-
dures issued by the Corporation pursuant to sub-
section (c).

‘“(E) AUTHORITY OF CORPORATION TO EXTEND 90-DAY
PERIODS TO PERMIT STANDARD TERMINATION.—The
Corporation may, on a case-by-case basis in accord-
ance with subsection (c), provide for extensions of
the applicable 90-day period referred to in clause (i)
or (ii) of subparagraph (B) if it is demonstrated to
the satisfaction of the Corporation that—

‘(i) the plan could not otherwise, pursuant to
the preceding provisions of this paragraph, termi-
nate in a termination treated as a standard ter-
mination under section 4041(b) of the Employee
Retirement Income Security Act of 1974 (as
amended by this title), and

““(ii) the extension would result in a greater
likelihood that benefit commitments under the
plan would be paid in full,

except that any such period may not be so extended
beyond one year after the date of the enactment of
this Act.

“(c) AUTHORITY TO PRESCRIBE TEMPORARY PROCE-
DURES.—The Pension Benefit Guaranty Corporation
may prescribe temporary procedures for purposes of
carrying out the amendments made by this title [see
Short Title of 1986 Amendment note set out under sec-
tion 1001 of this title] during the 180-day period begin-
ning on the date described in subsection (a).”’

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

60-DAY EXTENSION BY PENSION BENEFIT GUARANTY
CORPORATION FOR NOTICE OF NONCOMPLIANCE

Section 11008(c) of Pub. L. 99-272 provided that: “‘In
the case of a standard termination of a plan under sec-
tion 4041(b) of the Employee Retirement Income Secu-
rity Act of 1974 (as amended by this section) [29 U.S.C.
1341(b)] with respect to which a notice of intent to ter-
minate is filed before 120 days after the date of the en-
actment of this Act [Apr. 7, 1986], the Pension Benefit
Guaranty Corporation may, without the consent of the
plan administrator, extend the 60-day period under sec-
tion 4041(b)(2)(C)(i) of such Act (as so amended) for a pe-
riod not to exceed 60 days.”’

SPECIAL TEMPORARY RULE FOR TERMINATION OF
SINGLE-EMPLOYER PLAN

Section 11008(d) of Pub. L. 99-272 provided that:

(1) REQUIREMENTS TO BE MET BEFORE FINAL DISTRIBU-
TION OF ASSETS.—In the case of the termination of a
single-employer plan described in paragraph (2) with re-
spect to which the amount payable to the employer
pursuant to section 4044(d) [29 U.S.C. 1344(d)] exceeds
$1,000,000 (determined as of the proposed date of final
distribution of assets), the final distribution of assets
pursuant to such termination may not occur unless the
Pension Benefit Guaranty Corporation—

‘“(A) determines that the assets of the plan are suf-
ficient for benefit commitments (within the meaning
of section 4041(d)(1) of the Employee Retirement In-
come Security Act of 1974 (as amended by section
11007) [29 U.S.C. 1341(d)(1)]) under the plan, and

‘(B) issues to the plan administrator a written no-
tice setting forth the determination described in sub-
paragraph (A).

‘(2) PLANS TO WHICH SUBSECTION APPLIES.—A single-
employer plan is described in this paragraph if—

““(A) the plan administrator has filed a notice of in-
tent to terminate with the Pension Benefit Guaranty
Corporation, and—
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‘(i) the filing was made before January 1, 1986,
and the Corporation has not issued a notice of suffi-
ciency for such plan before the date of the enact-
ment of this Act [Apr. 7, 1986], or

‘‘(ii) the filing is made on or after January 1, 1986,
and before 60 days after the date of the enactment
of this Act and the Corporation has not issued a no-
tice of sufficiency for such plan before the date of
the enactment of this Act, and
‘(B) of the persons who are (as of the termination

date) participants in the plan, the lesser of 10 percent

or 200 have filed complaints with the Corporation re-
garding such termination—

‘(i) in the case of plans described in subparagraph
(A)(i), before 15 days after the date of the enact-
ment of this Act, or

““(ii) in any other case, before the later of 15 days
after the date of the enactment of this Act or 45
days after the date of the filing of such notice.

‘“(3) CONSIDERATION OF COMPLAINTS.—The Corporation
shall consider and respond to such complaints not later
than 90 days after the date on which the Corporation
makes the determination described in paragraph (1)(A).
The Corporation may hold informal hearings to expe-
dite consideration of such complaints. Any such hear-
ing shall be exempt from the requirements of chapter 5
of title 5, United States Code.

‘“(4) DELAY ON ISSUANCE OF NOTICE.—

‘““(A) GENERAL RULE.—Except as provided in sub-
paragraph (B), the Corporation shall not issue any
notice described in paragraph (1)(B) until 90 days
after the date on which the Corporation makes the
determination described in paragraph (1)(A).

“(B) EXCEPTION IN CASES OF SUBSTANTIAL BUSINESS
HARDSHIP.—Except in the case of an acquisition, take-
over, or leveraged buyout, the preceding provisions of
this subsection shall not apply if the contributing
sponsor demonstrates to the satisfaction of the Cor-
poration that the contributing sponsor is experienc-
ing substantial business hardship. For purposes of
this subparagraph, a contributing sponsor shall be
considered as experiencing substantial business hard-
ship if the contributing sponsor has been operating,
and can demonstrate that the contributing sponsor
will continue to operate, at an economic loss.”

§ 1341a. Termination of multiemployer plans
(a) Determinative factors

Termination of a multiemployer plan under
this section occurs as a result of—
(1) the adoption after September 26, 1980, of
a plan amendment which provides that par-
ticipants will receive no credit for any purpose
under the plan for service with any employer
after the date specified by such amendment;
(2) the withdrawal of every employer from
the plan, within the meaning of section 1383 of
this title, or the cessation of the obligation of
all employers to contribute under the plan; or
(3) the adoption of an amendment to the
plan which causes the plan to become a plan
described in section 1321(b)(1) of this title.
(b) Date of termination

(1) The date on which a plan terminates under
paragraph (1) or (3) of subsection (a) of this sec-
tion is the later of—

(A) the date on which the amendment is
adopted, or

(B) the date on which the amendment takes
effect.

(2) The date on which a plan terminates under
paragraph (2) of subsection (a) of this section is
the earlier of—

(A) the date on which the last employer
withdraws, or
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(B) the first day of the first plan year for
which no employer contributions were re-
quired under the plan.

(¢) Duties of plan sponsor of amended plan

Except as provided in subsection (f)(1) of this
section, the plan sponsor of a plan which termi-
nates under paragraph (2) of subsection (a) of
this section shall—

(1) limit the payment of benefits to benefits
which are nonforfeitable under the plan as of
the date of the termination, and

(2) pay benefits attributable to employer
contributions, other than death benefits, only
in the form of an annuity, unless the plan as-
sets are distributed in full satisfaction of all
nonforfeitable benefits under the plan.

(d) Duties of plan sponsor of nonoperative plan

The plan sponsor of a plan which terminates
under paragraph (2) of subsection (a) of this sec-
tion shall reduce benefits and suspend benefit
payments in accordance with section 1441 of this
title.

(e) Amount of contribution of employer under
amended plan for each plan year subsequent
to plan termination date

In the case of a plan which terminates under
paragraph (1) or (3) of subsection (a) of this sec-
tion, the rate of an employer’s contributions
under the plan for each plan year beginning on
or after the plan termination date shall equal or
exceed the highest rate of employer contribu-
tions at which the employer had an obligation
to contribute under the plan in the 5 preceding
plan years ending on or before the plan termi-
nation date, unless the corporation approves a
reduction in the rate based on a finding that the
plan is or soon will be fully funded.

(f) Payment of benefits; reporting requirements
for terminated plans and rules and standards
for administration of such plans

(1) The plan sponsor of a terminated plan may
authorize the payment other than in the form of
an annuity of a participant’s entire nonforfeit-
able benefit attributable to employer contribu-
tions, other than a death benefit, if the value of
the entire nonforfeitable benefit does not exceed
$1,750. The corporation may authorize the pay-
ment of benefits under the terms of a termi-
nated plan other than nonforfeitable benefits, or
the payment other than in the form of an annu-
ity of benefits having a value greater than
$1,750, if the corporation determines that such
payment is not adverse to the interest of the
plan’s participants and beneficiaries generally
and does not unreasonably increase the corpora-
tion’s risk of loss with respect to the plan.

(2) The corporation may prescribe reporting
requirements for terminated plans, and rules
and standards for the administration of such
plans, which the corporation considers appro-
priate to protect the interests of plan partici-
pants and beneficiaries or to prevent unreason-
able loss to the corporation.

(Pub. L. 93-406, title IV, §4041A, as added Pub. L.
96-364, title I, §103, Sept. 26, 1980, 94 Stat. 1216.)

EFFECTIVE DATE

Section effective Sept. 26, 1980, except as specifically
provided, see section 1461(e) of this title.
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§ 1342. Institution of termination proceedings by
the corporation

(a) Authority to institute proceedings to termi-
nate a plan

The corporation may institute proceedings
under this section to terminate a plan whenever
it determines that—

(1) the plan has not met the minimum fund-
ing standard required under section 412 of title
26, or has been notified by the Secretary of the
Treasury that a notice of deficiency under sec-
tion 6212 of title 26 has been mailed with re-
spect to the tax imposed under section 4971(a)
of title 26,

(2) the plan will be unable to pay benefits
when due,

(3) the reportable event described in section
1343(c)(7) of this title has occurred, or

(4) the possible long-run loss of the corpora-
tion with respect to the plan may reasonably
be expected to increase unreasonably if the
plan is not terminated.

The corporation shall as soon as practicable in-
stitute proceedings under this section to termi-
nate a single-employer plan whenever the cor-
poration determines that the plan does not have
assets available to pay benefits which are cur-
rently due under the terms of the plan. The cor-
poration may prescribe a simplified procedure to
follow in terminating small plans as long as
that procedure includes substantial safeguards
for the rights of the participants and bene-
ficiaries under the plans, and for the employers
who maintain such plans (including the require-
ment for a court decree under subsection (c) of
this section). Notwithstanding any other provi-
sion of this subchapter, the corporation is au-
thorized to pool assets of terminated plans for
purposes of administration, investment, pay-
ment of liabilities of all such terminated plans,
and such other purposes as it determines to be
appropriate in the administration of this sub-
chapter.

(b) Appointment of trustee

(1) Whenever the corporation makes a deter-
mination under subsection (a) of this section
with respect to a plan or is required under sub-
section (a) of this section to institute proceed-
ings under this section, it may, upon notice to
the plan, apply to the appropriate United States
district court for the appointment of a trustee
to administer the plan with respect to which the
determination is made pending the issuance of a
decree under subsection (c¢) of this section order-
ing the termination of the plan. If within 3 busi-
ness days after the filing of an application under
this subsection, or such other period as the
court may order, the administrator of the plan
consents to the appointment of a trustee, or
fails to show why a trustee should not be ap-
pointed, the court may grant the application
and appoint a trustee to administer the plan in
accordance with its terms until the corporation
determines that the plan should be terminated
or that termination is unnecessary. The cor-
poration may request that it be appointed as
trustee of a plan in any case.

(2) Notwithstanding any other provision of
this subchapter—
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(A) upon the petition of a plan administrator
or the corporation, the appropriate United
States district court may appoint a trustee in
accordance with the provisions of this section
if the interests of the plan participants would
be better served by the appointment of the
trustee, and

(B) upon the petition of the corporation, the
appropriate United States district court shall
appoint a trustee proposed by the corporation
for a multiemployer plan which is in reorga-
nization or to which section 134la(d) of this
title applies, unless such appointment would
be adverse to the interests of the plan partici-
pants and beneficiaries in the aggregate.

(3) The corporation and plan administrator
may agree to the appointment of a trustee with-
out proceeding in accordance with the require-
ments of paragraphs (1) and (2).

(¢) Adjudication that plan must be terminated

(1) If the corporation is required under sub-
section (a) of this section to commence proceed-
ings under this section with respect to a plan or,
after issuing a notice under this section to a
plan administrator, has determined that the
plan should be terminated, it may, upon notice
to the plan administrator, apply to the appro-
priate United States district court for a decree
adjudicating that the plan must be terminated
in order to protect the interests of the partici-
pants or to avoid any unreasonable deteriora-
tion of the financial condition of the plan or any
unreasonable increase in the liability of the
fund. If the trustee appointed under subsection
(b) of this section disagrees with the determina-
tion of the corporation under the preceding sen-
tence he may intervene in the proceeding relat-
ing to the application for the decree, or make
application for such decree himself. Upon grant-
ing a decree for which the corporation or trustee
has applied under this subsection the court shall
authorize the trustee appointed under sub-
section (b) of this section (or appoint a trustee
if one has not been appointed under such sub-
section and authorize him) to terminate the
plan in accordance with the provisions of this
subtitle. If the corporation and the plan admin-
istrator agree that a plan should be terminated
and agree to the appointment of a trustee with-
out proceeding in accordance with the require-
ments of this subsection (other than this sen-
tence) the trustee shall have the power de-
scribed in subsection (d)(1) of this section and,
in addition to any other duties imposed on the
trustee under law or by agreement between the
corporation and the plan administrator, the
trustee is subject to the duties described in sub-
section (d)(3) of this section. Whenever a trustee
appointed under this subchapter is operating a
plan with discretion as to the date upon which
final distribution of the assets is to be com-
menced, the trustee shall notify the corporation
at least 10 days before the date on which he pro-
poses to commence such distribution.

(2) In the case of a proceeding initiated under
this section, the plan administrator shall pro-
vide the corporation, upon the request of the
corporation, the information described in
clauses (ii), (iii), and (iv) of section 1341(c)(2)(A)
of this title.
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(3) DISCLOSURE OF TERMINATION INFORMATION.—
(A) IN GENERAL.—

(i) INFORMATION FROM PLAN SPONSOR OR AD-
MINISTRATOR.—A plan sponsor or plan admin-
istrator of a single-employer plan that has
received a notice from the corporation of a
determination that the plan should be ter-
minated under this section shall provide to
an affected party any information provided
to the corporation in connection with the
plan termination.

(ii) INFORMATION FROM CORPORATION.—The
corporation shall provide a copy of the ad-
ministrative record, including the trustee-
ship decision record of a termination of a
plan described under clause (i).

(B) TIMING OF DISCLOSURE.—The plan spon-
sor, plan administrator, or the corporation, as
applicable, shall provide the information de-
scribed in subparagraph (A) not later than 15
days after—

(i) receipt of a request from an affected
party for such information; or

(ii) in the case of information described
under subparagraph (A)(i), the provision of
any new information to the corporation re-
lating to a previous request by an affected
party.

(C) CONFIDENTIALITY.—

(i) IN GENERAL.—The plan administrator,
the plan sponsor, or the corporation shall
not provide information under subparagraph
(A) in a form which includes any informa-
tion that may directly or indirectly be asso-
ciated with, or otherwise identify, an indi-
vidual participant or beneficiary.

(ii) LIMITATION.—A court may limit disclo-
sure under this paragraph of confidential in-
formation described in section 552(b) of title
5 to authorized representatives (within the
meaning of section 1341(c)(2)(D)(iv) of this
title) of the participants or beneficiaries
that agree to ensure the confidentiality of
such information.

(D) FORM AND MANNER OF INFORMATION;
CHARGES.—

(i) FORM AND MANNER.—The corporation
may prescribe the form and manner of the
provision of information under this para-
graph, which shall include delivery in writ-
ten, electronic, or other appropriate form to
the extent that such form is reasonably ac-
cessible to individuals to whom the informa-
tion is required to be provided.

(ii) REASONABLE CHARGES.—A plan sponsor
may charge a reasonable fee for any infor-
mation provided under this paragraph in
other than electronic form.

(d) Powers of trustee

(1)(A) A trustee appointed under subsection (b)
of this section shall have the power—

(i) to do any act authorized by the plan or
this subchapter to be done by the plan admin-
istrator or any trustee of the plan;

(ii) to require the transfer of all (or any
part) of the assets and records of the plan to
himself as trustee;

(iii) to invest any assets of the plan which he
holds in accordance with the provisions of the
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plan, regulations of the corporation, and appli-
cable rules of law;

(iv) to limit payment of benefits under the
plan to basic benefits or to continue payment
of some or all of the benefits which were being
paid prior to his appointment;

(v) in the case of a multiemployer plan, to
reduce benefits or suspend benefit payments
under the plan, give appropriate notices,
amend the plan, and perform other acts re-
quired or authorized by subtitle (E) of this
subchapter to be performed by the plan spon-
sor or administrator;

(vi) to do such other acts as he deems nec-
essary to continue operation of the plan with-
out increasing the potential liability of the
corporation, if such acts may be done under
the provisions of the plan; and

(vii) to require the plan sponsor, the plan ad-
ministrator, any contributing or withdrawn
employer, and any employee organization rep-
resenting plan participants to furnish any in-
formation with respect to the plan which the
trustee may reasonably need in order to ad-
minister the plan.

If the court to which application is made under
subsection (c) of this section dismisses the appli-
cation with prejudice, or if the corporation fails
to apply for a decree under subsection (c) of this
section, within 30 days after the date on which
the trustee is appointed under subsection (b) of
this section, the trustee shall transfer all assets
and records of the plan held by him to the plan
administrator within 3 business days after such
dismissal or the expiration of such 30-day pe-
riod, and shall not be liable to the plan or any
other person for his acts as trustee except for
willful misconduct, or for conduct in violation
of the provisions of part 4 of subtitle B of sub-
chapter I of this chapter (except as provided in
subsection (d)(1)(A)(v) of this section). The 30-
day period referred to in this subparagraph may
be extended as provided by agreement between
the plan administrator and the corporation or
by court order obtained by the corporation.

(B) If the court to which an application is
made under subsection (c) of this section issues
the decree requested in such application, in ad-
dition to the powers described in subparagraph
(A), the trustee shall have the power—

(i) to pay benefits under the plan in accord-
ance with the requirements of this subchapter;

(ii) to collect for the plan any amounts due
the plan, including but not limited to the
power to collect from the persons obligated to
meet the requirements of section 1082 of this
title or the terms of the plan;

(iii) to receive any payment made by the
corporation to the plan under this subchapter;

(iv) to commence, prosecute, or defend on
behalf of the plan any suit or proceeding in-
volving the plan;

(v) to issue, publish, or file such notices,
statements, and reports as may be required by
the corporation or any order of the court;

(vi) to liquidate the plan assets;

(vii) to recover payments under section
1345(a) of this title; and

(viii) to do such other acts as may be nec-
essary to comply with this subchapter or any
order of the court and to protect the interests
of plan participants and beneficiaries.
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(2) As soon as practicable after his appoint-
ment, the trustee shall give notice to interested
parties of the institution of proceedings under
this subchapter to determine whether the plan
should be terminated or to terminate the plan,
whichever is applicable. For purposes of this
paragraph, the term ‘‘interested party’” means—

(A) the plan administrator,

(B) each participant in the plan and each
beneficiary of a deceased participant,

(C) each employer who may be subject to li-
ability under section 1362, 1363, or 1364 of this
title,

(D) each employer who is or may be liable to
the plan under section?! part 1 of subtitle E of
this subchapter,

(E) each employer who has an obligation to
contribute, within the meaning of section
1392(a) of this title, under a multiemployer
plan, and

(F) each employee organization which, for
purposes of collective bargaining, represents
plan participants employed by an employer de-
scribed in subparagraph (C), (D), or (E).

(3) Except to the extent inconsistent with the
provisions of this chapter, or as may be other-
wise ordered by the court, a trustee appointed
under this section shall be subject to the same
duties as those of a trustee under section 704 of
title 11, and shall be, with respect to the plan, a
fiduciary within the meaning of paragraph (21)
of section 1002 of this title and under section
4975(e) of title 26 (except to the extent that the
provisions of this subchapter are inconsistent
with the requirements applicable under part 4 of
subtitle B of subchapter I of this chapter and of
such section 4975).

(e) Filing of application notwithstanding pend-
ency of other proceedings

An application by the corporation under this
section may be filed notwithstanding the pend-
ency in the same or any other court of any
bankruptcy, mortgage foreclosure, or equity re-
ceivership proceeding, or any proceeding to reor-
ganize, conserve, or liquidate such plan or its
property, or any proceeding to enforce a lien
against property of the plan.

(f) Exclusive jurisdiction; stay of other proceed-
ings

Upon the filing of an application for the ap-
pointment of a trustee or the issuance of a de-
cree under this section, the court to which an
application is made shall have exclusive juris-
diction of the plan involved and its property
wherever located with the powers, to the extent
consistent with the purposes of this section, of a
court of the United States having jurisdiction
over cases under chapter 11 of title 11. Pending
an adjudication under subsection (c¢) of this sec-
tion such court shall stay, and upon appoint-
ment by it of a trustee, as provided in this sec-
tion such court shall continue the stay of, any
pending mortgage foreclosure, equity receiver-
ship, or other proceeding to reorganize, con-
serve, or liquidate the plan or its property and
any other suit against any receiver, conservator,
or trustee of the plan or its property. Pending

180 in original.
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such adjudication and upon the appointment by
it of such trustee, the court may stay any pro-
ceeding to enforce a lien against property of the
plan or any other suit against the plan.

(g) Venue

An action under this subsection may be
brought in the judicial district where the plan
administrator resides or does business or where
any asset of the plan is situated. A district court
in which such action is brought may issue proc-
ess with respect to such action in any other ju-
dicial district.

(h) Compensation of trustee and professional
service personnel appointed or retained by
trustee

(1) The amount of compensation paid to each
trustee appointed under the provisions of this
subchapter shall require the prior approval of
the corporation, and, in the case of a trustee ap-
pointed by a court, the consent of that court.

(2) Trustees shall appoint, retain, and com-
pensate accountants, actuaries, and other pro-
fessional service personnel in accordance with
regulations prescribed by the corporation.

(Pub. L. 93-406, title IV, §4042, Sept. 2, 1974, 88
Stat. 1021; Pub. L. 95-598, title III, §321(a), Nov.
6, 1978, 92 Stat. 2678; Pub. L. 96-364, title IV,
§402(a)(6), Sept. 26, 1980, 94 Stat. 1298; Pub. L.
99-272, title XI, §§11010, 11016(c)(10), (11), Apr. 7,
1986, 100 Stat. 2563, 274; Pub. L. 100-203, title IX,
§§9312(c)(3), 9314(b), 9314(b), Dec. 22, 1987, 101
Stat. 1330-363, 1330-366, 1330-367; Pub. L. 101-239,
title VII, §§7881(g)(7), 7891(a)(1), 7893(e), Dec. 19,
1989, 103 Stat. 2441, 2445, 2447; Pub. L. 103-465,
title VII, §771(e)(2), Dec. 8, 1994, 108 Stat. 5043;
Pub. L. 109-280, title V, §506(b), Aug. 17, 2006, 120
Stat. 947; Pub. L. 110-458, title I, §105(e)(2), Dec.
23, 2008, 122 Stat. 5105.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (d)(3), was in the
original ‘‘this Act’’, meaning Pub. L. 93-406, known as
the Employee Retirement Income Security Act of 1974.
Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

AMENDMENTS

2008—Subsec. (c)(3)(C)(1). Pub. L. 110-458 substituted
‘“, the plan sponsor, or the corporation” for ‘‘and plan
sponsor’”’ and ‘‘subparagraph (A)” for ‘‘subparagraph
(A)D”.

2006—Subsec. (c¢). Pub. L. 109-280 designated first par.
as par. (1), redesignated par. (3) as (2), and added a new
par. (3).

1994—Subsec. (a)(3). Pub. L.
41343(c)(7)” for <“1343(b)(7)”".

1989—Subsec. (a). Pub. L. 101-239, §7893(e), inserted pe-
riod after ‘‘terms of the plan” at end of second sen-
tence.

Pub. L. 101-239, §7881(g)(7), made technical correction
to directory language of Pub. L. 100-203, §9314(b), see
1987 Amendment note below.

Subsecs. (a)(1), (d)(3). Pub. L. 101-239, §7891(a)(1), sub-
stituted ‘“‘Internal Revenue Code of 1986 for ‘‘Internal
Revenue Code of 1954”’, which for purposes of codifica-
tion was translated as ‘‘title 26’ thus requiring no
change in text.

1987—Subsec. (a). Pub. L. 100-203, §9314(b), as amended
by Pub. L. 101-239, §7881(g)(7), amended last sentence
generally. Prior to amendment, last sentence read as
follows: ‘“The corporation is authorized to pool the as-

103-465 substituted
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sets of terminated plans for purposes of administration
and such other purposes, not inconsistent with its du-
ties to the plan participants and the employer main-
taining the plan under this subchapter, as it deter-
mines to be required for the efficient administration of
this subchapter.” Another section 9314(b) of Pub. L.
100-203 amended subsec. (¢) of this section, see below.

Subsec. (¢)(3). Pub. L. 100203, §9314(b), added par. (3).
Another section 9314(b) of Pub. L. 100-203 amended sub-
sec. (a) of this section, see above.

Subsec. (i). Pub. L. 100-203, §9312(c)(3), struck out sub-
sec. (i) which read as follows: ‘“‘In any case in which a
plan is terminated under this section in a termination
proceeding initiated by the corporation pursuant to
subsection (a) of this section, the corporation shall es-
tablish a separate trust in connection with the plan for
purposes of section 1349 of this title, unless the corpora-
tion determines that all benefit commitments under
the plan are benefits guaranteed by the corporation
under section 1322 of this title or that there is no
amount of unfunded benefit commitments under the
plan.”

1986—Pub. L. 99-272, §11010(c), substituted ‘‘Institu-
tion of termination proceedings by the corporation’ for
“Termination by corporation’ in section catchline.

Subsec. (a). Pub. L. 99-272, §11010(a)(1)(B), in provision
following par. (4) inserted provision that the corpora-
tion as soon as practicable institute proceedings under
this section to terminate a single-employer plan when-
ever the corporation determines that the plan does not
have assets available to pay benefits currently due
under the terms of the plan.

Subsec. (a)(2). Pub. L. 99-272, §11010(a)(1)(A),
stituted ‘‘will be” for ““is’.

Subsec. (b)(1). Pub. L. 99-272, §11010(a)(2)(A), inserted
‘‘or is required under subsection (a) of this section to
institute proceedings under this section,”.

Subsec. (¢). Pub. L. 99-272, §11010(a)(2)(B), substituted
‘‘is required under subsection (a) of this section to com-
mence proceedings under this section with respect to a
plan or, after issuing a notice under this section to a
plan administrator,” for ‘‘has issued a notice under this
section to a plan administrator and (whether or not a
trustee has been appointed under subsection (b) of this
section)”.

Subsec. ()(1)(B)(i). Pub. L. 99-272, §11016(c)(10), in-
serted ‘‘, including but not limited to the power to col-
lect from the persons obligated to meet the require-
ments of section 1082 of this title or the terms of the
plan’.

Subsec. (A)(3). Pub. L. 99-272, §11016(c)(11), substituted
“those of a trustee under section 704 of title 11’ for “a
trustee appointed under section 75 of title 11”°.

Subsec. (i). Pub. L. 99-272, §11010(b), added subsec. (i).

1980—Subsec. (a). Pub. L. 96-364, §402(a)(6)(A), sub-
stituted ‘‘terminated plans’ for ‘‘such small plans”’.

Subsec. (b). Pub. L. 96-364, §402(a)(6)(B), redesignated
existing provisions as par. (1) and added pars. (2) and
3).

Subsec. (c). Pub. L. 96-364, §402(a)(6)(C), (D), sub-
stituted ‘‘unreasonable’ for ‘‘further’” wherever appear-
ing, and ‘‘of the participants or’” for ‘‘of the partici-
pants and”’.

Subsec. (d)(1)(A). Pub. L. 96-364, §402(a)(6)(E), added
cls. (v) and (vii) and redesignated former cl. (v) as (vi).

Subsec. (A)(1)(B). Pub. L. 96-364, §402(a)(6)(F), (G), in
cl. (i) substituted ‘‘requirements of this subchapter’’ for
‘‘allocation requirements of section 1344 of this title”’,
and in cl. (iv) struck out exception respecting adverse
party status of corporation.

Subsec. (d)(2)(D) to (F). Pub. L.
§402(a)(6)(H)—(J), added subpars. (D) to (F).

1978—Subsec. (f). Pub. L. 95-598 substituted ‘‘of a
court of the United States having jurisdiction over
cases under chapter 11 of title 11 for ‘‘of a court of
bankruptcy and of a court in a proceeding under chap-
ter X of the Bankruptcy Act” in first sentence and
struck out ‘‘bankruptcy,” before ‘‘mortgage fore-
closure’ in second sentence.

sub-

96-364,
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EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-280 applicable to any plan
termination under this subchapter with respect to
which the notice of intent to terminate, or in the case
of a termination by the Pension Benefit Guaranty Cor-
poration, a notice of determination under this section
occurs after Aug. 17, 2006, with transition rule, see sec-
tion 506(c) of Pub. L. 109-280, set out as a note under
section 1341 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Section 771(f) of Pub. L. 103-465 provided that: ‘“The
amendments made by this section [amending this sec-
tion and section 1343 of this title] shall be effective for
events occurring 60 days or more after the date of en-
actment of this Act [Dec. 8, 1994].”’

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7881(g)(7) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Pension Protection Act, Pub. L.
100-203, §§9302-9346, to which such amendment relates,
see section 7882 of Pub. L. 101-239, set out as a note
under section 401 of Title 26, Internal Revenue Code.

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Amendment by section 7893(e) of Pub. L. 101-239 effec-
tive as if included in the provision of the Single-Em-
ployer Pension Plan Amendments Act of 1986, Pub. L.
99-272, title XI, to which such amendment relates, see
section 7893(h) of Pub. L. 101-239, set out as a note
under section 1002 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by section 9312(c)(3) of Pub. L. 100-203 ap-
plicable with respect to plan terminations under sec-
tion 1341 of this title with respect to which notices of
intent to terminate are provided under section
1341(a)(2) of this title after Dec. 17, 1987, and plan termi-
nations with respect to which proceedings are insti-
tuted by the Pension Benefit Guaranty Corporation
under this section after that date, see section 9312(d)(1)
of Pub. L. 100-203, as amended, set out as a note under
section 1301 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598, set out as an Effec-
tive Date note preceding section 101 of Title 11, Bank-
ruptcy.

§1343. Reportable events

(a) Notification that event has occurred

Within 30 days after the plan administrator or
the contributing sponsor knows or has reason to
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know that a reportable event described in sub-
section (c) of this section has occurred, he shall
notify the corporation that such event has oc-
curred, unless a notice otherwise required under
this subsection has already been provided with
respect to such event. The corporation is au-
thorized to waive the requirement of the preced-
ing sentence with respect to any or all report-
able events with respect to any plan, and to re-
quire the notification to be made by including
the event in the annual report made by the plan.
(b) Notification that event is about to occur

(1) The requirements of this subsection shall
be applicable to a contributing sponsor if, as of
the close of the preceding plan year—

(A) the aggregate unfunded vested benefits
(as determined under section 1306(a)(3)(E)(iii)
of this title) of plans subject to this sub-
chapter which are maintained by such sponsor
and members of such sponsor’s controlled
groups (disregarding plans with no unfunded
vested benefits) exceed $50,000,000, and

(B) the funded vested benefit percentage for
such plans is less than 90 percent.

For purposes of subparagraph (B), the funded
vested benefit percentage means the percentage
which the aggregate value of the assets of such
plans bears to the aggregate vested benefits of
such plans (determined in accordance with sec-
tion 1306(a)(3)(E)(iii) of this title).

(2) This subsection shall not apply to an event
if the contributing sponsor, or the member of
the contributing sponsor’s controlled group to
which the event relates, is—

(A) a person subject to the reporting require-
ments of section 13 or 15(d) of the Securities
Exchange Act of 1934 [15 U.S.C. 78m, 780(d)], or

(B) a subsidiary (as defined for purposes of
such Act [156 U.S.C. 78a et seq.]) of a person
subject to such reporting requirements.

(3) No later than 30 days prior to the effective
date of an event described in paragraph (9), (10),
(11), (12), or (13) of subsection (c) of this section,
a contributing sponsor to which the require-
ments of this subsection apply shall notify the
corporation that the event is about to occur.

(4) The corporation may waive the require-
ment of this subsection with respect to any or
all reportable events with respect to any con-
tributing sponsor.

(c) Enumeration of reportable events

For purposes of this section a reportable event
occurs—

(1) when the Secretary of the Treasury is-
sues notice that a plan has ceased to be a plan
described in section 1321(a)(2) of this title, or
when the Secretary of Labor determines the
plan is not in compliance with subchapter I of
this chapter;

(2) when an amendment of the plan is adopt-
ed if, under the amendment, the benefit pay-
able with respect to any participant may be
decreased;

(3) when the number of active participants is
less than 80 percent of the number of such par-
ticipants at the beginning of the plan year, or
is less than 75 percent of the number of such
participants at the beginning of the previous
plan year;
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(4) when the Secretary of the Treasury de-
termines that there has been a termination or
partial termination of the plan within the
meaning of section 411(d)(3) of title 26, but the
occurrence of such a termination or partial
termination does not, by itself, constitute or
require a termination of a plan under this sub-
chapter;

(5) when the plan fails to meet the minimum
funding standards under section 412 of title 26
(without regard to whether the plan is a plan
described in section 1321(a)(2) of this title) or
under section 1082 of this title;

(6) when the plan is unable to pay benefits
thereunder when due;

(7) when there is a distribution under the
plan to a participant who is a substantial
owner as defined in section 1321(d) of this title
if—

(A) such distribution has a value of $10,000
or more;

(B) such distribution is not made by reason
of the death of the participant; and

(C) immediately after the distribution, the
plan has nonforfeitable benefits which are
not funded;

(8) when a plan merges, consolidates, or
transfers its assets under section 1058 of this
title, or when an alternative method of com-
pliance is prescribed by the Secretary of Labor
under section 1030 of this title;

(9) when, as a result of an event, a person
ceases to be a member of the controlled group;

(10) when a contributing sponsor or a mem-
ber of a contributing sponsor’s controlled
group liquidates in a case under title 11, or
under any similar Federal law or law of a
State or political subdivision of a State;

(11) when a contributing sponsor or a mem-
ber of a contributing sponsor’s controlled
group declares an extraordinary dividend (as
defined in section 1059(c) of title 26) or re-
deems, in any 12-month period, an aggregate
of 10 percent or more of the total combined
voting power of all classes of stock entitled to
vote, or an aggregate of 10 percent or more of
the total value of shares of all classes of stock,
of a contributing sponsor and all members of
its controlled group;

(12) when, in any 12-month period, an aggre-
gate of 3 percent or more of the benefit liabil-
ities of a plan covered by this subchapter and
maintained by a contributing sponsor or a
member of its controlled group are transferred
to a person that is not a member of the con-
trolled group or to a plan or plans maintained
by a person or persons that are not such a con-
tributing sponsor or a member of its con-
trolled group; or

(13) when any other event occurs that may
be indicative of a need to terminate the plan
and that is prescribed by the corporation in
regulations.

For purposes of paragraph (7), all distributions

to a participant within any 24-month period are

treated as a single distribution.

(d) Notification to corporation by Secretary of
the Treasury

The Secretary of the Treasury shall notify the
corporation—
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(1) whenever a reportable event described in
paragraph (1), (4), or (56) of subsection (c) of
this section occurs, or

(2) whenever any other event occurs which
the Secretary of the Treasury believes indi-
cates that the plan may not be sound.

(e) Notification to corporation by Secretary of

Labor

The Secretary of Labor shall notify the cor-
poration—

(1) whenever a reportable event described in
paragraph (1), (), or (8) of subsection (c) of
this section occurs, or

(2) whenever any other event occurs which
the Secretary of Labor believes indicates that
the plan may not be sound.

(f) Disclosure exemption

Any information or documentary material
submitted to the corporation pursuant to this
section shall be exempt from disclosure under
section 552 of title 5, and no such information or
documentary material may be made public, ex-
cept as may be relevant to any administrative
or judicial action or proceeding. Nothing in this
section is intended to prevent disclosure to ei-
ther body of Congress or to any duly authorized
committee or subcommittee of the Congress.

(Pub. L. 93-406, title IV, §4043, Sept. 2, 1974, 88
Stat. 1024; Pub. L. 101-239, title VII, §7891(a),
Dec. 19, 1989, 103 Stat. 2445; Pub. L. 103-465, title
VII, §771(a)-(e)(1), Dec. 8, 1994, 108 Stat. 5042,
5043; Pub. L. 109-280, title IV, §407(c)(2), Aug. 17,
2006, 120 Stat. 930.)

REFERENCES IN TEXT

The Securities Exchange Act of 1934, referred to in
subsec. (b)(2)(B), is act June 6, 1934, ch. 404, 48 Stat. 881,
as amended, which is classified principally to chapter
2B (§78a et seq.) of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see sec-
tion 78a of Title 15 and Tables.

AMENDMENTS

2006—Subsec. (c)(7). Pub. L. 109-280 substituted
€41321(d)”’ for ““1322(b)(6)”’ in introductory provisions.

1994—Subsec. (a). Pub. L. 103-465, §771(a), (e)(1), in
first sentence, inserted ‘‘or the contributing sponsor’’
after ‘‘administrator”, substituted ‘‘subsection (c)’’ for
‘“‘subsection (b)’, and inserted before period at end
¢, unless a notice otherwise required under this sub-
section has already been provided with respect to such
event’’, and struck out last sentence which read as fol-
lows: ‘“Whenever an employer making contributions
under a plan to which section 1321 of this title applies
knows or has reason to know that a reportable event
has occurred he shall notify the plan administrator im-
mediately.”

Subsec. (b). Pub. L. 103-465, § 771(b), added subsec. (b).
Former subsec. (b) redesignated (c).

Subsec. (¢). Pub. L. 103-465, §771(b), redesignated sub-
sec. (b) as (¢). Former subsec. (c) redesignated (d).

Subsec. (¢)(8) to (13). Pub. L. 103-465, §771(c), struck
out ‘“‘or” at end of par. (8), added pars. (9) to (13), and
struck out former par. (9) which read as follows: ‘“‘when
any other event occurs which the corporation deter-
mines may be indicative of a need to terminate the
plan.”.

Subsecs. (d), (e). Pub. L. 103-465, §771(b), (e)(1), redes-
ignated subsecs. (¢) and (d) as (d) and (e), respectively,
and substituted ‘‘subsection (c)”’ for ‘“‘subsection (b)’’ in
par. (1) of each subsec.

Subsec. (f). Pub. L. 103-465, §771(d), added subsec. (f).

1989—Subsec. (b)(4). Pub. L. 101-239 substituted ‘“In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
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Code of 1954°, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

EFFECTIVE DATE OF 2006 AMENDMENT
Amendment by Pub. L. 109-280 effective Jan. 1, 2006,

see section 407(d)(2) of Pub. L. 109-280, set out as a note
under section 1321 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-465 effective for events oc-
curring 60 days or more after Dec. 8, 1994, see section

771(f) of Pub. L. 103465, set out as a note under section
1342 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT
Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which

such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§ 1344. Allocation of assets

(a) Order of priority of participants and bene-
ficiaries

In the case of the termination of a single-em-
ployer plan, the plan administrator shall allo-
cate the assets of the plan (available to provide
benefits) among the participants and bene-
ficiaries of the plan in the following order:

(1) First, to that portion of each individual’s
accrued benefit which is derived from the par-
ticipant’s contributions to the plan which
were not mandatory contributions.

(2) Second, to that portion of each individ-
ual’s accrued benefit which is derived from the
participant’s mandatory contributions.

(3) Third, in the case of benefits payable as
an annuity—

(A) in the case of the benefit of a partici-
pant or beneficiary which was in pay status
as of the beginning of the 3-year period end-
ing on the termination date of the plan, to
each such benefit, based on the provisions of
the plan (as in effect during the 5-year pe-
riod ending on such date) under which such
benefit would be the least,

(B) in the case of a participant’s or bene-
ficiary’s benefit (other than a benefit de-
scribed in subparagraph (A)) which would
have been in pay status as of the beginning
of such 3-year period if the participant had
retired prior to the beginning of the 3-year
period and if his benefits had commenced (in
the normal form of annuity under the plan)
as of the beginning of such period, to each
such benefit based on the provisions of the
plan (as in effect during the 5-year period
ending on such date) under which such bene-
fit would be the least.

For purposes of subparagraph (A), the lowest
benefit in pay status during a 3-year period
shall be considered the benefit in pay status
for such period.

(4) Fourth—

(A) to all other benefits (if any) of individ-
uals under the plan guaranteed under this
subchapter (determined without regard to
section 1322b(a) of this title), and

(B) to the additional benefits (if any)
which would be determined under subpara-
graph (A) if section 1322(b)(5)(B) of this title
did not apply.
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For purposes of this paragraph, section 1321 of
this title shall be applied without regard to
subsection (c) thereof.

() Fifth, to all other nonforfeitable benefits
under the plan.

(6) Sixth, to all other benefits under the
plan.

(b) Adjustment of allocations; reallocations; man-
datory contributions; establishment of sub-
classes and categories

For purposes of subsection (a) of this section—

(1) The amount allocated under any para-
graph of subsection (a) of this section with re-
spect to any benefit shall be properly adjusted
for any allocation of assets with respect to
that benefit under a prior paragraph of sub-
section (a) of this section.

(2) If the assets available for allocation
under any paragraph of subsection (a) of this
section (other than paragraphs (4), (5), and (6))
are insufficient to satisfy in full the benefits
of all individuals which are described in that
paragraph, the assets shall be allocated pro
rata among such individuals on the basis of
the present value (as of the termination date)
of their respective benefits described in that
paragraph.

(3) If assets available for allocation under
paragraph (4) of subsection (a) are insufficient
to satisfy in full the benefits of all individuals
who are described in that paragraph, the as-
sets shall be allocated first to benefits de-
scribed in subparagraph (A) of that paragraph.
Any remaining assets shall then be allocated
to benefits described in subparagraph (B) of
that paragraph. If assets allocated to such sub-
paragraph (B) are insufficient to satisfy in full
the benefits described in that subparagraph,
the assets shall be allocated pro rata among
individuals on the basis of the present value
(as of the termination date) of their respective
benefits described in that subparagraph.

(4) This paragraph applies if the assets avail-
able for allocation under paragraph (5) of sub-
section (a) of this section are not sufficient to
satisfy in full the benefits of individuals de-
scribed in that paragraph.

(A) If this paragraph applies, except as
provided in subparagraph (B), the assets
shall be allocated to the benefits of individ-
uals described in such paragraph (5) on the
basis of the benefits of individuals which
would have been described in such paragraph
(5) under the plan as in effect at the begin-
ning of the 5-year period ending on the date
of plan termination.

(B) If the assets available for allocation
under subparagraph (A) are sufficient to sat-
isfy in full the benefits described in such
subparagraph (without regard to this sub-
paragraph), then for purposes of subpara-
graph (A), benefits of individuals described
in such subparagraph shall be determined on
the basis of the plan as amended by the most
recent plan amendment effective during
such b-year period under which the assets
available for allocation are sufficient to sat-
isfy in full the benefits of individuals de-
scribed in subparagraph (A) and any assets
remaining to be allocated under such sub-
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paragraph shall be allocated under subpara-
graph (A) on the basis of the plan as amend-
ed by the next succeeding plan amendment
effective during such period.

(6) If the Secretary of the Treasury deter-
mines that the allocation made pursuant to
this section (without regard to this paragraph)
results in discrimination prohibited by section
401(a)(4) of title 26 then, if required to prevent
the disqualification of the plan (or any trust
under the plan) under section 401(a) or 403(a) of
title 26, the assets allocated under subsections
(a)(4)(B), (a)(b), and (a)(6) of this section shall
be reallocated to the extent necessary to avoid
such discrimination.

(6) The term ‘‘mandatory contributions”
means amounts contributed to the plan by a
participant which are required as a condition
of employment, as a condition of participation
in such plan, or as a condition of obtaining
benefits under the plan attributable to em-
ployer contributions. For this purpose, the
total amount of mandatory contributions of a
participant is the amount of such contribu-
tions reduced (but not below zero) by the sum
of the amounts paid or distributed to him
under the plan before its termination.

(7) A plan may establish subclasses and cat-
egories within the classes described in para-
graphs (1) through (6) of subsection (a) of this
section in accordance with regulations pre-
scribed by the corporation.

(c) Increase or decrease in value of assets

Any increase or decrease in the value of the
assets of a single-employer plan occurring dur-
ing the period beginning on the later of (1) the
date a trustee is appointed under section 1342(b)
of this title or (2) the date on which the plan is
terminated is to be allocated between the plan
and the corporation in the manner determined
by the court (in the case of a court-appointed
trustee) or as agreed upon by the corporation
and the plan administrator in any other case.
Any increase or decrease in the value of the as-
sets of a single-employer plan occurring after
the date on which the plan is terminated shall
be credited to, or suffered by, the corporation.
(d) Distribution of residual assets; restrictions

on reversions pursuant to recently amended
plans; assets attributable to employee con-
tributions; calculation of remaining assets

(1) Subject to paragraph (3), any residual as-
sets of a single-employer plan may be distrib-
uted to the employer if—

(A) all liabilities of the plan to participants
and their beneficiaries have been satisfied,

(B) the distribution does not contravene any
provision of law, and

(C) the plan provides for such a distribution
in these circumstances.

(2)(A) In determining the extent to which a
plan provides for the distribution of plan assets
to the employer for purposes of paragraph (1)(C),
any such provision, and any amendment increas-
ing the amount which may be distributed to the
employer, shall not be treated as effective before
the end of the fifth calendar year following the
date of the adoption of such provision or amend-
ment.
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(B) A distribution to the employer from a plan
shall not be treated as failing to satisfy the re-
quirements of this paragraph if the plan has
been in effect for fewer than 5 years and the plan
has provided for such a distribution since the ef-
fective date of the plan.

(C) Except as otherwise provided in regula-
tions of the Secretary of the Treasury, in any
case in which a transaction described in section
1058 of this title occurs, subparagraph (A) shall
continue to apply separately with respect to the
amount of any assets transferred in such trans-
action.

(D) For purposes of this subsection, the term
“employer” includes any member of the con-
trolled group of which the employer is a mem-
ber. For purposes of the preceding sentence, the
term ‘‘controlled group’ means any group treat-
ed as a single employer under subsection (b), (c),
(m) or (0) of section 414 of title 26.

(3)(A) Before any distribution from a plan pur-
suant to paragraph (1), if any assets of the plan
attributable to employee contributions remain
after satisfaction of all liabilities described in
subsection (a) of this section, such remaining as-
sets shall be equitably distributed to the partici-
pants who made such contributions or their
beneficiaries (including alternate payees, within
the meaning of section 1056(d)(3)(K) of this title).

(B) For purposes of subparagraph (A), the por-
tion of the remaining assets which are attrib-
utable to employee contributions shall be an
amount equal to the product derived by mul-
tiplying—

(i) the market value of the total remaining
assets, by
(ii) a fraction—

(I) the numerator of which is the present
value of all portions of the accrued benefits
with respect to participants which are de-
rived from participants’ mandatory con-
tributions (referred to in subsection (a)(2) of
this section), and

(IT) the denominator of which is the
present value of all benefits with respect to
which assets are allocated under paragraphs
(2) through (6) of subsection (a) of this sec-
tion.

(C) For purposes of this paragraph, each per-
son who is, as of the termination date—

(i) a participant under the plan, or

(ii) an individual who has received, during
the 3-year period ending with the termination
date, a distribution from the plan of such indi-
vidual’s entire nonforfeitable benefit in the
form of a single sum distribution in accord-
ance with section 1053(e) of this title or in the
form of irrevocable commitments purchased
by the plan from an insurer to provide such
nonforfeitable benefit,

shall be treated as a participant with respect to
the termination, if all or part of the nonforfeit-
able benefit with respect to such person is or
was attributable to participants’ mandatory
contributions (referred to in subsection (a)(2) of
this section).

(4) Nothing in this subsection shall be con-
strued to limit the requirements of section
4980(d) of title 26 (as in effect immediately after
the enactment of the Omnibus Budget Reconcili-
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ation Act of 1990) or section 1104(d) of this title

with respect to any distribution of residual as-

sets of a single-employer plan to the employer.

(e) Bankruptcy filing substituted for termination
date

If a contributing sponsor of a plan has filed or
has had filed against such person a petition
seeking liquidation or reorganization in a case
under title 11 or under any similar Federal law
or law of a State or political subdivision, and
the case has not been dismissed as of the termi-
nation date of the plan, then subsection (a)(3)
shall be applied by treating the date such peti-
tion was filed as the termination date of the
plan.

(f) Valuation of section 1362(c) liability for deter-
mining amounts payable by corporation to
participants and beneficiaries

(1) In general

In the case of a terminated plan, the value of
the recovery of liability under section 1362(c)
of this title allocable as a plan asset under
this section for purposes of determining the
amount of benefits payable by the corporation
shall be determined by multiplying—

(A) the amount of liability under section
1362(c) of this title as of the termination
date of the plan, by

(B) the applicable section 1362(c) recovery
ratio.

(2) Section 1362(c) recovery ratio
For purposes of this subsection—
(A) In general

Except as provided in subparagraph (C),
the term ‘‘section 1362(c) recovery ratio”
means the ratio which—

(i) the sum of the values of all recoveries
under section 1362(c) of this title deter-
mined by the corporation in connection
with plan terminations described under
subparagraph (B), bears to

(ii) the sum of all the amounts of liabil-
ity under section 1362(c) of this title with
respect to such plans as of the termination
date in connection with any such prior ter-
mination.

(B) Prior terminations

A plan termination described in this sub-
paragraph is a termination with respect to
which—

(i) the value of recoveries under section
1362(c) of this title have been determined
by the corporation, and

(ii) notices of intent to terminate were
provided (or in the case of a termination
by the corporation, a notice of determina-
tion under section 1342 of this title was is-
sued) during the 5-Federal fiscal year pe-
riod ending with the third fiscal year pre-
ceding the fiscal year in which occurs the
date of the notice of intent to terminate
(or the notice of determination under sec-
tion 1342 of this title) with respect to the
plan termination for which the recovery
ratio is being determined.

(C) Exception

In the case of a terminated plan with re-
spect to which the outstanding amount of
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benefit liabilities exceeds $20,000,000, the
term ‘‘section 1362(c) recovery ratio’ means,
with respect to the termination of such plan,
the ratio of—

(i) the value of the recoveries on behalf
of the plan under section 1362(c) of this
title, to

(ii) the amount of the liability owed
under section 1362(c) of this title as of the
date of plan termination to the trustee ap-
pointed under section 1342(b) or (c) of this
title.

(3) Subsection not to apply

This subsection shall not apply with respect
to the determination of—

(A) whether the amount of outstanding
benefit liabilities exceeds $20,000,000, or

(B) the amount of any liability under sec-
tion 1362 of this title to the corporation or
the trustee appointed under section 1342(b)
or (c) of this title.

(4) Determinations

Determinations under this subsection shall
be made by the corporation. Such determina-
tions shall be binding unless shown by clear
and convincing evidence to be unreasonable.

(Pub. L. 93-406, title IV, §4044, Sept. 2, 1974, 88
Stat. 1025; Pub. L. 96-364, title IV, §402(a)(7),
Sept. 26, 1980, 94 Stat. 1299; Pub. L. 99-272, title
XI, §11016(c)(12), (13), Apr. 7, 1986, 100 Stat. 274;
Pub. L. 100-203, title IX, §9311(a)(1), (b), (¢), Dec.
22, 1987, 101 Stat. 1330-359, 1330-360; Pub. L.
101-239, title VII, §§7881(e)(3), T7891(a)(1),
7894(2)(2), Dec. 19, 1989, 103 Stat. 2440, 2445, 2451;
Pub. L. 101-508, title XII, §12002(b)(2)(B), Nov. 5,
1990, 104 Stat. 1388-566; Pub. L. 109-280, title IV,
§§404(b), 407(b), 408(b)(2), Aug. 17, 2006, 120 Stat.
928, 930, 931; Pub. L. 110458, title I, §104(c), Dec.
23, 2008, 122 Stat. 5104.)

REFERENCES IN TEXT

The enactment of the Omnibus Budget Reconciliation
Act of 1990, referred to in subsec. (d)(4), is the enact-
ment of Pub. L. 101-508, which was approved Nov. 5,
1990.

AMENDMENTS

2008—Subsecs. (e), (f). Pub. L. 110-458 redesignated
subsec. (e) relating to valuation of section 1362(c) liabil-
ity for determining amounts payable by corporation to
participants and beneficiaries as (f).

2006—Subsec. (a)(4)(B). Pub. L. 109-280, §407(b)(1), sub-
stituted *“1322(b)(5)(B)”’ for *1322(b)(5)”’.

Subsec. (b)(2). Pub. L. 109-280, §407(b)(2)(A),
stituted ‘“(4), (56),” for ‘“(56)”.

Subsec. (b)(3) to (7). Pub. L. 109-280, §407(b)(2)(B),
added par. (3) and redesignated former pars. (3) to (6) as
(4) to (7), respectively.

Subsec. (e). Pub. L. 109-280, §408(b)(2), added subsec.
(e) relating to valuation of section 1362(c) liability for
determining amounts payable by corporation to par-
ticipants and beneficiaries.

Pub. L. 109-280, §404(b), added subsec. (e) relating to
substitution of bankruptcy filing date for termination
date.

1990—Subsec. (d)(4). Pub. L. 101-508 added par. (4).

1989—Subsec. (a)(1). Pub. L. 101-239, §7894(g)(2), sub-
stituted ‘‘accrued” for ‘‘accured”.

Subsec. (b)(4). Pub. L. 101-239, §7891(a)(1), substituted
“Internal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954”°, which for purposes of codification was
translated as ‘‘title 26’° thus requiring no change in
text.

sub-
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Subsec. (d)(3). Pub. L. 101-239, §7881(e)(3), made tech-
nical correction to directory language of Pub. L.
100-203, §9311(b)(2), see 1987 Amendment note below.

1987—Subsec. (b)(4). Pub. L. 100-203, §9311(c), struck
out reference to section 405(a) of title 26.

Subsec. (d)(1). Pub. L. 100-203, §9311(b)(1), substituted
‘“Subject to paragraph (3), any’’ for ‘“‘Any’’.

Subsec. (d)(2). Pub. L. 100-203, §9311(a)(1)(B), added
par. (2). Former par. (2) redesignated (3).

Subsec. (d)(3). Pub. L. 100-203, §9311(b)(2), as amended
by Pub. L. 101-239, §7881(e)(3), added par. (3), and struck
out former par. (3) which read as follows: ‘‘Notwith-
standing the provisions of paragraph (1), if any assets
of the plan attributable to employee contributions, re-
main after all liabilities of the plan to participants and
their beneficiaries have been satisfied, such assets shall
be equitably distributed to the employees who made
such contributions (or their beneficiaries) in accord-
ance with their rate of contributions.”

Pub. L. 100-203, §9311(a)(1)(A), redesignated former
par. (2) as (3).

1986—Subsec. (a). Pub. L. 99-272, §11016(c)(12), in pro-
vision preceding par. (1) struck out ‘‘defined benefit”’
after ‘‘single-employer”’.

Subsec. (a)(4)(A). Pub. L. 99-272, §11016(c)(13)(A), sub-
stituted ‘‘section 1322b(a)’’ for ‘‘section 1322(b)(5)"’.

Subsec. (a)(4)(B). Pub. L. 99-272, §11016(c)(13)(B), sub-
stituted ‘‘section 1322(b)(5)”’ for ‘‘section 1322(b)(6)’.

1980—Subsec. (a). Pub. L. 96-364, §402(a)(7T)(A), in-
serted ‘‘single-employer’’ before ‘‘defined benefit’’.

Subsec. (¢). Pub. L. 96-364, §402(a)(7)(B), inserted ‘‘sin-
gle-employer’”’ before ‘‘plan occurring’ wherever ap-
pearing.

Subsec. (d)(1). Pub. L. 96-364, §402(a)(7)(C), inserted
‘“‘single-employer’’ after ‘‘assets of a’’.

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 404(b) of Pub. L. 109-280 appli-
cable with respect to proceedings initiated under Title
11, Bankruptcy, or under any similar Federal law or
law of a State or political subdivision, on or after the
date that is 30 days after Aug. 17, 2006, see section 404(c)
of Pub. L. 109-280, set out as a note under section 1322
of this title.

Amendment by section 407(b) of Pub. L. 109-280 appli-
cable to plan terminations under section 1341(c) of this
title with respect to which notices of intent to termi-
nate are provided under section 1341(a)(2) of this title
after Dec. 31, 2005, and under section 1342 of this title
with respect to which notices of determination are pro-
vided under such section after such date, see section
407(d)(1) of Pub. L. 109-280, set out as a note under sec-
tion 1321 of this title.

Amendment by section 408(b)(2) of Pub. L. 109-280 ap-
plicable for any termination for which notices of intent
to terminate are provided, or in the case of a termi-
nation by the corporation, a notice of determination
under section 1342 of this title is issued, on or after the
date which is 30 days after Aug. 17, 2006, see section
408(c) of Pub. L. 109-280, set out as a note under section
1322 of this title.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-508 applicable to rever-
sions occurring after Sept. 30, 1990, but not applicable
to any reversion after Sept. 30, 1990, if (1) in the case of
plans subject to subchapter III of this chapter, notice of
intent to terminate under such subchapter was pro-
vided to participants (or if no participants, to Pension
Benefit Guaranty Corporation) before Oct. 1, 1990, (2) in
the case of plans subject to subchapter I of this chapter
(and not subchapter III), notice of intent to reduce fu-

TITLE 29—LABOR

§1344

ture accruals under section 1054(h) of this title was pro-
vided to participants in connection with termination
before Oct. 1, 1990, (3) in the case of plans not subject
to subchapter I or III of this chapter, a request for a de-
termination letter with respect to termination was
filed with Secretary of the Treasury or Secretary’s
delegate before Oct. 1, 1990, or (4) in the case of plans
not subject to subchapter I or III of this chapter and
having only one participant, a resolution terminating
the plan was adopted by employer before Oct. 1, 1990,
see section 12003 of Pub. L. 101-508, set out as a note
under section 4980 of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7881(e)(3) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Pension Protection Act, Pub. L.
100203, §§9302-9346, to which such amendment relates,
see section 7882 of Pub. L. 101-239, set out as a note
under section 401 of Title 26, Internal Revenue Code.

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Amendment by section 7894(g)(2) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if originally
included in the provision of the Employee Retirement
Income Security Act of 1974, Pub. L. 93-406, to which
such amendment relates, see section 7894(i) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Section 9311(d) of Pub. L. 100-203, as amended by Pub.
L. 101-239, title VII, §7881(e)(2), Dec. 19, 1989, 103 Stat.
2439, provided that: ‘“The amendments made by this
section [amending this section] shall apply with re-
spect to—

‘(1) plan terminations under section 4041 of ERISA

[29 U.S.C. 1341] with respect to which notices of in-

tent to terminate are provided under section

4041(a)(2) of ERISA after December 17, 1987, and

‘“(2) plan terminations with respect to which pro-
ceedings are instituted by the Pension Benefit Guar-

anty Corporation under section 4042 of ERISA [29

U.S.C. 1342] after December 17, 1987.

Except as provided in subsection (a)(2) [set out below],
the amendments made by subsection (a) [amending this
section] shall apply to any provision of the plan or plan
amendment adopted after December 17, 1987.”

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

TRANSITIONAL RULE RELATING TO RESTRICTIONS ON
EMPLOYER REVERSIONS UPON PLAN TERMINATION
PURSUANT TO RECENTLY AMENDED PLANS

Section 9311(a)(2) of Pub. L. 100-203, as amended by
Pub. L. 101-239, title VII, §7881(e)(1), (4), Dec. 19, 1989,
103 Stat. 2439, 2440, provided that: ‘“The amendments
made by paragraph (1) [amending this section] shall
apply, in the case of plans which, as of December 17,
1987, have no provision relating to the distribution of
residual plan assets upon termination, only with re-
spect to plan amendments providing for the distribu-
tion of plan assets to the employer which are adopted
after December 17, 1988.”

SPECIAL TEMPORARY RULE FOR TERMINATION OF
SINGLE-EMPLOYER PLAN

For special temporary rule relating to requirements
to be met before the final distribution of assets in the
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case of the termination of certain single-employer
plans with respect to which the amount payable to the
employer pursuant to subsec. (d) of this section exceeds
$1,000,000, see section 11008(d) of Pub. L. 99-272, set out
as a note under section 1341 of this title.

§1345. Recapture of payments
(a) Authorization to recover benefits

Except as provided in subsection (c¢) of this
section, the trustee is authorized to recover for
the benefit of a plan from a participant the re-
coverable amount (as defined in subsection (b) of
this section) of all payments from the plan to
him which commenced within the 3-year period
immediately preceding the time the plan is ter-
minated.

(b) Recoverable amount

For purposes of subsection (a) of this section
the recoverable amount is the excess of the
amount determined under paragraph (1) over the
amount determined under paragraph (2).

(1) The amount determined under this para-
graph is the sum of the amount of the actual
payments received by the participant within
the 3-year period.

(2) The amount determined under this para-
graph is the sum of—

(A) the sum of the amount such partici-
pant would have received during each con-
secutive 12-month period within the 3 years
if the participant received the benefit in the
form described in paragraph (3),

(B) the sum for each of the consecutive 12-
month periods of the lesser of—

(i) the excess, if any, of $10,000 over the
benefit in the form described in paragraph

(3), or

(ii) the excess of the actual payment, if
any, over the benefit in the form described
in paragraph (3), and

(C) the present value at the time of termi-
nation of the participant’s future benefits
guaranteed under this subchapter as if the
benefits commenced in the form described in
paragraph (3).

(3) The form of benefit for purposes of this
subsection shall be the monthly benefit the
participant would have received during the
consecutive 12-month period, if he had elected
at the time of the first payment made during
the 3-year period, to receive his interest in the
plan as a monthly benefit in the form of a life
annuity commencing at the time of such first
payment.

(c) Payments made on or after death or disability
of participant; waiver of recovery in case of
hardship

(1) In the event of a distribution described in
section 1343(b)(7)! of this title the 3-year period
referred to in subsection (b) of this section shall
not end sooner than the date on which the cor-
poration is notified of the distribution.

(2) The trustee shall not recover any payment
made from a plan after or on account of the
death of a participant, or to a participant who is
disabled (within the meaning of section 72(m)(7)
of title 26).

1See References in Text note below.
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(3) The corporation is authorized to waive, in
whole or in part, the recovery of any amount
which the trustee is authorized to recover for
the benefit of a plan under this section in any
case in which it determines that substantial
economic hardship would result to the partici-
pant or his beneficiaries from whom such
amount is recoverable.

(Pub. L. 93-406, title IV, §4045, Sept. 2, 1974, 88
Stat. 1027; Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445.)
REFERENCES IN TEXT
Section 1343(b)(7) of this title, referred to in subsec.
(c)(1), was redesignated section 1343(c)(7) of this title by

Pub. L. 103-465, title VII, §771(b), Dec. 8, 1994, 108 Stat.
5042.

AMENDMENTS

1989—Subsec. (c¢)(2). Pub. L. 101-239 substituted ‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954°, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

EFFECTIVE DATE OF 1989 AMENDMENT
Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which

such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§ 1346. Reports to trustee

The corporation and the plan administrator of
any plan to be terminated under this subtitle
shall furnish to the trustee such information as
the corporation or the plan administrator has
and, to the extent practicable, can obtain re-
garding—

(1) the amount of benefits payable with re-
spect to each participant under a plan to be
terminated,

(2) the amount of basic benefits guaranteed
under section 1322 or 1322a of this title which
are payable with respect to each participant in
the plan,

(3) the present value, as of the time of termi-
nation, of the aggregate amount of basic bene-
fits payable under section 1322 or 1322a of this
title (determined without regard to section
1322b of this title),

(4) the fair market value of the assets of the
plan at the time of termination,

(5) the computations under section 1344 of
this title, and all actuarial assumptions under
which the items described in paragraphs (1)
through (4) were computed, and

(6) any other information with respect to the
plan the trustee may require in order to ter-
minate the plan.

(Pub. L. 93-406, title IV, §4046, Sept. 2, 1974, 88
Stat. 1028; Pub. L. 96-364, title IV, §403(e), Sept.
26, 1980, 94 Stat. 1301.)

AMENDMENTS

1980—Par. (2). Pub. L. 96-364, §403(e)(1), inserted
“‘basic’’ before ‘“‘benefits’” and ‘‘or 1322a’ after ‘‘1322”".

Par. (3). Pub. L. 96-364, §403(e), inserted ‘‘basic’ be-
fore ‘‘benefits” and ‘‘or 1322a’ after ‘1322°, and sub-
stituted *“1322b”’ for “1322(b)(5)"".

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.
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§ 1347. Restoration of plans

Whenever the corporation determines that a
plan which is to be terminated under section
1341 or 1342 of this title, or which is in the proc-
ess of being terminated under section 1341 or
1342 of this title, should not be terminated under
section 1341 or 1342 of this title as a result of
such circumstances as the corporation deter-
mines to be relevant, the corporation is author-
ized to cease any activities undertaken to termi-
nate the plan, and to take whatever action is
necessary and within its power to restore the
plan to its status prior to the determination
that the plan was to be terminated under sec-
tion 1341 or 1342 of this title. In the case of a
plan which has been terminated under section
1341 or 1342 of this title the corporation is au-
thorized in any such case in which the corpora-
tion determines such action to be appropriate
and consistent with its duties under this sub-
chapter, to take such action as may be nec-
essary to restore the plan to its pretermination
status, including, but not limited to, the trans-
fer to the employer or a plan administrator of
control of part or all of the remaining assets and
liabilities of the plan.

(Pub. L. 93-406, title IV, §4047, Sept. 2, 1974, 88
Stat. 1028; Pub. L. 99-272, title XI, §11016(a)(3),
Apr. 7, 1986, 100 Stat. 268; Pub. L. 101-239, title
VII, §7893(g)(1), Dec. 19, 1989, 103 Stat. 2447.)

AMENDMENTS

1989—Pub. L. 101-239 struck out ‘‘under this subtitle”
before ‘‘should not be terminated”.

1986—Pub. L. 99-272 inserted ‘‘under section 1341 or
1342 of this title’’ after ‘‘terminated’ in four places and
substituted ‘‘section 1341 or 1342 of this title the cor-
poration” for ‘‘section 1342 of this title the corpora-
tion”.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective as if included
in the provision of the Single-Employer Pension Plan
Amendments Act of 1986, Pub. L. 99-272, title XI, to
which such amendment relates, see section 7893(h) of
Pub. L. 101-239, set out as a note under section 1002 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

§1348. Termination date

(a) For purposes of this subchapter the termi-
nation date of a single-employer plan is—

(1) in the case of a plan terminated in a
standard termination in accordance with the
provisions of section 1341(b) of this title, the
termination date proposed in the notice pro-
vided under section 1341(a)(2) of this title,

(2) in the case of a plan terminated in a dis-
tress termination in accordance with the pro-
visions of section 1341(c) of this title, the date
established by the plan administrator and
agreed to by the corporation,

(3) in the case of a plan terminated in ac-
cordance with the provisions of section 1342 of
this title, the date established by the corpora-
tion and agreed to by the plan administrator,
or
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(4) in the case of a plan terminated under
section 1341(c) or 1342 of this title in any case
in which no agreement is reached between the
plan administrator and the corporation (or the
trustee), the date established by the court.

(b) For purposes of this subchapter, the date of
termination of a multiemployer plan is—

(1) in the case of a plan terminated in ac-
cordance with the provisions of section 1341a
of this title, the date determined under sub-
section (b) of that section; or

(2) in the case of a plan terminated in ac-
cordance with the provisions of section 1342 of
this title, the date agreed to between the plan
administrator and the corporation (or the
trustee appointed under section 1342(b)(2) of
this title, if any), or, if no agreement is
reached, the date established by the court.

(Pub. L. 93-406, title IV, §4048, Sept. 2, 1974, 88
Stat. 1028; Pub. L. 96-364, title IV, §402(a)(8),
Sept. 26, 1980, 94 Stat. 1299; Pub. L. 99-272, title
XI, §11016(a)(4), Apr. 7, 1986, 100 Stat. 268.)

AMENDMENTS

1986—Subsec. (a). Pub. L. 99-272 in provisions preced-
ing par. (1) substituted ‘‘termination date’ for ‘‘date of
termination”, redesignated pars. (1) to (3) as (2) to (4),
respectively, added par. (1), in par. (2), as so redesig-
nated, inserted ‘‘in a distress termination’ after ‘‘ter-
minated’” and substituted ‘‘section 1341(c)”’ for ‘‘section
1341, and in par. (4), as so redesignated, substituted
‘‘under section 1341(c) or 1342 of this title’ for ‘‘in ac-
cordance with the provisions of either section”.

1980—Subsec. (a). Pub. L. 96-364, §402(a)(8)(A), (B),
designated existing provisions as subsec. (a), and in-
serted applicability to a single-employer plan.

Subsec. (b). Pub. L. 96-364, §402(a)(8)(C), added subsec.
(D).

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-272 effective Jan. 1, 1986,

with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

§1349. Repealed. Pub. L. 100-203, title IX,
§9312(a), Dec. 22, 1987, 101 Stat. 1330-361

Section, Pub. L. 93-406, title IV, §4049, as added Pub.
L. 99-272, title XI, §11012(a), Apr. 7, 1986, 100 Stat. 258;
amended Pub. L. 99-514, title XVIII, §1879(u)(2), Oct. 22,
1986, 100 Stat. 2913; Pub. L. 100-203, title IX, §9312(d)(2),
Dec. 22, 1987, 101 Stat. 1330-364, related to distribution
of liability payments to participants and beneficiaries.

EFFECTIVE DATE OF REPEAL

Repeal applicable with respect to plan terminations
under section 1341 of this title with respect to which
notices of intent to terminate are provided under sec-
tion 1341(a)(2) of this title after Dec. 17, 1987, and plan
terminations with respect to which proceedings are in-
stituted by the Pension Benefit Guaranty Corporation
under section 1342 of this title after that date, see sec-
tion 9312(d)(1) of Pub. L. 100-203, as amended, set out as
an Effective Date of 1987 Amendment note under sec-
tion 1301 of this title.

§ 1350. Missing participants
(a) General rule
(1) Payment to the corporation

A plan administrator satisfies section
1341(b)(3)(A) of this title in the case of a miss-
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ing participant only if the plan adminis-
trator—

(A) transfers the participant’s designated
benefit to the corporation or purchases an
irrevocable commitment from an insurer in
accordance with clause (i) of section
1341(b)(3)(A) of this title, and

(B) provides the corporation such informa-
tion and certifications with respect to such
designated benefits or irrevocable commit-
ments as the corporation shall specify.

(2) Treatment of transferred assets

A transfer to the corporation under this sec-
tion shall be treated as a transfer of assets
from a terminated plan to the corporation as
trustee, and shall be held with assets of termi-
nated plans for which the corporation is trust-
ee under section 1342 of this title, subject to
the rules set forth in that section.

(3) Payment by the corporation

After a missing participant whose des-
ignated benefit was transferred to the corpora-
tion is located—

(A) in any case in which the plan could
have distributed the benefit of the missing
participant in a single sum without partici-
pant or spousal consent under section 1055(g)
of this title, the corporation shall pay the
participant or beneficiary a single sum bene-
fit equal to the designated benefit paid the
corporation plus interest as specified by the
corporation, and

(B) in any other case, the corporation shall
pay a benefit based on the designated benefit
and the assumptions prescribed by the cor-
poration at the time that the corporation re-
ceived the designated benefit.

The corporation shall make payments under
subparagraph (B) available in the same forms
and at the same times as a guaranteed benefit
under section 1322 of this title would be avail-
able to be paid, except that the corporation
may make a benefit available in the form of a
single sum if the plan provided a single sum
benefit (other than a single sum described in
subsection (b)(2)(A) of this section).

(b) Definitions

For purposes of this section—
(1) Missing participant

The term ‘‘missing participant” means a
participant or beneficiary under a terminating
plan whom the plan administrator cannot lo-
cate after a diligent search.

(2) Designated benefit

The term ‘‘designated benefit’”> means the
single sum benefit the participant would re-
ceive—

(A) under the plan’s assumptions, in the
case of a distribution that can be made with-
out participant or spousal consent under sec-
tion 1055(g) of this title;

(B) under the assumptions of the corpora-
tion in effect on the date that the designated
benefit is transferred to the corporation, in
the case of a plan that does not pay any sin-
gle sums other than those described in sub-
paragraph (A); or
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(C) under the assumptions of the corpora-
tion or of the plan, whichever provides the
higher single sum, in the case of a plan that
pays a single sum other than those described
in subparagraph (A).

(¢) Multiemployer plans

The corporation shall prescribe rules similar
to the rules in subsection (a) for multiemployer
plans covered by this subchapter that terminate
under section 1341a of this title.

(d) Plans not otherwise subject to subchapter

(1) Transfer to corporation

The plan administrator of a plan described
in paragraph (4) may elect to transfer a miss-
ing participant’s benefits to the corporation
upon termination of the plan.

(2) Information to the corporation

To the extent provided in regulations, the
plan administrator of a plan described in para-
graph (4) shall, upon termination of the plan,
provide the corporation information with re-
spect to benefits of a missing participant if
the plan transfers such benefits—

(A) to the corporation, or
(B) to an entity other than the corporation
or a plan described in paragraph (4)(B)(ii).
(3) Payment by the corporation

If benefits of a missing participant were
transferred to the corporation under para-
graph (1), the corporation shall, upon location
of the participant or beneficiary, pay to the
participant or beneficiary the amount trans-
ferred (or the appropriate survivor benefit) ei-
ther—

(A) in a single sum (plus interest), or
(B) in such other form as is specified in
regulations of the corporation.

(4) Plans described

A plan is described in this paragraph if—
(A) the plan is a pension plan (within the
meaning of section 1002(2) of this title)—

(i) to which the provisions of this section
do not apply (without regard to this sub-
section),

(ii) which is not a plan described in para-
graph (2), (3), (4), (6), (7), (8), (9), (10), or (11)
of section 1321(b) of this title, and

(iii) which,! was a plan described in sec-
tion 401(a) of title 26 which includes a trust
exempt from tax under section 501(a) of
such title, and

(B) at the time the assets are to be distrib-
uted upon termination, the plan—

(i) has missing participants, and

(ii) has not provided for the transfer of
assets to pay the benefits of all missing
participants to another pension plan (with-
in the meaning of section 1002(2) of this
title).

(5) Certain provisions not to apply

Subsections (a)(1) and (a)(3) shall not apply
to a plan described in paragraph (4).
(e) Regulatory authority
The corporation shall prescribe such regula-
tions as are necessary to carry out the purposes

180 in original. The comma probably should not appear.
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of this section, including rules relating to what
will be considered a diligent search, the amount
payable to the corporation, and the amount to
be paid by the corporation.

(Pub. L. 93406, title IV, §4050, as added Pub. L.
103-465, title VII, §776(a), Dec. 8, 1994, 108 Stat.
5047; amended Pub. L. 109-280, title IV, §410(a),
Aug. 17, 2006, 120 Stat. 934; Pub. L. 110458, title
I, §104(e), Dec. 23, 2008, 122 Stat. 5104.)

AMENDMENTS

2008—Subsec. (d)(4)(A)(i), (iii). Pub. L. 110-458 added
cls. (ii) and (iii) and struck out former cl. (ii) which
read as follows: ‘“‘which is not a plan described in para-
graphs (2) through (11) of section 1321(b) of this title,
and”’.

2006—Subsecs. (¢) to (e). Pub. L. 109-280 added subsecs.
(c) and (d) and redesignated former subsec. (c) as (e).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-280 applicable to distribu-
tions made after final regulations implementing sub-
sections (c¢) and (d) of this section are prescribed, see
section 410(c) of Pub. L. 109-280, set out as a note under
section 1056 of this title.

EFFECTIVE DATE

Section effective with respect to distributions that
occur in plan years commencing on or after Jan. 1, 1996,
see section 776(e) of Pub. L. 103-465, set out as an Effec-
tive Date of 1994 Amendment note under section 1056 of
this title.

SUBTITLE D—LIABILITY

§1361. Amounts payable by corporation

The corporation shall pay benefits under a sin-
gle-employer plan terminated under this sub-
chapter subject to the limitations and require-
ments of subtitle B of this subchapter. The cor-
poration shall provide financial assistance to
pay benefits under a multiemployer plan which
is insolvent under section 1426 or 1441(d)(2)(A) of
this title, subject to the limitations and require-
ments of subtitles B, C, and E of this sub-
chapter. Amounts guaranteed by the corpora-
tion under sections 1322 and 1322a of this title
shall be paid by the corporation only out of the
appropriate fund. The corporation shall make
payments under the supplemental program to
reimburse multiemployer plans for uncollectible
withdrawal liability only out of the fund estab-
lished under section 1305(e) of this title.

(Pub. L. 93406, title IV, §4061, Sept. 2, 1974, 88
Stat. 1029; Pub. L. 96-364, title IV, §403(f), Sept.
26, 1980, 94 Stat. 1301.)

AMENDMENTS

1980—Pub. L. 96-364 substituted provisions relating to
payment of benefits under a single-employer plan ter-
minated under this subchapter subject to limitations
and requirements of subtitle B of this subchapter for
provisions relating to payment of benefits under a plan
terminated under this subchapter subject to limita-
tions and requirements of subtitle B of this subchapter.
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EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

§1362. Liability for termination of single-em-
ployer plans under a distress termination or
a termination by corporation

(a) In general

In any case in which a single-employer plan is
terminated in a distress termination under sec-
tion 1341(c) of this title or a termination other-
wise instituted by the corporation under section
1342 of this title, any person who is, on the ter-
mination date, a contributing sponsor of the
plan or a member of such a contributing spon-
sor’s controlled group shall incur liability under
this section. The liability under this section of
all such persons shall be joint and several. The
liability under this section consists of—

(1) liability to the corporation, to the extent
provided in subsection (b) of this section, and
(2) liability to the trustee appointed under
subsection (b) or (c) of section 1342 of this

title, to the extent provided in subsection (c)

of this section.

(b) Liability to corporation
(1) Amount of liability
(A) In general

Except as provided in subparagraph (B),
the liability to the corporation of a person
described in subsection (a) of this section
shall be the total amount of the unfunded
benefit liabilities (as of the termination
date) to all participants and beneficiaries
under the plan, together with interest (at a
reasonable rate) calculated from the termi-
nation date in accordance with regulations
prescribed by the corporation.

(B) Special rule in case of subsequent insuffi-
ciency

For purposes of subparagraph (A), in any
case described in section 1341(c)(3)(C)(ii) of
this title, actuarial present values shall be
determined as of the date of the notice to
the corporation (or the finding by the cor-
poration) described in such section.

(2) Payment of liability
(A) In general

Except as provided in subparagraph (B),
the liability to the corporation under this
subsection shall be due and payable to the
corporation as of the termination date, in
cash or securities acceptable to the corpora-
tion.

(B) Special rule

Payment of so much of the liability under
paragraph (1)(A) as exceeds 30 percent of the
collective net worth of all persons described
in subsection (a) of this section (including
interest) shall be made under commercially
reasonable terms prescribed by the corpora-
tion. The parties involved shall make a rea-
sonable effort to reach agreement on such
commercially reasonable terms. Any such
terms prescribed by the corporation shall
provide for deferral of 50 percent of any
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amount of liability otherwise payable for
any year under this subparagraph if a person
subject to such liability demonstrates to the
satisfaction of the corporation that no per-
son subject to such liability has any individ-
ual pre-tax profits for such person’s fiscal
year ending during such year.

(3) Alternative arrangements

The corporation and any person liable under
this section may agree to alternative arrange-
ments for the satisfaction of liability to the
corporation under this subsection.

(¢) Liability to section 1342 trustee

A person described in subsection (a) of this
section shall be subject to liability under this
subsection to the trustee appointed under sub-
section (b) or (c) of section 1342 of this title. The
liability of such person under this subsection
shall consist of—

(1) the sum of the shortfall amortization
charge (within the meaning of section
1083(c)(1) of this title and 430(d)(1)! of title 26)
with respect to the plan (if any) for the plan
year in which the termination date occurs,
plus the aggregate total of shortfall amortiza-
tion installments (if any) determined for suc-
ceeding plan years under section 1083(c)(2) of
this title and section 430(d)(2) of title 26
(which, for purposes of this subparagraph,
shall include any increase in such sum which
would result if all applications for waivers of
the minimum funding standard under section
1082(c) of this title and section 412(c) of title 26
which are pending with respect to such plan
were denied and if no additional contributions
(other than those already made by the termi-
nation date) were made for the plan year in
which the termination date occurs or for any
previous plan year), and

(2) the sum of the waiver amortization
charge (within the meaning of section
1083(e)(1) of this title and 430(e)(1)! of title 26)
with respect to the plan (if any) for the plan
year in which the termination date occurs,
plus the aggregate total of waiver amortiza-
tion installments (if any) determined for suc-
ceeding plan years under section 1083(e)(2) of
this title and section 430(e)(2) of title 26,

together with interest (at a reasonable rate) cal-
culated from the termination date in accordance
with regulations prescribed by the corporation.
The liability under this subsection shall be due
and payable to such trustee as of the termi-
nation date, in cash or securities acceptable to
such trustee.
(d) Definitions
(1) Collective net worth of persons subject to
liability
(A) In general
The collective net worth of persons subject
to liability in connection with a plan termi-
nation consists of the sum of the individual
net worths of all persons who—
(i) have individual net worths which are
greater than zero, and
(ii) are (as of the termination date) con-
tributing sponsors of the terminated plan
or members of their controlled groups.

180 in original. Probably should be preceded by ‘‘section’.
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(B) Determination of net worth

For purposes of this paragraph, the net
worth of a person is—

(i) determined on whatever basis best re-
flects, in the determination of the corpora-
tion, the current status of the person’s op-
erations and prospects at the time chosen
for determining the net worth of the per-
son, and

(ii) increased by the amount of any
transfers of assets made by the person
which are determined by the corporation
to be improper under the circumstances,
including any such transfers which would
be inappropriate under title 11 if the per-
son were a debtor in a case under chapter
7 of such title.

(C) Timing of determination

For purposes of this paragraph, determina-
tions of net worth shall be made as of a day
chosen by the corporation (during the 120-
day period ending with the termination
date) and shall be computed without regard
to any liability under this section.

(2) Pre-tax profits

The term ‘‘pre-tax profits’” means—

(A) except as provided in subparagraph (B),
for any fiscal year of any person, such per-
son’s consolidated net income (excluding
any extraordinary charges to income and in-
cluding any extraordinary credits to income)
for such fiscal year, as shown on audited fi-
nancial statements prepared in accordance
with generally accepted accounting prin-
ciples, or

(B) for any fiscal year of an organization
described in section 501(c) of title 26, the ex-
cess of income over expenses (as such terms
are defined for such organizations under gen-
erally accepted accounting principles),

before provision for or deduction of Federal or
other income tax, any contribution to any sin-
gle-employer plan of which such person is a
contributing sponsor at any time during the
period beginning on the termination date and
ending with the end of such fiscal year, and
any amounts required to be paid for such fis-
cal year under this section. The corporation
may by regulation require such information to
be filed on such forms as may be necessary to
determine the existence and amount of such
pre-tax profits.

(e) Treatment of substantial cessation of oper-

ations

If an employer ceases operations at a facility
in any location and, as a result of such cessation
of operations, more than 20 percent of the total
number of his employees who are participants
under a plan established and maintained by him
are separated from employment, the employer
shall be treated with respect to that plan as if
he were a substantial employer under a plan
under which more than one employer makes
contributions and the provisions of sections 1363,
1364, and 1365 of this title shall apply.

(Pub. L. 93-406, title IV, §4062, Sept. 2, 1974, 88
Stat. 1029; Pub. L. 95-598, title III, §321(b), Nov.
6, 1978, 92 Stat. 2678; Pub. L. 96-364, title IV,
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§403(g), Sept. 26, 1980, 94 Stat. 1301; Pub. L.
99-272, title XI, §11011(a), (b), Apr. 7, 1986, 100
Stat. 253, 257; Pub. L. 100-203, title IX,
§9312(b)(1), (2)(A), (B)(ii), Dec. 22, 1987, 101 Stat.
1330-361; Pub. L. 101-239, title VII, §§7881(f)(2),
(10)(A), (B), 7891(a)(1), Dec. 19, 1989, 103 Stat. 2440,
2441, 2445; Pub. L. 109-280, title I, §108(b)(4), for-
merly §107(b)(4), Aug. 17, 2006, 120 Stat. 819, re-
numbered Pub. L. 111-192, title II, §202(a), June
25, 2010, 124 Stat. 1297.)

AMENDMENTS

2006—Subsec. (¢)(1) to (3). Pub. L. 109-280 added pars.
(1) and (2) and struck out former pars. (1) to (3) which
read as follows:

‘(1) the outstanding balance of the accumulated
funding deficiencies (within the meaning of section
1082(a)(2) of this title and section 412(a) of title 26) of
the plan (if any) (which, for purposes of this subpara-
graph, shall include the amount of any increase in such
accumulated funding deficiencies of the plan which
would result if all pending applications for waivers of
the minimum funding standard under section 1083 of
this title or section 412(d) of title 26 and for extensions
of the amortization period under section 1084 of this
title or section 412(e) of title 26 with respect to such
plan were denied and if no additional contributions
(other than those already made by the termination
date) were made for the plan year in which the termi-
nation date occurs or for any previous plan year),

¢“(2) the outstanding balance of the amount of waived
funding deficiencies of the plan waived before such date
under section 1083 of this title or section 412(d) of title
26 (if any), and

“(3) the outstanding balance of the amount of de-
creases in the minimum funding standard allowed be-
fore such date under section 1084 of this title or section
412(e) of title 26 (if any),”.

1989—Subsec. (a). Pub. L. 101-239, §7881(f)(2), inserted
“and’ at end of par. (1), redesignated par. (3) as (2), sub-
stituted ‘‘subsection (c)”’ for ‘‘subsection (d)’’, and
struck out former par. (2) which read as follows: ‘li-
ability to the trust established pursuant to section
1341(c)(3)(B)(ii) or (iii) of this title or section 1342(i) of
this title, to the extent provided in subsection (c) of
this section, and”’.

Subsec. (b)(2)(B). Pub. L. 101-239, §7881(f)(10)(A), sub-
stituted ‘‘so much of the liability under paragraph
(1)(A) as exceeds 30 percent of the collective net worth
of all persons described in subsection (a) of this section
(including interest)” for ‘‘the liability under paragraph
MA)AD™.

Subsecs. (¢)(1), (A)(2)(B). Pub. L. 101-239, §7891(a)(1),
substituted ‘‘Internal Revenue Code of 1986 for ‘‘Inter-
nal Revenue Code of 1954”°, which for purposes of codi-
fication was translated as ‘‘title 26’ thus requiring no
change in text.

Subsec. (d)(3). Pub. L. 101-239, §7881(f)(10)(B), amended
Pub. L. 100203, §9312(b)(2)(B)(ii), see 1987 Amendment
note below.

1987—Subsec. (b)(1)(A). Pub. L. 100-203, §9312(b)(2)(A),
amended subpar. (A) generally. Prior to amendment,
subpar. (A) read as follows: ‘‘Except as provided in sub-
paragraph (B), the liability to the corporation of a per-
son described in subsection (a) of this section shall con-
sist of the sum of—

‘(i) the lesser of—

‘“(I) the total amount of unfunded guaranteed
benefits (as of the termination date) of all partici-
pants and beneficiaries under the plan, or

‘“(IT) 30 percent of the collective net worth of all
persons described in subsection (a) of this section,

and

‘“(ii) the excess (if any) of—

“(I) 75 percent of the amount described in clause
(1)@, over

‘(IT) the amount described in clause (i)(IT),

together with interest (at a reasonable rate) calculated
from the termination date in accordance with regula-
tions prescribed by the corporation.”
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Subsec. (c¢). Pub. L. 100-203, §9312(b)(1), redesignated
subsec. (d) as (¢) and struck out former subsec. (c)
which related to liability to section 1349 trust.

Subsec. (d). Pub. L. 100-203, §9312(b)(1)(B), redesig-
nated subsec. (e) as (d). Former subsec. (d) redesignated
(©).

Subsec. (d)(3). Pub. L. 100-203, §9312(b)(2)(B)(ii), as
amended by Pub. L. 101-239, §7881(f)(10)(B), struck out
par. (3) which read as follows: ‘“The liability payment
years in connection with a terminated plan consist of
the consecutive one-year periods following the last
plan year preceding the termination date, excluding
the first such year in any case in which the first such
year ends less than 180 days after the termination
date.”

Subsecs. (e), (f). Pub. L. 100-203, §9312(b)(1)(B), redes-
ignated subsec. (f) as (e). Former subsec. (e) redesig-
nated (d).

1986—Pub. L. 99-272, §11011(a)(2), substituted ‘‘Liabil-
ity for termination of single-employer plans under a
distress termination or a termination by the corpora-
tion” for ‘‘Liability of employer’ in section catchline.

Subsec. (a). Pub. L. 99-272, §11011(a)(2), added subsec.
(a) specifying persons liable and the nature and extent
of liability and struck out former subsec. (a) specifying
employers covered.

Subsec. (b). Pub. L. 99-272, §11011(a)(2), added subsec.
(b) relating to liability to corporation and struck out
former subsec. (b) relating to amount of liability.

Subsec. (¢). Pub. L. 99-272, §11011(a)(2), added subsec.
(c) relating to liability to section 1349 trust and struck
out former subsec. (c¢) relating to method of determin-
ing net worth of employer.

Subsec. (d). Pub. L. 99-272, §11011(a)(2), added subsec.
(d) relating to liability to section 1342 trustee and
struck out former subsec. (d) relating to corporate re-
organizations.

Subsec. (e). Pub. L. 99-272, §11011(a), added subsec. (e)
and redesignated former subsec. (e) as (f).

Subsec. (f). Pub. L. 99-272, §11011(a)(1), (b), redesig-
nated former subsec. (e) as (f), and substituted in head-
ing “Treatment of substantial cessation of operations”
for ‘‘Cessation of operations at one facility’’.

1980—Subsec. (a). Pub. L. 96-364 substituted ‘‘single-
employee plan’ for ‘‘plan (other than a multiemployer
plan)”.

1978—Subsec. (¢)(2). Pub. L. 95-598 substituted ‘‘title
117 and ‘“‘a debtor in a case under chapter 7 of such
title” for ‘‘the Bankruptcy Act’ and ‘‘the subject of a
proceeding under that Act’’, respectively.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-280 applicable to plan
years beginning after 2007, see section 108(e) of Pub. L.
109-280, set out as a note under section 1021 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7881(f)(2), (10)(A), (B) of Pub.
L. 101-239 effective, except as otherwise provided, as if
included in the provision of the Pension Protection
Act, Pub. L. 100-203, §§9302-9346, to which such amend-
ment relates, see section 7882 of Pub. L. 101-239, set out
as a note under section 401 of Title 26, Internal Revenue
Code.

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-203 applicable with re-
spect to plan terminations under section 1341 of this
title with respect to which notices of intent to termi-
nate are provided under section 1341(a)(2) of this title
after Dec. 17, 1987, and plan terminations with respect
to which proceedings are instituted by the Pension
Benefit Guaranty Corporation under section 1342 of this
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title after that date, see section 9312(d)(1) of Pub. L.
100-203, as amended, set out as a note under section 1301
of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598, set out as an Effec-
tive Date note preceding section 101 of Title 11, Bank-
ruptcy.

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
OF TITLE I OoF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

SPECIAL DELAYED PAYMENT RULE

Pub. L. 99-272, title XTI, §11012(d), Apr. 7, 1986, 100 Stat.
260, provided that: ‘“‘In the case of a distress termi-
nation under section 4041(c) of the Employee Retire-
ment Income Security Act of 1974 (as amended by sec-
tion 11009) [29 U.S.C. 1341(c)] pursuant to a notice of in-
tent to terminate filed before January 1, 1987, no pay-
ment of liability otherwise payable as provided in sec-
tion 4062(c)(2)(B) of such Act [former 29 TU.S.C.
1362(¢)(2)(B)] (as amended by this section [Act]) shall be
required to be made before January 1, 1989.”’

§1363. Liability of substantial employer for with-
drawal from single-employer plans under
multiple controlled groups

(a) Single-employer plans with two or more con-
tributing sponsors

Except as provided in subsection (d) of this
section, the plan administrator of a single-em-
ployer plan which has two or more contributing
sponsors at least two of whom are not under
common control—

(1) shall notify the corporation of the with-
drawal during a plan year of a substantial em-
ployer for such plan year from the plan, within
60 days after such withdrawal, and

(2) request that the corporation determine
the liability of all persons with respect to the
withdrawal of the substantial employer.

The corporation shall, as soon as practicable
thereafter, determine whether there is liability
resulting from the withdrawal of the substantial
employer and notify the liable persons of such
liability.

(b) Computation of liability

Except as provided in subsection (c) of this
section, any one or more contributing sponsors
who withdraw, during a plan year for which they
constitute a substantial employer, from a sin-
gle-employer plan which has two or more con-
tributing sponsors at least two of whom are not
under common control, shall, upon notification
of such contributing sponsors by the corporation
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as provided by subsection (a) of this section, be
liable, together with the members of their con-
trolled groups, to the corporation in accordance
with the provisions of section 1362 of this title
and this section. The amount of liability shall
be computed on the basis of an amount deter-
mined by the corporation to be the amount de-
scribed in section 1362 of this title for the entire
plan, as if the plan had been terminated by the
corporation on the date of the withdrawal re-
ferred to in subsection (a)(1) of this section mul-
tiplied by a fraction—

(1) the numerator of which is the total
amount required to be contributed to the plan
by such contributing sponsors for the last 5
years ending prior to the withdrawal, and

(2) the denominator of which is the total
amount required to be contributed to the plan
by all contributing sponsors for such last 5
years.

In addition to and in lieu of the manner pre-
scribed in the preceding sentence, the corpora-
tion may also determine such liability on any
other equitable basis prescribed by the corpora-
tion in regulations. Any amount collected by
the corporation under this subsection shall be
held in escrow subject to disposition in accord-
ance with the provisions of paragraphs (2) and
(3) of subsection (c) of this section.

(c) Bond in lieu of payment of liability; 5-year

termination period

(1) In lieu of payment of a contributing spon-
sor’s liability under this section, the contribut-
ing sponsor may be required to furnish a bond to
the corporation in an amount not exceeding 150
percent of his liability to insure payment of his
liability under this section. The bond shall have
as surety thereon a corporate surety company
which is an acceptable surety on Federal bonds
under authority granted by the Secretary of the
Treasury under sections 9304-9308 of title 31. Any
such bond shall be in a form or of a type ap-
proved by the Secretary including individual
bonds or schedule or blanket forms of bonds
which cover a group or class.

(2) If the plan is not terminated under section
1341(c) or 1342 of this title within the 5-year pe-
riod commencing on the day of withdrawal, the
liability is abated and any payment held in es-
crow shall be refunded without interest (or the
bond cancelled) in accordance with bylaws or
rules prescribed by the corporation.

(3) If the plan terminates under section 1341(c)
or 1342 of this title within the 5-year period com-
mencing on the day of withdrawal, the corpora-
tion shall—

(A) demand payment or realize on the bond
and hold such amount in escrow for the benefit
of the plan;

(B) treat any escrowed payments under this
section as if they were plan assets and apply
them in a manner consistent with this sub-
title; and

(C) refund any amount to the contributing
sponsor which is not required to meet any ob-
ligation of the corporation with respect to the
plan.

(d) Alternate appropriate procedure

The provisions of this subsection apply in the
case of a withdrawal described in subsection (a)
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of this section, and the provisions of subsections
(b) and (c) of this section shall not apply, if the
corporation determines that the procedure pro-
vided for under this subsection is consistent
with the purposes of this section and section
1364 of this title and is more appropriate in the
particular case. Upon a showing by the plan ad-
ministrator of the plan that the withdrawal
from the plan by one or more contributing spon-
sors has resulted, or will result, in a significant
reduction in the amount of aggregate contribu-
tions to or under the plan, the corporation
may—

(1) require the plan fund to be equitably allo-
cated between those participants no longer
working in covered service under the plan as a
result of the withdrawal, and those partici-
pants who remain in covered service under the
plan;

(2) treat that portion of the plan funds allo-
cable under paragraph (1) to participants no
longer in covered service as a plan terminated
under section 1342 of this title; and

(3) treat that portion of the plan fund alloca-
ble to participants remaining in covered serv-
ice as a separate plan.

(e) Indemnity agreement

The corporation is authorized to waive the ap-
plication of the provisions of subsections (b), (¢),
and (d) of this section whenever it determines
that there is an indemnity agreement in effect
among contributing sponsors under the plan
which is adequate to satisfy the purposes of this
section and of section 1364 of this title.

(Pub. L. 93406, title IV, §4063, Sept. 2, 1974, 88
Stat. 1030; Pub. L. 96-364, title IV, §403(h), Sept.
26, 1980, 94 Stat. 1301; Pub. L. 99-272, title XI,
§11016(a)(5)(A), Apr. 7, 1986, 100 Stat. 268.)

CODIFICATION

In subsec. (c)(1), ‘‘sections 9304-9308 of title 31"’ sub-
stituted for ‘‘sections 6 through 13 of title 6, United
States Code’ on authority of Pub. L. 97-258, §4(b), Sept.
13, 1982, 96 Stat. 1067, the first section of which enacted
Title 31, Money and Finance.

AMENDMENTS

1986—Pub. L. 99-272, §11016(a)(5)(A)(vi), inserted ‘‘from
single-employer plans under multiple controlled
groups’’ in section catchline.

Subsec. (a). Pub. L. 99-272, §11016(a)(5)(A)(i), in intro-
ductory par., substituted ‘‘single-employer plan which
has two or more contributing sponsors at least two of
whom are not under common control’”’ for ‘“‘plan under
which more than one employer makes contributions
(other than a multiemployer plan)”’, in par. (1), sub-
stituted ‘‘withdrawal during a plan year of a substan-
tial employer for such plan year’ for ‘“‘withdrawal of a
substantial employer’”’, in par. (2), substituted ‘‘of all
persons with respect to the withdrawal of the substan-
tial employer” for ‘‘of such employer under this sub-
title with respect to such withdrawal’’, and in conclud-
ing provision substituted ‘‘whether there is liability re-
sulting from the withdrawal of the substantial em-
ployer” for ‘“whether such employer is liable for any
amount under this subtitle with respect to the with-
drawal” and ‘“‘notify the liable persons’ for ‘‘notify
such employer’’.

Subsec. (b). Pub. L. 99-272, §11016(a)(5)(A)(ii), in intro-
ductory par., substituted ‘“‘any one or more contribut-
ing sponsors who withdraw, during a plan year for
which they constitute a substantial employer, from a
single-employer plan which has two or more contribut-
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ing sponsors at least two of whom are not under com-
mon control, shall, upon notification of such contribut-
ing sponsors by the corporation as provided by sub-
section (a) of this section, be liable, together with the
members of their controlled groups,” for ‘‘an employer
who withdraws from a plan to which section 1321 of this
title applies, during a plan year for which he was a sub-
stantial employer, and who is notified by the corpora-
tion as provided by subsection (a) of this section, shall
be liable”’, “‘amount of liability’’ for ‘‘amount of such
employer’s liability”’, and ‘‘the withdrawal referred to
in subsection (a)(1) of this section” for ‘“‘the employer’s
withdrawal’’, in par. (1), substituted ‘‘such contributing
sponsors’ for ‘“‘such employer’”’, in par. (2), substituted
““all contributing sponsors” for ‘‘all employers’’, and in
concluding provision substituted ‘‘such liability’’ for
‘‘the liability of each such employer’’.

Subsec. (c¢)(1). Pub. L. 99-272, §11016(a)(5)(A)(iii)(D),
substituted ‘‘of a contributing sponsor’s liability under
this section, the contributing sponsor’’ for ‘‘of his li-
ability under this section the employer”’.

Subsec. (¢)(2). Pub. L. 99-272, §11016(a)(5)(A)({1ii)AD),
inserted ‘‘under section 1341(c) or 1342 of this title’” and
substituted ‘‘liability is”’ for ¢liability of such em-
ployer is”’ and ‘‘(or the bond cancelled)’’ for ‘‘to the em-
ployer (or his bond cancelled)”’.

Subsec. (¢)(3). Pub. L. 99-272, §11016(a)(5)(A)(iii)(IID),
in introductory par., inserted ‘‘under section 1341(c) or
1342 of this title”’ and, in subpar. (C), substituted ‘‘con-
tributing sponsor’’ for ‘‘employer’’.

Subsec. (d). Pub. L. 99-272, §11016(a)(5)(A)(iv), in intro-
ductory par., substituted ‘‘of the plan that the with-
drawal from the plan by one or more contributing spon-
sors’ for ‘‘of a plan (other than a multiemployer plan)
that the withdrawal from the plan by any employer or
employers’ and struck out ‘“‘by employers’ after ‘‘con-
tributions to or under the plan’, in par. (1), substituted
‘‘the withdrawal’’ for ‘‘their employer’s withdrawal”’,
and in par. (2), substituted ‘‘plan terminated under sec-
tion 1342 of this title” for ‘‘termination”.

Subsec. (e). Pub. L. 99-272, §11016(a)(5)(A)(V), struck
out ‘““to any employer or plan administrator’” before
“whenever it determines’ and substituted ‘‘contribut-
ing sponsors’’ for ‘‘all other employers’’.

1980—Subsecs. (a), (d). Pub. L. 96-364 inserted provi-
sions excepting a multiemployer plan.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

§1364. Liability on termination of single-em-
ployer plans under multiple controlled
groups

(a) This section applies to all contributing
sponsors of a single-employer plan which has
two or more contributing sponsors at least two
of whom are not under common control at the
time such plan is terminated under section

1341(c) or 1342 of this title, or who, at any time

within the 5 plan years preceding the date of

termination, made contributions under the plan.

(b) The corporation shall determine the liabil-
ity with respect to each contributing sponsor

and each member of its controlled group in a

manner consistent with section 1362 of this title,

except that the amount of liability determined
under section 1362(b)(1) of this title with respect
to the entire plan shall be allocated to each con-

trolled group by multiplying such amount by a

fraction—
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(1) the numerator of which is the amount re-
quired to be contributed to the plan for the
last 5 plan years ending prior to the termi-
nation date by persons in such controlled
group as contributing sponsors, and

(2) the denominator of which is the total
amount required to be contributed to the plan
for such last 5 plan years by all persons as con-
tributing sponsors,

and section 1368(a) of this title shall be applied
separately with respect to each controlled
group. The corporation may also determine the
liability of each such contributing sponsor and
member of its controlled group on any other
equitable basis prescribed by the corporation in
regulations.

(Pub. L. 93-406, title IV, §4064, Sept. 2, 1974, 88
Stat. 1031; Pub. L. 96-364, title IV, §403(i), Sept.
26, 1980, 94 Stat. 1301; Pub. L. 99-272, title XI,
§11016(a)(5)(B), Apr. 7, 1986, 100 Stat. 270; Pub. L.
100203, title IX, §9312(b)(2)(C)(i), Dec. 22, 1987,
101 Stat. 1330-361; Pub. L. 101-239, title VII,
§7881(£)(3)(A), Dec. 19, 1989, 103 Stat. 2440.)

AMENDMENTS

1989—Subsec. (b). Pub. L. 101-239 substituted ‘‘section
1368(a)’’ for ‘‘clauses (i)(II) and (i) of section
1362(b)(1)(A)’.

1987—Subsec. (b). Pub. L. 100-203 amended first sen-
tence generally. Prior to amendment, first sentence
read as follows: ‘“The corporation shall determine the
liability with respect to each contributing sponsor and
each member of its controlled group in a manner con-
sistent with section 1362 of this title, except that—

‘(1) the amount of the liability determined under
section 1362(b)(1) of this title with respect to the en-
tire plan—

‘“(A) shall be determined without regard to
clauses (i)(II) and (ii) of section 1362(b)(1)(A) of this
title, and

‘“(B) shall be allocated to each controlled group
by multiplying such amount by a fraction—

‘(i) the numerator of which is the amount re-
quired to be contributed to the plan for the last

5 plan years ending prior to the termination date

by persons in such controlled group as contribut-

ing sponsors, and

‘“(ii) the denominator of which is the total
amount required to be contributed to the plan for
such last 5 plan years by all persons as contribut-
ing sponsors,

and clauses (i)(II) and (ii) of section 1362(b)(1)(A) of

this title shall be applied separately with respect to

each such controlled group, and

‘(2) the amount of the liability determined under
section 1362(c)(1) of this title with respect to the en-
tire plan shall be allocated to each controlled group
by multiplying such amount by the fraction described
in paragraph (1)(B) in connection with such con-
trolled group.”’
1986—Pub. L. 99-272, §11016(a)(5)(B)(iii), substituted

“‘on termination of single-employer plans under mul-
tiple controlled groups” for ‘‘of employers on termi-
nation of plan maintained by more than one employer’’
in section catchline.

Subsec. (a). Pub. L. 99-272, §11016(a)(5)(B)(i), sub-
stituted ‘‘all contributing sponsors of a single-em-
ployer plan which has two or more contributing spon-
sors at least two of whom are not under common con-
trol” for ‘‘all employers who maintain a plan under
which more than one employer makes contributions
(other than a multiemployer plan)” and inserted
“under section 1341(c) or 1342 of this title” after ‘‘ter-
minated”.

Subsec. (b). Pub. L. 99-272, §11016(a)(5)(B)(ii), amended
subsec. (b) generally, substituting reference to each
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contributing sponsor and each member of its controlled
group for reference to each employer of a plan main-
tained by more than one employer and inserted provi-
sions that liability determined under section 1362(b)(1)
of this title with respect to the entire plan be deter-
mined without regard to cls. (i)(II) and (ii) of section
1362(b)(1)(A) of this title and that the amount of liabil-
ity determined under section 1362(c)(1) of this title with
respect to the entire plan be allocated to each con-
trolled group by multiplying such amount by the frac-
tion described in par. (1)(B) in connection with such
controlled group.

1980—Subsec. (a). Pub. L. 96-364 inserted provisions
excepting a multiemployer plan.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Pension Protection Act, Pub. L. 100-203, §§9302-9346,
to which such amendment relates, see section 7882 of
Pub. L. 101-239, set out as a note under section 401 of
Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-203 applicable with re-
spect to plan terminations under section 1341 of this
title with respect to which notices of intent to termi-
nate are provided under section 1341(a)(2) of this title
after Dec. 17, 1987, and plan terminations with respect
to which proceedings are instituted by the Pension
Benefit Guaranty Corporation under section 1342 of this
title after that date, see section 9312(d)(1) of Pub. L.
100203, as amended, set out as a note under section 1301
of this title.

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-272 effective Jan. 1, 1986,

with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT
Amendment by Pub. L. 96-364 effective Sept. 26, 1980,

except as specifically provided, see section 1461(e) of
this title.

§ 1365. Annual report of plan administrator

For each plan year for which section 1321 of
this title applies to a plan, the plan adminis-
trator shall file with the corporation, on a form
prescribed by the corporation, an annual report
which identifies the plan and plan administrator
and which includes—

(1) a copy of each notification required under
section 1363 of this title with respect to such
year,

(2) a statement disclosing whether any re-
portable event (described in section 1343(b)1 of
this title) occurred during the plan year ex-
cept to the extent the corporation waives such
requirement, and

(3) in the case of a multiemployer plan, in-
formation with respect to such plan which the
corporation determines is necessary for the
enforcement of subtitle E of this subchapter
and requires by regulation, which may in-
clude—

(A) a statement certified by the plan’s en-
rolled actuary of—
(i) the value of all vested benefits under
the plan as of the end of the plan year, and
(ii) the value of the plan’s assets as of
the end of the plan year;

(B) a statement certified by the plan spon-
sor of each claim for outstanding withdrawal

1See References in Text note below.
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liability (within the meaning of section
1301(a)(12) of this title) and its value as of
the end of that plan year and as of the end
of the preceding plan year; and

(C) the number of employers having an ob-
ligation to contribute to the plan and the
number of employers required to make with-
drawal liability payments.

The report shall be filed within 6 months after
the close of the plan year to which it relates.
The corporation shall cooperate with the Sec-
retary of the Treasury and the Secretary of
Labor in an endeavor to coordinate the timing
and content, and possibly obtain the combina-
tion, of reports under this section with reports
required to be made by plan administrators to
such Secretaries.

(Pub. L. 93406, title IV, §4065, Sept. 2, 1974, 88
Stat. 1032; Pub. L. 96-364, title I, §106, Sept. 26,
1980, 94 Stat. 1266.)

REFERENCES IN TEXT

Section 1343(b) of this title, referred to in par. (2), was
redesignated section 1343(c) of this title and a new sec-
tion 1343(b) was added by Pub. L. 103-465, title VII,
§771(b), Dec. 8, 1994, 108 Stat. 5042.

AMENDMENTS

1980—Pub. L. 96-364 inserted provisions in par. (2) re-
specting waiver by corporation and added par. (3).

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

§1366. Annual notification to substantial employ-
ers

The plan administrator of each single-em-
ployer plan which has at least two contributing
sponsors at least two of whom are not under
common control shall notify, within 6 months
after the close of each plan year, any contribut-
ing sponsor of the plan who is described in sec-
tion 1301(a)(2) of this title that such contribut-
ing sponsor (alone or together with members of
such contributing sponsor’s controlled group)
constitutes a substantial employer for that
year.

(Pub. L. 93-406, title IV, §4066, Sept. 2, 1974, 88
Stat. 1032; Pub. L. 96-364, title IV, §403(j), Sept.
26, 1980, 94 Stat. 1301; Pub. L. 99-272, title XI,
§11016(a)(5)(C), Apr. 7, 1986, 100 Stat. 271; Pub. L.
101-239, title VII, §7893(g)(2), Dec. 19, 1989, 103
Stat. 2447.)

AMENDMENTS

1989—Pub. L. 101-239 inserted ‘‘any’ before ‘‘contrib-
uting sponsor of the plan’.

1986—Pub. L. 99-272 substituted ‘‘each single-em-
ployer plan which has at least two contributing spon-
sors at least two of whom are not under common con-
trol” for ‘‘each plan under which contributions are
made by more than one employer (other than a multi-
employer plan)’’, ‘‘contributing sponsor of the plan’’ for
“any employer making contributions under that plan’’,
and ‘‘that such contributing sponsor (alone or together
with members of such contributing sponsor’s controlled
group) constitutes a substantial employer’’ for ‘‘that he
is a substantial employer”’.

1980—Pub. L. 96-364 inserted provisions excepting a
multiemployer plan.
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EFFECTIVE DATE OF 1989 AMENDMENT
Amendment by Pub. L. 101-239 effective as if included
in the provision of the Single-Employer Pension Plan
Amendments Act of 1986, Pub. L. 99-272, title XI, to
which such amendment relates, see section 7893(h) of
Pub. L. 101-239, set out as a note under section 1002 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-272 effective Jan. 1, 1986,

with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT
Amendment by Pub. L. 96-364 effective Sept. 26, 1980,

except as specifically provided, see section 1461(e) of
this title.

§1367. Recovery of liability for plan termination

The corporation is authorized to make ar-
rangements with contributing sponsors and
members of their controlled groups who are or
may become liable under section 1362, 1363, or
1364 of this title for payment of their liability,
including arrangements for deferred payment of
amounts of liability to the corporation accruing
as of the termination date on such terms and for
such periods as the corporation deems equitable
and appropriate.

(Pub. L. 93-406, title IV, §4067, Sept. 2, 1974, 88
Stat. 1032; Pub. L. 99272, title XI,
§11016(a)(6)(A), Apr. 7, 1986, 100 Stat. 271; Pub. L.
100-203, title IX, §9313(b)(6), Dec. 22, 1987, 101

Stat. 1330-366; Pub. L. 101-239, title VII,
§7893(g)(3), Dec. 19, 1989, 103 Stat. 2448.)
AMENDMENTS

1989—Pub. L. 101-239 amended directory language of
Pub. L. 99-272, §11016(a)(6)(A)(ii), see 1986 Amendment
note below.

1987—Pub. L. 100-203 inserted ‘‘or may become’ after
“who are”’.

1986—Pub. L. 99-272, §11016(a)(6)(A)({1), (iii), sub-
stituted ‘‘of liability’’ for ‘‘of employer liability’’ in
section catchline and inserted ‘‘of amounts of liability
to the corporation accruing as of the termination date”
in text.

Pub. L. 99-272, §11016(a)(6)(A)(ii), as amended by Pub.
L. 101-239, substituted ‘‘contributing sponsors and
members of their controlled groups’ for ‘‘employers”’.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective as if included
in the provision of the Single-Employer Pension Plan
Amendments Act of 1986, Pub. L. 99-272, title XI, to
which such amendment relates, see section 7893(h) of
Pub. L. 101-239, set out as a note under section 1002 of
this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-203 applicable with re-
spect to plan terminations under section 1341 of this
title with respect to which notices of intent to termi-
nate are provided under section 1341(a)(2) of this title
after Dec. 17, 1987, see section 9313(c) of Pub. L. 100-203,
set out as a note under section 1301 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.
§ 1368. Lien for liability

(a) Creation of lien

If any person liable to the corporation under
section 1362, 1363, or 1364 of this title neglects or
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refuses to pay, after demand, the amount of such
liability (including interest), there shall be a
lien in favor of the corporation in the amount of
such liability (including interest) upon all prop-
erty and rights to property, whether real or per-
sonal, belonging to such person, except that
such lien may not be in an amount in excess of
30 percent of the collective net worth of all per-
sons described in section 1362(a) of this title!

(b) Term of lien

The lien imposed by subsection (a) of this sec-
tion arises on the date of termination of a plan,
and continues until the liability imposed under
section 1362, 1363, or 1364 of this title is satisfied
or becomes unenforceable by reason of lapse of
time.

(¢) Priority

(1) Except as otherwise provided under this
section, the priority of a lien imposed under sub-
section (a) of this section shall be determined in
the same manner as under section 6323 of title 26
(as in effect on April 7, 1986). Such section 6323
shall be applied for purposes of this section by
disregarding subsection (g)(4) and by substitut-
ing—

(A) “‘lien imposed by section 4068 of the Em-
ployee Retirement Income Security Act of 1974
[29 U.S.C. 1368] for ‘‘lien imposed by section
6321’ each place it appears in subsections (a),
(), (©)(D), ()(D(B), (d), (e), and (h)(5);

(B) ‘‘the corporation’ for ‘‘the Secretary’ in
subsections (a) and (b)(9)(C);

(C) ‘““the payment of the amount on which
the section 4068(a) lien is based’ for ‘‘the col-
lection of any tax under this title” in sub-
section (b)(3);

(D) ‘“‘a person whose property is subject to
the lien” for ‘‘the taxpayer’” in subsections
(b)(8), (c)(2)(A)({) (the first place it appears),
(©)(2)(A)(1), ()(2)(B), (c)(4)(B), and (c)(H)(C) (in
the matter preceding clause (i));

(E) ‘“‘such person” for ‘‘the taxpayer’ in sub-
sections (c)(2)(A)(i) (the second place it ap-
pears) and (¢)(4)(C)(ii);

(F) “payment of the loan value of the
amount on which the lien is based is made to
the corporation’ for ‘‘satisfaction of a levy
pursuant to section 6332(b)” in subsection
(10)(9)(C);

(G) ‘“‘section 4068(a) lien” for ‘‘tax lien’’ each
place it appears in subsections (c)(1), (¢)(2)(A),
(0)32)(B), (©)@)(B)(iil), ()(DHB), (d), and (h)(5);
an

(H) ‘“‘the date on which the lien is first filed”’
for ‘‘the date of the assessment of the tax” in
subsection (g)(3)(A).

(2) In a case under title 11 or in insolvency
proceedings, the lien imposed under subsection
(a) of this section shall be treated in the same
manner as a tax due and owing to the United
States for purposes of title 11 or section 3713 of
title 31.

(3) For purposes of applying section 6323(a) of
title 26 to determine the priority between the
lien imposed under subsection (a) of this section
and a Federal tax lien, each lien shall be treated
as a judgment lien arising as of the time notice
of such lien is filed.

180 in original. Probably should be followed by a period.
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(4) For purposes of this subsection, notice of
the lien imposed by subsection (a) of this section
shall be filed in the same manner as under sec-
tion 6323(f) and (g) of title 26.

(d) Civil action; limitation period

(1) In any case where there has been a refusal
or neglect to pay the liability imposed under
section 1362, 1363, or 1364 of this title, the cor-
poration may bring civil action in a district
court of the United States to enforce the lien of
the corporation under this section with respect
to such liability or to subject any property, of
whatever nature, of the liable person, or in
which he has any right, title, or interest to the
payment of such liability.

(2) The liability imposed by section 1362, 1363,
or 1364 of this title may be collected by a pro-
ceeding in court if the proceeding is commenced
within 6 years after the date upon which the
plan was terminated or prior to the expiration
of any period for collection agreed upon in writ-
ing by the corporation and the liable person be-
fore the expiration of such 6-year period. The pe-
riod of limitations provided under this para-
graph shall be suspended for the period the as-
sets of the liable person are in the control or
custody of any court of the United States, or of
any State, or of the District of Columbia, and
for 6 months thereafter, and for any period dur-
ing which the liable person is outside the United
States if such period of absence is for a continu-
ous period of at least 6 months.

(e) Release or subordination

If the corporation determines that release of
the lien or subordination of the lien to any other
creditor of the liable person would not adversely
affect the collection of the liability imposed
under section 1362, 1363, or 1364 of this title, or
that the amount realizable by the corporation
from the property to which the lien attaches
will ultimately be increased by such release or
subordination, and that the ultimate collection
of the liability will be facilitated by such re-
lease or subordination, the corporation may
issue a certificate of release or subordination of
the lien with respect to such property, or any
part thereof.

(f) Definitions

For purposes of this section—

(1) The collective net worth of persons sub-
ject to liability in connection with a plan ter-
mination shall be determined as provided in
section 1362(d)(1) of this title.

(2) The term ‘‘pre-tax profits’ has the mean-
ing provided in section 1362(d)(2) of this title.

(Pub. L. 93-406, title IV, §4068, Sept. 2, 1974, 88
Stat. 1032; Pub. L. 95-598, title III, §321(c), Nov.
6, 1978, 92 Stat. 2678; Pub. L. 99-272, title XI,
§11016(a)(6)(B), (c)(14), Apr. 7, 1986, 100 Stat. 271,
275; Pub. L. 100-203, title IX, §9312(b)(2)(B)(1),
(C)(ii), Dec. 22, 1987, 101 Stat. 1330-361, 1330-362;
Pub. L. 101-239, title VII, §§7881(f)(3)(B), (10)(C),

(12), 7891(a)(1), 7894(g)(4)(A), Dec. 19, 1989, 103
Stat. 2440, 2441, 2445, 2451.)
CODIFICATION

A former subsec. (f) of this section was originally sub-
sec. (e) of section 1362 of this title and was redesignated
as subsec. (f) of this section by Pub. L. 100-203,
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§9312(b)(2)(B)(ii). Subsequently, Pub. L. 100-203,
§9312(b)(2)(B)(ii), was amended generally by Pub. L.
101-239, §7881(f)(10)(B), and, as so amended, no longer
contains language redesignating subsec. (e) of section
1362 as subsec. (f) of this section. As a result of that
amendment, the transfer of subsec. (e) of section 1362 to
subsec. (f) of this section was rescinded.

AMENDMENTS

1989—Subsec. (a). Pub. L. 101-239, §7881(f)(12), struck
out ‘“‘to the extent such amount does not exceed 30 per-
cent of the collective net worth of all persons described
in section 1362(a) of this title” after ‘‘the amount of
such liability’’ and substituted ‘‘in the amount of such
liability (including interest) upon all property and
rights to property, whether real or personal, belonging
to such person, except that such lien may not be in an
amount in excess of 30 percent of the collective net
worth of all persons described in section 1362(a) of this
title” for ‘“to the extent such amount does not exceed
30 percent of the collective net worth of all persons de-
scribed in section 1362(a) of this title upon all property
and rights to property, whether real or personal, be-
longing to such person.”

Pub. L. 101-239, §7881(f)(3)(B), struck out at end ‘“The
preceding provisions of this subsection shall be applied
in a manner consistent with the provisions of section
1364(d) of this title relating to treatment of multiple
controlled groups.”

Subsec. (c). Pub. L. 101-239, §7891(a)(1), in pars. (1), (3),
and (4), substituted ‘‘Internal Revenue Code of 1986’ for
“Internal Revenue Code of 1954”°, which for purposes of
codification was translated as ‘‘title 26’ thus requiring
no change in text.

Subsec. (¢)(2). Pub. L. 101-239, §7894(g)(4)(A), sub-
stituted ‘‘section 3713 of title 31"’ for ‘‘section 3466 of
the Revised Statutes (31 U.S.C. 191)”.

Subsec. (f). Pub. L. 101-239, §7881(f)(10)(C), added sub-
sec. ().

1987—Subsec. (a). Pub. L. 100-203, §9312(b)(2)(B)(),
substituted ‘“‘to the extent such amount does not ex-
ceed 30 percent of the collective net worth of all per-
sons described in section 1362(a) of this title” for ‘‘to
the extent of an amount equal to the unpaid amount
described in section 1362(b)(1)(A)(i) of this title’’ in two
places.

Pub. L. 100-203, §9312(b)(2)(C)(ii), inserted at end ‘“The
preceding provisions of this subsection shall be applied
in a manner consistent with the provisions of section
1364(d) of this title relating to treatment of multiple
controlled groups.”

1986—Pub. L. 99-272, §11016(a)(6)(B)(i), struck out ‘‘of
employer’’ after ‘‘liability’’ in section catchline.

Subsec. (a). Pub. L. 99-272, §11016(a)(6)(B)(ii), sub-
stituted ‘‘person liable” for ‘‘employer or employers
liable’, ‘‘neglects or refuses’ for ‘‘neglect or refuse’’,
and ‘‘such person’ for ‘‘such employer or employers”
and inserted ‘‘to the extent of an amount equal to the
unpaid amount described in section 1362(b)(1)(A)({i) of
this title’’ in two places.

Subsec. (¢)(1). Pub. L. 99-272, §11016(a)(6)(B)(vi), sub-
stituted par. (1) for former par. (1) which read as fol-
lows: “Except as otherwise provided under this section,
the priority of the lien imposed under subsection (a) of
this section shall be determined in the same manner as
under section 6323 of title 26. Such section 6323 shall be
applied by substituting ‘lien imposed by section 4068 of
the Employee Retirement Income Security Act of 1974’
for ‘lien imposed by section 6321°; ‘corporation’ for ‘Sec-
retary or his delegate’; ‘employer liability lien’ for ‘tax
lien’; ‘employer’ for ‘taxpayer’; ‘lien arising under sec-
tion 4068(a) of the Employee Retirement Income Secu-
rity Act of 1974’ for ‘assessment of the tax’; and ‘pay-
ment of the loan value is made to the corporation’ for
‘satisfaction of a levy pursuant to section 6332(b)’; each
place such terms appear.”’

Subsec. (d)(1), (2). Pub. L. 99-272, §11016(a)(6)(B)(iii),
(iv), substituted ‘‘liable person” for ‘‘employer’” wher-
ever appearing.

Subsec. (e). Pub. L. 99-272, §11016(a)(6)(B)(v), (c)(14),
struck out *‘, with the consent of the board of direc-
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tors,” after ‘‘corporation determines’ and substituted
‘‘liable person’’ for ‘‘employer or employers’’.

1978—Subsec. (¢)(2). Pub. L. 95-598 substituted ‘‘a case
under title 11 or in’ and ‘‘title 11 for ‘‘the case of
bankruptcy or’”’ and ‘‘the Bankruptcy Act’.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7881(f)(3)(B), (10)(C), (12) of
Pub. L. 101-239 effective, except as otherwise provided,
as if included in the provision of the Pension Protec-
tion Act, Pub. L. 100-203, §§9302-9346, to which such
amendment relates, see section 7882 of Pub. L. 101-239,
set out as a note under section 401 of Title 26, Internal
Revenue Code.

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Section 7894(g)(4)(B) of Pub. L. 101-239 provided that:
““The amendment made by subparagraph (A) [amending
this section] shall take effect as if originally included
in section 3 of Public Law 97-258.”

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-203 applicable with re-
spect to plan terminations under section 1341 of this
title with respect to which notices of intent to termi-
nate are provided under section 1341(a)(2) of this title
after Dec. 17, 1987, and plan terminations with respect
to which proceedings are instituted by the Pension
Benefit Guaranty Corporation under section 1342 of this
title after that date, see section 9312(d)(1) of Pub. L.
100203, as amended, set out as a note under section 1301
of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598, set out as an Effec-
tive Date note preceding section 101 of Title 11, Bank-
ruptcey.

§1369. Treatment of transactions to evade liabil-
ity; effect of corporate reorganization

(a) Treatment of transactions to evade liability

If a principal purpose of any person in enter-
ing into any transaction is to evade liability to
which such person would be subject under this
subtitle and the transaction becomes effective
within five years before the termination date of
the termination on which such liability would
be based, then such person and the members of
such person’s controlled group (determined as of
the termination date) shall be subject to liabil-
ity under this subtitle in connection with such
termination as if such person were a contribut-
ing sponsor of the terminated plan as of the ter-
mination date. This subsection shall not cause
any person to be liable under this subtitle in
connection with such plan termination for any
increases or improvements in the benefits pro-
vided under the plan which are adopted after the
date on which the transaction referred to in the
preceding sentence becomes effective.

(b) Effect of corporate reorganization

For purposes of this subtitle, the following
rules apply in the case of certain corporate reor-
ganizations:
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(1) Change of identity, form, etc.

If a person ceases to exist by reason of a re-
organization which involves a mere change in
identity, form, or place of organization, how-
ever effected, a successor corporation result-
ing from such reorganization shall be treated
as the person to whom this subtitle applies.

(2) Liquidation into parent corporation

If a person ceases to exist by reason of lig-
uidation into a parent corporation, the parent
corporation shall be treated as the person to
whom this subtitle applies.

(3) Merger, consolidation, or division

If a person ceases to exist by reason of a
merger, consolidation, or division, the succes-
sor corporation or corporations shall be treat-
ed as the person to whom this subtitle applies.

(Pub. L. 93406, title IV, §4069, as added Pub. L.
99-272, title XI, §11013(a), Apr. 7, 1986, 100 Stat.
260.)

EFFECTIVE DATE

Section 11013(b) of Pub. L. 99-272 provided that: ‘“Sec-
tion 4069(a) of the Employee Retirement Income Secu-
rity Act of 1974 (as added by subsection (a)) [subsec. (a)
of this section] shall apply with respect to transactions
becoming effective on or after January 1, 1986.”

Section effective Jan. 1, 1986, with certain exceptions,
see section 11019 of Pub. L. 99-272, set out as an Effec-
tive Date of 1986 Amendment note under section 1341 of
this title.

§1370. Enforcement authority relating to termi-
nations of single-employer plans

(a) In general

Any person who is with respect to a single-em-
ployer plan a fiduciary, contributing sponsor,
member of a contributing sponsor’s controlled
group, participant, or beneficiary, and is ad-
versely affected by an act or practice of any
party (other than the corporation) in violation
of any provision of section 1341, 1342, 1362, 1363,
1364, or 1369 of this title, or who is an employee
organization representing such a participant or
beneficiary so adversely affected for purposes of
collective bargaining with respect to such plan,
may bring an action—

(1) to enjoin such act or practice, or
(2) to obtain other appropriate equitable re-
lief (A) to redress such violation or (B) to en-
force such provision.
(b) Status of plan as party to action and with re-
spect to legal process

A single-employer plan may be sued under this
section as an entity. Service of summons, sub-
poena, or other legal process of a court upon a
trustee or an administrator of a single-employer
plan in such trustee’s or administrator’s capac-
ity as such shall constitute service upon the
plan. If a plan has not designated in the sum-
mary plan description of the plan an individual
as agent for the service of legal process, service
upon any contributing sponsor of the plan shall
constitute such service. Any money judgment
under this section against a single-employer
plan shall be enforceable only against the plan
as an entity and shall not be enforceable against
any other person unless liability against such
person is established in such person’s individual
capacity.
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(¢) Jurisdiction and venue

The district courts of the United States shall
have exclusive jurisdiction of civil actions under
this section. Such actions may be brought in the
district where the plan is administered, where
the violation took place, or where a defendant
resides or may be found, and process may be
served in any other district where a defendant
resides or may be found. The district courts of
the United States shall have jurisdiction, with-
out regard to the amount in controversy or the
citizenship of the parties, to grant the relief pro-
vided for in subsection (a) of this section in any
action.

(d) Right of corporation to intervene

A copy of the complaint or notice of appeal in
any action under this section shall be served
upon the corporation by certified mail. The cor-
poration shall have the right in its discretion to
intervene in any action.

(e) Awards of costs and expenses

(1) General rule

In any action brought under this section, the
court in its discretion may award all or a por-
tion of the costs and expenses incurred in con-
nection with such action, including reasonable
attorney’s fees, to any party who prevails or
substantially prevails in such action.

(2) Exemption for plans

Notwithstanding the preceding provisions of
this subsection, no plan shall be required in
any action to pay any costs and expenses (in-
cluding attorney’s fees).

(f) Limitation on actions
(1) In general

Except as provided in paragraph (3), an ac-
tion under this section may not be brought
after the later of—

(A) 6 years after the date on which the
cause of action arose, or
(B) 3 years after the applicable date speci-
fied in paragraph (2).
(2) Applicable date
(A) General rule

Except as provided in subparagraph (B),
the applicable date specified in this para-
graph is the earliest date on which the plain-
tiff acquired or should have acquired actual
knowledge of the existence of such cause of
action.

(B) Special rule for plaintiffs who are fidu-
ciaries

In the case of a plaintiff who is a fiduciary
bringing the action in the exercise of fidu-
ciary duties, the applicable date specified in
this paragraph is the date on which the
plaintiff became a fiduciary with respect to
the plan if such date is later than the date
described in subparagraph (A).

(8) Cases of fraud or concealment

In the case of fraud or concealment, the pe-
riod described in paragraph (1)(B) shall be ex-
tended to 6 years after the applicable date
specified in paragraph (2).

(Pub. L. 93406, title IV, §4070, as added Pub. L.
99-272, title XI, §11014(a), Apr. 7, 1986, 100 Stat.
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261; amended Pub. L. 101-239, title
§7881(f)(8), Dec. 19, 1989, 103 Stat. 2440.)

AMENDMENTS

1989—Subsec. (a). Pub. L. 101-239 struck out 1349,”
after ‘‘section 1341, 1342,”.

EFFECTIVE DATE OF 1989 AMENDMENT

VII,

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Pension Protection Act, Pub. L. 100-203, §§9302-9346,
to which such amendment relates, see section 7882 of
Pub. L. 101-239, set out as a note under section 401 of
Title 26, Internal Revenue Code.

EFFECTIVE DATE

Section effective Jan. 1, 1986, with certain exceptions,
see section 11019 of Pub. L. 99-272, set out as an Effec-
tive Date of 1986 Amendment note under section 1341 of
this title.

§1371. Penalty for failure to timely provide re-
quired information

The corporation may assess a penalty, payable
to the corporation, against any person who fails
to provide any notice or other material informa-
tion required under this subtitle, subtitle A, B,
or C of this subchapter, or section 1083(k)(4) of
this title,,! or any regulations prescribed under
any such subtitle or such section, within the ap-
plicable time limit specified therein. Such pen-
alty shall not exceed $1,000 for each day for
which such failure continues.

(Pub. L. 93-406, title IV, §4071, as added Pub. L.
100-203, title IX, §9314(c)(1), Dec. 22, 1987, 101
Stat. 1330-367; amended Pub. L. 101-239, title VII,
§7881(g)(8), (1)(3)(B), Dec. 19, 1989, 103 Stat. 2442;
Pub. L. 109-280, title I, §108(b)(5), formerly
§107(b)(5), Aug. 17, 2006, 120 Stat. 820, renumbered
Pub. L. 111-192, title II, §202(a), June 25, 2010, 124
Stat. 1297; Pub. L. 110-458, title I, §101(d)(1)(B),
Dec. 23, 2008, 122 Stat. 5099.)

AMENDMENTS

2008—Pub. L. 110-458 substituted ‘‘or section 1083(k)(4)
of this title,” for ‘‘as section 1083(k)(4) or 1085b(e) of
this title”.

2006—Pub. L.
£1082(£)(4).

1989—Pub. L. 101-239, §7881(i)(3)(B), substituted
‘., subtitle A, B, or C of this subchapter, as section
1082(f)(4) or 1085b(e) of this title” for ‘‘or subtitle A, B,
or C” and inserted ‘‘or such section’ after ‘“‘such sub-
title”.

Pub. L. 101-239, §7881(g)(8), made clarifying amend-
ment to directory language of Pub. L. 100-203,
§9314(c)(1), resulting in no change in text.

109-280 substituted ‘1083(k)(4)” for

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-280 applicable to plan
years beginning after 2007, see section 108(e) of Pub. L.
109-280, set out as a note under section 1021 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of

180 in original.
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the Pension Protection Act, Pub. L. 100-203, §§9302-9346,
to which such amendment relates, see section 7882 of
Pub. L. 101-239, set out as a note under section 401 of
Title 26, Internal Revenue Code.

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
oF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

SUBTITLE E—SPECIAL PROVISIONS FOR
MULTIEMPLOYER PLANS

AMENDMENTS

1980—Pub. L. 96-364, title I, §104, Sept. 26, 1980, 94
Stat. 1217, added subtitle heading. Former subtitle E
heading ‘‘Effective Date; Special Rules’” was struck
out. See subtitle F of this subchapter.

PART 1—EMPLOYER WITHDRAWALS

§1381. Withdrawal liability established; criteria
and definitions

(a) If an employer withdraws from a multiem-
ployer plan in a complete withdrawal or a par-
tial withdrawal, then the employer is liable to
the plan in the amount determined under this
part to be the withdrawal liability.

(b) For purposes of subsection (a) of this sec-
tion—

(1) The withdrawal liability of an employer
to a plan is the amount determined under sec-
tion 1391 of this title to be the allocable
amount of unfunded vested benefits, ad-
justed—

(A) first, by any de minimis reduction ap-
plicable under section 1389 of this title,

(B) next, in the case of a partial with-
drawal, in accordance with section 1386 of
this title,

(C) then, to the extent necessary to reflect
the limitation on annual payments under
section 1399(c)(1)(B) of this title, and

(D) finally, in accordance with section 1405
of this title.

(2) The term ‘‘complete withdrawal’’ means
a complete withdrawal described in section
1383 of this title.

(3) The term ‘‘partial withdrawal’ means a
partial withdrawal described in section 1385 of
this title.

(Pub. L. 93-406, title IV, §4201, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1217.)

PRIOR PROVISIONS

A prior section 1381, Pub. L. 93-406, title IV, §4402, for-
merly §4082, Sept. 2, 1974, 88 Stat. 1034; S.Res. 4, Feb. 4,
1977; Pub. L. 95-214, §1, Dec. 19, 1977, 91 Stat. 1501; S.Res.
30, Mar. 7, 1979; Pub. L. 96-24, June 19, 1979, 93 Stat. 70;
Pub. L. 96-239, §1, Apr. 30, 1980, 94 Stat. 341; Pub. L.
96-293, §1, June 30, 1980, 94 Stat. 610, renumbered §4402
and amended Pub. L. 96-364, title I, §108(a)-(c)(1), Sept.
26, 1980, 94 Stat. 1267, relating to the effective dates and
special rules for this subchapter, was transferred to
section 1461 of this title.
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EFFECTIVE DATE

Part effective Sept. 26, 1980, see section 1461(e)(2) of
this title.

ELIMINATION OF RETROACTIVE APPLICATION OF AMEND-
MENTS MADE BY MULTIEMPLOYER PENSION PLAN
AMENDMENTS ACT OF 1980, PUB. L. 96-364

Pub. L. 98-369, div. A, title V, §558(a), (¢), (d), July 18,
1984, 98 Stat. 899, provided that:

‘‘(a) IN GENERAL.—

‘(1) LIABILITY.—Any withdrawal liability incurred
by an employer pursuant to part 1 of subtitle E of
title IV of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1381 et seq.) as a result of the
complete or partial withdrawal of such employer
from a multiemployer plan before September 26, 1980,
shall be void.

‘(2) REFUNDS.—Any amounts paid by an employer
to a plan sponsor as a result of such withdrawal li-
ability shall be refunded by the plan sponsor to the
employer with interest (in accordance with section
401(a)(2) [26 U.S.C. 401(a)(2)]), less a reasonable
amount for administrative expenses incurred by the
plan sponsor (other than legal expenses incurred with
respect to the plan) in calculating, assessing, and re-
funding such amounts.

‘““(c) NO INCREASE IN LIABILITY.—The amendments
made by this section [amending sections 1391, 1397, 1399,
1415 and 1461 of this title and provisions set out as a
note under section 1385 of this title] shall not be con-
strued to increase the liability incurred by any em-
ployer pursuant to part 1 of subtitle E of title IV of the
Employee Retirement Income Security Act of 1974 (29
U.S.C. 1381 et seq.), as in effect immediately before the
amendments made by subsection (b) [amending sec-
tions 1391, 1397, 1399, 1415, and 1461 of this title and pro-
visions set out as a note under section 1385 of this
title], as a result of the complete or partial withdrawal
of such employer from a multiemployer plan prior to
September 26, 1980.

‘(d) SPECIAL RULE FOR CERTAIN BINDING AGREE-
MENTS.—In the case of an employer who, on September
26, 1980, has a binding agreement to withdraw from a
multiemployer plan, subsection (a)(1) shall be applied
by substituting ‘December 31, 1980’ for ‘September 26,
1980°.”

APPLICABILITY TO CERTAIN EMPLOYERS WITHDRAWN BE-
FORE SEPT. 26, 1980, FROM MULTIEMPLOYER PLAN
COVERING EMPLOYEES IN SEAGOING INDUSTRY; EFFEC-
TIVE DATE, COVERAGE, ETC.

Section 108(c)(4) of Pub. L. 96-364 provided that: “‘In
the case of an employer who withdrew before the date
of enactment of this Act [Sept. 26, 1980] from a multi-
employer plan covering employees in the seagoing in-
dustry (as determined by the corporation), sections 4201
through 4219 of the Employee Retirement Income Secu-
rity Act of 1974, as added by this Act, [section 1381
through 1399 of this title], are effective as of May 3,
1979. For the purpose of applying section 4217 [section
1397 of this title] for purposes of the preceding sen-
tence, the date ‘May 2, 1979, shall be substituted for
‘April 28, 1980,” and the date ‘May 3, 1979’ shall be sub-
stituted for ‘April 29, 1980°’. For purposes of this para-
graph, terms which are used in title IV of the Employee
Retirement Income Security Act of 1974 [this sub-
chapter], or in regulations prescribed under that title,
and which are used in the preceding sentence have the
same meaning as when used in that Act [see Short
Title note set out under sections 1001 of this title] or
those regulations. For purposes of this paragraph, the
term ‘employer’ includes only a substantial employer
covering employees in the seagoing industry (as so de-
termined) in connection with ports on the West Coast
of the United States, but does not include an employer
who withdrew from a plan because of a change in the
collective bargaining representative.”
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§ 1382. Determination and collection of liability;
notification of employer

When an employer withdraws from a multiem-
ployer plan, the plan sponsor, in accordance
with this part, shall—

(1) determine the amount of the employer’s
withdrawal liability,

(2) notify the employer of the amount of the
withdrawal liability, and

(3) collect the amount of the withdrawal 1li-
ability from the employer.

(Pub. L. 93406, title IV, §4202, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1218.)

§1383. Complete withdrawal
(a) Determinative factors

For purposes of this part, a complete with-
drawal from a multiemployer plan occurs when
an employer—

(1) permanently ceases to have an obligation
to contribute under the plan, or

(2) permanently ceases all covered oper-
ations under the plan.

(b) Building and construction industry

(1) Notwithstanding subsection (a) of this sec-
tion, in the case of an employer that has an obli-
gation to contribute under a plan for work per-
formed in the building and construction indus-
try, a complete withdrawal occurs only as de-
scribed in paragraph (2), if—

(A) substantially all the employees with re-
spect to whom the employer has an obligation
to contribute under the plan perform work in
the building and construction industry, and

(B) the plan—

(i) primarily covers employees in the
building and construction industry, or

(ii) is amended to provide that this sub-
section applies to employers described in
this paragraph.

(2) A withdrawal occurs under this paragraph
if—
(A) an employer ceases to have an obligation
to contribute under the plan, and
(B) the employer—

(i) continues to perform work in the juris-
diction of the collective bargaining agree-
ment of the type for which contributions
were previously required, or

(ii) resumes such work within 5 years after
the date on which the obligation to contrib-
ute under the plan ceases, and does not
renew the obligation at the time of the re-
sumption.

(3) In the case of a plan terminated by mass
withdrawal (within the meaning of section
1341a(a)(2) of this title), paragraph (2) shall be
applied by substituting ‘3 years’ for ‘56 years”
in subparagraph (B)(ii).

(c) Entertainment industry

(1) Notwithstanding subsection (a) of this sec-
tion, in the case of an employer that has an obli-
gation to contribute under a plan for work per-
formed in the entertainment industry, primarily
on a temporary or project-by-project basis, if
the plan primarily covers employees in the en-



Page 575

tertainment industry, a complete withdrawal
occurs only as described in subsection (b)(2) of
this section applied by substituting ‘‘plan’ for
‘“‘collective bargaining agreement’’ in subpara-
graph (B)(i) thereof.

(2) For purposes of this subsection, the term
“entertainment industry’ means—

(A) theater, motion picture (except to the
extent provided in regulations prescribed by
the corporation), radio, television, sound or
visual recording, music, and dance, and

(B) such other entertainment activities as
the corporation may determine to be appro-
priate.

(3) The corporation may by regulation exclude
a group or class of employers described in the
preceding sentence from the application of this
subsection if the corporation determines that
such exclusion is necessary—
(A) to protect the interest of the plan’s par-
ticipants and beneficiaries, or
(B) to prevent a significant risk of loss to
the corporation with respect to the plan.

(4) A plan may be amended to provide that this
subsection shall not apply to a group or class of
employers under the plan.

(d) Other determinative factors

(1) Notwithstanding subsection (a) of this sec-
tion, in the case of an employer who—

(A) has an obligation to contribute under a
plan described in paragraph (2) primarily for
work described in such paragraph, and

(B) does not continue to perform work with-
in the jurisdiction of the plan,

a complete withdrawal occurs only as described
in paragraph (3).

(2) A plan is described in this paragraph if sub-
stantially all of the contributions required
under the plan are made by employers primarily
engaged in the long and short haul trucking in-
dustry, the household goods moving industry, or
the public warehousing industry.

(3) A withdrawal occurs under this paragraph
if—

(A) an employer permanently ceases to have
an obligation to contribute under the plan or
permanently ceases all covered operations
under the plan, and

(B) either—

(i) the corporation determines that the
plan has suffered substantial damage to its
contribution base as a result of such ces-
sation, or

(ii) the employer fails to furnish a bond is-
sued by a corporate surety company that is
an acceptable surety for purposes of section
1112 of this title, or an amount held in es-
crow by a bank or similar financial institu-
tion satisfactory to the plan, in an amount
equal to 50 percent of the withdrawal liabil-
ity of the employer.

(4) If, after an employer furnishes a bond or es-
crow to a plan under paragraph (3)(B)(ii), the
corporation determines that the cessation of the
employer’s obligation to contribute under the
plan (considered together with any cessations by
other employers), or cessation of covered oper-
ations under the plan, has resulted in substan-
tial damage to the contribution base of the plan,
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the employer shall be treated as having with-
drawn from the plan on the date on which the
obligation to contribute or covered operations
ceased, and such bond or escrow shall be paid to
the plan. The corporation shall not make a de-
termination under this paragraph more than 60
months after the date on which such obligation
to contribute or covered operations ceased.

(5) If the corporation determines that the em-
ployer has no further liability under the plan ei-
ther—

(A) because it determines that the contribu-
tion base of the plan has not suffered substan-
tial damage as a result of the cessation of the
employer’s obligation to contribute or ces-
sation of covered operations (considered to-
gether with any cessation of contribution obli-
gation, or of covered operations, with respect
to other employers), or

(B) because it may not make a determina-
tion under paragraph (4) because of the last
sentence thereof,

then the bond shall be cancelled or the escrow
refunded.

(6) Nothing in this subsection shall be con-
strued as a limitation on the amount of the
withdrawal liability of any employer.

(e) Date of complete withdrawal

For purposes of this part, the date of a com-
plete withdrawal is the date of the cessation of
the obligation to contribute or the cessation of
covered operations.

(f) Special liability withdrawal rules for indus-
tries other than construction and entertain-
ment industries; procedures applicable to
amend plans

(1) The corporation may prescribe regulations
under which plans in industries other than the
construction or entertainment industries may
be amended to provide for special withdrawal li-
ability rules similar to the rules described in
subsections (b) and (c¢) of this section.

(2) Regulations under paragraph (1) shall per-
mit use of special withdrawal liability rules—

(A) only in industries (or portions thereof) in
which, as determined by the corporation, the
characteristics that would make use of such
rules appropriate are clearly shown, and

(B) only if the corporation determines, in

each instance in which special withdrawal li-

ability rules are permitted, that use of such

rules will not pose a significant risk to the
corporation under this subchapter.

(Pub. L. 93-406, title IV, §4203, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1218.)

§ 1384. Sale of assets

(a) Complete or partial withdrawal not occurring
as a result of sale and subsequent cessation
of covered operations or cessation of obliga-
tion to contribute to covered operations; con-
tinuation of liability of seller

(1) A complete or partial withdrawal of an em-
ployer (hereinafter in this section referred to as
the ‘‘seller’) under this section does not occur
solely because, as a result of a bona fide, arm’s-
length sale of assets to an unrelated party (here-
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inafter in this section referred to as the ‘“‘pur-
chaser’’), the seller ceases covered operations or
ceases to have an obligation to contribute for
such operations, if—

(A) the purchaser has an obligation to con-
tribute to the plan with respect to the oper-
ations for substantially the same number of
contribution base units for which the seller
had an obligation to contribute to the plan;

(B) the purchaser provides to the plan for a
period of 5 plan years commencing with the
first plan year beginning after the sale of as-
sets, a bond issued by a corporate surety com-
pany that is an acceptable surety for purposes
of section 1112 of this title, or an amount held
in escrow by a bank or similar financial insti-
tution satisfactory to the plan, in an amount
equal to the greater of—

(i) the average annual contribution re-
quired to be made by the seller with respect

to the operations under the plan for the 3

plan years preceding the plan year in which

the sale of the employer’s assets occurs, or

(ii) the annual contribution that the seller
was required to make with respect to the op-
erations under the plan for the last plan
year before the plan year in which the sale
of the assets occurs,

which bond or escrow shall be paid to the plan
if the purchaser withdraws from the plan, or
fails to make a contribution to the plan when
due, at any time during the first 5 plan years
beginning after the sale; and

(C) the contract for sale provides that, if the
purchaser withdraws in a complete with-
drawal, or a partial withdrawal with respect to
operations, during such first 5 plan years, the
seller is secondarily liable for any withdrawal
liability it would have had to the plan with re-
spect to the operations (but for this section) if
the liability of the purchaser with respect to
the plan is not paid.

(2) If the purchaser—

(A) withdraws before the last day of the fifth
plan year beginning after the sale, and

(B) fails to make any withdrawal liability
payment when due,

then the seller shall pay to the plan an amount
equal to the payment that would have been due
from the seller but for this section.

(3)(A) If all, or substantially all, of the seller’s
assets are distributed, or if the seller is lig-
uidated before the end of the 5 plan year period
described in paragraph (1)(C), then the seller
shall provide a bond or amount in escrow equal
to the present value of the withdrawal liability
the seller would have had but for this sub-
section.

(B) If only a portion of the seller’s assets are
distributed during such period, then a bond or
escrow shall be required, in accordance with reg-
ulations prescribed by the corporation, in a
manner consistent with subparagraph (A).

(4) The liability of the party furnishing a bond
or escrow under this subsection shall be reduced,
upon payment of the bond or escrow to the plan,
by the amount thereof.

(b) Liability of purchaser

(1) For the purposes of this part, the liability
of the purchaser shall be determined as if the
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purchaser had been required to contribute to the
plan in the year of the sale and the 4 plan years
preceding the sale the amount the seller was re-
quired to contribute for such operations for such
5 plan years.

(2) If the plan is in reorganization in the plan
year in which the sale of assets occurs, the pur-
chaser shall furnish a bond or escrow in an
amount equal to 200 percent of the amount de-
scribed in subsection (a)(1)(B) of this section.

(¢) Variances or exemptions from continuation of
liability of seller; procedures applicable

The corporation may by regulation vary the
standards in subparagraphs (B) and (C) of sub-
section (a)(1) of this section if the variance
would more effectively or equitably carry out
the purposes of this subchapter. Before it pro-
mulgates such regulations, the corporation may
grant individual or class variances or exemp-
tions from the requirements of such subpara-
graphs if the particular case warrants it. Before
granting such an individual or class variance or
exemption, the corporation—

(1) shall publish notice in the Federal Reg-
ister of the pendency of the variance or ex-
emption,

(2) shall require that adequate notice be
given to interested persons, and

(3) shall afford interested persons an oppor-
tunity to present their views.

(d) “Unrelated party” defined

For purposes of this section, the term ‘‘unre-
lated party’” means a purchaser or seller who
does not bear a relationship to the seller or pur-
chaser, as the case may be, that is described in
section 267(b) of title 26, or that is described in
regulations prescribed by the corporation apply-
ing principles similar to the principles of such
section.

(Pub. L. 93-406, title IV, §4204, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1220;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445.)

AMENDMENTS

1989—Subsec. (d). Pub. L. 101-239 substituted ‘‘Inter-
nal Revenue Code of 1986’ for ‘“‘Internal Revenue Code
of 1954, which for purposes of codification was trans-
lated as ‘‘title 26’ thus requiring no change in text.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§ 1385. Partial withdrawals
(a) Determinative factors

Except as otherwise provided in this section,
there is a partial withdrawal by an employer
from a plan on the last day of a plan year if for
such plan year—

(1) there is a 70-percent contribution decline,
or

(2) there is a partial cessation of the employ-
er’s contribution obligation.

(b) Criteria applicable
For purposes of subsection (a) of this section—
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(1)(A) There is a 70-percent contribution de-
cline for any plan year if during each plan
year in the 3-year testing period the employ-
er’s contribution base units do not exceed 30
percent of the employer’s contribution base
units for the high base year.

(B) For purposes of subparagraph (A)—

(i) The term ‘‘3-year testing period’ means
the period consisting of the plan year and
the immediately preceding 2 plan years.

(ii) The number of contribution base units
for the high base year is the average number
of such units for the 2 plan years for which
the employer’s contribution base units were
the highest within the 5 plan years imme-
diately preceding the beginning of the 3-year
testing period.

(2)(A) There is a partial cessation of the em-
ployer’s contribution obligation for the plan
year if, during such year—

(i) the employer permanently ceases to
have an obligation to contribute under one
or more but fewer than all collective bar-
gaining agreements under which the em-
ployer has been obligated to contribute
under the plan but continues to perform
work in the jurisdiction of the collective
bargaining agreement of the type for which
contributions were previously required or
transfers such work to another location or
to an entity or entities owned or controlled
by the employer, or

(ii) an employer permanently ceases to
have an obligation to contribute under the
plan with respect to work performed at one
or more but fewer than all of its facilities,
but continues to perform work at the facil-
ity of the type for which the obligation to
contribute ceased.

(B) For purposes of subparagraph (A), a ces-
sation of obligations under a collective bar-
gaining agreement shall not be considered to
have occurred solely because, with respect to
the same plan, one agreement that requires
contributions to the plan has been substituted
for another agreement.

(c) Retail food industry

(1) In the case of a plan in which a majority of
the covered employees are employed in the re-
tail food industry, the plan may be amended to
provide that this section shall be applied with
respect to such plan—

(A) by substituting ‘‘35 percent’ for ‘70 per-
cent” in subsections (a) and (b) of this section,
and

(B) by substituting ‘65 percent’ for ‘30 per-
cent” in subsection (b) of this section.

(2) Any amendment adopted under paragraph
(1) shall provide rules for the equitable reduc-
tion of withdrawal liability in any case in which
the number of the plan’s contribution base
units, in the 2 plan years following the plan year
of withdrawal of the employer, is higher than
such number immediately after the withdrawal.

(3) Section 1388 of this title shall not apply to
a plan which has been amended under paragraph

D).
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(d) Continuation of liability of employer for par-
tial withdrawal under amended plan

In the case of a plan described in section 404(c)
of title 26, or a continuation thereof, the plan
may be amended to provide rules setting forth
other conditions consistent with the purposes of
this chapter under which an employer has liabil-
ity for partial withdrawal.

(Pub. L. 93-406, title IV, §4205, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1221;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445; Pub. L. 109-280, title
II, §204(b)(1), Aug. 17, 2006, 120 Stat. 887.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (d), was in the
original ‘‘this Act’’, meaning Pub. L. 93-406, known as
the Employee Retirement Income Security Act of 1974.
Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

AMENDMENTS

2006—Subsec. (b)(2)(A)(@). Pub. L. 109-280 inserted ‘‘or
to an entity or entities owned or controlled by the em-
ployer’’ after ‘‘to another location’.

1989—Subsec. (d). Pub. L. 101-239 substituted ‘‘Inter-
nal Revenue Code of 1986’ for ‘“‘Internal Revenue Code
of 1954, which for purposes of codification was trans-
lated as ‘‘title 26’ thus requiring no change in text.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title II, §204(b)(2), Aug. 17, 2006, 120
Stat. 887, provided that: ‘“The amendment made by this
subsection [amending this section] shall apply with re-
spect to work transferred on or after the date of the en-
actment of this Act [Aug. 17, 2006].”’

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

APPLICABILITY TO CERTAIN EMPLOYERS ENGAGED IN
TRADE OR BUSINESS OF SHIPPING BULK CARGOES IN
GREAT LAKES MARITIME INDUSTRY

Section 108(c)(2) of Pub. L. 96-364 provided that:

‘“(A) For the purpose of applying section 4205 of the
Employee Retirement Income Security Act of 1974 [this
section] in the case of an employer described in sub-
paragraph (B)—

“(1) ‘more than 75 percent’ shall be substituted for
‘70 percent’ in subsections (a) and (b) of such section.

‘“(ii) ‘25 percent or less’ shall be substituted for ‘30
percent’ in subsection (b) of such section, and

‘(iii) the number of contribution units for the high
base year shall be the average annual number of such
units for calendar years 1970 and 1971.

‘(B) An employer is described in this subparagraph
if—

‘(i) the employer is engaged in the trade or busi-
ness of shipping bulk cargoes in the Great Lakes Mar-
itime Industry, and whose fleet consists of vessels the
gross registered tonnage of which was at least 7,800,
as stated in the American Bureau of Shipping Record,
and

‘“(i1) whose fleet during any 5 years from the period
1970 through and including 1979 has experienced a 33
percent or more increase in the contribution units as
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measured from the average annual contribution units
for the calendar years 1970 and 1971.”

APPLICABILITY TO SPECIFIED PLAN YEAR, CESSATION OF
CONTRIBUTION OBLIGATIONS, AND CONTRIBUTION BASE
UNITS OF EMPLOYER

Section 108(d) of Pub. L. 96-364, as amended by Pub.
L. 98-369, div. A, title V, §558(b)(2), July 18, 1984, 98
Stat. 899, provided that: ‘‘For purposes of section 4205 of
the Employee Retirement Income Security Act of 1974
[this section]—

‘(1) subsection (a)(1) of such section shall not apply

to any plan year beginning before September 26, 1982,

‘“(2) subsection (a)(2) of such section shall not apply
with respect to any cessation of contribution obliga-
tions occurring before September 26, 1980, and

‘4(3) in applying subsection (b) of such section, the
employer’s contribution base units for any plan year
ending before September 26, 1980, shall be deemed to
be equal to the employer’s contribution base units for
the last plan year ending before such date.”

LIABILITY OF CERTAIN EMPLOYERS ANNOUNCING PUB-
LICLY BEFORE DECEMBER 13, 1979, TOTAL CESSATION
OF COVERED OPERATIONS AT A FACILITY IN A STATE;
AMOUNT, COVERAGE, DETERMINATIVE FACTORS, ETC.

Section 108(e) of Pub. L. 96-364 provided that:

‘(1) In the case of a partial withdrawal under section
4205 of the Employee Retirement Income Security Act
of 1974 [this section], an employer who—

‘““(A) before December 13, 1979, had publicly an-
nounced the total cessation of covered operations at
a facility in a State (and such cessation occurred
within 12 months after the announcement),

‘(B) had not been obligated to make contributions
to the plan on behalf of the employees at such facil-
ity for more than 8 years before the discontinuance of
contributions, and

‘(C) after the discontinuance of contributions does
not within 1 year after the date of the partial with-
drawal perform work in the same State of the type
for which contributions were previously required,

shall be liable under such section with respect to such
partial withdrawal in an amount not greater than the
amount determined under paragraph (2).

“(2) The amount determined under this paragraph is
the excess (if any) of—

““(A) the present value (on the withdrawal date) of
the benefits under the plan which—

‘(i) were vested on the withdrawal date (or, if
earlier, at the time of separation from service with
the employer at the facility),

‘‘(ii) were accrued by employees who on December
13, 1979 (or, if earlier, at the time of separation from
service with the employer at the facility), were em-
ployed at the facility, and

‘(iii) are attributable to service with the with-
drawing employer, over
‘“(B)(1) the sum of—

‘“(I) all employer contributions to the plan on be-
half of employees at the facility before the with-
drawal date,

‘“(II) interest (to the withdrawal
amounts described in subclause (I), and

¢“(I1T) $100,000, reduced by

‘‘(ii) the sum of—

‘“(I) the benefits paid under the plan on or before
the withdrawal date with respect to former employ-
ees who separated from employment at the facility,
and

‘“(IT) interest (to the withdrawal
amounts described in subclause (I).

“(3) For purposes of paragraph (2)—

‘“(A) actuarial assumptions shall be those used in
the last actuarial report completed before December
13, 1979,

‘“(B) the term ‘withdrawal date’ means the date on
which the employer ceased work at the facility of the
type for which contributions were previously re-
quired, and

date) on

date) on
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‘“(C) the term ‘facility’ means the facility referred
to in paragraph (1).”

§1386. Adjustment for partial withdrawal; deter-
mination of amount; reduction for partial
withdrawal liability; procedures applicable

(a) The amount of an employer’s liability for
a partial withdrawal, before the application of
sections 1399(c)(1) and 1405 of this title, is equal
to the product of—

(1) the amount determined under section 1391
of this title, and adjusted under section 1389 of
this title if appropriate, determined as if the
employer had withdrawn from the plan in a
complete withdrawal—

(A) on the date of the partial withdrawal,
or

(B) in the case of a partial withdrawal de-
scribed in section 1385(a)(1) of this title (re-
lating to 70-percent contribution decline), on

the last day of the first plan year in the 3-

year testing period,

multiplied by
(2) a fraction which is 1 minus a fraction—
(A) the numerator of which is the employ-
er’s contribution base units for the plan year
following the plan year in which the partial
withdrawal occurs, and
(B) the denominator of which is the aver-
age of the employer’s contribution base
units for—

(i) except as provided in clause (ii), the 5
plan years immediately preceding the plan
year in which the partial withdrawal oc-
curs, or

(ii) in the case of a partial withdrawal
described in section 1385(a)(1) of this title
(relating to T70-percent contribution de-
cline), the 5 plan years immediately pre-
ceding the beginning of the 3-year testing
period.

(b)(1) In the case of an employer that has with-
drawal liability for a partial withdrawal from a
plan, any withdrawal liability of that employer
for a partial or complete withdrawal from that
plan in a subsequent plan year shall be reduced
by the amount of any partial withdrawal liabil-
ity (reduced by any abatement or reduction of
such liability) of the employer with respect to
the plan for a previous plan year.

(2) The corporation shall prescribe such regu-
lations as may be necessary to provide for prop-
er adjustments in the reduction provided by
paragraph (1) for—

(A) changes in unfunded vested benefits aris-
ing after the close of the prior year for which
partial withdrawal liability was determined,

(B) changes in contribution base units occur-
ring after the close of the prior year for which
partial withdrawal liability was determined,
and

(C) any other factors for which it determines
adjustment to be appropriate,

so that the liability for any complete or partial
withdrawal in any subsequent year (after the ap-
plication of the reduction) properly reflects the
employer’s share of liability with respect to the
plan.

(Pub. L. 93-406, title IV, §4206, as added Pub. L.

96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1222.)
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§1387. Reduction or waiver of complete with-
drawal liability; procedures and standards
applicable

(a) The corporation shall provide by regula-
tion for the reduction or waiver of liability for
a complete withdrawal in the event that an em-
ployer who has withdrawn from a plan subse-
quently resumes covered operations under the
plan or renews an obligation to contribute under
the plan, to the extent that the corporation de-
termines that reduction or waiver of withdrawal
liability is consistent with the purposes of this
chapter.

(b) The corporation shall prescribe by regula-
tion a procedure and standards for the amend-
ment of plans to provide alternative rules for
the reduction or waiver of liability for a com-
plete withdrawal in the event that an employer
who has withdrawn from the plan subsequently
resumes covered operations or renews an obliga-
tion to contribute under the plan. The rules may
apply only to the extent that the rules are con-
sistent with the purposes of this chapter.

(Pub. L. 93-406, title IV, §4207, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1223.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act”’, meaning Pub. L. 93-406, known as the Em-
ployee Retirement Income Security Act of 1974. Titles
I, III, and IV of such Act are classified principally to
this chapter. For complete classification of this Act to
the Code see Short Title note set out under section 1001
of this title and Tables.

§ 1388. Reduction of partial withdrawal liability

(a) Obligation of employer for payments for par-
tial withdrawal for plan years beginning
after the second consecutive plan year fol-
lowing the partial withdrawal year; criteria
applicable; furnishing of bond in lieu of pay-
ment of partial withdrawal liability

(1) If, for any 2 consecutive plan years follow-
ing the plan year in which an employer has par-
tially withdrawn from a plan under section
1385(a)(1) of this title (referred to elsewhere in
this section as the ‘‘partial withdrawal year’’),
the number of contribution base units with re-
spect to which the employer has an obligation
to contribute under the plan for each such year
is not less than 90 percent of the total number
of contribution base units with respect to which
the employer had an obligation to contribute
under the plan for the high base year (within the
meaning of section 1385(b)(1)(B)(ii) of this title),
then the employer shall have no obligation to
make payments with respect to such partial
withdrawal (other than delinquent payments)
for plan years beginning after the second con-
secutive plan year following the partial with-
drawal year.

(2)(A) For any plan year for which the number
of contribution base units with respect to which
an employer who has partially withdrawn under
section 1385(a)(1) of this title has an obligation
to contribute under the plan equals or exceeds
the number of units for the highest year deter-
mined under paragraph (1) without regard to ‘90
percent of”’, the employer may furnish (in lieu of
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payment of the partial withdrawal liability de-

termined under section 1386 of this title) a bond

to the plan in the amount determined by the
plan sponsor (not exceeding 50 percent of the an-
nual payment otherwise required).

(B) If the plan sponsor determines under para-
graph (1) that the employer has no further 1li-
ability to the plan for the partial withdrawal,
then the bond shall be cancelled.

(C) If the plan sponsor determines under para-
graph (1) that the employer continues to have li-
ability to the plan for the partial withdrawal,
then—

(i) the bond shall be paid to the plan,

(ii) the employer shall immediately be liable
for the outstanding amount of liability due
with respect to the plan year for which the
bond was posted, and

(iii) the employer shall continue to make
the partial withdrawal liability payments as
they are due.

(b) Obligation of employer for payments for par-
tial withdrawal for plan years beginning
after the second consecutive plan year; other
criteria applicable

If—

(1) for any 2 consecutive plan years following
a partial withdrawal under section 1385(a)(1) of
this title, the number of contribution base
units with respect to which the employer has
an obligation to contribute for each such year
exceeds 30 percent of the total number of con-
tribution base units with respect to which the
employer had an obligation to contribute for
the high base year (within the meaning of sec-
tion 1385(b)(1)(B)(ii) of this title,! and

(2) the total number of contribution base
units with respect to which all employers
under the plan have obligations to contribute
in each of such 2 consecutive years is not less
than 90 percent of the total number of con-
tribution base units for which all employers
had obligations to contribute in the partial
withdrawal plan year;

then, the employer shall have no obligation to

make payments with respect to such partial

withdrawal (other than delinquent payments)

for plan years beginning after the second such

consecutive plan year.

(c) Pro rata reduction of amount of partial with-
drawal liability payment of employer for
plan year following partial withdrawal year

In any case in which, in any plan year follow-
ing a partial withdrawal under section 1385(a)(1)
of this title, the number of contribution base
units with respect to which the employer has an
obligation to contribute for such year equals or
exceeds 110 percent (or such other percentage as
the plan may provide by amendment and which
is not prohibited under regulations prescribed
by the corporation) of the number of contribu-
tion base units with respect to which the em-
ployer had an obligation to contribute in the
partial withdrawal year, then the amount of the
employer’s partial withdrawal liability payment
for such year shall be reduced pro rata, in ac-
cordance with regulations prescribed by the cor-
poration.

180 in original. Probably should be ‘“‘title),”.
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(d) Building and construction industry; enter-
tainment industry

(1) An employer to whom section 1383(b)2 of
this title (relating to the building and construc-
tion industry) applies is liable for a partial with-
drawal only if the employer’s obligation to con-
tribute under the plan is continued for no more
than an insubstantial portion of its work in the
craft and area jurisdiction of the collective bar-
gaining agreement of the type for which con-
tributions are required.

(2) An employer to whom section 1383(c)2 of
this title (relating to the entertainment indus-
try) applies shall have no liability for a partial
withdrawal except under the conditions and to
the extent prescribed by the corporation by reg-
ulation.

(e) Reduction or elimination of partial with-
drawal liability under any conditions; cri-
teria; procedures applicable

(1) The corporation may prescribe regulations
providing for the reduction or elimination of
partial withdrawal liability under any condi-
tions with respect to which the corporation de-
termines that reduction or elimination of par-
tial withdrawal liability is consistent with the
purposes of this chapter.

(2) Under such regulations, reduction of with-
drawal liability shall be provided only with re-
spect to subsequent changes in the employer’s
contributions for the same operations, or under
the same collective bargaining agreement, that
gave rise to the partial withdrawal, and changes
in the employer’s contribution base units with
respect to other facilities or other collective
bargaining agreements shall not be taken into
account.

(3) The corporation shall prescribe by regula-
tion a procedure by which a plan may by amend-
ment adopt rules for the reduction or elimi-
nation of partial withdrawal liability under any
other conditions, subject to the approval of the
corporation based on its determination that
adoption of such rules by the plan is consistent
with the purposes of this chapter.

(Pub. L. 93-406, title IV, §4208, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1224.)

REFERENCES IN TEXT

‘“‘Section 1383(b) of this title” and ‘‘section 1383(c) of
this title’’, referred to in subsec. (d), were in the origi-
nal ‘‘section 4202(b)”’ and ‘‘section 4202(c)’’, respec-
tively, meaning section 4202(b) and section 4202(c) of
the Employee Retirement Income Security Act of 1974
and were editorially translated as the probable intent
of Congress in view of section 4202 of the Employee Re-
tirement Income Security Act of 1974, which is classi-
fied to section 1382 of this title, not having subsection
designations and the subject matter of section 4203 of
the Act which is classified to section 1383 of this title.

This chapter, referred to in subsec. (e)(1), (3), was in
the original ‘‘this Act’’, meaning Pub. L. 93-406, known
as the Employee Retirement Income Security Act of
1974. Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

2See References in Text note below.

TITLE 29—LABOR

Page 580

§ 1389. De minimis rule

(a) Reduction of unfunded vested benefits alloca-
ble to employer withdrawn from plan

Except in the case of a plan amended under
subsection (b) of this section, the amount of the
unfunded vested benefits allocable under section
1391 of this title to an employer who withdraws
from a plan shall be reduced by the smaller of—

(1) % of 1 percent of the plan’s unfunded
vested obligations (determined as of the end of
the plan year ending before the date of with-
drawal), or

(2) $50,000,

reduced by the amount, if any, by which the un-

funded vested benefits allowable to the em-

ployer, determined without regard to this sub-

section, exceeds $100,000.

(b) Amendment of plan for reduction of amount
of unfunded vested benefits allocable to em-
ployer withdrawn from plan

A plan may be amended to provide for the re-
duction of the amount determined under section
1391 of this title by not more than the greater
of—

(1) the amount determined under subsection

(a) of this section, or

(2) the lesser of—

(A) the amount determined under sub-
section (a)(1) of this section, or

(B) $100,000,

reduced by the amount, if any, by which the

amount determined under section 1391 of this

title for the employer, determined without re-
gard to this subsection, exceeds $150,000.

(¢) Nonapplicability

This section does not apply—

(1) to an employer who withdraws in a plan
year in which substantially all employers
withdraw from the plan, or

(2) in any case in which substantially all em-
ployers withdraw from the plan during a pe-
riod of one or more plan years pursuant to an
agreement or arrangement to withdraw, to an
employer who withdraws pursuant to such
agreement or arrangement.

(d) Presumption of employer withdrawal from
plan pursuant to agreement or arrangement
applicable in action or proceeding to deter-
mine or collect withdrawal liability

In any action or proceeding to determine or
collect withdrawal liability, if substantially all
employers have withdrawn from a plan within a
period of 3 plan years, an employer who has
withdrawn from such plan during such period
shall be presumed to have withdrawn from the
plan pursuant to an agreement or arrangement,
unless the employer proves otherwise by a pre-
ponderance of the evidence.

(Pub. L. 93-406, title IV, §4209, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1225.)

§1390. Nonapplicability of withdrawal liability
for certain temporary contribution obliga-
tion periods; exception

(a) An employer who withdraws from a plan in
complete or partial withdrawal is not liable to
the plan if the employer—
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(1) first had an obligation to contribute to
the plan after September 26, 1980,
(2) had an obligation to contribute to the
plan for no more than the lesser of—
(A) 6 consecutive plan years preceding the
date on which the employer withdraws, or
(B) the number of years required for vest-
ing under the plan,

(3) was required to make contributions to
the plan for each such plan year in an amount
equal to less than 2 percent of the sum of all
employer contributions made to the plan for
each such year, and

(4) has never avoided withdrawal liability
because of the application of this section with
respect to the plan.

(b) Subsection (a) of this section shall apply to
an employer with respect to a plan only if—

(1) the plan is amended to provide that sub-
section (a) of this section applies;

(2) the plan provides, or is amended to pro-
vide, that the reduction under section
411(a)(3)(E) of title 26 applies with respect to
the employees of the employer; and

(3) the ratio of the assets of the plan for the
plan year preceding the first plan year for
which the employer was required to contribute
to the plan to the benefit payments made dur-
ing that plan year was at least 8 to 1.

(Pub. L. 93-406, title IV, §4210, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1226;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445; Pub. L. 109-280, title
11, §204(c)(1), Aug. 17, 2006, 120 Stat. 887.)

AMENDMENTS

2006—Subsec. (b)(1) to (4). Pub. L. 109-280 redesignated
pars. (2) to (4) as (1) to (3), respectively, and struck out
former par. (1) which read as follows: ‘‘the plan is not
a plan which primarily covers employees in the build-
ing and construction industry;”’.

1989—Subsec. (b)(3). Pub. L. 101-239 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954°, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title II, §204(c)(3), Aug. 17, 2006, 120
Stat. 887, provided that: ‘“The amendments made by
this subsection [amending this section and section 1391
of this title] shall apply with respect to plan withdraw-
als occurring on or after January 1, 2007.”’

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§1391. Methods for computing withdrawal liabil-
ity
(a) Determination of amount of unfunded vested

benefits allocable to employer withdrawn
from plan

The amount of the unfunded vested benefits
allocable to an employer that withdraws from a
plan shall be determined in accordance with sub-
section (b), (¢), or (d) of this section.
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(b) Factors determining computation of amount
of unfunded vested benefits allocable to em-
ployer withdrawn from plan

(1) Except as provided in subsections (c) and
(d) of this section, the amount of unfunded vest-
ed benefits allocable to an employer that with-
draws is the sum of—

(A) the employer’s proportional share of the
unamortized amount of the change in the
plan’s unfunded vested benefits for plan years
ending after September 25, 1980, as determined
under paragraph (2),

(B) the employer’s proportional share, if
any, of the unamortized amount of the plan’s
unfunded vested benefits at the end of the plan
year ending before September 26, 1980, as de-
termined under paragraph (3); and

(C) the employer’s proportional share of the
unamortized amounts of the reallocated un-
funded vested benefits (if any) as determined
under paragraph (4).

If the sum of the amounts determined with re-
spect to an employer under paragraphs (2), (3),
and (4) is negative, the unfunded vested benefits
allocable to the employer shall be zero.

(2)(A) An employer’s proportional share of the
unamortized amount of the change in the plan’s
unfunded vested benefits for plan years ending
after September 25, 1980, is the sum of the em-
ployer’s proportional shares of the unamortized
amount of the change in unfunded vested bene-
fits for each plan year in which the employer
has an obligation to contribute under the plan
ending—

(i) after such date, and
(ii) before the plan year in which the with-
drawal of the employer occurs.

(B) The change in a plan’s unfunded vested
benefits for a plan year is the amount by
which—

(i) the unfunded vested benefits at the end of
the plan year; exceeds
(ii) the sum of—

(I) the unamortized amount of the un-
funded vested benefits for the last plan year
ending before September 26, 1980, and

(IT) the sum of the unamortized amounts of
the change in unfunded vested benefits for
each plan year ending after September 25,
1980, and preceding the plan year for which
the change is determined.

(C) The unamortized amount of the change in
a plan’s unfunded vested benefits with respect to
a plan year is the change in unfunded vested
benefits for the plan year, reduced by 5 percent
of such change for each succeeding plan year.

(D) The unamortized amount of the unfunded
vested benefits for the last plan year ending be-
fore September 26, 1980, is the amount of the un-
funded vested benefits as of the end of that plan
year reduced by 5 percent of such amount for
each succeeding plan year.

(E) An employer’s proportional share of the
unamortized amount of a change in unfunded
vested benefits is the product of—

(i) the unamortized amount of such change

(as of the end of the plan year preceding the

plan year in which the employer withdraws);

multiplied by
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(ii) a fraction—

(I) the numerator of which is the sum of
the contributions required to be made under
the plan by the employer for the year in
which such change arose and for the 4 pre-
ceding plan years, and

(IT) the denominator of which is the sum
for the plan year in which such change arose
and the 4 preceding plan years of all con-
tributions made by employers who had an
obligation to contribute under the plan for
the plan year in which such change arose re-
duced by the contributions made in such
years by employers who had withdrawn from
the plan in the year in which the change
arose.

(3) An employer’s proportional share of the un-
amortized amount of the plan’s unfunded vested
benefits for the last plan year ending before Sep-
tember 26, 1980, is the product of—

(A) such unamortized amount; multiplied
by—
(B) a fraction—

(i) the numerator of which is the sum of all
contributions required to be made by the
employer under the plan for the most recent
5 plan years ending before September 26,
1980, and

(ii) the denominator of which is the sum of
all contributions made for the most recent 5
plan years ending before September 26, 1980,
by all employers—

(I) who had an obligation to contribute
under the plan for the first plan year end-
ing on or after such date, and

(IT) who had not withdrawn from the
plan before such date.

(4)(A) An employer’s proportional share of the
unamortized amount of the reallocated un-
funded vested benefits is the sum of the employ-
er’s proportional share of the unamortized
amount of the reallocated unfunded vested bene-
fits for each plan year ending before the plan
year in which the employer withdrew from the
plan.

(B) Except as otherwise provided in regula-
tions prescribed by the corporation, the reallo-
cated unfunded vested benefits for a plan year is
the sum of—

(i) any amount which the plan sponsor deter-
mines in that plan year to be uncollectible for
reasons arising out of cases or proceedings
under title 11, or similar proceedings.!

(ii) any amount which the plan sponsor de-
termines in that plan year will not be assessed
as a result of the operation of section 1389,
1399(c)(1)(B), or 1405 of this title against an
employer to whom a notice described in sec-
tion 1399 of this title has been sent, and

(iii) any amount which the plan sponsor de-
termines to be uncollectible or unassessable in
that plan year for other reasons under stand-
ards not inconsistent with regulations pre-
scribed by the corporation.

(C) The unamortized amount of the reallo-
cated unfunded vested benefits with respect to a
plan year is the reallocated unfunded vested
benefits for the plan year, reduced by 5 percent

180 in original. The period probably should be a comma.
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of such reallocated unfunded vested benefits for

each succeeding plan year.

(D) An employer’s proportional share of the
unamortized amount of the reallocated un-
funded vested benefits with respect to a plan
year is the product of—

(i) the unamortized amount of the reallo-
cated unfunded vested benefits (as of the end
of the plan year preceding the plan year in
which the employer withdraws); multiplied by

(ii) the fraction defined in paragraph
(2)(E)(d).

(c) Amendment of multiemployer plan for deter-
mination respecting amount of unfunded
vested benefits allocable to employer with-
drawn from plan; factors determining com-
putation of amount

(1) A multiemployer plan, other than a plan
which primarily covers employees in the build-
ing and construction industry, may be amended
to provide that the amount of unfunded vested
benefits allocable to an employer that with-
draws from the plan is an amount determined
under paragraph (2), (3), (4), or (b) of this sub-
section, rather than under subsection (b) or (d)
of this section. A plan described in section
1383(b)(1)(B)(i) of this title (relating to the build-
ing and construction industry) may be amended,
to the extent provided in regulations prescribed
by the corporation, to provide that the amount
of the unfunded vested benefits allocable to an
employer not described in section 1383(b)(1)(A) of
this title shall be determined in a manner dif-
ferent from that provided in subsection (b) of
this section.

(2)(A) The amount of the unfunded vested ben-
efits allocable to any employer under this para-
graph is the sum of the amounts determined
under subparagraphs (B) and (C).

(B) The amount determined under this sub-
paragraph is the product of—

(i) the plan’s unfunded vested benefits as of
the end of the last plan year ending before
September 26, 1980, reduced as if those obliga-
tions were being fully amortized in level an-
nual installments over 15 years beginning with
the first plan year ending on or after such
date; multiplied by

(ii) a fraction—

(ID) the numerator of which is the sum of
all contributions required to be made by the
employer under the plan for the last 5 plan
years ending before September 26, 1980, and

(IT) the denominator of which is the sum of
all contributions made for the last 5 plan
years ending before September 26, 1980, by
all employers who had an obligation to con-
tribute under the plan for the first plan year
ending after September 25, 1980, and who had
not withdrawn from the plan before such
date.

(C) The amount determined under this sub-
paragraph is the product of—
(i) an amount equal to—

(I) the plan’s unfunded vested benefits as
of the end of the plan year preceding the
plan year in which the employer withdraws,
less

(IT) the sum of the value as of such date of
all outstanding claims for withdrawal liabil-
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ity which can reasonably be expected to be
collected, with respect to employers with-
drawing before such plan year, and that por-
tion of the amount determined under sub-
paragraph (B)(i) which is allocable to em-
ployers who have an obligation to contribute
under the plan in the plan year preceding
the plan year in which the employer with-
draws and who also had an obligation to con-
tribute under the plan for the first plan year
ending after September 25, 1980; multiplied
by

(ii) a fraction—

(I) the numerator of which is the total
amount required to be contributed under the
plan by the employer for the last 5 plan
years ending before the date on which the
employer withdraws, and

(IT) the denominator of which is the total
amount contributed under the plan by all
employers for the last 5 plan years ending
before the date on which the employer with-
draws, increased by the amount of any em-
ployer contributions owed with respect to
earlier periods which were collected in those
plan years, and decreased by any amount
contributed by an employer who withdrew
from the plan under this part during those
plan years.

(D) The corporation may by regulation permit
adjustments in any denominator under this sec-
tion, consistent with the purposes of this sub-
chapter, where such adjustment would be appro-
priate to ease administrative burdens of plan
sponsors in calculating such denominators.

(3) The amount of the unfunded vested benefits
allocable to an employer under this paragraph is
the product of—

(A) the plan’s unfunded vested benefits as of
the end of the plan year preceding the plan
year in which the employer withdraws, less
the value as of the end of such year of all out-
standing claims for withdrawal liability which
can reasonably be expected to be collected
from employers withdrawing before such year;
multiplied by

(B) a fraction—

(i) the numerator of which is the total
amount required to be contributed by the
employer under the plan for the last 5 plan
years ending before the withdrawal, and

(ii) the denominator of which is the total
amount contributed under the plan by all
employers for the last 5 plan years ending
before the withdrawal, increased by any em-
ployer contributions owed with respect to
earlier periods which were collected in those
plan years, and decreased by any amount
contributed to the plan during those plan
years by employers who withdrew from the
plan under this section during those plan
years.

(4)(A) The amount of the unfunded vested ben-
efits allocable to an employer under this para-
graph is equal to the sum of—

(i) the plan’s unfunded vested benefits which
are attributable to participants’ service with
the employer (determined as of the end of the
plan year preceding the plan year in which the
employer withdraws), and
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(ii) the employer’s proportional share of any
unfunded vested benefits which are not attrib-
utable to service with the employer or other
employers who are obligated to contribute
under the plan in the plan year preceding the
plan year in which the employer withdraws
(determined as of the end of the plan year pre-
ceding the plan year in which the employer
withdraws).

(B) The plan’s unfunded vested benefits which
are attributable to participants’ service with
the employer is the amount equal to the value
of nonforfeitable benefits under the plan which
are attributable to participants’ service with
such employer (determined under plan rules not
inconsistent with regulations of the corpora-
tion) decreased by the share of plan assets deter-
mined under subparagraph (C) which is allocated
to the employer as provided under subparagraph
(D).

(C) The value of plan assets determined under
this subparagraph is the value of plan assets al-
located to nonforfeitable benefits which are at-
tributable to service with the employers who
have an obligation to contribute under the plan
in the plan year preceding the plan year in
which the employer withdraws, which is deter-
mined by multiplying—

(i) the value of the plan assets as of the end
of the plan year preceding the plan year in
which the employer withdraws, by

(ii) a fraction—

(I) the numerator of which is the value of
nonforfeitable benefits which are attrib-
utable to service with such employers, and

(IT) the denominator of which is the value
of all nonforfeitable benefits under the plan

as of the end of the plan year.

(D) The share of plan assets, determined under
subparagraph (C), which is allocated to the em-
ployer shall be determined in accordance with
one of the following methods which shall be
adopted by the plan by amendment:

(i) by multiplying the value of plan assets
determined under subparagraph (C) by a frac-
tion—

(I) the numerator of which is the value of
the nonforfeitable benefits which are attrib-
utable to service with the employer, and

(IT) the denominator of which is the value
of the nonforfeitable benefits which are at-
tributable to service with all employers who
have an obligation to contribute under the
plan in the plan year preceding the plan year
in which the employer withdraws;

(ii) by multiplying the value of plan assets
determined under subparagraph (C) by a frac-
tion—

(I) the numerator of which is the sum of
all contributions (accumulated with inter-
est) which have been made to the plan by the
employer for the plan year preceding the
plan year in which the employer withdraws
and all preceding plan years; and

(IT) the denominator of which is the sum of
all contributions (accumulated with inter-
est) which have been made to the plan (for
the plan year preceding the plan year in
which the employer withdraws and all pre-
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ceding plan years) by all employers who
have an obligation to contribute to the plan
for the plan year preceding the plan year in
which the employer withdraws; or

(iii) by multiplying the value of plan assets
under subparagraph (C) by a fraction—

(I) the numerator of which is the amount
determined under clause (ii)(I) of this sub-
paragraph, less the sum of benefit payments
(accumulated with interest) made to partici-
pants (and their beneficiaries) for the plan
years described in such clause (ii)(I) which
are attributable to service with the em-
ployer; and

(IT) the denominator of which is the
amount determined under clause (ii)(II) of
this subparagraph, reduced by the sum of
benefit payments (accumulated with inter-
est) made to participants (and their bene-
ficiaries) for the plan years described in such
clause (ii)(IT) which are attributable to serv-
ice with respect to the employers described
in such clause (ii)(II).

(E) The amount of the plan’s unfunded vested
benefits for a plan year preceding the plan year
in which an employer withdraws, which is not
attributable to service with employers who have
an obligation to contribute under the plan in the
plan year preceding the plan year in which such
employer withdraws, is equal to—

(i) an amount equal to—

(I) the value of all nonforfeitable benefits
under the plan at the end of such plan year,
reduced by

(IT) the value of nonforfeitable benefits
under the plan at the end of such plan year
which are attributable to participants’ serv-
ice with employers who have an obligation
to contribute under the plan for such plan
year; reduced by

(ii) an amount equal to—

(I) the value of the plan assets as of the
end of such plan year, reduced by

(IT) the value of plan assets as of the end
of such plan year as determined under sub-
paragraph (C); reduced by

(iii) the value of all outstanding claims for
withdrawal liability which can reasonably be
expected to be collected with respect to em-
ployers withdrawing before the year preceding
the plan year in which the employer with-
draws.

(F) The employer’s proportional share de-
scribed in subparagraph (A)(ii) for a plan year is
the amount determined under subparagraph (E)
for the employer, but not in excess of an amount
which bears the same ratio to the sum of the
amounts determined under subparagraph (E) for
all employers under the plan as the amount de-
termined under subparagraph (C) for the em-
ployer bears to the sum of the amounts deter-
mined under subparagraph (C) for all employers
under the plan.

(G) The corporation may prescribe by regula-
tion other methods which a plan may adopt for
allocating assets to determine the amount of
the unfunded vested benefits attributable to
service with the employer and to determine the
employer’s share of unfunded vested benefits not
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attributable to service with employers who have

an obligation to contribute under the plan in the

plan year in which the employer withdraws.

(5)(A) The corporation shall prescribe by regu-
lation a procedure by which a plan may, by
amendment, adopt any other alternative method
for determining an employer’s allocable share of
unfunded vested benefits under this section, sub-
ject to the approval of the corporation based on
its determination that adoption of the method
by the plan would not significantly increase the
risk of loss to plan participants and bene-
ficiaries or to the corporation.

(B) The corporation may prescribe by regula-
tion standard approaches for alternative meth-
ods, other than those set forth in the preceding
paragraphs of this subsection, which a plan may
adopt under subparagraph (A), for which the cor-
poration may waive or modify the approval re-
quirements of subparagraph (A). Any alternative
method shall provide for the allocation of sub-
stantially all of a plan’s unfunded vested bene-
fits among employers who have an obligation to
contribute under the plan.

(C) Unless the corporation by regulation pro-
vides otherwise, a plan may be amended to pro-
vide that a period of more than 5 but not more
than 10 plan years may be used for determining
the numerator and denominator of any fraction
which is used under any method authorized
under this section for determining an employ-
er’s allocable share of unfunded vested benefits
under this section.

(D) The corporation may by regulation permit
adjustments in any denominator under this sec-
tion, consistent with the purposes of this sub-
chapter, where such adjustment would be appro-
priate to ease administrative burdens of plan
sponsors in calculating such denominators.

(E) FRESH START OPTION.—Notwithstanding
paragraph (1), a plan may be amended to provide
that the withdrawal liability method described
in subsection (b) shall be applied by substituting
the plan year which is specified in the amend-
ment and for which the plan has no unfunded
vested benefits for the plan year ending before
September 26, 1980.

(d) Method of calculating allocable share of em-
ployer of unfunded vested benefits set forth
in subsection (c)(3) of this section; applicabil-
ity of certain statutory provisions

(1) The method of calculating an employer’s
allocable share of unfunded vested benefits set
forth in subsection (c¢)(3) of this section shall be
the method for calculating an employer’s alloca-
ble share of unfunded vested benefits under a
plan to which section 404(c) of title 26, or a con-
tinuation of such a plan, applies, unless the plan
is amended to adopt another method authorized
under subsection (b) or (¢) of this section.

(2) Sections 1384, 1389, 1399(c)(1)(B), and 1405 of
this title shall not apply with respect to the
withdrawal of an employer from a plan described
in paragraph (1) unless the plan is amended to
provide that any of such sections apply.

(e) Reduction of liability of withdrawn employer
in case of transfer of liabilities to another
plan incident to withdrawal or partial with-
drawal of employer

In the case of a transfer of liabilities to an-
other plan incident to an employer’s withdrawal
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or partial withdrawal, the withdrawn employer’s
liability under this part shall be reduced in an
amount equal to the value, as of the end of the
last plan year ending on or before the date of
the withdrawal, of the transferred unfunded
vested benefits.

(f) Computations applicable in case of with-
drawal following merger of multiemployer
plans

In the case of a withdrawal following a merger
of multiemployer plans, subsection (b), (c), or (d)
of this section shall be applied in accordance
with regulations prescribed by the corporation;
except that, if a withdrawal occurs in the first
plan year beginning after a merger of multiem-
ployer plans, the determination under this sec-
tion shall be made as if each of the multiem-
ployer plans had remained separate plans.

(Pub. L. 93-406, title IV, §4211, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1226;
amended Pub. L. 98-369, div. A, title V,
§558(b)(1)(A), (B), July 18, 1984, 98 Stat. 899; Pub.
L. 101-239, title VII, §7891(a)(1), Dec. 19, 1989, 103
Stat. 2445; Pub. L. 109-280, title II, §204(c)(2),
Aug. 17, 2006, 120 Stat. 887.)

AMENDMENTS

2006—Subsec. (¢)(b)(E). Pub. L. 109-280 added subpar.
(B).

1989—Subsec. (d)(1). Pub. L. 101-239 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954, which for purposes of codification was
translated as ‘‘title 26 thus requiring no change in
text.

1984—Subsec. (b). Pub. L. 98-369, §558(b)(1)(A), (B),
substituted ‘‘September 25, 1980 for ‘‘April 28, 1980’ in
pars. (1)(A) and (2)(A), (B)(Ai)II), and ‘‘September 26,
1980 for ‘‘April 29, 1980’ in pars. (1)(B) and (2)(B)(ii)(I),
(D), and in par. (3) in provisions preceding subpar. (A)
and in subpar. (B)(1), (ii).

Subsec. (c)(2). Pub. L. 98-369, §558(b)(1)(A), (B), sub-
stituted ‘‘September 25, 1980’ for ‘‘April 28, 1980 in
subpars. (B)({i)(II) and (C)(i)(II) and ‘‘September 26,
1980’ for ‘*April 29, 1980”° in subpar. (B)(i), (ii)(I), (II).

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by Pub. L. 109-280 applicable with re-
spect to plan withdrawals occurring on or after Jan. 1,
2007, see section 204(c)(3) of Pub. L. 109-280, set out as
a note under section 1390 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§1392. Obligation to contribute

(a) “Obligation to contribute” defined

For purposes of this part, the term ‘‘obligation
to contribute” means an obligation to contrib-
ute arising—

(1) under one or more collective bargaining

(or related) agreements, or

(2) as a result of a duty under applicable
labor-management relations law, but

does not include an obligation to pay with-
drawal liability under this section or to pay de-
linquent contributions.
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(b) Payments of withdrawal liability not consid-
ered contributions

Payments of withdrawal liability under this
part shall not be considered contributions for
purposes of this part.

(c) Transactions to evade or avoid liability

If a principal purpose of any transaction is to
evade or avoid liability under this part, this
part shall be applied (and liability shall be de-
termined and collected) without regard to such
transaction.

(Pub. L. 93-406, title IV, §4212, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1233.)

§ 1393. Actuarial assumptions

(a) Use by plan actuary in determining unfunded
vested benefits of a plan for computing with-
drawal liability of employer

The corporation may prescribe by regulation
actuarial assumptions which may be used by a
plan actuary in determining the unfunded vest-
ed benefits of a plan for purposes of determining
an employer’s withdrawal liability under this
part. Withdrawal liability under this part shall
be determined by each plan on the basis of—

(1) actuarial assumptions and methods
which, in the aggregate, are reasonable (tak-
ing into account the experience of the plan
and reasonable expectations) and which, in
combination, offer the actuary’s best estimate
of anticipated experience under the plan, or

(2) actuarial assumptions and methods set
forth in the corporation’s regulations for pur-
poses of determining an employer’s with-
drawal liability.

(b) Factors determinative of unfunded vested
benefits of plan for computing withdrawal li-
ability of employer

In determining the unfunded vested benefits of
a plan for purposes of determining an employer’s
withdrawal liability under this part, the plan
actuary may—

(1) rely on the most recent complete actuar-
ial valuation used for purposes of section 412
of title 26 and reasonable estimates for the in-
terim years of the unfunded vested benefits,
and

(2) in the absence of complete data, rely on
the data available or on data secured by a
sampling which can reasonably be expected to
be representative of the status of the entire
plan.

(c) Determination of amount of unfunded vested
benefits

For purposes of this part, the term ‘‘unfunded
vested benefits”” means with respect to a plan,
an amount equal to—

(A) the value of nonforfeitable benefits
under the plan, less
(B) the value of the assets of the plan.

(Pub. L. 93-406, title IV, §4213, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1233;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445.)

AMENDMENTS

1989—Subsec. (b)(1). Pub. L. 101-239 substituted ‘“In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
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Code of 1954°, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§1394. Application of plan amendments; excep-
tion

(a) No plan rule or amendment adopted after
January 31, 1981, under section 1389 or 1391(c) of
this title may be applied without the employer’s
consent with respect to liability for a with-
drawal or partial withdrawal which occurred be-
fore the date on which the rule or amendment
was adopted.

(b) All plan rules and amendments authorized
under this part shall operate and be applied uni-
formly with respect to each employer, except
that special provisions may be made to take
into account the creditworthiness of an em-
ployer. The plan sponsor shall give notice to all
employers who have an obligation to contribute
under the plan and to all employee organiza-
tions representing employees covered under the
plan of any plan rules or amendments adopted
pursuant to this section.

(Pub. L. 93-406, title IV, §4214, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1234.)

§1395. Plan notification to corporation of poten-
tially significant withdrawals

The corporation may, by regulation, require
the plan sponsor of a multiemployer plan to pro-
vide notice to the corporation when the with-
drawal from the plan by any employer has re-
sulted, or will result, in a significant reduction
in the amount of aggregate contributions under
the plan made by employers.

(Pub. L. 93-406, title IV, §4215, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1234.)

§1396. Special rules for plans under section
404(c) of title 26

(a) Amount of withdrawal liability; determina-
tive factors

In the case of a plan described in subsection
(b) of this section—

(1) if an employer withdraws prior to a ter-
mination described in section 134la(a)(2) of
this title, the amount of withdrawal liability
to be paid in any year by such employer shall
be an amount equal to the greater of—

(A) the amount determined under section
1399(c)(1)(C)(1) of this title, or
(B) the product of—

(i) the number of contribution base units
for which the employer would have been
required to make contributions for the
prior plan year if the employer had not
withdrawn, multiplied by

(ii) the contribution rate for the plan
year which would be required to meet the
amortization schedules contained in sec-
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tion 1423(d)(3)(B)(ii) of this title (deter-
mined without regard to any limitation on
such rate otherwise provided by this sub-
chapter)

except that an employer shall not be required
to pay an amount in excess of the withdrawal
liability computed with interest; and

(2) the withdrawal liability of an employer
who withdraws after December 31, 1983, as a re-
sult of a termination described in section
1341a(a)(2) of this title which is agreed to by
the labor organization that appoints the em-
ployee representative on the joint board of
trustees which sponsors the plan, shall be de-
termined under subsection (c¢) of this section
if—

(A) as a result of prior employer withdraw-
als in any plan year commencing after Janu-
ary 1, 1980, the number of contribution base
units is reduced to less than 67 percent of
the average number of such units for the cal-
endar years 1974 through 1979; and

(B) at least 50 percent of the withdrawal li-
ability attributable to the first 33 percent
decline described in subparagraph (A) has
been determined by the plan sponsor to be
uncollectible within the meaning of regula-
tions of the corporation of general applica-
bility; and

(C) the rate of employer contributions
under the plan for each plan year following
the first plan year beginning after Septem-
ber 26, 1980 and preceding the termination
date equals or exceeds the rate described in
section 1423(d)(3) of this title.

(b) Covered plans

A plan is described in this subsection if—

(1) it is a plan described in section 404(c) of
title 26 or a continuation thereof; and

(2) participation in the plan is substantially
limited to individuals who retired prior to
January 1, 1976.

(¢c) Amount of liability of employer; “a year of
signatory service” defined

(1) The amount of an employer’s liability
under this paragraph is the product of—

(A) the amount of the employer’s with-
drawal liability determined without regard to
this section, and

(B) the greater of 90 percent, or a fraction—

(i) the numerator of which is an amount
equal to the portion of the plan’s unfunded
vested benefits that is attributable to plan
participants who have a total of 10 or more
years of signatory service, and

(ii) the denominator of which is an amount
equal to the total unfunded vested benefits
of the plan.

(2) For purposes of paragraph (1), the term ‘‘a
year of signatory service’” means a year during
any portion of which a participant was em-
ployed for an employer who was obligated to
contribute in that year, or who was subse-
quently obligated to contribute.

(Pub. L. 93-406, title IV, §4216, as added Pub. L.

96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1234.)
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§1397. Application of part in case of certain pre-
1980 withdrawals; adjustment of covered
plan

(a) For the purpose of determining the amount
of unfunded vested benefits allocable to an em-
ployer for a partial or complete withdrawal from
a plan which occurs after September 25, 1980, and
for the purpose of determining whether there
has been a partial withdrawal after such date,
the amount of contributions, and the number of
contribution base units, of such employer prop-
erly allocable—

(1) to work performed under a collective bar-
gaining agreement for which there was a per-
manent cessation of the obligation to contrib-
ute before September 26, 1980, or

(2) to work performed at a facility at which
all covered operations permanently ceased be-
fore September 26, 1980, or for which there was
a permanent cessation of the obligation to
contribute before that date,

shall not be taken into account.

(b) A plan may, in a manner not inconsistent
with regulations, which shall be prescribed by
the corporation, adjust the amount of unfunded
vested benefits allocable to other employers
under a plan maintained by an employer de-
scribed in subsection (a) of this section.

(Pub. L. 93-406, title IV, §4217, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1235;
amended Pub. L. 98-369, div. A, title V,
§558(b)(1)(A), (B), July 18, 1984, 98 Stat. 899.)

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-369, §558(b)(1)(A), (B),
substituted ‘‘September 25, 1980°° for ‘‘April 28, 1980’ in
provisions preceding par. (1) and ‘‘September 26, 1980’
for ‘‘April 29, 1980’ in pars. (1) and (2).

§1398. Withdrawal not to occur because of
change in business form or suspension of
contributions during labor dispute

Notwithstanding any other provision of this
part, an employer shall not be considered to
have withdrawn from a plan solely because—

(1) an employer ceases to exist by reason
of—
(A) a change in corporate structure de-
scribed in section 1369(b) of this title, or
(B) a change to an unincorporated form of
business enterprise,

if the change causes no interruption in em-
ployer contributions or obligations to contrib-
ute under the plan, or

(2) an employer suspends contributions
under the plan during a labor dispute involv-
ing its employees.

For purposes of this part, a successor or parent
corporation or other entity resulting from any
such change shall be considered the original em-
ployer.

(Pub. L. 93-406, title IV, §4218, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1236;
amended Pub. L. 99-514, title XVIII, §1879(u)(4),
as added Pub. L. 101-239, title VII, §7862(b)(1)(C),
Dec. 19, 1989, 103 Stat. 2432; Pub. L. 101-239, title
VII, §7893(f), Dec. 19, 1989, 103 Stat. 2447.)
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AMENDMENTS

1989—Par. (1)(A). Pub. L. 101-239, §7893(f), made iden-
tical amendment to that of Pub. L. 99-514, §1879(u)(4),
as added by Pub. L. 101-239, § 7862(b)(1)(C), see below.

Pub. L. 101-239, §7862(b)(1)(C), added Pub. L. 99-514,
§1879(u)(4), see 1986 Amendment note below.

1986—Par. (1)(A). Pub. L. 99-514, §1879(u)(4), as added
by Pub. L. 101-239, §7862(b)(1)(C), substituted ‘‘section
1369(b) of this title”’ for ‘‘section 1362(d) of this title’.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7862(b)(1)(C) of Pub. L. 101-239
effective as if included in the provision of the Tax Re-
form Act of 1986, Pub. L. 99-514, to which such amend-
ment relates, see section 7863 of Pub. L. 101-239, set out
as a note under section 106 of Title 26, Internal Revenue
Code.

Amendment by section 7893(f) of Pub. L. 101-239 effec-
tive as if included in the provision of the Single-Em-
ployer Pension Plan Amendments Act of 1986, Pub. L.
99-272, title XI, to which such amendment relates, see
section 7893(h) of Pub. L. 101-239, set out as a note
under section 1002 of this title.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XI [§§1101-1147
and 1171-1177] or title XVIII [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, as amended, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

§1399. Notice, collection, etc., of withdrawal li-
ability

(a) Furnishing of information by employer to
plan sponsor

An employer shall, within 30 days after a writ-
ten request from the plan sponsor, furnish such
information as the plan sponsor reasonably de-
termines to be necessary to enable the plan
sponsor to comply with the requirements of this
part.

(b) Notification, demand for payment, and re-
view upon complete or partial withdrawal by
employer

(1) As soon as practicable after an employer’s
complete or partial withdrawal, the plan spon-
sor shall—

(A) notify the employer of—

(i) the amount of the liability, and

(ii) the schedule for liability payments,
and

(B) demand payment in accordance with the
schedule.

(2)(A) No later than 90 days after the employer
receives the notice described in paragraph (1),
the employer—

(i) may ask the plan sponsor to review any
specific matter relating to the determination
of the employer’s liability and the schedule of
payments,

(ii) may identify any inaccuracy in the de-
termination of the amount of the unfunded
vested benefits allocable to the employer, and

(iii) may furnish any additional relevant in-
formation to the plan sponsor.

(B) After a reasonable review of any matter
raised, the plan sponsor shall notify the em-
ployer of—
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(i) the plan sponsor’s decision,
(ii) the basis for the decision, and
(iii) the reason for any change in the deter-
mination of the employer’s liability or sched-
ule of liability payments.
(c) Payment requirements; amount, etc.

((A)(A) Except as provided in subparagraphs
(B) and (D) of this paragraph and in paragraphs
(4) and (), an employer shall pay the amount de-
termined under section 1391 of this title, ad-
justed if appropriate first under section 1389 of
this title and then under section 1386 of this
title over the period of years necessary to amor-
tize the amount in level annual payments deter-
mined under subparagraph (C), calculated as if
the first payment were made on the first day of
the plan year following the plan year in which
the withdrawal occurs and as if each subsequent
payment were made on the first day of each sub-
sequent plan year. Actual payment shall com-
mence in accordance with paragraph (2).

(ii) The determination of the amortization pe-
riod described in clause (i) shall be based on the
assumptions used for the most recent actuarial
valuation for the plan.

(B) In any case in which the amortization pe-
riod described in subparagraph (A) exceeds 20
years, the employer’s liability shall be limited
to the first 20 annual payments determined
under subparagraph (C).

(C)(1) Except as provided in subparagraph (E),
the amount of each annual payment shall be the
product of—

(I) the average annual number of contribu-
tion base units for the period of 3 consecutive
plan years, during the period of 10 consecutive
plan years ending before the plan year in
which the withdrawal occurs, in which the
number of contribution base units for which
the employer had an obligation to contribute
under the plan is the highest, and

(IT) the highest contribution rate at which
the employer had an obligation to contribute
under the plan during the 10 plan years ending
with the plan year in which the withdrawal oc-
curs.

For purposes of the preceding sentence, a partial
withdrawal described in section 1385(a)(1) of this
title shall be deemed to occur on the last day of
the first year of the 3-year testing period de-
scribed in section 1385(b)(1)(B)(i) of this title.

(ii)(I) A plan may be amended to provide that
for any plan year ending before 1986 the amount
of each annual payment shall be (in lieu of the
amount determined under clause (i)) the average
of the required employer contributions under
the plan for the period of 3 consecutive plan
years (during the period of 10 consecutive plan
years ending with the plan year preceding the
plan year in which the withdrawal occurs) for
which such required contributions were the
highest.

(IT) Subparagraph (B) shall not apply to any
plan year to which this clause applies.

(III) This clause shall not apply in the case of
any withdrawal described in subparagraph (D).

(IV) If under a plan this clause applies to any
plan year but does not apply to the next plan
year, this clause shall not apply to any plan
year after such next plan year.

TITLE 29—LABOR

Page 588

(V) For purposes of this clause, the term ‘‘re-
quired contributions’’ means, for any period, the
amounts which the employer was obligated to
contribute for such period (not taking into ac-
count any delinquent contribution for any other
period).

(iii) A plan may be amended to provide that
for the first plan year ending on or after Sep-
tember 26, 1980, the number ‘5 shall be sub-
stituted for the number ‘10’ each place it ap-
pears in clause (i) or clause (ii) (whichever is ap-
propriate). If the plan is so amended, the num-
ber ‘6 shall be increased by one for each suc-
ceeding plan year until the number ‘10 is
reached.

(D) In any case in which a multiemployer plan
terminates by the withdrawal of every employer
from the plan, or in which substantially all the
employers withdraw from a plan pursuant to an
agreement or arrangement to withdraw from the
plan—

(i) the liability of each such employer who
has withdrawn shall be determined (or redeter-
mined) under this paragraph without regard to
subparagraph (B), and

(ii) notwithstanding any other provision of
this part, the total unfunded vested benefits of
the plan shall be fully allocated among all
such employers in a manner not inconsistent
with regulations which shall be prescribed by
the corporation.

Withdrawal by an employer from a plan, during
a period of 3 consecutive plan years within
which substantially all the employers who have
an obligation to contribute under the plan with-
draw, shall be presumed to be a withdrawal pur-
suant to an agreement or arrangement, unless
the employer proves otherwise by a preponder-
ance of the evidence.

(E) In the case of a partial withdrawal de-
scribed in section 1385(a) of this title, the
amount of each annual payment shall be the
product of—

(i) the amount determined under subpara-
graph (C) (determined without regard to this
subparagraph), multiplied by

(ii) the fraction determined under section
1386(a.)(2) of this title.

(2) Withdrawal liability shall be payable in ac-
cordance with the schedule set forth by the plan
sponsor under subsection (b)(1) of this section
beginning no later than 60 days after the date of
the demand notwithstanding any request for re-
view or appeal of determinations of the amount
of such liability or of the schedule.

(3) Each annual payment determined under
paragraph (1)(C) shall be payable in 4 equal in-
stallments due quarterly, or at other intervals
specified by plan rules. If a payment is not made
when due, interest on the payment shall accrue
from the due date until the date on which the
payment is made.

(4) The employer shall be entitled to prepay
the outstanding amount of the unpaid annual
withdrawal liability payments determined under
paragraph (1)(C), plus accrued interest, if any, in
whole or in part, without penalty. If the prepay-
ment is made pursuant to a withdrawal which is
later determined to be part of a withdrawal de-
scribed in paragraph (1)(D), the withdrawal li-
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ability of the employer shall not be limited to
the amount of the prepayment.

(5) In the event of a default, a plan sponsor
may require immediate payment of the out-
standing amount of an employer’s withdrawal 1i-
ability, plus accrued interest on the total out-
standing liability from the due date of the first
payment which was not timely made. For pur-
poses of this section, the term ‘‘default”
means—

(A) the failure of an employer to make, when
due, any payment under this section, if the
failure is not cured within 60 days after the
employer receives written notification from
the plan sponsor of such failure, and

(B) any other event defined in rules adopted
by the plan which indicates a substantial like-
lihood that an employer will be unable to pay
its withdrawal liability.

(6) Except as provided in paragraph (1)(A)(ii),
interest under this subsection shall be charged
at rates based on prevailing market rates for
comparable obligations, in accordance with reg-
ulations prescribed by the corporation.

(7) A multiemployer plan may adopt rules for
other terms and conditions for the satisfaction
of an employer’s withdrawal liability if such
rules—

(A) are consistent with this chapter, and
(B) are not inconsistent with regulations of
the corporation.

(8) In the case of a terminated multiemployer
plan, an employer’s obligation to make pay-
ments under this section ceases at the end of the
plan year in which the assets of the plan (exclu-
sive of withdrawal liability claims) are suffi-
cient to meet all obligations of the plan, as de-
termined by the corporation.

(d) Applicability of statutory prohibitions

The prohibitions provided in section 1106(a) of
this title do not apply to any action required or
permitted under this part.

(Pub. L. 93-406, title IV, §4219, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1236;
amended Pub. L. 98-369, div. A, title V,
§558(b)(1)(B), July 18, 1984, 98 Stat. 899.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (¢)(7)(A), was in
the original ‘‘this Act’’, meaning Pub. L. 93-406, known
as the Employee Retirement Income Security Act of
1974. Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

AMENDMENTS

1984—Subsec. (¢)(1)(C)(ii). Pub. L. 98-369 substituted
‘“September 26, 1980°° for ‘“April 29, 1980".

§1400. Approval of amendments

(a) Amendment of covered multiemployer plan;
procedures applicable

Except as provided in subsection (b) of this
section, if an amendment to a multiemployer
plan authorized by any preceding section of this
part is adopted more than 36 months after the
effective date of this section, the amendment
shall be effective only if the corporation ap-
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proves the amendment, or, within 90 days after
the corporation receives notice and a copy of the
amendment from the plan sponsor, fails to dis-
approve the amendment.

(b) Amendment respecting methods for comput-
ing withdrawal liability

An amendment permitted by section 1391(c)(5)
of this title may be adopted only in accordance
with that section.

(¢) Criteria for disapproval by corporation

The corporation shall disapprove an amend-
ment referred to in subsection (a) or (b) of this
section only if the corporation determines that
the amendment creates an unreasonable risk of
loss to plan participants and beneficiaries or to
the corporation.

(Pub. L. 93-406, title IV, §4220, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1239.)

REFERENCES IN TEXT

For the effective date of this section, referred to in
subsec. (a), see 1461(e)(2) of this title.

§ 1401. Resolution of disputes

(a) Arbitration proceedings; matters subject to
arbitration, procedures applicable, etc.

(1) Any dispute between an employer and the
plan sponsor of a multiemployer plan concern-
ing a determination made under sections 1381
through 1399 of this title shall be resolved
through arbitration. Either party may initiate
the arbitration proceeding within a 60-day pe-
riod after the earlier of—

(A) the date of notification to the employer
under section 1399(b)(2)(B) of this title, or

(B) 120 days after the date of the employer’s
request under section 1399(b)(2)(A) of this title.

The parties may jointly initiate arbitration
within the 180-day period after the date of the
plan sponsor’s demand under section 1399(b)(1) of
this title.

(2) An arbitration proceeding under this sec-
tion shall be conducted in accordance with fair
and equitable procedures to be promulgated by
the corporation. The plan sponsor may purchase
insurance to cover potential liability of the ar-
bitrator. If the parties have not provided for the
costs of the arbitration, including arbitrator’s
fees, by agreement, the arbitrator shall assess
such fees. The arbitrator may also award reason-
able attorney’s fees.

(3)(A) For purposes of any proceeding under
this section, any determination made by a plan
sponsor under sections 1381 through 1399 of this
title and section 1405 of this title is presumed
correct unless the party contesting the deter-
mination shows by a preponderance of the evi-
dence that the determination was unreasonable
or clearly erroneous.

(B) In the case of the determination of a plan’s
unfunded vested benefits for a plan year, the de-
termination is presumed correct unless a party
contesting the determination shows by a pre-
ponderance of evidence that—

(i) the actuarial assumptions and methods
used in the determination were, in the aggre-
gate, unreasonable (taking into account the
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experience of the plan and reasonable expecta-
tions), or
(ii) the plan’s actuary made a significant
error in applying the actuarial assumptions or
methods.
(b) Alternative collection proceedings; civil ac-
tion subsequent to arbitration award; con-
duct of arbitration proceedings

(1) If no arbitration proceeding has been initi-
ated pursuant to subsection (a) of this section,
the amounts demanded by the plan sponsor
under section 1399(b)(1) of this title shall be due
and owing on the schedule set forth by the plan
sponsor. The plan sponsor may bring an action
in a State or Federal court of competent juris-
diction for collection.

(2) Upon completion of the arbitration pro-
ceedings in favor of one of the parties, any party
thereto may bring an action, no later than 30
days after the issuance of an arbitrator’s award,
in an appropriate United States district court in
accordance with section 1451 of this title to en-
force, vacate, or modify the arbitrator’s award.

(3) Any arbitration proceedings under this sec-
tion shall, to the extent consistent with this
subchapter, be conducted in the same manner,
subject to the same limitations, carried out
with the same powers (including subpena
power), and enforced in United States courts as
an arbitration proceeding carried out under title
9.

(c) Presumption respecting finding of fact by ar-
bitrator

In any proceeding under subsection (b) of this
section, there shall be a presumption, rebuttable
only by a clear preponderance of the evidence,
that the findings of fact made by the arbitrator
were correct.

(d) Payments by employer prior and subsequent
to determination by arbitrator; adjustments;
failure of employer to make payments

Payments shall be made by an employer in ac-
cordance with the determinations made under
this part until the arbitrator issues a final deci-
sion with respect to the determination submit-
ted for arbitration, with any necessary adjust-
ments in subsequent payments for overpay-
ments or underpayments arising out of the deci-
sion of the arbitrator with respect to the deter-
mination. If the employer fails to make timely
payment in accordance with such final decision,
the employer shall be treated as being delin-
quent in the making of a contribution required
under the plan (within the meaning of section
1145 of this title).

(e) Procedures applicable to certain disputes

(1) In general

If—
(A) a plan sponsor of a plan determines
that—
(i) a complete or partial withdrawal of
an employer has occurred, or
(ii) an employer is liable for withdrawal
liability payments with respect to the
complete or partial withdrawal of an em-
ployer from the plan,

(B) such determination is based in whole
or in part on a finding by the plan sponsor
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under section 1392(c) of this title that a prin-
cipal purpose of a transaction that occurred
before January 1, 1999, was to evade or avoid
withdrawal liability under this subtitle, and

(C) such transaction occurred at least 5
years before the date of the complete or par-
tial withdrawal,

then the special rules under paragraph (2)
shall be used in applying subsections (a) and
(d) of this section and section 1399(c) of this
title to the employer.
(2) Special rules

(A) Determination

Notwithstanding subsection (a)(3) of this
section—

(i) a determination by the plan sponsor
under paragraph (1)(B) shall not be pre-
sumed to be correct, and

(ii) the plan sponsor shall have the bur-
den to establish, by a preponderance of the
evidence, the elements of the claim under
section 1392(c) of this title that a principal
purpose of the transaction was to evade or
avoid withdrawal liability under this sub-
title.

Nothing in this subparagraph shall affect the
burden of establishing any other element of
a claim for withdrawal liability under this
subtitle.

(B) Procedure

Notwithstanding subsection (d) of this sec-
tion and section 1399(c) of this title, if an
employer contests the plan sponsor’s deter-
mination under paragraph (1) through an ar-
bitration proceeding pursuant to subsection
(a) of this section, or through a claim
brought in a court of competent jurisdiction,
the employer shall not be obligated to make
any withdrawal liability payments until a
final decision in the arbitration proceeding,
or in court, upholds the plan sponsor’s deter-
mination.

(f) Procedures applicable to certain disputes

(1) IN GENERAL.—If—
(A) a plan sponsor of a plan determines
that—
(i) a complete or partial withdrawal of an
employer has occurred, or
(ii) an employer is liable for withdrawal li-
ability payments with respect to such com-
plete or partial withdrawal, and

(B) such determination is based in whole or
in part on a finding by the plan sponsor under
section 1392(c) of this title that a principal
purpose of any transaction which occurred
after December 31, 1998, and at least 5 years (2
years in the case of a small employer) before
the date of the complete or partial withdrawal
was to evade or avoid withdrawal liability
under this subtitle,

then the person against which the withdrawal li-
ability is assessed based solely on the applica-
tion of section 1392(c) of this title may elect to
use the special rule under paragraph (2) in ap-
plying subsection (d) of this section and section
1399(c) of this title to such person.

(2) SPECIAL RULE.—Notwithstanding sub-
section (d) and section 1399(c) of this title, if an
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electing person contests the plan sponsor’s de-
termination with respect to withdrawal liability
payments under paragraph (1) through an arbi-
tration proceeding pursuant to subsection (a),
through an action brought in a court of com-
petent jurisdiction for review of such an arbitra-
tion decision, or as otherwise permitted by law,
the electing person shall not be obligated to
make the withdrawal liability payments until a
final decision in the arbitration proceeding, or
in court, upholds the plan sponsor’s determina-
tion, but only if the electing person—

(A) provides notice to the plan sponsor of its
election to apply the special rule in this para-
graph within 90 days after the plan sponsor no-
tifies the electing person of its liability by
reason of the application of section 1392(c) of
this title; and

(B) if a final decision in the arbitration pro-
ceeding, or in court, of the withdrawal liabil-
ity dispute has not been rendered within 12
months from the date of such notice, the
electing person provides to the plan, effective
as of the first day following the 12-month pe-
riod, a bond issued by a corporate surety com-
pany that is an acceptable surety for purposes
of section 1112 of this title, or an amount held
in escrow by a bank or similar financial insti-
tution satisfactory to the plan, in an amount
equal to the sum of the withdrawal liability
payments that would otherwise be due under
subsection (d) and section 1399(c) of this title
for the 12-month period beginning with the
first anniversary of such notice. Such bond or
escrow shall remain in effect until there is a
final decision in the arbitration proceeding, or
in court, of the withdrawal liability dispute,
at which time such bond or escrow shall be
paid to the plan if such final decision upholds
the plan sponsor’s determination.

(3) DEFINITION OF SMALL EMPLOYER.—For pur-
poses of this subsection—

(A) IN GENERAL.—The term ‘‘small em-
ployer’” means any employer which, for the
calendar year in which the transaction re-
ferred to in paragraph (1)(B) occurred and for
each of the 3 preceding years, on average—

(i) employs not more than 500 employees,
and

(ii) is required to make contributions to
the plan for not more than 250 employees.

(B) CONTROLLED GROUP.—Any group treated
as a single employer under subsection (b)(1) of
section 1301 of this title, without regard to any
transaction that was a basis for the plan’s
finding under section 1392 of this title, shall be
treated as a single employer for purposes of
this subparagraph.

(4) ADDITIONAL SECURITY PENDING RESOLUTION
OF DISPUTE.—If a withdrawal liability dispute to
which this subsection applies is not concluded
by 12 months after the electing person posts the
bond or escrow described in paragraph (2), the
electing person shall, at the start of each suc-
ceeding 12-month period, provide an additional
bond or amount held in escrow equal to the sum
of the withdrawal liability payments that would
otherwise be payable to the plan during that pe-
riod.

(5) The liability of the party furnishing a bond
or escrow under this subsection shall be reduced,
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upon the payment of the bond or escrow to the
plan, by the amount thereof.

(Pub. L. 93406, title IV, §4221, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1239;
amended Pub. L. 108-218, title II, §202(a), Apr. 10,
2004, 118 Stat. 608; Pub. L. 109-280, title II,
§204(d)(1), Aug. 17, 2006, 120 Stat. 887; Pub. L.
110-458, title I, §105(b)(2), Dec. 23, 2008, 122 Stat.
5105.)

AMENDMENTS

2008—Subsecs. (e) to (g). Pub. L. 110-458 redesignated
subsecs. (f) and (g) as (e) and (f), respectively, and
struck out former subsec. (e). Prior to amendment, text
read as follows: “If any employer requests in writing
that the plan sponsor make available to the employer
general information necessary for the employer to
compute its withdrawal liability with respect to the
plan (other than information which is unique to that
employer), the plan sponsor shall furnish the informa-
tion to the employer without charge. If any employer
requests in writing that the plan sponsor make an esti-
mate of such employer’s potential withdrawal liability
with respect to the plan or to provide information
unique to that employer, the plan sponsor may require
the employer to pay the reasonable cost of making
such estimate or providing such information.”

2006—Subsec. (g). Pub. L. 109-280 added subsec. (g).

2004—Subsec. (f). Pub. L. 108-218 added subsec. (f).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title II, §204(d)(2), Aug. 17, 2006, 120
Stat. 889, provided that: ‘“The amendments made by
this subsection [amending this section] shall apply to
any person that receives a notification under section
4219(b)(1) of the Employee Retirement Income Security
Act of 1974 [29 U.S.C. 1399(b)(1)] on or after the date of
enactment of this Act [Aug. 17, 2006] with respect to a
transaction that occurred after December 31, 1998.”’

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-218, title II, §202(b), Apr. 10, 2004, 118 Stat.
609, provided that: ‘“The amendments made by this sec-
tion [amending this section] shall apply to any em-
ployer that receives a notification under section
4219(b)(1) of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1399(b)(1)) after October 31, 2003.”

§1402. Reimbursements for uncollectible with-
drawal liability

(a) Required supplemental program to reimburse
for payments due from employers uncollect-
ible as a result of employer involvement in
bankruptcy case or proceedings; program
participation, premiums, etc.

By May 1, 1982, the corporation shall establish
by regulation a supplemental program to reim-
burse multiemployer plans for withdrawal liabil-
ity payments which are due from employers and
which are determined to be uncollectible for
reasons arising out of cases or proceedings in-
volving the employers under title 11, or similar
cases or proceedings. Participation in the sup-
plemental program shall be on a voluntary
basis, and a plan which elects coverage under
the program shall pay premiums to the corpora-
tion in accordance with a premium schedule
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which shall be prescribed from time to time by

the corporation. The premium schedule shall

contain such rates and bases for the application

of such rates as the corporation considers to be

appropriate.

(b) Discretionary supplemental program to reim-
burse for payments due from employers un-
collectible for other appropriate reasons

The corporation may provide under the pro-
gram for reimbursement of amounts of with-
drawal liability determined to be uncollectible
for any other reasons the corporation considers
appropriate.

(c) Payment of cost of program

The cost of the program (including such ad-
ministrative and legal costs as the corporation
considers appropriate) may be paid only out of
premiums collected under such program.

(d) Terms and conditions, limitations, etc., of
supplemental program

The supplemental program may be offered to
eligible plans on such terms and conditions, and
with such limitations with respect to the pay-
ment of reimbursements (including the exclu-
sion of de minimis amounts of uncollectible em-
ployer liability, and the reduction or elimi-
nation of reimbursements which cannot be paid
from collected premiums) and such restrictions
on withdrawal from the program, as the corpora-
tion considers necessary and appropriate.

(e) Arrangements by corporation with private in-
surers for implementation of program; elec-
tion of coverage by participating plans with
private insurers

The corporation may enter into arrangements
with private insurers to carry out in whole or in
part the program authorized by this section and
may require plans which elect coverage under
the program to elect coverage by those private
insurers.

(Pub. L. 93406, title IV, §4222, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1240.)

§1403. Withdrawal liability payment fund

(a) Establishment of or participation in fund by
plan sponsors

The plan sponsors of multiemployer plans may
establish or participate in a withdrawal liability
payment fund.

(b) Definitions

For purposes of this section, the term ‘“‘with-
drawal liability payment fund’”, and the term
“fund”’, mean a trust which—

(1) is established and maintained under sec-
tion 501(c)(22) of title 26,

(2) maintains agreements which cover a sub-
stantial portion of the participants who are in
multiemployer plans which (under the rules of
the trust instrument) are eligible to partici-
pate in the fund,

(3) is funded by amounts paid by the plans
which participate in the fund, and

(4) is administered by a Board of Trustees,
and in the administration of the fund there is
equal representation of—

(A) trustees representing employers who
are obligated to contribute to the plans par-
ticipating in the fund, and
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(B) trustees representing employees who
are participants in plans which participate
in the fund.

(c) Payments to plan; amount, criteria, etc.

(1) If an employer withdraws from a plan
which participates in a withdrawal liability pay-
ment fund, then, to the extent provided in the
trust, the fund shall pay to that plan—

(A) the employer’s unattributable liability,

(B) the employer’s withdrawal liability pay-
ments which would have been due but for sec-
tion 1388, 1389, 1399, or 1405 of this title,

(C) the employer’s withdrawal liability pay-
ments to the extent they are uncollectible.

(2) The fund may provide for the payment of
the employer’s attributable liability if the
fund—

(A) provides for the payment of both the at-
tributable and the unattributable liability of
the employer in a single payment, and

(B) is subrogated to all rights of the plan
against the employer.

(3) For purposes of this section, the term—

(A) ‘“‘attributable liability’’ means the ex-
cess, if any, determined under the provisions
of a plan not inconsistent with regulations of
the corporation, of—

(i) the value of vested benefits accrued as

a result of service with the employer, over

(ii) the value of plan assets attributed to
the employer, and

(B) ‘“‘unattributable liability’’ means the ex-
cess of withdrawal liability over attributable
liability.
Such terms may be further defined, and the
manner in which they shall be applied may be
prescribed, by the corporation by regulation.

(4)(A) The trust of a fund shall be maintained
for the exclusive purpose of paying—

(i) any amount described in paragraph (1)
and paragraph (2), and

(ii) reasonable and necessary administrative
expenses in connection with the establishment
and operation of the trust and the processing
of claims against the fund.

(B) The amounts paid by a plan to a fund shall
be deemed a reasonable expense of administer-
ing the plan under sections 1103(c)(1) and
1104(a)(1)(A)(ii) of this title, and the payments
made by a fund to a participating plan shall be
deemed services necessary for the operation of
the plan within the meaning of section 1108(b)(2)
of this title or within the meaning of section
4975(d)(2) of title 26.

(d) Application of payments by plan

(1) For purposes of this part—

(A) only amounts paid by the fund to a plan
under subsection (¢)(1)(A) of this section shall
be credited to withdrawal liability otherwise
payable by the employer, unless the plan
otherwise provides, and

(B) any amounts paid by the fund under sub-
section (c) of this section to a plan shall be
treated by the plan as a payment of with-
drawal liability to such plan.

(2) For purposes of applying provisions relat-
ing to the funding standard accounts (and mini-
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mum contribution requirements), amounts paid
from the plan to the fund shall be applied to re-
duce the amount treated as contributed to the
plan.

(e) Subrogation of fund to rights of plan

The fund shall be subrogated to the rights of
the plan against the employer that has with-
drawn from the plan for amounts paid by a fund
to a plan under—

(1) subsection (c)(1)(A) of this section, to the
extent not credited under subsection (d)(1)(A)
of this section, and

(2) subsection (¢)(1)(C) of this section.

(f) Discharge of rights of fiduciary of fund; stand-
ards applicable, etc.

Notwithstanding any other provision of this
chapter, a fiduciary of the fund shall discharge
the fiduciary’s duties with respect to the fund in
accordance with the standards for fiduciaries
prescribed by this chapter (to the extent not in-
consistent with the purposes of this section),
and in accordance with the documents and in-
struments governing the fund insofar as such
documents and instruments are consistent with
the provisions of this chapter (to the extent not
inconsistent with the purposes of this section).
The provisions of the preceding sentence shall
supersede any and all State laws relating to fi-
duciaries insofar as they may now or hereafter
relate to a fund to which this section applies.

(g) Prohibition on payments from fund to plan
where certain labor negotiations involve em-
ployer withdrawn or partially withdrawn
from plan and continuity of labor organiza-
tion representing employees continues

No payments shall be made from a fund to a
plan on the occasion of a withdrawal or partial
withdrawal of an employer from such plan if the
employees representing the withdrawn contribu-
tion base units continue, after such withdrawal,
to be represented under section 159 of this title
(or other applicable labor laws) in negotiations
with such employer by the labor organization
which represented such employees immediately
preceding such withdrawal.

(h) Purchase of insurance by employer

Nothing in this section shall be construed to
prohibit the purchase of insurance by an em-
ployer from any other person, to limit the cir-
cumstances under which such insurance would
be payable, or to limit in any way the terms and
conditions of such insurance.

(i) Promulgation of regulations for establishment
and maintenance of fund

The corporation may provide by regulation
rules not inconsistent with this section govern-
ing the establishment and maintenance of funds,
but only to the extent necessary to carry out
the purposes of this part (other than section 1402
of this title).

(Pub. L. 93-406, title IV, §4223, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1241;
amended Pub. L. 101-239, title VII, §7891(a), Dec.
19, 1989, 103 Stat. 2445.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (f), was in the
original ‘‘this Act’’, meaning Pub. L. 93-406, known as
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the Employee Retirement Income Security Act of 1974.
Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

AMENDMENTS

1989—Subsecs. (b)(1), (c)(4)(B). Pub. L. 101-239 sub-
stituted ‘‘Internal Revenue Code of 1986’ for ‘‘Internal
Revenue Code of 1954’’, which for purposes of codifica-
tion was translated as ‘‘title 26 thus requiring no
change in text.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§ 1404. Alternative method of withdrawal liability
payments

A multiemployer plan may adopt rules provid-
ing for other terms and conditions for the satis-
faction of an employer’s withdrawal liability if
such rules are consistent with this chapter and
with such regulations as may be prescribed by
the corporation.

(Pub. L. 93-406, title IV, §4224, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1242.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘“‘this Act”’, meaning Pub. L. 93-406, known as the Em-
ployee Retirement Income Security Act of 1974. Titles
I, III, and IV of such Act are classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
1001 of this title and Tables.

§ 1405. Limitation on withdrawal liability

(a) Unfunded vested benefits allocable to em-
ployer in bona fide sale of assets of employer
in arms-length transaction to wunrelated
party; maximum amount; determinative fac-
tors

(1) In the case of bona fide sale of all or sub-
stantially all of the employer’s assets in an
arm’s-length transaction to an unrelated party
(within the meaning of section 1384(d) of this
title), the unfunded vested benefits allocable to
an employer (after the application of all sec-
tions of this part having a lower number des-
ignation than this section), other than an em-
ployer undergoing reorganization under title 11
or similar provisions of State law, shall not ex-
ceed the greater of—

(A) a portion (determined under paragraph
(2)) of the liquidation or dissolution value of
the employer (determined after the sale or ex-
change of such assets), or

(B) in the case of a plan using the attrib-
utable method of allocating withdrawal liabil-
ity, the unfunded vested benefits attributable
to employees of the employer.

(2) For purposes of paragraph (1), the portion
shall be determined in accordance with the fol-
lowing table:
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If the liquidation or dis-
tribution value of the em-
ployer after the sale or ex-

change is—

Not more than $5,000,000 ....
More than $5,000,000, but
not more than $10,000,000.

More than $10,000,000, but
not more than $15,000,000.

More than $15,000,000, but
not more than $17,500,000.

More than $17,500,000, but
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The portion is—

30 percent of the amount.

$1,500,000, plus 35 percent
of the amount in excess
of $5,000,000.

$3,250,000, plus 40 percent
of the amount in excess
of $10,000,000.

$5,250,000, plus 45 percent
of the amount in excess
of $15,000,000.

$6,375,000, plus 50 percent

of the amount in excess
of $17,500,000.

$7,625,000, plus 60 percent
of the amount in excess
of $20,000,000.

$9,125,000, plus 70 percent
of the amount in excess
of $22,500,000.

$10,875,000, plus 80 percent
of the amount in excess
of $25,000,000.

(b) Unfunded vested benefits allocable to insol-
vent employer undergoing liquidation or dis-
solution; maximum amount; determinative
factors

not more than $20,000,000.

More than $20,000,000, but
not more than $22,500,000.

More than $22,500,000, but
not more than $25,000,000.

More than $25,000,000 .........

In the case of an insolvent employer under-
going liquidation or dissolution, the unfunded
vested benefits allocable to that employer shall
not exceed an amount equal to the sum of—

(1) 50 percent of the unfunded vested benefits
allocable to the employer (determined without
regard to this section), and

(2) that portion of 50 percent of the unfunded
vested benefits allocable to the employer (as
determined under paragraph (1)) which does
not exceed the liquidation or dissolution value
of the employer determined—

(A) as of the commencement of liquidation
or dissolution, and

(B) after reducing the liquidation or dis-
solution value of the employer by the

amount determined under paragraph (1).

(c) Property not subject to enforcement of liabil-
ity; precondition

To the extent that the withdrawal liability of
an employer is attributable to his obligation to
contribute to or under a plan as an individual
(whether as a sole proprietor or as a member of
a partnership), property which may be exempt
from the estate under section 522 of title 11 or
under similar provisions of law, shall not be sub-
ject to enforcement of such liability.

(d) Insolvency of employer; liquidation or dis-
solution value of employer

For purposes of this section—

(1) an employer is insolvent if the liabilities
of the employer, including withdrawal liabil-
ity under the plan (determined without regard
to subsection (b) of this section), exceed the
assets of the employer (determined as of the
commencement of the liquidation or dissolu-
tion), and

(2) the liquidation or dissolution value of the
employer shall be determined without regard
to such withdrawal liability.
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(e) One or more withdrawals of employer attrib-
utable to same sale, liquidation, or dissolu-
tion

In the case of one or more withdrawals of an
employer attributable to the same sale, liquida-
tion, or dissolution, under regulations pre-
scribed by the corporation—

(1) all such withdrawals shall be treated as a
single withdrawal for the purpose of applying
this section, and

(2) the withdrawal liability of the employer
to each plan shall be an amount which bears
the same ratio to the present value of the
withdrawal liability payments to all plans
(after the application of the preceding provi-
sions of this section) as the withdrawal liabil-
ity of the employer to such plan (determined
without regard to this section) bears to the
withdrawal liability of the employer to all
such plans (determined without regard to this
section).

(Pub. L. 93-406, title IV, §4225, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1243;
amended Pub. L. 109-280, title II, §204(a)(1), (2),
Aug. 17, 2006, 120 Stat. 886, 887.)

AMENDMENTS

2006—Subsec. (a)(1)(B). Pub. L. 109-280, §204(a)(2),
amended subpar. (B) generally. Prior to amendment,
subpar. (B) read as follows: ‘‘the unfunded vested bene-
fits attributable to employees of the employer.”’

Subsec. (a)(2). Pub. L. 109-280, §204(a)(1), added table
and struck out former table which provided for a por-
tion of: 30 percent of the amount if the liquidation or
dissolution value of the employer after the sale or ex-
change is not more than $2,000,000; $600,000, plus 35 per-
cent of the amount in excess of $2,000,000, if the employ-
er’s liquidation or dissolution value is more than
$2,000,000, but not more than $4,000,000; $1,300,000, plus 40
percent of the amount in excess of $4,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$4,000,000, but not more than $6,000,000; $2,100,000, plus 45
percent of the amount in excess of $6,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$6,000,000, but not more than $7,000,000; $2,550,000, plus 50
percent of the amount in excess of $7,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$7,000,000, but not more than $8,000,000; $3,050,000, plus 60
percent of the amount in excess of $8,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$8,000,000, but not more than $9,000,000; $3,650,000, plus 70
percent of the amount in excess of $9,000,000, if the em-
ployer’s liquidation or dissolution value is more than
$9,000,000, but not more than $10,000,000; and $4,350,000,
plus 80 percent of the amount in excess of $10,000,000, if
the employer’s liquidation or dissolution value is more
than $10,000,000.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title II, §204(a)(3), Aug. 17, 2006, 120
Stat. 887, provided that: ‘“The amendments made by
this subsection [amending this section] shall apply to
sales occurring on or after January 1, 2007.”

PART 2—MERGER OR TRANSFER OF PLAN ASSETS
OR LIABILITIES

§1411. Mergers and transfers between multiem-
ployer plans
(a) Authority of plan sponsor
Unless otherwise provided in regulations pre-
scribed by the corporation, a plan sponsor may
not cause a multiemployer plan to merge with
one or more multiemployer plans, or engage in
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a transfer of assets and liabilities to or from an-
other multiemployer plan, unless such merger
or transfer satisfies the requirements of sub-
section (b) of this section.

(b) Criteria

A merger or transfer satisfies the require-
ments of this section if—

(1) in accordance with regulations of the cor-
poration, the plan sponsor of a multiemployer
plan notifies the corporation of a merger with
or transfer of plan assets or liabilities to an-
other multiemployer plan at least 120 days be-
fore the effective date of the merger or trans-
fer;

(2) no participant’s or beneficiary’s accrued
benefit will be lower immediately after the ef-
fective date of the merger or transfer than the
benefit immediately before that date;

(3) the benefits of participants and bene-
ficiaries are not reasonably expected to be
subject to suspension under section 1426 of this
title; and

(4) an actuarial valuation of the assets and
liabilities of each of the affected plans has
been performed during the plan year preceding
the effective date of the merger or transfer,
based upon the most recent data available as
of the day before the start of that plan year,
or other valuation of such assets and liabil-
ities performed under such standards and pro-
cedures as the corporation may prescribe by
regulation.

(e) Actions not deemed violation of section
1106(a) or (b)(2) of this title

The merger of multiemployer plans or the
transfer of assets or liabilities between multi-
employer plans, shall be deemed not to con-
stitute a violation of the provisions of section
1106(a) of this title or section 1106(b)(2) of this
title if the corporation determines that the
merger or transfer otherwise satisfies the re-
quirements of this section.

(d) Nature of plan to which liabilities are trans-
ferred

A plan to which liabilities are transferred
under this section is a successor plan for pur-
poses of section 1322a(b)(2)(B) of this title.

(Pub. L. 93-406, title IV, §4231, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1244.)

EFFECTIVE DATE

Part effective Sept. 26, 1980, except as specifically
provided, see section 1461(e) of this title.

§1412. Transfers between a multiemployer plan
and a single-employer plan

(a) General authority

A transfer of assets or liabilities between, or a
merger of, a multiemployer plan and a single-
employer plan shall satisfy the requirements of
this section.

(b) Accrued benefit of participant or beneficiary
not lower immediately after effective date of
transfer or merger

No accrued benefit of a participant or bene-
ficiary may be lower immediately after the ef-
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fective date of a transfer or merger described in

subsection (a) of this section than the benefit

immediately before that date.

(c) Liability of multiemployer plan to corpora-
tion where single-employer plan terminates
within 60 months after effective date of
transfer; amount of liability, exemption, etc.

(1) Except as provided in paragraphs (2) and

(3), a multiemployer plan which transfers liabil-
ities to a single-employer plan shall be liable to
the corporation if the single-employer plan ter-
minates within 60 months after the effective
date of the transfer. The amount of liability
shall be the lesser of—

(A) the amount of the plan asset insuffi-
ciency of the terminated single-employer plan,
less 30 percent of the net worth of the em-
ployer who maintained the single-employer
plan, determined in accordance with section
1362 or 1364 this title, or

(B) the value, on the effective date of the
transfer, of the unfunded benefits transferred
to the single-employer plan which are guaran-
teed under section 1322 of this title.

(2) A multiemployer plan shall be liable to the
corporation as provided in paragraph (1) unless,
within 180 days after the corporation receives an
application (together with such information as
the corporation may reasonably require for pur-
poses of such application) from the multiem-
ployer plan sponsor for a determination under
this paragraph—

(A) the corporation determines that the in-
terests of the plan participants and bene-
ficiaries and of the corporation are adequately
protected, or

(B) fails to make any determination regard-
ing the adequacy with which such interests
are protected with respect to such transfer of
liabilities.

If, after the receipt of such application, the cor-
poration requests from the plan sponsor addi-
tional information necessary for the determina-
tion, the running of the 180-day period shall be
suspended from the date of such request until
the receipt by the corporation of the additional
information requested. The corporation may by
regulation prescribe procedures and standards
for the issuance of determinations under this
paragraph. This paragraph shall not apply to
any application submitted less than 180 days
after September 26, 1980.

(3) A multiemployer plan shall not be liable to
the corporation as provided in paragraph (1) in
the case of a transfer from the multiemployer
plan to a single-employer plan of liabilities
which accrued under a single-employer plan
which merged with the multiemployer plan, if,
the value of liabilities transferred to the single-
employer plan does not exceed the value of the
liabilities for benefits which accrued before the
merger, and the value of the assets transferred
to the single-employer plan is substantially
equal to the value of the assets which would
have been in the single-employer plan if the em-
ployer had maintained and funded it as a sepa-
rate plan under which no benefits accrued after
the date of the merger.

(4) The corporation may make equitable ar-
rangements with multiemployer plans which are
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liable under this subsection for satisfaction of
their liability.

(d) Guarantee of benefits under single-employer
plan

Benefits under a single-employer plan to
which liabilities are transferred in accordance
with this section are guaranteed under section
1322 of this title to the extent provided in that
section as of the effective date of the transfer
and the plan is a successor plan.

(e) Transfer of liabilities by multiemployer plan
to single-employer plan

(1) Except as provided in paragraph (2), a
multiemployer plan may not transfer liabilities
to a single-employer plan unless the plan spon-
sor of the plan to which the liabilities would be
transferred agrees to the transfer.

(2) In the case of a transfer described in sub-
section (c¢)(3) of this section, paragraph (1) of
this subsection is satisfied by the advance agree-
ment to the transfer by the employer who will
be obligated to contribute to the single-em-
ployer plan.

(f) Additional requirements by corporation for
protection of interests of plan participants,
beneficiaries and corporation; approval by
corporation of transfer of assets or liabilities
to single-employer plan from plan in reorga-
nization; covered transfers in connection
with termination

(1) The corporation may prescribe by regula-
tion such additional requirements with respect
to the transfer of assets or liabilities as may be
necessary to protect the interests of plan par-
ticipants and beneficiaries and the corporation.

(2) Except as otherwise determined by the cor-
poration, a transfer of assets or liabilities to a
single-employer plan from a plan in reorganiza-
tion under section 1421 of this title is not effec-
tive unless the corporation approves such trans-
fer.

(3) No transfer to which this section applies, in
connection with a termination described in sec-
tion 134la(a)(2) of this title shall be effective un-
less the transfer meets such requirements as
may be established by the corporation to pre-
vent an increase in the risk of loss to the cor-
poration.

(Pub. L. 93-406, title IV, §4232, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1245.)

§ 1413. Partition

(a) Authority of corporation

The corporation may order the partition of a
multiemployer plan in accordance with this sec-
tion.

(b) Authority of plan sponsor upon application to
corporation for partition order; procedures
applicable to corporation

A plan sponsor may apply to the corporation
for an order partitioning a plan. The corporation
may not order the partition of a plan except
upon notice to the plan sponsor and the partici-
pants and beneficiaries whose vested benefits
will be affected by the partition of the plan, and
upon finding that—
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(1) a substantial reduction in the amount of
aggregate contributions under the plan has re-
sulted or will result from a case or proceeding
under title 11 with respect to an employer;

(2) the plan is likely to become insolvent;

(3) contributions will have to be increased
significantly in reorganization to meet the
minimum contribution requirement and pre-
vent insolvency; and

(4) partition would significantly reduce the
likelihood that the plan will become insolvent.

(c) Authority of corporation notwithstanding
pendency of partition proceeding

The corporation may order the partition of a
plan notwithstanding the pendency of a proceed-
ing described in subsection (b)(1) of this section.

(d) Scope of partition order

The corporation’s partition order shall provide
for a transfer of no more than the nonforfeitable
benefits directly attributable to service with the
employer referred to in subsection (b)(1) of this
section and an equitable share of assets.

(e) Nature of plan created by partition

The plan created by the partition is—

(1) a successor plan to which section 1322a of
this title applies, and

(2) a terminated multiemployer plan to
which section 134la(d) of this title applies,
with respect to which only the employer de-
scribed in subsection (b)(1) of this section has
withdrawal liability, and to which section 1368
of this title applies.

(f) Authority of corporation to obtain decree par-
titioning plan and appointing trustee for ter-
minated portion of partitioned plan

The corporation may proceed under section
1342(c) through (h) of this title for a decree par-
titioning a plan and appointing a trustee for the
terminated portion of a partitioned plan. The
court may order the partition of a plan upon
making the findings described in subsection
(b)(1) through (4) of this section, and subject to
the conditions set forth in subsections (c)
through (e) of this section.

(Pub. L. 93-406, title IV, §4233, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1246.)

§ 1414. Asset transfer rules
(a) Applicability and scope

A transfer of assets from a multiemployer
plan to another plan shall comply with asset-
transfer rules which shall be adopted by the
multiemployer plan and which—

(1) do not unreasonably restrict the transfer
of plan assets in connection with the transfer
of plan liabilities, and

(2) operate and are applied uniformly with
respect to each proposed transfer, except that
the rules may provide for reasonable vari-
ations taking into account the potential fi-
nancial impact of a proposed transfer on the
multiemployer plan.

Plan rules authorizing asset transfers consistent
with the requirements of section 1412(c)(3) of
this title shall be considered to satisfy the re-
quirements of this subsection.
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(b) Exemption of de minimis transfers

The corporation shall prescribe regulations
which exempt de minimis transfers of assets
from the requirements of this part.

(¢) Written reciprocity agreements

This part shall not apply to transfers of assets
pursuant to written reciprocity agreements, ex-
cept to the extent provided in regulations pre-
scribed by the corporation.

(Pub. L. 93-406, title IV, §4234, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1247.)

§1415. Transfers pursuant to change in bargain-
ing representative

(a) Authority to transfer from old plan to new
plan pursuant to employee participation in
another multiemployer plan after certified
change of representative

In any case in which an employer has com-
pletely or partially withdrawn from a multiem-
ployer plan (hereafter in this section referred to
as the ‘‘old plan”) as a result of a certified
change of collective bargaining representative
occurring after September 25, 1980, if partici-
pants of the old plan who are employed by the
employer will, as a result of that change, par-
ticipate in another multiemployer plan (here-
after in this section referred to as the ‘‘new
plan’’), the old plan shall transfer assets and li-
abilities to the new plan in accordance with this
section.

(b) Notification by employer of plan sponsor of
old plan; notification by plan sponsor of old
plan of employer and plan sponsor of new
plan; appeal by new plan to prevent transfer;
further proceedings

(1) The employer shall notify the plan sponsor
of the old plan of a change in multiemployer
plan participation described in subsection (a) of
this section no later than 30 days after the em-
ployer determines that the change will occur.

(2) The plan sponsor of the old plan shall—

(A) notify the employer of—

(i) the amount of the employer’s with-
drawal liability determined under part 1 of
this subtitle with respect to the withdrawal,

(ii) the old plan’s intent to transfer to the
new plan the nonforfeitable benefits of the
employees who are no longer working in cov-
ered service under the old plan as a result of
the change of bargaining representative, and

(iii) the amount of assets and liabilities
which are to be transferred to the new plan,
and

(B) notify the plan sponsor of the new plan
of the benefits, assets, and liabilities which
will be transferred to the new plan.

(3) Within 60 days after receipt of the notice
described in paragraph (2)(B), the new plan may
file an appeal with the corporation to prevent
the transfer. The transfer shall not be made if
the corporation determines that the new plan
would suffer substantial financial harm as a re-
sult of the transfer. Upon notification described
in paragraph (2), if—

(A) the employer fails to object to the trans-
fer within 60 days after receipt of the notice
described in paragraph (2)(A), or
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(B) the new plan either—

(i) fails to file such an appeal, or

(ii) the corporation, pursuant to such an
appeal, fails to find that the new plan would
suffer substantial financial harm as a result
of the transfer described in the notice under
paragraph (2)(B) within 180 days after the
date on which the appeal is filed,

then the plan sponsor of the old plan shall trans-

fer the appropriate amount of assets and liabil-

ities to the new plan.

(c) Reduction of amount of withdrawal liability
of employer upon transfer of appropriate
amount of assets and liabilities by plan spon-
sor of old plan to new plan

If the plan sponsor of the old plan transfers
the appropriate amount of assets and liabilities
under this section to the new plan, then the
amount of the employer’s withdrawal liability
(as determined under section 1381(b) of this title
without regard to such transfer and this section)
with respect to the old plan shall be reduced by
the amount by which—

(1) the value of the unfunded vested benefits
allocable to the employer which were trans-
ferred by the plan sponsor of the old plan to
the new plan, exceeds

(2) the value of the assets transferred.

(d) Escrow payments by employer upon complete
or partial withdrawal and prior to transfer

In any case in which there is a complete or
partial withdrawal described in subsection (a) of
this section, if—

(1) the new plan files an appeal with the cor-
poration under subsection (b)(3) of this sec-
tion, and

(2) the employer is required by section 1399
of this title to begin making payments of
withdrawal liability before the earlier of—

(A) the date on which the corporation finds
that the new plan would not suffer substan-
tial financial harm as a result of the trans-
fer, or

(B) the last day of the 180-day period be-
ginning on the date on which the new plan
files its appeal,

then the employer shall make such payments
into an escrow held by a bank or similar finan-
cial institution satisfactory to the old plan. If
the transfer is made, the amounts paid into the
escrow shall be returned to the employer. If the
transfer is not made, the amounts paid into the
escrow shall be paid to the old plan and credited
against the employer’s withdrawal liability.
(e) Prohibition on transfer of assets to new plan
by plan sponsor of old plan; exemptions

(1) Notwithstanding subsection (b) of this sec-
tion, the plan sponsor shall not transfer any as-
sets to the new plan if—

(A) the old plan is in reorganization (within
the meaning of section 1421(a) of this title), or

(B) the transfer of assets would cause the old
plan to go into reorganization (within the
meaning of section 1421(a) of this title).

(2) In any case in which a transfer of assets
from the old plan to the new plan is prohibited
by paragraph (1), the plan sponsor of the old
plan shall transfer—
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(A) all nonforfeitable benefits described in
subsection (b)(2) of this section, if the value of
such benefits does not exceed the withdrawal
liability of the employer with respect to such
withdrawal, or

(B) such nonforfeitable benefits having a
value equal to the withdrawal liability of the
employer, if the value of such benefits exceeds
the withdrawal liability of the employer.

(f) Agreement between plan sponsors of old plan
and new plan to transfer in compliance with
other statutory provisions; reduction of with-
drawal liability of employer from old plan;
amount of withdrawal liability of employer
to new plan

(1) Notwithstanding subsections (b) and (e) of
this section, the plan sponsors of the old plan
and the new plan may agree to a transfer of as-
sets and liabilities that complies with sections
1411 and 1414 of this title, rather than this sec-
tion, except that the employer’s liability with
respect to the withdrawal from the old plan
shall be reduced under subsection (c) of this sec-
tion as if assets and liabilities had been trans-
ferred in accordance with this section.

(2) If the employer withdraws from the new
plan within 240 months after the effective date
of a transfer of assets and liabilities described in
this section, the amount of the employer’s with-
drawal liability to the new plan shall be the
greater of—

(A) the employer’s withdrawal liability de-
termined under part 1 of this subtitle with re-
spect to the new plan, or

(B) the amount by which the employer’s
withdrawal liability to the old plan was re-
duced under subsection (c¢) of this section, re-
duced by 5 percent for each 12-month period
following the effective date of the transfer and
ending before the date of the withdrawal from
the new plan.

(g) Definitions

For purposes of this section—

(1) ‘“‘appropriate amount of assets’” means
the amount by which the value of the non-
forfeitable benefits to be transferred exceeds
the amount of the employer’s withdrawal li-
ability to the old plan (determined under part
1 of this subtitle without regard to section
1391(e) of this title), and

(2) ““certified change of collective bargaining
representative’”” means a change of collective
bargaining representative certified under the
Labor-Management Relations Act, 1947 [29
U.S.C. 141 et seq.], or the Railway Labor Act
[45 U.S.C. 151 et seq.].

(Pub. L. 93-406, title IV, §4235, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1247;
amended Pub. L. 98-369, div. A, title V,
§558(b)(1)(A), July 18, 1984, 98 Stat. 899.)

REFERENCES IN TEXT

The Labor-Management Relations Act, 1947, referred
to in subsec. (g2)(2), is act June 23, 1947, ch. 120, 61 Stat.
136, as amended, which is classified principally to chap-
ter 7 (§141 et seq.) of this title. For complete classifica-
tion of this Act to the Code, see section 141 of this title
and Tables.

The Railway Labor Act, referred to in subsec. (g)(2),
is act May 20, 1926, ch. 347, 44 Stat. 577, as amended,
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which is classified principally to chapter 8 (§151 et seq.)
of Title 45, Railroads. For complete classification of
this Act to the Code, see section 151 of Title 45 and
Tables.

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-369 substituted ‘‘Septem-
ber 25, 1980”" for ‘‘April 28, 1980”°.

EFFECTIVE DATE

Section effective Sept. 26, 1980, see section 1461(e)(4)
of this title.

PART 3—REORGANIZATION; MINIMUM CONTRIBUTION
REQUIREMENT FOR MULTIEMPLOYER PLANS

§ 1421. Reorganization status

(a) Reorganization index of plan for plan year
greater than zero

A multiemployer plan is in reorganization for
a plan year if the plan’s reorganization index for
that year is greater than zero.

(b) Determination of reorganization index of
plan for plan year; applicable factors, defini-
tions, etc.

(1) A plan’s reorganization index for any plan
year is the excess of—
(A) the vested benefits charge for such year,
over
(B) the net charge to the funding standard
account for such year.

(2) For purposes of this part, the net charge to
the funding standard account for any plan year
is the excess (if any) of—

(A) the charges to the funding standard ac-
count for such year under section 412(b)(2)! of
title 26, over

(B) the credits to the funding standard ac-
count under section 412(b)(3)(B)1! of title 26.

(3) For purposes of this part, the vested bene-
fits charge for any plan year is the amount
which would be necessary to amortize the plan’s
unfunded vested benefits as of the end of the
base plan year in equal annual installments—

(A) over 10 years, to the extent such benefits
are attributable to persons in pay status, and

(B) over 25 years, to the extent such benefits
are attributable to other participants.

(4)(A) The vested benefits charge for a plan
year shall be based on an actuarial valuation of
the plan as of the end of the base plan year, ad-
justed to reflect—

(i) any—

(I) decrease of 5 percent or more in the
value of plan assets, or increase of 5 percent
or more in the number of persons in pay
status, during the period beginning on the
first day of the plan year following the base
plan year and ending on the adjustment
date, or

(IT) at the election of the plan sponsor, ac-
tuarial valuation of the plan as of the ad-
justment date or any later date not later
than the last day of the plan year for which
the determination is being made,

(ii) any change in benefits under the plan
which is not otherwise taken into account

1See References in Text note below.
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under this subparagraph and which is pursuant
to any amendment—

(I) adopted before the end of the plan year
for which the determination is being made,
and

(IT) effective after the end of the base plan
year and on or before the end of the plan
year referred to in subclause (I), and

(iii) any other event (including an event de-
scribed in subparagraph (B)(i)(I)) which, as de-
termined in accordance with regulations pre-
scribed by the Secretary, would substantially
increase the plan’s vested benefit charge.

(B)(i) In determining the vested benefits
charge for a plan year following a plan year in
which the plan was not in reorganization, any
change in benefits which—

(I) results from the changing of a group of
participants from one benefit level to another
benefit level under a schedule of plan benefits
as a result of changes in a collective bargain-
ing agreement, or

(IT) results from any other change in a col-
lective bargaining agreement,

shall not be taken into account except to the ex-
tent provided in regulations prescribed by the
Secretary of the Treasury.

(ii) Except as otherwise determined by the
Secretary of the Treasury, in determining the
vested benefits charge for any plan year follow-
ing any plan year in which the plan was in reor-
ganization, any change in benefits—

(I) described in clause (i)(I), or

(IT) described in clause (i)(II) as determined
under regulations prescribed by the Secretary
of the Treasury,

shall, for purposes of subparagraph (A)(ii), be
treated as a change in benefits pursuant to an
amendment to a plan.

(5)(A) For purposes of this part, the base plan
year for any plan year is—

(i) if there is a relevant collective bargain-
ing agreement, the last plan year ending at
least 6 months before the relevant effective
date, or

(ii) if there is no relevant collective bargain-
ing agreement, the last plan year ending at
least 12 months before the beginning of the
plan year.

(B) For purposes of this part, a relevant collec-
tive bargaining agreement is a collective bar-
gaining agreement—

(i) which is in effect for at least 6 months
during the plan year, and

(ii) which has not been in effect for more
than 36 months as of the end of the plan year.

(C) For purposes of this part, the relevant ef-
fective date is the earliest of the effective dates
for the relevant collective bargaining agree-
ments.

(D) For purposes of this part, the adjustment
date is the date which is—

(i) 90 days before the relevant effective date,
or

(ii) if there is no relevant effective date, 90
days before the beginning of the plan year.

(6) For purposes of this part, the term ‘‘person
in pay status’ means—
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(A) a participant or beneficiary on the last
day of the base plan year who, at any time
during such year, was paid an early, late, nor-
mal, or disability retirement benefit (or a
death benefit related to a retirement benefit),
and

(B) to the extent provided in regulations pre-
scribed by the Secretary of the Treasury, any
other person who is entitled to such a benefit
under the plan.

(7) For purposes of paragraph (3)—

(A) in determining the plan’s unfunded vest-
ed benefits, plan assets shall first be allocated
to the vested benefits attributable to persons
in pay status, and

(B) the vested benefits charge shall be deter-
mined without regard to reductions in accrued
benefits under section 1425 of this title which
are first effective in the plan year.

(8) For purposes of this part, any outstanding
claim for withdrawal liability shall not be con-
sidered a plan asset, except as otherwise pro-
vided in regulations prescribed by the Secretary
of the Treasury.

(9) For purposes of this part, the term ‘‘un-
funded vested benefits” means with respect to a
plan, an amount (determined in accordance with
regulations prescribed by the Secretary of the
Treasury) equal to—

(A) the value of nonforfeitable benefits
under the plan, less
(B) the value of assets of the plan.

(c) Payment of benefits to participants

Except as provided in regulations prescribed
by the corporation, while a plan is in reorga-
nization a benefit with respect to a participant
(other than a death benefit) which is attrib-
utable to employer contributions and which has
a value of more than $1,750 may not be paid in
a form other than an annuity which (by itself or
in combination with social security, railroad re-
tirement, or workers’ compensation benefits)
provides substantially level payments over the
life of the participant.

(d) Terminated multiemployer plans

Any multiemployer plan which terminates
under section 1341a(a)(2) of this title shall not be
considered in reorganization after the last day
of the plan year in which the plan is treated as
having terminated.

(Pub. L. 93-406, title IV, §4241, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1249;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445.)

REFERENCES IN TEXT

Section 412, referred to in subsec. (b)(2), was amended
generally by Pub. L. 109-280, title I, §111(a), Aug. 17,
2006, 120 Stat. 820, and as so amended, section 412 no
longer contains a subsec. (b)(3)(B) and section 412(b)(2)
no longer relates to charges to the funding standard ac-
count.

AMENDMENTS

1989—Subsec. (b)(2)(A). Pub. L. 101-239 substituted
“Internal Revenue Code of 1986”° for ‘‘Internal Revenue
Code of 1954”°, which for purposes of codification was
translated as ‘‘title 26’’ thus requiring no change in
text.
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EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE

Part, relating to multiemployer plan reorganization,
effective, with respect to each plan, on the first day of
the first plan year beginning on or after the earlier of
the date on which the last collective-bargaining agree-
ment providing for employer contributions under the
plan, which was in effect on Sept. 26, 1980, expires,
without regard to extensions agreed to after Sept. 26,
1980, or three years after Sept. 26, 1980, see section
1461(e)(3) of this title.

§ 1422. Notice of reorganization and funding re-
quirements

(a)(1) If—

(A) a multiemployer plan is in reorganiza-
tion for a plan year, and

(B) section 1423 of this title would require an
increase in contributions for such plan year,

the plan sponsor shall notify the persons de-
scribed in paragraph (2) that the plan is in reor-
ganization and that, if contributions to the plan
are not increased, accrued benefits under the
plan may be reduced or an excise tax may be im-
posed (or both such reduction and imposition
may occur).

(2) The persons described in this paragraph
are—

(A) each employer who has an obligation to
contribute under the plan (within the meaning
of section 1381(h)(5) of this title), and

(B) each employee organization which, for
purposes of collective bargaining, represents
plan participants employed by such an em-
ployer.

(3) The determination under paragraph (1)(B)
shall be made without regard to the overburden
credit provided by section 1424 of this title.

(b) The corporation may prescribe additional
or alternative requirements for assuring, in the
case of a plan with respect to which notice is re-
quired by subsection (a)(1) of this section, that
the persons described in subsection (a)(2) of this
section—

(1) receive appropriate notice that the plan
is in reorganization,

(2) are adequately informed of the implica-
tions of reorganization status, and

(3) have reasonable access to information
relevant to the plan’s reorganization status.

(Pub. L. 93406, title IV, §4242, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1251.)

§1423. Minimum contribution requirement

(a) Maintenance of funding standard account;
amount of accumulated funding deficiency

(1) For any plan year for which a plan is in re-
organization—

(A) the plan shall continue to maintain its
funding standard account while it is in reorga-
nization, and

(B) the plan’s accumulated funding defi-
ciency under section 1084(a) of this title for
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such plan year shall be equal to the excess (if
any) of—

(i) the sum of the minimum contribution
requirement for such plan year (taking into
account any overburden credit under section
1424(a) of this title) plus the plan’s accumu-
lated funding deficiency for the preceding
plan year (determined under this section if
the plan was in reorganization during such
year or under section 1084(a) of this title if
the plan was not in reorganization), over

(ii) amounts considered contributed by em-
ployers to or under the plan for the plan
year (increased by any amount waived under
subsection (f) of this section for the plan
year).

(2) For purposes of paragraph (1), withdrawal
liability payments (whether or not received)
which are due with respect to withdrawals be-
fore the end of the base plan year shall be con-
sidered amounts contributed by the employer to
or under the plan if, as of the adjustment date,
it was reasonable for the plan sponsor to antici-
pate that such payments would be made during
the plan year.

(b) Determination of amount; applicable factors

(1) Except as otherwise provided in this sec-
tion, for purposes of this part the minimum con-
tribution requirement for a plan year in which a
plan is in reorganization is an amount equal to
the excess of—

(A) the sum of—

(i) the plan’s vested benefits charge for the
plan year, and

(ii) the increase in normal cost for the
plan year determined under the entry age
normal funding method which is attrib-
utable to plan amendments adopted while
the plan was in reorganization, over

(B) the amount of the overburden credit (if
any) determined under section 1424 of this
title for the plan year.

(2) If the plan’s current contribution base for
the plan year is less than the plan’s valuation
contribution base for the plan year, the mini-
mum contribution requirement for such plan
year shall be equal to the product of the amount
determined under paragraph (1) (after any ad-
justment required by this part other than this
paragraph) and a fraction—

(A) the numerator of which is the plan’s cur-
rent contribution base for the plan year, and

(B) the denominator of which is the plan’s
valuation contribution base for the plan year.

(3)(A) If the vested benefits charge for a plan
year of a plan in reorganization is less than the
plan’s cash-flow amount for the plan year, the
plan’s minimum contribution requirement for
the plan year is the amount determined under
paragraph (1) (determined before the application
of paragraph (2)) after substituting the term
“cash-flow amount’ for the term ‘‘vested bene-
fits charge” in paragraph (1)(A).

(B) For purposes of subparagraph (A), a plan’s
cash-flow amount for a plan year is an amount
equal to—

(i) the amount of the benefits payable under
the plan for the base plan year, plus the
amount of the plan’s administrative expenses
for the base plan year, reduced by
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(ii) the value of the available plan assets for
the base plan year determined under regula-
tions prescribed by the Secretary of the Treas-
ury,

adjusted in a manner consistent with section
1421(b)(4) of this title.

(¢) Current contribution base; valuation con-
tribution base

(1) For purposes of this part, a plan’s current
contribution base for a plan year is the number
of contribution base units with respect to which
contributions are required to be made under the
plan for that plan year, determined in accord-
ance with regulations prescribed by the Sec-
retary of the Treasury.

(2)(A) Except as provided in subparagraph (B),
for purposes of this part a plan’s valuation con-
tribution base is the number of contribution
base units for which contributions were received
for the base plan year—

(i) adjusted to reflect declines in the con-
tribution base which have occurred (or could
reasonably be anticipated) as of the adjust-
ment date for the plan year referred to in
paragraph (1),

(ii) adjusted upward (in accordance with reg-
ulations prescribed by the Secretary of the
Treasury) for any contribution base reduction
in the base plan year caused by a strike or
lockout or by unusual events, such as fire,
earthquake, or severe weather conditions, and

(iii) adjusted (in accordance with regulations
prescribed by the Secretary of the Treasury)
for reductions in the contribution base result-
ing from transfers of liabilities.

(B) For any plan year—

(i) in which the plan is insolvent (within the
meaning of section 1426(b)(1) of this title), and

(ii) beginning with the first plan year begin-
ning after the expiration of all relevant collec-
tive bargaining agreements which were in ef-
fect in the plan year in which the plan became
insolvent,

the plan’s valuation contribution base is the
greater of the number of contribution base units
for which contributions were received for the
first or second plan year preceding the first plan
year in which the plan is insolvent, adjusted as
provided in clause (ii) or (iii) of subparagraph
(A).
(d) Maximum amount; amount of funding stand-
ard requirement; applicability to plan
amendments increasing benefits

(1) Under regulations prescribed by the Sec-
retary of the Treasury, the minimum contribu-
tion requirement applicable to any plan for any
plan year which is determined under subsection
(b) of this section (without regard to subsection
(b)(2) of this section) shall not exceed an amount
which is equal to the sum of—

(A) the greater of—

(i) the funding standard requirement for
such plan year, or

(ii) 107 percent of—

(D) if the plan was not in reorganization
in the preceding plan year, the funding
standard requirement for such preceding
plan year, or
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(IT) if the plan was in reorganization in
the preceding plan year, the sum of the
amount determined under this subpara-
graph for the preceding plan year and the
amount (if any) determined under subpara-
graph (B) for the preceding plan year, plus

(B) if for the plan year a change in benefits
is first required to be considered in computing
the charges under section 412(b)(2)(A) or (B)?
of title 26, the sum of—

(i) the increase in normal cost for a plan
year determined under the entry age normal
funding method due to increases in benefits
described in section 1421(b)(4)(A)(ii) of this
title (determined without regard to section
1421(b)(4)(B)(i) of this title), and

(ii) the amount necessary to amortize in
equal annual installments the increase in
the value of vested benefits under the plan
due to increases in benefits described in
clause (i) over—

(I) 10 years, to the extent such increase
in value is attributable to persons in pay
status, or

(IT) 25 years, to the extent such increase
in value is attributable to other partici-
pants.

(2) For purposes of paragraph (1), the funding
standard requirement for any plan year is an
amount equal to the net charge to the funding
standard account for such plan year (as defined
in section 1421(b)(2) of this title).

(3)(A) In the case of a plan described in section
1396(b) of this title, if a plan amendment which
increases benefits is adopted after January 1,
1980—

(i) paragraph (1) shall apply only if the plan
is a plan described in subparagraph (B), and

(ii) the amount under paragraph (1) shall be
determined without regard to paragraph
O(®B).

(B) A plan is described in this subparagraph
if—

(i) the rate of employer contributions under
the plan for the first plan year beginning on or
after the date on which an amendment in-
creasing benefits is adopted, multiplied by the
valuation contribution base for that plan year,
equals or exceeds the sum of—

(I) the amount that would be necessary to
amortize fully, in equal annual installments,
by July 1, 1986, the unfunded vested benefits
attributable to plan provisions in effect on
July 1, 1977 (determined as of the last day of
the base plan year); and

(IT) the amount that would be necessary to
amortize fully, in equal annual installments,
over the period described in subparagraph
(C), beginning with the first day of the first
plan year beginning on or after the date on
which the amendment is adopted, the un-
funded vested benefits (determined as of the
last day of the base plan year) attributable
to each plan amendment after July 1, 1977;
and

(ii) the rate of employer contributions for
each subsequent plan year is not less than the
lesser of—

1See References in Text note below.
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(I) the rate which when multiplied by the
valuation contribution base for that subse-
quent plan year produces the annual amount
that would be necessary to complete the am-
ortization schedule described in clause (i), or

(IT) the rate for the plan year immediately
preceding such subsequent plan year, plus 5
percent of such rate.

(C) The period determined under this subpara-
graph is the lesser of—
(i) 12 years, or
(ii) a period equal in length to the average of
the remaining expected lives of all persons re-
ceiving benefits under the plan.

(4) Paragraph (1) shall not apply with respect
to a plan, other than a plan described in para-
graph (3), for the period of consecutive plan
years in each of which the plan is in reorganiza-
tion, beginning with a plan year in which occurs
the earlier of the date of the adoption or the ef-
fective date of any amendment of the plan which
increases benefits with respect to service per-
formed before the plan year in which the adop-
tion of the amendment occurred.

(e) Adjustment of vested benefits charge

In determining the minimum contribution re-
quirement with respect to a plan for a plan year
under subsection (b) of this section, the vested
benefits charge may be adjusted to reflect a plan
amendment reducing benefits under section
412(c)(8)1 of title 26.

(f) Waiver of accumulated funding deficiency

(1) The Secretary of the Treasury may waive
any accumulated funding deficiency under this
section in accordance with the provisions of sec-
tion 1082(c) of this title.

(2) Any waiver under paragraph (1) shall not be
treated as a waived funding deficiency (within
the meaning of section 1082(c)(3) of this title).

(g) Statutory methods applicable for determina-
tions

For purposes of making any determination
under this part, the requirements of section
1084(c)(3) of this title shall apply.

(Pub. L. 93-406, title IV, §4243, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1252;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445; Pub. L. 109-280, title
I, §108(b)(6)-(9), formerly §107(b)(6)—(9), Aug. 17,
2006, 120 Stat. 820, renumbered Pub. L. 111-192,
title II, §202(a), June 25, 2010, 124 Stat. 1297.)

REFERENCES IN TEXT

Section 412, referred to in subsecs. (d)(1) and (e), was
amended generally by Pub. L. 109-280, title I, §111(a),
Aug. 17, 2006, 120 Stat. 820, and as so amended, no longer
contains a subsec. (b)(2)(A) or (B) or (c)(8).

AMENDMENTS

2006—Subsec. (a)(1)(B). Pub. L. 109-280, §108(b)(6), for-
merly §107(b)(6), as renumbered by Pub. L. 111-192, sub-
stituted 1084(a)’’ for ‘‘1082(a)’’ in introductory provi-
sions and cl. (i).

Subsec. (f)(1). Pub. L. 109-280, §108(b)(7), formerly
§107(b)(7), as renumbered by Pub. L. 111-192, substituted
£1082(c)”’ for “1083(a)’’.

Subsec. (£)(2). Pub. L. 109-280, §108(b)(8), formerly
§107(b)(8), as renumbered by Pub. L. 111-192, substituted
£1082(c)(3)” for “1083(c)’’.

TITLE 29—LABOR

Page 602

Subsec. (g). Pub. L. 109-280, §108(b)(9), formerly
§107(b)(9), as renumbered by Pub. L. 111-192, substituted
€“1084(c)(3)” for <“1082(c)(3)”’.

1989—Subsecs. ()(A)(B), (e). Pub. L. 101-239 sub-
stituted ‘‘Internal Revenue Code of 1986’ for ‘‘Internal
Revenue Code of 1954, which for purposes of codifica-
tion was translated as ‘‘title 26’ thus requiring no
change in text.

EFFECTIVE DATE OF 2006 AMENDMENT
Amendment by Pub. L. 109-280 applicable to plan

years beginning after 2007, see section 108(e) of Pub. L.
109-280, set out as a note under section 1021 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT
Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which

such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
OoF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

§ 1424. Overburden credit against minimum con-
tribution requirement

(a) Applicability of overburden credit to deter-
minations

For purposes of determining the minimum
contribution requirement under section 1423 of
this title (before the application of section
1423(b)(2) or (d) of this title) the plan sponsor of
a plan which is overburdened for the plan year
shall apply an overburden credit against the
plan’s minimum contribution requirement for
the plan year (determined without regard to sec-
tion 1423(b)(2) or (d) of this title and without re-
gard to this section).

(b) Determination of overburden status of plan

A plan is overburdened for a plan year if—

(1) the average number of pay status partici-
pants under the plan in the base plan year ex-
ceeds the average of the number of active par-
ticipants in the base plan year and the 2 plan
years preceding the base plan year, and

(2) the rate of employer contributions under
the plan equals or exceeds the greater of—

(A) such rate for the preceding plan year,
or
(B) such rate for the plan year preceding
the first year in which the plan is in reorga-
nization.
(c) Amount of overburden credit

The amount of the overburden credit for a
plan year is the product of—
(1) one-half of the average guaranteed bene-
fit paid for the base plan year, and
(2) the overburden factor for the plan year.

The amount of the overburden credit for a plan
year shall not exceed the amount of the mini-
mum contribution requirement for such year
(determined without regard to this section).

(d) Amount of overburden factor

For purposes of this section, the overburden
factor of a plan for the plan year is an amount
equal to—
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(1) the average number of pay status partici-
pants for the base plan year, reduced by

(2) the average of the number of active par-
ticipants for the base plan year and for each of
the 2 plan years preceding the base plan year.

(e) Definitions; determinative factors

For purposes of this section—

(1) The term ‘‘pay status participant”
means, with respect to a plan, a participant
receiving retirement benefits under the plan.

(2) The number of active participants for a
plan year shall be the sum of—

(A) the number of active employees who
are participants in the plan and on whose be-
half contributions are required to be made
during the plan year;

(B) the number of active employees who
are not participants in the plan but who are
in an employment unit covered by a collec-
tive bargaining agreement which requires
the employees’ employer to contribute to
the plan, unless service in such employment
unit was never covered under the plan or a
predecessor thereof, and

(C) the total number of active employees
attributed to employers who made payments
to the plan for the plan year of withdrawal
liability pursuant to part 1 of this subtitle,
determined by dividing—

(i) the total amount of such payments,
by

(ii) the amount equal to the total con-
tributions received by the plan during the
plan year divided by the average number
of active employees who were participants
in the plan during the plan year.

The Secretary of the Treasury shall by regula-
tion provide alternative methods of determin-
ing active participants where (by reason of ir-
regular employment, contributions on a unit
basis, or otherwise) this paragraph does not
yield a representative basis for determining
the credit.

(3) The term ‘‘average number’’ means, with
respect to pay status participants for a plan
year, a number equal to one-half the sum of—

(A) the number with respect to the plan as
of the beginning of the plan year, and

(B) the number with respect to the plan as
of the end of the plan year.

(4) The average guaranteed benefit paid is 12
times the average monthly pension payment
guaranteed under section 1322a(c)(1) of this
title determined under the provisions of the
plan in effect at the beginning of the first plan
year in which the plan is in reorganization and
without regard to section 1322a(c)(2)! of this
title.

(5) The first year in which the plan is in re-
organization is the first of a period of 1 or
more consecutive plan years in which the plan
has been in reorganization not taking into ac-
count any plan years the plan was in reorga-
nization prior to any period of 3 or more con-
secutive plan years in which the plan was not
in reorganization.

1See References in Text note below.
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(f) Eligibility of plan for overburden credit for
plan year

(1) Notwithstanding any other provision of
this section, a plan is not eligible for an over-
burden credit for a plan year if the Secretary of
the Treasury finds that the plan’s current con-
tribution base for the plan year was reduced,
without a corresponding reduction in the plan’s
unfunded vested benefits attributable to pay
status participants, as a result of a change in an
agreement providing for employer contributions
under the plan.

(2) For purposes of paragraph (1), a complete
or partial withdrawal of an employer (within the
meaning of part 1 of this subtitle) does not im-
pair a plan’s eligibility for an overburden credit,
unless the Secretary of the Treasury finds that
a contribution base reduction described in para-
graph (1) resulted from a transfer of liabilities
to another plan in connection with the with-
drawal.

(g) Overburden credit where 2 or more multiem-
ployer plans merge

Notwithstanding any other provision of this
section, if 2 or more multiemployer plans merge,
the amount of the overburden credit which may
be applied under this section with respect to the
plan resulting from the merger for any of the 3
plan years ending after the effective date of the
merger shall not exceed the sum of the used
overburden credit for each of the merging plans
for its last plan year ending before the effective
date of the merger. For purposes of the preced-
ing sentence, the used overburden credit is that
portion of the credit which does not exceed the
excess of the minimum contribution require-
ment (determined without regard to any over-
burden requirement under this section) over the
employer contributions required under the plan.

(Pub. L. 93-406, title IV, §4244, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1255.)

REFERENCES IN TEXT

Section 1322a(c)(2) of this title, referred to in subsec.
(e)(4), was repealed and former section 1322a(c)(3) was
redesignated section 1322a(c)(2) by Pub. L. 106-554,
§1(a)(6) [title IX, §951(a)(3)], Dec. 21, 2000, 114 Stat. 2763,
2763A-586.

§ 1425. Adjustments in accrued benefits

(a) Amendment of multiemployer plan in reorga-
nization to reduce or eliminate accrued ben-
efits attributable to employer contributions
ineligible for guarantee of corporation; ad-
justment of vested benefits charge to reflect
plan amendment

(1) Notwithstanding sections 1053 and 1054 of
this title, a multiemployer plan in reorganiza-
tion may be amended in accordance with this
section, to reduce or eliminate accrued benefits
attributable to employer contributions which,
under section 1322a(b) of this title, are not eligi-
ble for the corporation’s guarantee. The preced-
ing sentence shall only apply to accrued benefits
under plan amendments (or plans) adopted after
March 26, 1980, or under collective bargaining
agreements entered into after March 26, 1980.

(2) In determining the minimum contribution
requirement with respect to a plan for a plan
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year under section 1423(b) of this title, the vest-
ed benefits charge may be adjusted to reflect a
plan amendment reducing benefits under this
section or section 412(c)(8)! of title 26, but only
if the amendment is adopted and effective no
later than 2% months after the end of the plan
year, or within such extended period as the Sec-
retary of the Treasury may prescribe by regula-
tion under section 412(c)(10)1 of title 26.
(b) Reduction of accrued benefits; notice by plan
sponsors to plan participants and bene-
ficiaries

(1) Accrued benefits may not be reduced under
this section unless—

(A) notice has been given, at least 6 months
before the first day of the plan year in which
the amendment reducing benefits is adopted,
to—

(i) plan participants and beneficiaries,

(ii) each employer who has an obligation
to contribute (within the meaning of section
1392(a) of this title) under the plan, and

(iii) each employee organization which, for
purposes of collective bargaining, represents
plan participants employed by such an em-
ployer,

that the plan is in reorganization and that, if
contributions under the plan are not in-
creased, accrued benefits under the plan will
be reduced or an excise tax will be imposed on
employers;

(B) in accordance with regulations pre-
scribed by the Secretary of the Treasury—

(i) any category of accrued benefits is not
reduced with respect to inactive participants
to a greater extent proportionally than such
category of accrued benefits is reduced with
respect to active participants,

(ii) benefits attributable to employer con-
tributions other than accrued benefits and
the rate of future benefit accruals are re-
duced at least to an extent equal to the re-
duction in accrued benefits of inactive par-
ticipants, and

(iii) in any case in which the accrued bene-
fit of a participant or beneficiary is reduced
by changing the benefit form or the require-
ments which the participant or beneficiary
must satisfy to be entitled to the benefit,
such reduction is not applicable to—

(I) any participant or beneficiary in pay
status on the effective date of the amend-
ment, or the beneficiary of such a partici-
pant, or

(IT) any participant who has attained
normal retirement age, or who is within 5
years of attaining normal retirement age,
on the effective date of the amendment, or
the beneficiary of any such participant;
and

(C) the rate of employer contributions for
the plan year in which the amendment be-
comes effective and for all succeeding plan
years in which the plan is in reorganization
equals or exceeds the greater of—

(i) the rate of employer contributions, cal-
culated without regard to the amendment,

1See References in Text note below.
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for the plan year in which the amendment
becomes effective, or

(ii) the rate of employer contributions for
the plan year preceding the plan year in
which the amendment becomes effective.

(2) The plan sponsors shall include in any no-
tice required to be sent to plan participants and
beneficiaries under paragraph (1) information as
to the rights and remedies of plan participants
and beneficiaries as well as how to contact the
Department of Labor for further information
and assistance where appropriate.

(c) Recoupment by plan of excess benefit pay-
ment

A plan may not recoup a benefit payment
which is in excess of the amount payable under
the plan because of an amendment retroactively
reducing accrued benefits under this section.

(d) Amendment of plan to increase or restore ac-
crued benefits previously reduced or rate of
future benefit accruals; conditions, applica-
ble factors, etc.

(1)(A) A plan which has been amended to re-
duce accrued benefits under this section may be
amended to increase or restore accrued benefits,
or the rate of future benefit accruals, only if the
plan is amended to restore levels of previously
reduced accrued benefits of inactive participants
and of participants who are within 5 years of at-
taining normal retirement age to at least the
same extent as any such increase in accrued
benefits or in the rate of future benefit accruals.

(B) For purposes of this subsection, in the case
of a plan which has been amended under this
section to reduce accrued benefits—

(i) an increase in a benefit, or in the rate of
future benefit accruals, shall be considered a
benefit increase to the extent that the benefit,
or the accrual rate, is thereby increased above
the highest benefit level, or accrual rate,
which was in effect under the terms of the
plan before the effective date of the amend-
ment reducing accrued benefits, and

(ii) an increase in a benefit, or in the rate of
future benefit accruals, shall be considered a
benefit restoration to the extent that the ben-
efit, or the accrual rate, is not thereby in-
creased above the highest benefit level, or ac-
crual rate, which was in effect under the terms
of the plan immediately before the effective
date of the amendment reducing accrued bene-
fits.

(2) If a plan is amended to partially restore
previously reduced accrued benefit levels, or the
rate of future benefit accruals, the benefits of
inactive participants shall be restored in at
least the same proportions as other accrued ben-
efits which are restored.

(3) No benefit increase under a plan may take
effect in a plan year in which an amendment re-
ducing accrued benefits under the plan, in ac-
cordance with this section, is adopted or first
becomes effective.

(4) A plan is not required to make retroactive
benefit payments with respect to that portion of
an accrued benefit which was reduced and subse-
quently restored under this section.

(e) “Inactive participant” defined

For purposes of this section, ‘‘inactive partici-
pant” means a person not in covered service
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under the plan who is in pay status under the
plan or who has a nonforfeitable benefit under
the plan.

(f) Promulgation of rules; contents, etc.

The Secretary of the Treasury may prescribe
rules under which, notwithstanding any other
provision of this section, accrued benefit reduc-
tions or benefit increases for different partici-
pant groups may be varied equitably to reflect
variations in contribution rates and other rel-
evant factors reflecting differences in nego-
tiated levels of financial support for plan benefit
obligations.

(Pub. L. 93406, title IV, §4244A, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1257;
amended Pub. L. 101-239, title VII, §7891(a)(1),
Dec. 19, 1989, 103 Stat. 2445.)

REFERENCES IN TEXT

Section 412, referred to in subsec. (a)(2), was amended
generally by Pub. L. 109-280, title I, §111(a), Aug. 17,
2006, 120 Stat. 820, and as so amended, no longer con-
tains a subsec. (c)(8) or (10).

AMENDMENTS

1989—Subsec. (a)(2). Pub. L. 101-239 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954’, which for purposes of codification was
translated as ‘‘title 26 thus requiring no change in
text.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

§ 1426. Insolvent plans

(a) Suspension of payments of benefits; condi-
tions, amount, etc.

Notwithstanding sections 1053 and 1054 of this
title, in any case in which benefit payments
under an insolvent multiemployer plan exceed
the resource benefit level, any such payments of
benefits which are not basic benefits shall be
suspended, in accordance with this section, to
the extent necessary to reduce the sum of such
payments and the payments of such basic bene-
fits to the greater of the resource benefit level
or the level of basic benefits, unless an alter-
native procedure is prescribed by the corpora-
tion under section 1322a(g)(5b) of this title.

(b) Determination of insolvency status for plan
year; definitions
For purposes of this section, for a plan year—

(1) a multiemployer plan is insolvent if the
plan’s available resources are not sufficient to
pay benefits under the plan when due for the
plan year, or if the plan is determined to be in-
solvent under subsection (d) of this section;

(2) “‘resource benefit level” means the level
of monthly benefits determined under sub-
sections (¢)(1) and (3) and (d)(3) of this section
to be the highest level which can be paid out
of the plan’s available resources;

(3) ‘‘available resources’” means the plan’s
cash, marketable assets, contributions, with-
drawal liability payments, and earnings, less
reasonable administrative expenses and
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amounts owed for such plan year to the cor-
poration under section 1431(b)(2) of this title;
and

(4) ‘““insolvency year’” means a plan year in
which a plan is insolvent.

(c) Determination by plan sponsor of plan in re-
organization of resource benefit level of plan
for each insolvency year; uniform applica-
tion of suspension of benefits; adjustments of
benefit payments

(1) The plan sponsor of a plan in reorganiza-
tion shall determine in writing the plan’s re-
source benefit level for each insolvency year,
based on the plan sponsor’s reasonable projec-
tion of the plan’s available resources and the
benefits payable under the plan.

(2) The suspension of benefit payments under
this section shall, in accordance with regula-
tions prescribed by the Secretary of the Treas-
ury, apply in substantially uniform proportions
to the benefits of all persons in pay status (with-
in the meaning of section 1421(b)(6) of this title)
under the plan, except that the Secretary of the
Treasury may prescribe rules under which bene-
fit suspensions for different participant groups
may be varied equitably to reflect variations in
contribution rates and other relevant factors in-
cluding differences in negotiated levels of finan-
cial support for plan benefit obligations.

(3) Notwithstanding paragraph (2), if a plan
sponsor determines in writing a resource benefit
level for a plan year which is below the level of
basic benefits, the payment of all benefits other
than basic benefits must be suspended for that
plan year.

(4)(A) If, by the end of an insolvency year, the
plan sponsor determines in writing that the
plan’s available resources in that insolvency
year could have supported benefit payments
above the resource benefit level for that insol-
vency year, the plan sponsor shall distribute the
excess resources to the participants and bene-
ficiaries who received benefit payments from
the plan in that insolvency year, in accordance
with regulations prescribed by the Secretary of
the Treasury.

(B) For purposes of this paragraph, the term
‘‘excess resources’’ means available resources
above the amount necessary to support the re-
source benefit level, but no greater than the
amount necessary to pay benefits for the plan
year at the benefit levels under the plan.

(5) If, by the end of an insolvency year, any
benefit has not been paid at the resource benefit
level, amounts up to the resource benefit level
which were unpaid shall be distributed to the
participants and beneficiaries, in accordance
with regulations prescribed by the Secretary of
the Treasury, to the extent possible taking into
account the plan’s total available resources in
that insolvency year.

(6) Except as provided in paragraph (4) or (5),
a plan is not required to make retroactive bene-
fit payments with respect to that portion of a
benefit which was suspended under this section.
(d) Applicability and determinations respecting

plan assets; time for determinations of re-
source benefit level and level of basic bene-
fits

(1) As of the end of the first plan year in which
a plan is in reorganization, and at least every 3
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plan years thereafter (unless the plan is no
longer in reorganization), the plan sponsor shall
compare the value of plan assets (determined in
accordance with section 1423(b)(3)(B)(ii) of this
title) for that plan year with the total amount
of benefit payments made under the plan for
that plan year. Unless the plan sponsor deter-
mines that the value of plan assets exceeds 3
times the total amount of benefit payments, the
plan sponsor shall determine whether the plan
will be insolvent in any of the next 5 plan years.
If the plan sponsor makes such a determination
that the plan will be insolvent in any of the next
5 plan years, the plan sponsor shall make the
comparison under this paragraph at least annu-
ally until the plan sponsor makes a determina-
tion that the plan will not be insolvent in any of
the next 5 plan years.

(2) If, at any time, the plan sponsor of a plan
in reorganization reasonably determines, taking
into account the plan’s recent and anticipated
financial experience, that the plan’s available
resources are not sufficient to pay benefits
under the plan when due for the next plan year,
the plan sponsor shall make such determination
available to interested parties.

(3) The plan sponsor of a plan in reorganiza-
tion shall determine in writing for each insol-
vency year the resource benefit level and the
level of basic benefits no later than 3 months be-
fore the insolvency year.

(e) Notice, etc., requirements of plan sponsor of
plan in reorganization regarding insolvency
and resource benefit levels

(1) If the plan sponsor of a plan in reorganiza-
tion determines under subsection (d)(1) or (2) of
this section that the plan may become insolvent
(within the meaning of subsection (b)(1) of this
section), the plan sponsor shall—

(A) notify the Secretary of the Treasury, the
corporation, the parties described in section
1422(a)(2) of this title, and the plan partici-
pants and beneficiaries of that determination,
and

(B) inform the parties described in section
1422(a)(2) of this title and the plan participants
and beneficiaries that if insolvency occurs cer-
tain benefit payments will be suspended, but
that basic benefits will continue to be paid.

(2) No later than 2 months before the first day
of each insolvency year, the plan sponsor of a
plan in reorganization shall notify the Secretary
of the Treasury, the corporation, and the parties
described in paragraph (1)(B) of the resource
benefit level determined in writing for that in-
solvency year.

(3) In any case in which the plan sponsor an-
ticipates that the resource benefit level for an
insolvency year may not exceed the level of
basic benefits, the plan sponsor shall notify the
corporation.

(4) Notice required by this subsection shall be
given in accordance with regulations prescribed
by the corporation, except that notice to the
Secretary of the Treasury shall be given in ac-
cordance with regulations prescribed by the Sec-
retary of the Treasury.

(5) The corporation may prescribe a time other
than the time prescribed by this section for the
making of a determination or the filing of a no-
tice under this section.
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(f) Financial assistance from corporation; condi-
tions and criteria applicable

(1) If the plan sponsor of an insolvent plan, for
which the resource benefit level is above the
level of basic benefits, anticipates that, for any
month in an insolvency year, the plan will not
have funds sufficient to pay basic benefits, the
plan sponsor may apply for financial assistance
from the corporation under section 1431 of this
title.

(2) A plan sponsor who has determined a re-
source benefit level for an insolvency year which
is below the level of basic benefits shall apply
for financial assistance from the corporation
under section 1431 of this title.

(Pub. L. 93-406, title IV, §4245, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat. 1259;
amended Pub. L. 109-280, title II, §203(a), Aug. 17,
2006, 120 Stat. 886.)

AMENDMENTS

2006—Subsec. (d)(1). Pub. L. 109-280 substituted ‘5
plan years’ for ‘‘3 plan years’ the second place it ap-
peared and inserted at end ‘‘If the plan sponsor makes
such a determination that the plan will be insolvent in
any of the next 5 plan years, the plan sponsor shall
make the comparison under this paragraph at least an-
nually until the plan sponsor makes a determination
that the plan will not be insolvent in any of the next
5 plan years.”

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title II, §203(b), Aug. 17, 2006, 120 Stat.
886, provided that: ‘““The amendments made by this sec-
tion [amending this section] shall apply with respect to
determinations made in plan years beginning after
2007.”

WITHDRAWAL LIABILITY OF EMPLOYER FROM PLAN TER-
MINATING WHILE PLAN INSOLVENT WITHIN THIS SEC-
TION: DETERMINATIONS, FACTORS, ETC.

Section 108(c)(3) of Pub. L. 96-364 provided that:

““(A) For the purpose of determining the withdrawal
liability of an employer under title IV of the Employee
Retirement Income Security Act of 1974 [this sub-
chapter] from a plan that terminates while the plan is
insolvent (within the meaning of section 4245 of such
Act [this section]), the plan’s unfunded vested benefits
shall be reduced by an amount equal to the sum of all
overburden credits that were applied in determining
the plan’s accumulated funding deficiency for all plan
years preceding the first plan year in which the plan is
insolvent, plus interest thereon.

‘(B) The provisions of subparagraph (A) apply only
if—

‘(i) the plan would have been eligible for the over-
burden credit in the last plan year beginning before
the date of the enactment of this Act [Sept. 26, 1980],
if section 4243 of the Employee Retirement Income
Security Act of 1974 [section 1423 of this title] had
been in effect for that plan year, and

‘‘(ii) the Pension Benefit Guaranty Corporation de-
termines that the reduction of unfunded vested bene-
fits under subparagraph (A) would not significantly
increase the risk of loss to the corporation.”

PART 4—FINANCIAL ASSISTANCE

§ 1431. Assistance by corporation

(a) Authority; procedure applicable; amount

If, upon receipt of an application for financial
assistance under section 1426(f) of this title or
section 1441(d) of this title, the corporation veri-
fies that the plan is or will be insolvent and un-
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able to pay basic benefits when due, the corpora-
tion shall provide the plan financial assistance
in an amount sufficient to enable the plan to
pay basic benefits under the plan.

(b) Conditions; repayment terms

(1) Financial assistance shall be provided
under such conditions as the corporation deter-
mines are equitable and are appropriate to pre-
vent unreasonable loss to the corporation with
respect to the plan.

(2) A plan which has received financial assist-
ance shall repay the amount of such assistance
to the corporation on reasonable terms consist-
ent with regulations prescribed by the corpora-
tion.

(¢) Assistance pending final determination of ap-
plication

Pending determination of the amount de-
scribed in subsection (a) of this section, the cor-
poration may provide financial assistance in
such amounts as it considers appropriate in
order to avoid undue hardship to plan partici-
pants and beneficiaries.

(Pub. L. 93-406, title IV, §4261, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1261.)

EFFECTIVE DATE

Part effective Sept. 26, 1980, except as specifically
provided, see section 1461(e) of this title.

PART 5—BENEFITS AFTER TERMINATION

§ 1441. Benefits under certain terminated plans

(a) Amendment of plan by plan sponsor to re-
duce benefits, and suspension of benefit pay-
ments

Notwithstanding sections 1053 and 1054 of this
title, the plan sponsor of a terminated multiem-
ployer plan to which section 1341a(d) of this title
applies shall amend the plan to reduce benefits,
and shall suspend benefit payments, as required
by this section.

(b) Determinations respecting value of non-
forfeitable benefits under terminated plan
and value of assets of plan

(1) The value of nonforfeitable benefits under a
terminated plan referred to in subsection (a) of
this section, and the value of the plan’s assets,
shall be determined in writing, in accordance
with regulations prescribed by the corporation,
as of the end of the plan year during which sec-
tion 134la(d) of this title becomes applicable to
the plan, and each plan year thereafter.

(2) For purposes of this section, plan assets in-
clude outstanding claims for withdrawal liabil-
ity (within the meaning of section 1301(a)(12) of
this title).

(¢) Amendment of plan by plan sponsor to reduce
benefits for conservation of assets; factors
applicable

(1) If, according to the determination made
under subsection (b) of this section, the value of
nonforfeitable benefits exceeds the value of the
plan’s assets, the plan sponsor shall amend the
plan to reduce benefits under the plan to the ex-
tent necessary to ensure that the plan’s assets
are sufficient, as determined and certified in ac-
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cordance with regulations prescribed by the cor-
poration, to discharge when due all of the plan’s
obligations with respect to nonforfeitable bene-
fits.

(2) Any plan amendment required by this sub-
section shall, in accordance with regulations
prescribed by the Secretary of the Treasury—

(A) reduce benefits only to the extent nec-
essary to comply with paragraph (1);

(B) reduce accrued benefits only to the ex-
tent that those benefits are not eligible for the
corporation’s guarantee under section 1322a(b)
of this title;

(C) comply with the rules for and limitations
on benefit reductions under a plan in reorga-
nization, as prescribed in section 1425 of this
title, except to the extent that the corpora-
tion prescribes other rules and limitations in
regulations under this section; and

(D) take effect no later than 6 months after
the end of the plan year for which it is deter-
mined that the value of nonforfeitable benefits
exceeds the value of the plan’s assets.

(d) Suspension of benefit payments; determina-
tive factors; powers and duties of plan spon-
sor; retroactive benefit payments

(1) In any case in which benefit payments
under a plan which is insolvent under paragraph
(2)(A) exceed the resource benefit level, any such
payments which are not basic benefits shall be
suspended, in accordance with this subsection,
to the extent necessary to reduce the sum of
such payments and such basic benefits to the
greater of the resource benefit level or the level
of basic benefits, unless an alternative proce-
dure is prescribed by the corporation in connec-
tion with a supplemental guarantee program es-
tablished under section 1322a(g)(2) of this title.

(2) For purposes of this subsection, for a plan
year—

(A) a plan is insolvent if—

(i) the plan has been amended to reduce
benefits to the extent permitted by sub-
section (c¢) of this section, and

(ii) the plan’s available resources are not
sufficient to pay benefits under the plan
when due for the plan year; and

(B) ‘‘resource benefit level” and ‘‘available
resources’” have the meanings set forth in
paragraphs (2) and (3), respectively, of section
1426(b) of this title.

(3) The plan sponsor of a plan which is insol-
vent (within the meaning of paragraph (2)(A))
shall have the powers and duties of the plan
sponsor of a plan in reorganization which is in-
solvent (within the meaning of section 1426(b)(1)
of this title), except that regulations governing
the plan sponsor’s exercise of those powers and
duties under this section shall be prescribed by
the corporation, and the corporation shall pre-
scribe by regulation notice requirements which
assure that plan participants and beneficiaries
receive adequate notice of benefit suspensions.

(4) A plan is not required to make retroactive
benefit payments with respect to that portion of
a benefit which was suspended under this sub-
section, except that the provisions of section
1426(c)(4) and (5) of this title shall apply in the
case of plans which are insolvent under para-
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graph (2)(A), in connection with the plan year
during which such section 1341a(d) of this title
first became applicable to the plan and every
year thereafter, in the same manner and to the
same extent as such provisions apply to insol-
vent plans in reorganization under section 1426
of this title, in connection with insolvency years
under such section 1426 of this title.

(Pub. L. 93406, title IV, §4281, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1261.)

EFFECTIVE DATE

Part effective Sept. 26, 1980, except as specifically
provided, see section 1461(e) of this title.

PART 6—ENFORCEMENT

§1451. Civil actions
(a) Persons entitled to maintain actions

(1) A plan fiduciary, employer, plan partici-
pant, or beneficiary, who is adversely affected
by the act or omission of any party under this
subtitle with respect to a multiemployer plan,
or an employee organization which represents
such a plan participant or beneficiary for pur-
poses of collective bargaining, may bring an ac-
tion for appropriate legal or equitable relief, or
both.

(2) Notwithstanding paragraph (1), this section
does not authorize an action against the Sec-
retary of the Treasury, the Secretary of Labor,
or the corporation.

(b) Failure of employer to make withdrawal li-
ability payment within prescribed time

In any action under this section to compel an
employer to pay withdrawal liability, any fail-
ure of the employer to make any withdrawal 1i-
ability payment within the time prescribed shall
be treated in the same manner as a delinquent
contribution (within the meaning of section 1145
of this title).

(c) Jurisdiction of Federal and State courts

The district courts of the United States shall
have exclusive jurisdiction of an action under
this section without regard to the amount in
controversy, except that State courts of com-
petent jurisdiction shall have concurrent juris-
diction over an action brought by a plan fidu-
ciary to collect withdrawal liability.

(d) Venue and service of process

An action under this section may be brought
in the district where the plan is administered or
where a defendant resides or does business, and
process may be served in any district where a
defendant resides, does business, or may be
found.

(e) Costs and expenses

In any action under this section, the court
may award all or a portion of the costs and ex-
penses incurred in connection with such action,
including reasonable attorney’s fees, to the pre-
vailing party.

(f) Time limitations

An action under this section may not be
brought after the later of—
(1) 6 years after the date on which the cause
of action arose, or
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(2) 3 years after the earliest date on which
the plaintiff acquired or should have acquired
actual knowledge of the existence of such
cause of action; except that in the case of
fraud or concealment, such action may be
brought not later than 6 years after the date
of discovery of the existence of such cause of
action.

(g) Service of complaint on corporation; inter-
vention by corporation

A copy of the complaint in any action under
this section or section 1401 of this title shall be
served upon the corporation by certified mail.
The corporation may intervene in any such ac-
tion.

(Pub. L. 93-406, title IV, §4301, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1263.)

EFFECTIVE DATE

Part effective Sept. 26, 1980, except as specifically
provided, see section 1461(e) of this title.

§ 1452. Penalty for failure to provide notice

Any person who fails, without reasonable
cause, to provide a notice required under this
subtitle or any implementing regulations shall
be liable to the corporation in an amount up to
$100 for each day for which such failure con-
tinues. The corporation may bring a civil action
against any such person in the United States
District Court for the District of Columbia or in
any district court of the United States within
the jurisdiction of which the plan assets are lo-
cated, the plan is administered, or a defendant
resides or does business, and process may be
served in any district where a defendant resides,
does business, or may be found.

(Pub. L. 93-406, title IV, §4302, as added Pub. L.
96-364, title I, §104(2), Sept. 26, 1980, 94 Stat.
1263.)

§ 1453. Election of plan status
(a) Authority, time, and criteria

Within one year after September 26, 1980, a
multiemployer plan may irrevocably elect, pur-
suant to procedures established by the corpora-
tion, that the plan shall not be treated as a
multiemployer plan for any purpose under this
chapter or the Internal Revenue Code of 1954, if
for each of the last 3 plan years ending prior to
the effective date of the Multiemployer Pension
Plan Amendments Act of 1980—

(1) the plan was not a multiemployer plan
because the plan was not a plan described in
section 1002(37)(A)(iii) of this title and section
414(f)(1)(C) of title 26 (as such provisions were
in effect on the day before September 26, 1980);
and

(2) the plan had been identified as a plan
that was not a multiemployer plan in substan-
tially all its filings with the corporation, the
Secretary of Labor and the Secretary of the
Treasury.

(b) Requirements

An election described in subsection (a) of this
section shall be effective only if—

(1) the plan is amended to provide that it

shall not be treated as a multiemployer plan
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for all purposes under this chapter and the In-
ternal Revenue Code of 1954, and

(2) written notice of the amendment is pro-
vided to the corporation within 60 days after
the amendment is adopted.

(c) Effective date

An election described in subsection (a) of this
section shall be treated as being effective as of
September 26, 1980.

(Pub. L. 93-406, title IV, §4303, as added Pub. L.
96-364, title I, §108(f), Sept. 26, 1980, 94 Stat. 1270.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b)(1), was
in the original ‘‘this Act’”, meaning Pub. L. 93-406,
known as the Employee Retirement Income Security
Act of 1974. Titles I, III, and IV of such Act are classi-
fied principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 1001 of this title and Tables.

The Internal Revenue Code of 1954, referred to in sub-
secs. (a) and (b)(1), was redesignated the Internal Reve-
nue Code of 1986 by Pub. L. 99-514, §2, Oct. 22, 1986, 100
Stat. 2095, and is classified to Title 26, Internal Reve-
nue Code.

For the effective date of the Multiemployer Pension
Plan Amendments Act of 1980, referred to in subsec. (a),
see section 1461(e) of this title.

SUBTITLE F—TRANSITION RULES AND EFFECTIVE
DATES

AMENDMENTS

1980—Pub. L. 96-364, title I, §104(1), Sept. 26, 1980, 94
Stat. 1217, substituted ‘‘Subtitle F—Transition Rules
and Effective Dates” for ‘‘Subtitle E—Effective Date;
Special Rules’.

§ 1461. Effective date; special rules

(a) The provisions of this subchapter take ef-
fect on September 2, 1974.

(b) Notwithstanding the provisions of sub-
section (a) of this section, the corporation shall
pay benefits guaranteed under this subchapter
with respect to any plan—

(1) which is not a multiemployer plan,

(2) which terminates after June 30, 1974, and
before September 2, 1974,

(3) to which section 1321 of this title would
apply if that section were effective beginning
on July 1, 1974, and

(4) with respect to which a notice is filed
with the Secretary of Labor and received by
him not later than 10 days after September 2,
1974, except that, for reasonable cause shown,
such notice may be filed with the Secretary of
Labor and received by him not later than Oc-
tober 31, 1974, stating that the plan is a plan
described in paragraphs (1), (2), and (3).

The corporation shall not pay benefits guaran-
teed under this subchapter with respect to a
plan described in the preceding sentence unless
the corporation finds substantial evidence that
the plan was terminated for a reasonable busi-
ness purpose and not for the purpose of obtain-
ing the payment of benefits by the corporation
under this subchapter or for the purpose of
avoiding the liability which might be imposed
under subtitle D of this subchapter if the plan
terminated on or after September 2, 1974. The
provisions of subtitle D of this subchapter do
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not apply in the case of such a plan which termi-
nates before September 2, 1974. For purposes of
determining whether a plan is a plan described
in paragraph (2), the provisions of section 1348 of
this title shall not apply, but the corporation
shall make the determination on the basis of the
date on which benefits ceased to accrue or on
any other reasonable basis consistent with the
purposes of this subsection.

(c)(1) Except as provided in paragraphs (2), (3),
and (4), the corporation shall not pay benefits
guaranteed under this subchapter with respect
to a multiemployer plan which terminates be-
fore August 1, 1980. Whenever the corporation
exercises the authority granted under paragraph
(2) or (3), the corporation shall notify the Com-
mittee on Education and Labor and the Commit-
tee on Ways and Means of the House of Rep-
resentatives, and the Committee on Labor and
Public Welfare and the Committee on Finance of
the Senate.

(2) The corporation may, in its discretion, pay
benefits guaranteed under this subchapter with
respect to a multiemployer plan which termi-
nates after September 2, 1974 and before August
1, 1980, if—

(A) the plan was maintained during the 60
months immediately preceding the date on
which the plan terminates, and

(B) the corporation determines that the pay-
ment by the corporation of benefits guaran-
teed under this subchapter with respect to
that plan will not jeopardize the payments the
corporation anticipates it may be required to
make in connection with benefits guaranteed
under this subchapter with respect to multi-
employer plans which terminate after July 31,
1980.

(3) Notwithstanding any provision of section
1321 or 1322 of this title which would prevent
such payments, the corporation, in carrying out
its authority under paragraph (2), may pay bene-
fits guaranteed under this subchapter with re-
spect to a multiemployer plan described in para-
graph (2) in any case in which those benefits
would otherwise not be payable if—

(A) the plan has been in effect for at least 5
years,

(B) the plan has been in substantial compli-
ance with the funding requirements for a
qualified plan with respect to the employees
and former employees in those employment
units on the basis of which the participating
employers have contributed to the plan for the
preceding 5 years, and

(C) the participating employers and em-
ployee organization or organizations had no
reasonable recourse other than termination.

(4) If the corporation determines, under para-
graph (2) or (3), that it will pay benefits guaran-
teed under this subchapter with respect to a
multiemployer plan which terminates before
August 1, 1980, the corporation—

(A) may establish requirements for the con-
tinuation of payments which commenced be-
fore January 2, 1974, with respect to retired
participants under the plan,

(B) may not, notwithstanding any other pro-
vision of this subchapter, make payments with
respect to any participant under such a plan
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who, on January 1, 1974, was receiving pay-
ment of retirement benefits, in excess of the
amounts and rates payable with respect to
such participant on that date,

(C) may not make any payments with re-
spect to benefits guaranteed under this sub-
chapter in connection with such a plan which
are derived, directly or indirectly, from
amounts borrowed under section 1305(c) of this
title, and

(D) shall review from time to time payments
made under the authority granted to it by
paragraphs (2) and (3), and reduce or terminate
such payments to the extent necessary to
avoid jeopardizing the ability of the corpora-
tion to make payments of benefits guaranteed
under this subchapter in connection with
multiemployer plans which terminate after
July 31, 1980, without increasing premium
rates for such plans.

(d) Notwithstanding any other provision of
this subchapter, guaranteed benefits payable by
the corporation pursuant to its discretionary
authority under this section shall continue to be
paid at the level guaranteed under section 1322
of this title, without regard to any limitation on
payment under subparagraph (C) or (D) of sub-
section (c)(4) of this section.

(e)(1) Except as provided in paragraphs (2), (3),
and (4), the amendments to this chapter made
by the Multiemployer Pension Plan Amend-
ments Act of 1980 shall take effect on September
26, 1980.

(2)(A) Except as provided in this paragraph,
part 1 of subtitle E of this subchapter, relating
to withdrawal liability, takes effect on Septem-
ber 26, 1980.

(B) For purposes of determining withdrawal 1i-
ability under part 1 of subtitle E of this sub-
chapter, an employer who has withdrawn from a
plan shall be considered to have withdrawn from
a multiemployer plan if, at the time of the with-
drawal, the plan was a multiemployer plan as
defined in section 1301(a)(3) of this title as in ef-
fect at the time of the withdrawal.

(3) Sections 1421 through 1426 of this title, re-
lating to multiemployer plan reorganization,
shall take effect, with respect to each plan, on
the first day of the first plan year beginning on
or after the earlier of—

(A) the date on which the last collective bar-
gaining agreement providing for employer
contributions under the plan, which was in ef-
fect on September 26, 1980, expires, without re-
gard to extensions agreed to on or after Sep-
tember 26, 1980, or

(B) 3 years after September 26, 1980.

(4) Section 1415 of this title shall take effect
on September 26, 1980.

(f)(1) In the event that before September 26,
1980, the corporation has determined that—

(A) an employer has withdrawn from a
multiemployer plan under section 1363 of this
title, and

(B) the employer is liable to the corporation
under such section,

the corporation shall retain the amount of li-
ability paid to it or furnished in the form of a
bond and shall pay such liability to the plan in
the event the plan terminates in accordance
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with section 134la(a)(2) of this title before the
earlier of September 26, 1985, or the day after the
b-year period commencing on the date of such
withdrawal.

(2) In any case in which the plan is not so ter-
minated within the period described in para-
graph (1), the liability of the employer is abated
and any payment held in escrow shall be re-
funded without interest to the employer or the
employer’s bond shall be cancelled.

(2)(1) In any case in which an employer or em-
ployers withdrew from a multiemployer plan be-
fore the effective date of part 1 of subtitle E of
this subchapter, the corporation may—

(A) apply section 1363(d) of this title, as in
effect before the amendments made by the
Multiemployer Pension Plan Amendments Act
of 1980, to such plan,

(B) assess liability against the withdrawn
employer with respect to the resulting termi-
nated plan,

(C) guarantee benefits under the terminated
plan under section 1322 of this title, as in ef-
fect before such amendments, and

(D) if necessary, enforce such action through
suit brought under section 1303 of this title.

(2) The corporation shall use the revolving
fund used by the corporation with respect to
basic benefits guaranteed under section 1322a of
this title in guaranteeing benefits under a ter-
minated plan described in this subsection.

(h)(1) In the case of an employer who entered
into a collective bargaining agreement—

(A) which was effective on January 12, 1979,
and which remained in effect through May 15,
1982, and

(B) under which contributions to a multiem-
ployer plan were to cease on January 12, 1982,

any withdrawal liability incurred by the em-
ployer pursuant to part 1 of subtitle E of this
subchapter as a result of the complete or partial
withdrawal of the employer from the multiem-
ployer plan before January 16, 1982, shall be
void.
(2) In any case in which—
(A) an employer engaged in the grocery
wholesaling business—
(i) had ceased all covered operations under
a multiemployer plan before June 30, 1981,
and had relocated its operations to a new fa-
cility in another State, and
(ii) had notified a local union representa-
tive on May 14, 1980, that the employer had
tentatively decided to discontinue oper-
ations and relocate to a new facility in an-
other State, and

(B) all State and local approvals with re-
spect to construction of and commencement of
operations at the new facility had been ob-
tained, a contract for construction had been
entered into, and construction of the new fa-
cility had begun before September 26, 1980,

any withdrawal liability incurred by the em-
ployer pursuant to part 1 of subtitle E of this
subchapter as a result of the complete or partial
withdrawal of the employer from the multiem-
ployer plan before June 30, 1981, shall be void.

(i) The preceding provisions of this section
shall not apply with respect to amendments



Page 611

made to this subchapter in provisions enacted
after October 22, 1986.

(Pub. L. 93-406, title IV, §4402, formerly §4082,
Sept. 2, 1974, 88 Stat. 1034; S. Res. 4, Feb. 4, 1977;
Pub. L. 95214, §1, Dec. 19, 1977, 91 Stat. 1501; S.
Res. 30, Mar. 7, 1979; Pub. L. 96-24, June 19, 1979,
93 Stat. 70; Pub. L. 96-239, Apr. 30, 1980, 94 Stat.
341; Pub. L. 96-293, §1, June 30, 1980, 94 Stat. 610;
renumbered and amended Pub. L. 96-364, title I,
§108(a)-(c)(1), Sept. 26, 1980, 94 Stat. 1267; Pub. L.
98-369, div. A, title V, §558(b)(1)(B), (C), July 18,
1984, 98 Stat. 899; Pub. L. 99-514, title XVIII,
§1852(i), Oct. 22, 1986, 100 Stat. 2869; Pub. L.
101-239, title VII, §§7862(a), 7894(h)(5)(A), Dec. 19,
1989, 103 Stat. 2431, 2451.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (e)(1), was in the
original ‘‘this Act’’, meaning Pub. L. 93-406, known as
the Employee Retirement Income Security Act of 1974.
Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

The Multiemployer Pension Plan Amendments Act of
1980, referred to in subsecs. (e)(1) and (g)(1)(A), is Pub.
L. 96-364, Sept. 26, 1980, 94 Stat. 1208. For complete clas-
sification of this Act to the Code, see Short Title of
1980 Amendment note set out under section 1001 of this
title and Tables.

For the effective date of part 1 of subtitle E of this
subchapter, referred to in subsec. (g)(1), see subsec.
(e)(2) of this section.

CODIFICATION

Section was formerly classified to section 1381 of this
title.

AMENDMENTS

1989—Subsec. (h)(1). Pub. L. 101-239, §7862(a), sub-
stituted ‘‘before January 16, 1982’ for ‘‘before January
12, 1982’ in concluding provisions.

Subsec. (i). Pub. L. 101-239, §7894(h)(5)(A), added sub-
sec. (1).

1986—Subsec. (h). Pub. L. 99-514 added subsec. (h).

1984—Subsec.  (e)(2)(A), (4). Pub. L. 98-369,
§558(b)(1)(B), substituted ‘‘September 26, 1980 for
“April 29, 1980”°.

Subsec. (£)(1). Pub. L. 98-369, §558(b)(1)(C), substituted
‘“September 26, 1985’ for ‘‘April 29, 1985"".

1980—Subsec. (c)(1). Pub. L. 96-293, §1(1), substituted
‘““August 1, 1980 for ‘‘July 1, 1980°".

Pub. L. 96-239, §1(1), substituted “July 1, 1980 for
“May 1, 1980,

Subsec. (c)(2). Pub. L. 96-293, §1(1), (2), substituted
“August 1, 1980 for ‘‘July 1, 1980”’ in provisions preced-
ing subpar. (A) and ‘“July 31, 1980’ for ‘‘June 30, 1980
in subpar. (B).

Pub. L. 96-239, §1(1), (2), substituted ‘‘July 1, 1980 for
“May 1, 1980 in provisions preceding subpar. (A) and
“June 30, 1980’ for ‘‘April 30, 1980’ in subpar. (B).

Subsec. (c¢)(4). Pub. L. 96-293, §1(1), (2), substituted
“August 1, 1980 for ‘‘July 1, 1980 in provisions preced-
ing subpar. (A) and ‘“‘July 31, 1980 for ‘‘June 30, 1980’
in subpar. (D).

Pub. L. 96-239, §1(1), (2), substituted ‘‘July 1, 1980 for
“May 1, 1980’ in provisions preceding subpar. (A) and
“June 30, 1980°° for ‘‘April 30, 1980’ in subpar. (D).

Subsec. (d). Pub. L. 96-364, §108(b), added subsec. (d).
Former subsec. (d), which related to report to Congres-
sional committees respecting anticipated financial con-
dition of program for mandatory coverage of multiem-
ployer plans, was struck out.

Subsec. (e). Pub. L. 96-364, §108(c)(1), added subsec.
(e). Former subsec. (e), which related to annual insur-
ance premium payable to Corporation for coverage of
guaranteed basic benefits, was struck out.
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Subsecs. (f), (g). Pub. L. 96-364, §108(c)(1), added sub-
secs. (f) and (g).

1979—Subsec. (c)(1). Pub. L. 96-24, §1(1), substituted
“May 1, 1980 for “‘July 1, 1979”.

Subsec. (¢)(2). Pub. L. 96-24, §1(1), (2), substituted
“May 1, 1980 for ‘“‘July 1, 1979” in provisions preceding
subpar. (A) and ‘“‘April 30, 1980’ for ‘‘June 30, 1979 in
subpar. (B).

Subsec. (c)(4). Pub. L. 96-24, §1(1), (2), substituted
“May 1, 1980 for ‘““‘July 1, 1979 in provisions preceding
subpar. (A) and ‘“‘April 30, 1980’ for ‘‘June 30, 1979 in
subpar. (D).

1977—Subsec. (c)(1). Pub. L. 95-214, §1l(a)),
stituted ‘‘July 1, 1979 for ‘“January 1, 1978".

Subsec. (¢)(2). Pub. L. 95-214, §1(a)(2), substituted
“July 1, 1979 for ‘“‘January 1, 1978 in provisions pre-
ceding subpar. (A).

Subsec. (¢)(2)(B). Pub. L. 95-214, §1(a)(3), substituted
“June 30, 1979 for ‘‘December 31, 1977,

Subsec. (c)(4). Pub. L. 95-214, §1(a)(4), substituted
“July 1, 1979 for ‘“‘January 1, 1978 in provisions pre-
ceding subpar. (A).

Subsec. (¢)(4)(D). Pub. L. 95-214, §1(a)(5), substituted
““‘June 30, 1979 for ‘‘December 31, 1977"".

Subsecs. (d), (e). Pub. L. 95-214, §1(b), added subsecs.
(d) and (e).

sub-

CHANGE OF NAME

Committee on Education and Labor of House of Rep-
resentatives changed to Committee on Education and
the Workforce of House of Representatives by House
Resolution No. 5, One Hundred Twelfth Congress, Jan.
5, 2011.

Committee on Labor and Public Welfare of Senate
abolished and replaced by Committee on Human Re-
sources of Senate, effective Feb. 11, 1977. See Rule XXV
of Standing Rules of Senate, as amended by Senate
Resolution No. 4 (popularly cited as the ‘‘Committee
System Reorganization Amendments of 1977), ap-
proved Feb. 4, 1977. Committee on Human Resources of
Senate changed to Committee on Labor and Human Re-
sources of Senate, effective Mar. 7, 1979, by Senate Res-
olution No. 30, 96th Congress. See, also, Rule XXV of
Standing Rules of Senate adopted Nov. 14, 1979. Com-
mittee on Labor and Human Resources of Senate
changed to Committee on Health, Education, Labor,
and Pensions of Senate by Senate Resolution No. 20,
One Hundred Sixth Congress, Jan. 19, 1999.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7862(a) of Pub. L. 101-239 effec-
tive as if included in the provision of the Tax Reform
Act of 1986, Pub. L. 99-514, to which such amendment
relates, see section 7863 of Pub. L. 101-239, set out as a
note under section 106 of Title 26, Internal Revenue
Code.

Section 7894(h)(5)(B) of Pub. L. 101-239 provided that:
““The amendment made by subparagraph (A) [amending
this section] shall take effect as if originally included
in the Reform Act [Pub. L. 99-514].”

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-514 effective, except as
otherwise provided, as if included in the provisions of
the Tax Reform Act of 1984, Pub. L. 98-369, div. A, to
which such amendment relates, see section 1881 of Pub.
L. 99-514, set out as a note under section 48 of Title 26,
Internal Revenue Code.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XI [§§1101-1147
and 1171-1177] or title XVIII [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, as amended, set out as a
note under section 401 of Title 26, Internal Revenue
Code.



§§1501 to 1505

ACTIONS TAKEN BEFORE REGULATIONS ARE PRESCRIBED

Section 405 of Pub. L. 96-364 provided that:

‘‘(a) Except as otherwise provided in the amendments
made by this Act [see Short Title of 1980 Amendment
note set out under section 1001 of this title] and in sub-
section (b), if the way in which any such amendment
will apply to a particular circumstance is to be set
forth in regulations, any reasonable action during the
period before such regulations take effect shall be
treated as complying with such regulations for such pe-
riod.

‘“(b) Subsection (a) shall not apply to any action
which violates any instruction issued, or temporary
rule prescribed, by the agency having jurisdiction but
only if such instruction or rule was published, or fur-
nished to the party taking the action, before such ac-
tion was taken.”

CHAPTER 19—JOB TRAINING PARTNERSHIP

§§ 1501 to 1505. Repealed. Pub. L. 105-220, title I,
§199(b)(2), Aug. 7, 1998, 112 Stat. 1059

Section 1501, Pub. L. 97-300, §2, Oct. 13, 1982, 96 Stat.
1324; Pub. L. 102-367, title I, §101(b), Sept. 7, 1992, 106
Stat. 1022, stated purpose of this chapter.

Section 1502, Pub. L. 97-300, §3, Oct. 13, 1982, 96 Stat.
1324; Pub. L. 100418, title VI, §6303, Aug. 23, 1988, 102
Stat. 1538; Pub. L. 100-628, title VII, §714(d), Nov. 7, 1988,
102 Stat. 3256; Pub. L. 101-549, title XI, §1101(b)(2), Nov.
15, 1990, 104 Stat. 2712; Pub. L. 102-367, title I, §102(a),
Sept. 7, 1992, 106 Stat. 1023, authorized appropriations.

Section 1503, Pub. L. 97-300, §4, Oct. 13, 1982, 96 Stat.
1325; Pub. L. 98-524, §4(a)(1), Oct. 19, 1984, 98 Stat. 2487;
Pub. L. 99-159, title VII, §713(b)(1), Nov. 22, 1985, 99 Stat.
907; Pub. L. 99-496, §§14(b)(1), 15(a), Oct. 16, 1986, 100
Stat. 1265; Pub. L. 100-77, title VII, §740(a), July 22, 1987,
101 Stat. 531; Pub. L. 102-54, §13(k)(2)(A), June 13, 1991,
105 Stat. 276; Pub. L. 102-235, §3, Dec. 12, 1991, 105 Stat.
1807; Pub. L. 102-367, title I, §103(a), (b)(1), title VII,
§702(a)(1)—(3), Sept. 7, 1992, 106 Stat. 1024, 1026, 1111, 1112;
Pub. L. 103-382, title III, §391(n)(1), Oct. 20, 1994, 108
Stat. 4023; Pub. L. 104-193, title I, §110(n)(1), Aug. 22,
1996, 110 Stat. 2174, defined terms used in this chapter.
See section 2801 of this title.

Section 1504, Pub. L. 97-300, title VI, §604, formerly
title V, §504, Oct. 13, 1982, 96 Stat. 1399; renumbered
title VI, §604, Pub. L. 100-628, title VII, §712(a)(1), (2),
Nov. 7, 1988, 102 Stat. 3248, related to enforcement of
Military Selective Service Act. See section 2939 of this
title.

Section 1505, Pub. L. 97-300, title VI, §605, formerly
title V, §505, as added Pub. L. 100-418, title VI, §6307(a),
Aug. 23, 1988, 102 Stat. 1541; renumbered title VI, §505,
Pub. L. 100-628, title VII, §712(a)(1), Nov. 7, 1988, 102
Stat. 3248; renumbered §605, Pub. L. 102-367, title VII,
§702(a)(20), Sept. 7, 1992, 106 Stat. 1113, related to State
job bank systems.

EFFECTIVE DATE OF REPEAL

Pub. L. 105-220, title I, §199(c)(2)(B), Aug. 7, 1998, 112
Stat. 1059, provided that: ‘“The repeal made by sub-
section (b)(2) [repealing this chapter and provisions set
out as a note under section 801 of this title] shall take
effect on July 1, 2000.”

SHORT TITLE OF 1992 AMENDMENT

Pub. L. 102-367, §1, Sept. 7, 1992, 106 Stat. 1021, pro-
vided that: ‘“This Act [enacting sections 1519, 1601 to
1606, 1630 to 1635, 1641 to 1646, 1673, 1734, 1735, 1782 to
1784b, and 1792 to 1792b of this title, amending sections
1501 to 1503, 1505, 1511, 1512, 1514 to 1518, 1531 to 1535, 1551
to 1554, 1571, 1572, 1574 to 1577, 1580, 1583, 1652, 1661, 1661c,
1661d, 1662a, 1662c, 1662e, 1671, 1672, 1693, 1696 to 1698,
1703, 1703a, 1706, 1707, 1731 to 1733, 1737, 1752 to 1754, 1772,
1773, 1781, and 1791 to 1791h of this title, section 2014 of
Title 7, Agriculture, and sections 1205a and 2322 of Title
20, Education, repealing sections 1591, 1601 to 1605, 1630
to 1634, and 1734 to 1736 of this title, omitting sections
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17911 and 1791 of this title, and enacting provisions set
out as notes under sections 1501, 1602, and 1642 of this
title] may be cited as the ‘Job Training Reform Amend-
ments of 1992’.”

SHORT TITLE OF 1991 AMENDMENT

Pub. L. 102-235, §1, Dec. 12, 1991, 105 Stat. 1806, pro-
vided that: ‘“This Act [enacting section 1737 of this
title, amending sections 1503, 1514, 1531 to 1533, and 1604
of this title, and enacting provisions set out as notes
under sections 1501, 1514, and 1737 of this title] may be
cited as the ‘Nontraditional Employment for Women
Act’.”

SHORT TITLE OF 1988 AMENDMENTS

Pub. L. 100-628, title VII, §711, Nov. 7, 1988, 102 Stat.
3248, provided that: ‘‘This subtitle [subtitle B
(§§711-714) of title VII of Pub. L. 100-628, enacting sec-
tions 1583 and 1791 to 1791j of this title, amending sec-
tions 49, 49a, 49b, 49d, 49e to 49j, 497, 491-1, 1502, 1504, 1505,
1514, 1516, 15631, and 1602 of this title and section 602 of
Title 42, The Public Health and Welfare, and amending
provisions set out as a note under section 49 of this
title] may be cited as the ‘Jobs for Employable Depend-
ent Individuals Act’.”

Pub. L. 100-418, title VI, §6301, Aug. 23, 1988, 102 Stat.
1524, provided that ‘‘This title’’, meaning subtitle D
(§§6301-6307) of title VI of Pub. L. 100418, which enacted
sections 565 and 1505 of this title, amended subchapter
III of this chapter and sections 1502, 1516, 1532, and 1752
of this title, and enacted provisions set out as notes
under section 1651 of this title, could be cited as the
‘“BEconomic Dislocation and Worker Adjustment Assist-
ance Act’’, prior to repeal by Pub. L. 103-382, title III,
§391(i), Oct. 20, 1994, 108 Stat. 4023.

SHORT TITLE OF 1986 AMENDMENT

Pub. L. 99496, §1, Oct. 16, 1986, 100 Stat. 1261, provided
that: “This Act [enacting sections 1582, 1630, and 1736 of
this title and amending sections 1503, 1511, 1516, 1518,
1531, 1533, 1534, 1602, 1603, 1631 to 1634, 1651, 1652, 1707,
and 1733 of this title] may be cited as the ‘Job Training
Partnership Act Amendments of 1986°.”’

SHORT TITLE

Pub. L. 97-300, §1, Oct. 13, 1982, 96 Stat. 1322, which
provided that Pub. L. 97-300 (enacting this chapter)
could be cited as the ‘“‘Job Training Partnership Act’’,
was repealed by Pub. L. 105220, title I, §199(b)(2),
(©)(2)(B), Aug. 7, 1998, 112 Stat. 1059, effective July 1,
2000.

§ 1506. Transferred
CODIFICATION

Section, Pub. L. 101-649, title VIII, §801, Nov. 29, 1990,
104 Stat. 5087, which related to educational assistance
and training, was transferred to section 2920 of this
title.

SUBCHAPTER I—JOB TRAINING AND
EMPLOYMENT ASSISTANCE SYSTEM

PART A—SERVICE DELIVERY SYSTEM

§§1511 to 1519. Repealed. Pub. L. 105-220, title I,
§199(b)(2), Aug. 7, 1998, 112 Stat. 1059

Section 1511, Pub. L. 97-300, title I, §101, Oct. 13, 1982,
96 Stat. 1327; Pub. L. 99-496, §2, Oct. 16, 1986, 100 Stat.
1261; Pub. L. 102-367, title I, §111, Sept. 7, 1992, 106 Stat.
1026, related to establishment of service delivery areas.

Section 1512, Pub. L. 97-300, title I, §102, Oct. 13, 1982,
96 Stat. 1328; Pub. L. 102-367, title I, §112, Sept. 7, 1992,
106 Stat. 1026, related to private industry councils.

Section 1513, Pub. L. 97-300, title I, §103, Oct. 13, 1982,
96 Stat. 1330; Pub. L. 97-404, §1(a), Dec. 31, 1982, 96 Stat.
2026, related to functions of private industry councils.

Section 1514, Pub. L. 97-300, title I, §104, Oct. 13, 1982,
96 Stat. 1331; Pub. L. 100-628, title VII, §714(a), Nov. 7,
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