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Rule 802. The Rule Against Hearsay

Hearsay is not admissible unless any of the
following provides otherwise:
e a federal statute;
e these rules; or
¢ other rules prescribed by the Supreme
Court.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1939; Apr.
26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The provision excepting from the operation of the
rule hearsay which is made admissible by other rules
adopted by the Supreme Court or by Act of Congress
continues the admissibility thereunder of hearsay
which would not qualify under these Evidence Rules.
The following examples illustrate the working of the
exception:

FEDERAL RULES OF CIVIL PROCEDURE

Rule 4(g): proof of service by affidavit.

Rule 32: admissibility of depositions.

Rule 43(e): affidavits when motion based on facts not
appearing of record.

Rule 56: affidavits in summary judgment proceedings.

Rule 65(b): showing by affidavit for temporary re-
straining order.

FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 4(a): affidavits to show grounds for issuing war-
rants.

Rule 12(b)(4): affidavits to determine issues of fact in
connection with motions.

AcCTS OF CONGRESS

10 U.S.C. §7730: affidavits of unavailable witnessses in
actions for damages caused by vessel in naval service,
or towage or salvage of same, when taking of testimony
or bringing of action delayed or stayed on security
grounds.

29 U.S.C. §161(4): affidavit as proof of service in NLRB
proceedings.

38 U.S.C. §5206: affidavit as proof of posting notice of
sale of unclaimed property by Veterans Administra-
tion.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

The language of Rule 802 has been amended as part of
the restyling of the Evidence Rules to make them more
easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only. There is no intent to change
any result in any ruling on evidence admissibility.

Rule 803. Exceptions to the Rule Against Hear-
say—Regardless of Whether the Declarant Is
Available as a Witness

The following are not excluded by the rule
against hearsay, regardless of whether the de-
clarant is available as a witness:

(1) Present Sense Impression. A statement de-
scribing or explaining an event or condition,
made while or immediately after the declarant
perceived it.

(2) Excited Utterance. A statement relating to
a startling event or condition, made while the
declarant was under the stress of excitement
that it caused.

(3) Then-Existing Mental, Emotional, or Phys-
ical Condition. A statement of the declarant’s
then-existing state of mind (such as motive,
intent, or plan) or emotional, sensory, or phys-
ical condition (such as mental feeling, pain, or
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bodily health), but not including a statement
of memory or belief to prove the fact remem-
bered or believed unless it relates to the valid-
ity or terms of the declarant’s will.

(4) Statement Made for Medical Diagnosis or
Treatment. A statement that:

(A) is made for—and is reasonably perti-
nent to—medical diagnosis or treatment;
and

(B) describes medical history; past or
present symptoms or sensations; their incep-
tion; or their general cause.

(5) Recorded Recollection. A record that:

(A) is on a matter the witness once knew
about but now cannot recall well enough to
testify fully and accurately;

(B) was made or adopted by the witness
when the matter was fresh in the witness’s
memory; and

(C) accurately
knowledge.

If admitted, the record may be read into evi-
dence but may be received as an exhibit only
if offered by an adverse party.

(6) Records of a Regularly Conducted Activity.
A record of an act, event, condition, opinion,
or diagnosis if:

(A) the record was made at or near the
time by—or from information transmitted
by—someone with knowledge;

(B) the record was kept in the course of a
regularly conducted activity of a business,
organization, occupation, or calling, wheth-
er or not for profit;

(C) making the record was a regular prac-
tice of that activity;

(D) all these conditions are shown by the
testimony of the custodian or another quali-
fied witness, or by a certification that com-
plies with Rule 902(11) or (12) or with a stat-
ute permitting certification; and

(E) neither the source of information nor
the method or circumstances of preparation
indicate a lack of trustworthiness.

reflects the witness’s

(7) Absence of a Record of a Regularly Con-
ducted Activity. Evidence that a matter is not
included in a record described in paragraph (6)
if:

(A) the evidence is admitted to prove that
the matter did not occur or exist;

(B) a record was regularly kept for a mat-
ter of that kind; and

(C) neither the possible source of the infor-

mation nor other circumstances indicate a

lack of trustworthiness.

(8) Public Records. A record or statement of a
public office if:
(A) it sets out:

(i) the office’s activities;

(ii) a matter observed while under a legal
duty to report, but not including, in a
criminal case, a matter observed by law-
enforcement personnel; or

(iii) in a civil case or against the govern-
ment in a criminal case, factual findings
from a legally authorized investigation;
and

(B) neither the source of information nor
other circumstances indicate a lack of trust-
worthiness.
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