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(B) the finding of the Secretary has received concurrence from the officials with
jurisdiction over the park, recreation area,
or wildlife or waterfowl refuge.
(Added Pub. L. 89–574, § 15(a), Sept. 13, 1966, 80
Stat. 771; amended Pub. L. 90–495, § 18(a), Aug. 23,
1968, 82 Stat. 823; Pub. L. 94–280, title I, § 124, May
5, 1976, 90 Stat. 440; Pub. L. 100–17, title I,
§ 133(b)(10), Apr. 2, 1987, 101 Stat. 171; Pub. L.
109–59, title VI, § 6009(a)(1), Aug. 10, 2005, 119 Stat.
1874.)
REFERENCES IN TEXT
For the effective date of the Federal-Aid Highway
Act of 1968, referred to in subsec. (a), see section 37 of
Pub. L. 90–495, as amended, set out as an Effective Date
of 1968 Amendment note under section 101 of this title.
AMENDMENTS
2005—Pub. L. 109–59, § 6009(a)(1)(A), which directed
substitution of ‘‘(a) DECLARATION OF POLICY.—It is’’ for
‘‘it is hereby’’, was executed by making the substitution for ‘‘It is hereby’’ to reflect the probable intent
of Congress.
Subsec. (b). Pub. L. 109–59, § 6009(a)(1)(B), added subsec. (b).
1987—Pub. L. 100–17 inserted ‘‘(other than any project
for a park road or parkway under section 204 of this
title)’’ before ‘‘which requires’’ in third sentence.
1976—Pub. L. 94–280 authorized the Secretary, in cooperation with the Secretary of the Interior and appropriate State and local officials, to conduct studies as to
the most feasible Federal-aid routes for the movement
of motor vehicular traffic through or around national
parks so as to best serve the needs of the traveling public while preserving the natural beauty of these areas.
1968—Pub. L. 90–495 amended section generally so as
to render it identical to section 1653(f) of Title 49,
Transportation, governing all programs and projects
subject to the jurisdiction of the Secretary of Transportation.
EFFECTIVE DATE OF 1968 AMENDMENT
Amendment by Pub. L. 90–495 effective Aug. 23, 1968,
see section 37 of Pub. L. 90–495, set out as a note under
section 101 of this title.
CLARIFICATION OF EXISTING STANDARDS
Pub. L. 109–59, title VI, § 6009(b), Aug. 10, 2005, 119
Stat. 1876, provided that:
‘‘(1) IN GENERAL.—Not later than 1 year after the date
of enactment of this Act [Aug. 10, 2005], the Secretary
[of Transportation] shall (in consultation with affected
agencies and interested parties) promulgate regulations that clarify the factors to be considered and the
standards to be applied in determining the prudence
and feasibility of alternatives under section 138 of title
23 and section 303 of title 49, United States Code.
‘‘(2) REQUIREMENTS.—The regulations—
‘‘(A) shall clarify the application of the legal standards to a variety of different types of transportation
programs and projects depending on the circumstances of each case; and
‘‘(B) may include, as appropriate, examples to facilitate clear and consistent interpretation by agency
decisionmakers.’’
STUDY OF TRANSIT NEEDS IN NATIONAL PARKS AND
RELATED PUBLIC LANDS
Pub. L. 105–178, title III, § 3039, June 9, 1998, 112 Stat.
393, as amended by Pub. L. 105–206, title IX, § 9009(y),
July 22, 1998, 112 Stat. 862, provided that:
‘‘(a) PURPOSES.—The purposes of this section are to
encourage and promote the development of transportation systems for the betterment of the national parks
and other units of the National Park System, national
wildlife refuges, recreational areas, and other public
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lands in order to conserve natural, historical, and cultural resources and prevent adverse impact, relieve
congestion, minimize transportation fuel consumption,
reduce pollution (including noise and visual pollution),
and enhance visitor mobility and accessibility and the
visitor experience.
‘‘(b) STUDY.—
‘‘(1) IN GENERAL.—The Secretary, in coordination
with the Secretary of the Interior, shall undertake a
comprehensive study of alternative transportation
needs in national parks and related public lands managed by Federal land management agencies [to] assist
in carrying out the purposes described in subsection
(a). The study shall be submitted to the Committee
on Transportation and Infrastructure of the House of
Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate not later
than January 1, 2000.
‘‘(2) STUDY ELEMENTS.—The study required by paragraph (1) shall—
‘‘(A) identify transportation strategies that improve the management of the national parks and
related public lands;
‘‘(B) identify national parks and related public
lands with existing and potential problems of adverse impact, high congestion, and pollution, or
which can benefit from alternative transportation
modes;
‘‘(C) assess the feasibility of alternative transportation modes; and
‘‘(D) identify and estimate the costs of alternative transportation modes for each of the national parks and related public lands referred to in
paragraph (1).
‘‘(3) DEFINITION.—For purposes of this subsection,
the term ‘Federal land management agencies’ means
the National Park Service, the United States Fish
and Wildlife Service, and the Bureau of Land Management.’’
STUDY OF ALTERNATIVE TRANSPORTATION MODES IN
NATIONAL PARK SYSTEM
Pub. L. 102–240, title I, § 1050, Dec. 18, 1991, 105 Stat.
2000, provided that:
‘‘(a) IN GENERAL.—Not later than 12 months after the
date of the enactment of this Act [Dec. 18, 1991], the
Secretary, in consultation with the Secretary of the Interior, shall conduct and transmit to Congress a study
of alternative transportation modes for use in the National Park System. In conducting such study, the Secretary shall consider (1) the economic and technical
feasibility, environmental effects, projected costs and
benefits as compared to the costs and benefits of existing transportation systems, and general suitability of
transportation modes that would provide efficient and
environmentally sound ingress to and egress from National Park lands; and (2) methods to obtain private
capital for the construction of such transportation
modes and related infrastructure.
‘‘(b) FUNDING.—From sums authorized to be appropriated for park roads and parkways for fiscal year
1992, $300,000 shall be available to carry out this section.’’

§ 139. Efficient environmental reviews for project
decisionmaking
(a) DEFINITIONS.—In this section, the following
definitions apply:
(1) AGENCY.—The term ‘‘agency’’ means any
agency, department, or other unit of Federal,
State, local, or Indian tribal government.
(2) ENVIRONMENTAL IMPACT STATEMENT.—The
term ‘‘environmental impact statement’’
means the detailed statement of environmental impacts required to be prepared under
the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.).
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(3) ENVIRONMENTAL REVIEW PROCESS.—
(A) IN GENERAL.—The term ‘‘environmental review process’’ means the process
for preparing for a project an environmental
impact statement, environmental assessment, categorical exclusion, or other document prepared under the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.).
(B) INCLUSIONS.—The term ‘‘environmental
review process’’ includes the process for and
completion of any environmental permit, approval, review, or study required for a
project under any Federal law other than
the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.).
(4) LEAD AGENCY.—The term ‘‘lead agency’’
means the Department of Transportation and,
if applicable, any State or local governmental
entity serving as a joint lead agency pursuant
to this section.
(5) MULTIMODAL PROJECT.—The term ‘‘multimodal project’’ means a project funded, in
whole or in part, under this title or chapter 53
of title 49 and involving the participation of
more than one Department of Transportation
administration or agency.
(6) PROJECT.—The term ‘‘project’’ means any
highway project, public transportation capital
project, or multimodal project that requires
the approval of the Secretary.
(7) PROJECT SPONSOR.—The term ‘‘project
sponsor’’ means the agency or other entity, including any private or public-private entity,
that seeks approval of the Secretary for a
project.
(8) STATE TRANSPORTATION DEPARTMENT.—
The term ‘‘State transportation department’’
means any statewide agency of a State with
responsibility for one or more modes of transportation.
(b) APPLICABILITY.—
(1) IN GENERAL.—The project development
procedures in this section are applicable to all
projects for which an environmental impact
statement is prepared under the National Environmental Policy Act of 1969 and may be applied, to the extent determined appropriate by
the Secretary, to other projects for which an
environmental document is prepared pursuant
to such Act.
(2) FLEXIBILITY.—Any authorities granted in
this section may be exercised for a project,
class of projects, or program of projects.
(c) LEAD AGENCIES.—
(1) FEDERAL LEAD AGENCY.—The Department
of Transportation shall be the Federal lead
agency in the environmental review process
for a project.
(2) JOINT LEAD AGENCIES.—Nothing in this
section precludes another agency from being a
joint lead agency in accordance with regulations under the National Environmental Policy Act of 1969.
(3) PROJECT SPONSOR AS JOINT LEAD AGENCY.—Any project sponsor that is a State or
local governmental entity receiving funds
under this title or chapter 53 of title 49 for the
project shall serve as a joint lead agency with
the Department for purposes of preparing any
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environmental document under the National
Environmental Policy Act of 1969 and may
prepare any such environmental document required in support of any action or approval by
the Secretary if the Federal lead agency furnishes guidance in such preparation and independently evaluates such document and the
document is approved and adopted by the Secretary prior to the Secretary taking any subsequent action or making any approval based
on such document, whether or not the Secretary’s action or approval results in Federal
funding.
(4) ENSURING COMPLIANCE.—The Secretary
shall ensure that the project sponsor complies
with all design and mitigation commitments
made jointly by the Secretary and the project
sponsor in any environmental document prepared by the project sponsor in accordance
with this subsection and that such document
is appropriately supplemented if project
changes become necessary.
(5) ADOPTION AND USE OF DOCUMENTS.—Any
environmental document prepared in accordance with this subsection may be adopted or
used by any Federal agency making any approval to the same extent that such Federal
agency could adopt or use a document prepared by another Federal agency.
(6) ROLES AND RESPONSIBILITY OF LEAD AGENCY.—With respect to the environmental review
process for any project, the lead agency shall
have authority and responsibility—
(A) to take such actions as are necessary
and proper, within the authority of the lead
agency, to facilitate the expeditious resolution of the environmental review process for
the project; and
(B) to prepare or ensure that any required
environmental impact statement or other
document required to be completed under
the National Environmental Policy Act of
1969 is completed in accordance with this
section and applicable Federal law.
(d) PARTICIPATING AGENCIES.—
(1) IN GENERAL.—The lead agency shall be responsible for inviting and designating participating agencies in accordance with this subsection.
(2) INVITATION.—The lead agency shall identify, as early as practicable in the environmental review process for a project, any other
Federal and non-Federal agencies that may
have an interest in the project, and shall invite such agencies to become participating
agencies in the environmental review process
for the project. The invitation shall set a
deadline for responses to be submitted. The
deadline may be extended by the lead agency
for good cause.
(3) FEDERAL PARTICIPATING AGENCIES.—Any
Federal agency that is invited by the lead
agency to participate in the environmental review process for a project shall be designated
as a participating agency by the lead agency
unless the invited agency informs the lead
agency, in writing, by the deadline specified in
the invitation that the invited agency—
(A) has no jurisdiction or authority with
respect to the project;
(B) has no expertise or information relevant to the project; and

§ 139

TITLE 23—HIGHWAYS

(C) does not intend to submit comments on
the project.
(4) EFFECT OF DESIGNATION.—Designation as
a participating agency under this subsection
shall not imply that the participating agency—
(A) supports a proposed project; or
(B) has any jurisdiction over, or special expertise with respect to evaluation of, the
project.
(5) COOPERATING AGENCY.—A participating
agency may also be designated by a lead agency as a ‘‘cooperating agency’’ under the regulations contained in part 1500 of title 40, Code
of Federal Regulations.
FOR
CATEGORIES
OF
(6)
DESIGNATIONS
PROJECTS.—The Secretary may exercise the
authorities granted under this subsection for a
project, class of projects, or program of
projects.
(7) CONCURRENT REVIEWS.—Each Federal
agency shall, to the maximum extent practicable—
(A) carry out obligations of the Federal
agency under other applicable law concurrently, and in conjunction, with the review
required under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.), unless doing so would impair the ability of the
Federal agency to carry out those obligations; and
(B) formulate and implement administrative, policy, and procedural mechanisms to
enable the agency to ensure completion of
the environmental review process in a timely, coordinated, and environmentally responsible manner.
(e) PROJECT INITIATION.—The project sponsor
shall notify the Secretary of the type of work,
termini, length and general location of the proposed project, together with a statement of any
Federal approvals anticipated to be necessary
for the proposed project, for the purpose of informing the Secretary that the environmental
review process should be initiated.
(f) PURPOSE AND NEED.—
(1) PARTICIPATION.—As early as practicable
during the environmental review process, the
lead agency shall provide an opportunity for
involvement by participating agencies and the
public in defining the purpose and need for a
project.
participation
(2)
DEFINITION.—Following
under paragraph (1), the lead agency shall define the project’s purpose and need for purposes of any document which the lead agency
is responsible for preparing for the project.
(3) OBJECTIVES.—The statement of purpose
and need shall include a clear statement of the
objectives that the proposed action is intended
to achieve, which may include—
(A) achieving a transportation objective
identified in an applicable statewide or metropolitan transportation plan;
(B) supporting land use, economic development, or growth objectives established in applicable Federal, State, local, or tribal
plans; and
(C) serving national defense, national security, or other national objectives, as established in Federal laws, plans, or policies.
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(4) ALTERNATIVES ANALYSIS.—
(A) PARTICIPATION.—As early as practicable during the environmental review
process, the lead agency shall provide an opportunity for involvement by participating
agencies and the public in determining the
range of alternatives to be considered for a
project.
(B) RANGE OF ALTERNATIVES.—Following
participation under paragraph (1), the lead
agency shall determine the range of alternatives for consideration in any document
which the lead agency is responsible for preparing for the project.
(C) METHODOLOGIES.—The lead agency also
shall determine, in collaboration with participating agencies at appropriate times during the study process, the methodologies to
be used and the level of detail required in
the analysis of each alternative for a
project.
(D) PREFERRED ALTERNATIVE.—At the discretion of the lead agency, the preferred alternative for a project, after being identified, may be developed to a higher level of
detail than other alternatives in order to facilitate the development of mitigation measures or concurrent compliance with other
applicable laws if the lead agency determines that the development of such higher
level of detail will not prevent the lead agency from making an impartial decision as to
whether to accept another alternative which
is being considered in the environmental review process.
(g) COORDINATION AND SCHEDULING.—
(1) COORDINATION PLAN.—
(A) IN GENERAL.—The lead agency shall establish a plan for coordinating public and
agency participation in and comment on the
environmental review process for a project
or category of projects. The coordination
plan may be incorporated into a memorandum of understanding.
(B) SCHEDULE.—
(i) IN GENERAL.—The lead agency may establish as part of the coordination plan,
after consultation with each participating
agency for the project and with the State
in which the project is located (and, if the
State is not the project sponsor, with the
project sponsor), a schedule for completion
of the environmental review process for
the project.
(ii) FACTORS FOR CONSIDERATION.—In establishing the schedule, the lead agency
shall consider factors such as—
(I) the responsibilities of participating
agencies under applicable laws;
(II) resources available to the cooperating agencies;
(III) overall size and complexity of the
project;
(IV) the overall schedule for and cost
of the project; and
(V) the sensitivity of the natural and
historic resources that could be affected
by the project.
(C) CONSISTENCY WITH OTHER TIME PERIODS.—A schedule under subparagraph (B)
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shall be consistent with any other relevant
time periods established under Federal law.
(D) MODIFICATION.—The lead agency may—
(i) lengthen a schedule established under
subparagraph (B) for good cause; and
(ii) shorten a schedule only with the concurrence of the affected cooperating agencies.
(E) DISSEMINATION.—A copy of a schedule
under subparagraph (B), and of any modifications to the schedule, shall be—
(i) provided to all participating agencies
and to the State transportation department of the State in which the project is
located (and, if the State is not the project
sponsor, to the project sponsor); and
(ii) made available to the public.
(2) COMMENT DEADLINES.—The lead agency
shall establish the following deadlines for
comment during the environmental review
process for a project:
(A) For comments by agencies and the
public on a draft environmental impact
statement, a period of not more than 60 days
after publication in the Federal Register of
notice of the date of public availability of
such document, unless—
(i) a different deadline is established by
agreement of the lead agency, the project
sponsor, and all participating agencies; or
(ii) the deadline is extended by the lead
agency for good cause.
(B) For all other comment periods established by the lead agency for agency or public comments in the environmental review
process, a period of no more than 30 days
from availability of the materials on which
comment is requested, unless—
(i) a different deadline is established by
agreement of the lead agency, the project
sponsor, and all participating agencies; or
(ii) the deadline is extended by the lead
agency for good cause.
(3) DEADLINES FOR DECISIONS UNDER OTHER
LAWS.—In any case in which a decision under
any Federal law relating to a project (including the issuance or denial of a permit or license) is required to be made by the later of
the date that is 180 days after the date on
which the Secretary made all final decisions of
the lead agency with respect to the project, or
180 days after the date on which an application
was submitted for the permit or license, the
Secretary shall submit to the Committee on
Environment and Public Works of the Senate
and the Committee on Transportation and Infrastructure of the House of Representatives—
(A) as soon as practicable after the 180-day
period, an initial notice of the failure of the
Federal agency to make the decision; and
(B) every 60 days thereafter until such date
as all decisions of the Federal agency relating to the project have been made by the
Federal agency, an additional notice that
describes the number of decisions of the Federal agency that remain outstanding as of
the date of the additional notice.
(4) INVOLVEMENT OF THE PUBLIC.—Nothing in
this subsection shall reduce any time period
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provided for public comment in the environmental review process under existing Federal
law, including a regulation.
(h) ISSUE IDENTIFICATION AND RESOLUTION.—
(1) COOPERATION.—The lead agency and the
participating agencies shall work cooperatively in accordance with this section to identify and resolve issues that could delay completion of the environmental review process or
could result in denial of any approvals required for the project under applicable laws.
(2) LEAD AGENCY RESPONSIBILITIES.—The lead
agency shall make information available to
the participating agencies as early as practicable in the environmental review process
regarding the environmental and socioeconomic resources located within the project
area and the general locations of the alternatives under consideration. Such information
may be based on existing data sources, including geographic information systems mapping.
(3) PARTICIPATING AGENCY RESPONSIBILITIES.—Based on information received from
the lead agency, participating agencies shall
identify, as early as practicable, any issues of
concern regarding the project’s potential environmental or socioeconomic impacts. In this
paragraph, issues of concern include any issues that could substantially delay or prevent
an agency from granting a permit or other approval that is needed for the project.
(4) ISSUE RESOLUTION.—
(A) MEETING OF PARTICIPATING AGENCIES.—
At any time upon request of a project sponsor or the Governor of a State in which the
project is located, the lead agency shall
promptly convene a meeting with the relevant participating agencies, the project
sponsor, and the Governor (if the meeting
was requested by the Governor) to resolve issues that could delay completion of the environmental review process or could result in
denial of any approvals required for the
project under applicable laws.
(B) NOTICE THAT RESOLUTION CANNOT BE
ACHIEVED.—If
a
resolution
cannot
be
achieved within 30 days following such a
meeting and a determination by the lead
agency that all information necessary to resolve the issue has been obtained, the lead
agency shall notify the heads of all participating agencies, the project sponsor, the
Governor, the Committee on Environment
and Public Works of the Senate, the Committee on Transportation and Infrastructure
of the House of Representatives, and the
Council on Environmental Quality, and shall
publish such notification in the Federal Register.
(i) PERFORMANCE MEASUREMENT.—The Secretary shall establish a program to measure and
report on progress toward improving and expediting the planning and environmental review
process.
(j) ASSISTANCE TO AFFECTED STATE AND FEDERAL AGENCIES.—
(1) IN GENERAL.—For a project that is subject
to the environmental review process established under this section and for which funds
are made available to a State under this title
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or chapter 53 of title 49, the Secretary may approve a request by the State to provide funds
so made available under this title or such
chapter 53 to affected Federal agencies (including the Department of Transportation),
State agencies, and Indian tribes participating
in the environmental review process for the
projects in that State or participating in a
State process that has been approved by the
Secretary for that State. Such funds may be
provided only to support activities that directly and meaningfully contribute to expediting and improving transportation project
planning and delivery for projects in that
State.
(2) ACTIVITIES ELIGIBLE FOR FUNDING.—Activities for which funds may be provided under
paragraph (1) include transportation planning
activities that precede the initiation of the environmental review process, dedicated staffing, training of agency personnel, information
gathering and mapping, and development of
programmatic agreements.
(3) USE OF FEDERAL LANDS HIGHWAY FUNDS.—
The Secretary may also use funds made available under section 204 for a project for the purposes specified in this subsection with respect
to the environmental review process for the
project.
(4) AMOUNTS.—Requests under paragraph (1)
may be approved only for the additional
amounts that the Secretary determines are
necessary for the Federal agencies, State
agencies, or Indian tribes participating in the
environmental review process to meet the
time limits for environmental review.
(5) CONDITION.—A request under paragraph
(1) to expedite time limits for environmental
review may be approved only if such time limits are less than the customary time necessary
for such review.
(k) JUDICIAL REVIEW AND SAVINGS CLAUSE.—
(1) JUDICIAL REVIEW.—Except as set forth
under subsection (l), nothing in this section
shall affect the reviewability of any final Federal agency action in a court of the United
States or in the court of any State.
(2) SAVINGS CLAUSE.—Nothing in this section
shall be construed as superseding, amending,
or modifying the National Environmental Policy Act of 1969 or any other Federal environmental statute or affect the responsibility of
any Federal officer to comply with or enforce
any such statute.
(3) LIMITATIONS.—Nothing in this section
shall preempt or interfere with—
(A) any practice of seeking, considering, or
responding to public comment; or
(B) any power, jurisdiction, responsibility,
or authority that a Federal, State, or local
government agency, metropolitan planning
organization, Indian tribe, or project sponsor
has with respect to carrying out a project or
any other provisions of law applicable to
projects, plans, or programs.
(l) LIMITATIONS ON CLAIMS.—
(1) IN GENERAL.—Notwithstanding any other
provision of law, a claim arising under Federal
law seeking judicial review of a permit, license, or approval issued by a Federal agency
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for a highway or public transportation capital
project shall be barred unless it is filed within
180 days after publication of a notice in the
Federal Register announcing that the permit,
license, or approval is final pursuant to the
law under which the agency action is taken,
unless a shorter time is specified in the Federal law pursuant to which judicial review is
allowed. Nothing in this subsection shall create a right to judicial review or place any
limit on filing a claim that a person has violated the terms of a permit, license, or approval.
(2) NEW INFORMATION.—The Secretary shall
consider new information received after the
close of a comment period if the information
satisfies the requirements for a supplemental
environmental impact statement under section 771.130 of title 23, Code of Federal Regulations. The preparation of a supplemental environmental impact statement when required
shall be considered a separate final agency action and the deadline for filing a claim for judicial review of such action shall be 180 days
after the date of publication of a notice in the
Federal Register announcing such action.
(Added Pub. L. 109–59, title VI, § 6002(a), Aug. 10,
2005, 119 Stat. 1857.)
REFERENCES IN TEXT
The National Environmental Policy Act of 1969, referred to in subsecs. (a)(2), (3), (b)(1), (c)(2), (3), (6)(B),
(d)(7)(A), and (k)(2), is Pub. L. 91–190, Jan. 1, 1970, 83
Stat. 852, as amended, which is classified generally to
chapter 55 (§ 4321 et seq.) of Title 42, The Public Health
and Welfare. For complete classification of this Act to
the Code, see Short Title note set out under section
4321 of Title 42 and Tables.
CODIFICATION
Section 6002(a) of Pub. L. 109–59, which directed that
this section be inserted after section 138 of subchapter
I of chapter 1 of this title, was executed by adding this
section after section 138 of chapter 1 of this title, to reflect the probable intent of Congress and the amendment by Pub. L. 109–59, § 1602(b)(6)(A), which struck out
the subchapter I heading preceding section 101 of this
title.
PRIOR PROVISIONS
A prior section 139, added Pub. L. 90–495, § 16(a), Aug.
23, 1968, 82 Stat. 823; amended Pub. L. 91–605, title I,
§§ 106(b)(1), 140, Dec. 31, 1970, 84 Stat. 1716, 1736; Pub. L.
94–280, title I, § 125, May 5, 1976, 90 Stat. 440; Pub. L.
97–134, § 10, Dec. 29, 1981, 95 Stat. 1702; Pub. L. 97–424,
title I, § 116(a)(3), Jan. 6, 1983, 96 Stat. 2109; Pub. L.
98–229, § 8(a), Mar. 9, 1984, 98 Stat. 56, related to additions to the Interstate System, prior to repeal by Pub.
L. 105–178, title I, § 1106(c)(2)(A), June 9, 1998, 112 Stat.
136.
EXISTING ENVIRONMENTAL REVIEW PROCESS
Pub. L. 109–59, title VI, § 6002(b), Aug. 10, 2005, 119
Stat. 1865, provided that: ‘‘Nothing in this section [enacting this section and repealing provisions set out as
a note under section 109 of this title] affects any existing State environmental review process, program,
agreement, or funding arrangement approved by the
Secretary [of Transportation] under section 1309 of the
Transportation Equity Act for the 21st Century [Pub.
L. 105–178] (112 Stat. 232; 23 U.S.C. 109 note) as such section was in effect on the day preceding the date of enactment of the SAFETEA–LU [Aug. 10, 2005].’’
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§ 140. Nondiscrimination
(a) Prior to approving any programs for
projects as provided for in section 135, the Secretary shall require assurances from any State
desiring to avail itself of the benefits of this
chapter that employment in connection with
proposed projects will be provided without regard to race, color, creed, national origin, or
sex. The Secretary shall require that each State
shall include in the advertised specifications,
notification of the specific equal employment
opportunity responsibilities of the successful
bidder. In approving programs for projects on
any of the Federal-aid systems, the Secretary 1
if necessary to ensure equal employment opportunity, shall require certification by any State
desiring to avail itself of the benefits of this
chapter that there are in existence and available
on a regional, statewide, or local basis, apprenticeship, skill improvement or other upgrading
programs, registered with the Department of
Labor or the appropriate State agency, if any,
which provide equal opportunity for training
and employment without regard to race, color,
creed, national origin, or sex. In implementing
such programs, a State may reserve training positions for persons who receive welfare assistance from such State; except that the implementation of any such program shall not cause
current employees to be displaced or current positions to be supplanted or preclude workers
that are participating in an apprenticeship, skill
improvement, or other upgrading program registered with the Department of Labor or the appropriate State agency from being referred to,
or hired on, projects funded under this title
without regard to the length of time of their
participation in such program. The Secretary
shall periodically obtain from the Secretary of
Labor and the respective State transportation
departments information which will enable the
Secretary to judge compliance with the requirements of this section and the Secretary of Labor
shall render to the Secretary such assistance
and information as the Secretary of Transportation shall deem necessary to carry out the
equal employment opportunity program required hereunder.
(b) The Secretary, in cooperation with any
other department or agency of the Government,
State agency, authority, association, institution, Indian tribal government, corporation
(profit or nonprofit), or any other organization
or person, is authorized to develop, conduct, and
administer surface transportation and technology training, including skill improvement
programs, and to develop and fund summer
transportation institutes. Whenever apportionments are made under section 104(b)(3) of this
title, the Secretary shall deduct such sums as
necessary, not to exceed $10,000,000 per fiscal
year, for the administration of this subsection.
Such sums so deducted shall remain available
until expended. The provisions of section 6101(b)
to (d) of title 41 shall not be applicable to contracts and agreements made under the authority
herein granted to the Secretary. Notwithstanding any other provision of law, not to exceed 1⁄2
1 So

in original. Probably should be followed by a comma.
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of 1 percent of funds apportioned to a State for
the surface transportation program under section 104(b) and the bridge program under section
144 may be available to carry out this subsection
upon request of the State transportation department to the Secretary.
(c) The Secretary, in cooperation with any
other department or agency of the Government,
State agency, authority, association, institution, Indian tribal government, corporation
(profit or nonprofit), or any other organization
or person, is authorized to develop, conduct, and
administer training programs and assistance
programs in connection with any program under
this title in order that minority businesses may
achieve proficiency to compete, on an equal
basis, for contracts and subcontracts. Whenever
apportionments are made under section 104(b)(3),
the Secretary shall deduct such sums as necessary, not to exceed $10,000,000 per fiscal year,
for the administration of this subsection. The
provisions of section 6101(b) to (d) of title 41
shall not be applicable to contracts and agreements made under the authority herein granted
to the Secretary notwithstanding the provisions
of section 3106 of title 41.
(d) INDIAN EMPLOYMENT.—Consistent with section 703(i) of the Civil Rights Act of 1964 (42
U.S.C. 2000e–2(i)), nothing in this section shall
preclude the preferential employment of Indians
living on or near a reservation on projects and
contracts on Indian reservation roads. States
may implement a preference for employment of
Indians on projects carried out under this title
near Indian reservations. The Secretary shall
cooperate with Indian tribal governments and
the States to implement this subsection.
(Added Pub. L. 90–495, § 22(a), Aug. 23, 1968, 82
Stat. 826; amended Pub. L. 91–605, title I, § 110,
Dec. 31, 1970, 84 Stat. 1719; Pub. L. 93–87, title I,
§ 120, Aug. 13, 1973, 87 Stat. 259; Pub. L. 94–280,
title I, § 126, May 5, 1976, 90 Stat. 440; Pub. L.
97–424, title I, § 119, Jan. 6, 1983, 96 Stat. 2110;
Pub. L. 100–17, title I, § 122, Apr. 2, 1987, 101 Stat.
160; Pub. L. 102–240, title I, § 1026, Dec. 18, 1991,
105 Stat. 1965; Pub. L. 102–388, title IV, § 412, Oct.
6, 1992, 106 Stat. 1565; Pub. L. 105–178, title I,
§§ 1208, 1212(a)(2)(A), June 9, 1998, 112 Stat. 186,
193; Pub. L. 109–59, title I, § 1922, Aug. 10, 2005, 119
Stat. 1481; Pub. L. 111–350, § 5(e)(1), Jan. 4, 2011,
124 Stat. 3847.)
AMENDMENTS
2011—Subsec. (b). Pub. L. 111–350, § 5(e)(1)(A), substituted ‘‘section 6101(b) to (d) of title 41’’ for ‘‘section
3709 of the Revised Statutes, as amended (41 U.S.C. 5),’’.
Subsec. (c). Pub. L. 111–350, § 5(e)(1)(B), substituted
‘‘section 6101(b) to (d) of title 41’’ for ‘‘section 3709 of
the Revised Statutes, as amended (41 U.S.C. 5),’’ and
‘‘section 3106 of title 41’’ for ‘‘section 302(e) of the Federal Property and Administrative Services Act of 1949
(41 U.S.C. 252(e))’’.
2005—Subsec. (a). Pub. L. 109–59, § 1922(a), in first sentence, substituted ‘‘section 135’’ for ‘‘subsection (a) of
section 105 of this title’’, in second sentence, substituted ‘‘The Secretary’’ for ‘‘He’’, in third sentence,
substituted ‘‘if necessary to ensure’’ for ‘‘shall, where
he considers it necessary to assure’’ and inserted
‘‘shall’’ before ‘‘require’’, and, in last sentence, substituted ‘‘the Secretary to’’ for ‘‘him to’’ and ‘‘the Secretary of Transportation’’ for ‘‘he’’.
Subsec. (b). Pub. L. 109–59, § 1922(b), in first sentence,
substituted ‘‘surface transportation’’ for ‘‘highway con-

