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AMENDMENTS

2010—Pub. L. 111-295, §4(b)(1)(B), Dec. 9, 2010, 124 Stat.
3180, substituted ‘‘Importation and Exportation’ for
“Manufacturing Requirements, Importation, and Ex-
portation’ in item relating to chapter 6.

2008—Pub. L. 110-403, title I, §105(c)(3), Oct. 13, 2008,
122 Stat. 4260, substituted ‘‘Manufacturing Require-
ments, Importation, and Exportation” for ‘‘Manufac-
turing Requirements and Importation’ in item relating
to chapter 6.

2004—Pub. L. 108-419, §3(b), Nov. 30, 2004, 118 Stat.
2361, substituted ‘‘Proceedings by Copyright Royalty
Judges” for ‘“‘Copyright Arbitration Royalty Panels’ in
item relating to chapter 8.

1998—Pub. L. 105-304, title I, §103(b), title V, §503(a),
Oct. 28, 1998, 112 Stat. 2876, 2916, added items relating to
chapters 12 and 13.

1997—Pub. L. 105-80, §12(a)(1), Nov. 13, 1997, 111 Stat.
1534, substituted ‘‘Requirements’ for ‘‘Requirement’ in
item relating to chapter 6, ‘‘Arbitration Royalty Pan-
els” for “‘Royalty Tribunal’ in item relating to chapter
8, and ‘‘Semiconductor Chip Products” for ‘‘semi-
conductor chip products’ in item relating to chapter 9,
and added item relating to chapter 10.

1994—Pub. L. 103-465, title V, §512(b), Dec. 8, 1994, 108
Stat. 4974, added item relating to chapter 11.

1984—Pub. L. 98-620, title III, §303, Nov. 8, 1984, 98
Stat. 3356, added item relating to chapter 9.
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PRIOR PROVISIONS

Title 17, as enacted by act July 30, 1947, ch. 391, 61
Stat. 652, consisting of sections 1 to 32, 101 to 116, and
201 to 216, as amended through 1976, and section 203, as
amended by Pub. L. 95-94, title IV, §406(a), Aug. 5, 1977,
91 Stat. 682, terminated Jan. 1, 1978.

EFFECTIVE DATE

Section 102 of Pub. L. 94-553, Oct. 19, 1976, 90 Stat.
2598, provided that: ‘“This Act [enacting this title and
section 170 of Title 2, The Congress, amending section
131 of Title 2, section 290e of Title 15, Commerce and
Trade, section 2318 of Title 18, Crimes and Criminal
Procedure, section 543 of Title 26, Internal Revenue
Code, section 1498 of Title 28, Judiciary and Judicial
Procedure, sections 3203 and 3206 of Title 39, Postal
Service, and sections 505 and 2117 of Title 44, Public
Printing and Documents, and enacting provisions set
out as notes below and under sections 104, 115, 304, 401,
407, 410, and 501 of this title] becomes effective on Janu-
ary 1, 1978, except as otherwise expressly provided by
this Act, including provisions of the first section of this
Act. The provisions of sections 118, 304(b), and chapter
8 of title 17, as amended by the first section of this Act,
take effect upon enactment of this Act [Oct. 19, 1976].”

SEPARABILITY

Section 115 of Pub. L. 94-553, Oct. 19, 1976, 90 Stat.
2602, provided that: “If any provision of title 17 [this
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title], as amended by the first section of this Act, is de-
clared unconstitutional, the validity of the remainder
of this title is not affected.”

AUTHORIZATION OF APPROPRIATIONS

Section 114 of Pub. L. 94-553, Oct. 19, 1976, 90 Stat.
2602, provided that: ‘“There are hereby authorized to be
appropriated such funds as may be necessary to carry
out the purposes of this Act [this title].”

LOST AND EXPIRED COPYRIGHTS; RECORDING RIGHTS

Section 103 of Pub. L. 94-553, Oct. 19, 1976, 90 Stat.
2599, provided that: “This Act [enacting this title] does
not provide copyright protection for any work that
goes into the public domain before January 1, 1978. The
exclusive rights, as provided by section 106 of title 17 as
amended by the first section of this Act, to reproduce
a work in phonorecords and to distribute phonorecords
of the work, do not extend to any nondramatic musical
work copyrighted before July 1, 1909.”

CHAPTER 1—SUBJECT MATTER AND SCOPE
OF COPYRIGHT

Sec.

101. Definitions.

102. Subject matter of copyright: In general.

103. Subject matter of copyright: Compilations
and derivative works.

104. Subject matter of copyright: National origin.

104A. Copyright in restored works.

105. Subject matter of copyright: United States
Government works.

106. Exclusive rights in copyrighted works.

106A. Rights of certain authors to attribution and
integrity.

107. Limitations on exclusive rights: Fair use.

108. Limitations on exclusive rights: Reproduc-
tion by libraries and archives.

109. Limitations on exclusive rights: Effect of
transfer of particular copy or phonorecord.

110. Limitations on exclusive rights: Exemption
of certain performances and displays.

111. Limitations on exclusive rights: Secondary
transmissions of broadcast programming by
cable.

112. Limitations on exclusive rights: Ephemeral
recordings.

113. Scope of exclusive rights in pictorial, graphic,
and sculptural works.

114. Scope of exclusive rights in sound recordings.

115. Scope of exclusive rights in nondramatic mu-
sical works: Compulsory license for making
and distributing phonorecords.

116. Negotiated licenses for public performances
by means of coin-operated phonorecord
players.

[116A. Renumbered.]

117. Limitations on exclusive rights: Computer
programs.

118. Scope of exclusive rights: Use of certain
works in connection with noncommercial
broadcasting.

119. Limitations on exclusive rights: Secondary
transmissions of distant television pro-
gramming by satellite.

120. Scope of exclusive rights in architectural
works.

121. Limitations on exclusive rights: Reproduc-
tion for blind or other people with disabil-
ities.

122. Limitations on exclusive rights: Secondary

transmissions of local television program-
ming by satellite.

AMENDMENTS

2010—Pub. L. 111-175, title I, §§102(a)(2), 103(a)(2),
104(a)(2), May 27, 2010, 124 Stat. 1219, 1227, 1231, added
items 111, 119, and 122 and struck out former items 111



Page 3

“Limitations on exclusive rights: Secondary trans-
missions”, 119 “Limitations on exclusive rights: Sec-
ondary transmissions of superstations and network sta-
tions for private home viewing”’, and 122 ‘“‘Limitations
on exclusive rights: Secondary transmissions by sat-
ellite carriers within local markets’.

2002—Pub. L. 107-273, div. C, title III, §13210(2)(B),
(3)(B), Nov. 2, 2002, 116 Stat. 1909, substituted ‘‘Repro-
duction” for ‘‘reproduction’ in item 121 and ‘‘Limita-
tions on exclusive rights: Secondary transmissions by
satellite carriers within local markets’ for ‘‘Limita-
tions on exclusive rights; secondary transmissions by
satellite carriers within local market’ in item 122.

1999—Pub. L. 106-113, div. B, §1000(a)(9) [title I,
§1002(c)], Nov. 29, 1999, 113 Stat. 1536, 1501A-527, added
item 122.

1997—Pub. L. 105-80, §12(a)(2), Nov. 13, 1997, 111 Stat.
1534, substituted ‘‘Limitations on exclusive rights:
Computer programs’ for ‘‘Scope of exclusive rights:
Use in conjunction with computers and similar infor-
mation systems’ in item 117.

1996—Pub. L. 104-197, title III, §316(b), Sept. 16, 1996,
110 Stat. 2417, added item 121.

1994—Pub. L. 103-465, title V, §514(c), Dec. 8, 1994, 108
Stat. 4981, substituted ‘‘Copyright in restored works”
for ‘‘Copyright in certain motion pictures’” in item
104A.

1993—Pub. L. 103-198, §3(a), (b)(2), Dec. 17, 1993, 107
Stat. 2309, renumbered item 116A as 116 and struck out
former item 116 ‘“Scope of exclusive rights in nondra-
matic musical works: Compulsory licenses for public
performances by means of coin-operated phonorecord
players.”

Pub. L. 103-182, title III, §334(b), Dec. 8, 1993, 107 Stat.
2115, added item 104A.

1990—Pub. L. 101-650, title VI, §603(b), title VII,
§704(b)(1), Dec. 1, 1990, 104 Stat. 5130, 5134, added items
106A and 120.

1988—Pub. L. 100-667, title II, §202(6), Nov. 16, 1988, 102
Stat. 3958, added item 119.

Pub. L. 100-568, §4(b)(2), Oct. 31, 1988, 102 Stat. 2857,
substituted ‘‘Compulsory licenses for public perform-
ances’’ for ‘“‘Public performances’ in item 116 and added
item 116A.

§101. Definitions

Except as otherwise provided in this title, as
used in this title, the following terms and their
variant forms mean the following:

An “‘anonymous work’’ is a work on the cop-
ies or phonorecords of which no natural person
is identified as author.

An ‘“‘architectural work” is the design of a
building as embodied in any tangible medium
of expression, including a building, architec-
tural plans, or drawings. The work includes
the overall form as well as the arrangement
and composition of spaces and elements in the
design, but does not include individual stand-
ard features.

“Audiovisual works’ are works that consist
of a series of related images which are intrin-
sically intended to be shown by the use of ma-
chines, or devices such as projectors, viewers,
or electronic equipment, together with accom-
panying sounds, if any, regardless of the na-
ture of the material objects, such as films or
tapes, in which the works are embodied.

The ‘“Berne Convention’ is the Convention
for the Protection of Literary and Artistic
Works, signed at Berne, Switzerland, on Sep-
tember 9, 1886, and all acts, protocols, and re-
visions thereto.

The ‘‘best edition” of a work is the edition,
published in the United States at any time be-
fore the date of deposit, that the Library of
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Congress determines to be most suitable for
its purposes.

A person’s ‘‘children’ are that person’s im-
mediate offspring, whether legitimate or not,
and any children legally adopted by that per-
son.

A ‘“‘collective work” is a work, such as a pe-
riodical issue, anthology, or encyclopedia, in
which a number of contributions, constituting
separate and independent works in them-
selves, are assembled into a collective whole.

A “‘compilation” is a work formed by the
collection and assembling of preexisting mate-
rials or of data that are selected, coordinated,
or arranged in such a way that the resulting
work as a whole constitutes an original work
of authorship. The term ‘‘compilation” in-
cludes collective works.

A ‘“‘computer program’ is a set of state-
ments or instructions to be used directly or in-
directly in a computer in order to bring about
a certain result.

‘““Copies’” are material objects, other than
phonorecords, in which a work is fixed by any
method now known or later developed, and
from which the work can be perceived, repro-
duced, or otherwise communicated, either di-
rectly or with the aid of a machine or device.
The term ‘‘copies” includes the material ob-
ject, other than a phonorecord, in which the
work is first fixed.

“Copyright owner’’, with respect to any one
of the exclusive rights comprised in a copy-
right, refers to the owner of that particular
right.

A “Copyright Royalty Judge’ is a Copyright
Royalty Judge appointed under section 802 of
this title, and includes any individual serving
as an interim Copyright Royalty Judge under
such section.

A work is ‘“‘created” when it is fixed in a
copy or phonorecord for the first time; where
a work is prepared over a period of time, the
portion of it that has been fixed at any par-
ticular time constitutes the work as of that
time, and where the work has been prepared in
different versions, each version constitutes a
separate work.

A ‘“‘derivative work’ is a work based upon
one or more preexisting works, such as a
translation, musical arrangement, dramatiza-
tion, fictionalization, motion picture version,
sound recording, art reproduction, abridg-
ment, condensation, or any other form in
which a work may be recast, transformed, or
adapted. A work consisting of editorial revi-
sions, annotations, elaborations, or other
modifications which, as a whole, represent an
original work of authorship, is a ‘‘derivative
work”’.

A ‘“‘device’’, ‘““‘machine’’, or ‘‘process’ is one
now known or later developed.

A ‘‘digital transmission’” is a transmission
in whole or in part in a digital or other non-
analog format.

To ‘‘display’ a work means to show a copy
of it, either directly or by means of a film,
slide, television image, or any other device or
process or, in the case of a motion picture or
other audiovisual work, to show individual im-
ages nonsequentially.
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An ‘“‘establishment’ is a store, shop, or any
similar place of business open to the general
public for the primary purpose of selling goods
or services in which the majority of the gross
square feet of space that is nonresidential is
used for that purpose, and in which nondra-
matic musical works are performed publicly.

The term ‘‘financial gain’ includes receipt,
or expectation of receipt, of anything of value,
including the receipt of other copyrighted
works.

A work is ‘‘fixed” in a tangible medium of
expression when its embodiment in a copy or
phonorecord, by or under the authority of the
author, is sufficiently permanent or stable to
permit it to be perceived, reproduced, or
otherwise communicated for a period of more
than transitory duration. A work consisting of
sounds, images, or both, that are being trans-
mitted, is ‘‘fixed”’ for purposes of this title if
a fixation of the work is being made simulta-
neously with its transmission.

A ‘““food service or drinking establishment”
is a restaurant, inn, bar, tavern, or any other
similar place of business in which the public
or patrons assemble for the primary purpose of
being served food or drink, in which the ma-
jority of the gross square feet of space that is
nonresidential is used for that purpose, and in
which nondramatic musical works are per-
formed publicly.

The ‘‘Geneva Phonograms Convention’ is
the Convention for the Protection of Produc-
ers of Phonograms Against Unauthorized Du-
plication of Their Phonograms, concluded at
Geneva, Switzerland, on October 29, 1971.

The ‘‘gross square feet of space’ of an estab-
lishment means the entire interior space of
that establishment, and any adjoining outdoor
space used to serve patrons, whether on a sea-
sonal basis or otherwise.

The terms ‘‘including’ and ‘‘such as’ are il-
lustrative and not limitative.

An “‘international agreement’ is—

(1) the Universal Copyright Convention;

(2) the Geneva Phonograms Convention;

(3) the Berne Convention;

(4) the WTO Agreement;

(5) the WIPO Copyright Treaty;

(6) the WIPO Performances and Phono-
grams Treaty; and

(7) any other copyright treaty to which the
United States is a party.

A ‘“‘joint work” is a work prepared by two or
more authors with the intention that their
contributions be merged into inseparable or
interdependent parts of a unitary whole.

“Literary works” are works, other than
audiovisual works, expressed in words, num-
bers, or other verbal or numerical symbols or
indicia, regardless of the nature of the mate-
rial objects, such as books, periodicals, manu-
scripts, phonorecords, film, tapes, disks, or
cards, in which they are embodied.

The term ‘“‘motion picture exhibition facil-
ity” means a movie theater, screening room,
or other venue that is being used primarily for
the exhibition of a copyrighted motion pic-
ture, if such exhibition is open to the public or
is made to an assembled group of viewers out-
side of a normal circle of a family and its so-
cial acquaintances.
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“Motion pictures’” are audiovisual works
consisting of a series of related images which,
when shown in succession, impart an impres-
sion of motion, together with accompanying
sounds, if any.

To ‘‘perform” a work means to recite,
render, play, dance, or act it, either directly
or by means of any device or process or, in the
case of a motion picture or other audiovisual
work, to show its images in any sequence or to
make the sounds accompanying it audible.

A ‘“‘performing rights society’ is an associa-
tion, corporation, or other entity that licenses
the public performance of nondramatic musi-
cal works on behalf of copyright owners of
such works, such as the American Society of
Composers, Authors and Publishers (ASCAP),
Broadcast Music, Inc. (BMI), and SESAC, Inc.

‘“Phonorecords’” are material objects in
which sounds, other than those accompanying
a motion picture or other audiovisual work,
are fixed by any method now known or later
developed, and from which the sounds can be
perceived, reproduced, or otherwise commu-
nicated, either directly or with the aid of a
machine or device. The term ‘‘phonorecords”
includes the material object in which the
sounds are first fixed.

““Pictorial, graphic, and sculptural works”
include two-dimensional and three-dimen-
sional works of fine, graphic, and applied art,
photographs, prints and art reproductions,
maps, globes, charts, diagrams, models, and
technical drawings, including architectural
plans. Such works shall include works of artis-
tic craftsmanship insofar as their form but not
their mechanical or utilitarian aspects are
concerned; the design of a useful article, as de-
fined in this section, shall be considered a pic-
torial, graphic, or sculptural work only if, and
only to the extent that, such design incor-
porates pictorial, graphic, or sculptural fea-
tures that can be identified separately from,
and are capable of existing independently of,
the utilitarian aspects of the article.

For purposes of section 513, a ‘‘proprietor’ is
an individual, corporation, partnership, or
other entity, as the case may be, that owns an
establishment or a food service or drinking es-
tablishment, except that no owner or operator
of a radio or television station licensed by the
Federal Communications Commission, cable
system or satellite carrier, cable or satellite
carrier service or programmer, provider of on-
line services or network access or the operator
of facilities therefor, telecommunications
company, or any other such audio or audio-
visual service or programmer now known or as
may be developed in the future, commercial
subscription music service, or owner or opera-
tor of any other transmission service, shall
under any circumstances be deemed to be a
proprietor.

A ‘“‘pseudonymous work’ is a work on the
copies or phonorecords of which the author is
identified under a fictitious name.

“Publication” is the distribution of copies
or phonorecords of a work to the public by sale
or other transfer of ownership, or by rental,
lease, or lending. The offering to distribute
copies or phonorecords to a group of persons
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for purposes of further distribution, public
performance, or public display, constitutes
publication. A public performance or display
of a work does not of itself constitute publica-
tion.

To perform or display a work ‘‘publicly”
means—

(1) to perform or display it at a place open
to the public or at any place where a sub-
stantial number of persons outside of a nor-
mal circle of a family and its social ac-
quaintances is gathered; or

(2) to transmit or otherwise communicate
a performance or display of the work to a
place specified by clause (1) or to the public,
by means of any device or process, whether
the members of the public capable of receiv-
ing the performance or display receive it in
the same place or in separate places and at
the same time or at different times.

‘“‘Registration’, for purposes of sections
205(c)(2), 405, 406, 410(d), 411, 412, and 506(e),
means a registration of a claim in the original
or the renewed and extended term of copy-
right.

“Sound recordings’ are works that result
from the fixation of a series of musical, spo-
ken, or other sounds, but not including the
sounds accompanying a motion picture or
other audiovisual work, regardless of the na-
ture of the material objects, such as disks,
tapes, or other phonorecords, in which they
are embodied.

“State’” includes the District of Columbia
and the Commonwealth of Puerto Rico, and
any territories to which this title is made ap-
plicable by an Act of Congress.

A ‘“‘transfer of copyright ownership” is an
assignment, mortgage, exclusive license, or
any other conveyance, alienation, or hypo-
thecation of a copyright or of any of the exclu-
sive rights comprised in a copyright, whether
or not it is limited in time or place of effect,
but not including a nonexclusive license.

A ““transmission program’ is a body of ma-
terial that, as an aggregate, has been produced
for the sole purpose of transmission to the
public in sequence and as a unit.

To “‘transmit’’ a performance or display is to
communicate it by any device or process
whereby images or sounds are received beyond
the place from which they are sent.

A ‘“‘“treaty party’ is a country or intergov-
ernmental organization other than the United
States that is a party to an international
agreement.

The “United States’, when used in a geo-
graphical sense, comprises the several States,
the District of Columbia and the Common-
wealth of Puerto Rico, and the organized terri-
tories under the jurisdiction of the United
States Government.

For purposes of section 411, a work is a
“United States work” only if—

(1) in the case of a published work, the
work is first published—

(A) in the United States;

(B) simultaneously in the United States
and another treaty party or parties, whose
law grants a term of copyright protection
that is the same as or longer than the
term provided in the United States;
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(C) simultaneously in the United States
and a foreign nation that is not a treaty
party; or

(D) in a foreign nation that is not a trea-
ty party, and all of the authors of the
work are nationals, domiciliaries, or ha-
bitual residents of, or in the case of an
audiovisual work legal entities with head-
quarters in, the United States;

(2) in the case of an unpublished work, all
the authors of the work are nationals, domi-
ciliaries, or habitual residents of the United
States, or, in the case of an unpublished
audiovisual work, all the authors are legal
entities with headquarters in the TUnited
States; or

(3) in the case of a pictorial, graphic, or
sculptural work incorporated in a building
or structure, the building or structure is lo-
cated in the United States.

A ‘“‘useful article” is an article having an in-
trinsic utilitarian function that is not merely
to portray the appearance of the article or to
convey information. An article that is nor-
mally a part of a useful article is considered a
“‘useful article”.

The author’s ‘“widow” or ‘‘widower’” is the
author’s surviving spouse under the law of the
author’s domicile at the time of his or her
death, whether or not the spouse has later re-
married.

The “WIPO Copyright Treaty’ is the WIPO
Copyright Treaty concluded at Geneva, Swit-
zerland, on December 20, 1996.

The “WIPO Performances and Phonograms
Treaty” is the WIPO Performances and Phono-
grams Treaty concluded at Geneva, Switzer-
land, on December 20, 1996.

A “‘work of visual art” is—

(1) a painting, drawing, print, or sculpture,
existing in a single copy, in a limited edition
of 200 copies or fewer that are signed and
consecutively numbered by the author, or, in
the case of a sculpture, in multiple cast,
carved, or fabricated sculptures of 200 or
fewer that are consecutively numbered by
the author and bear the signature or other
identifying mark of the author; or

(2) a still photographic image produced for
exhibition purposes only, existing in a single
copy that is signed by the author, or in a
limited edition of 200 copies or fewer that
are signed and consecutively numbered by
the author.

A work of visual art does not include—

(A)(i) any poster, map, globe, chart, tech-
nical drawing, diagram, model, applied art,
motion picture or other audiovisual work,
book, magazine, newspaper, periodical, data
base, electronic information service, elec-
tronic publication, or similar publication;

(ii) any merchandising item or advertising,
promotional, descriptive, covering, or pack-
aging material or container;

(iii) any portion or part of any item de-
scribed in clause (i) or (ii);

(B) any work made for hire; or

(C) any work not subject to copyright pro-
tection under this title.

A “‘work of the United States Government”’
is a work prepared by an officer or employee of
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the United States Government as part of that
person’s official duties.

A “work made for hire” is—

(1) a work prepared by an employee within
the scope of his or her employment; or

(2) a work specially ordered or commis-
sioned for use as a contribution to a collec-
tive work, as a part of a motion picture or
other audiovisual work, as a translation, as
a supplementary work, as a compilation, as
an instructional text, as a test, as answer
material for a test, or as an atlas, if the par-
ties expressly agree in a written instrument
signed by them that the work shall be con-
sidered a work made for hire. For the pur-
pose of the foregoing sentence, a ‘‘supple-
mentary work’ is a work prepared for publi-
cation as a secondary adjunct to a work by
another author for the purpose of introduc-
ing, concluding, illustrating, explaining, re-
vising, commenting upon, or assisting in the
use of the other work, such as forewords,
afterwords, pictorial illustrations, maps,
charts, tables, editorial notes, musical ar-
rangements, answer material for tests, bib-
liographies, appendixes, and indexes, and an
“instructional text’ is a literary, pictorial,
or graphic work prepared for publication and
with the purpose of use in systematic in-
structional activities.

In determining whether any work is eligible to
be considered a work made for hire under
paragraph (2), neither the amendment con-
tained in section 1011(d) of the Intellectual
Property and Communications Omnibus Re-
form Act of 1999, as enacted by section
1000(a)(9) of Public Law 106-113, nor the dele-
tion of the words added by that amendment—
(A) shall be considered or otherwise given
any legal significance, or
(B) shall be interpreted to indicate con-
gressional approval or disapproval of, or ac-
quiescence in, any judicial determination,

by the courts or the Copyright Office. Para-
graph (2) shall be interpreted as if both section
2(a)(1) of the Work Made For Hire and Copy-
right Corrections Act of 2000 and section
1011(d) of the Intellectual Property and Com-
munications Omnibus Reform Act of 1999, as
enacted by section 1000(a)(9) of Public Law
106-113, were never enacted, and without re-
gard to any inaction or awareness by the Con-
gress at any time of any judicial determina-
tions.

The terms “WTO Agreement’” and ‘“WTO
member country’’ have the meanings given
those terms in paragraphs (9) and (10), respec-
tively, of section 2 of the Uruguay Round
Agreements Act.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2541; Pub. L. 96-517, §10(a), Dec. 12, 1980, 94 Stat.
3028; Pub. L. 100-568, §4(a)(1), Oct. 31, 1988, 102
Stat. 2854; Pub. L. 101-650, title VI, §602, title
VII, §702, Dec. 1, 1990, 104 Stat. 5128, 5133; Pub. L.
102-307, title I, §102(b)(2), June 26, 1992, 106 Stat.
266; Pub. L. 102-563, §3(b), Oct. 28, 1992, 106 Stat.
4248; Pub. L. 104-39, §5(a), Nov. 1, 1995, 109 Stat.
348; Pub. L. 105-80, §12(a)(3), Nov. 13, 1997, 111
Stat. 1534; Pub. L. 105-147, §2(a), Dec. 16, 1997, 111
Stat. 2678; Pub. L. 105-298, title II, §205, Oct. 27,
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1998, 112 Stat. 2833; Pub. L. 105-304, title I,
§102(a), Oct. 28, 1998, 112 Stat. 2861; Pub. L.
10644, §1(g)(1), Aug. 5, 1999, 113 Stat. 222; Pub. L.
106-113, div. B, §1000(a)(9) [title I, §1011(d)], Nov.
29, 1999, 113 Stat. 1536, 1501A-544; Pub. L. 106-379,
§2(a), Oct. 27, 2000, 114 Stat. 1444; Pub. L. 107-273,
div. C, title III, §13210(5), Nov. 2, 2002, 116 Stat.
1909; Pub. L. 108419, §4, Nov. 30, 2004, 118 Stat.
2361; Pub. L. 109-9, title I, §102(c), Apr. 27, 2005,
119 Stat. 220; Pub. L. 111-295, §6(a), Dec. 9, 2010,
124 Stat. 3181.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

The significant definitions in this section will be
mentioned or summarized in connection with the provi-
sions to which they are most relevant.

REFERENCES IN TEXT

Section 1011(d) of the Intellectual Property and Com-
munications Omnibus Reform Act of 1999, referred to in
definition of ‘“‘work made for hire’’, is section 1000(a)(9)
[title I, §1011(d)] of Pub. L. 106-113, which amended par.
(2) of that definition. See 1999 Amendment note below.

Section 2(a)(1) of the Work Made For Hire and Copy-
right Corrections Act of 2000, referred to in definition
of “work made for hire”, is section 2(a)(1) of Pub. L.
106—379, which amended par. (2) of that definition. See
2000 Amendment note below.

Section 2 of the Uruguay Round Agreements Act, re-
ferred to in definitions of “WTO Agreement’ and ‘“WTO
member country’’, is classified to section 3501 of Title
19, Customs Duties.

AMENDMENTS

2010—Pub. L. 111-295, §6(a)(3), transferred the defini-
tion of ‘‘food service or drinking establishment’ to ap-
pear after the definition of ‘‘fixed”’.

Pub. L. 111-295, §6(a)(2), transferred the definition of
‘““motion picture exhibition facility’ to appear after the
definition of ‘‘Literary works’’.

Pub. L. 111-295, §6(a)(1), which directed transfer of the
definition of ‘‘Copyright Royalty Judges’” to appear
after the definition of ‘“‘Copyright owner’’, was executed
by so transferring the definition of ‘‘Copyright Royalty
Judge’’, to reflect the probable intent of Congress.

2005—Pub. L. 109-9 inserted definition of ‘““motion pic-
ture exhibition facility” after definition of ‘“‘Motion
pictures”.

2004—Pub. L. 108-419 inserted definition of ‘‘Copyright
Royalty Judge’ after definition of ‘‘Copies”’.

2002—Pub. L. 107-273, §13210(5)(B), transferred defini-
tion of ‘‘Registration’” to appear after definition of
“publicly”.

Pub. L. 107-273, §13210(5)(A), transferred definition of
‘‘computer program’ to appear after definition of
‘‘compilation”.

2000—Pub. L. 106-379, §2(a)(2), in definition of “work
made for hire”’, inserted after par. (2) provisions relat-
ing to considerations and interpretations to be used in
determining whether any work is eligible to be consid-
ered a work made for hire under par. (2).

Pub. L. 106-379, §2(a)(1), in definition of ‘“‘work made
for hire”’, struck out ‘‘as a sound recording,” after ‘‘mo-
tion picture or other audiovisual work,” in par. (2).

1999—Pub. L. 106-113, which directed the insertion of
‘“‘as a sound recording,” after ‘‘audiovisual work’ in
par. (2) of definition relating to work made for hire,
was executed by making the insertion after ‘‘audio-
visual work,” to reflect the probable intent of Con-
gress.

Pub. L. 106-44, §1(g)(1)(B), in definition of ‘‘propri-
etor”’, substituted ‘‘For purposes of section 513, a ‘pro-
prietor’”’ for ‘‘A ‘proprietor’ .

Pub. L. 106-44, §1(g)(1)(A), transferred definition of
‘““United States work’ to appear after definition of
“United States”.
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1998—Pub. L. 105-304, §102(a)(1), struck out definition
of ““‘Berne Convention work”.

Pub. L. 105-304, §102(a)(2), in definition of ‘“‘country of
origin”, substituted ‘‘For purposes of section 411, a
work is a ‘United States work’ only if”’ for ‘“The ‘coun-
try of origin’ of a Berne Convention work, for purposes
of section 411, is the United States if”’ in introductory
provisions, substituted ‘‘treaty party or parties’” for
“nation or nations adhering to the Berne Convention”
in par. (1)(B) and ‘‘is not a treaty party’ for ‘‘does not
adhere to the Berne Convention’ in par. (1)(C), (D), and
struck out at end ‘“‘For the purposes of section 411, the
‘country of origin’ of any other Berne Convention work
is not the United States.”

Pub. L. 105-298, §205(1), inserted definitions of ‘‘estab-
lishment” and ‘‘food service or drinking establish-
ment”’.

Pub. L. 105-304, §102(a)(3), inserted definition of ‘‘Ge-
neva Phonograms Convention”.

Pub. L. 105-298, §205(2), inserted definition of ‘‘gross
square feet of space’.

Pub. L. 105-304, §102(a)(4),
“international agreement’’.

Pub. L. 105-298, §205(3), (4), inserted definitions of
“performing rights society’’ and ‘‘proprietor’.

Pub. L. 105-304, §102(a)(5), inserted definition of term
‘“‘treaty party’’.

Pub. L. 105-304, §102(a)(6), inserted definition of term
“WIPO Copyright Treaty”’.

Pub. L. 105-304, §102(a)(7), inserted definition of term
“WIPO Performances and Phonograms Treaty’’.

Pub. L. 105-304, §102(a)(8), inserted definitions of
terms “WTO Agreement’” and “WTO member country’’.

1997—Pub. L. 105-147 inserted definition of ‘‘financial
gain’.

Pub. L. 105-80, in definition of to perform or to dis-
play a work ‘‘publicly’, substituted ‘‘process’ for
‘“‘processs’’ in par. (2).

1995—Pub. L. 104-39 inserted definition of ‘‘digital
transmission’.

1992—Pub. L. 102-563 substituted ‘‘Except as otherwise
provided in this title, as used” for ‘‘As used” in intro-
ductory provisions.

Pub. L. 102-307 inserted definition of ‘‘registration’.

1990—Pub. L. 101-650, §702(a), inserted definition of
‘‘architectural work”.

Pub. L. 101-650, §702(b), in definition of ‘‘Berne Con-
vention work’ added par. (5).

Pub. L. 101-650, §602, inserted definition of ‘‘work of
visual art’.

1988—Pub. L. 100-568, §4(a)(1)(B), inserted definitions
of “The Berne Convention” and ‘‘Berne Convention
work’’.

Pub. L. 100-568, §4(a)(1)(C),
‘“‘country of origin’’.

Pub. L. 100-568, §4(a)(1)(A), in definition of ““Pictorial,
graphic, and sculptural works’ substituted ‘‘diagrams,
models, and technical drawings, including architec-
tural plans” for ‘‘technical drawings, diagrams, and
models’.

1980—Pub. L. 96-517 inserted definition of ‘‘computer
program’’.

inserted definition of

inserted definition of

EFFECTIVE DATE OF 2004 AMENDMENT

Amendment by Pub. L. 108-419 effective 6 months
after Nov. 30, 2004, subject to transition provisions, see
section 6 of Pub. L. 108-419, set out as an Effective
Date; Transition Provisions note under section 801 of
this title.

EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-379, §2(b)(1), Oct. 27, 2000, 114 Stat. 1444,
provided that: ‘“The amendments made by this section
[amending this section] shall be effective as of Novem-
ber 29, 1999.”

EFFECTIVE DATE OF 1999 AMENDMENT

Pub. L. 106-113, div. B, §1000(a)(9) [title I, §1012], Nov.
29, 1999, 113 Stat. 1536, 1501A-544, provided that: ‘‘Sec-
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tions 1001, 1003, 1005, 1007, 1008, 1009, 1010, and 1011 [en-
acting sections 338 and 339 of Title 47, Telegraphs, Tele-
phones, and Radiotelegraphs, amending this section,
sections 111, 119, 501, and 510 of this title, and section
325 of Title 47, enacting provisions set out as a note
under this section and section 325 of Title 47, and
amending provisions set out as a note under section 119
of this title] (and the amendments made by such sec-
tions) shall take effect on the date of the enactment of
this Act [Nov. 29, 1999]. The amendments made by sec-
tions 1002, 1004, and 1006 [enacting section 122 of this
title and amending sections 119 and 501 of this title]
shall be effective as of July 1, 1999.”

EFFECTIVE DATE OF 1998 AMENDMENTS

Pub. L. 105-304, title I, §105, Oct. 28, 1998, 112 Stat.
2877, provided that:

‘‘(a) IN GENERAL.—Except as otherwise provided in
this title [see section 101 of Pub. L. 105-304, set out as
a Short Title of 1998 Amendments note below], this
title and the amendments made by this title shall take
effect on the date of the enactment of this Act [Oct. 28,
1998].

“(b) AMENDMENTS RELATING TO CERTAIN INTER-
NATIONAL AGREEMENTS.—(1) The following shall take ef-
fect upon the entry into force of the WIPO Copyright
Treaty with respect to the United States [Mar. 6, 2002]:

‘“(A) Paragraph (b) of the definition of ‘inter-
national agreement’ contained in section 101 of title

17, United States Code, as amended by section

102(a)(4) of this Act.

“(B) The amendment made by section 102(a)(6) of
this Act [amending this section].
“(C) Subparagraph (C) of section 104A(h)(1) of title

17, United States Code, as amended by section

102(c)(1) of this Act.

‘(D) Subparagraph (C) of section 104A(h)(3) of title

17, United States Code, as amended by section

102(c)(2) of this Act.

‘“(2) The following shall take effect upon the entry
into force of the WIPO Performances and Phonograms
Treaty with respect to the United States [May 20, 2002]:

‘“(A) Paragraph (6) of the definition of ‘inter-
national agreement’ contained in section 101 of title

17, United States Code, as amended by section

102(a)(4) of this Act.

‘(B) The amendment made by section 102(a)(7) of
this Act [amending this section].

“(C) The amendment made by section 102(b)(2) of
this Act [amending section 104 of this title].

‘(D) Subparagraph (D) of section 104A(h)(1) of title

17, United States Code, as amended by section

102(c)(1) of this Act.

‘“(E) Subparagraph (D) of section 104A(h)(3) of title

17, United States Code, as amended by section

102(c)(2) of this Act.

‘“(F) The amendments made by section 102(c)(3) of
this Act [amending section 104A of this title].”

Pub. L. 105298, title II, §207, Oct. 27, 1998, 112 Stat.
2834, provided that: ‘“This title [enacting section 512 of
this title, amending this section and sections 110 and
504 of this title, and enacting provisions set out as
notes under this section] and the amendments made by
this title shall take effect 90 days after the date of the
enactment of this Act [Oct. 27, 1998].”

EFFECTIVE DATE OF 1995 AMENDMENT

Section 6 of Pub. L. 104-39 provided that: ‘““This Act
[see Short Title of 1995 Amendment note below] and the
amendments made by this Act shall take effect 3
months after the date of enactment of this Act [Nov. 1,
1995], except that the provisions of sections 114(e) and
114(f) of title 17, United States Code (as added by sec-
tion 3 of this Act) shall take effect immediately upon
the date of enactment of this Act.”

EFFECTIVE DATE OF 1992 AMENDMENT

Section 102(g) of Pub. L. 102-307, as amended by Pub.
L. 105298, title I, §102(d)(2)(B), Oct. 27, 1998, 112 Stat.
2828, provided that:
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‘(1) Subject to paragraphs (2) and (3), this section
[amending this section and sections 304, 408, 409, and 708
of this title and enacting provisions set out as a note
under section 304 of this title] and the amendments
made by this section shall take effect on the date of the
enactment of this Act [June 26, 1992].

‘(2) The amendments made by this section shall
apply only to those copyrights secured between Janu-
ary 1, 1964, and December 31, 1977. Copyrights secured
before January 1, 1964, shall be governed by the provi-
sions of section 304(a) of title 17, United States Code, as
in effect on the day before the effective date of this sec-
tion [June 26, 1992], except each reference to forty-
seven years in such provisions shall be deemed to be 67
years.

‘(3) This section and the amendments made by this
section shall not affect any court proceedings pending
on the effective date of this section.”

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by section 602 of Pub. L. 101-650 effective
6 months after Dec. 1, 1990, see section 610 of Pub. L.
101-650, set out as an Effective Date note under section
106A of this title.

Section 706 of title VII of Pub. L. 101-650 provided
that: ‘“The amendments made by this title [enacting
section 120 of this title and amending this section and
sections 102, 106, and 301 of this title], apply to—

‘(1) any architectural work created on or after the
date of the enactment of this Act [Dec. 1, 1990]; and
‘(2) any architectural work that, on the date of the
enactment of this Act, is unconstructed and em-
bodied in unpublished plans or drawings, except that

protection for such architectural work under title 17,

United States Code, by virtue of the amendments

made by this title, shall terminate on December 31,

2002, unless the work is constructed by that date.”

EFFECTIVE DATE OF 1988 AMENDMENT

Section 13 of Pub. L. 100-568 provided that:

‘‘(a) EFFECTIVE DATE.—This Act and the amendments
made by this Act [enacting section 116A of this title,
amending this section and sections 104, 116, 205, 301, 401
to 408, 411, 501, 504, 801, and 804 of this title, and enact-
ing provisions set out as notes under this section] take
effect on the date on which the Berne Convention (as
defined in section 101 of title 17, United States Code)
enters into force with respect to the United States
[Mar. 1, 1989]. [The Berne Convention entered into force
with respect to the United States on Mar. 1, 1989.]

*“(b) EFFECT ON PENDING CASES.—Any cause of action
arising under title 17, United States Code, before the ef-
fective date of this Act shall be governed by the provi-
sions of such title as in effect when the cause of action
arose.”

SHORT TITLE OF 2010 AMENDMENT

Pub. L. 111-295, §1, Dec. 9, 2010, 124 Stat. 3180, provided
that: “This Act [amending this section and sections
114, 115, 119, 205, 303, 409, 503, 504, 512, 602, 704, 803, 1203,
and 1204 of this title and section 2318 of Title 18, Crimes
and Criminal Procedure, and repealing section 601 of
this title] may be cited as the ‘Copyright Cleanup, Clar-
ification, and Corrections Act of 2010°.”’

Pub. L. 111-175, §1(a), May 27, 2010, 124 Stat. 1218, pro-
vided that: “This Act [enacting section 342 of Title 47,
Telegraphs, Telephones, and Radiotelegraphs, amend-
ing sections 111, 119, 122, 708, and 804 of this title and
sections 325, 335, and 338 to 340 of Title 47, enacting pro-
visions set out as notes under sections 111 and 119 of
this title and sections 325, 338, and 340 of Title 47, and
repealing provisions set out as a note under section 119
of this title] may be cited as the ‘Satellite Television
Extension and Localism Act of 2010°.”

Pub. L. 111-151, §1, Mar. 26, 2010, 124 Stat. 1027, pro-
vided that: ““This Act [amending section 119 of this title
and section 325 of Title 47, Telegraphs, Telephones, and
Radiotelegraphs, and amending provisions set out as a
note under section 119 of this title] may be cited as the
‘Satellite Televison [sic] Extension Act of 2010°.”
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SHORT TITLE OF 2009 AMENDMENT

Pub. L. 111-36, §1, June 30, 2009, 123 Stat. 1926, pro-
vided that: ‘“This Act [amending section 114 of this
title] may be cited as the ‘Webcaster Settlement Act of
2009.”

SHORT TITLE OF 2008 AMENDMENT

Pub. L. 110-435, §1, Oct. 16, 2008, 122 Stat. 4974, pro-
vided that: ‘““This Act [amending section 114 of this
title] may be cited as the ‘Webcaster Settlement Act of
2008°.”

Pub. L. 110-434, §1(a), Oct. 16, 2008, 122 Stat. 4972, pro-
vided that: “This Act [amending section 1301 of this
title] may be cited as the ‘Vessel Hull Design Protec-
tion Amendments of 2008’.”

SHORT TITLE OF 2006 AMENDMENT

Pub. L. 109-303, §1, Oct. 6, 2006, 120 Stat. 1478, provided
that: ““This Act [amending sections 111, 114, 115, 118, 119,
801 to 804, and 1007 of this title, enacting provisions set
out as notes under sections 111 and 119 of this title, and
amending provisions set out as a note under section 801
of this title] may be cited as the ‘Copyright Royalty
Judges Program Technical Corrections Act’.”

SHORT TITLE OF 2005 AMENDMENT

Pub. L. 109-9, §1, Apr. 27, 2005, 119 Stat. 218, provided
that: “This Act [enacting section 2319B of Title 18,
Crimes and Criminal Procedure, amending this section
and sections 108, 110, 408, 411, 412, and 506 of this title,
sections 179m, 179n, 179p, 179q, and 179w of Title 2, The
Congress, section 1114 of Title 15, Commerce and Trade,
section 2319 of Title 18, and sections 151703, 151705,
151706, and 151711 of Title 36, Patriotic and National Ob-
servances, Ceremonies, and Organizations, enacting
provisions set out as notes under this section, section
1791 of Title 2, and section 101 of Title 36, and provisions
listed in a table relating to sentencing guidelines set
out as a note under section 994 of Title 28, Judiciary
and Judicial Procedure] may be cited as the ‘Family
Entertainment and Copyright Act of 2005°.”

Pub. L. 109-9, title I, §101, Apr. 27, 2005, 119 Stat. 218,
provided that: ‘““This title [enacting section 2319B of
Title 18, Crimes and Criminal Procedure, amending this
section, sections 408, 411, 412, and 506 of this title, and
section 2319 of Title 18, and enacting provisions listed
in a table relating to sentencing guidelines set out as
a note under section 994 of Title 28, Judiciary and Judi-
cial Procedure] may be cited as the ‘Artists’ Rights and
Theft Prevention Act of 2005’ or the ‘ART Act’.”

Pub. L. 109-9, title II, §201, Apr. 27, 2005, 119 Stat. 223,
provided that: ‘“This title [amending section 110 of this
title and section 1114 of Title 15, Commerce and Trade]
may be cited as the ‘Family Movie Act of 2005°.”’

Pub. L. 109-9, title IV, §401, Apr. 27, 2005, 119 Stat. 226,
provided that: ‘“This title [amending section 108 of this
title] may be cited as the ‘Preservation of Orphan
Works Act’.”

SHORT TITLE OF 2004 AMENDMENTS

Pub. L. 108-447, div. J, title IX, §1(a), Dec. 8, 2004, 118
Stat. 3393, provided that: ‘“This title [enacting sections
340 and 341 of Title 47, Telegraphs, Telephones, and Ra-
diotelegraphs, amending sections 111, 119, 122, and 803 of
this title and sections 307, 312, 325, 338, and 339 of Title
47, enacting provisions set out as notes under section
119 of this title and sections 325 and 338 of Title 47, and
amending provisions set out as a note under section 119
of this title] may be cited as the ‘Satellite Home View-
er Extension and Reauthorization Act of 2004’ or the
‘W. J. (Billy) Tauzin Satellite Television Act of 2004’.”

Pub. L. 108-419, §1, Nov. 30, 2004, 118 Stat. 2341, pro-
vided that: “This Act [enacting chapter 8 of this title,
amending this section and sections 111, 112, 114 to 116,
118, 119, 1004, 1006, 1007, and 1010 of this title, and enact-
ing provisions set out as a note under section 801 of this
title] may be cited as the ‘Copyright Royalty and Dis-
tribution Reform Act of 2004’.”
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SHORT TITLE OF 2002 AMENDMENTS

Pub. L. 107-321, §1, Dec. 4, 2002, 116 Stat. 2780, provided
that: “This Act [amending section 114 of this title and
enacting provisions set out as notes under section 114
of this title] may be cited as the ‘Small Webcaster Set-
tlement Act of 2002’.”

Pub. L. 107-273, div. C, title III, §13301(a), Nov. 2, 2002,
116 Stat. 1910, provided that: *“This subtitle [subtitle C
(§13301) of title III of div. C of Pub. L. 107-273, amending
sections 110, 112, and 802 of this title] may be cited as
the ‘Technology, Education, and Copyright Harmoni-
zation Act of 2002’.”

SHORT TITLE OF 2000 AMENDMENT

Pub. L. 106-379, §1, Oct. 27, 2000, 114 Stat. 1444, pro-
vided that: ‘“This Act [amending this section and sec-
tions 121, 705, and 708 of this title, repealing section 710
of this title, and enacting provisions set out as notes
under this section and section 708 of this title] may be
cited as the ‘Work Made For Hire and Copyright Cor-
rections Act of 2000°.”

SHORT TITLE OF 1999 AMENDMENTS

Pub. L. 106-160, §1, Dec. 9, 1999, 113 Stat. 1774, provided
that: “This Act [amending section 504 of this title and
enacting provisions set out as notes under section 504
of this title and section 994 of Title 28, Judiciary and
Judicial Procedure] may be cited as the ‘Digital Theft
Deterrence and Copyright Damages Improvement Act
of 1999°.”

Pub. L. 106-113, div. B, §1000(a)(9) [title I, §1001], Nov.
29, 1999, 113 Stat. 1536, 1501A-523, provided that: ‘‘This
title [enacting section 122 of this title and sections 338
and 339 of Title 47, Telegraphs, Telephones, and Radio-
telegraphs, amending this section, sections 111, 119, 501,
and 510 of this title, and section 325 of Title 47, enacting
provisions set out as notes under this section and sec-
tion 325 of Title 47, and amending provisions set out as
a note under section 119 of this title] may be cited as
the ‘Satellite Home Viewer Improvement Act of 1999°.”

SHORT TITLE OF 1998 AMENDMENTS

Pub. L. 105-304, §1, Oct. 28, 1998, 112 Stat. 2860, pro-
vided that: ‘“This Act [enacting section 512 and chap-
ters 12 and 13 of this title and section 4001 of Title 28,
Judiciary and Judicial Procedure, amending this sec-
tion, sections 104, 104A, 108, 112, 114, 117, 411, 507, 701,
and 801 to 803 of this title, section 5314 of Title 5, Gov-
ernment Organization and Employees, sections 1338,
1400, and 1498 of Title 28, and section 3 of Title 35, Pat-
ents, and enacting provisions set out as notes under
this section and sections 108, 109, 112, 114, 512, and 1301
of this title] may be cited as the ‘Digital Millennium
Copyright Act’.”

Pub. L. 105-304, title I, §101, Oct. 28, 1998, 112 Stat.
2861, provided that: ‘“This title [enacting chapter 12 of
this title, amending this section and sections 104, 104A,
411, and 507 of this title, and enacting provisions set out
as notes under this section and section 109 of this title]
may be cited as the ‘WIPO Copyright and Performances
and Phonograms Treaties Implementation Act of
1998°.”

Pub. L. 105-304, title II, §201, Oct. 28, 1998, 112 Stat.
2877, provided that: ‘“This title [enacting section 512 of
this title and provisions set out as a note under section
512 of this title] may be cited as the ‘Online Copyright
Infringement Liability Limitation Act’.”

Pub. L. 105-304, title III, §301, Oct. 28, 1998, 112 Stat.
2886, provided that: ‘“This title [amending section 117 of
this title] may be cited as the ‘Computer Maintenance
Competition Assurance Act’.”

Pub. L. 105-304, title V, §501, Oct. 28, 1998, 112 Stat.
2905, provided that: ‘“This Act [probably means ‘‘this
title”’, enacting chapter 13 of this title and amending
sections 1338, 1400, and 1498 of Title 28, Judiciary and
Judicial Procedure] may be referred to as the ‘Vessel
Hull Design Protection Act’.”

Pub. L. 105298, title I, §101, Oct. 27, 1998, 112 Stat.
2827, provided that: ‘“This title [amending sections 108,
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203, and 301 to 304 of this title, enacting provisions set
out as a note under section 108 of this title, and amend-
ing provisions set out as notes under this section and
section 304 of this title] may be referred to as the
‘Sonny Bono Copyright Term Extension Act’.”

Pub. L. 105298, title II, §201, Oct. 27, 1998, 112 Stat.
2830, provided that: ‘“This title [enacting section 512 of
this title, amending this section and sections 110 and
504 of this title, and enacting provisions set out as
notes under this section] may be cited as the ‘Fairness
In Music Licensing Act of 1998°.”

SHORT TITLE OF 1995 AMENDMENT

Section 1 of Pub. L. 104-39 provided that: ‘““This Act
[amending this section and sections 106, 111, 114, 115,
119, and 801 to 803 of this title and enacting provisions
set out as a note above] may be cited as the ‘Digital
Performance Right in Sound Recordings Act of 1995°.”

SHORT TITLE OF 1994 AMENDMENT

Pub. L. 103-369, §1, Oct. 18, 1994, 108 Stat. 3477, pro-
vided that: ‘“This Act [amending sections 111 and 119 of
this title and enacting and repealing provisions set out
as notes under section 119 of this title] may be cited as
the ‘Satellite Home Viewer Act of 1994°.”

SHORT TITLE OF 1993 AMENDMENT

Pub. L. 103-198, §1, Dec. 17, 1993, 107 Stat. 2304, pro-
vided that: ‘“This Act [amending sections 111, 116, 118,
119, 801 to 803, 1004 to 1007, and 1010 of this title and sec-
tion 1288 of Title 8, Aliens and Nationality, renumber-
ing sections 116A and 804 of this title as sections 116 and
803, respectively, of this title, repealing sections 116,
803, and 805 to 810 of this title, and enacting provisions
set out as notes under section 801 of this title and sec-
tion 1288 of Title 8] may be cited as the ‘Copyright Roy-
alty Tribunal Reform Act of 1993’.”

SHORT TITLE OF 1992 AMENDMENTS

Pub. L. 102-563, §1, Oct. 28, 1992, 106 Stat. 4237, pro-
vided that: “This Act [enacting chapter 10 of this title,
amending this section, sections 801, 804, and 912 of this
title, and section 1337 of Title 19, Customs Duties, and
enacting provisions set out as a note under section 1001
of this title] may be cited as the ‘Audio Home Record-
ing Act of 1992’.”

Section 101 of title I of Pub. L. 102-307 provided that:
‘“This title [amending this section and sections 304, 408,
409, and 708 of this title and enacting provisions set out
as notes under this section and section 304 of this title]
may be referred to as the ‘Copyright Renewal Act of
1992°.”

SHORT TITLE OF 1991 AMENDMENT

Pub. L. 102-64, §1, June 28, 1991, 105 Stat. 320, provided
that: “This Act [amending section 914 of this title and
enacting provisions set out as a note under section 914
of this title] may be cited as the ‘Semiconductor Inter-
national Protection Extension Act of 1991°.”

SHORT TITLE OF 1990 AMENDMENTS

Section 601 of title VI of Pub. L. 101-650 provided
that: ‘“This title [enacting section 106A of this title,
amending this section and sections 107, 113, 301, 411, 412,
501, and 506 of this title, and enacting provisions set out
as notes under this section and section 106A of this
title] may be cited as the ‘Visual Artists Rights Act of
1990°.”

Section 701 of title VII of Pub. L. 101-650 provided
that: ‘“This title [enacting section 120 of this title,
amending this section and sections 102, 106, and 301 of
this title, and enacting provisions set out as a note
above] may be cited as the ‘Architectural Works Copy-
right Protection Act’.”

Section 801 of title VIII of Pub. L. 101-650 provided
that: “This title [amending section 109 of this title and
enacting provisions set out as notes under sections 109
and 205 of this title] may be cited as the ‘Computer
Software Rental Amendments Act of 1990°.”
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Pub. L. 101-553, §1, Nov. 15, 1990, 104 Stat. 2749, pro-
vided that: ““This Act [enacting section 511 of this title,
amending sections 501, 910, and 911 of this title, and en-
acting provisions set out as a note under section 501 of
this title] may be cited as the ‘Copyright Remedy Clar-
ification Act’.”

Pub. L. 101-319, §1, July 3, 1990, 104 Stat. 290, provided
that: “This Act [amending sections 701 and 802 of this
title and sections 5315 and 5316 of Title 5, Government
Organization and Employees, and enacting provisions
set out as a note under section 701 of this title] may be
cited as the ‘Copyright Royalty Tribunal Reform and
Miscellaneous Pay Act of 1989°.”

Pub. L. 101-318, §1, July 3, 1990, 104 Stat. 287, provided
that: ““This Act [amending sections 106, 111, 704, 708, 801,
and 804 of this title and enacting provisions set out as
notes under sections 106, 111, 708, and 804 of this title]
may be cited as the ‘Copyright Fees and Technical
Amendments Act of 1989’.”

SHORT TITLE OF 1988 AMENDMENTS

Pub. L. 100-667, title II, §201, Nov. 16, 1988, 102 Stat.
3949, provided that: ‘“This title [enacting section 119 of
this title and sections 612 and 613 of Title 47, Tele-
graphs, Telephones, and Radiotelegraphs, amending
sections 111, 501, 801, and 804 of this title and section 605
of Title 47, and enacting provisions set out as notes
under section 119 of this title] may be cited as the ‘Sat-
ellite Home Viewer Act of 1988’.”” [Section ceases to be
effective Dec. 31, 1994, see section 207 of Pub. L. 100-667,
set out as an Effective and Termination Dates note
under section 119 of this title.]

Section 1(a) of Pub. L. 100-568 provided that: ‘‘This
Act [enacting section 116A of this title, amending this
section and sections 104, 116, 205, 301, 401 to 408, 411, 501,
504, 801, and 804 of this title, and enacting provisions set
out as notes under this section] may be cited as the
‘Berne Convention Implementation Act of 1988°.”

SHORT TITLE OF 1984 AMENDMENTS

Pub. L. 98-620, title III, §301, Nov. 8, 1984, 98 Stat. 3347,
provided that: ‘“This title [enacting chapter 9 of this
title] may be cited as the ‘Semiconductor Chip Protec-
tion Act of 1984’.”

Pub. L. 98450, §1, Oct. 4, 1984, 98 Stat. 1727, provided
that: “This Act [amending sections 109 and 115 of this
title and enacting provisions set out as a note under
section 109 of this title] may be cited as the ‘Record
Rental Amendment of 1984°.”

SHORT TITLE OF 1976 ACT

Pub. L. 94-553, Oct. 19, 1976, 90 Stat. 2541, which en-
acted this title and section 170 of Title 2, The Congress,
amended section 131 of Title 2, section 290e of Title 15,
Commerce and Trade, section 2318 of Title 18, Crimes
and Criminal Procedure, section 543 of Title 26, Internal
Revenue Code, section 1498 of Title 28, Judiciary and
Judicial Procedure, sections 3202 and 3206 of Title 39,
Postal Service, and sections 505 and 2117 of Title 44,
Public Printing and Documents, and enacted provisions
set out as notes preceding this section and under sec-
tions 104, 115, 304, 401, 407, 410, and 501 of this title, is
popularly known as the ‘“‘Copyright Act of 1976”°.

SEVERABILITY

Pub. L. 106-379, §2(b)(2), Oct. 27, 2000, 114 Stat. 1444,
provided that: “‘If the provisions of paragraph (1) [see
Effective Date of 2000 Amendment note above], or any
application of such provisions to any person or circum-
stance, is held to be invalid, the remainder of this sec-
tion [amending this section and enacting provisions set
out as a note above], the amendments made by this sec-
tion, and the application of this section to any other
person or circumstance shall not be affected by such in-
validation.”

CONSTRUCTION OF 1998 AMENDMENT

Pub. L. 105-298, title II, §206, Oct. 27, 1998, 112 Stat.
2834, provided that: ‘“‘Except as otherwise provided in

TITLE 17—COPYRIGHTS

Page 10

this title [enacting section 512 of this title, amending
this section and sections 110 and 504 of this title, and
enacting provisions set out as notes under this section],
nothing in this title shall be construed to relieve any
performing rights society of any obligation under any
State or local statute, ordinance, or law, or consent de-
cree or other court order governing its operation, as
such statute, ordinance, law, decree, or order is in ef-
fect on the date of the enactment of this Act [Oct. 27,
1998], as it may be amended after such date, or as it
may be issued or agreed to after such date.”

FIRST AMENDMENT APPLICATION

Section 609 of title VI of Pub. L. 101-650 provided
that: ‘“This title [see Short Title of 1990 Amendments
note above] does not authorize any governmental en-
tity to take any action or enforce restrictions prohib-
ited by the First Amendment to the United States Con-
stitution.”

BERNE CONVENTION; CONGRESSIONAL DECLARATIONS

Section 2 of Pub. L. 100-568 provided that: ‘““The Con-
gress makes the following declarations:

‘(1) The Convention for the Protection of Literary
and Artistic Works, signed at Berne, Switzerland, on
September 9, 1886, and all acts, protocols, and revi-
sions thereto (hereafter in this Act [see Short Title of
1988 Amendment note above] referred to as the ‘Berne
Convention’) are not self-executing under the Con-
stitution and laws of the United States.

‘“(2) The obligations of the United States under the
Berne Convention may be performed only pursuant to
appropriate domestic law.

‘“(3) The amendments made by this Act, together
with the law as it exists on the date of the enactment
of this Act [Oct. 31, 1988], satisfy the obligations of
the United States in adhering to the Berne Conven-
tion and no further rights or interests shall be recog-
nized or created for that purpose.”

BERNE CONVENTION; CONSTRUCTION

Section 3 of Pub. L. 100-568 provided that:

‘“‘(a) RELATIONSHIP WITH DOMESTIC LAW.—The provi-
sions of the Berne Convention—

‘(1) shall be given effect under title 17, as amended
by this Act [see Short Title of 1988 Amendment note
above], and any other relevant provision of Federal or
State law, including the common law; and

‘(2) shall not be enforceable in any action brought
pursuant to the provisions of the Berne Convention
itself.

‘“(b) CERTAIN RIGHTS NOT AFFECTED.—The provisions
of the Berne Convention, the adherence of the United
States thereto, and satisfaction of United States obli-
gations thereunder, do not expand or reduce any right
of an author of a work, whether claimed under Federal,
State, or the common law—

‘(1) to claim authorship of the work; or

‘“(2) to object to any distortion, mutilation, or
other modification of, or other derogatory action in
relation to, the work, that would prejudice the au-
thor’s honor or reputation.”

WORKS IN PUBLIC DOMAIN WITHOUT COPYRIGHT
PROTECTION

Section 12 of Pub. L. 100-568 provided that: ‘““Title 17,
United States Code, as amended by this Act [see Short
Title of 1988 Amendment note above], does not provide
copyright protection for any work that is in the public
domain in the United States.”

DEFINITIONS

Pub. L. 103-465, title V, §501, Dec. 8, 1994, 108 Stat.
4973, provided that: “For purposes of this title [enact-
ing section 1101 of this title and section 2319A of Title
18, Crimes and Criminal Procedure, amending sections
104A and 109 of this title, sections 1052 and 1127 of Title
15, Commerce and Trade, and sections 41, 104, 111, 119,
154, 156, 172, 173, 252, 262, 271, 272, 287, 292, 295, 307, 365,
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and 373 of Title 35, Patents, enacting provisions set out
as notes under section 1052 of Title 15 and sections 104
and 154 of Title 35, and amending provisions set out as
a note under section 109 of this title]—

‘(1) the term ‘WTO Agreement’ has the meaning
given that term in section 2(9) of the Uruguay Round
Agreements Act [19 U.S.C. 3501(9)]; and

‘(2) the term ‘WTO member country’ has the mean-
ing given that term in section 2(10) of the Uruguay
Round Agreements Act.”

§102. Subject matter of copyright: In general

(a) Copyright protection subsists, in accord-
ance with this title, in original works of author-
ship fixed in any tangible medium of expression,
now known or later developed, from which they
can be perceived, reproduced, or otherwise com-
municated, either directly or with the aid of a
machine or device. Works of authorship include
the following categories:

(1) literary works;

(2) musical works, including any accompany-
ing words;

(3) dramatic works, including any accom-
panying music;

(4) pantomimes and choreographic works;

(b) pictorial, graphic, and sculptural works;

(6) motion pictures and other audiovisual
works;

(7) sound recordings; and

(8) architectural works.

(b) In no case does copyright protection for an
original work of authorship extend to any idea,
procedure, process, system, method of operation,
concept, principle, or discovery, regardless of
the form in which it is described, explained, il-
lustrated, or embodied in such work.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2544; Pub. L. 101-650, title VII, §703, Dec. 1, 1990,
104 Stat. 5133.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Original Works of Authorship. The two fundamental
criteria of copyright protection—originality and fixa-
tion in tangible form are restated in the first sentence
of this cornerstone provision. The phrase ‘‘original
works or authorship,” which is purposely left unde-
fined, is intended to incorporate without change the
standard of originality established by the courts under
the present copyright statute. This standard does not
include requirements of novelty, ingenuity, or esthetic
merit, and there is no intention to enlarge the standard
of copyright protection to require them.

In using the phrase ‘‘original works of authorship,”
rather than ‘‘all the writings of an author’ now in sec-
tion 4 of the statute [section 4 of former title 17], the
committee’s purpose is to avoid exhausting the con-
stitutional power of Congress to legislate in this field,
and to eliminate the uncertainties arising from the lat-
ter phrase. Since the present statutory language is sub-
stantially the same as the empowering language of the
Constitution [Const. Art. I, §8, cl. 8], a recurring ques-
tion has been whether the statutory and the constitu-
tional provisions are coextensive. If so, the courts
would be faced with the alternative of holding copy-
rightable something that Congress clearly did not in-
tend to protect, or of holding constitutionally incapa-
ble of copyright something that Congress might one
day want to protect. To avoid these equally undesirable
results, the courts have indicated that ‘‘all the writings
of an author’ under the present statute is narrower in
scope than the ‘‘writings’ of ‘‘authors’ referred to in
the Constitution. The bill avoids this dilemma by using
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a different phrase—‘‘original works of authorship”—in
characterizing the general subject matter of statutory
copyright protection.

The history of copyright law has been one of gradual
expansion in the types of works accorded protection,
and the subject matter affected by this expansion has
fallen into two general categories. In the first, sci-
entific discoveries and technological developments
have made possible new forms of creative expression
that never existed before. In some of these cases the
new expressive forms—electronic music, filmstrips, and
computer programs, for example—could be regarded as
an extension of copyrightable subject matter Congress
had already intended to protect, and were thus consid-
ered copyrightable from the outset without the need of
new legislation. In other cases, such as photographs,
sound recordings, and motion pictures, statutory en-
actment was deemed necessary to give them full rec-
ognition as copyrightable works.

Authors are continually finding new ways of express-
ing themselves, but it is impossible to foresee the
forms that these new expressive methods will take. The
bill does not intend either to freeze the scope of copy-
rightable subject matter at the present stage of com-
munications technology or to allow unlimited expan-
sion into areas completely outside the present congres-
sional intent. Section 102 implies neither that that sub-
ject matter is unlimited nor that new forms of expres-
sion within that general area of subject matter would
necessarily be unprotected.

The historic expansion of copyright has also applied
to forms of expression which, although in existence for
generations or centuries, have only gradually come to
be recognized as creative and worthy of protection. The
first copyright statute in this country, enacted in 1790,
designated only ‘“maps, charts, and books”; major
forms of expression such as music, drama, and works of
art achieved specific statutory recognition only in
later enactments. Although the coverage of the present
statute is very broad, and would be broadened further
by the explicit recognition of all forms of choreog-
raphy, there are unquestionably other areas of existing
subject matter that this bill does not propose to pro-
tect but that future Congresses may want to.

Fixation in Tangible Form. As a basic condition of
copyright protection, the bill perpetuates the existing
requirement that a work be fixed in a ‘‘tangible me-
dium of expression,” and adds that this medium may be
one ‘‘now known or later developed,” and that the fixa-
tion is sufficient if the work ‘‘can be perceived, repro-
duced, or otherwise communicated, either directly or
with the aid of a machine or device.”” This broad lan-
guage is intended to avoid the artificial and largely un-
justifiable distinctions, derived from cases such as
White-Smith Publishing Co. v. Apollo Co., 209 U.S. 1 (1908)
[28 S.Ct. 319, 52 L.Ed. 655], under which statutory
copyrightability in certain cases has been made to de-
pend upon the form or medium in which the work is
fixed. Under the bill it makes no difference what the
form, manner, or medium of fixation may be—whether
it is in words, numbers, notes, sounds, pictures, or any
other graphic or symbolic indicia, whether embodied in
a physical object in written, printed, photographic,
sculptural, punched, magnetic, or any other stable
form, and whether it is capable of perception directly
or by means of any machine or device ‘‘now known or
later developed.”

Under the bill, the concept of fixation is important
since it not only determines whether the provisions of
the statute apply to a work, but it also represents the
dividing line between common law and statutory pro-
tection. As will be noted in more detail in connection
with section 301, an unfixed work of authorship, such as
an improvisation or an unrecorded choreographic work,
performance, or broadcast, would continue to be sub-
ject to protection under State common law or statute,
but would not be eligible for Federal statutory protec-
tion under section 102.

The bill seeks to resolve, through the definition of
“fixation’ in section 101, the status of live broadcasts—
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sports, news coverage, live performances of music,
etc.—that are reaching the public in unfixed form but
that are simultaneously being recorded. When a foot-
ball game is being covered by four television cameras,
with a director guiding the activities of the four cam-
eramen and choosing which of their electronic images
are sent out to the public and in what order, there is
little doubt that what the cameramen and the director
are doing constitutes ‘‘authorship.”” The further ques-
tion to be considered is whether there has been a fixa-
tion. If the images and sounds to be broadcast are first
recorded (on a video tape, film, etc.) and then transmit-
ted, the recorded work would be considered a ‘‘motion
picture’ subject to statutory protection against unau-
thorized reproduction or retransmission of the broad-
cast. If the program content is transmitted live to the
public while being recorded at the same time, the case
would be treated the same; the copyright owner would
not be forced to rely on common law rather than statu-
tory rights in proceeding against an infringing user of
the live broadcast.

Thus, assuming it is copyrightable—as a ‘“‘motion pic-
ture’” or ‘‘sound recording,” for example—the content
of a live transmission should be regarded as fixed and
should be accorded statutory protection if it is being
recorded simultaneously with its transmission. On the
other hand, the definition of ‘“‘fixation” would exclude
from the concept purely evanescent or transient repro-
ductions such as those projected briefly on a screen,
shown electronically on a television or other cathode
ray tube, or captured momentarily in the ‘“‘memory”’ of
a computer.

Under the first sentence of the definition of ‘‘fixed”
in section 101, a work would be considered ‘‘fixed in a
tangible medium of expression’’ if there has been an au-
thorized embodiment in a copy or phonorecord and if
that embodiment ‘‘is sufficiently permanent or stable’”’
to permit the work ‘‘to be perceived, reproduced, or
otherwise communicated for a period of more than
transitory duration.”” The second sentence makes clear
that, in the case of ‘‘a work consisting of sounds, im-
ages, or both, that are being transmitted,” the work is
regarded as ‘‘fixed” if a fixation is being made at the
same time as the transmission.

Under this definition ‘‘copies’ and ‘‘phonorecords’
together will comprise all of the material objects in
which copyrightable works are capable of being fixed.
The definitions of these terms in section 101, together
with their usage in section 102 and throughout the bill,
reflect a fundamental distinction between the ‘‘original
work’ which is the product of ‘‘authorship’” and the
multitude of material objects in which it can be em-
bodied. Thus, in the sense of the bill, a ‘““book” is not
a work of authorship, but is a particular kind of
‘“‘copy.” Instead, the author may write a ‘‘literary
work,” which in turn can be embodied in a wide range
of ““‘copies’” and ‘‘phonorecords,” including books, peri-
odicals, computer punch cards, microfilm, tape record-
ings, and so forth. It is possible to have an ‘‘original
work of authorship’” without having a ‘‘copy’ or
‘“‘phonorecord’” embodying it, and it is also possible to
have a ‘‘copy’ or ‘‘phonorecord’” embodying something
that does not qualify as an ‘‘original work of author-
ship.”” The two essential elements—original work and
tangible object—must merge through fixation in order
to produce subject matter copyrightable under the
statute.

Categories of Copyrightable Works. The second sen-
tence of section 102 lists seven broad categories which
the concept of ‘“‘works of authorship’ is said to ‘‘in-
clude”. The use of the word ‘‘include,” as defined in
section 101, makes clear that the listing is ‘‘illustrative
and not limitative,”” and that the seven categories do
not necessarily exhaust the scope of ‘‘original works of
authorship” that the bill is intended to protect. Rath-
er, the list sets out the general area of copyrightable
subject matter, but with sufficient flexibility to free
the courts from rigid or outmoded concepts of the scope
of particular categories. The items are also overlapping
in the sense that a work falling within one class may
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encompass works coming within some or all of the
other categories. In the aggregate, the list covers all
classes of works now specified in section 5 of title 17
[section 5 of former title 17]; in addition, it specifically
enumerates ‘‘pantomimes and choreographic works’’.

Of the seven items listed, four are defined in section
101. The three undefined categories—‘‘musical works,”’
‘“‘dramatic works,” and ‘‘pantomimes and choreo-
graphic works’’—have fairly settled meanings. There is
no need, for example, to specify the copyrightability of
electronic or concrete music in the statute since the
form of a work would no longer be of any importance,
nor is it necessary to specify that ‘‘choreographic
works” do not include social dance steps and simple
routines.

The four items defined in section 101 are ‘‘literary
works,” ‘pictorial, graphic, and sculptural works,”
‘“motion pictures and audiovisual works’, and ‘‘sound
recordings’. In each of these cases, definitions are
needed not only because the meaning of the term itself
is unsettled but also because the distinction between
“work” and ‘‘material object” requires clarification.
The term ‘‘literary works’ does not connote any cri-
terion of literary merit or qualitative value: it includes
catalogs, directories, and similar factual, reference, or
instructional works and compilations of data. It also
includes computer data bases, and computer programs
to the extent that they incorporate authorship in the
programmer’s expression of original ideas, as distin-
guished from the ideas themselves.

Correspondingly, the definition of ‘‘pictorial, graphic,
and sculptural works” carries with it no implied cri-
terion of artistic taste, aesthetic value, or intrinsic
quality. The term is intended to comprise not only
“works of art” in the traditional sense but also works
of graphic art and illustration, art reproductions, plans
and drawings, photographs and reproductions of them,
maps, charts, globes, and other cartographic works,
works of these kinds intended for use in advertising
and commerce, and works of ‘‘applied art.”” There is no
intention whatever to narrow the scope of the subject
matter now characterized in section 5(k) [section 5(k)
of former title 17] as ‘‘prints or labels used for articles
of merchandise.”” However, since this terminology sug-
gests the material object in which a work is embodied
rather than the work itself, the bill does not mention
this category separately.

In accordance with the Supreme Court’s decision in
Mazer v. Stein, 347 U.S. 201 (1954) [74 S.Ct. 460, 98 L. Ed.
630, rehearing denied 74 S.Ct. 637, 347 U.S. 949, 98 L.Ed.
1096], works of ‘‘applied art’” encompass all original pic-
torial, graphic, and sculptural works that are intended
to be or have been embodied in useful articles, regard-
less of factors such as mass production, commercial ex-
ploitation, and the potential availability of design pat-
ent protection. The scope of exclusive rights in these
works is given special treatment in section 113, to be
discussed below.

The Committee has added language to the definition
of ‘“‘pictorial, graphic, and sculptural works’ in an ef-
fort to make clearer the distinction between works of
applied art protectable under the bill and industrial de-
signs not subject to copyright protection. The declara-
tion that ‘‘pictorial, graphic, and sculptural works’ in-
clude ‘‘works of artistic craftsmanship insofar as their
form but not their mechanical or utilitarian aspects
are concerned’ is classic language; it is drawn from
Copyright Office regulations promulgated in the 1940’s
and expressly endorsed by the Supreme Court in the
Maczer case.

The second part of the amendment states that ‘‘the
design of a useful article * * * shall be considered a pic-
torial, graphic, or sculptural work only if, and only to
the extent that, such design incorporates pictorial,
graphic, or sculptural features that can be identified
separately from, and are capable of existing independ-
ently of, the utilitarian aspects of the article.” A ‘‘use-
ful article” is defined as “‘an article having an intrinsic
utilitarian function that is not merely to portray the
appearance of the article or to convey information.”



Page 13

This part of the amendment is an adaptation of lan-
guage added to the Copyright Office Regulations in the
mid-1950’s in an effort to implement the Supreme
Court’s decision in the Maczer case.

In adopting this amendatory language, the Commit-
tee is seeking to draw as clear a line as possible be-
tween copyrightable works of applied art and uncopy-
righted works of industrial design. A two-dimensional
painting, drawing, or graphic work is still capable of
being identified as such when it is printed on or applied
to utilitarian articles such as textile fabrics, wallpaper,
containers, and the like. The same is true when a stat-
ue or carving is used to embellish an industrial product
or, as in the Macer case, is incorporated into a product
without losing its ability to exist independently as a
work of art. On the other hand, although the shape of
an industrial product may be aesthetically satisfying
and valuable, the Committee’s intention is not to offer
it copyright protection under the bill. Unless the shape
of an automobile, airplane, ladies’ dress, food proc-
essor, television set, or any other industrial product
contains some element that, physically or concep-
tually, can be identified as separable from the utilitar-
ian aspects of that article, the design would not be
copyrighted under the bill. The test of separability and
independence from ‘‘the utilitarian aspects of the arti-
cle” does not depend upon the nature of the design—
that is, even if the appearance of an article is deter-
mined by aesthetic (as opposed to functional) consider-
ations, only elements, if any, which can be identified
separately from the useful article as such are copy-
rightable. And, even if the three-dimensional design
contains some such element (for example, a carving on
the back of a chair or a floral relief design on silver
flatware), copyright protection would extend only to
that element, and would not cover the over-all configu-
ration of the utilitarian article as such.

A special situation is presented by architectural
works. An architect’s plans and drawings would, of
course, be protected by copyright, but the extent to
which that protection would extend to the structure
depicted would depend on the circumstances. Purely
nonfunctional or monumental structures would be sub-
ject to full copyright protection under the bill, and the
same would be true of artistic sculpture or decorative
ornamentation or embellishment added to a structure.
On the other hand, where the only elements of shape in
an architectural design are conceptually inseparable
from the utilitarian aspects of the structure, copyright
protection for the design would not be available.

The Committee has considered, but chosen to defer,
the possibility of protecting the design of typefaces. A
“typeface’ can be defined as a set of letters, numbers,
or other symbolic characters, whose forms are related
by repeating design elements consistently applied in a
notational system and are intended to be embodied in
articles whose intrinsic utilitarian function is for use
in composing text or other cognizable combinations of
characters. The Committee does not regard the design
of typeface, as thus defined, to be a copyrightable ‘‘pic-
torial, graphic, or sculptural work”’ within the meaning
of this bill and the application of the dividing line in
section 101.

Enactment of Public Law 92-140 in 1971 [Pub. L.
92-140, Oct. 15, 1971, 85 Stat. 391, which amended sec-
tions 1, 5, 19, 20, 26, and 101 of former title 17, and en-
acted provisions set out as a note under section 1 of
former title 17] marked the first recognition in Amer-
ican copyright law of sound recordings as copyrightable
works. As defined in section 101, copyrightable ‘‘sound
recordings’ are original works of authorship compris-
ing an aggregate of musical, spoken, or other sounds
that have been fixed in tangible form. The copyright-
able work comprises the aggregation of sounds and not
the tangible medium of fixation. Thus, ‘‘sound record-
ings’ as copyrightable subject matter are distinguished
from ‘“‘phonorecords,” the latter being physical objects
in which sounds are fixed. They are also distinguished
from any copyrighted literary, dramatic, or musical
works that may be reproduced on a ‘‘phonorecord.’”’
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As a class of subject matter, sound recordings are
clearly within the scope of the ‘“‘writings of an author”’
capable of protection under the Constitution [Const.
Art. I, §8, cl. 8], and the extension of limited statutory
protection to them was too long delayed. Aside from
cases in which sounds are fixed by some purely mechan-
ical means without originality of any kind, the copy-
right protection that would prevent the reproduction
and distribution of unauthorized phonorecords of sound
recordings is clearly justified.

The copyrightable elements in a sound recording will
usually, though not always, involve ‘‘authorship’ both
on the part of the performers whose performance is cap-
tured and on the part of the record producer respon-
sible for setting up the recording session, capturing and
electronically processing the sounds, and compiling
and editing them to make the final sound recording.
There may, however, be cases where the record produc-
er’s contribution is so minimal that the performance is
the only copyrightable element in the work, and there
may be cases (for example, recordings of birdcalls,
sounds of racing cars, et cetera) where only the record
producer’s contribution is copyrightable.

Sound tracks of motion pictures, long a nebulous
area in American copyright law, are specifically in-
cluded in the definition of ‘‘motion pictures,” and ex-
cluded in the definition of ‘‘sound recordings.’” To be a
‘“motion picture,” as defined, requires three elements:
(1) a series of images, (2) the capability of showing the
images in certain successive order, and (3) an impres-
sion of motion when the images are thus shown. Cou-
pled with the basic requirements of original authorship
and fixation in tangible form, this definition encom-
passes a wide range of cinematographic works em-
bodied in films, tapes, video disks, and other media.
However, it would not include: (1) unauthorized fixa-
tions of live performances or telecasts, (2) live telecasts
that are not fixed simultaneously with their trans-
mission, or (3) filmstrips and slide sets which, although
consisting of a series of images intended to be shown in
succession, are not capable of conveying an impression
of motion.

On the other hand, the bill equates audiovisual mate-
rials such as filmstrips, slide sets, and sets of trans-
parencies with ‘“‘motion pictures” rather than with
‘“‘pictorial, graphic, and sculptural works.”” Their se-
quential showing is closer to a ‘‘performance’ than to
a ‘“‘display,” and the definition of ‘‘audiovisual works,”’
which applies also to ‘‘motion pictures,” embraces
works consisting of a series of related images that are
by their nature, intended for showing by means of pro-
jectors or other devices.

Nature of Copyright. Copyright does not preclude oth-
ers from using the ideas or information revealed by the
author’s work. It pertains to the literary, musical,
graphic, or artistic form in which the author expressed
intellectual concepts. Section 102(b) makes clear that
copyright protection does not extend to any idea, pro-
cedure, process, system, method of operation, concept,
principle, or discovery, regardless of the form in which
it is described, explained, illustrated, or embodied in
such work.

Some concern has been expressed lest copyright in
computer programs should extend protection to the
methodology or processes adopted by the programmer,
rather than merely to the ‘“‘writing” expressing his
ideas. Section 102(b) is intended, among other things, to
make clear that the expression adopted by the pro-
grammer is the copyrightable element in a computer
program, and that the actual processes or methods em-
bodied in the program are not within the scope of the
copyright law.

Section 102(b) in no way enlarges or contracts the
scope of copyright protection under the present law. Its
purpose is to restate, in the context of the new single
Federal system of copyright, that the basic dichotomy
between expression and idea remains unchanged.

AMENDMENTS
1990—Subsec. (a)(8). Pub. L. 101-650 added par. (8).
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EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-650 applicable to any ar-
chitectural work created on or after Dec. 1, 1990, and
any architectural work, that, on Dec. 1, 1990, is uncon-
structed and embodied in unpublished plans or draw-
ings, except that protection for such architectural
work under this title terminates on Dec. 31, 2002, unless
the work is constructed by that date, see section 706 of
Pub. L. 101-650, set out as a note under section 101 of
this title.

§103. Subject matter of copyright: Compilations
and derivative works

(a) The subject matter of copyright as speci-
fied by section 102 includes compilations and de-
rivative works, but protection for a work em-
ploying preexisting material in which copyright
subsists does not extend to any part of the work
in which such material has been used unlaw-
fully.

(b) The copyright in a compilation or deriva-
tive work extends only to the material contrib-
uted by the author of such work, as distin-
guished from the preexisting material employed
in the work, and does not imply any exclusive
right in the preexisting material. The copyright
in such work is independent of, and does not af-
fect or enlarge the scope, duration, ownership,
or subsistence of, any copyright protection in
the preexisting material.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2545.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Section 103 complements section 102: A compilation
or derivative work is copyrightable if it represents an
‘“‘original work of authorship” and falls within one or
more of the categories listed in section 102. Read to-
gether, the two sections make plain that the criteria of
copyrightable subject matter stated in section 102
apply with full force to works that are entirely original
and to those containing preexisting material. Section
103(b) is also intended to define, more sharply and
clearly than does section 7 of the present law [section
7 of former title 17], the important interrelationship
and correlation between protection of preexisting and
of ‘““new’ material in a particular work. The most im-
portant point here is one that is commonly misunder-
stood today: copyright in a ‘‘new version’’ covers only
the material added by the later author, and has no ef-
fect one way or the other on the copyright or public do-
main status of the preexisting material.

Between them the terms ‘‘compilations’ and ‘‘deriva-
tive works” which are defined in section 101 com-
prehend every copyrightable work that employs pre-
existing material or data of any kind. There is nec-
essarily some overlapping between the two, but they
basically represent different concepts. A ‘“‘compilation”
results from a process of selecting, bringing together,
organizing, and arranging previously existing material
of all kinds, regardless of whether the individual items
in the material have been or ever could have been sub-
ject to copyright. A ‘‘derivative work,” on the other
hand, requires a process of recasting, transforming, or
adapting ‘‘one or more preexisting works’’; the ‘‘pre-
existing work” must come within the general subject
matter of copyright set forth in section 102, regardless
of whether it is or was ever copyrighted.

The second part of the sentence that makes up sec-
tion 103(a) deals with the status of a compilation or de-
rivative work unlawfully employing preexisting copy-
righted material. In providing that protection does not
extend to ‘‘any part of the work in which such material
has been used unlawfully,” the bill prevents an in-
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fringer from benefiting, through copyright protection,
from committing an unlawful act, but preserves protec-
tion for those parts of the work that do not employ the
preexisting work. Thus, an unauthorized translation of
a novel could not be copyrighted at all, but the owner
of copyright in an anthology of poetry could sue some-
one who infringed the whole anthology, even though
the infringer proves that publication of one of the
poems was unauthorized. Under this provision, copy-
right could be obtained as long as the use of the pre-
existing work was not ‘‘unlawful,” even though the
consent of the copyright owner had not been obtained.
For instance, the unauthorized reproduction of a work
might be ‘““lawful” under the doctrine of fair use or an
applicable foreign law, and if so the work incorporating
it could be copyrighted.

§104. Subject matter of copyright: National ori-
gin

(a) UNPUBLISHED WORKS.—The works specified
by sections 102 and 103, while unpublished, are
subject to protection under this title without re-
gard to the nationality or domicile of the au-
thor.

(b) PUBLISHED WORKS.—The works specified by
sections 102 and 103, when published, are subject
to protection under this title if—

(1) on the date of first publication, one or
more of the authors is a national or domi-
ciliary of the United States, or is a national,
domiciliary, or sovereign authority of a treaty
party, or is a stateless person, wherever that
person may be domiciled; or

(2) the work is first published in the United
States or in a foreign nation that, on the date
of first publication, is a treaty party; or

(3) the work is a sound recording that was
first fixed in a treaty party; or

(4) the work is a pictorial, graphic, or sculp-
tural work that is incorporated in a building
or other structure, or an architectural work
that is embodied in a building and the building
or structure is located in the United States or
a treaty party; or

(5) the work is first published by the United
Nations or any of its specialized agencies, or
by the Organization of American States; or

(6) the work comes within the scope of a
Presidential proclamation. Whenever the
President finds that a particular foreign na-
tion extends, to works by authors who are na-
tionals or domiciliaries of the United States
or to works that are first published in the
United States, copyright protection on sub-
stantially the same basis as that on which the
foreign nation extends protection to works of
its own nationals and domiciliaries and works
first published in that nation, the President
may by proclamation extend protection under
this title to works of which one or more of the
authors is, on the date of first publication, a
national, domiciliary, or sovereign authority
of that nation, or which was first published in
that nation. The President may revise, sus-
pend, or revoke any such proclamation or im-
pose any conditions or limitations on protec-
tion under a proclamation.

For purposes of paragraph (2), a work that is
published in the United States or a treaty party
within 30 days after publication in a foreign na-
tion that is not a treaty party shall be consid-
ered to be first published in the United States or
such treaty party, as the case may be.
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(c) EFFECT OF BERNE CONVENTION.—No right or
interest in a work eligible for protection under
this title may be claimed by virtue of, or in reli-
ance upon, the provisions of the Berne Conven-
tion, or the adherence of the United States
thereto. Any rights in a work eligible for protec-
tion under this title that derive from this title,
other Federal or State statutes, or the common
law, shall not be expanded or reduced by virtue
of, or in reliance upon, the provisions of the
Berne Convention, or the adherence of the
United States thereto.

(d) EFFECT OF PHONOGRAMS TREATIES.—Not-
withstanding the provisions of subsection (b), no
works other than sound recordings shall be eli-
gible for protection under this title solely by
virtue of the adherence of the United States to
the Geneva Phonograms Convention or the
WIPO Performances and Phonograms Treaty.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2545; Pub. L. 100-568, §4(a)(2), (3), Oct. 31, 1988, 102
Stat. 2855; Pub. L. 105-304, title I, §102(b), Oct. 28,
1998, 112 Stat. 2862.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Section 104 of the bill [this section], which sets forth
the basic criteria under which works of foreign origin
can be protected under the U.S. copyright law, divides
all works coming within the scope of sections 102 and
103 into two categories: unpublished and published.
Subsection (a) imposes no qualifications of nationality
and domicile with respect to unpublished works. Sub-
section (b) would make published works subject to pro-
tection under any one of four conditions:

(1) The author is a national or domiciliary of the
United States or of a country with which the United
States has copyright relations under a treaty, or is a
stateless person;

(2) The work is first published in the United States
or in a country that is a party to the Universal Copy-
right Convention;

(3) The work is first published by the United Na-
tions, by any of its specialized agencies, or by the Or-
ganization of American States; or

(4) The work is covered by a Presidential proclama-
tion extending protection to works originating in a
specified country which extends protection to U.S.
works ‘‘on substantially the same basis’ as to its own
works.

The third of these conditions represents a treaty obli-
gation of the United States. Under the Second Protocol
of the Universal Copyright Convention, protection
under U.S. Copyright law is expressly required for
works published by the United Nations, by U.N. special-
ized agencies and by the Organization of American
States.

AMENDMENTS

1998—Subsec. (b). Pub. L. 105-304, §102(b)(1)(G), in-
serted concluding provisions.

Subsec. (b)(1). Pub. L. 105-304, §102(b)(1)(A), sub-
stituted ‘‘treaty party’ for ‘‘foreign nation that is a
party to a copyright treaty to which the United States
is also a party’’.

Subsec. (b)(2). Pub. L. 105-304, §102(b)(1)(B), sub-
stituted ‘‘treaty party’” for ‘‘party to the Universal
Copyright Convention”.

Subsec. (b)(3). Pub. L. 105-304, §102(b)(1)(E), added par.
(3). Former par. (3) redesignated (5).

Subsec. (b)(4). Pub. L. 105-304, §102(b)(1)(F), sub-
stituted ‘‘pictorial, graphic, or sculptural work that is
incorporated in a building or other structure, or an ar-
chitectural work that is embodied in a building and the
building or structure is located in the United States or
a treaty party’’ for ‘“‘Berne Convention work”’.
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Subsec. (b)(5), (6). Pub. L. 105-304, §102(b)(1)(C), (D),
redesignated par. (3) as (56) and transferred it to appear
after par. (4) and redesignated former par. (5) as (6).

Subsec. (d). Pub. L. 105-304, §102(b)(2), added subsec.
(d).

1988—Subsec. (b)(4), (5). Pub. L. 100-568, §4(a)(2), added
par. (4) and redesignated former par. (4) as (5).

Subsec. (¢). Pub. L. 100-568, §4(a)(3), added subsec. (c).

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by section 102(b)(1) of Pub. L. 105-304 ef-
fective Oct. 28, 1998, except as otherwise provided, and
amendment by section 102(b)(2) of Pub. L. 105-304 effec-
tive May 20, 2002, see section 105(a), (b)(2)(C) of Pub. L.
105-304, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-568 effective Mar. 1, 1989,
with any cause of action arising under this title before
such date being governed by provisions in effect when
cause of action arose, see section 13 of Pub. L. 100-568,
set out as a note under section 101 of this title.

Proc. No. 3792. COPYRIGHT EXTENSION: GERMANY

Proc. No. 3792, July 12, 1967, 32 F.R. 10341, provided:

WHEREAS the President is authorized, in accordance
with the conditions prescribed in Section 9 of Title 17
of the United States Code which includes the provisions
of the act of Congress approved March 4, 1909, 35 Stat.
1075, as amended by the act of September 25, 1941, 55
Stat. 732, to grant an extension of time for fulfillment
of the conditions and formalities prescribed by the
copyright laws of the United States of America, with
respect to works first produced or published outside the
United States of America and subject to copyright or
to renewal of copyright under the laws of the United
States of America, by nationals of countries which ac-
cord substantially equal treatment to citizens of the
United States of America; and

WHEREAS satisfactory official assurances have been
received that, since April 15, 1892, citizens of the United
States have been entitled to obtain copyright in Ger-
many for their works on substantially the same basis
as German citizens without the need of complying with
any formalities, provided such works secured protec-
tion in the United States; and

WHEREAS, pursuant to Article 2 of the Law No. 8,
Industrial, Literary and Artistic Property Rights of
Foreign Nations and Nationals, promulgated by the Al-
lied High Commission for Germany on October 20, 1949,
literary or artistic property rights in Germany owned
by United States nationals at the commencement of or
during the state of war between Germany and the
United States of America which were transferred,
seized, requisitioned, revoked or otherwise impaired by
war measures, whether legislative, judicial or adminis-
trative, were, upon request made prior to October 3,
1950, restored to such United States nationals or their
legal successors; and

WHEREAS, pursuant to Article 5 of the aforesaid
law, any literary or artistic property right in Germany
owned by a United States national at the commence-
ment of or during the state of war between Germany
and the United States of America was, upon request
made prior to October 3, 1950, extended in term for a pe-
riod corresponding to the inclusive time from the date
of the commencement of the state of war, or such later
date on which such right came in existence, to Septem-
ber 30, 1949; and

WHEREAS, by virtue of a proclamation by the Presi-
dent of the United States of America dated May 25,
1922, 42 Stat. 2271, German citizens are and have been
entitled to the benefits of the act of Congress approved
March 4, 1909, 35 Stat. 1075, as amended, including the
benefits of Section 1(e) of the aforementioned Title 17
of the United States Code [section 1(e) of former Title
17]; and

WHEREAS, a letter of February 6, 1950, from the
Chancellor of the Federal Republic of Germany to the
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Chairman of the Allied High Commission for Germany
established the mutual understanding that reciprocal
copyright relations continued in effect between the
Federal Republic of Germany and the United States of
America:

NOW, THEREFORE, I, LYNDON B. JOHNSON, Presi-
dent of the United States of America, by virtue of the
authority vested in me by Section 9 of Title 17 of the
United States Code [section 9 of former Title 17], do de-
clare and proclaim:

(1) That, with respect to works first produced or pub-
lished outside the United States of America: (a) where
the work was subject to copyright under the laws of the
United States of America on or after September 3, 1939,
and on or before May 5, 1956, by an author or other
owner who was then a German citizen; or (b) where the
work was subject to renewal of copyright under the
laws of the United States of America on or after Sep-
tember 3, 1939, and on or before May 5, 1956, by an au-
thor or other person specified in Sections 24 and 25 of
the aforesaid Title 17 [sections 24 and 25 of former Title
17], who was then a German citizen, there has existed
during several years of the aforementioned period such
disruption and suspension of facilities essential to com-
pliance with conditions and formalities prescribed with
respect to such works by the copyright law of the
United States of America as to bring such works within
the terms of Section 9(b) of the aforesaid Title 17 [sec-
tion 9(b) of former Title 17]; and

(2) That, in view of the reciprocal treatment accorded
to citizens of the United States by the Federal Republic
of Germany, the time within which persons who are
presently German citizens may comply with such con-
ditions and formalities with respect to such works is
hereby extended for one year after the date of this
proclamation.

It shall be understood that the term of copyright in
any case is not and cannot be altered or affected by
this proclamation. It shall also be understood that, as
provided by Section 9(b) of Title 17, United States Code
[section 9(b) of former Title 17], no liability shall at-
tach under that title for lawful uses made or acts done
prior to the effective date of this proclamation in con-
nection with the above-described works, or with respect
to the continuance for one year subsequent to such
date of any business undertaking or enterprise lawfully
undertaken prior to such date involving expenditure or
contractual obligation in connection with the exploi-
tation, production, reproduction, circulation or per-
formance of any such works.

IN WITNESS WHEREOF, I have hereunto set my
hand this twelfth day of July in the year of our Lord
nineteen hundred and sixty-seven, and of the Independ-
ence of the United States of America the one hundred
and ninety-second.

LYNDON B. JOHNSON.

PRESIDENTIAL PROCLAMATIONS ISSUED UNDER
PREDECESSOR PROVISIONS

Section 104 of Pub. L. 94-553 provided that: ‘‘All proc-
lamations issued by the President under section 1(e) or
9(b) of title 17 as it existed on December 31, 1977, or
under previous copyright statutes of the United States,
shall continue in force until terminated, suspended, or
revised by the President.”’

§104A. Copyright in restored works

(a) AUTOMATIC PROTECTION AND TERM.—
(1) TERM.—

(A) Copyright subsists, in accordance with
this section, in restored works, and vests
automatically on the date of restoration.

(B) Any work in which copyright is re-
stored under this section shall subsist for
the remainder of the term of copyright that
the work would have otherwise been granted
in the United States if the work never en-
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tered the public domain in the TUnited

States.

(2) EXCEPTION.—Any work in which the copy-
right was ever owned or administered by the
Alien Property Custodian and in which the re-
stored copyright would be owned by a govern-
ment or instrumentality thereof, is not a re-
stored work.

(b) OWNERSHIP OF RESTORED COPYRIGHT.—A re-
stored work vests initially in the author or ini-
tial rightholder of the work as determined by
the law of the source country of the work.

(¢) FILING OF NOTICE OF INTENT TO ENFORCE
RESTORED COPYRIGHT AGAINST RELIANCE PAR-
TIES.—On or after the date of restoration, any
person who owns a copyright in a restored work
or an exclusive right therein may file with the
Copyright Office a notice of intent to enforce
that person’s copyright or exclusive right or
may serve such a notice directly on a reliance
party. Acceptance of a notice by the Copyright
Office is effective as to any reliance parties but
shall not create a presumption of the validity of
any of the facts stated therein. Service on a reli-
ance party is effective as to that reliance party
and any other reliance parties with actual
knowledge of such service and of the contents of
that notice.

(d) REMEDIES FOR INFRINGEMENT OF RESTORED
COPYRIGHTS.—

(1) ENFORCEMENT OF COPYRIGHT IN RESTORED
WORKS IN THE ABSENCE OF A RELIANCE PARTY.—
As against any party who is not a reliance
party, the remedies provided in chapter 5 of
this title shall be available on or after the
date of restoration of a restored copyright
with respect to an act of infringement of the
restored copyright that is commenced on or
after the date of restoration.

(2) ENFORCEMENT OF COPYRIGHT IN RESTORED
WORKS AS AGAINST RELIANCE PARTIES.—AS
against a reliance party, except to the extent
provided in paragraphs (3) and (4), the rem-
edies provided in chapter 5 of this title shall
be available, with respect to an act of infringe-
ment of a restored copyright, on or after the
date of restoration of the restored copyright if
the requirements of either of the following
subparagraphs are met:

(A)(i) The owner of the restored copyright
(or such owner’s agent) or the owner of an
exclusive right therein (or such owner’s
agent) files with the Copyright Office, dur-
ing the 24-month period beginning on the
date of restoration, a notice of intent to en-
force the restored copyright; and

(ii)(I) the act of infringement commenced
after the end of the 12-month period begin-
ning on the date of publication of the notice
in the Federal Register;

(IT) the act of infringement commenced be-
fore the end of the 12-month period described
in subclause (I) and continued after the end
of that 12-month period, in which case rem-
edies shall be available only for infringe-
ment occurring after the end of that 12-
month period; or

(III) copies or phonorecords of a work in
which copyright has been restored under this
section are made after publication of the no-
tice of intent in the Federal Register.
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(B)(i) The owner of the restored copyright
(or such owner’s agent) or the owner of an
exclusive right therein (or such owner’s
agent) serves upon a reliance party a notice
of intent to enforce a restored copyright;
and

(ii)(I) the act of infringement commenced
after the end of the 12-month period begin-
ning on the date the notice of intent is re-
ceived;

(IT) the act of infringement commenced be-
fore the end of the 12-month period described
in subclause (I) and continued after the end
of that 12-month period, in which case rem-
edies shall be available only for the infringe-
ment occurring after the end of that 12-
month period; or

(ITI) copies or phonorecords of a work in
which copyright has been restored under this
section are made after receipt of the notice
of intent.

In the event that notice is provided under both
subparagraphs (A) and (B), the 12-month pe-
riod referred to in such subparagraphs shall
run from the earlier of publication or service
of notice.

(3) EXISTING DERIVATIVE WORKS.—(A) In the
case of a derivative work that is based upon a
restored work and is created—

(i) before the date of the enactment of the
Uruguay Round Agreements Act, if the
source country of the restored work is an el-
igible country on such date, or

(ii) before the date on which the source
country of the restored work becomes an eli-
gible country, if that country is not an eligi-
ble country on such date of enactment,

a reliance party may continue to exploit that
derivative work for the duration of the re-
stored copyright if the reliance party pays to
the owner of the restored copyright reasonable
compensation for conduct which would be sub-
ject to a remedy for infringement but for the
provisions of this paragraph.

(B) In the absence of an agreement between
the parties, the amount of such compensation
shall be determined by an action in United
States district court, and shall reflect any
harm to the actual or potential market for or
value of the restored work from the reliance
party’s continued exploitation of the work, as
well as compensation for the relative con-
tributions of expression of the author of the
restored work and the reliance party to the de-
rivative work.

(4) COMMENCEMENT OF INFRINGEMENT FOR RE-
LIANCE PARTIES.—For purposes of section 412,
in the case of reliance parties, infringement
shall be deemed to have commenced before
registration when acts which would have con-
stituted infringement had the restored work
been subject to copyright were commenced be-
fore the date of restoration.

(e) NOTICES OF INTENT TO ENFORCE A RESTORED

COPYRIGHT.—

(1) NOTICES OF INTENT FILED WITH THE COPY-
RIGHT OFFICE.—(A)(1) A notice of intent filed
with the Copyright Office to enforce a restored
copyright shall be signed by the owner of the
restored copyright or the owner of an exclu-
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sive right therein, who files the notice under
subsection (d)(2)(A)({1) (hereafter in this para-
graph referred to as the ‘‘owner’), or by the
owner’s agent, shall identify the title of the
restored work, and shall include an English
translation of the title and any other alter-
native titles known to the owner by which the
restored work may be identified, and an ad-
dress and telephone number at which the
owner may be contacted. If the notice is
signed by an agent, the agency relationship
must have been constituted in a writing signed
by the owner before the filing of the notice.
The Copyright Office may specifically require
in regulations other information to be in-
cluded in the notice, but failure to provide
such other information shall not invalidate
the notice or be a basis for refusal to list the
restored work in the Federal Register.

(ii) If a work in which copyright is restored
has no formal title, it shall be described in the
notice of intent in detail sufficient to identify
it.

(iii) Minor errors or omissions may be cor-
rected by further notice at any time after the
notice of intent is filed. Notices of corrections
for such minor errors or omissions shall be ac-
cepted after the period established in sub-
section (d)(2)(A)(1). Notices shall be published
in the Federal Register pursuant to subpara-
graph (B).

(B)(i) The Register of Copyrights shall pub-
lish in the Federal Register, commencing not
later than 4 months after the date of restora-
tion for a particular nation and every 4
months thereafter for a period of 2 years, lists
identifying restored works and the ownership
thereof if a notice of intent to enforce a re-
stored copyright has been filed.

(ii) Not less than 1 list containing all notices
of intent to enforce shall be maintained in the
Public Information Office of the Copyright Of-
fice and shall be available for public inspec-
tion and copying during regular business hours
pursuant to sections 705 and 708.

(C) The Register of Copyrights is authorized
to fix reasonable fees based on the costs of re-
ceipt, processing, recording, and publication of
notices of intent to enforce a restored copy-
right and corrections thereto.

(D)(i) Not later than 90 days before the date
the Agreement on Trade-Related Aspects of
Intellectual Property referred to in section
101(d)(15) of the Uruguay Round Agreements
Act enters into force with respect to the
United States, the Copyright Office shall issue
and publish in the Federal Register regula-
tions governing the filing under this sub-
section of notices of intent to enforce a re-
stored copyright.

(ii) Such regulations shall permit owners of
restored copyrights to file simultaneously for
registration of the restored copyright.

(2) NOTICES OF INTENT SERVED ON A RELIANCE
PARTY.—(A) Notices of intent to enforce a re-
stored copyright may be served on a reliance
party at any time after the date of restoration
of the restored copyright.

(B) Notices of intent to enforce a restored
copyright served on a reliance party shall be
signed by the owner or the owner’s agent,
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shall identify the restored work and the work
in which the restored work is used, if any, in
detail sufficient to identify them, and shall in-
clude an English translation of the title, any
other alternative titles known to the owner by
which the work may be identified, the use or
uses to which the owner objects, and an ad-
dress and telephone number at which the reli-
ance party may contact the owner. If the no-
tice is signed by an agent, the agency relation-
ship must have been constituted in writing
and signed by the owner before service of the
notice.

(3) EFFECT OF MATERIAL FALSE STATE-
MENTS.—Any material false statement know-
ingly made with respect to any restored copy-
right identified in any notice of intent shall
make void all claims and assertions made with
respect to such restored copyright.

(f) IMMUNITY FROM WARRANTY AND RELATED
LIABILITY.—

(1) IN GENERAL.—AnNny person who warrants,
promises, or guarantees that a work does not
violate an exclusive right granted in section
106 shall not be liable for legal, equitable, arbi-
tral, or administrative relief if the warranty,
promise, or guarantee is breached by virtue of
the restoration of copyright under this sec-
tion, if such warranty, promise, or guarantee
is made before January 1, 1995.

(2) PERFORMANCES.—No person shall be re-
quired to perform any act if such performance
is made infringing by virtue of the restoration
of copyright under the provisions of this sec-
tion, if the obligation to perform was under-
taken before January 1, 1995.

(g) PROCLAMATION OF COPYRIGHT RESTORA-
TION.—Whenever the President finds that a par-
ticular foreign nation extends, to works by au-
thors who are nationals or domiciliaries of the
United States, restored copyright protection on
substantially the same basis as provided under
this section, the President may by proclamation
extend restored protection provided under this
section to any work—

(1) of which one or more of the authors is, on
the date of first publication, a national, domi-
ciliary, or sovereign authority of that nation;
or

(2) which was first published in that nation.

The President may revise, suspend, or revoke
any such proclamation or impose any conditions
or limitations on protection under such a proc-
lamation.

(h) DEFINITIONS.—For purposes of this section
and section 109(a):

(1) The term ‘‘date of adherence or procla-
mation” means the earlier of the date on
which a foreign nation which, as of the date
the WTO Agreement enters into force with re-
spect to the United States, is not a nation ad-
hering to the Berne Convention or a WTO
member country, becomes—

(A) a nation adhering to the Berne Conven-
tion;

(B) a WTO member country;

(C) a nation adhering to the WIPO Copy-
right Treaty;

(D) a nation adhering to the WIPO Per-
formances and Phonograms Treaty; or
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(E) subject to a Presidential proclamation
under subsection (g).

(2) The ‘“‘date of restoration” of a restored
copyright is—

(A) January 1, 1996, if the source country
of the restored work is a nation adhering to
the Berne Convention or a WTO member
country on such date, or

(B) the date of adherence or proclamation,
in the case of any other source country of
the restored work.

(3) The term ‘‘eligible country’ means a na-
tion, other than the United States, that—

(A) becomes a WTO member country after
the date of the enactment of the Uruguay
Round Agreements Act;

(B) on such date of enactment is, or after
such date of enactment becomes, a nation
adhering to the Berne Convention;

(C) adheres to the WIPO Copyright Treaty;

(D) adheres to the WIPO Performances and
Phonograms Treaty; or

(E) after such date of enactment becomes
subject to a proclamation under subsection

(8).

(4) The term ‘‘reliance party” means any
person who—

(A) with respect to a particular work, en-
gages in acts, before the source country of
that work becomes an eligible country,
which would have violated section 106 if the
restored work had been subject to copyright
protection, and who, after the source coun-
try becomes an eligible country, continues
to engage in such acts;

(B) before the source country of a particu-
lar work becomes an eligible country, makes
or acquires 1 or more copies or phonorecords
of that work; or

(C) as the result of the sale or other dis-
position of a derivative work covered under
subsection (d)(3), or significant assets of a
person described in subparagraph (A) or (B),
is a successor, assignee, or licensee of that
person.

(6) The term ‘‘restored copyright’’ means
copyright in a restored work under this sec-
tion.

(6) The term ‘‘restored work’” means an
original work of authorship that—

(A) is protected under subsection (a);

(B) is not in the public domain in its
source country through expiration of term of
protection;

(C) is in the public domain in the United
States due to—

(i) noncompliance with formalities im-
posed at any time by United States copy-
right law, including failure of renewal,
lack of proper notice, or failure to comply
with any manufacturing requirements;

(ii) lack of subject matter protection in
the case of sound recordings fixed before
February 15, 1972; or

(iii) lack of national eligibility;

(D) has at least one author or rightholder
who was, at the time the work was created,
a national or domiciliary of an eligible coun-
try, and if published, was first published in
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an eligible country and not published in the
United States during the 30-day period fol-
lowing publication in such eligible country;
and

(B) if the source country for the work is an
eligible country solely by virtue of its adher-
ence to the WIPO Performances and Phono-
grams Treaty, is a sound recording.

(7) The term ‘‘rightholder’” means the per-
son—

(A) who, with respect to a sound recording,
first fixes a sound recording with authoriza-
tion, or

(B) who has acquired rights from the per-
son described in subparagraph (A) by means
of any conveyance or by operation of law.

(8) The ‘‘source country’ of a restored work
is—
(A) a nation other than the United States;
(B) in the case of an unpublished work—

(i) the eligible country in which the au-
thor or rightholder is a national or domi-
ciliary, or, if a restored work has more
than 1 author or rightholder, of which the
majority of foreign authors or rightholders
are nationals or domiciliaries; or

(ii) if the majority of authors or right-
holders are not foreign, the nation other
than the United States which has the most
significant contacts with the work; and

(C) in the case of a published work—

(i) the eligible country in which the
work is first published, or

(ii) if the restored work is published on
the same day in 2 or more eligible coun-
tries, the eligible country which has the
most significant contacts with the work.

(Added Pub. L. 103-182, title III, §334(a), Dec. 8,
1993, 107 Stat. 2115; amended Pub. L. 103465, title
V, §514(a), Dec. 8, 1994, 108 Stat. 4976; Pub. L.
104-295, §20(e)(2), Oct. 11, 1996, 110 Stat. 3529; Pub.
L. 105-80, §2, Nov. 13, 1997, 111 Stat. 1530; Pub. L.
105-304, title I, §102(c), Oct. 28, 1998, 112 Stat.
2862.)

REFERENCES IN TEXT

The date of the enactment of the Uruguay Round
Agreements Act, referred to in subsecs. (d)(3)(A) and
(h)(3), is the date of enactment of Pub. L. 103-465, which
was approved Dec. 8, 1994.

Section 101(d)(156) of the Uruguay Round Agreements
Act, referred to in subsec. (e)(1)(D)(i), is classified to
section 3511(d)(15) of Title 19, Customs Duties.

AMENDMENTS

1998—Subsec. (h)(1)(A) to (E). Pub. L. 105-304,
§102(c)(1), added subpars. (A) to (E) and struck out
former subpars. (A) and (B) which read as follows:

‘“(A) a nation adhering to the Berne Convention or a
WTO member country; or

“(B) subject to a Presidential proclamation under
subsection (g).”

Subsec. (h)(3). Pub. L. 105-304, §102(c)(2), amended par.
(3) generally. Prior to amendment, par. (3) read as fol-
lows: ‘“The term ‘eligible country’ means a nation,
other than the United States, that—

““(A) becomes a WTO member country after the date
of the enactment of the Uruguay Round Agreements
Act;

“(B) on such date of enactment is, or after such
date of enactment becomes, a member of the Berne
Convention; or
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‘“(C) after such date of enactment becomes subject
to a proclamation under subsection (g).

For purposes of this section, a nation that is a member
of the Berne Convention on the date of the enactment
of the Uruguay Round Agreements Act shall be con-
strued to become an eligible country on such date of
enactment.”

Subsec. (h)(6)(E). Pub. L. 105-304, §102(c)(3), added sub-
par. (E).

Subsec. (h)(8)(B)(1). Pub. L. 105-304, §102(c)(4), inserted
“‘of which” before ‘‘the majority” and struck out ‘‘of
eligible countries’ after ‘‘domiciliaries”.

Subsec. (h)(9). Pub. L. 105-304, §102(c)(5), struck out
par. (9) which read as follows: ‘“The terms ‘WTO Agree-
ment’ and ‘WTO member country’ have the meanings
given those terms in paragraphs (9) and (10), respec-
tively, of section 2 of the Uruguay Round Agreements
Act.”

1997—Subsec. (d)(3)(A). Pub. L. 105-80, §2(1), amended
subpar. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘‘In the case of a derivative work that
is based upon a restored work and is created—

‘(i) before the date of the enactment of the Uru-
guay Round Agreements Act, if the source country of
the derivative work is an eligible country on such
date, or

‘“(ii) before the date of adherence or proclamation,
if the source country of the derivative work is not an
eligible country on such date of enactment,

a reliance party may continue to exploit that work for
the duration of the restored copyright if the reliance
party pays to the owner of the restored copyright rea-
sonable compensation for conduct which would be sub-
ject to a remedy for infringement but for the provisions
of this paragraph.”’

Subsec. (e)(1)(B)(@ii). Pub. L. 105-80, §2(2), struck out
at end ‘‘Such list shall also be published in the Federal
Register on an annual basis for the first 2 years after
the applicable date of restoration.”

Subsec. (h)(2), (3). Pub. L. 105-80, §2(3), (4), amended
pars. (2) and (3) generally. Prior to amendment, pars.
(2) and (3) read as follows:

‘“(2) The ‘date of restoration’ of a restored copyright
is the later of—

‘“(A) the date on which the Agreement on Trade-Re-
lated Aspects of Intellectual Property referred to in
section 101(d)(15) of the Uruguay Round Agreements
Act enters into force with respect to the United
States, if the source country of the restored work is
a nation adhering to the Berne Convention or a WTO
member country on such date; or

“(B) the date of adherence or proclamation, in the
case of any other source country of the restored
work.

““(3) The term ‘eligible country’ means a nation, other
than the United States, that is a WTO member coun-
try, adheres to the Berne Convention, or is subject to
a proclamation under subsection (g).”

1996—Subsec. (h)(3). Pub. L. 104295 substituted ‘‘sub-
section (g)”’ for ‘“‘section 104A(g)”.

1994—Pub. L. 103-465 substituted ‘‘Copyright in re-
stored works” for ‘“‘Copyright in certain motion pic-
tures” as section catchline and amended text generally,
substituting present provisions for provisions restoring
copyright in certain motion pictures and providing for
effective date of protection as well as use of previously
owned copies.

EFFECTIVE DATE OF 1998 AMENDMENT

Subsec. (h)(1)(A), (B), (E), (8)(A), (B), (E) of this sec-
tion and amendment by section 102(c)(4), (5) of Pub. L.
105-304 effective Oct. 28, 1998, except as otherwise pro-
vided, subsec. (h)(1)(C), (3)(C) of this section effective
Mar. 6, 2002, and subsec. (h)(1)(D), (3)(D) of this section
and amendment by section 102(c)(3) of Pub. L. 105-304
effective May 20, 2002, see section 105(a), (b)(1)(C), (D),
(2)(D)—(F) of Pub. L. 105-304, set out as a note under sec-
tion 101 of this title.

EFFECTIVE DATE

Section effective on the date the North American
Free Trade Agreement enters into force with respect to
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the United States [Jan. 1, 1994], see section 335(a) of
Pub. L. 103-182, set out in an Effective Date of 1993
Amendment note under section 1052 of Title 15, Com-
merce and Trade.

URUGUAY ROUND AGREEMENTS: ENTRY INTO FORCE

The Uruguay Round Agreements, including the World
Trade Organization Agreement and agreements an-
nexed to that Agreement, as referred to in section
35611(d) of Title 19, Customs Duties, entered into force
with respect to the United States on Jan. 1, 1995. See
note set out under section 3511 of Title 19.

§105. Subject matter of copyright: United States
Government works

Copyright protection under this title is not
available for any work of the United States Gov-
ernment, but the United States Government is
not precluded from receiving and holding copy-
rights transferred to it by assignment, bequest,
or otherwise.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2546.)

HISTORICAL AND REVISION NOTES

HOUSE REPORT NO. 94-1476

Scope of the Prohibition. The basic premise of section
105 of the bill is the same as that of section 8 of the
present law [section 8 of former title 17]—that works
produced for the U.S. Government by its officers and
employees should not be subject to copyright. The pro-
vision applies the principle equally to unpublished and
published works.

The general prohibition against copyright in section
105 applies to ‘‘any work of the United States Govern-
ment,”” which is defined in section 101 as ‘‘a work pre-
pared by an officer or employee of the United States
Government as part of that person’s official duties.”
Under this definition a Government official or em-
ployee would not be prevented from securing copyright
in a work written at that person’s own volition and
outside his or her duties, even though the subject mat-
ter involves the Government work or professional field
of the official or employee. Although the wording of the
definition of ‘‘work of the United States Government”
differs somewhat from that of the definition of ‘“work
made for hire,”” the concepts are intended to be con-
strued in the same way.

A more difficult and far-reaching problem is whether
the definition should be broadened to prohibit copy-
right in works prepared under U.S. Government con-
tract or grant. As the bill is written, the Government
agency concerned could determine in each case whether
to allow an independent contractor or grantee, to se-
cure copyright in works prepared in whole or in part
with the use of Government funds. The argument that
has been made against allowing copyright in this situa-
tion is that the public should not be required to pay a
“double subsidy,” and that it is inconsistent to pro-
hibit copyright in works by Government employees
while permitting private copyrights in a growing body
of works created by persons who are paid with Govern-
ment funds. Those arguing in favor of potential copy-
right protection have stressed the importance of copy-
right as an incentive to creation and dissemination in
this situation, and the basically different policy consid-
erations, applicable to works written by Government
employees and those applicable to works prepared by
private organizations with the use of Federal funds.

The bill deliberately avoids making any sort of out-
right, unqualified prohibition against copyright in
works prepared under Government contract or grant.
There may well be cases where it would be in the public
interest to deny copyright in the writings generated by
Government research contracts and the like; it can be
assumed that, where a Government agency commis-
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sions a work for its own use merely as an alternative
to having one of its own employees prepare the work,
the right to secure a private copyright would be with-
held. However, there are almost certainly many other
cases where the denial of copyright protection would be
unfair or would hamper the production and publication
of important works. Where, under the particular cir-
cumstances, Congress or the agency involved finds that
the need to have a work freely available outweighs the
need of the private author to secure copyright, the
problem can be dealt with by specific legislation, agen-
cy regulations, or contractual restrictions.

The prohibition on copyright protection for United
States Government works is not intended to have any
effect on protection of these works abroad. Works of
the governments of most other countries are copy-
righted. There are no valid policy reasons for denying
such protection to United States Government works in
foreign countries, or for precluding the Government
from making licenses for the use of its works abroad.

The effect of section 105 is intended to place all works
of the United States Government, published or unpub-
lished, in the public domain. This means that the indi-
vidual Government official or employee who wrote the
work could not secure copyright in it or restrain its
dissemination by the Government or anyone else, but it
also means that, as far as the copyright law is con-
cerned, the Government could not restrain the em-
ployee or official from disseminating the work if he or
she chooses to do so. The use of the term ‘‘work of the
United States Government’ does not mean that a work
falling within the definition of that term is the prop-
erty of the U.S. Government.

LIMITED EXCEPTION FOR NATIONAL TECHNICAL
INFORMATION SERVICE

At the House hearings in 1975 the U.S. Department of
Commerce called attention to its National Technical
Information Service (NTIS), which has a statutory
mandate, under Chapter 23 [§1151 et seq.] of Title 15 of
the U.S. Code, to operate a clearinghouse for the collec-
tion and dissemination of scientific, technical and engi-
neering information. Under its statute, NTIS is re-
quired to be as self-sustaining as possible, and not to
force the general public to bear publishing costs that
are for private benefit. The Department urged an
amendment to section 105 that would allow it to secure
copyright in NTIS publications both in the United
States and abroad, noting that a precedent exists in the
Standard Reference Data Act (156 U.S.C. §290(e) [§290e]).

In response to this request the Committee adopted a
limited exception to the general prohibition in section
105, permitting the Secretary of Commerce to ‘‘secure
copyright for a limited term not to exceed five years,
on behalf of the United States as author or copyright
owner’’ in any NTIS publication disseminated pursuant
to 15 U.S.C. Chapter 23 [§1151 et seq.]. In order to ‘‘se-
cure copyright’” in a work under this amendment the
Secretary would be required to publish the work with
a copyright notice, and the five-year term would begin
upon the date of first publication.

Proposed Saving Clause. Section 8 of the statute now
in effect [section 8 of former title 17] includes a saving
clause intended to make clear that the copyright pro-
tection of a private work is not affected if the work is
published by the Government. This provision serves a
real purpose in the present law because of the ambigu-
ity of the undefined term ‘‘any publication of the
United States Government.” Section 105 of the bill,
however, uses the operative term ‘‘work of the United
States Government’ and defines it in such a way that
privately written works are clearly excluded from the
prohibition; accordingly, a saving clause becomes su-
perfluous.

Retention of a saving clause has been urged on the
ground that the present statutory provision is fre-
quently cited, and that having the provision expressly
stated in the law would avoid questions and expla-
nations. The committee here observes: (1) there is noth-
ing in section 105 that would relieve the Government of
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its obligation to secure permission in order to publish
a copyrighted work; and (2) publication or other use by
the Government of a private work would not affect its
copyright protection in any way. The question of use of
copyrighted material in documents published by the
Congress and its Committees is discussed below in con-
nection with section 107.

Works of the United States Postal Service. The intent
of section 105 [this section] is to restrict the prohibi-
tion against Government copyright to works written
by employees of the United States Government within
the scope of their official duties. In accordance with
the objectives of the Postal Reorganization Act of 1970
[Pub. L. 91-375, which enacted title 39, Postal Service],
this section does not apply to works created by employ-
ees of the United States Postal Service. In addition to
enforcing the criminal statutes proscribing the forgery
or counterfeiting of postage stamps, the Postal Service
could, if it chooses, use the copyright law to prevent
the reproduction of postage stamp designs for private
or commercial non-postal services (for example, in phil-
atelic publications and catalogs, in general advertising,
in art reproductions, in textile designs, and so forth).
However, any copyright claimed by the Postal Service
in its works, including postage stamp designs, would be
subject to the same conditions, formalities, and time
limits as other copyrightable works.

§106. Exclusive rights in copyrighted works

Subject to sections 107 through 122, the owner
of copyright under this title has the exclusive
rights to do and to authorize any of the follow-
ing:

(1) to reproduce the copyrighted work in
copies or phonorecords;

(2) to prepare derivative works based upon
the copyrighted work;

(3) to distribute copies or phonorecords of
the copyrighted work to the public by sale or
other transfer of ownership, or by rental,
lease, or lending;

(4) in the case of literary, musical, dramatic,
and choreographic works, pantomimes, and
motion pictures and other audiovisual works,
to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic,
and choreographic works, pantomimes, and
pictorial, graphic, or sculptural works, includ-
ing the individual images of a motion picture
or other audiovisual work, to display the
copyrighted work publicly; and

(6) in the case of sound recordings, to per-
form the copyrighted work publicly by means
of a digital audio transmission.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2546; Pub. L. 101-318, §3(d), July 3, 1990, 104 Stat.
288; Pub. L. 101-650, title VII, §704(b)(2), Dec. 1,
1990, 104 Stat. 5134; Pub. L. 104-39, §2, Nov. 1,
1995, 109 Stat. 336; Pub. L. 106-44, §1(g)(2), Aug. 5,
1999, 113 Stat. 222; Pub. L. 107-273, div. C, title
II1, §13210(4)(A), Nov. 2, 2002, 116 Stat. 1909.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

General Scope of Copyright. The five fundamental
rights that the bill gives to copyright owners—the ex-
clusive rights of reproduction, adaptation, publication,
performance, and display—are stated generally in sec-
tion 106. These exclusive rights, which comprise the so-
called ‘‘bundle of rights’ that is a copyright, are cumu-
lative and may overlap in some cases. Each of the five
enumerated rights may be subdivided indefinitely and,
as discussed below in connection with section 201, each
subdivision of an exclusive right may be owned and en-
forced separately.
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The approach of the bill is to set forth the copyright
owner’s exclusive rights in broad terms in section 106,
and then to provide various limitations, qualifications,
or exemptions in the 12 sections that follow. Thus, ev-
erything in section 106 is made ‘‘subject to sections 107
through 118, and must be read in conjunction with
those provisions.

The exclusive rights accorded to a copyright owner
under section 106 are ‘‘to do and to authorize’” any of
the activities specified in the five numbered clauses.
Use of the phrase ‘‘to authorize” is intended to avoid
any questions as to the liability of contributory in-
fringers. For example, a person who lawfully acquires
an authorized copy of a motion picture would be an in-
fringer if he or she engages in the business of renting
it to others for purposes of unauthorized public per-
formance.

Rights of Reproduction, Adaptation, and Publication.
The first three clauses of section 106, which cover all
rights under a copyright except those of performance
and display, extend to every kind of copyrighted work.
The exclusive rights encompassed by these clauses,
though closely related, are independent; they can gen-
erally be characterized as rights of copying, recording,
adaptation, and publishing. A single act of infringe-
ment may violate all of these rights at once, as where
a publisher reproduces, adapts, and sells copies of a per-
son’s copyrighted work as part of a publishing venture.
Infringement takes place when any one of the rights is
violated: where, for example, a printer reproduces cop-
ies without selling them or a retailer sells copies with-
out having anything to do with their reproduction. The
references to ‘‘copies or phonorecords,’”’ although in the
plural, are intended here and throughout the bill to in-
clude the singular (1 U.S.C. §1).

Reproduction.—Read together with the relevant defi-
nitions in section 101, the right ‘‘to reproduce the copy-
righted work in copies or phonorecords’” means the
right to produce a material object in which the work is
duplicated, transcribed, imitated, or simulated in a
fixed form from which it can be ‘‘perceived, reproduced,
or otherwise communicated, either directly or with the
aid of a machine or device.”” As under the present law,
a copyrighted work would be infringed by reproducing
it in whole or in any substantial part, and by duplicat-
ing it exactly or by imitation or simulation. Wide de-
partures or variations from the copyrighted work
would still be an infringement as long as the author’s
‘‘expression’ rather than merely the author’s ‘‘ideas”
are taken. An exception to this general principle, appli-
cable to the reproduction of copyrighted sound record-
ings, is specified in section 114.

‘“‘Reproduction’ under clause (1) of section 106 is to be
distinguished from ‘‘display’ under clause (5). For a
work to be ‘‘reproduced,’” its fixation in tangible form
must be ‘“‘sufficiently permanent or stable to permit it
to be perceived, reproduced, or otherwise commu-
nicated for a period of more than transitory duration.”
Thus, the showing of images on a screen or tube would
not be a violation of clause (1), although it might come
within the scope of clause (5).

Preparation of Derivative Works.—The exclusive right
to prepare derivative works, specified separately in
clause (2) of section 106, overlaps the exclusive right of
reproduction to some extent. It is broader than that
right, however, in the sense that reproduction requires
fixation in copies or phonorecords, whereas the prepa-
ration of a derivative work, such as a ballet, panto-
mime, or improvised performance, may be an infringe-
ment even though nothing is ever fixed in tangible
form.

To be an infringement the ‘“‘derivative work’ must be
‘‘based upon the copyrighted work,” and the definition
in section 101 refers to ‘‘a translation, musical arrange-
ment, dramatization, fictionalization, motion picture
version, sound recording, art reproduction, abridgment,
condensation, or any other form in which a work may
be recast, transformed, or adapted.” Thus, to con-
stitute a violation of section 106(2), the infringing work
must incorporate a portion of the copyrighted work in
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some form; for example, a detailed commentary on a
work or a programmatic musical composition inspired
by a novel would not normally constitute infringe-
ments under this clause.

Use in Information Storage and Retrieval Systems.—As
section 117 declares explicitly, the bill is not intended
to alter the present law with respect to the use of copy-
righted works in computer systems.

Public Distribution.—Clause (3) of section 106 estab-
lishes the exclusive right of publication: The right ‘“‘to
distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of owner-
ship, or by rental, lease, or lending.”” Under this provi-
sion the copyright owner would have the right to con-
trol the first public distribution of an authorized copy
or phonorecord of his work, whether by sale, gift, loan,
or some rental or lease arrangement. Likewise, any un-
authorized public distribution of copies or phono-
records that were unlawfully made would be an in-
fringement. As section 109 makes clear, however, the
copyright owner’s rights under section 106(3) cease with
respect to a particular copy or phonorecord once he has
parted with ownership of it.

Rights of Public Performance and Display. Performing
Rights and the ‘“For Profit”’ Limitation.—The right of
public performance under section 106(4) extends to ‘‘lit-
erary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audio-
visual works and sound recordings’ and, unlike the
equivalent provisions now in effect, is not limited by
any ‘‘for profit’’ requirement. The approach of the bill,
as in many foreign laws, is first to state the public per-
formance right in broad terms, and then to provide spe-
cific exemptions for educational and other nonprofit
uses.

This approach is more reasonable than the outright
exemption of the 1909 statute. The line between com-
mercial and ‘‘nonprofit’” organizations is increasingly
difficult to draw. Many ‘‘non-profit’’ organizations are
highly subsidized and capable of paying royalties, and
the widespread public exploitation of copyrighted
works by public broadcasters and other noncommercial
organizations is likely to grow. In addition to these
trends, it is worth noting that performances and dis-
plays are continuing to supplant markets for printed
copies and that in the future a broad ‘‘not for profit”
exemption could not only hurt authors but could dry up
their incentive to write.

The exclusive right of public performance is expanded
to include not only motion pictures, including works
recorded on film, video tape, and video disks, but also
audiovisual works such as filmstrips and sets of slides.
This provision of section 106(4), which is consistent
with the assimilation of motion pictures to audiovisual
works throughout the bill, is also related to amend-
ments of the definitions of ‘‘display” and ‘‘perform’’
discussed below. The important issue of performing
rights in sound recordings is discussed in connection
with section 114.

Right of Public Display.—Clause (5) of section 106 rep-
resents the first explicit statutory recognition in
American copyright law of an exclusive right to show
a copyrighted work, or an image of it, to the public.
The existence or extent of this right under the present
statute is uncertain and subject to challenge. The bill
would give the owners of copyright in ‘‘literary, musi-
cal, dramatic, and choreographic works, pantomimes,
and pictorial, graphic, or sculptural works”, including
the individual images of a motion picture or other
audiovisual work, the exclusive right ‘‘to display the
copyrighted work publicly.”’

Definitions. Under the definitions of ‘‘perform,” ‘‘dis-
play,” ‘“‘publicly,” and ‘‘transmit’ in section 101, the
concepts of public performance and public display cover
not only the initial rendition or showing, but also any
further act by which that rendition or showing is trans-
mitted or communicated to the public. Thus, for exam-
ple: a singer is performing when he or she sings a song;
a broadcasting network is performing when it trans-
mits his or her performance (whether simultaneously
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or from records); a local broadcaster is performing
when it transmits the network broadcast; a cable tele-
vision system is performing when it retransmits the
broadcast to its subscribers; and any individual is per-
forming whenever he or she plays a phonorecord em-
bodying the performance or communicates the per-
formance by turning on a receiving set. Although any
act by which the initial performance or display is
transmitted, repeated, or made to recur would itself be
a ‘‘performance’ or ‘‘display’ under the bill, it would
not be actionable as an infringement unless it were
done ‘‘publicly,” as defined in section 101. Certain other
performances and displays, in addition to those that
are ‘‘private,” are exempted or given qualified copy-
right control under sections 107 through 118.

To “‘perform’ a work, under the definition in section
101, includes reading a literary work aloud, singing or
playing music, dancing a ballet or other choreographic
work, and acting out a dramatic work or pantomime. A
performance may be accomplished ‘‘either directly or
by means of any device or process,’” including all kinds
of equipment for reproducing or amplifying sounds or
visual images, any sort of transmitting apparatus, any
type of electronic retrieval system, and any other tech-
niques and systems not yet in use or even invented.

The definition of ‘“‘perform’ in relation to ‘‘a motion
picture or other audiovisual work” is ‘‘to show its im-
ages in any sequence or to make the sounds accom-
panying it audible.” The showing of portions of a mo-
tion picture, filmstrip, or slide set must therefore be
sequential to constitute a ‘‘performance’ rather than a
“display”’, but no particular order need be maintained.
The purely aural performance of a motion picture
sound track, or of the sound portions of an audiovisual
work, would constitute a performance of the ‘‘motion
picture or other audiovisual work’’; but, where some of
the sounds have been reproduced separately on phono-
records, a performance from the phonorecord would not
constitute performance of the motion picture or audio-
visual work.

The corresponding definition of ‘‘display’ covers any
showing of a ‘‘copy’ of the work, ‘‘either directly or by
means of a film, slide, television image, or any other
device or process.” Since ‘‘copies’ are defined as in-
cluding the material object ‘‘in which the work is first
fixed,” the right of public display applies to original
works of art as well as to reproductions of them. With
respect to motion pictures and other audiovisual
works, it is a ‘“‘display’’ (rather than a ‘‘performance’’)
to show their ‘‘individual images nonsequentially.” In
addition to the direct showings of a copy of a work,
‘‘display’ would include the projection of an image on
a screen or other surface by any method, the trans-
mission of an image by electronic or other means, and
the showing of an image on a cathode ray tube, or simi-
lar viewing apparatus connected with any sort of infor-
mation storage and retrieval system.

Under clause (1) of the definition of ‘“‘publicly’ in sec-
tion 101, a performance or display is ‘‘public’ if it takes
place ‘‘at a place open to the public or at any place
where a substantial number of persons outside of a nor-
mal circle of a family and its social acquaintances is
gathered.” One of the principal purposes of the defini-
tion was to make clear that, contrary to the decision
in Metro-Goldwyn-Mayer Distributing Corp. v. Wyatt, 21
C.0.Bull. 203 (D.Md.1932), performances in ‘‘semipublic’’
places such as clubs, lodges, factories, summer camps,
and schools are ‘‘public performances’ subject to copy-
right control. The term ‘‘a family’ in this context
would include an individual living alone, so that a
gathering confined to the individual’s social acquaint-
ances would normally be regarded as private. Routine
meetings of businesses and governmental personnel
would be excluded because they do not represent the
gathering of a ‘‘substantial number of persons.”

Clause (2) of the definition of ‘“‘publicly’ in section
101 makes clear that the concepts of public perform-
ance and public display include not only performances
and displays that occur initially in a public place, but
also acts that transmit or otherwise communicate a
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performance or display of the work to the public by
means of any device or process. The definition of
“transmit’’—to communicate a performance or display
“‘by any device or process whereby images or sound are
received beyond the place from which they are sent”—
is broad enough to include all conceivable forms and
combinations of wired or wireless communications
media, including but by no means limited to radio and
television broadcasting as we know them. Each and
every method by which the images or sounds compris-
ing a performance or display are picked up and con-
veyed is a ‘‘transmission,” and if the transmission
reaches the public in my [any] form, the case comes
within the scope of clauses (4) or (5) of section 106.

Under the bill, as under the present law, a perform-
ance made available by transmission to the public at
large is ‘‘public” even though the recipients are not
gathered in a single place, and even if there is no proof
that any of the potential recipients was operating his
receiving apparatus at the time of the transmission.
The same principles apply whenever the potential re-
cipients of the transmission represent a limited seg-
ment of the public, such as the occupants of hotel
rooms or the subscribers of a cable television service.
Clause (2) of the definition of ‘“‘publicly’’ is applicable
“whether the members of the public capable of receiv-
ing the performance or display receive it in the same
place or in separate places and at the same time or at
different times.”

AMENDMENTS

2002—Pub. L. 107-273 substituted ‘122"’ for ‘121’ in in-
troductory provisions.

1999—Pub. L. 106-44 substituted 121" for ‘120’ in in-
troductory provisions.

1995—Par. (6). Pub. L. 104-39 added par. (6).

1990—Pub. L. 101-650 substituted 120"’ for <119’ in in-
troductory provisions.

Pub. L. 101-318 substituted ‘119 for ‘118 in intro-
ductory provisions.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-39 effective 3 months after
Nov. 1, 1995, see section 6 of Pub. L. 104-39, set out as
a note under section 101 of this title.

EFFECTIVE DATE OF 1990 AMENDMENTS

Amendment by Pub. L. 101-650 applicable to any ar-
chitectural work created on or after Dec. 1, 1990, and
any architectural work, that, on Dec. 1, 1990, is uncon-
structed and embodied in unpublished plans or draw-
ings, except that protection for such architectural
work under this title terminates on Dec. 31, 2002, unless
the work is constructed by that date, see section 706 of
Pub. L. 101-650, set out as a note under section 101 of
this title.

Section 3(e)(3) of Pub. L. 101-318 provided that: ‘“The
amendment made by subsection (d) [amending this sec-
tion] shall be effective as of November 16, 1988."’

§106A. Rights of certain authors to attribution
and integrity

(a) RIGHTS OF ATTRIBUTION AND INTEGRITY.—
Subject to section 107 and independent of the ex-
clusive rights provided in section 106, the author
of a work of visual art—

(1) shall have the right—
(A) to claim authorship of that work, and
(B) to prevent the use of his or her name
as the author of any work of visual art
which he or she did not create;

(2) shall have the right to prevent the use of
his or her name as the author of the work of
visual art in the event of a distortion, mutila-
tion, or other modification of the work which
would be prejudicial to his or her honor or rep-
utation; and
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(3) subject to the limitations set forth in
section 113(d), shall have the right—

(A) to prevent any intentional distortion,
mutilation, or other modification of that
work which would be prejudicial to his or
her honor or reputation, and any intentional
distortion, mutilation, or modification of
that work is a violation of that right, and

(B) to prevent any destruction of a work of
recognized stature, and any intentional or
grossly negligent destruction of that work is
a violation of that right.

(b) SCOPE AND EXERCISE OF RIGHTS.—Only the
author of a work of visual art has the rights
conferred by subsection (a) in that work, wheth-
er or not the author is the copyright owner. The
authors of a joint work of visual art are coown-
ers of the rights conferred by subsection (a) in
that work.

(c) EXCEPTIONS.—(1) The modification of a
work of visual art which is a result of the pas-
sage of time or the inherent nature of the mate-
rials is not a distortion, mutilation, or other
modification described in subsection (a)(3)(A).

(2) The modification of a work of visual art
which is the result of conservation, or of the
public presentation, including lighting and
placement, of the work is not a destruction, dis-
tortion, mutilation, or other modification de-
scribed in subsection (a)(3) unless the modifica-
tion is caused by gross negligence.

(3) The rights described in paragraphs (1) and
(2) of subsection (a) shall not apply to any repro-
duction, depiction, portrayal, or other use of a
work in, upon, or in any connection with any
item described in subparagraph (A) or (B) of the
definition of ““work of visual art” in section 101,
and any such reproduction, depiction, portrayal,
or other use of a work is not a destruction, dis-
tortion, mutilation, or other modification de-
scribed in paragraph (3) of subsection (a).

(d) DURATION OF RIGHTS.—(1) With respect to
works of visual art created on or after the effec-
tive date set forth in section 610(a) of the Visual
Artists Rights Act of 1990, the rights conferred
by subsection (a) shall endure for a term con-
sisting of the life of the author.

(2) With respect to works of visual art created
before the effective date set forth in section
610(a) of the Visual Artists Rights Act of 1990,
but title to which has not, as of such effective
date, been transferred from the author, the
rights conferred by subsection (a) shall be coex-
tensive with, and shall expire at the same time
as, the rights conferred by section 106.

(3) In the case of a joint work prepared by two
or more authors, the rights conferred by sub-
section (a) shall endure for a term consisting of
the life of the last surviving author.

(4) All terms of the rights conferred by sub-
section (a) run to the end of the calendar year in
which they would otherwise expire.

(e) TRANSFER AND WAIVER.—(1) The rights con-
ferred by subsection (a) may not be transferred,
but those rights may be waived if the author ex-
pressly agrees to such waiver in a written in-
strument signed by the author. Such instrument
shall specifically identify the work, and uses of
that work, to which the waiver applies, and the
waiver shall apply only to the work and uses so
identified. In the case of a joint work prepared
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by two or more authors, a waiver of rights under
this paragraph made by one such author waives
such rights for all such authors.

(2) Ownership of the rights conferred by sub-
section (a) with respect to a work of visual art
is distinct from ownership of any copy of that
work, or of a copyright or any exclusive right
under a copyright in that work. Transfer of own-
ership of any copy of a work of visual art, or of
a copyright or any exclusive right under a copy-
right, shall not constitute a waiver of the rights
conferred by subsection (a). Except as may
otherwise be agreed by the author in a written
instrument signed by the author, a waiver of the
rights conferred by subsection (a) with respect
to a work of visual art shall not constitute a
transfer of ownership of any copy of that work,
or of ownership of a copyright or of any exclu-
sive right under a copyright in that work.

(Added Pub. L. 101-650, title VI, §603(a), Dec. 1,
1990, 104 Stat. 5128.)

REFERENCES IN TEXT

Section 610(a) of the Visual Artists Rights Act of 1990
[Pub. L. 101-650], referred to in subsec. (d), is set out as
an Effective Date note below.

EFFECTIVE DATE

Section 610 of title VI of Pub. L. 101-650 provided
that:

‘‘(a) IN GENERAL.—Subject to subsection (b) and ex-
cept as provided in subsection (c), this title [enacting
this section, amending sections 101, 107, 113, 301, 411,
412, 501, and 506 of this title, and enacting provisions set
out as notes under this section and section 101 of this
title] and the amendments made by this title take ef-
fect 6 months after the date of the enactment of this
Act [Dec. 1, 1990].

“‘(b) APPLICABILITY.—The rights created by section
106A of title 17, United States Code, shall apply to—

‘(1) works created before the effective date set
forth in subsection (a) but title to which has not, as
of such effective date, been transferred from the au-
thor, and

““(2) works created on or after such effective date,
but shall not apply to any destruction, distortion,
mutilation, or other modification (as described in
section 106A(a)(3) of such title) of any work which oc-
curred before such effective date.

‘‘(c) SECTION 608.—Section 608 [set out below] takes
effect on the date of the enactment of this Act.”

STUDIES BY COPYRIGHT OFFICE

Section 608 of Pub. L. 101-650 provided that:
‘‘(a) STUDY ON WAIVER OF RIGHTS PROVISION.—

‘(1) STuDY.—The Register of Copyrights shall con-
duct a study on the extent to which rights conferred
by subsection (a) of section 106A of title 17, United
States Code, have been waived under subsection (e)(1)
of such section.

‘“(2) REPORT TO CONGRESS.—Not later than 2 years
after the date of the enactment of this Act [Dec. 1,
1990], the Register of Copyrights shall submit to the
Congress a report on the progress of the study con-
ducted under paragraph (1). Not later than 5 years
after such date of enactment, the Register of Copy-
rights shall submit to the Congress a final report on
the results of the study conducted under paragraph
(1), and any recommendations that the Register may
have as a result of the study.

“(b) STUDY ON RESALE ROYALTIES.—

‘(1) NATURE OF STUDY.—The Register of Copyrights,
in consultation with the Chair of the National En-
dowment for the Arts, shall conduct a study on the
feasibility of implementing—

‘“(A) a requirement that, after the first sale of a
work of art, a royalty on any resale of the work,
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consisting of a percentage of the price, be paid to
the author of the work; and
‘“(B) other possible requirements that would

achieve the objective of allowing an author of a

work of art to share monetarily in the enhanced

value of that work.

“(2) GROUPS TO BE CONSULTED.—The study under
paragraph (1) shall be conducted in consultation with
other appropriate departments and agencies of the
United States, foreign governments, and groups in-
volved in the creation, exhibition, dissemination, and
preservation of works of art, including artists, art
dealers, collectors of fine art, and curators of art mu-
seums.

‘“(3) REPORT TO CONGRESS.—Not later than 18
months after the date of the enactment of this Act
[Dec. 1, 1990], the Register of Copyrights shall submit
to the Congress a report containing the results of the
study conducted under this subsection.”’

§107. Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106
and 106A, the fair use of a copyrighted work, in-
cluding such use by reproduction in copies or
phonorecords or by any other means specified by
that section, for purposes such as criticism,
comment, news reporting, teaching (including
multiple copies for classroom use), scholarship,
or research, is not an infringement of copyright.
In determining whether the use made of a work
in any particular case is a fair use the factors to
be considered shall include—

(1) the purpose and character of the use, in-
cluding whether such use is of a commercial
nature or is for nonprofit educational pur-
poses;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the por-
tion used in relation to the copyrighted work
as a whole; and

(4) the effect of the use upon the potential
market for or value of the copyrighted work.

The fact that a work is unpublished shall not it-
self bar a finding of fair use if such finding is
made upon consideration of all the above fac-
tors.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2546; Pub. L. 101-650, title VI, §607, Dec. 1, 1990,
104 Stat. 5132; Pub. L. 102-492, Oct. 24, 1992, 106
Stat. 3145.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

General Background of the Problem. The judicial doc-
trine of fair use, one of the most important and well-
established limitations on the exclusive right of copy-
right owners, would be given express statutory recogni-
tion for the first time in section 107. The claim that a
defendant’s acts constituted a fair use rather than an
infringement has been raised as a defense in innumer-
able copyright actions over the years, and there is
ample case law recognizing the existence of the doc-
trine and applying it. The examples enumerated at
page 24 of the Register’s 1961 Report, while by no means
exhaustive, give some idea of the sort of activities the
courts might regard as fair use under the circum-
stances: ‘‘quotation of excerpts in a review or criticism
for purposes of illustration or comment; quotation of
short passages in a scholarly or technical work, for il-
lustration or clarification of the author’s observations;
use in a parody of some of the content of the work par-
odied; summary of an address or article, with brief
quotations, in a news report; reproduction by a library
of a portion of a work to replace part of a damaged
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copy; reproduction by a teacher or student of a small
part of a work to illustrate a lesson; reproduction of a
work in legislative or judicial proceedings or reports;
incidental and fortuitous reproduction, in a newsreel or
broadcast, of a work located in the scene of an event
being reported.”

Although the courts have considered and ruled upon
the fair use doctrine over and over again, no real defini-
tion of the concept has ever emerged. Indeed, since the
doctrine is an equitable rule of reason, no generally ap-
plicable definition is possible, and each case raising the
question must be decided on its own facts. On the other
hand, the courts have evolved a set of criteria which,
though in no case definitive or determinative, provide
some gauge for balancing the equities. These criteria
have been stated in various ways, but essentially they
can all be reduced to the four standards which have
been adopted in section 107: ‘(1) the purpose and char-
acter of the use, including whether such use is of a
commercial nature or is for nonprofit educational pur-
poses; (2) the nature of the copyrighted work; (3) the
amount and substantiality of the portion used in rela-
tion to the copyrighted work as a whole; and (4) the ef-
fect of the use upon the potential market for or value
of the copyrighted work.”

These criteria are relevant in determining whether
the basic doctrine of fair use, as stated in the first sen-
tence of section 107, applies in a particular case: ‘“Not-
withstanding the provisions of section 106, the fair use
of a copyrighted work, including such use by reproduc-
tion in copies or phonorecords or by any other means
specified by that section, for purposes such as criti-
cism, comment, news reporting, teaching (including
multiple copies for classroom use), scholarship, or re-
search, is not an infringement of copyright.”

The specific wording of section 107 as it now stands is
the result of a process of accretion, resulting from the
long controversy over the related problems of fair use
and the reproduction (mostly by photocopying) of copy-
righted material for educational and scholarly pur-
poses. For example, the reference to fair use ‘‘by repro-
duction in copies or phonorecords or by any other
means’’ is mainly intended to make clear that the doc-
trine has as much application to photocopying and tap-
ing as to older forms of use; it is not intended to give
these kinds of reproduction any special status under
the fair use provision or to sanction any reproduction
beyond the normal and reasonable limits of fair use.
Similarly, the newly-added reference to ‘‘multiple cop-
ies for classroom use’ is a recognition that, under the
proper circumstances of fairness, the doctrine can be
applied to reproductions of multiple copies for the
members of a class.

The Committee has amended the first of the criteria
to be considered—‘‘the purpose and character of the
use’’—to state explicitly that this factor includes a
consideration of ‘‘whether such use is of a commercial
nature or is for non-profit educational purposes.” This
amendment is not intended to be interpreted as any
sort of not-for-profit limitation on educational uses of
copyrighted works. It is an express recognition that, as
under the present law, the commercial or non-profit
character of an activity, while not conclusive with re-
spect to fair use, can and should be weighed along with
other factors in fair use decisions.

General Intention Behind the Provision. The state-
ment of the fair use doctrine in section 107 offers some
guidance to users in determining when the principles of
the doctrine apply. However, the endless variety of sit-
uations and combinations of circumstances that can
rise in particular cases precludes the formulation of
exact rules in the statute. The bill endorses the purpose
and general scope of the judicial doctrine of fair use,
but there is no disposition to freeze the doctrine in the
statute, especially during a period of rapid techno-
logical change. Beyond a very broad statutory expla-
nation of what fair use is and some of the criteria ap-
plicable to it, the courts must be free to adapt the doc-
trine to particular situations on a case-by-case basis.
Section 107 is intended to restate the present judicial
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doctrine of fair use, not to change, narrow, or enlarge
it in any way.

Intention as to Classroom Reproduction. Although
the works and uses to which the doctrine of fair use is
applicable are as broad as the copyright law itself,
most of the discussion of section 107 has centered
around questions of classroom reproduction, particu-
larly photocopying. The arguments on the question are
summarized at pp. 30-31 of this Committee’s 1967 report
(H.R. Rep. No. 83, 90th Cong., 1st Sess.), and have not
changed materially in the intervening years.

The Committee also adheres to its earlier conclusion,
that ‘‘a specific exemption freeing certain reproduc-
tions of copyrighted works for educational and schol-
arly purposes from copyright control is not justified.”
At the same time the Committee recognizes, as it did
in 1967, that there is a ‘“‘need for greater certainty and
protection for teachers.” In an effort to meet this need
the Committee has not only adopted further amend-
ments to section 107, but has also amended section
504(c) to provide innocent teachers and other non-profit
users of copyrighted material with broad insulation
against unwarranted liability for infringement. The
latter amendments are discussed below in connection
with Chapter 5 of the bill [§501 et seq. of this title].

In 1967 the Committee also sought to approach this
problem by including, in its report, a very thorough
discussion of ‘‘the considerations lying behind the four
criteria listed in the amended section 107, in the con-
text of typical classroom situations arising today.”
This discussion appeared on pp. 32-35 of the 1967 report,
and with some changes has been retained in the Senate
report on S. 22 (S. Rep. No. 94473, pp. 63-65). The Com-
mittee has reviewed this discussion, and considers that
it still has value as an analysis of various aspects of
the problem.

At the Judiciary Subcommittee hearings in June
1975, Chairman Kastenmeier and other members urged
the parties to meet together independently in an effort
to achieve a meeting of the minds as to permissible
educational uses of copyrighted material. The response
to these suggestions was positive, and a number of
meetings of three groups, dealing respectively with
classroom reproduction of printed material, music, and
audio-visual material, were held beginning in Septem-
ber 1975.

In a joint letter to Chairman Kastenmeier, dated
March 19, 1976, the representatives of the Ad Hoc Com-
mittee of Educational Institutions and Organizations
on Copyright Law Revision, and of the Authors League
of America, Inc., and the Association of American Pub-
lishers, Inc., stated:

You may remember that in our letter of March 8,
1976 we told you that the negotiating teams rep-
resenting authors and publishers and the Ad Hoc
Group had reached tentative agreement on guidelines
to insert in the Committee Report covering edu-
cational copying from books and periodicals under
Section 107 of H.R. 2223 and S. 22 [this section], and
that as part of that tentative agreement each side
would accept the amendments to Sections 107 and 504
[this section and section 504 of this title] which were
adopted by your Subcommittee on March 3, 1976.

We are now happy to tell you that the agreement
has been approved by the principals and we enclose a
copy herewith. We had originally intended to trans-
late the agreement into language suitable for inclu-
sion in the legislative report dealing with Section 107
[this section], but we have since been advised by com-
mittee staff that this will not be necessary.

As stated above, the agreement refers only to copy-
ing from books and periodicals, and it is not intended
to apply to musical or audiovisual works.

The full text of the agreement is as follows:

AGREEMENT ON GUIDELINES FOR CLASSROOM COPYING
IN NOT-FOR-PROFIT EDUCATIONAL INSTITUTIONS

WITH RESPECT TO BOOKS AND PERIODICALS

The purpose of the following guidelines is to state
the minimum and not the maximum standards of
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educational fair use under Section 107 of H.R. 2223
[this section]. The parties agree that the conditions
determining the extent of permissible copying for
educational purposes may change in the future; that
certain types of copying permitted under these guide-
lines may not be permissible in the future; and con-
versely that in the future other types of copying not
permitted under these guidelines may be permissible
under revised guidelines.

Moreover, the following statement of guidelines is
not intended to limit the types of copying permitted
under the standards of fair use under judicial decision
and which are stated in Section 107 of the Copyright
Revision Bill [this section]. There may be instances
in which copying which does not fall within the
guidelines stated below may nonetheless be per-
mitted under the criteria of fair use.

GUIDELINES

1. Single Copying for Teachers

A single copy may be made of any of the following
by or for a teacher at his or her individual request for
his or her scholarly research or use in teaching or
preparation to teach a class:

A. A chapter from a book;

B. An article from a periodical or newspaper;

C. A short story, short essay or short poem, wheth-
er or not from a collective work;

D. A chart, graph, diagram, drawing, cartoon or pic-
ture from a book, periodical, or newspaper;

II. Multiple Copies for Classroom Use

Multiple copies (not to exceed in any event more
than one copy per pupil in a course) may be made by
or for the teacher giving the course for classroom use
or discussion; provided that:

A. The copying meets the tests of brevity and spon-
taneity as defined below; and,

B. Meets the cumulative effect test as defined
below; and

C. Each copy includes a notice of copyright.
Definitions

Brevity

(i) Poetry: (a) A complete poem if less than 250
words and if printed on not more than two pages or,
(b) from a longer poem, an excerpt of not more than
250 words.

(ii) Prose: (a) Either a complete article, story or
essay of less than 2,500 words, or (b) an excerpt from
any prose work of not more than 1,000 words or 10%
of the work, whichever is less, but in any event a
minimum of 500 words.

[Bach of the numerical limits stated in ‘i’ and *‘ii”’
above may be expanded to permit the completion of
an unfinished line of a poem or of an unfinished prose
paragraph.]

(iii) Illustration: One chart, graph, diagram, draw-
ing, cartoon or picture per book or per periodical
issue.

(iv) ““‘Special”’ works: Certain works in poetry, prose
or in ‘‘poetic prose’” which often combine language
with illustrations and which are intended sometimes
for children and at other times for a more general au-
dience fall short of 2,500 words in their entirety.
Paragraph ‘‘ii”’ above notwithstanding such ‘‘special
works’ may not be reproduced in their entirety; how-
ever, an excerpt comprising not more than two of the
published pages of such special work and containing
not more than 10% of the words found in the text
thereof, may be reproduced.

Spontaneity

(i) The copying is at the instance and inspiration of
the individual teacher, and

(ii) The inspiration and decision to use the work
and the moment of its use for maximum teaching ef-
fectiveness are so close in time that it would be un-
reasonable to expect a timely reply to a request for
permission.

Cumulative Effect
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(i) The copying of the material is for only one
course in the school in which the copies are made.

(ii) Not more than one short poem, article, story,
essay or two excerpts may be copied from the same
author, nor more than three from the same collective
work or periodical volume during one class term.

(iii) There shall not be more than nine instances of
such multiple copying for one course during one class
term.

[The limitations stated in *‘ii”’ and ‘‘iii”’ above shall
not apply to current news periodicals and newspapers
and current news sections of other periodicals.]

III. Prohibitions as to I and II Above

Notwithstanding any of the above, the following
shall be prohibited:

(A) Copying shall not be used to create or to replace
or substitute for anthologies, compilations or collec-
tive works. Such replacement or substitution may
occur whether copies of various works or excerpts
therefrom are accumulated or reproduced and used
separately.

(B) There shall be no copying of or from works in-
tended to be ‘‘consumable” in the course of study or
of teaching. These include workbooks, exercises,
standardized tests and test booklets and answer
sheets and like consumable material.

(C) Copying shall not:

(a) substitute for the purchase of books, publish-
ers’ reprints or periodicals;

(b) be directed by higher authority;

(c) be repeated with respect to the same item by
the same teacher from term to term.

(D) No charge shall be made to the student beyond
the actual cost of the photocopying.

Agreed March 19, 1976.

Ad Hoc Committee on Copyright Law Revision:

By SHELDON ELLIOTT STEINBACH.

Author-Publisher Group:
Authors League of America:

By IRWIN KARP, Counsel.

Association of American Publishers, Inc.:

By ALEXANDER C. HOFFMAN.
Chairman, Copyright Committee.

In a joint letter dated April 30, 1976, representatives
of the Music Publishers’ Association of the United
States, Inc., the National Music Publishers’ Associa-
tion, Inc., the Music Teachers National Association,
the Music Educators National Conference, the National
Association of Schools of Music, and the Ad Hoc Com-
mittee on Copyright Law Revision, wrote to Chairman
Kastenmeier as follows:

During the hearings on H.R. 2223 in June 1975, you
and several of your subcommittee members suggested
that concerned groups should work together in devel-
oping guidelines which would be helpful to clarify
Section 107 of the bill [this section].

Representatives of music educators and music pub-
lishers delayed their meetings until guidelines had
been developed relative to books and periodicals.
Shortly after that work was completed and those
guidelines were forwarded to your subcommittee, rep-
resentatives of the undersigned music organizations
met together with representatives of the Ad Hoc
Committee on Copyright Law Revision to draft guide-
lines relative to music.

We are very pleased to inform you that the discus-
sions thus have been fruitful on the guidelines which
have been developed. Since private music teachers
are an important factor in music education, due con-
sideration has been given to the concerns of that
group.

We trust that this will be helpful in the report on
the bill to clarify Fair Use as it applies to music.

The text of the guidelines accompanying this letter is
as follows:

GUIDELINES FOR EDUCATIONAL USES OF MUSIC

The purpose of the following guidelines is to state
the minimum and not the maximum standards of
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educational fair use under Section 107 of H.R. 2223
[this section]. The parties agree that the conditions
determining the extent of permissible copying for
educational purposes may change in the future; that
certain types of copying permitted under these guide-
lines may not be permissible in the future, and con-
versely that in the future other types of copying not
permitted under these guidelines may be permissible
under revised guidelines.

Moreover, the following statement of guidelines is
not intended to limit the types of copying permitted
under the standards of fair use under judicial decision
and which are stated in Section 107 of the Copyright
Revision Bill [this section]. There may be instances
in which copying which does not fall within the
guidelines stated below may nonetheless be per-
mitted under the criteria of fair use.

A. Permissible Uses

1. Emergency copying to replace purchased copies
which for any reason are not available for an immi-
nent performance provided purchased replacement
copies shall be substituted in due course.

2. (a) For academic purposes other than perform-
ance, multiple copies of excerpts of works may be
made, provided that the excerpts do not comprise a
part of the whole which would constitute a perform-
able unit such as a section, movement or aria, but in
no case more than 10% of the whole work. The num-
ber of copies shall not exceed one copy per pupil.

(b) For academic purposes other than performance,
a single copy of an entire performable unit (section,
movement, aria, etc.) that is, (1) confirmed by the
copyright proprietor to be out of print or (2) unavail-
able except in a larger work, may be made by or for
a teacher solely for the purpose of his or her schol-
arly research or in preparation to teach a class.

3. Printed copies which have been purchased may be
edited or simplified provided that the fundamental
character of the work is not distorted or the lyrics,
if any, altered or lyrics added if none exist.

4. A single copy of recordings of performances by
students may be made for evaluation or rehearsal
purposes and may be retained by the educational in-
stitution or individual teacher.

5. A single copy of a sound recording (such as a
tape, disc or cassette) of copyrighted music may be
made from sound recordings owned by an educational
institution or an individual teacher for the purpose of
constructing aural exercises or examinations and
may be retained by the educational institution or in-
dividual teacher. (This pertains only to the copyright
of the music itself and not to any copyright which
may exist in the sound recording.)

B. Prohibitions

1. Copying to create or replace or substitute for an-
thologies, compilations or collective works.

2. Copying of or from works intended to be
‘“‘consumable” in the course of study or of teaching
such as workbooks, exercises, standardized tests and
answer sheets and like material.

3. Copying for the purpose of performance, except as
in A(1) above.

4. Copying for the purpose of substituting for the
purchase of music, except as in A(1) and A(2) above.

5. Copying without inclusion of the copyright no-
tice which appears on the printed copy.

The problem of off-the-air taping for nonprofit class-
room use of copyrighted audiovisual works incor-
porated in radio and television broadcasts has proved
to be difficult to resolve. The Committee believes that
the fair use doctrine has some limited application in
this area, but it appears that the development of de-
tailed guidelines will require a more thorough explo-
ration than has so far been possible of the needs and
problems of a number of different interests affected,
and of the various legal problems presented. Nothing in
section 107 or elsewhere in the bill is intended to
change or prejudge the law on the point. On the other
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hand, the Committee is sensitive to the importance of
the problem, and urges the representatives of the var-
ious interests, if possible under the leadership of the
Register of Copyrights, to continue their discussions
actively and in a constructive spirit. If it would be
helpful to a solution, the Committee is receptive to
undertaking further consideration of the problem in a
future Congress.

The Committee appreciates and commends the efforts
and the cooperative and reasonable spirit of the parties
who achieved the agreed guidelines on books and peri-
odicals and on music. Representatives of the American
Association of University Professors and of the Asso-
ciation of American Law Schools have written to the
Committee strongly criticizing the guidelines, particu-
larly with respect to multiple copying, as being too re-
strictive with respect to classroom situations at the
university and graduate level. However, the Committee
notes that the Ad Hoc group did include representa-
tives of higher education, that the stated ‘‘purpose of
the * * * guidelines is to state the minimum and not
the maximum standards of educational fair use’” and
that the agreement acknowledges ‘‘there may be in-
stances in which copying which does not fall within the
guidelines * * * may nonetheless be permitted under
the criteria of fair use.”

The Committee believes the guidelines are a reason-
able interpretation of the minimum standards of fair
use. Teachers will know that copying within the guide-
lines is fair use. Thus, the guidelines serve the purpose
of fulfilling the need for greater certainty and protec-
tion for teachers. The Committee expresses the hope
that if there are areas where standards other than
these guidelines may be appropriate, the parties will
continue their efforts to provide additional specific
guidelines in the same spirit of good will and give and
take that has marked the discussion of this subject in
recent months.

Reproduction and Uses for Other Purposes. The con-
centrated attention given the fair use provision in the
context of classroom teaching activities should not ob-
scure its application in other areas. It must be empha-
sized again that the same general standards of fair use
are applicable to all kinds of uses of copyrighted mate-
rial, although the relative weight to be given them will
differ from case to case.

The fair use doctrine would be relevant to the use of
excerpts from copyrighted works in educational broad-
casting activities not exempted under section 110(2) or
112, and not covered by the licensing provisions of sec-
tion 118. In these cases the factors to be weighed in ap-
plying the criteria of this section would include wheth-
er the performers, producers, directors, and others re-
sponsible for the broadcast were paid, the size and na-
ture of the audience, the size and number of excerpts
taken and, in the case of recordings made for broad-
cast, the number of copies reproduced and the extent of
their reuse or exchange. The availability of the fair use
doctrine to educational broadcasters would be narrowly
circumscribed in the case of motion pictures and other
audiovisual works, but under appropriate circum-
stances it could apply to the nonsequential showing of
an individual still or slide, or to the performance of a
short excerpt from a motion picture for criticism or
comment.

Another special instance illustrating the application
of the fair use doctrine pertains to the making of copies
or phonorecords of works in the special forms needed
for the use of blind persons. These special forms, such
as copies in Braille and phonorecords of oral readings
(talking books), are not usually made by the publishers
for commercial distribution. For the most part, such
copies and phonorecords are made by the Library of
Congress’ Division for the Blind and Physically Handi-
capped with permission obtained from the copyright
owners, and are circulated to blind persons through re-
gional libraries covering the nation. In addition, such
copies and phonorecords are made locally by individual
volunteers for the use of blind persons in their commu-
nities, and the Library of Congress co