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EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, but not applicable to cases commenced
under this title before that date, see section 302(a),
(c)(1) of Pub. L. 99-554, set out as a note under section
581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

CONSTRUCTION OF SECTION 1221 OoF PUB. L. 109-8

Pub. L. 109-8, title XII, §1221(e), Apr. 20, 2005, 119 Stat.
196, provided that: ‘“Nothing in this section [see Effec-
tive Date of 2006 Amendment note above] shall be con-
strued to require the court in which a case under chap-
ter 11 of title 11, United States Code, is pending to re-
mand or refer any proceeding, issue, or controversy to
any other court or to require the approval of any other
court for the transfer of property.”’

§364. Obtaining credit

(a) If the trustee is authorized to operate the
business of the debtor under section 721, 1108,
1203, 1204, or 1304 of this title, unless the court
orders otherwise, the trustee may obtain unse-
cured credit and incur unsecured debt in the or-
dinary course of business allowable under sec-
tion 503(b)(1) of this title as an administrative
expense.

(b) The court, after notice and a hearing, may
authorize the trustee to obtain unsecured credit
or to incur unsecured debt other than under sub-
section (a) of this section, allowable under sec-
tion 503(b)(1) of this title as an administrative
expense.

(c) If the trustee is unable to obtain unsecured
credit allowable under section 503(b)(1) of this
title as an administrative expense, the court,
after notice and a hearing, may authorize the
obtaining of credit or the incurring of debt—

(1) with priority over any or all administra-
tive expenses of the kind specified in section
503(b) or 507(b) of this title;

(2) secured by a lien on property of the es-
tate that is not otherwise subject to a lien; or

(3) secured by a junior lien on property of
the estate that is subject to a lien.

(d)(1) The court, after notice and a hearing,
may authorize the obtaining of credit or the in-
curring of debt secured by a senior or equal lien
on property of the estate that is subject to a lien
only if—

(A) the trustee is unable to obtain such cred-
it otherwise; and

(B) there is adequate protection of the inter-
est of the holder of the lien on the property of
the estate on which such senior or equal lien
is proposed to be granted.

(2) In any hearing under this subsection, the
trustee has the burden of proof on the issue of
adequate protection.

(e) The reversal or modification on appeal of
an authorization under this section to obtain
credit or incur debt, or of a grant under this sec-
tion of a priority or a lien, does not affect the
validity of any debt so incurred, or any priority
or lien so granted, to an entity that extended
such credit in good faith, whether or not such
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entity knew of the pendency of the appeal, un-
less such authorization and the incurring of
such debt, or the granting of such priority or
lien, were stayed pending appeal.

(f) Except with respect to an entity that is an
underwriter as defined in section 1145(b) of this
title, section 5 of the Securities Act of 1933, the
Trust Indenture Act of 1939, and any State or
local law requiring registration for offer or sale
of a security or registration or licensing of an
issuer of, underwriter of, or broker or dealer in,
a security does not apply to the offer or sale
under this section of a security that is not an
equity security.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2574; Pub. L.
99-554, title II, §257(1), Oct. 27, 1986, 100 Stat. 3115;
Pub. L. 103-394, title V, §501(d)(9), Oct. 22, 1994,
108 Stat. 4144.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 364(f) of the House amendment is new. This
provision continues the exemption found in section
3(a)(7) of the Securities Act of 1933 [15 U.S.C. 77c(a)(7)]
for certificates of indebtedness issued by a trustee in
bankruptcy. The exemption applies to any debt secu-
rity issued under section 364 of title 11. The section
does not intend to change present law which exempts
such securities from the Trust Indenture Act, 156 U.S.C.
T7aaa, et seq. (1976).

SENATE REPORT NO. 95-989

This section is derived from provisions in current law
governing certificates of indebtedness, but is much
broader. It governs all obtaining of credit and incurring
of debt by the estate.

Subsection (a) authorizes the obtaining of unsecured
credit and the incurring of unsecured debt in the ordi-
nary course of business if the business of the debtor is
authorized to be operated under section 721, 1108, or
1304. The debts so incurred are allowable as administra-
tive expenses under section 503(b)(1). The court may
limit the estate’s ability to incur debt under this sub-
section.

Subsection (b) permits the court to authorize the
trustee to obtain unsecured credit and incur unsecured
debts other than in the ordinary course of business,
such as in order to wind up a liquidation case, or to ob-
tain a substantial loan in an operating case. Debt in-
curred under this subsection is allowable as an admin-
istrative expense under section 503(b)(1).

Subsection (c) is closer to the concept of certificates
of indebtedness in current law. It authorizes the ob-
taining of credit and the incurring of debt with some
special priority, if the trustee is unable to obtain unse-
cured credit under subsection (a) or (b). The various
priorities are (1) with priority over any or all adminis-
trative expenses: (2) secured by a lien on unencumbered
property of the estate; or (3) secured by a junior lien on
encumbered property. The priorities granted under this
subsection do not interfere with existing property
rights.

Subsection (d) grants the court the authority to au-
thorize the obtaining of credit and the incurring of debt
with a superiority, that is a lien on encumbered prop-
erty that is senior or equal to the existing lien on the
property. The court may authorize such a superpriority
only if the trustee is otherwise unable to obtain credit,
and if there is adequate protection of the original lien
holder’s interest. Again, the trustee has the burden of
proof on the issue of adequate protection.

Subsection (e) provides the same protection for credit
extenders pending an appeal of an authorization to
incur debt as is provided under section 363(1) for pur-
chasers: the credit is not affected on appeal by reversal
of the authorization and the incurring of the debt were
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stayed pending appeal. The protection runs to a good
faith lender, whether or not he knew of the pendency of
the appeal.

A claim arising as a result of lending or borrowing
under this section will be a priority claim, as defined in
proposed section 507(a)(1), even if the claim is granted
a super-priority over administrative expenses and is to
be paid in advance of other first priority claims.

REFERENCES IN TEXT

Section 5 of the Securities Act of 1933, referred to in
subsec. (f), is classified to section 77e of Title 15, Com-
merce and Trade.

The Trust Indenture Act of 1939, referred to in subsec.
(), is title III of act May 27, 1933, ch. 38, as added Aug.
3, 1939, ch. 411, 53 Stat. 1149, as amended, which is clas-
sified generally to subchapter III (§77aaa et seq.) of
chapter 2A of Title 15. For complete classification of
this Act to the Code, see section 77aaa of Title 15 and
Tables.

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-394, §501(d)(9)(A), sub-
stituted ‘1203, 1204, or 1304 for ‘1304, 1203, or 1204”’.

Subsec. (f). Pub. L. 103-394, §501(d)(9)(B), struck out
‘(15 U.S.C. T7e)” after ‘“‘Act of 1933 and ‘(15 U.S.C.
T7aaa et seq.)” after ‘“‘Act of 1939”".

1986—Subsec. (a). Pub. L. 99-554 inserted reference to
sections 1203 and 1204 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of

Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, but not applicable to cases commenced
under this title before that date, see section 302(a),

(c)(1) of Pub. L. 99-554, set out as a note under section
581 of Title 28, Judiciary and Judicial Procedure.

§365. Executory contracts and unexpired leases

(a) Except as provided in sections 765 and 766
of this title and in subsections (b), (¢), and (d) of
this section, the trustee, subject to the court’s
approval, may assume or reject any executory
contract or unexpired lease of the debtor.

(b)(1) If there has been a default in an execu-
tory contract or unexpired lease of the debtor,
the trustee may not assume such contract or
lease unless, at the time of assumption of such
contract or lease, the trustee—

(A) cures, or provides adequate assurance
that the trustee will promptly cure, such de-
fault other than a default that is a breach of
a provision relating to the satisfaction of any
provision (other than a penalty rate or penalty
provision) relating to a default arising from
any failure to perform nonmonetary obliga-
tions under an unexpired lease of real prop-
erty, if it is impossible for the trustee to cure
such default by performing nonmonetary acts
at and after the time of assumption, except
that if such default arises from a failure to op-
erate in accordance with a nonresidential real
property lease, then such default shall be
cured by performance at and after the time of
assumption in accordance with such lease, and
pecuniary losses resulting from such default
shall be compensated in accordance with the
provisions of this paragraph;

(B) compensates, or provides adequate assur-
ance that the trustee will promptly com-
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pensate, a party other than the debtor to such
contract or lease, for any actual pecuniary
loss to such party resulting from such default;
and

(C) provides adequate assurance of future
performance under such contract or lease.

(2) Paragraph (1) of this subsection does not
apply to a default that is a breach of a provision
relating to—

(A) the insolvency or financial condition of
the debtor at any time before the closing of
the case;

(B) the commencement of a case under this
title;

(C) the appointment of or taking possession
by a trustee in a case under this title or a cus-
todian before such commencement; or

(D) the satisfaction of any penalty rate or
penalty provision relating to a default arising
from any failure by the debtor to perform non-
monetary obligations under the executory
contract or unexpired lease.

(3) For the purposes of paragraph (1) of this
subsection and paragraph (2)(B) of subsection (f),
adequate assurance of future performance of a
lease of real property in a shopping center in-
cludes adequate assurance—

(A) of the source of rent and other consider-
ation due under such lease, and in the case of
an assignment, that the financial condition
and operating performance of the proposed as-
signee and its guarantors, if any, shall be simi-
lar to the financial condition and operating
performance of the debtor and its guarantors,
if any, as of the time the debtor became the
lessee under the lease;

(B) that any percentage rent due under such
lease will not decline substantially;

(C) that assumption or assignment of such
lease is subject to all the provisions thereof,
including (but not limited to) provisions such
as a radius, location, use, or exclusivity provi-
sion, and will not breach any such provision
contained in any other lease, financing agree-
ment, or master agreement relating to such
shopping center; and

(D) that assumption or assignment of such
lease will not disrupt any tenant mix or bal-
ance in such shopping center.

(4) Notwithstanding any other provision of
this section, if there has been a default in an un-
expired lease of the debtor, other than a default
of a kind specified in paragraph (2) of this sub-
section, the trustee may not require a lessor to
provide services or supplies incidental to such
lease before assumption of such lease unless the
lessor is compensated under the terms of such
lease for any services and supplies provided
under such lease before assumption of such
lease.

(c) The trustee may not assume or assign any
executory contract or unexpired lease of the
debtor, whether or not such contract or lease
prohibits or restricts assignment of rights or
delegation of duties, if—

(1)(A) applicable law excuses a party, other
than the debtor, to such contract or lease from
accepting performance from or rendering per-
formance to an entity other than the debtor or
the debtor in possession, whether or not such
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