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(1) increase competition and achieve cost
savings through the elimination of procedures
that unnecessarily inhibit full and open com-
petition;

(2) further the purposes of the Small Busi-
ness and Federal Procurement Competition
Enhancement Act of 1984 (Public Law 98-577, 98
Stat. 3066) and the Defense Procurement Re-
form Act of 1984 (Public Law 98-525, title XII,
98 Stat. 2588); and

(3) further other objectives and purposes of
the Federal acquisition system authorized by
law.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3710.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:414a. Pub. L. 98-577, title V, §502,

Oct. 30, 1984, 98 Stat. 3085.

REFERENCES IN TEXT

The Small Business and Federal Procurement Com-
petition Enhancement Act of 1984, referred to in text,
is Pub. L. 98-577, Oct. 30, 1984, 98 Stat. 3066. For com-
plete classification of this Act to the Code, see Short
Title of 1984 Act note set out under section 101 of this
title and Tables.

The Defense Procurement Reform Act of 1984, re-
ferred to in par. (2), is Pub. L. 98-525, title XII, Oct. 19,
1984, 98 Stat. 2588. For complete classification of this
Act to the Code, see Short Title of 1984 Amendment
note set out under section 2302 of Title 10, Armed
Forces, and Tables.

§1707. Publication of proposed regulations

(a) COVERED POLICIES, REGULATIONS, PROCE-
DURES, AND FORMS.—

(1) REQUIRED COMMENT PERIOD.—Except as
provided in subsection (d), a procurement pol-
icy, regulation, procedure, or form (including
an amendment or modification thereto) may
not take effect until 60 days after it is pub-
lished for public comment in the Federal Reg-
ister pursuant to subsection (b) if it—

(A) relates to the expenditure of appro-
priated funds; and

(B)(i) has a significant effect beyond the
internal operating procedures of the agency
issuing the policy, regulation, procedure, or
form; or

(ii) has a significant cost or administrative
impact on contractors or offerors.

(2) EXCEPTION.—A policy, regulation, proce-
dure, or form may take effect earlier than 60
days after the publication date when there are
compelling circumstances for the earlier effec-
tive date, but the effective date may not be
less than 30 days after the publication date.

(b) PUBLICATION IN FEDERAL REGISTER AND
COMMENT PERIOD.—Subject to subsection (c), the
head of the agency shall have published in the
Federal Register a notice of the proposed pro-
curement policy, regulation, procedure, or form
and provide for a public comment period for re-
ceiving and considering the views of all inter-
ested parties on the proposal. The length of the
comment period may not be less than 30 days.

(c) CONTENTS OF NOTICE.—Notice of a proposed
procurement policy, regulation, procedure, or
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form prepared for publication in the Federal
Register shall include—

(1) the text of the proposal or, if it is imprac-
ticable to publish the full text of the proposal,
a summary of the proposal and a statement
specifying the name, address, and telephone
number of the officer or employee of the exec-
utive agency from whom the full text may be
obtained; and

(2) a request for interested parties to submit
comments on the proposal and the name and
address of the officer or employee of the Fed-
eral Government designated to receive the
comments.

(d) WAIVER.—The requirements of subsections
(a) and (b) may be waived by the officer author-
ized to issue a procurement policy, regulation,
procedure, or form if urgent and compelling cir-
cumstances make compliance with the require-
ments impracticable.

(e) EFFECTIVENESS OF POLICY, REGULATION,
PROCEDURE, OR FORM.—

(1) TEMPORARY BASIS.—A procurement pol-
icy, regulation, procedure, or form for which
the requirements of subsections (a) and (b) are
waived under subsection (d) is effective on a
temporary basis if—

(A) a notice of the policy, regulation, pro-
cedure, or form is published in the Federal
Register and includes a statement that the
policy, regulation, procedure, or form is
temporary; and

(B) provision is made for a public comment
period of 30 days beginning on the date on
which the notice is published.

(2) FINAL POLICY, REGULATION, PROCEDURE, OR
FORM.—After considering the comments re-
ceived, the head of the agency waiving the re-
quirements of subsections (a) and (b) under
subsection (d) may issue the final procurement
policy, regulation, procedure, or form.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3710.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:418b. Pub. L. 93-400, §22, as added
Pub. L. 98-577, title III,
§302(a), Oct. 30, 1984, 98
Stat. 3076; Pub. L. 103-355,
title V, §5092, Oct. 13, 1994,
108 Stat. 3362, as amended
Pub. L. 104-106, title
XLIII, §4321(a)(9), Feb. 10,
1996, 110 Stat. 671.

In subsection (a)(2), the words ‘‘Notwithstanding the
preceding sentence’ are omitted as unnecessary.

§ 1708. Procurement notice

(a) NOTICE REQUIREMENT.—Except as provided
in subsection (b)—

(1) an executive agency intending to solicit
bids or proposals for a contract for property or
services for a price expected to exceed $10,000,
but not to exceed $25,000, shall post, for not
less than 10 days, in a public place at the con-
tracting office issuing the solicitation a notice
of solicitation described in subsection (c);

(2) an executive agency shall publish a no-
tice of solicitation described in subsection (c¢)
if the agency intends to—
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(A) solicit bids or proposals for a contract
for property or services for a price expected
to exceed $25,000; or

(B) place an order, expected to exceed
$25,000, under a basic agreement, basic order-
ing agreement, or similar arrangement; and

(3) an executive agency awarding a contract
for property or services for a price exceeding
$25,000, or placing an order exceeding $25,000
under a basic agreement, basic ordering agree-
ment, or similar arrangement, shall furnish
for publication a notice announcing the award
or order if there is likely to be a subcontract
under the contract or order.

(b) EXEMPTIONS.—
(1) IN GENERAL.—A notice is not required
under subsection (a) if—

(A) the proposed procurement is for an
amount not greater than the simplified ac-
quisition threshold and is to be conducted
by—

(i) using widespread electronic public no-
tice of the solicitation in a form that al-
lows convenient and universal user access
through a single, Government-wide point
of entry; and

(ii) permitting the public to respond to
the solicitation electronically;

(B) the notice would disclose the executive
agency’s needs and disclosure would com-
promise national security;

(C) the proposed procurement would result
from acceptance of—

(i) an unsolicited proposal that dem-
onstrates a unique and innovative research
concept and publication of a notice of the
unsolicited research proposal would dis-
close the originality of thought or innova-
tiveness of the proposal or would disclose
proprietary information associated with
the proposal; or

(ii) a proposal submitted under section 9
of the Small Business Act (15 U.S.C. 638);

(D) the procurement is made against an
order placed under a requirements contract,
a task order contract, or a delivery order
contract;

(BE) the procurement is made for perishable
subsistence supplies;

(F) the procurement is for utility services,
other than telecommunication services, and
only one source is available; or

(G) the procurement is for the services of
an expert for use in any litigation or dispute
(including any reasonably foreseeable litiga-
tion or dispute) involving the Federal Gov-
ernment in a trial, hearing, or proceeding
before a court, administrative tribunal, or
agency, or in any part of an alternative dis-
pute resolution process, whether or not the
expert is expected to testify.

(2) CERTAIN PROCUREMENTS.—The require-
ments of subsection (a)(2) do not apply to a
procurement—

(A) under conditions described in para-
graph (2), (3), (4), (5), or (7) of section 3304(a)
of this title or paragraph (2), (3), (4), (b), or
(7) of section 2304(c) of title 10; or

(B) for which the head of the executive
agency makes a determination in writing,
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after consultation with the Administrator
and the Administrator of the Small Business
Administration, that it is not appropriate or
reasonable to publish a notice before issuing
a solicitation.

(3) IMPLEMENTATION CONSISTENT WITH INTER-
NATIONAL AGREEMENTS.—Paragraph (1)(A) shall
be implemented in a manner consistent with
applicable international agreements.

(c) CONTENTS OF NOTICE.—Each notice of solic-
itation required by paragraph (1) or (2) of sub-
section (a) shall include—

(1) an accurate description of the property or
services to be contracted for, which descrip-
tion—

(A) shall not be unnecessarily restrictive
of competition; and

(B) shall include, as appropriate, the agen-
cy nomenclature, National Stock Number or
other part number, and a brief description of

the item’s form, fit, or function, physical di-

mensions, predominant material of manufac-

ture, or similar information that will assist

a prospective contractor to make an in-

formed business judgment as to whether a

copy of the solicitation should be requested;

(2) provisions that—

(A)(i) state whether the technical data re-
quired to respond to the solicitation will not
be furnished as part of the solicitation; and

(ii) identify the source in the Federal Gov-
ernment, if any, from which the technical
data may be obtained; and

(B)(i) state whether an offeror or its prod-
uct or service must meet a qualification re-
quirement in order to be eligible for award;
and

(ii) if so, identify the office from which the
qualification requirement may be obtained;

(3) the name, business address, and tele-
phone number of the contracting officer;

(4) a statement that all responsible sources
may submit a bid, proposal, or quotation (as
appropriate) that the agency shall consider;

(5) in the case of a procurement using proce-
dures other than competitive procedures, a
statement of the reason justifying the use of
those procedures and the identity of the in-
tended source; and

(6) in the case of a contract in an amount es-
timated to be greater than $25,000 but not
greater than the simplified acquisition thresh-
old, or a contract for the procurement of com-
mercial items using special simplified proce-
dures—

(A) a description of the procedures to be
used in awarding the contract; and

(B) a statement specifying the periods for
prospective offerors and the contracting offi-
cer to take the necessary preaward and
award actions.

(d) ELECTRONIC PUBLICATION OF NOTICE OF SO-
LICITATION, AWARD, OR ORDER.—A notice of solic-
itation, award, or order required to be published
under subsection (a) shall be published by elec-
tronic means. The notice must be electronically
accessible in a form that allows convenient and
universal user access through the single Govern-
ment-wide point of entry designated in the Fed-
eral Acquisition Regulation.
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(e) TIME LIMITATIONS.—

(1) ISSUING NOTICE OF SOLICITATION AND ES-
TABLISHING DEADLINE FOR SUBMITTING BIDS AND
PROPOSALS.—An executive agency required by
subsection (a)(2) to publish a notice of solicita-
tion may not—

(A) issue the solicitation earlier than 15
days after the date on which the notice is
published; or

(B) in the case of a contract or order ex-
pected to be greater than the simplified ac-
quisition threshold, establish a deadline for
the submission of all bids or proposals in re-
sponse to the notice required by subsection
(a)(2) that—

(i) in the case of a solicitation for re-
search and development, is earlier than 45
days after the date the notice required for
a bid or proposal for a contract described
in subsection (a)(2)(A) is published;

(ii) in the case of an order under a basic
agreement, basic ordering agreement, or
similar arrangement, is earlier than 30
days after the date the notice required for
an order described in subsection (a)(2)(B) is
published; or

(iii) in any other case, is earlier than 30
days after the date the solicitation is is-
sued.

(2) ESTABLISHING DEADLINE WHEN NONE PRO-
VIDED BY STATUTE.—An executive agency shall
establish a deadline for the submission of all
bids or proposals in response to a solicitation
for which a deadline is not provided by stat-
ute. Each deadline for the submission of offers
shall afford potential offerors a reasonable op-
portunity to respond.

(3) FLEXIBLE DEADLINES.—The Administrator
shall prescribe regulations defining limited
circumstances in which flexible deadlines can
be used under paragraph (1) for the issuance of
solicitations and the submission of bids or pro-
posals for the procurement of commercial
items.

(f) CONSIDERATION OF CERTAIN TIMELY RE-
CEIVED OFFERS.—An executive agency intending
to solicit offers for a contract for which a notice
of solicitation is required to be posted under
subsection (a)(1) shall ensure that contracting
officers consider each responsive offer timely re-
ceived from an offeror.

(g) AVAILABILITY OF COMPLETE SOLICITATION
PACKAGE AND PAYMENT OF FEE.—An executive
agency shall make available to a business con-
cern, or the authorized representative of a con-
cern, the complete solicitation package for any
on-going procurement announced pursuant to a
notice of solicitation under subsection (a). An
executive agency may require the payment of a
fee, not exceeding the actual cost of duplication,
for a copy of the package.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3711.)
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HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

1708(a) ........ 41:416(a)(1). Pub. L. 93-400, §18, as added
Pub. L. 98-369, title VII,
§2732(a), July 18, 1984, 98
Stat. 1195; Pub. L. 98-577,
title III, §303(a), Oct. 30,
1984, 98 Stat. 3077; Pub. L.
99-500, §101(c) [title X,
§922(b), (d)(2)], Oct. 18,
1986, 100 Stat. 1783-151,
1783-152; Pub. L. 99-591,
§101(c) [title X, §922(b),
(d)(2)], Oct. 30, 1986, 100
Stat. 3341-151, 3341-152;
Pub. L. 99-661, title IX,
formerly title IV, §922(b),
(d)(2), Nov. 14, 1986, 100
Stat. 3931, 3932, renum-
bered title IX, Pub. L.
100-26, §3(5), Apr. 21, 1987,
101 Stat. 273; Pub. L.
101-510, title VIII, §806(d),
Nov. 5, 1990, 104 Stat. 1592;
Pub. L. 103-355, title I,
§1065(b)(1), title IV,
§§4201(b), (c), 4202(a)-(c),
title VIII, §8302, title IX,
§9001(b), Oct. 13, 1994, 108
Stat. 3265, 3344, 3398, 3402;
Pub. L. 104-106, title XLI,
§4101(c), title XLII,
§4202(d), title XLIII,
§§4310, 4321(h)(3), Feb. 10,
1996, 110 Stat. 642, 654, 670,
675; Pub. L. 105-85, title
VIII, §850(e)(2), Nov. 18,
1997, 111 Stat. 1849; Pub. L.
105-261, title X, §1069(d)(1),
Oct. 17, 1998, 112 Stat. 2136;
Pub. L. 106-398, §1 [[div.
A], title VIII, §810(a), (b)],
Oct. 30, 2000, 114 Stat.
1654A—209; Pub. L 107-296,
title VIII, §833(c)(2), Nov.
25, 2002, 116 Stat. 2226.

1708(b)(1), 41:416(c).
2).

1708(b)(3) .... | no source.

41:416(b).

41:416(a)(2), (7).

41:416(a)(3), (5), (6).

1708(f) ........ 41:416(a)(4).

41:416(d).

In subsection (a)(3), the words ‘‘under a basic agree-
ment, basic ordering agreement, or similar arrange-
ment’’ are substituted for ‘‘referred to in clause (A)(ii)”’
for clarity. The words ‘‘by the Secretary of Commerce’’
are omitted as obsolete. The Secretary of Commerce no
longer has responsibility for publishing notices of
awards or orders. See revision note for subsection (d).

In subsection (b)(2), the text of 41 U.S.C. 416(C)(1)(H)
is omitted because the procurement authority of the
Secretary of Homeland Security pursuant to the spe-
cial procedures provided in section 833(c) of the Home-
land Security Act of 2002 (6 U.S.C. 339(c)) expired on
September 30, 2007.

Subsection (b)(3) is added because of section 850(e)(3)
of the National Defense Authorization Act for Fiscal
Year 1998 (Public Law 105-85, 111 Stat. 1849, 15:637 note),
which in part provided that the amendments made by
section 850(e)(2), which amended 41:416(c)(1), be imple-
mented in a manner consistent with applicable inter-
national agreements.

Subsection (d) is substituted for 41:416(a)(2) and (7) to
eliminate unnecessary words. Federal Business Oppor-
tunities is the designated single point of universal elec-
tronic public access for publication of all procurement
information and notices previously published by the
Secretary of Commerce in the Commerce Business
Daily. See 66 Fed. Reg. 27407, May 16, 2001, 68 Fed. Reg.
56678, October 1, 2003, 48 CFR ch. 1, subch. B, part 5, and
the special notice posted in CBDNet on December 28,
2001, and printed on January 2, 2002. The special notice
can be found by going to http:/cbdnet.gpo.gov and
clicking on ‘‘Federal Business Opportunities to replace
the Commerce Business Daily”’.

In subsection (e)(1)(B)(i), the words ‘‘required for a
bid or proposal for a contract described in’’ are sub-
stituted for ‘‘required by’ for clarity.
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In subsection (e)(1)(B)(ii), the words ‘‘required for an
order described in”’ are substituted for ‘‘required by’
for clarity.

APPLICABILITY TO TENNESSEE VALLEY AUTHORITY

Pub. L. 98-577, title III, §303(c), Oct. 30, 1984, 98 Stat.
3079, provided that: ‘“The provisions of the amendments
made by subsection (a) of this section [see Tables for
classification] shall apply to the Tennessee Valley Au-
thority only with respect to procurements to be paid
from appropriated funds.”

§1709. Contracting functions performed by Fed-
eral personnel

(a) COVERED PERSONNEL.—Personnel referred
to in subsection (b) are—

(1) an employee, as defined in section 2105 of
title 5;

(2) a member of the armed forces; and

(3) an individual assigned to a Federal agen-
cy pursuant to subchapter VI of chapter 33 of
title 5.

(b) LIMITATION ON PAYMENT FOR ADVISORY AND
ASSISTANCE SERVICES.—No individual who is not
an individual described in subsection (a) may be
paid by an executive agency for services to con-
duct evaluations or analyses of any aspect of a
proposal submitted for an acquisition unless
personnel described in subsection (a) with ade-
quate training and capabilities to perform the
evaluations and analyses are not readily avail-
able in the agency or another Federal agency.
When administering this subsection, the head of
each executive agency shall determine in ac-
cordance with standards and procedures pre-
scribed in the Federal Acquisition Regulation
whether—

(1) a sufficient number of personnel de-
scribed in subsection (a) in the agency or an-
other Federal agency are readily available to
perform a particular evaluation or analysis for
the head of the executive agency making the
determination; and

(2) the readily available personnel have the
training and capabilities necessary to perform
the evaluation or analysis.

(c) CERTAIN RELATIONSHIP NOT AFFECTED.—
This section does not affect the relationship be-
tween the Federal Government and a Federally
funded research and development center.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3714.)

HISTORICAL AND REVISION NOTES

g:gtlfgg Source (U.S. Code) Source (Statutes at Large)
1709(a) ........ 41:419(b). Pub. L. 93400, §23, as added
Pub. L. 103-355, title VI,
§6002(a), Oct. 13, 1994, 108
Stat. 3363.
1709(b) ........ 41:419(a).
1709(C) ... 41:419(c).

In subsection (a), before paragraph (1), the words
“Personnel referred to in subsection (b) are’ are sub-
stituted for ‘“‘For purposes of subsection (a) of this sec-
tion, the personnel described in this subsection are as
follows” to eliminate unnecessary words. In paragraph
(3), the words ‘‘employee from State or local govern-
ments’’ are substituted for ‘‘person’ for clarity.

SENATE REVISION AMENDMENT

In subsec. (a)(3), ‘‘individual” substituted for ‘“‘em-
ployee from State or local governments’ by S. Amdt.
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4726 (111th Cong.). See 156 Cong. Rec. S8442, Dec. 2, 2010
(daily ed.).

REQUIREMENT FOR GUIDANCE AND REGULATIONS

Pub. L. 103-355, title VI, §6002(b), Oct. 13, 1994, 108
Stat. 3363, provided that: ‘“The Federal Acquisition
Regulatory Council established by section 25(a) of the
Office of Federal Procurement Policy Act ([former] 41
U.S.C. 421(a)) [now 41 U.S.C. 1302(a)] shall—

‘(1) review part 37 of title 48 of the Code of Federal
Regulations as it relates to the use of advisory and
assistance services; and

‘“(2) provide guidance and promulgate regulations
regarding—

““(A) what actions Federal agencies are required
to take to determine whether expertise is readily
available within the Federal Government before
contracting for advisory and technical services to
conduct acquisitions; and

‘“(B) the manner in which personnel with exper-
tise may be shared with agencies needing expertise
for such acquisitions.”

§1710. Public-private competition required be-
fore conversion to contractor performance

(a) PUBLIC-PRIVATE COMPETITION.—

(1) WHEN CONVERSION TO CONTRACTOR PER-
FORMANCE IS ALLOWED.—A function of an exec-
utive agency performed by 10 or more agency
civilian employees may not be converted, in
whole or in part, to performance by a contrac-
tor unless the conversion is based on the re-
sults of a public-private competition that—

(A) formally compares the cost of perform-
ance of the function by agency civilian em-
ployees with the cost of performance by a
contractor;

(B) creates an agency tender, including a
most efficient organization plan, in accord-
ance with Office of Management and Budget
Circular A76, as implemented on May 29,
2003, or any successor circular;

(C) includes the issuance of a solicitation;

(D) determines whether the submitted of-
fers meet the needs of the executive agency
with respect to factors other than cost, in-
cluding quality, reliability, and timeliness;

(E) examines the cost of performance of
the function by agency civilian employees
and the cost of performance of the function
by one or more contractors to demonstrate
whether converting to performance by a con-
tractor will result in savings to the Federal
Government over the life of the contract, in-
cluding—

(i) the estimated cost to the Federal
Government (based on offers received) for
performance of the function by a contrac-
tor;

(i1) the estimated cost to the Federal
Government for performance of the func-
tion by agency civilian employees; and

(iii) an estimate of all other costs and
expenditures that the Federal Government
would incur because of the award of the
contract;

(F) requires continued performance of the
function by agency civilian employees un-
less the difference in the cost of performance
of the function by a contractor compared to
the cost of performance of the function by
agency civilian employees would, over all
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