§2718

(2) execution to the United States of a penal
bond, approved by a judge, in double the value
of the property attached and conditioned upon
the return of the property or the payment of
any judgment rendered by the court

may discharge the warrant of attachment as to
the property of the applicant.

(Added Pub. L. 86-682, §9, Sept. 2, 1960, 74 Stat.
708.)

CODIFICATION

Section was derived from R.S. §931, which was origi-
nally classified to section 744 of former Title 28. Fol-
lowing the general revision and enactment of Title 28
by act June 25, 1948, R.S. §931 was reclassified to sec-
tion 844 of Title 39. R.S. §931 was repealed by section
12(c) of Pub. L. 86-682 (section 1 of which revised and
enacted Title 39), and reenacted by section 9 thereof as
section 2717 of this title.

§2718. Interest on balances due department

In suits for balances due the Post Office De-
partment may recover interest at the rate of 6
per centum per year from the time of default.

(Added Pub. L. 86-682, §9, Sept. 2, 1960, 74 Stat.
708.)

CODIFICATION

Section was derived from R.S. §964, which was origi-
nally classified to section 788 of former Title 28. Fol-
lowing the general revision and enactment of Title 28
by act June 25, 1948, R.S. §964 was reclassified to sec-
tion 846 of Title 39. R.S. §964 was repealed by section
12(c) of Pub. L. 86-682 (section 1 of which revised and
enacted Title 39), and reenacted by section 9 thereof as
section 2718 of this title.

CHANGE OF NAME

References to Post Office Department, Postal Serv-
ice, Postal Field Service, Field Postal Service, or De-
partmental Service or Departmental Headquarters of
Post Office Department to be considered references to
United States Postal Service pursuant to Pub. L.
91-375, §6(0), Aug. 12, 1970, 84 Stat. 783, set out as a
Cross References note preceding section 101 of Title 39,
Postal Service.

[CHAPTER 175—REPEALED]

[§§ 2901 to 2906. Repealed. Pub. L. 106-310, div. B,
title XXXIV, §3405(c)(1), Oct. 17, 2000, 114
Stat. 1221]

Section 2901, added Pub. L. 89-793, title I, §101, Nov.
8, 1966, 80 Stat. 1438; amended Pub. L. 91-513, title III,
§1102(1), Oct. 27, 1970, 84 Stat. 1293; Pub. L. 92420, §2,
Sept. 16, 1972, 86 Stat. 677; Pub. L. 98-473, title II,
§228(c), Oct. 12, 1984, 98 Stat. 2030, defined terms used in
chapter.

Section 2902, added Pub. L. 89-793, title I, §101, Nov.
8, 1966, 80 Stat. 1439, related to discretionary authority
of court, examination, report, and determination by
court, and termination of civil commitment.

Section 2903, added Pub. L. 89-793, title I, §101, Nov.
8, 1966, 80 Stat. 1440, related to authority and respon-
sibilities of the Surgeon General, institutional custody,
aftercare, maximum period of civil commitment, and
credit toward sentence.

Section 2904, added Pub. L. 89-793, title I, §101, Nov.
8, 1966, 80 Stat. 1441, related to civil commitment not a
conviction and use of test results.

Section 2905, added Pub. L. 89-793, title I, §101, Nov.
8, 1966, 80 Stat. 1441, related to delegation of functions
by Surgeon General and use of Federal, State, and pri-
vate facilities.
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Section 2906, added Pub. L. 89-793, title I, §101, Nov.
8, 1966, 80 Stat. 1441, related to absence of offer by the
court to a defendant of an election under section 2902(a)
or any determination as to civil commitment not being
reviewable on appeal or otherwise.

CHAPTER 176—FEDERAL DEBT COLLECTION

PROCEDURE
Subchapter Sec.1
A. Definitions and general provisions ........ 3001
B. Prejudgment remedies ..... 3101
C. Postjudgments? remedies 3201
D. Fraudulent transfers?2 ...........cc..ccoeeeunenn. 3301

SUBCHAPTER A—DEFINITIONS AND
GENERAL PROVISIONS

Sec.

3001. Applicability of chapter.

3002. Definitions.

3003. Rules of construction.

3004. Service of process; enforcement; notice.

3005. Application of chapter to judgments.

3006. Affidavit requirements.

3007. Perishable personal property.

3008. Proceedings before United States magistrate
judges.

3009. United States marshals’ authority to des-
ignate keeper.

3010. Co-owned property.

3011. Assessment of surcharge on a debt.

3012. Joinder of additional defendant.

3013. Modification or protective order; supervision
of enforcement.

3014. Exempt property.

3015. Discovery as to debtor’s financial condition.

CHANGE OF NAME

‘“United States magistrate judges’ substituted for
‘“United States magistrates’” in item 3008 pursuant to
section 321 of Pub. L. 101-650, set out as a note under
section 631 of this title.

§3001. Applicability of chapter

(a) IN GENERAL.—Except as provided in sub-
section (b), the! chapter provides the exclusive
civil procedures for the United States—

(1) to recover a judgment on a debt; or
(2) to obtain, before judgment on a claim for

a debt, a remedy in connection with such

claim.

(b) LIMITATION.—To the extent that another
Federal law specifies procedures for recovering
on a claim or a judgment for a debt arising
under such law, those procedures shall apply to
such claim or judgment to the extent those pro-
cedures are inconsistent with this chapter.

(c) AMOUNTS OWING OTHER THAN DEBTS.—This
chapter shall not apply with respect to an
amount owing that is not a debt or to a claim
for an amount owing that is not a debt.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4933.)

EFFECTIVE DATE

Section 3631 of title XXXVI of Pub. L. 101-647 pro-
vided that:

‘‘(a) Except as provided in subsection (b), this Act
[probably should be ‘‘title’”’, meaning title XXXVI of
Pub. L. 101-647, which enacted this chapter and section

2044 of this title, amended sections 550, 1962, 1963, and

1Editorially supplied.
280 in original. Does not conform to subchapter heading.
180 in original. Probably should be ‘‘this”.
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2044 of this title, amended sections 550, 1962, 1963, and
2410 of this title, section 523 of Title 11, Bankruptcy,
and sections 3142 and 3552 of Title 18, Crimes and Crimi-
nal Procedure, and enacted provisions set out as a note
under section 1 of this title] and the amendments made
by this Act [title] shall take effect 180 days after the
date of the enactment of this Act [Nov. 29, 1990].

“(b)(1) The amendments made by title I of this Act
[probably should be ‘‘subtitle A of this title’’, meaning
subtitle A (§§3611, 3302 [3612]) of title XXXVI of Pub. L.
101-647, which enacted this chapter] shall apply with re-
spect to actions pending on the effective date of this
Act [probably should be title XXXVI of Pub. L. 101-647]
in any court on—

‘“(A) a claim for a debt; or
‘4(B) a judgment for a debt.

‘(2) All notices, writs, orders, and judgments in effect
in such actions shall continue in effect until superseded
or modified in an action under chapter 176 of title 28 of
the United States Code, as added by title I of this Act
[subtitle A of this title].

*“(3) For purposes of this subsection—

““(A) the term ‘court’ means a Federal, State, or
local court, and

‘“(B) the term ‘debt’ has the meaning given such
term in section and [sic] 3002(3) of such chapter.”

§ 3002. Definitions

As used in this chapter:
(1) ““Counsel for the United States’ means—
(A) a United States attorney, an assistant
United States attorney designated to act on
behalf of the United States attorney, or an
attorney with the United States Department
of Justice or with a Federal agency who has
litigation authority; and
(B) any private attorney authorized by
contract made in accordance with section
3718 of title 31 to conduct litigation for col-
lection of debts on behalf of the United
States.

(2) “Court” means any court created by the
Congress of the United States, excluding the
United States Tax Court.

(3) “Debt” means—

(A) an amount that is owing to the United
States on account of a direct loan, or loan
insured or guaranteed, by the United States;
or

(B) an amount that is owing to the United
States on account of a fee, duty, lease, rent,
service, sale of real or personal property,
overpayment, fine, assessment, penalty, res-
titution, damages, interest, tax, bail bond
forfeiture, reimbursement, recovery of a cost
incurred by the United States, or other
source of indebtedness to the United States,
but that is not owing under the terms of a
contract originally entered into by only per-
sons other than the United States;

and includes any amount owing to the United
States for the benefit of an Indian tribe or in-
dividual Indian, but excludes any amount to
which the United States is entitled under sec-
tion 3011(a).

(4) “Debtor” means a person who is liable for
a debt or against whom there is a claim for a
debt.

(5) ““Disposable earnings’ means that part of
earnings remaining after all deductions re-
quired by law have been withheld.

(6) “BEarnings’ means compensation paid or
payable for personal services, whether denomi-
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nated as wages, salary, commission, bonus, or
otherwise, and includes periodic payments
pursuant to a pension or retirement program.

(7) “Garnishee” means a person (other than
the debtor) who has, or is reasonably thought
to have, possession, custody, or control of any
property in which the debtor has a substantial
nonexempt interest, including any obligation
due the debtor or to become due the debtor,
and against whom a garnishment under sec-
tion 3104 or 3205 is issued by a court.

(8) “Judgment’” means a judgment, order, or
decree entered in favor of the United States in
a court and arising from a civil or criminal
proceeding regarding a debt.

(9) “Nonexempt disposable earnings’ means
25 percent of disposable earnings, subject to
section 303 of the Consumer Credit Protection
Act.

(10) ““Person’’ includes a natural person (in-
cluding an individual Indian), a corporation, a
partnership, an unincorporated association, a
trust, or an estate, or any other public or pri-
vate entity, including a State or local govern-
ment or an Indian tribe.

(11) “Prejudgment remedy’ means the rem-
edy of attachment, receivership, garnishment,
or sequestration authorized by this chapter to
be granted before judgment on the merits of a
claim for a debt.

(12) “‘Property’ includes any present or fu-
ture interest, whether legal or equitable, in
real, personal (including choses in action), or
mixed property, tangible or intangible, vested
or contingent, wherever located and however
held (including community property and prop-
erty held in trust (including spendthrift and
pension trusts)), but excludes—

(A) property held in trust by the United
States for the benefit of an Indian tribe or
individual Indian; and

(B) Indian lands subject to restrictions
against alienation imposed by the United
States.

(13) ‘““Security agreement’” means an agree-
ment that creates or provides for a lien.

(14) ‘‘State’” means any of the several States,
the District of Columbia, the Commonwealth
of Puerto Rico, the Commonwealth of the
Northern Marianas, or any territory or posses-
sion of the United States.

(15) “United States” means—

(A) a Federal corporation;
(B) an agency, department, commission,
board, or other entity of the United States;

or
(C) an instrumentality of the TUnited
States.

(16) ‘“‘United States marshal”’ means a

United States marshal, a deputy marshal, or
an official of the United States Marshals Serv-
ice designated under section 564.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4933.)

REFERENCES IN TEXT

Section 303 of the Consumer Credit Protection Act,
referred to in par. (9), is classified to section 1673 of
Title 15, Commerce and Trade.

§3003. Rules of construction

(a) TERMS.—For purposes of this chapter—
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(1) the terms ‘“‘includes’ and ‘‘including’’ are
not limiting;

(2) the term ‘‘or”’ is not exclusive; and

(3) the singular includes the plural.

(b) EFFECT ON RIGHTS OF THE UNITED STATES.—
This chapter shall not be construed to curtail or
limit the right of the United States under any
other Federal law or any State law—

(1) to collect taxes or to collect any other
amount collectible in the same manner as a
tax;

(2) to collect any fine, penalty, assessment,
restitution, or forfeiture arising in a criminal
case;

(3) to appoint or seek the appointment of a
receiver; or

(4) to enforce a security agreement.

(¢c) EFFECT ON OTHER LAWS.—This chapter
shall not be construed to supersede or modify
the operation of—

(1) title 11;

(2) admiralty law;

(3) section 3713 of title 31;

(4) section 303 of the Consumer Credit Pro-
tection Act (15 U.S.C. 1673);

(5) a statute of limitation applicable to a
criminal proceeding;

(6) the common law or statutory rights to
set-off or recoupment;

(7) any Federal law authorizing, or any in-
herent authority of a court to provide, injunc-
tive relief;

(8) the authority of a court—

(A) to impose a sanction under the Federal

Rules of Civil Procedure;

(B) to appoint a receiver to effectuate its
order; or

(C) to exercise the power of contempt
under any Federal law;

(9) any law authorizing the United States to
obtain partition, or to recover possession, of
property in which the United States holds
title; or

(10) any provision of any other chapter of
this title, except to the extent such provision
is inconsistent with this chapter.

(d) PREEMPTION.—This chapter shall preempt
State law to the extent such law is inconsistent
with a provision of this chapter.

(e) EFFECT ON RIGHTS OF THE UNITED STATES
UNDER FOREIGN AND INTERNATIONAL LAW.—This
chapter shall not be construed to curtail or
limit the rights of the United States under for-
eign law, under a treaty or an international
agreement, or otherwise under international
law.

(f) APPLICABILITY OF FEDERAL RULES OF CIVIL
PROCEDURE.—Except as provided otherwise in
this chapter, the Federal Rules of Civil Proce-
dure shall apply with respect to actions and pro-
ceedings under this chapter.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4935.)

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsecs. (¢)(8)(A) and (f), are set out in the Appendix to
this title.
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§ 3004. Service of process; enforcement; notice

(a) MANNER OF SERVICE.—A complaint, notice,
writ, or other process required to be served in an
action or proceeding under this chapter shall be
served in accordance with the Federal Rules of
Civil Procedure unless otherwise provided in
this chapter.

(b) NATIONWIDE ENFORCEMENT.—(1) Except as
provided in paragraph (2)—

(A) any writ, order, judgment, or other proc-
ess, including a summons and complaint, filed
under this chapter may be served in any State;
and

(B) such writ, order, or judgment may be en-
forced by the court issuing the writ, order, or
process, regardless of where the person is
served with the writ, order, or process.

(2) If the debtor so requests, within 20 days
after receiving the notice described in section
3101(d) or 3202(b), the action or proceeding in
which the writ, order, or judgment was issued
shall be transferred to the district court for the
district in which the debtor resides.

(c) NOTICE AND OTHER PROCESS.—At such time
as counsel for the United States considers ap-
propriate, but not later than the time a prejudg-
ment or postjudgment remedy is put into effect
under this chapter, counsel for the United
States shall exercise reasonable diligence to
serve on the debtor and any person who the
United States believes, after exercising due dili-
gence, has possession, custody, or control of the
property, a copy of the application for such rem-
edy, the order granting such remedy, and the no-
tice required by section 3101(d) or 3202(b).

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4936.)

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsec. (a), are set out in the Appendix to this title.

§ 3005. Application of chapter to judgments

This chapter shall not apply with respect to a
judgment on a debt if such judgment is entered
more than 10 years before the effective date of
this chapter.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4936.)

REFERENCES IN TEXT

For effective date of this chapter, referred to in text,
see section 3631 of Pub. L. 101-647, set out as an Effec-
tive Date note under section 3001 of this title.

§3006. Affidavit requirements

Any affidavit required of the United States by
this chapter may be made on information and
belief, if reliable and reasonably necessary, es-
tablishing with particularity, to the court’s sat-
isfaction, facts supporting the claim of the
United States.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4936.)

§3007. Perishable personal property

(a) AUTHORITY ToO SELL.—If at any time during
any action or proceeding under this chapter the
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court determines on its own initiative or upon
motion of any party, that any seized or detained
personal property is likely to perish, waste, or
be destroyed, or otherwise substantially depre-
ciate in value during the pendency of the pro-
ceeding, the court shall order a commercially
reasonable sale of such property.

(b) DEPOSIT OF SALE PROCEEDS.—Within 5 days
after such sale, the proceeds shall be deposited
with the clerk of the court, accompanied by a
statement in writing and signed by the United
States marshal, to be filed in the action or pro-
ceeding, stating the time and place of sale, the
name of the purchaser, the amount received, and
an itemized account of expenses.

(c) PRESUMPTION.—For purposes of liability on
the part of the United States, there shall be a
presumption that the price paid at a sale under
subsection (a) is the fair market value of the
property or portion.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4937.)

§3008. Proceedings before United States mag-
istrate judges

A district court of the United States may as-
sign its duties in proceedings under this chapter
to a United States magistrate judge to the ex-
tent not inconsistent with the Constitution and
laws of the United States.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4937; amended Pub. L. 101-650,
title III, §321, Dec. 1, 1990, 104 Stat. 5117.)

CHANGE OF NAME

“United States magistrate judges’ substituted for
“United States magistrates’ in catchline and ‘‘United
States magistrate judge’” substituted for ‘‘United
States magistrate’” in text pursuant to section 321 of
Pub. L. 101-650, set out as a note under section 631 of
this title.

§3009. United States marshals’ authority to des-
ignate keeper

Whenever a United States marshal is author-
ized to seize property pursuant to this chapter,
the United States marshal may designate an-
other person or Federal agency to hold for safe-
keeping such property seized.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4937.)

§3010. Co-owned property

(a) LIMITATION.—The remedies available to the
United States under this chapter may be en-
forced against property which is co-owned by a
debtor and any other person only to the extent
allowed by the law of the State where the prop-
erty is located. This section shall not be con-
strued to limit any right or interest of a debtor
or co-owner in a retirement system for Federal
military or civilian personnel established by the
United States or any agency thereof or in a
qualified retirement arrangement.

(b) DEFINITIONS.—For purposes of subsection
(a)—

(1) the term ‘‘retirement system for Federal
military or civilian personnel” means a pen-
sion or annuity system for Federal military or
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civilian personnel of more than one agency, or
for some or all of such personnel of a single
agency, established by statute or by regula-
tion pursuant to statutory authority; and

(2) the term ‘‘qualified retirement arrange-
ment’”’ means a plan qualified under section
401(a), 403(a), or 409 of the Internal Revenue
Code of 1986 or a plan that is subject to the re-
quirements of section 205 of the Employee Re-
tirement Income Security Act of 1974.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4937.)

REFERENCES IN TEXT

Sections 401(a), 403(a), and 409 of the Internal Reve-
nue Code of 1986, referred to in subsec. (b)(2), are classi-
fied to sections 401(a), 403(a), and 409, respectively, of
Title 26, Internal Revenue Code.

Section 205 of the Employee Retirement Income Se-
curity Act of 1974, referred to in subsec. (b)(2), is classi-
fied to section 1055 of Title 29, Labor.

§3011. Assessment of surcharge on a debt

(a) SURCHARGE AUTHORIZED.—In an action or
proceeding under subchapter B or C, and subject
to subsection (b), the United States is entitled
to recover a surcharge of 10 percent of the
amount of the debt in connection with the re-
covery of the debt, to cover the cost of process-
ing and handling the litigation and enforcement
under this chapter of the claim for such debt.

(b) LIMITATION.—Subsection (a) shall not apply
if—

(1) the United States receives an attorney’s
fee in connection with the enforcement of the
claim; or

(2) the law pursuant to which the action on
the claim is based provides any other amount
to cover such costs.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4937.)

§3012. Joinder of additional defendant

The United States or the debtor may join as
an additional defendant in an action or proceed-
ing under this chapter any person reasonably be-
lieved to owe money (including money owed on
account of a requirement to provide goods or
services pursuant to a loan or loan guarantee
extended under Federal law) to the debtor aris-
ing out of the transaction or occurrence giving
rise to a debt.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4938.)

§3013. Modification or protective order; super-
vision of enforcement

The court may at any time on its own initia-
tive or the motion of any interested person, and
after such notice as it may require, make an
order denying, limiting, conditioning, regulat-
ing, extending, or modifying the use of any en-
forcement procedure under this chapter.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4938.)

§3014. Exempt property

(a) ELECTION To EXEMPT PROPERTY.—An indi-
vidual debtor may, in an action or proceeding
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under this chapter, elect to exempt property
listed in either paragraph (1) or, in the alter-
native, paragraph (2). If such action or proceed-
ing is against debtors who are husband and wife,
one debtor may not elect to exempt property
listed in paragraph (1) and the other debtor elect
to exempt property listed in paragraph (2). If the
debtors cannot agree on the alternative to be
elected, they shall be deemed to elect paragraph
(1). Such property is either—
(1) property that is specified in section 522(d)
of title 11, as amended from time to time; or

(2)(A) any property that is exempt under
Federal law, other than paragraph (1), or State
or local law that is applicable on the date of
the filing of the application for a remedy
under this chapter at the place in which the
debtor’s domicile has been located for the 180
days immediately preceding the date of the fil-
ing of such application, or for a longer portion
of such 180-day period than in any other place;
and

(B) any interest in property in which the
debtor had, immediately before the filing of
such application, an interest as a tenant by
the entirety or joint tenant, or an interest in
a community estate, to the extent that such
interest is exempt from process under applica-
ble nonbankruptcy law.

(b) EFFECT ON ASSERTION AND MANNER OF DE-
TERMINATION.—

(1) STATEMENT.—A court may order the debt-
or to file a statement with regard to any
claimed exemption. A copy of such statement
shall be served on counsel for the United
States. Such statement shall be under oath
and shall describe each item of property for
which exemption is claimed, the value and the
basis for such valuation, and the nature of the
debtor’s ownership interest.

(2) HEARING.—The United States or the debt-
or, by application to the court in which an ac-
tion or proceeding under this chapter is pend-
ing, may request a hearing on the applicabil-
ity of any exemption claimed by the debtor.
The court shall determine the extent (if any)
to which the exemption applies. Unless it is
reasonably evident that the exemption ap-
plies, the debtor shall bear the burden of per-
suasion.

(3) STAY OF DISPOSITION.—Assertion of an ex-
emption shall prevent the United States from
selling or otherwise disposing of the property
for which such exemption is claimed until the
court determines whether the debtor has a
substantial nonexempt interest in such prop-
erty. The United States may not take posses-
sion of, dispose of, sell, or otherwise interfere
with the debtor’s normal use and enjoyment of
an interest in property the United States
knows or has reason to know is exempt.

(c) DEBTORS IN JOINT CASES.—Subject to the
limitation in subsection (a), this section shall
apply separately with respect to each debtor in
a joint case.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4938.)
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§3015. Discovery as to debtor’s financial condi-
tion

(a) IN GENERAL.—Except as provided in sub-
section (b), in an action or proceeding under
subchapter B or C, the United States may have
discovery regarding the financial condition of
the debtor in the manner in which discovery is
authorized by the Federal Rules of Civil Proce-
dure in an action on a claim for a debt.

(b) LIMITATION.—Subsection (a) shall not apply
with respect to an action or proceeding under
subchapter B unless there is a reasonable likeli-
hood that the debt involved exceeds $50,000.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4939.)

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsec. (a), are set out in the Appendix to this title.

SUBCHAPTER B—PREJUDGMENT REMEDIES

Sec.

3101. Prejudgment remedies.
3102. Attachment.

3103. Receivership.

3104. Garnishment.

3105. Sequestration.

§3101. Prejudgment remedies

(a) APPLICATION.—(1) The United States may,
in a proceeding in conjunction with the com-
plaint or at any time after the filing of a civil
action on a claim for a debt, make application
under oath to a court to issue any prejudgment
remedy.

(2) Such application shall be filed with the
court and shall set forth the factual and legal
basis for each prejudgment remedy sought.

(3) Such application shall—

(A) state that the debtor against whom the
prejudgment remedy is sought shall be af-
forded an opportunity for a hearing; and

(B) set forth with particularity that all stat-
utory requirements under this chapter for the
issuance of the prejudgment remedy sought
have been satisfied.

(b) GROUNDS.—Subject to section 3102, 3103,
3104, or 3105, a prejudgment remedy may be
granted by any court if the United States shows
reasonable cause to believe that—

(1) the debtor—

(A) is about to leave the jurisdiction of the
United States with the effect of hindering,
delaying, or defrauding the United States in
its effort to recover a debt;

(B) has or is about to assign, dispose, re-
move, conceal, ill treat, waste, or destroy
property with the effect of hindering, delay-
ing, or defrauding the United States;

(C) has or is about to convert the debtor’s
property into money, securities, or evidence
of debt in a manner prejudicial to the United
States with the effect of hindering, delaying,
or defrauding the United States; or

(D) has evaded service of process by con-
cealing himself or has temporarily with-
drawn from the jurisdiction of the United
States with the effect of hindering, delaying,
or defrauding the United States; or

(2) a prejudgment remedy is required to ob-
tain jurisdiction within the United States and
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the prejudgment remedy sought will result in
obtaining such jurisdiction.

(c) AFFIDAVIT.—(1) The application under sub-
section (a) shall include an affidavit establish-
ing with particularity to the court’s satisfaction
facts supporting the probable validity of the
claim for a debt and the right of the United
States to recover what is demanded in the appli-
cation.

(2) The affidavit shall state—

(A) specifically the amount of the debt
claimed by the United States and any interest
or costs attributable to such debt;

(B) one or more of the grounds specified in
subsection (b); and

(C) the requirements of section 3102(b),
3103(a), 3104(a), or 3105(b), as the case may be.

(3) No bond is required of the United States.

(d) NOTICE AND HEARING.—(1) On filing an ap-
plication by the United States as provided in
this section, the counsel for the United States
shall prepare, and the clerk shall issue, a notice
for service on the debtor against whom the pre-
judgment remedy is sought and on any other
person whom the United States reasonably be-
lieves, after exercising due diligence, has posses-
sion, custody, or control of property affected by
such remedy. Three copies of the notice shall be
served on each such person. The form and con-
tent of such notice shall be approved jointly by
a majority of the chief judges of the Federal dis-
tricts in the State in which the court is located
and shall be in substantially the following form:

““NOTICE

‘“You are hereby notified that this [property]
is being taken by the United States Government
(‘the Government’), which says that [name of
debtor] owes it a debt of § [amount] for [reason
for debt] and has filed a lawsuit to collect this
debt. The Government says it must take this
property at this time because [recite the perti-
nent ground or grounds from section 3101(b)].
The Government wants to make sure [name of
debtor] will pay if the court determines that
this money is owed.

“In addition, you are hereby notified that
there are exemptions under the law which may
protect some of this property from being taken
by the Government if [name of debtor] can show
that the exemptions apply. Below is a summary
of the major exemptions which apply in most
situations in the State of [State where property
is located]:

“[A statement summarizing in plain and un-
derstandable English the election available
with respect to such State under section 3014
and the types of property that may be exempt-
ed under each of the alternatives specified in
paragraphs (1) and (2) of section 3014(a), and a
statement that different property may be so
exempted with respect to the State in which
the debtor resides.]

“If you are [name of debtor] and you disagree
with the reason the Government gives for taking
your property now, or if you think you do not
owe the money to the Government that it says
you do, or if you think the property the Govern-
ment is taking qualifies under one of the above
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exemptions, you have a right to ask the court to
return your property to you.

“If you want a hearing, you must promptly
notify the court. You must make your request
in writing, and either mail it or deliver it in per-
son to the clerk of the court at [address]. If you
wish, you may use this notice to request the
hearing by checking the box below and mailing
this notice to the court clerk. You must also
send a copy of your request to the Government
at [address], so the Government will know you
want a hearing. The hearing will take place
within 5 days after the clerk receives your re-
quest, if you ask for it to take place that quick-
ly, or as soon after that as possible.

““At the hearing you may explain to the judge
why you think you do not owe the money to the
Government, why you disagree with the reason
the Government says it must take your property
at this time, or why you believe the property
the Government has taken is exempt or belongs
to someone else. You may make any or all of
these explanations as you see fit.

“If you think you live outside the Federal ju-
dicial district in which the court is located, you
may request, not later than 20 days after you re-
ceive this notice, that this proceeding to take
your property be transferred by the court to the
Federal judicial district in which you reside.
You must make your request in writing, and ei-
ther mail it or deliver it in person to the clerk
of the court at [address]. You must also send a
copy of your request to the Government at [ad-
dress], so the Government will know you want
the proceeding to be transferred.

““‘Be sure to keep a copy of this notice for your
own records. If you have any questions about
your rights or about this procedure, you should
contact a lawyer, an office of public legal assist-
ance, or the clerk of the court. The clerk is not
permitted to give legal advice, but can refer you
to other sources of information.”

(2) By requesting, at any time before judgment
on the claim for a debt, the court to hold a hear-
ing, the debtor may move to quash the order
granting such remedy. The court shall hold a
hearing on such motion as soon as practicable,
or, if requested by the debtor, within 5 days
after receiving the request for a hearing or as
soon thereafter as possible. The issues at such
hearing shall be limited to—

(A) the probable validity of the claim for the
debt for which such remedy was granted and of
any defense or claim of exemption asserted by
such person;

(B) compliance with any statutory require-
ment for the issuance of the prejudgment rem-
edy granted;

(C) the existence of any ground set forth in
subsection (b); and

(D) the inadequacy of alternative remedies
(if any) to protect the interests of the United
States.

(e) ISSUANCE OF WRIT.—On the court’s deter-
mination that the requirements of subsections
(a), (b), and (c) have been met, the court shall
issue all process sufficient to put into effect the
prejudgment remedy sought.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4939.)
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§3102. Attachment

(a) PROPERTY SUBJECT TO ATTACHMENT.—(1)
Any property in the possession, custody, or con-
trol of the debtor and in which the debtor has a
substantial nonexempt interest, except earn-
ings, may be attached pursuant to a writ of at-
tachment in an action or proceeding against a
debtor on a claim for a debt and may be held as
security to satisfy such judgment, and interest
and costs, as the United States may recover on
such claim.

(2) The value of property attached shall not
exceed the amount by which the sum of the
amount of the debt claimed by the United
States and the amount of interest and costs rea-
sonably likely to be assessed against the debtor
by the court exceeds the aggregate value of the
nonexempt interest of the debtor in any—

(A) property securing the debt; and
(B) property garnished or in receivership, or
income sequestered, under this subchapter.

(b) AVAILABILITY OF ATTACHMENT.—If the re-
quirements of section 3101 are satisfied, a court
shall issue a writ authorizing the United States
to attach property in which the debtor has a
substantial nonexempt interest, as security for
such judgment (and interest and costs) as the
United States may recover on a claim for a
debt—

(1) in an action on a contract, express or im-
plied, against the debtor for payment of
money, only if the United States shows rea-
sonable cause to believe that—

(A) the contract is not fully secured by
real or personal property; or

(B) the value of the original security is
substantially diminished, without any act of
the United States or the person to whom the
security was given, below the amount of the
debt;

(2) in an action against the debtor for dam-
ages in tort;

(3) if the debtor resides outside the jurisdic-
tion of the United States; or

(4) in an action to recover a fine, penalty, or
tax.

(c) ISSUANCE OF WRIT; CONTENTS.—(1) Subject
to subsections (a) and (b), a writ of attachment
shall be issued by the court directing the United
States marshal of the district where property
described in subsection (a) is located to attach
the property.

(2) Several writs of attachment may be issued
at the same time, or in succession, and sent to
different judicial districts until sufficient prop-
erty is attached.

(3) The writ of attachment shall contain—

(A) the date of the issuance of the writ;

(B) the identity of the court, the docket
number of the action, and the identity of the
cause of action;

(C) the name and last known address of the
debtor;

(D) the amount to be secured by the attach-
ment; and

(E) a reasonable description of the property
to be attached.

(d) LEVY OF ATTACHMENT.—(1) The United
States marshal receiving the writ shall proceed
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without delay to levy upon the property speci-
fied for attachment if found within the district.
The marshal may not sell property unless or-
dered by the court.

(2) In performing the levy, the United States
marshal may enter any property owned, occu-
pied, or controlled by the debtor, except that
the marshal may not enter a residence or other
building unless the writ expressly authorizes the
marshal to do so or upon specific order of the
court.

(3) Levy on real property is made by entering
the property and posting the writ and notice of
levy in a conspicuous place upon the property.

(4) Levy on personal property is made by tak-
ing possession of it. Levy on personal property
not easily taken into possession or which cannot
be taken into possession without great incon-
venience or expense may be made by affixing a
copy of the writ and notice of levy on it or in a
conspicuous place in the vicinity of it describing
in the notice of levy the property by quantity
and with sufficient detail to identify the prop-
erty levied on.

(5) The United States marshal shall file a copy
of the notice of levy in the same manner as pro-
vided for judgments in section 3201(a)(1). The
United States marshal shall serve a copy of the
writ and notice of levy on—

(A) the debtor against whom the writ is is-
sued; and

(B) the person who has possession of the
property subject to the writ;

in the same manner that a summons is served in
a civil action and make the return thereof.

(e) RETURN OF WRIT; DUTIES OF MARSHAL; FUR-
THER RETURN.—(1) A United States marshal exe-
cuting a writ of attachment shall return the
writ with the marshal’s action endorsed thereon
or attached thereto and signed by the marshal,
to the court from which it was issued, within 5
days after the date of the levy.

(2) The return shall describe the property at-
tached with sufficient certainty to identify it
and shall state the location where it was at-
tached, the date and time it was attached, and
the disposition made of the property. If no prop-
erty was attached, the return shall so state.

(3) If the property levied on is claimed,
replevied under subsection (j)(2), or sold under
section 3007 after the return, the United States
marshal shall immediately make a further re-
turn to the clerk of the court showing the dis-
position of the property.

(4) If personal property is replevied, the United
States marshal shall deliver the replevin bond
to the clerk of the court to be filed in the ac-
tion.

(f) LEVY OF ATTACHMENT AS LIEN ON PROPERTY;
SATISFACTION OF LIEN.—(1) A levy on property
under a writ of attachment under this section
creates a lien in favor of the United States on
the property or, in the case of perishable prop-
erty sold under section 3007, on the proceeds of
the sale.

(2) Such lien shall be ranked ahead of any
other security interests perfected after the later
of the time of levy and the time a copy of the
notice of levy is filed under subsection (d)(5).

(3) Such lien shall arise from the time of levy
and shall continue until a judgment in the ac-
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tion is obtained or denied, or the action is other-
wise dismissed. The death of the debtor whose
property is attached does not terminate the at-
tachment lien. Upon issuance of a judgment in
the action and registration under this chapter,
the judgment lien so created relates back to the
time of levy.

(g) REDUCTION OR DISSOLUTION OF ATTACH-
MENT.—(1) If an excessive or unreasonable at-
tachment is made, the debtor may submit a mo-
tion to the court for a reduction of the amount
of the attachment or its dissolution. Notice of
such motion shall be served on the United
States.

(2) The court shall order a part of the property
to be released, if after a hearing the court finds
that the amount of the attachment is excessive
or unreasonable or if the attachment is for an
amount larger than the sum of the liquidated or
ascertainable amount of the debt and the
amount of interest and costs likely to be taxed.

(3) The court shall dissolve the attachment if
the amount of the debt is unliquidated and un-
ascertainable by calculation.

(4) If any property claimed to be exempt is lev-
ied on, the debtor may, at any time after such
levy, request that the court vacate such levy. If
it appears to the court that the property so lev-
ied upon is exempt, the court shall order the
levy vacated and the property returned to the
debtor.

(h) REPLEVIN OF ATTACHED PROPERTY BY DEBT-
OR; BOND.—If attached property is not sold be-
fore judgment, the debtor may replevy such
property or any part thereof by giving a bond
approved by counsel for the United States or the
court and payable to the United States in double
the reasonable value of the property to be
replevied or double the value of the claim,
whichever is less.

(i) PRESERVATION OF PERSONAL PROPERTY
UNDER ATTACHMENT.—If personal property in
custody of the United States marshal under a
writ of attachment is not replevied, claimed, or
sold, the court may make such order for its pres-
ervation or use as appears to be in the interest
of the parties.

(j) JUDGMENT AND DISPOSITION OF ATTACHED
PROPERTY.—

(1) JUDGMENT FOR THE UNITED STATES.—On
entry of judgment for the United States, the
court shall order the proceeds of personal
property sold pursuant to section 3007 to be
applied to the satisfaction of the judgment,
and shall order the sale of any remaining per-
sonal property and any real property levied on
to the extent necessary to satisfy the judg-
ment.

(2) JUDGMENT FOR THE UNITED STATES WHEN
PERSONAL PROPERTY REPLEVIED.—With respect
to personal property under attachment that is
replevied, the judgment which may be entered
shall be against the debtor against whom the
writ of attachment is issued and also against
the sureties on the debtor’s replevin bond for
the value of the property.

(3) RESTORATION OF PROPERTY AND EXONERA-
TION OF REPLEVIN BOND.—If the attachment is
vacated or if the judgment on the claim for
the debt is for the person against whom the
writ attachment is issued, the court shall
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order the property, or proceeds of perishable
property sold under section 3007, restored to
the debtor and shall exonerate any replevin
bond.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4942.)

§3103. Receivership

(a) APPOINTMENT OF A RECEIVER.—If the re-
quirements of section 3101 are satisfied, a court
may appoint a receiver for property in which the
debtor has a substantial nonexempt interest if
the United States shows reasonable cause to be-
lieve that there is a substantial danger that the
property will be removed from the jurisdiction
of the court, lost, concealed, materially injured
or damaged, or mismanaged.

(b) POWERS OF RECEIVER.—(1) The appointing
court may authorize a receiver—

(A) to take possession of real and personal
property and sue for, collect, and sell obliga-
tions upon such conditions and for such pur-
poses as the court shall direct; and

(B) to administer, collect, improve, lease, re-
pair or sell pursuant to section 3007 such real
and personal property as the court shall di-
rect.

A receiver appointed to manage residential or
commercial property shall have demonstrable
expertise in the management of these types of
property.

(2) Unless expressly authorized by order of the
court, a receiver shall have no power to employ
attorneys, accountants, appraisers, auctioneers,
or other professional persons.

(c) DURATION OF RECEIVERSHIP.—A receivership
shall not continue past the entry of judgment,
or the conclusion of an appeal of such judgment,
unless the court orders it continued under sec-
tion 3203(e) or unless the court otherwise directs
its continuation.

(d) ACCOUNTS; REQUIREMENT TO REPORT.—A re-
ceiver shall keep written accounts itemizing re-
ceipts and expenditures, describing the property
and naming the depository of receivership funds.
The receiver’s accounts shall be open to inspec-
tion by any person having an apparent interest
in the property. The receiver shall file reports at
regular intervals as directed by the court and
shall serve the debtor and the United States
with a copy thereof.

(e) MODIFICATION OF POWERS; REMOVAL.—On
motion of the receiver or on its own initiative,
the court which appointed the receiver may re-
move the receiver or modify the receiver’s pow-
ers at any time.

(f) PRIORITY.—If more than one court appoints
a receiver for particular property, the receiver
first qualifying under law shall be entitled to
take possession, control, or custody of the prop-
erty.

(g) COMPENSATION OF RECEIVERS.—(1) A re-
ceiver is entitled to such commissions, not ex-
ceeding 5 percent of the sums received and dis-
bursed by him, as the court allows unless the
court otherwise directs.

(2) If, at the termination of a receivership,
there are no funds in the hands of a receiver, the
court may fix the compensation of the receiver
in accordance with the services rendered and
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may direct the party who moved for the ap-
pointment of the receiver to pay such compensa-
tion in addition to the necessary expenditures
incurred by the receiver which remain unpaid.

(3) At the termination of a receivership, the
receiver shall file a final accounting of the re-
ceipts and disbursements and apply for com-
pensation setting forth the amount sought and
the services rendered by the receiver.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4944.)

§3104. Garnishment

(a) IN GENERAL.—If the requirements of sec-
tion 3101 are satisfied, a court may issue a writ
of garnishment against property (excluding
earnings) in which the debtor has a substantial
nonexempt interest and which is in the posses-
sion, custody, or control of a person other than
the debtor in order to satisfy a claim for a debt.
Co-owned property shall be subject to garnish-
ment to the same extent as co-owned property is
subject to garnishment under the law of the
State in which such property is located. A court
may issue simultaneous separate writs of gar-
nishment to several garnishees. A writ of gar-
nishment issued under this subsection shall be
continuing and shall terminate only as provided
in section 3205(c)(10).

(b) WRIT.—(1) Subsections (b)(2) and (c) of sec-
tion 3205 shall apply with respect to garnish-
ment under this section, except that for pur-
poses of this section—

(A) earnings of the debtor shall not be sub-
ject to garnishment; and

(B) a reference in such subsections to a judg-
ment debtor shall be deemed to be a reference
to a debtor.

(2) The United States shall include in its appli-
cation for a writ of garnishment—
(A) the amount of the claim asserted by the
United States for a debt; and
(B) the date the writ is issued.

(¢c) LIMITATION.—The value of property gar-
nished shall not exceed the amount by which the
sum of the amount of the debt claimed by the
United States and the amount of interest and
costs reasonably likely to be assessed against
the debtor by the court exceeds the aggregate
value of the nonexempt interest of the debtor in
any—

(1) property securing the debt; and
(2) property attached or in receivership, or
income sequestered, under this subchapter.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4945.)

§3105. Sequestration

(a) PROPERTY SUBJECT TO SEQUESTRATION.—(1)
Any income from property in which the debtor
has a substantial nonexempt interest may be se-
questered pursuant to a writ of sequestration in
an action or proceeding against a debtor on a
claim for a debt and may be held as security to
satisfy such judgment, and interest and costs, as
the United States may recover on such claim.

(2) The amount of income sequestered shall
not exceed the amount by which the sum of the
amount of the debt claimed by the United
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States and the amount of interest and costs rea-
sonably likely to be assessed against the debtor
by the court exceeds the aggregate value of the
nonexempt interest of the debtor in any—
(A) property securing the debt; and
(B) property attached, garnished, or in re-
ceivership under this subchapter.

(b) AVAILABILITY OF SEQUESTRATION.—If the re-
quirements of section 3101 are satisfied, a court
shall issue a writ authorizing the United States
to sequester income from property in which the
debtor has a substantial nonexempt interest, as
security for such judgment (and interest and
costs) as the United States may recover on a
claim for a debt—

(1) in an action on a contract, express or im-
plied, against the debtor for payment of
money, only if the United States shows rea-
sonable cause to believe that—

(A) the contract is not fully secured by
real or personal property; or

(B) the value of the original security is
substantially diminished, without any act of
the United States or the person to whom the
security was given, below the amount of the
debt;

(2) in an action against the debtor for dam-
ages in tort;

(3) if the debtor resides outside the jurisdic-
tion of the United States; or

(4) in an action to recover a fine, penalty, or
tax.

(c) ISSUANCE OF WRIT; CONTENTS.—(1) Subject
to subsections (a) and (b), a writ of sequestra-
tion shall be issued by the court directing the
United States marshal of the district where in-
come described in subsection (a) is located to se-
quester the income.

(2) Several writs of sequestration may be is-
sued at the same time, or in succession, and sent
to different judicial districts until sufficient in-
come is sequestered.

(3) The writ of sequestration shall contain—

(A) the date of the issuance of the writ;

(B) the identity of the court, the docket
number of the action, and the identity of the
cause of action;

(C) the name and last known address of the
debtor;

(D) the amount to be secured by the seques-
tration; and

(E) a reasonable description of the income to
be sequestered.

(d) EXECUTION OF WRIT.—(1) The United States
marshal receiving the writ shall proceed with-
out delay to execute the writ.

(2) The United States marshal shall file a copy
of the notice of sequestration in the same man-
ner as provided for judgments in section
3201(a)(1). The United States marshal shall serve
a copy of the writ and notice of sequestration
on—

(A) the debtor against whom the writ is is-
sued; and

(B) the person who has possession of the in-
come subject to the writ;

in the same manner that a summons is served in
a civil action and make the return thereof.

(e) DEPOSIT OF SEQUESTERED INCOME.—A per-
son who has possession of the income subject to
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a writ of sequestration shall deposit such in-
come with the clerk of the court, accompanied
by a statement in writing stating the person’s
name, the name of the debtor, the amount of
such income, the property from which such in-
come is produced, and the period during which
such income is produced.

(f) RETURN OF WRIT; DUTIES OF MARSHAL; FUR-
THER RETURN.—(1) A United States marshal exe-
cuting a writ of sequestration shall return the
writ with the marshal’s action endorsed thereon
or attached thereto and signed by the marshal,
to the court from which it was issued, within 5
days after the date of the execution.

(2) The return shall describe the income se-
questered with sufficient certainty to identify it
and shall state the location where it was seques-
tered, and the date and time it was sequestered.
If no income was sequestered, the return shall so
state.

(3) If sequestered income is claimed after the
return, the United States marshal shall imme-
diately make a further return to the clerk of the
court showing the disposition of the income.

(g) REDUCTION OR DISSOLUTION OF SEQUESTRA-
TION.—(1) If an excessive or unreasonable seques-
tration is made, the debtor may submit a mo-
tion to the court for a reduction of the amount
of the sequestration or its dissolution. Notice of
such motion shall be served on the United
States.

(2) The court shall order a part of the income
to be released, if after a hearing the court finds
that the amount of the sequestration is exces-
sive or unreasonable or if the sequestration is
for an amount larger than the sum of the lia-
uidated or ascertainable amount of the debt and
the amount of interest and costs likely to be
taxed.

(3) The court shall dissolve the sequestration
if the amount of the debt is unliquidated and un-
ascertainable by calculation.

(h) PRESERVATION OF INCOME UNDER SEQUES-
TER.—If personal property in custody of the
United States marshal under a writ of sequestra-
tion is not claimed, the court may make such
order for its preservation or use as appears to be
in the interest of the parties.

(i) JUDGMENT AND DISPOSITION OF SEQUESTERED
INCOME.—

(1) JUDGMENT FOR THE UNITED STATES.—On
entry of judgment for the United States, the
court shall order the sequestered income to be
applied to the satisfaction of the judgment.

(2) RESTORATION OF INCOME.—If the seques-
tration is vacated or if the judgment on the
claim for the debt is for the person against
whom the writ of sequestration is issued, the
court shall order the income restored to the
debtor.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4946.)
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§3201. Judgment liens

(a) CREATION.—A judgment in a civil action
shall create a lien on all real property of a judg-
ment debtor on filing a certified copy of the ab-
stract of the judgment in the manner in which
a notice of tax lien would be filed under para-
graphs (1) and (2) of section 6323(f) of the Inter-
nal Revenue Code of 1986. A lien created under
this paragraph is for the amount necessary to
satisfy the judgment, including costs and inter-
est.

(b) PRIORITY OF LIEN.—A lien created under
subsection (a) shall have priority over any other
lien or encumbrance which is perfected later in
time.

(c) DURATION OF LIEN; RENEWAL.—(1) Except as
provided in paragraph (2), a lien created under
subsection (a) is effective, unless satisfied, for a
period of 20 years.

(2) Such lien may be renewed for one addi-
tional period of 20 years upon filing a notice of
renewal in the same manner as the judgment is
filed and shall relate back to the date the judg-
ment is filed if—

(A) the notice of renewal is filed before the
expiration of the 20-year period to prevent the
expiration of the lien; and

(B) the court approves the renewal of such
lien under this paragraph.

(d) RELEASE OF JUDGMENT LIEN.—A judgment
lien shall be released on the filing of a satisfac-
tion of judgment or release of lien in the same
manner as the judgment is filed to obtain the
lien.

(e) EFFECT OF LIEN ON ELIGIBILITY FOR FED-
ERAL GRANTS, LOANS OR PROGRAMS.—A debtor
who has a judgment lien against the debtor’s
property for a debt to the United States shall
not be eligible to receive any grant or loan
which is made, insured, guaranteed, or financed
directly or indirectly by the United States or to
receive funds directly from the Federal Govern-
ment in any program, except funds to which the
debtor is entitled as beneficiary, until the judg-
ment is paid in full or otherwise satisfied. The
agency of the United States that is responsible
for such grants and loans may promulgate regu-
lations to allow for waiver of this restriction on
eligibility for such grants, loans, and funds.

(f) SALE OF PROPERTY SUBJECT TO JUDGMENT
LIEN.—(1) On proper application to a court, the
court may order the United States to sell, in ac-
cordance with sections 2001 and 2002, any real
property subject to a judgment lien in effect
under this section.

(2) This subsection shall not preclude the
United States from using an execution sale pur-
suant to section 3203(g) to sell real property sub-
ject to a judgment lien.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4948.)

REFERENCES IN TEXT

Section 6323(f) of the Internal Revenue Code of 1986,
referred to in subsec. (a), is classified to section 6323(f)
of Title 26, Internal Revenue Code.

§ 3202. Enforcement of judgments

(a) ENFORCEMENT REMEDIES.—A judgment may
be enforced by any of the remedies set forth in
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this subchapter. A court may issue other writs
pursuant to section 1651 of title 28, United
States Code, as necessary to support such rem-
edies, subject to rule 81(b) of the Federal Rules
of Civil Procedure.

(b) NOTICE.—On the commencement by the
United States of an action or proceeding under
this subchapter to obtain a remedy, the counsel
for the United States shall prepare, and clerk of
the court shall issue, a notice in substantially
the following form:

“NOTICE

‘“You are hereby notified that this [property]
is being taken by the United States Govern-
ment, which has a court judgment in [case dock-
et number and jurisdiction of court] of
$[amount] for [reason of debt].

“In addition, you are hereby notified that
there are exemptions under the law which may
protect some of this property from being taken
by the United States Government if [name of
judgment debtor] can show that the exemptions
apply. Below is a summary of the major exemp-
tions which apply in most situations in the
State of [State where property is located]:

“[A statement summarizing in plain and un-
derstandable English the election available
with respect to such State under section 3014
and the types of property that may be exempt-
ed under each of the alternatives specified in
paragraphs (1) and (2) of section 3014(a) and a
statement that different property may be so
exempted with respect to the State in which
the debtor resides.]

“If you are [name of judgment debtor], you
have a right to ask the court to return your
property to you if you think the property the
Government is taking qualifies under one of the
above exemptions [For a default judgment:] or if
you think you do not owe the money to the
United States Government that it says you do.

“If you want a hearing, you must notify the
court within 20 days after you receive this no-
tice. You must make your request in writing,
and either mail it or deliver it in person to the
clerk of the court at [address]. If you wish, you
may use this notice to request the hearing by
checking the box below and mailing this notice
to the court clerk. You must also send a copy of
your request to the Government at [address], so
the Government will know you want a hearing.
The hearing will take place within 5 days after
the clerk receives your request, if you ask for it
to take place that quickly, or as soon after that
as possible.

‘““At the hearing you may explain to the judge
why you believe the property the Government
has taken is exempt [For a default judgment:] or
why you think you do not owe the money to the
Government. [For a writ of execution:] If you do
not request a hearing within 20 days of receiving
this notice, your [property] may be sold at pub-
lic auction and the payment used toward the
money you owe the Government.

“If you think you live outside the Federal ju-
dicial district in which the court is located, you
may request, not later than 20 days after your?!

180 in original. Probably should be “you’.
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receive this notice, that this proceeding to take
your property be transferred by the court to the
Federal judicial district in which you reside.
You must make your request in writing, and ei-
ther mail it or deliver it in person to the clerk
of the court at [address]. You must also send a
copy of your request to the Government at [ad-
dress], so the Government will know you want
the proceeding to be transferred.

“Be sure to keep a copy of this notice for your
own records. If you have any questions about
your rights or about this procedure, you should
contact a lawyer, an office of public legal assist-
ance, or the clerk of the court. The clerk is not
permitted to give legal advice, but can refer you
to other sources of information.”

(c) SERVICE.—A copy of the notice and a copy
of the application for granting a remedy under
this subchapter shall be served by counsel for
the United States on the judgment debtor
against whom such remedy is sought and on
each person whom the United States, after dili-
gent inquiry, has reasonable cause to believe has
an interest in property to which the remedy is
directed.

(d) HEARING.—By requesting, within 20 days
after receiving the notice described in section
3202(b), the court to hold a hearing, the judg-
ment debtor may move to quash the order grant-
ing such remedy. The court that issued such
order shall hold a hearing on such motion as
soon as practicable, or, if so requested by the
judgment debtor, within 5 days after receiving
the request or as soon thereafter as possible.
The issues at such hearing shall be limited—

(1) to the probable validity of any claim of
exemption by the judgment debtor;

(2) to compliance with any statutory re-
quirement for the issuance of the post-
judgment remedy granted; and

(3) if the judgment is by default and only to
the extent that the Constitution or another
law of the United States provides a right to a
hearing on the issue, to—

(A) the probable validity of the claim for
the debt which is merged in the judgment;
and

(B) the existence of good cause for setting
aside such judgment.

This subparagraph shall not be construed to
afford the judgment debtor the right to more
than one such hearing except to the extent
that the Constitution or another law of the
United States provides a right to more than
one such hearing.

(e) SALE OF PROPERTY.—The property of a
judgment debtor which is subject to sale to sat-
isfy the judgment may be sold by judicial sale,
pursuant to sections 2001, 2002, and 2004 or by
execution sale pursuant to section 3203(g). If a
hearing is requested pursuant to subsection (d),
property with respect to which the request re-
lates shall not be sold before such hearing.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4949.)
REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsec. (a), are set out in the Appendix to this title.
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§3203. Execution

(a) PROPERTY SUBJECT TO EXECUTION.—AIl
property in which the judgment debtor has a
substantial nonexempt interest shall be subject
to levy pursuant to a writ of execution. The
debtor’s earnings shall not be subject to execu-
tion while in the possession, custody, or control
of the debtor’s employer. Co-owned property
shall be subject to execution to the extent such
property is subject to execution under the law of
the State in which it is located.

(b) CREATION OF EXECUTION LIEN.—A lien shall
be created in favor of the United States on all
property levied on under a writ of execution and
shall date from the time of the levy. Such lien
shall have priority over all subsequent liens and
shall be for the aggregate amount of the judg-
ment, costs, and interest. The execution lien on
any real property as to which the United States
has a judgment lien shall relate back to the
judgment lien date.

(¢c) WRIT OF EXECUTION.—

(1) ISSUANCE.—On written application of
counsel for the United States, the court may
issue a writ of execution. Multiple writs may
issue simultaneously, and successive writs
may issue before the return date of a writ pre-
viously issued.

(2) FORM OF WRIT.—

(A) GENERAL CONTENTS.—A writ of execu-
tion shall specify the date that the judgment
is entered, the court in which it is entered,
the amount of the judgment if for money,
the amount of the costs, the amount of in-
terest due, the sum due as of the date the
writ is issued, the rate of postjudgment in-
terest, the name of the judgment debtor, and
the judgment debtor’s last known address.

(B) ADDITIONAL CONTENTS.—(i) Except as
provided in clauses (ii) and (iii), the writ
shall direct the United States marshal to
satisfy the judgment by levying on and sell-
ing property in which the judgment debtor
has a substantial nonexempt interest, but
not to exceed property reasonably equiva-
lent in value to the aggregate amount of the
judgment, costs, and interest.

(ii) A writ of execution issued on a judg-
ment for the delivery to the United States of
the possession of personal property, or for
the delivery of the possession of real prop-
erty, shall particularly describe the prop-
erty, and shall require the marshal to de-
liver the possession of the property to the
United States.

(iii) A writ of execution on a judgment for
the recovery of personal property or its
value shall direct the marshal, in case a de-
livery of the specific property cannot be had,
to levy and collect such value out of any
property in which the judgment debtor has a
substantial nonexempt interest.

(d) LEVY OF EXECUTION.—

(1) IN GENERAL.—Levy on property pursuant
to a writ of execution issued under this section
shall be made in the same manner as levy on
property is made pursuant to a writ of attach-
ment issued under section 3102(d).

(2) DEATH OF JUDGMENT DEBTOR.—The death
of the judgment debtor after a writ of execu-
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tion is issued stays the execution proceedings,
but any lien acquired by levy of the writ shall
be recognized and enforced by the court for
the district in which the estate of the deceased
is located. The execution lien may be en-
forced—

(A) against the executor, administrator, or
personal representative of the estate of the
deceased; or

(B) if there be none, against the deceased’s
property coming to the heirs or devisees or
at their option against cash in their posses-
sion, but only to the extent of the value of
the property coming to them.

(3) RECORDS OF UNITED STATES MARSHAL.—(A)
A United States marshal receiving a writ of
execution shall endorse thereon the exact hour
and date of receipt.

(B) The United States marshal shall make a
written record of every levy, specify the prop-
erty on which levy is made, the date on which
levy is made, and the marshal’s costs, ex-
penses, and fees.

(C) The United States marshal shall make a
written return to the court on each writ of
execution stating concisely what is done pur-
suant to the writ and shall deliver a copy to
counsel for the United States who requests the
writ. The writ shall be returned not more
than—

(i) 90 days after the date of issuance if levy
is not made; or

(ii) 10 days after the date of sale of prop-
erty on which levy is made.

(e) APPOINTMENT OF RECEIVER.—Pending the
levy of execution, the court may appoint a re-
ceiver to manage property described in such
writ if there is a substantial danger that the
property will be removed from the jurisdiction
of the court, lost, materially injured or dam-
aged, or mismanaged.

(f) REPLEVY; REDEMPTION.—

(1) BEFORE EXECUTION SALE.—(A) Before exe-
cution sale, the United States marshal may
return property! to the judgment debtor any
personal property taken in execution, on—

(i) satisfaction of the judgment, interest,
and costs, and any costs incurred in connec-
tion with scheduling the sale; or

(ii) receipt from the judgment debtor of a
bond—

(I) payable to the United States, with 2
or more good and sufficient sureties to be
approved by the marshal, conditioned on
the delivery of the property to the marshal
at the time and place named in the bond to
be sold under subsection (g); or

(IT) for the payment to the marshal of a
fair value thereof which shall be stated in
the bond.

(B) A judgment debtor who sells or disposes
of property replevied under subparagraph (A)
shall pay the United States marshal the stipu-
lated value of such property.

(C) If the judgment debtor fails to deliver
such property to the United States marshal
pursuant to the terms of the delivery de-

180 in original. The word ‘‘property’” probably should not ap-

pear.
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scribed in subparagraph (A)@ii)(I) and fails to
pay the United States marshal the stipulated
value of such property, the United States mar-
shal shall endorse the bond ‘‘forfeited’’ and re-
turn it to the court from which the writ of
execution issued. If the judgment is not fully
satisfied, the court shall issue a writ of execu-
tion against the judgment debtor and the sure-
ties on the bond for the amount due, not ex-
ceeding the stipulated value of the property,
on which execution no delivery bond shall be
taken, which instruction shall be endorsed on
the writ.

(2) AFTER EXECUTION SALE.—The judgment
debtor shall not be entitled to redeem the
property after the execution sale.

(g) EXECUTION SALE.—

(1) GENERAL PROCEDURES.—An execution sale
under this section shall be conducted in a
commercially reasonable manner—

(A) SALE OF REAL PROPERTY.—

(i) IN GENERAL.—(I) Except as provided in
clause (ii), real property, or any interest
therein, shall be sold, after the expiration
of the 90-day period beginning on the date
of levy under subsection (d), for cash at
public auction at the courthouse of the
county, parish, or city in which the great-
er part of the property is located or on the
premises or some parcel thereof.

(IT) The court may order the sale of any
real property after the expiration of the 30-
day period beginning on the date of levy
under subsection (d) if the court deter-
mines that such property is likely to per-
ish, waste, be destroyed, or otherwise sub-
stantially depreciate in value during the
90-day period beginning on the date of
levy.

(ITII) The time and place of sale of real
property, or any interest therein, under
execution shall be advertised by the
United States marshal, by publication of
notice, once a week for at least 3 weeks
prior to the sale, in at least one newspaper
of general circulation in the county or par-
ish where the property is located. The first
publication shall appear not less than 25
days preceding the day of sale. The notice
shall contain a statement of the authority
by which the sale is to be made, the time
of levy, the time and place of sale, and a
brief description of the property to be sold,
sufficient to identify the property (such as
a street address for urban property and the
survey identification and location for
rural property), but it shall not be nec-
essary for the notice to contain field
notes. Such property shall be open for in-
spection and appraisal, subject to the judg-
ment debtor’s reasonable objections, for a
reasonable period before the day of sale.

(IV) The United States marshal shall
serve written notice of public sale by per-
sonal delivery, or certified or registered
mail, to each person whom the marshal
has reasonable cause to believe, after a
title search is conducted by the United
States, has an interest in property under
execution, including lienholders, co-own-
ers, and tenants, at least 25 days before the
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day of sale, to the last known address of
each such person.

(ii) SALE OF CITY LOTS.—If the real prop-
erty consists of several lots, tracts, or par-
cels in a city or town, each lot, tract, or
parcel shall be offered for sale separately,
unless not susceptible to separate sale be-
cause of the character of improvements.

(iii) SALE OF RURAL PROPERTY.—If the
real property is not located in a city or
town, the judgment debtor may—

(I) divide the property into lots of not
less than 50 acres or in such greater or
lesser amounts as ordered by the court;

(IT) furnish a survey of such prepared
by a registered surveyor; and

(ITI) designate the order in which those
lots shall be sold.

When a sufficient number of lots are sold
to satisfy the amount of the execution and
costs of sale, the marshal shall stop the
sale.

(B) SALE OF PERSONAL PROPERTY.—(i) Per-
sonal property levied on shall be offered for
sale on the premises where it is located at
the time of levy, at the courthouse of the
county, parish or city wherein it is located,
or at another location if ordered by the
court. Personal property susceptible of being
exhibited shall not be sold unless it is
present and subject to the view of those at-
tending the sale unless—

(I) the property consists of shares of
stock in corporations;

(IT) by reason of the nature of the prop-
erty, it is impractical to exhibit it; or

(ITII) the debtor’s interest in the property
does not include the right to the exclusive
possession.

(i1)(I) Except as provided in subclause (II),
personal property, or any interest therein,
shall be sold after the expiration of the 30-
day period beginning on the date of levy
under subsection (d).

(IT) The court may order the sale of any
personal property before the expiration of
such 30-day period if the court determines
that such property is likely to perish, waste,
be destroyed, or otherwise substantially de-
preciate in value during such 30-day period.

(iii) Notice of the time and place of the
sale of personal property shall be given by
the United States marshal by posting notice
thereof for not less than 10 days successively
immediately before the day of sale at the
courthouse of any county, parish, or city,
and at the place where the sale is to be
made.

(iv) The United States marshal shall serve
written notice of public sale by personal de-
livery, or registered or certified mail at
their last known addresses, on the judgment
debtor and other persons who the marshal
has reasonable cause to believe, after dili-
gent inquiry, have a substantial interest in
the property.

(2) POSTPONEMENT OF SALE.—The United
States marshal may postpone an execution
sale from time to time by continuing the re-
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quired posting or publication of notice until
the date to which the sale is postponed, and
appending, at the foot of each such notice of a
current copy of the following:

“The above sale is postponed until the

day of ,19 ,at o’clock .M.,
, United States Marshal for the Dis-
trict of , by , Deputy,

dated 7’
(3) SALE PROCEDURES.—

(A) BIDDING REQUIREMENTS.—A bidder at an
execution sale of property, may be required
by the United States marshal to make a
cash deposit of as much as 20 percent of the
sale price proposed before the bid is accept-
ed.

(B) RESALE OF PROPERTY.—If the terms of
the sale are not complied with by the suc-
cessful bidder, the United States marshal
shall proceed to sell the property again on
the same day if there is sufficient time. If
there is insufficient time, the marshal shall
schedule and notice a subsequent sale of the
property as provided in paragraphs (1) and
().

(4) RIGHTS AND LIABILITIES OF PURCHASERS.—

(A) TRANSFER OF TITLE AFTER SALE.—

(i) If property is sold under this sub-
section and the successful bidder complies
with the terms of the sale, the United
States marshal shall execute and deliver
all documents necessary to transfer to the
successful bidder, without warranty, all
the rights, titles, interests, and claims of
the judgment debtor in the property.

(ii) If the successful bidder dies before
execution and delivery of the documents
needed to transfer ownership, the United
States marshal shall execute and deliver
them to the successful bidder’s estate.
Such delivery to the estate shall have the
same effect as if accomplished during the
lifetime of the purchaser.

(B) PURCHASER CONSIDERED INNOCENT PUR-
CHASER WITHOUT NOTICE.—The purchaser of
property sold under execution shall be
deemed to be an innocent purchaser without
notice if the purchaser would have been con-
sidered an innocent purchaser without no-
tice had the sale been made voluntarily and
in person by the judgment debtor.

(C) LIABILITY OF SUCCESSFUL BIDDER WHO
FAILS TO COMPLY.—A successful bidder at an
execution sale who fails to comply with the
terms of the sale shall forfeit to the United
States the cash deposit or, at the election of
the United States, shall be liable to the
United States, on a subsequent sale of the
property, for all net losses incurred by the
United States as a result of such failure.

(h) DISPOSITION OF PROCEEDS; FURTHER LEVY.—

(1) DISTRIBUTION OF SALE PROCEEDS.—(A) The
United States marshal shall first deliver to
the judgment debtor such amounts to which
the judgment debtor is entitled from the sale
of partially exempt property.

(B) The United States marshal shall next de-
duct from the proceeds of an execution sale of
property an amount equal to the reasonable
expenses incurred in making the levy of execu-
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tion and in keeping and maintaining the prop-
erty.

(C) Except as provided in subparagraph (D),
the United States marshal shall deliver the
balance of the proceeds to the counsel for the
United States as soon as practicable.

(D) If more proceeds are received from the
execution sale than is necessary to satisfy the
executions held by the United States marshal,
the marshal shall pay the surplus to the judg-
ment debtor.

(2) FURTHER LEVY IF EXECUTION NOT SAT-
ISFIED.—If the proceeds of the execution sale
of the property levied on are insufficient to
satisfy the execution, the United States mar-
shal shall proceed on the same writ of execu-
tion to levy other property of the judgment
debtor.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4950.)

§ 3204. Installment payment order

(a) AUTHORITY ToO ISSUE ORDER.—Subject to
subsection (c¢), if it is shown that the judgment
debtor—

(1) is receiving or will receive substantial
nonexempt disposable earnings from self em-
ployment that are not subject to garnishment;

(2) is diverting or concealing substantial
earnings from any source, or property received
in lieu of earnings;

then upon motion of the United States and no-
tice to the judgment debtor, the court may, if
appropriate, order that the judgment debtor
make specified installment payments to the
United States. Notice of the motion shall be
served on the judgment debtor in the same man-
ner as a summons or by registered or certified
mail, return receipt requested. In fixing the
amount of the payments, the court shall take
into consideration after a hearing, the income,
resources, and reasonable requirements of the
judgment debtor and the judgment debtor’s de-
pendents, any other payments to be made in sat-
isfaction of judgments against the judgment
debtor, and the amount due on the judgment in
favor of the United States.

(b) MODIFICATION OF ORDER.—On motion of the
United States or the judgment debtor, and upon
a showing that the judgment debtor’s financial
circumstances have changed or that assets not
previously disclosed by the judgment debtor
have been discovered, the court may modify the
amount of payments, alter their frequency, or
require full payment.

(¢c) LIMITATION.—(1) An order may not be is-
sued under subsection (a), and if so issued shall
have no force or effect, against a judgment debt-
or with respect to whom there is in effect a writ
of garnishment of earnings issued under this
chapter and based on the same debt.

(2) An order may not be issued under sub-
section (a) with respect to any earnings of the
debtor except nonexempt disposable earnings.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4955.)

§ 3205. Garnishment

(a) IN GENERAL.—A court may issue a writ of
garnishment against property (including non-
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exempt disposable earnings) in which the debtor
has a substantial nonexempt interest and which
is in the possession, custody, or control of a per-
son other than the debtor, in order to satisfy the
judgment against the debtor. Co-owned property
shall be subject to garnishment to the same ex-
tent as co-owned property is subject to garnish-
ment under the law of the State in which such
property is located. A court may issue simulta-
neous separate writs of garnishment to several
garnishees. A writ of garnishment issued under
this subsection shall be continuing and shall
terminate only as provided in subsection (c)(10).
(b) WRIT.—

(1) GENERAL REQUIREMENTS.—The United
States shall include in its application for a
writ of garnishment—

(A) the judgment debtor’s name, social se-
curity number (if known), and last known
address;

(B) the nature and amount of the debt
owed and the facts that not less than 30 days
has elapsed since demand on the debtor for
payment of the debt was made and the judg-
ment debtor has not paid the amount due;
and

(C) that the garnishee is believed to have
possession of property (including nonexempt
disposable earnings) in which the debtor has
a substantial nonexempt interest.

(2) PROPER GARNISHEE FOR PARTICULAR PROP-
ERTY.—

(A) If the property consists of a right to or
share in the stock of an association or cor-
poration, or interests or profits therein, for
which a certificate of stock or other nego-
tiable instrument is not outstanding, the
corporation, or the president or treasurer of
the association shall be the garnishee.

(B) If the property consists of an interest
in a partnership interest, any partner other
than the debtor shall be the garnishee on be-
half of the partnership.

(C) If the property or a debt is evidenced
by a negotiable instrument for the payment
of money, a negotiable document of title or
a certificate of stock of an association or
corporation, the instrument, document, or
certificate shall be treated as property capa-
ble of delivery and the person holding it
shall be the garnishee, except that—

(i) subject to clause (ii), in the case of a
security which is transferable in the man-
ner set forth in State law, the entity that
carries on its books an account in the
name of the debtor in which is reflected
such security shall be the garnishee; and

(ii) notwithstanding clause (i), the pledg-
ee shall be the garnishee if such security is
pledged.

(¢) PROCEDURES APPLICABLE TO WRIT.—

(1) COURT DETERMINATION.—If the court de-
termines that the requirements of this section
are satisfied, the court shall issue an appro-
priate writ of garnishment.

(2) FORM OF WRIT.—The writ shall state—

(A) The nature and amount of the debt,
and any cost and interest owed with respect
to the debt.

(B) The name and address of the garnishee.

(C) The name and address of counsel for
the United States.

(D) The last known address of the judg-
ment debtor.

(E) That the garnishee shall answer the
writ within 10 days of service of the writ.

(F) That the garnishee shall withhold and
retain any property in which the debtor has
a substantial nonexempt interest and for
which the garnishee is or may become in-
debted to the judgment debtor pending fur-
ther order of the court.

(3) SERVICE OF WRIT.—The United States
shall serve the garnishee and the judgment
debtor with a copy of the writ of garnishment
and shall certify to the court that this service
was made. The writ shall be accompanied by—

(A) an instruction explaining the require-
ment that the garnishee submit a written
answer to the writ; and

(B) instructions to the judgment debtor for
objecting to the answer of the garnishee and
for obtaining a hearing on the objections.

(4) ANSWER OF THE GARNISHEE.—In its writ-
ten answer to the writ of garnishment, the
garnishee shall state under oath—

(A) whether the garnishee has custody,
control or possession of such property;

(B) a description of such property and the
value of such interest;

(C) a description of any previous garnish-
ments to which such property is subject and
the extent to which any remaining property
is not exempt; and

(D) the amount of the debt the garnishee
anticipates owing to the judgment debtor in
the future and whether the period for pay-
ment will be weekly or another specified pe-
riod.

The garnishee shall file the original answer
with the court issuing the writ and serve a
copy on the debtor and counsel for the United
States.

(5) OBJECTIONS TO ANSWER.—Within 20 days
after receipt of the answer, the judgment debt-
or or the United States may file a written ob-
jection to the answer and request a hearing.
The party objecting shall state the grounds for
the objection and bear the burden of proving
such grounds. A copy of the objection and re-
quest for a hearing shall be served on the gar-
nishee and all other parties. The court shall
hold a hearing within 10 days after the date
the request is received by the court, or as soon
thereafter as is practicable, and give notice of
the hearing date to all the parties.

(6) GARNISHEE’S FAILURE TO ANSWER OR
PAY.—If a garnishee fails to answer the writ of
garnishment or to withhold property in ac-
cordance with the writ, the United States may
petition the court for an order requiring the
garnishee to appear before the court to answer
the writ and to so withhold property before
the appearance date. If the garnishee fails to
appear, or appears and fails to show good
cause why the garnishee failed to comply with
the writ, the court shall enter judgment
against the garnishee for the value of the
judgment debtor’s nonexempt interest in such
property (including nonexempt disposable
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earnings). The court may award a reasonable
attorney’s fee to the United States and
against the garnishee if the writ is not an-
swered within the time specified therein and a
petition requiring the garnishee to appear is
filed as provided in this section.

(7) DISPOSITION ORDER.—After the garnishee
files an answer and if no hearing is requested
within the required time period, the court
shall promptly enter an order directing the
garnishee as to the disposition of the judg-
ment debtor’s nonexempt interest in such
property. If a hearing is timely requested, the
order shall be entered within 5 days after the
hearing, or as soon thereafter as is prac-
ticable.

(8) PrIORITIES.—Judicial orders and garnish-
ments for the support of a person shall have
priority over a writ of garnishment issued
under this section. As to any other writ of gar-
nishment or levy, a garnishment issued under
this section shall have priority over writs
which are issued later in time.

(9) ACCOUNTING.—(A) While a writ of garnish-
ment is in effect under this section, the United
States shall give an annual accounting on the
garnishment to the judgment debtor and the
garnishee.

(B) Within 10 days after the garnishment ter-
minates, the United States shall give a cumu-
lative written accounting to the judgment
debtor and garnishee of all property it receives
under a writ of garnishment. Within 10 days
after such accounting is received, the judg-
ment debtor or garnishee may file a written
objection to the accounting and a request for
hearing. The party objecting shall state
grounds for the objection. The court shall hold
a hearing on the objection within 10 days after
the court receives the request for a hearing, or
as soon thereafter as is practicable.

(10) TERMINATION OF GARNISHMENT.—A gar-
nishment under this chapter is terminated
only by—

(A) a court order quashing the writ of gar-
nishment;

(B) exhaustion of property in the
possesion,! custody, or control of the gar-
nishee in which the debtor has a substantial
nonexempt interest (including nonexempt
disposable earnings), unless the garnishee
reinstates or reemploys the judgment debtor
within 90 days after the judgment debtor’s
dismissal or resignation; or

(C) satisfaction of the debt with respect to
which the writ is issued.
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(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4959.)

SUBCHAPTER D—FRAUDULENT
TRANSFERS INVOLVING DEBTS

Sec.

3301. Definitions.

3302. Insolvency.

3303. Value for a transfer or obligation.!

3304. Transfer fraudulent as to a debt to the United
States.

3305. When transfer is made or obligation is in-
curred.

3306. Remedies of the United States.

3307. Defenses, liability and protection of trans-
feree.l

3308. Supplementary provision.

§ 3301. Definitions

As used in this subchapter:
(1) ““Affiliate”” means—

(A) a person who directly or indirectly
owns, controls, or holds with power to vote,
20 percent or more of the outstanding voting
securities of the debtor, other than a person
who holds the securities—

(i) as a fiduciary or agent without sole
discretionary power to vote the securities;
or

(ii) solely to secure a debt, if the person
has not exercised the power to vote;

(B) a corporation 20 percent or more of
whose outstanding voting securities are di-
rectly or indirectly owned, controlled, or
held with power to vote, by the debtor or a
person who directly or indirectly owns, con-
trols, or holds with power to vote, 20 percent
or more of the outstanding voting securities
of the debtor, other than the person who
holds securities—

(i) as a fiduciary or agent without sole
power to vote the securities; or

(ii) solely to secure a debt, if the person
has not in fact exercised the power to vote;

(C) a person whose business is operated by
the debtor under a lease or other agreement,
or a person substantially all of whose assets
are controlled by the debtor; or

(D) a person who operates the debtor’s
business under a lease or other agreement or
controls substantially all of the debtor’s as-
sets.

(2) ““Asset’” means property of a debtor, but
does not include—
(A) property to the extent it is encum-
bered by a valid lien;

(Added Pub. L. 101-647, title XXXVI, §3611, Nov. (B) property to the extent it is generally
29, 1990, 104 Stat. 4956.) exempt under nonbankruptcy law; or

(C) an interest in real property held in ten-
§ 3206. Discharge ancy by the entirety, or as part of a commu-

nity estate, to extent such interest is not

A person who rsuant to an execution or
b w pursu xoeu subject to process by the United States hold-

order issued under this chapter by a court pays

or delivers to the United States, a United States ing a claim against only one tenant or co-
marshal, or a receiver, money or other personal owner.

property in which a judgment debtor has or will (3) ‘““Claim” means a right to payment,
have an interest, or so pays a debt such person whether or not the right is reduced to judg-
owes the judgment debtor, is discharged from ment, liquidated, unliquidated, fixed, contin-
such debt to the judgment debtor to the extent gent, matured, unmatured, disputed, undis-
of the payment or delivery. puted, legal, equitable, secured, or unsecured.

180 in original. Probably should be ‘“‘possession,”. 180 in original. Does not conform to section catchline.
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(4) “‘Creditor” means a person who has a
claim.
(5) “Insider” includes—
(A) if the debtor is an individual—
(i) a relative of the debtor or of a general
partner of the debtor;
(ii) a partnership in which the debtor is
a general partner;
(iii) a general partner in a partnership
described in clause (ii); or
(iv) a corporation of which the debtor is
a director, officer, or person in control;

(B) if the debtor is a corporation—

(i) a director of the debtor;

(ii) an officer of the debtor;

(iii) a person in control of the debtor;

(iv) a partnership in which the debtor is
a general partner;

(v) a general partner in a partnership de-
scribed in clause (iv); or

(vi) a relative of a general partner, direc-
tor, officer, or person in control of the
debtor;

(C) if the debtor is a partnership—

(i) a general partner in the debtor;

(ii) a relative of a general partner in, a
general partner of, or a person in control
of the debtor;

(iii) another partnership in which the
debtor is a general partner;

(iv) a general partner in a partnership
described in clause (iii); or

(v) a person in control of the debtor.?

(D) an affiliate, or an insider of an affiliate
as if the affiliate were the debtor; and
(BE) a managing agent of the debtor.

(4)2 ““Lien’” means a charge against or an in-
terest in property to secure payment of a debt
and includes a security interest created by
agreement, a judicial lien obtained by legal or
equitable process or proceedings, a common
law lien, or a statutory lien.

(5)3 “Relative’” means an individual related,
by consanguinity or adoption, within the third
degree as determined by the common law, a
spouse, or an individual so related to a spouse
within the third degree as so determined.

(6)¢ “Transfer’” means every mode, direct or
indirect, absolute or conditional, voluntary or
involuntary, of disposing of or parting with an
asset or an interest in an asset, and includes
payment of money, release, lease, and creation
of a lien or other encumbrance.

(75 ““Valid lien” means a lien that is effec-
tive against the holder of a judicial lien subse-
quently obtained in legal or equitable proceed-
ing.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4959.)

§ 3302. Insolvency

(a) IN GENERAL.—Except as provided in sub-
section (c), a debtor is insolvent if the sum of

180 in original. The period probably should be a semicolon.
280 in original. Probably should be ““(6)".
350 in original. Probably should be ‘(7).
4So in original. Probably should be ‘“(8)".
5So in original. Probably should be ““(9)".
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the debtor’s debts is greater than all of the debt-
or’s assets at a fair valuation.

(b) PRESUMPTION.—A debtor who is generally
not paying debts as they become due is pre-
sumed to be insolvent.

(c) CALCULATION.—A partnership is insolvent
under subsection (a) if the sum of the partner-
ship’s debts is greater than the aggregate, at a
fair valuation, of—

(1) all of the partnership’s assets; and

(2) the sum of the excess of the value of each
general partner’s non-partnership assets over
the partner’s non-partnership debts.

(d) AssSeETS.—For purposes of this section, as-
sets do not include property that is transferred,
concealed, or removed with intent to hinder,
delay, or defraud creditors or that has been
transferred in a manner making the transfer
voidable under this subchapter.

(e) DEBTSs.—For purposes of this section, debts
do not include an obligation to the extent such
obligation is secured by a valid lien on property
of the debtor not included as an asset.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4961.)

§3303. Value for transfer or obligation

(a) TRANSACTION.—Value is given for a transfer
or an obligation if, in exchange for the transfer
or obligation, property is transferred or an ante-
cedent debt is secured or satisfied, but value
does not include an unperformed promise made
otherwise than in the ordinary course of the
promisor’s business to furnish support to the
debtor or another person.

(b) REASONABLY EQUIVALENT VALUE.—For the
purposes of sections 3304 and 3307, a person gives
a reasonably equivalent value if the person ac-
quires an interest of the debtor in an asset pur-
suant to a regularly conducted, noncollusive
foreclosure sale or execution of a power of sale
for the acquisition or disposition of such inter-
est upon default under a mortgage, deed of trust,
or security agreement.

(c) PRESENT VALUE.—A transfer is made for
present value if the exchange between the debt-
or and the transferee is intended by them to be
contemporaneous and is in fact substantially
contemporaneous.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4961.)

§3304. Transfer fraudulent as to a debt to the
United States

(a) DEBT ARISING BEFORE TRANSFER.—Except
as provided in section 3307, a transfer made or
obligation incurred by a debtor is fraudulent as
to a debt to the United States which arises be-
fore the transfer is made or the obligation is in-
curred if—

(1)(A) the debtor makes the transfer or in-
curs the obligation without receiving a rea-
sonably equivalent value in exchange for the
transfer or obligation; and

(B) the debtor is insolvent at that time or
the debtor becomes insolvent as a result of the
transfer or obligation; or

(2)(A) the transfer was made to an insider for
an antecedent debt, the debtor was insolvent
at the time; and
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(B) the insider had reasonable cause to be-
lieve that the debtor was insolvent.

(b) TRANSFERS WITHOUT REGARD TO DATE OF
JUDGMENT.—(1) Except as provided in section
3307, a transfer made or obligation incurred by a
debtor is fraudulent as to a debt to the United
States, whether such debt arises before or after
the transfer is made or the obligation is in-
curred, if the debtor makes the transfer or in-
curs the obligation—

(A) with actual intent to hinder, delay, or
defraud a creditor; or
(B) without receiving a reasonably equiva-
lent value in exchange for the transfer or obli-
gation if the debtor—
(i) was engaged or was about to engage in
a business or a transaction for which the re-
maining assets of the debtor were unreason-
ably small in relation to the business or
transaction; or
(ii) intended to incur, or believed or rea-
sonably should have believed that he would
incur, debts beyond his ability to pay as
they became due.

(2) In determining actual intent under para-
graph (1), consideration may be given, among
other factors, to whether—

(A) the transfer or obligation was to an in-
sider;

(B) the debtor retained possession or control
of the property transferred after the transfer;

(C) the transfer or obligation was disclosed
or concealed;

(D) before the transfer was made or obliga-
tion was incurred, the debtor had been sued or
threatened with suit;

(E) the transfer was of substantially all the
debtor’s assets;

(F') the debtor absconded;

(G) the debtor removed or concealed assets;

(H) the value of the consideration received
by the debtor was reasonably equivalent to the
value of the asset transferred or the amount of
the obligation incurred;

(I) the debtor was insolvent or became insol-
vent shortly after the transfer was made or
the obligation was incurred;

(J) the transfer occurred shortly before or
shortly after a substantial debt was incurred;
and

(K) the debtor transferred the essential as-
sets of the business to a lienor who transferred
the assets to an insider of the debtor.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4961.)

§3305. When transfer is made or obligation is in-
curred

For the purposes of this subchapter:
(1) A transfer is made—

(A) with respect to an asset that is real
property (other than a fixture, but including
the interest of a seller or purchaser under a
contract for the sale of the asset), when the
transfer is so far perfected that a good-faith
purchaser of the asset from the debtor
against whom applicable law permits the
transfer to be perfected cannot acquire an
interest in the asset that is superior to the
interest of the transferee; and
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(B) with respect to an asset that is not real
property or that is a fixture, when the trans-
fer is so far perfected that a creditor on a
simple contract cannot acquire, otherwise
than under this subchapter, a judicial lien
that is superior to the interest of the trans-
feree.

(2) If applicable law permits the transfer to
be perfected as approved in paragraph (1) and
the transfer is not so perfected before the com-
mencement of an action or proceeding for re-
lief under this subchapter, the transfer is
deemed made immediately before the com-
mencement of the action or proceeding.

(3) If applicable law does not permit the
transfer to be perfected as provided in para-
graph (1), the transfer is made when it be-
comes effective between the debtor and the
transferee.

(4) A transfer is not made until the debtor
has acquired rights in the asset transferred.

(5) An obligation is incurred—

(A) if oral, when it becomes effective be-
tween the parties; or

(B) if evidenced by a writing executed by
the obligor, when such writing is delivered
to or for the benefit of the obligee.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4962.)

§ 3306. Remedies of the United States

(a) IN GENERAL.—In an action or proceeding
under this subchapter for relief against a trans-
fer or obligation, the United States, subject to
section 3307 and to applicable principles of eq-
uity and in accordance with the Federal Rules of
Civil Procedure, may obtain—

(1) avoidance of the transfer or obligation to
the extent necessary to satisfy the debt to the
United States;

(2) a remedy under this chapter against the
asset transferred or other property of the
transferee; or

(3) any other relief the circumstances may
require.

(b) LIMITATION.—A claim for relief with re-
spect to a fraudulent transfer or obligation
under this subchapter is extinguished unless ac-
tion is brought—

(1) under section 3304(b)(1)(A) within 6 years
after the transfer was made or the obligation
was incurred or, if later, within 2 years after
the transfer or obligation was or could reason-
ably have been discovered by the claimant;

(2) under subsection (a)(1) or (b)(1)(B) of sec-
tion 3304 within 6 years after the transfer was
made or the obligation was incurred; or

(3) under section 3304(a)(2) within 2 years
after the transfer was made or the obligation
was incurred.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4963.)
REFERENCES IN TEXT
The Federal Rules of Civil Procedure, referred to in
subsec. (a), are set out in the Appendix to this title.

§3307. Defenses, liability,
transferee

and protection of

(a) GOoOD FAITH TRANSFER.—A transfer or obli-
gation is not voidable under section 3304(b) with
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respect to a person who took in good faith and
for a reasonably equivalent value or against any
transferee or obligee subsequent to such person.
(b) LIMITATION.—Except as provided in sub-
section (d), to the extent a transfer is voidable
in an action or proceeding by the United States
under section 3306(a)(1), the United States may
recover judgment for the value of the asset
transferred, but not to exceed the judgment on
a debt. The judgment may be entered against—
(1) the first transferee of the asset or the
person for whose benefit the transfer was
made; or
(2) any subsequent transferee, other than a
good faith transferee who took for value or
any subsequent transferee of such good-faith
transferee.

(c) VALUE OF ASSET.—For purposes of sub-
section (b), the value of the asset is the value of
the asset at the time of the transfer, subject to
adjustment as the equities may require.

(d) RIGHTS OF GOOD FAITH TRANSFEREES AND
OBLIGEES.—Notwithstanding voidability of a
transfer or an obligation under this subchapter,
a good-faith transferee or obligee is entitled, to
the extent of the value given the debtor for the
transfer or obligation, to—

(1) a lien on or a right to retain any interest
in the asset transferred;

(2) enforcement of any obligation incurred;
or

(3) a reduction in the amount of the liability
on the judgment.

(e) EXCEPTIONS.—A transfer is not voidable
under section 3304(a) or section 3304(b)(2) if the
transfer results from—

(1) termination of a lease upon default by
the debtor when the termination is pursuant
to the lease and applicable law; or

(2) enforcement of a security interest in
compliance with article 9 of the Uniform Com-
mercial Code or its equivalent in effect in the
State where the property is located.

(f) LIMITATION OF VOIDABILITY.—A transfer is
not voidable under section 3304(a)(2)—

(1) to the extent the insider gives new value
to or for the benefit of the debtor after the
transfer is made unless the new value is se-
cured by a valid lien;

(2) if made in the ordinary course of business
or financial affairs of the debtor and the in-
sider; or

(3) if made pursuant to a good-faith effort to
rehabilitate the debtor and the transfer se-
cured both present value given for that pur-
pose and an antecedent debt of the debtor.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4963.)

§3308. Supplementary provision

Except as provided in this subchapter, the
principles of law and equity, including the law
merchant and the law relating to principal and
agent, estoppel, laches, fraud, misrepresenta-
tion, duress, coercion, mistake, insolvency, or
other validating or invalidating cause shall
apply to actions and proceedings under this sub-
chapter.

(Added Pub. L. 101-647, title XXXVI, §3611, Nov.
29, 1990, 104 Stat. 4964.)

TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE

Page 620

CHAPTER 178—PROFESSIONAL AND
AMATEUR SPORTS PROTECTION

Sec.

3701. Definitions.

3702. Unlawful sports gambling.
3703. Injunctions.

3704. Applicability.

§3701. Definitions

For purposes of this chapter—
(1) the term ‘‘amateur sports organization”
means—

(A) a person or governmental entity that
sponsors, organizes, schedules, or conducts a
competitive game in which one or more
amateur athletes participate, or

(B) a league or association of persons or
governmental entities described in subpara-
graph (A),

(2) the term ‘‘governmental entity’ means a
State, a political subdivision of a State, or an
entity or organization, including an entity or
organization described in section 4(5) of the In-
dian Gaming Regulatory Act (256 TU.S.C.
2703(6)), that has governmental authority
within the territorial boundaries of the United
States, including on lands described in section
4(4) of such Act (25 U.S.C. 2703(4)),

(3) the term ‘‘professional sports organiza-
tion” means—

(A) a person or governmental entity that
sponsors, organizes, schedules, or conducts a
competitive game in which one or more pro-
fessional athletes participate, or

(B) a league or association of persons or
governmental entities described in subpara-
graph (A),

(4) the term ‘‘person’ has the meaning given
such term in section 1 of title 1, and

(5) the term ‘‘State’” means any of the sev-
eral States, the District of Columbia, the
Commonwealth of Puerto Rico, the Common-
wealth of the Northern Mariana Islands,
Palau, or any territory or possession of the
United States.

(Added Pub. L. 102-559, §2(a), Oct. 28, 1992, 106
Stat. 4227.)

EFFECTIVE DATE

Section 3 of Pub. L. 102-559 provided that: ‘“This Act
[enacting this chapter and provisions set out as a note
under section 1 of this title] shall take effect on Janu-
ary 1, 1993.”

§3702. Unlawful sports gambling

It shall be unlawful for—

(1) a governmental entity to sponsor, oper-
ate, advertise, promote, license, or authorize
by law or compact, or

(2) a person to sponsor, operate, advertise, or
promote, pursuant to the law or compact of a
governmental entity,

a lottery, sweepstakes, or other betting, gam-
bling, or wagering scheme based, directly or in-
directly (through the use of geographical ref-
erences or otherwise), on one or more competi-
tive games in which amateur or professional
athletes participate, or are intended to partici-
pate, or on one or more performances of such
athletes in such games.
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