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ing given that term in section 2383(b)(3) of this 
title. 

(4) INHERENTLY GOVERNMENTAL FUNCTIONS.— 
The term ‘‘inherently governmental func-
tions’’ has the meaning given that term in sec-
tion 2383(b)(2) of this title. 

(5) PERSONAL SERVICES CONTRACT.—The term 
‘‘personal services contract’’ means a contract 
under which, as a result of its terms or condi-
tions or the manner of its administration dur-
ing performance, contractor personnel are sub-
ject to the relatively continuous supervision 
and control of one or more Government offi-
cers or employees, except that the giving of an 
order for a specific article or service, with the 
right to reject the finished product or result, 
is not the type of supervision or control that 
makes a contract a personal services contract. 

(Added Pub. L. 107–107, div. A, title VIII, § 801(c), 
Dec. 28, 2001, 115 Stat. 1176; amended Pub. L. 
110–181, div. A, title VIII, § 807(a), Jan. 28, 2008, 
122 Stat. 213; Pub. L. 111–84, div. A, title VIII, 
§ 803(b), Oct. 28, 2009, 123 Stat. 2402; Pub. L. 
111–383, div. A, title III, § 321, Jan. 7, 2011, 124 
Stat. 4183.) 

AMENDMENTS 

2011—Subsec. (c). Pub. L. 111–383, § 321(2) to (4), sub-
stituted ‘‘The guidance for compiling the inventory 
shall be issued by the Under Secretary of Defense for 
Personnel and Readiness, the Under Secretary of De-
fense (Comptroller), and the Under Secretary of De-
fense for Acquisition, Technology, and Logistics, as fol-
lows:’’ for ‘‘The entry for an activity on an inventory 
under this subsection shall include, for the fiscal year 
covered by such entry, the following:’’ in par. (1), added 
new subpars. (A) and (B) to par. (1), inserted par. (2) 
designation and introductory provisions before former 
subpars. (A) to (G) of par. (1) thereby making them part 
of par. (2), added subpar. (E), and struck out former 
subpar. (E) which read as follows: ‘‘The number of full- 
time contractor employees (or its equivalent) paid for 
the performance of the activity.’’ 

Subsec. (c)(2), (3). Pub. L. 111–383, § 321(1), redesig-
nated par. (2) as (3). 

2009—Subsec. (e)(4). Pub. L. 111–84 inserted 
‘‘, including an enforcement mechanism and approval 
process,’’ after ‘‘plan’’. 

2008—Subsecs. (c) to (g). Pub. L. 110–181, § 807(a)(1), (2), 
added subsecs. (c) to (f), redesignated former subsec. (d) 
as (g), and struck out heading and text of former sub-
sec. (c). Former text read as follows: ‘‘To the maximum 
extent practicable, a single data collection system 
shall be used to collect data under this section and in-
formation under section 2225 of this title.’’ 

Subsec. (g)(3) to (5). Pub. L. 110–181, § 807(a)(3), added 
pars. (3) to (5). 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–181, div. A, title VIII, § 807(b), Jan. 28, 2008, 
122 Stat. 215, provided that: 

‘‘(1) The amendments made by subsection (a) [amend-
ing this section] shall be effective upon the date of the 
enactment of this Act [Jan. 28, 2008]. 

‘‘(2) The first inventory required by section 2330a(c) of 
title 10, United States Code, as added by subsection (a), 
shall be submitted not later than the end of the third 
quarter of fiscal year 2008.’’ 

DEVELOPMENT OF GUIDANCE ON PERSONAL SERVICES 
CONTRACTS 

Pub. L. 110–417, [div. A], title VIII, § 831, Oct. 14, 2008, 
122 Stat. 4534, provided that: 

‘‘(a) GUIDANCE REQUIRED.—Not later than 270 days 
after the date of the enactment of this Act [Oct. 14, 

2008], the Secretary of Defense shall develop guidance 
related to personal services contracts to— 

‘‘(1) require a clear distinction between employees 
of the Department of Defense and employees of De-
partment of Defense contractors; 

‘‘(2) provide appropriate safeguards with respect to 
when, where, and to what extent the Secretary may 
enter into a contract for the procurement of personal 
services; and 

‘‘(3) assess and take steps to mitigate the risk that, 
as implemented and administered, non-personal serv-
ices contracts may become personal services con-
tracts. 
‘‘(b) DEFINITION OF PERSONAL SERVICES CONTRACT.—In 

this section, the term ‘personal services contract’ has 
the meaning given that term in section 2330a(g)(5) of 
title 10, United States Code.’’ 

§ 2331. Procurement of services: contracts for 
professional and technical services 

(a) IN GENERAL.—The Secretary of Defense 
shall prescribe regulations to ensure, to the 
maximum extent practicable, that professional 
and technical services are acquired on the basis 
of the task to be performed rather than on the 
basis of the number of hours of services pro-
vided. 

(b) CONTENT OF REGULATIONS.—With respect to 
contracts to acquire services on the basis of the 
number of hours of services provided, the regula-
tions described in subsection (a) shall— 

(1) include standards and approval proce-
dures to minimize the use of such contracts; 

(2) establish criteria to ensure that propos-
als for contracts for technical and professional 
services are evaluated on a basis which does 
not encourage contractors to propose uncom-
pensated overtime; 

(3) ensure appropriate emphasis on technical 
and quality factors in the source selection 
process; 

(4) require identification of any hours in ex-
cess of 40-hour weeks included in a proposal; 

(5) ensure that offerors are notified that pro-
posals which include unrealistically low labor 
rates or which do not otherwise demonstrate 
cost realism will be considered in a risk as-
sessment and evaluated appropriately; and 

(6) provide guidance to contracting officers 
to ensure that any use of uncompensated over-
time will not degrade the level of technical ex-
pertise required to perform the contract. 

(Added Pub. L. 101–510, div. A, title VIII, 
§ 834(a)(1), Nov. 5, 1990, 104 Stat. 1613; amended 
Pub. L. 102–25, title VII, § 701(a), Apr. 6, 1991, 105 
Stat. 113; Pub. L. 103–355, title I, § 1004(c), Oct. 13, 
1994, 108 Stat. 3253; Pub. L. 107–107, div. A, title 
VIII, § 801(g)(1), Dec. 28, 2001, 115 Stat. 1177.) 

PRIOR PROVISIONS 

A prior section 2331 was renumbered section 2350 of 
this title. 

AMENDMENTS 

2001—Pub. L. 107–107 substituted ‘‘Procurement of 
services: contracts’’ for ‘‘Contracts’’ in section catch-
line. 

1994—Subsec. (c). Pub. L. 103–355 struck out text and 
heading of subsec. (c). Text read as follows: 

‘‘(1) The Secretary of Defense may waive the limita-
tion in section 2304(j)(4) of this title on the total value 
of task orders for specific contracting activities to the 
extent the Secretary considers the use of master agree-
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ments necessary in order to further the policy set forth 
in subsection (a). 

‘‘(2) During any fiscal year, such a waiver may not in-
crease the total value of task orders under master 
agreements of a contracting activity by more than 20 
percent of the value of all contracts for advisory and 
assistance services awarded by that contracting activ-
ity during fiscal year 1989. 

‘‘(3) Such a waiver shall not become effective until 60 
days after the Secretary of Defense has published no-
tice thereof in the Federal Register.’’ 

1991—Subsec. (c)(1). Pub. L. 102–25 struck out ‘‘on a 
case-by-case basis’’ after ‘‘value of task orders’’, sub-
stituted ‘‘considers the use of master agreements nec-
essary’’ for ‘‘considers necessary the use of master 
agreements’’, and struck out ‘‘of this section’’ before 
period at end. 

EFFECTIVE DATE OF 1994 AMENDMENT 

For effective date and applicability of amendment by 
Pub. L. 103–355, see section 10001 of Pub. L. 103–355, set 
out as a note under section 2302 of this title. 

REGULATIONS 

Section 834(b) of Pub. L. 101–510 provided that: ‘‘Not 
later than 180 days after the date of the enactment of 
this Act [Nov. 5, 1990], the Secretary of Defense shall 
publish for public comment new regulations to carry 
out the requirements in this section [enacting this sec-
tion]. The Secretary shall promulgate final regulations 
to carry out such requirements not later than 270 days 
after the date of the enactment of this Act.’’ 

PROVISIONS NOT AFFECTED BY PUB. L. 103–355 

Repeal of subsec. (c) of this section by Pub. L. 103–355 
not to be construed as modifying or superseding, or as 
intended to impair or restrict, authorities or respon-
sibilities under former 40 U.S.C. 759 or chapter 11 of 
Title 40, Public Buildings, Property, and Works, see 
section 1004(d) of Pub. L. 103–355, set out as a note 
under section 2304a of this title. 

§ 2332. Share-in-savings contracts 

(a) AUTHORITY TO ENTER INTO SHARE-IN-SAV-
INGS CONTRACTS.—(1) The head of an agency may 
enter into a share-in-savings contract for infor-
mation technology (as defined in section 11101(6) 
of title 40) in which the Government awards a 
contract to improve mission-related or adminis-
trative processes or to accelerate the achieve-
ment of its mission and share with the contrac-
tor in savings achieved through contract per-
formance. 

(2)(A) Except as provided in subparagraph (B), 
a share-in-savings contract shall be awarded for 
a period of not more than five years. 

(B) A share-in-savings contract may be award-
ed for a period greater than five years, but not 
more than 10 years, if the head of the agency de-
termines in writing prior to award of the con-
tract that— 

(i) the level of risk to be assumed and the in-
vestment to be undertaken by the contractor 
is likely to inhibit the government from ob-
taining the needed information technology 
competitively at a fair and reasonable price if 
the contract is limited in duration to a period 
of five years or less; and 

(ii) usage of the information technology to 
be acquired is likely to continue for a period 
of time sufficient to generate reasonable bene-
fit for the government. 

(3) Contracts awarded pursuant to the author-
ity of this section shall, to the maximum extent 

practicable, be performance-based contracts 
that identify objective outcomes and contain 
performance standards that will be used to 
measure achievement and milestones that must 
be met before payment is made. 

(4) Contracts awarded pursuant to the author-
ity of this section shall include a provision con-
taining a quantifiable baseline that is to be the 
basis upon which a savings share ratio is estab-
lished that governs the amount of payment a 
contractor is to receive under the contract. Be-
fore commencement of performance of such a 
contract, the senior procurement executive of 
the agency shall determine in writing that the 
terms of the provision are quantifiable and will 
likely yield value to the Government. 

(5)(A) The head of the agency may retain sav-
ings realized through the use of a share-in-sav-
ings contract under this section that are in ex-
cess of the total amount of savings paid to the 
contractor under the contract, but may not re-
tain any portion of such savings that is attrib-
utable to a decrease in the number of civilian 
employees of the Federal Government perform-
ing the function. Except as provided in subpara-
graph (B), savings shall be credited to the appro-
priation or fund against which charges were 
made to carry out the contract and shall be used 
for information technology. 

(B) Amounts retained by the agency under this 
subsection shall— 

(i) without further appropriation, remain 
available until expended; and 

(ii) be applied first to fund any contingent li-
abilities associated with share-in-savings pro-
curements that are not fully funded. 

(b) CANCELLATION AND TERMINATION.—(1) If 
funds are not made available for the continu-
ation of a share-in-savings contract entered into 
under this section in a subsequent fiscal year, 
the contract shall be canceled or terminated. 
The costs of cancellation or termination may be 
paid out of— 

(A) appropriations available for the perform-
ance of the contract; 

(B) appropriations available for acquisition 
of the information technology procured under 
the contract, and not otherwise obligated; or 

(C) funds subsequently appropriated for pay-
ments of costs of cancellation or termination, 
subject to the limitations in paragraph (3). 

(2) The amount payable in the event of can-
cellation or termination of a share-in-savings 
contract shall be negotiated with the contractor 
at the time the contract is entered into. 

(3)(A) Subject to subparagraph (B), the head of 
an agency may enter into share-in-savings con-
tracts under this section in any given fiscal year 
even if funds are not made specifically available 
for the full costs of cancellation or termination 
of the contract if funds are available and suffi-
cient to make payments with respect to the first 
fiscal year of the contract and the following 
conditions are met regarding the funding of can-
cellation and termination liability: 

(i) The amount of unfunded contingent li-
ability for the contract does not exceed the 
lesser of— 

(I) 25 percent of the estimated costs of a 
cancellation or termination; or 
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