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from sensitive countries, was renumbered section 4502
of Pub. L. 107-314, the Bob Stump National Defense Au-
thorization Act for Fiscal Year 2003, by Pub. L. 108-136,
div. C, title XXXI, §3141(h)(3)(A)—~(C), Nov. 24, 2003, 117
Stat. 1771, and is classified to section 2652 of Title 50,
War and National Defense.

Section 7383d, Pub. L. 106-65, div. C, title XXXI, §3150,
Oct. 5, 1999, 113 Stat. 939, which related to notice to
congressional committees of certain security and
counterintelligence failures within nuclear energy de-
fense programs, was renumbered section 4505 of Pub. L.
107-314, the Bob Stump National Defense Authorization
Act for Fiscal Year 2003, by Pub. L. 108-136, div. C, title
XXXI, §3141(h)(6), Nov. 24, 2003, 117 Stat. 1773, and is
classified to section 2656 of Title 50, War and National
Defense.

§7383e. Annual report by the President on espio-
nage by the People’s Republic of China

(a) Annual report required

The President shall transmit to Congress an
annual report on the steps being taken by the
Department of Energy, the Department of De-
fense, the Federal Bureau of Investigation, the
Central Intelligence Agency, and all other rel-
evant executive departments and agencies to re-
spond to espionage and other intelligence activi-
ties by the People’s Republic of China, particu-
larly with respect to—

(1) the theft of sophisticated United States
nuclear weapons design information; and
(2) the targeting by the People’s Republic of

China of United States nuclear weapons codes

and other national security information of

strategic concern.

(b) Initial report

The first report under this section shall be
transmitted not later than March 1, 2000.

(Pub. L. 106-65, div. C, title XXXI, §3151, Oct. 5,
1999, 113 Stat. 939.)

§§ 7383f to 7383h-1. Transferred
CODIFICATION

Section 7383f, Pub. L. 106-65, div. C, title XXXI, §3152,
Oct. 5, 1999, 113 Stat. 940, which related to the submis-
sion of annual reports on counterintelligence and secu-
rity practices at national laboratories, was renumbered
section 4507 of Pub. L. 107-314, the Bob Stump National
Defense Authorization Act for Fiscal Year 2003, by Pub.
L. 108-136, div. C, title XXXI, §3141(h)(8)(A)—(C), Nov. 24,
2003, 117 Stat. 1773, and is classified to section 2658 of
Title 50, War and National Defense.

Section 7383g, Pub. L. 106-65, div. C, title XXXI, §3153,
Oct. 5, 1999, 113 Stat. 940, which related to the submis-
sion of annual reports on security vulnerabilities of na-
tional laboratory computers, was renumbered section
4508 of Pub. L. 107-314, the Bob Stump National Defense
Authorization Act for Fiscal Year 2003, by Pub. L.
108-136, div. C, title XXXI, §3141(h)(9)(A)—(C), Nov. 24,
2003, 117 Stat. 1774, and is classified to section 2659 of
Title 50, War and National Defense.

Section 7383h, Pub. L. 106-65, div. C, title XXXI, §3154,
Oct. 5, 1999, 113 Stat. 941; Pub. L. 106-398, §1 [div. C, title
XXXI, §3135], Oct. 30, 2000, 114 Stat. 1654, 1654A-456,
which related to a counterintelligence polygraph pro-
gram for defense-related activities of the Department
of Energy, was renumbered section 4504A of Pub. L.
107-314, the Bob Stump National Defense Authorization
Act for Fiscal Year 2003, by Pub. L. 108-136, div. C, title
XXXI, §3141(h)(5)(B)(1)-(iii), Nov. 24, 2003, 117 Stat. 1773,
and is classified to section 2655 of Title 50, War and Na-
tional Defense.

Section 7383h-1, Pub. L. 107-107, div. C, title XXXI,
§3152, Dec. 28, 2001, 115 Stat. 1376, which related to a
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new counterintelligence polygraph program for the De-
partment of Energy, was renumbered section 4504 of
Pub. L. 107-314, the Bob Stump National Defense Au-
thorization Act for Fiscal Year 2003, by Pub. L. 108-136,
div. C, title XXXI, §3141(h)(5)(A)({)-(iii), Nov. 24, 2003,
117 Stat. 1772, and is classified to section 2654 of Title
50, War and National Defense.

§7383i. Definitions of national laboratory and
nuclear weapons production facility

For purposes of this subchapter:
(1) The term ‘‘national laboratory’ means
any of the following:
(A) The Lawrence Livermore National
Laboratory, Livermore, California.
(B) The Los Alamos National Laboratory,
Los Alamos, New Mexico.
(C) The Sandia National Laboratories, Al-
buquerque, New Mexico and Livermore, Cali-
fornia.

(2) The term ‘‘nuclear weapons production
facility”’ means any of the following:

(A) The Kansas City Plant, Kansas City,
Missouri.

(B) The Pantex Plant, Amarillo, Texas.

(C) The Y-12 Plant, Oak Ridge, Tennessee.

(D) The tritium operations at the Savan-
nah River Site, Aiken, South Carolina.

(E) The Nevada Test Site, Nevada.

(Pub. L. 106-65, div. C, title XXXI, §3155, Oct. 5,
1999, 113 Stat. 942.)

REFERENCES IN TEXT

This subchapter, referred to in text, was in the origi-
nal ‘‘this subtitle’’, meaning subtitle D of title XXXI of
div. C of Pub. L. 106-65, Oct. 5, 1999, 113 Stat. 931, which
is classified principally to this subchapter. For com-
plete classification of subtitle D to the Code, see Short
Title note set out under section 7383 of this title and
Tables.

§ 7383j. Definition of Restricted Data

In this subchapter, the term ‘Restricted
Data’ has the meaning given that term in sec-
tion 2014(y) of this title.

(Pub. L. 106-65, div. C, title XXXI, §3156, Oct. 5,
1999, 113 Stat. 942.)

REFERENCES IN TEXT

This subchapter, referred to in text, was in the origi-
nal ‘‘this subtitle’’, meaning subtitle D of title XXXI of
div. C of Pub. L. 106-65, Oct. 5, 1999, 113 Stat. 931, which
is classified principally to this subchapter. For com-
plete classification of subtitle D to the Code, see Short
Title note set out under section 7383 of this title and
Tables.

SUBCHAPTER XVI—ENERGY EMPLOYEES
OCCUPATIONAL ILLNESS COMPENSATION
PROGRAM

CODIFICATION

This subchapter was enacted as title XXXVI of div. C
of the Floyd D. Spence National Defense Authorization
Act for Fiscal Year 2001, known as the Energy Employ-
ees Occupational Illness Compensation Program Act of
2000, and not as part of the Department of Energy Orga-
nization Act which comprises this chapter.

§ 7384. Findings; sense of Congress
(a) Findings
The Congress finds the following:
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(1) Since World War II, Federal nuclear ac-
tivities have been explicitly recognized under
Federal law as activities that are ultra-haz-
ardous. Nuclear weapons production and test-
ing have involved unique dangers, including
potential catastrophic nuclear accidents that
private insurance carriers have not covered
and recurring exposures to radioactive sub-
stances and beryllium that, even in small
amounts, can cause medical harm.

(2) Since the inception of the nuclear weap-
ons program and for several decades after-
wards, a large number of nuclear weapons
workers at sites of the Department of Energy
and at sites of vendors who supplied the Cold
War effort were put at risk without their
knowledge and consent for reasons that, docu-
ments reveal, were driven by fears of adverse
publicity, liability, and employee demands for
hazardous duty pay.

(3) Many previously secret records have doc-
umented unmonitored exposures to radiation
and beryllium and continuing problems at
these sites across the Nation, at which the De-
partment of Energy and its predecessor agen-
cies have been, since World War II, self-regu-
lating with respect to nuclear safety and occu-
pational safety and health. No other hazardous
Federal activity has been permitted to be car-
ried out under such sweeping powers of self-
regulation.

(4) The policy of the Department of Energy
has been to litigate occupational illness
claims, which has deterred workers from filing
workers’ compensation claims and has im-
posed major financial burdens for such em-
ployees who have sought compensation. Con-
tractors of the Department have been held
harmless and the employees have been denied
workers’ compensation coverage for occupa-
tional disease.

(6) Over the past 20 years, more than two
dozen scientific findings have emerged that in-
dicate that certain of such employees are ex-
periencing increased risks of dying from can-
cer and non-malignant diseases. Several of
these studies have also established a correla-
tion between excess diseases and exposure to
radiation and beryllium.

(6) While linking exposure to occupational
hazards with the development of occupational
disease is sometimes difficult, scientific evi-
dence supports the conclusion that occupa-
tional exposure to dust particles or vapor of
beryllium can cause beryllium sensitivity and
chronic beryllium disease. Furthermore, stud-
ies indicate than 98 percent of radiation-in-
duced cancers within the nuclear weapons
complex have occurred at dose levels below ex-
isting maximum safe thresholds.

(7) Existing information indicates that State
workers’ compensation programs do not pro-
vide a uniform means of ensuring adequate
compensation for the types of occupational ill-
nesses and diseases that relate to the employ-
ees at those sites.

(8) To ensure fairness and equity, the civil-
ian men and women who, over the past 50
years, have performed duties uniquely related
to the nuclear weapons production and testing
programs of the Department of Energy and its
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predecessor agencies should have efficient,
uniform, and adequate compensation for beryl-
lium-related health conditions and radiation-
related health conditions.

(9) On April 12, 2000, the Secretary of Energy
announced that the Administration intended
to seek compensation for individuals with a
broad range of work-related illnesses through-
out the Department of Energy’s nuclear weap-
ons complex.

(10) However, as of October 2, 2000, the Ad-
ministration has failed to provide Congress
with the necessary legislative and budget pro-
posals to enact the promised compensation
program.

(b) Sense of Congress

It is the sense of Congress that—

(1) a program should be established to pro-
vide compensation to covered employees;

(2) a fund for payment of such compensation
should be established on the books of the
Treasury;

(3) payments from that fund should be made
only after—

(A) the identification of employees of the
Department of Energy (including its prede-
cessor agencies), and of contractors of the
Department, who may be members of the
group of covered employees;

(B) the establishment of a process to re-
ceive and administer claims for compensa-
tion for disability or death of covered em-
ployees;

(C) the submittal by the President of a leg-
islative proposal for compensation of such
employees that includes the estimated an-
nual budget resources for that compensa-
tion; and

(D) consideration by the Congress of the
legislative proposal submitted by the Presi-
dent; and

(4) payments from that fund should com-
mence not later than fiscal year 2002.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3602],
Oct. 30, 2000, 114 Stat. 1654, 1654A-495.)

SHORT TITLE

Pub. L. 106-398, §1 [div. C, title XXXVI, §3601], Oct. 30,
2000, 114 Stat. 16564, 16564A—495, provided that: ‘“This title
[enacting this subchapter] may be cited as the ‘Energy
Employees Occupational Illness Compensation Pro-
gram Act of 2000°.”

UPDATE OF REPORT ON RESIDUAL CONTAMINATION OF
FACILITIES

Pub. L. 108-375, div. C, title XXXI, §3169, Oct. 28, 2004,
118 Stat. 2191, provided that:

‘‘(a) UPDATE OF REPORT.—Not later than December 31,
2006, the Director of the National Institute for Occupa-
tional Safety and Health shall submit to Congress an
update to the report required by section 3151(b) of the
National Defense Authorization Act for Fiscal Year
2002 (Public Law 107-107; 42 U.S.C. 7384 note).

“(b) ELEMENTS.—The update shall—

‘(1) for each facility for which such report found
that insufficient information was available to deter-
mine whether significant residual contamination was
present, determine whether significant residual con-
tamination was present;

‘“(2) for each facility for which such report found
that significant residual contamination remained
present as of the date of the report, determine the
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date on which such contamination ceased to be

present;

‘(8) for each facility for which such report found
that significant residual contamination was present
but for which the Director has been unable to deter-
mine the extent to which such contamination is at-
tributable to atomic weapons-related activities, iden-
tify the specific dates of coverage attributable to
such activities and, in so identifying, presume that
such contamination is attributable to such activities
until there is evidence of decontamination of residual
contamination identified with atomic weapons-relat-
ed activities;

‘“(4) for each facility for which such report found
significant residual contamination, determine wheth-
er it is at least as likely as not that such contamina-
tion could have caused an employee who was em-
ployed at such facility only during the residual con-
tamination period to contract a cancer or beryllium
illness compensable under subtitle B of the Energy
Employees Occupational Illness Compensation Pro-
gram Act of 2000 [42 U.S.C. 7384/ et seq.]; and

¢(5) if new information that pertains to the report
has been made available to the Director since that re-
port was submitted, identify and describe such infor-
mation.

‘‘(c) PUBLICATION.—The Director shall ensure that the
report referred to in subsection (a) is published in the
Federal Register not later than 15 days after being re-
leased.”

STUDY OF RESIDUAL CONTAMINATION OF FACILITIES

Pub. L. 107-107, div. C, title XXXI, §3151(b), Dec. 28,
2001, 115 Stat. 1375, provided that:

‘(1) The National Institute for Occupational Safety
and Health shall, with the cooperation of the Depart-
ment of Energy and the Department of Labor, carry
out a study on the following matters:

‘“(A) Whether or not significant contamination re-
mained in any atomic weapons employer facility or
facility of a beryllium vendor after such facility dis-
continued activities relating to the production of nu-
clear weapons.

‘(B) If so, whether or not such contamination could
have caused or substantially contributed to the can-
cer of a covered employee with cancer or a covered
beryllium illness, as the case may be.

“(2)(A) The National Institute for Occupational Safe-
ty and Health shall submit to the applicable congres-
sional committees the following reports:

‘(i) Not later than 180 days after the date of the en-
actment of this Act [Dec. 28, 2001], a report on the
progress made as of the date of the report on the
study required by paragraph (1).

‘‘(ii) Not later than one year after the date of the
enactment of this Act, a final report on the study re-
quired by paragraph (1).

‘“(B) In this paragraph, the term ‘applicable congres-
sional committees’ means—

‘(1) the Committee on Armed Services, Committee
on Appropriations, Committee on the Judiciary, and
Committee on Health, Education, Labor, and Pen-
sions of the Senate; and

‘‘(ii) the Committee on Armed Services, Committee
on Appropriations, Committee on the Judiciary, and
Committee on Education and the Workforce [now
Committee on Education and Labor] of the House of
Representatives.

“(3) Amounts for the study under paragraph (1) shall
be derived from amounts authorized to be appropriated
by section 3614(a) of the Energy Employees Occupa-
tional Illness Compensation Program Act of 2000 (114
Stat. 16564A-498) [42 U.S.C. 7384g(a)].

‘“(4) In this subsection:

““(A) The terms ‘atomic weapons employer facility’,
‘beryllium vendor’, ‘covered employee with cancer’,
and ‘covered beryllium illness’ have the meanings
given those terms in section 3621 of the Energy Em-
ployees Occupational Illness Compensation Program
Act of 2000 (114 Stat. 16564A-498; 42 U.S.C. 73841).
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‘(B) The term ‘contamination’ means the presence
of any—

‘(i) material that emitted radiation and was used
in the production of an atomic weapon, excluding
uranium mining and milling; or

“(ii) beryllium dust, particles, or vapor,

exposure to which could cause or substantially con-
tribute to the cancer of a covered employee with can-
cer or a covered beryllium illness, as the case may
be.”

EX. ORD. No. 13179. PROVIDING COMPENSATION TO
AMERICA’S NUCLEAR WEAPONS WORKERS

Ex. Ord. No. 13179, Dec. 7, 2000, 656 F.R. 77487, provided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including Public Law 106-398, the Energy Em-
ployees Occupational Illness Compensation Program
Act of 2000 [42 U.S.C. 7384 et seq.] (Public Law 106-398,
the ‘“Act”), and to allocate the responsibilities imposed
by that legislation and to provide for further legisla-
tive efforts, it is hereby ordered as follows:

SECTION 1. Policy. Since World War II, hundreds of
thousands of men and women have served their Nation
in building its nuclear defense. In the course of their
work, they overcame previously unimagined scientific
and technical challenges. Thousands of these coura-
geous Americans, however, paid a high price for their
service, developing disabling or fatal illnesses as a re-
sult of exposure to beryllium, ionizing radiation, and
other hazards unique to nuclear weapons production
and testing. Too often, these workers were neither ade-
quately protected from, nor informed of, the occupa-
tional hazards to which they were exposed.

Existing workers’ compensation programs have failed
to provide for the needs of these workers and their fam-
ilies. Federal workers’ compensation programs have
generally not included these workers. Further, because
of long latency periods, the uniqueness of the hazards
to which they were exposed, and inadequate exposure
data, many of these individuals have been unable to ob-
tain State workers’ compensation benefits. This prob-
lem has been exacerbated by the past policy of the De-
partment of Energy (DOE) and its predecessors of en-
couraging and assisting DOE contractors in opposing
the claims of workers who sought those benefits. This
policy has recently been reversed.

While the Nation can never fully repay these workers
or their families, they deserve recognition and com-
pensation for their sacrifices. Since the Administra-
tion’s historic announcement in July of 1999 that it in-
tended to compensate DOE nuclear weapons workers
who suffered occupational illnesses as a result of expo-
sure to the unique hazards in building the Nation’s nu-
clear defense, it has been the policy of this Administra-
tion to support fair and timely compensation for these
workers and their survivors. The Federal Government
should provide necessary information and otherwise
help employees of the DOE or its contractors determine
if their illnesses are associated with conditions of their
nuclear weapons-related work; it should provide work-
ers and their survivors with all pertinent and available
information necessary for evaluating and processing
claims; and it should ensure that this program mini-
mizes the administrative burden on workers and their
survivors, and respects their dignity and privacy. This
order sets out agency responsibilities to accomplish
these goals, building on the Administration’s articu-
lated principles and the framework set forth in the En-
ergy Employees Occupational Illness Compensation
Program Act of 2000 [42 U.S.C. 7384 et seq.]. The Depart-
ments of Labor, Health and Human Services, and En-
ergy shall be responsible for developing and implement-
ing actions under the Act to compensate these workers
and their families in a manner that is compassionate,
fair, and timely. Other Federal agencies, as appro-
priate, shall assist in this effort.

SEC. 2. Designation of Responsibilities for Administering
the Energy Employees’ Occupational Iliness Compensation
Program (‘‘Program’).
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(a) Secretary of Labor. The Secretary of Labor shall
have primary responsibility for administering the Pro-
gram. Specifically, the Secretary shall:

(i) Administer and decide all questions arising under
the Act not assigned to other agencies by the Act or by
this order, including determining the eligibility of indi-
viduals with covered occupational illnesses and their
survivors and adjudicating claims for compensation
and benefits;

(ii) No later than May 31, 2001, promulgate regula-
tions for the administration of the Program, except for
functions assigned to other agencies pursuant to the
Act or this order;

(iii) No later than July 31, 2001, ensure the availabil-
ity, in paper and electronic format, of forms necessary
for making claims under the Program; and

(iv) Develop informational materials, in coordination
with the Secretary of Energy and the Secretary of
Health and Human Services, to help potential claim-
ants understand the Program and the application proc-
ess, and provide these materials to individuals upon re-
quest and to the Secretary of Energy and the Attorney
General for dissemination to potentially eligible indi-
viduals.

(b) Secretary of Health and Human Services. The Sec-
retary of Health and Human Services shall:

(i) No later than May 31, 2001, promulgate regulations
establishing:

(A) guidelines, pursuant to section 3623(c) of the Act
[42 U.S.C. 7384n(c)], to assess the likelihood that an in-
dividual with cancer sustained the cancer in the per-
formance of duty at a Department of Energy facility or
an atomic weapons employer facility, as defined by the
Act; and

(B) methods, pursuant to section 3623(d) of the Act,
for arriving at and providing reasonable estimates of
the radiation doses received by individuals applying for
assistance under this program for whom there are inad-
equate records of radiation exposure;

(ii) In accordance with procedures developed by the
Secretary of Health and Human Services, consider and
issue determinations on petitions by classes of employ-
ees to be treated as members of the Special Exposure
Cohort;

(iii) With the assistance of the Secretary of Energy,
apply the methods promulgated under subsection
(b)(1)(B) to estimate the radiation doses received by in-
dividuals applying for assistance;

(iv) Upon request from the Secretary of Energy, ap-
point members for a physician panel or panels to con-
sider individual workers’ compensation claims as part
of the Worker Assistance Program under the process
established pursuant to subsection (¢)(v); and

(v) Provide the Advisory Board established under sec-
tion 4 of this order with administrative services, funds,
facilities, staff, and other necessary support services
and perform the administrative functions of the Presi-
dent under the Federal Advisory Committee Act, as
amended (5 U.S.C. App.), with respect to the Advisory
Board.

(c) Secretary of Energy. The Secretary of Energy shall:

(i) Provide the Secretary of Health and Human Serv-
ices and the Advisory Board on Radiation and Worker
Health access, in accordance with law, to all relevant
information pertaining to worker exposures, including
access to restricted data, and any other technical as-
sistance needed to carry out their responsibilities
under subsection (b)(ii) and section 4(b), respectively.

(ii) Upon request from the Secretary of Health and
Human Services or the Secretary of Labor, and as per-
mitted by law, require a DOE contractor, subcontrac-
tor, or designated beryllium vendor, pursuant to sec-
tion 3631(c) of the Act [42 U.S.C. 7384v(c)], to provide in-
formation relevant to a claim under this Program;

(iii) Identify and notify potentially eligible individ-
uals of the availability of compensation under the Pro-
gram;

(iv) Designate, pursuant to sections 3621(4)(B) and
3622 of the Act [42 U.S.C. 73841(4)(B), 7384m], atomic
weapons employers and additions to the list of des-
ignated beryllium vendors;

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 5654

(v) Pursuant to Subtitle D of the Act [42 U.S.C. 738501,
negotiate agreements with the chief executive officer
of each State in which there is a DOE facility, and
other States as appropriate, to provide assistance to a
DOE contractor employee on filing a State workers’
compensation system claim, and establish a Worker
Assistance Program to help individuals whose illness is
related to employment in the DOE’s nuclear weapons
complex, or the individual’s survivor if the individual
is deceased, in applying for State workers’ compensa-
tion benefits. This assistance shall include:

(1) Submittal of reasonable claims to a physician
panel, appointed by the Secretary of Health and Human
Services and administered by the Secretary of Energy,
under procedures established by the Secretary of En-
ergy, for determination of whether the individual’s ill-
ness or death arose out of and in the course of employ-
ment by the DOE or its contractors and exposure to a
toxic substance at a DOE facility; and

(2) For cases determined by the physician panel and
the Secretary of Energy under section 3661(d) and (e) of
the Act [42 U.S.C. 73850(d), (e)] to have arisen out of and
in the course of employment by the DOE or its contrac-
tors and exposure to a toxic substance at a DOE facil-
ity, provide assistance to the individual in filing for
workers’ compensation benefits. The Secretary shall
not contest these claims and, to the extent permitted
by law, shall direct a DOE contractor who employed
the applicant not to contest the claim;

(vi) Report on the Worker Assistance Program by
making publicly available on at least an annual basis
claims-related data, including the number of claims
filed, the number of illnesses found to be related to
work at a DOE facility, job location and description,
and number of successful State workers’ compensation
claims awarded; and

(vii) No later than January 15, 2001, publish in the
Federal Register a list of atomic weapons employer fa-
cilities within the meaning of section 3621(5) of the Act
[42 U.S.C. 7384l(5)], Department of Energy employer fa-
cilities within the meaning of section 3621(12) of the
Act, and a list of facilities owned and operated by a be-
ryllium vendor, within the meaning of section 3621(6) of
the Act.

(d) Attorney General. The Attorney General shall:

(i) Develop procedures to notify, to the extent pos-
sible, each claimant (or the survivor of that claimant
if deceased) whose claim for compensation under sec-
tion 5 of the Radiation Exposure Compensation Act
[Pub. L. 101-426, 42 U.S.C. 2210 note] has been or is ap-
proved by the Department of Justice, of the availabil-
ity of supplemental compensation and benefits under
the Energy Employees Occupational Illness Compensa-
tion Program;

(ii) Identify and notify eligible covered uranium em-
ployees or their survivors of the availability of supple-
mental compensation under the Program; and

(iii) Upon request by the Secretary of Labor, provide
information needed to adjudicate the claim of a cov-
ered uranium employee under this Program.

SEC. 3. Establishment of Interagency Working Group.

(a) There is hereby established an Interagency Work-
ing Group to be composed of representatives from the
Office of Management and Budget, the National Eco-
nomic Council, and the Departments of Labor, Energy,
Health and Human Services, and Justice.

(b) The Working Group shall:

(i) By January 1, 2001, develop a legislative proposal
to ensure the Program’s fairness and efficiency, includ-
ing provisions to assure adequate administrative re-
sources and swift dispute resolution; and

(ii) Address any impediments to timely and coordi-
nated Program implementation.

SEC. 4. Establishment of Advisory Board on Radiation
and Worker Health.

(a) Pursuant to Public Law 106-398, there is hereby es-
tablished an Advisory Board on Radiation and Health
(Advisory Board). The Advisory Board shall consist of
no more than 20 members to be appointed by the Presi-
dent. Members shall include affected workers and their
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representatives, and representatives from scientific and
medical communities. The President shall designate a
Chair for the Board among its members.

(b) The Advisory Board shall:

(i) Advise the Secretary of Health and Human Serv-
ices on the development of guidelines under section
2(b)(1) of this order;

(ii) Advise the Secretary of Health and Human Serv-
ices on the scientific validity and quality of dose recon-
struction efforts performed for this Program; and

(iii) Upon request by the Secretary of Health and
Human Services, advise the Secretary on whether there
is a class of employees at any Department of Energy fa-
cility who were exposed to radiation but for whom it is
not feasible to estimate their radiation dose, and on
whether there is a reasonable likelihood that such radi-
ation dose may have endangered the health of members
of the class.

SEC. 5. Reporting Requirements. The Secretaries of
Labor, Health and Human Services, and Energy shall,
as part of their annual budget submissions, report to
the Office of Management and Budget (OMB) on their
activities under this Program, including total expendi-
tures related to benefits and program administration.
They shall also report to the OMB, no later than March
1, 2001, on the manner in which they will carry out
their respective responsibilities under the Act and this
order. This report shall include, among other things, a
description of the administrative structure established
within their agencies to implement the Act and this
order. In addition, the Secretary of Labor shall annu-
ally report on the total number and types of claims for
which compensation was considered and other data per-
tinent to evaluating the Federal Government’s per-
formance fulfilling the requirements of the Act and
this order.

SEC. 6. Administration and Judicial Review. (a) This Ex-
ecutive Order shall be carried out subject to the avail-
ability of appropriations, and to the extent permitted
by law.

(b) This Executive Order does not create any right or
benefit, substantive or procedural, enforceable at law
or equity by a party against the United States, its
agencies, its officers or employees, or any other person.

WILLIAM J. CLINTON.

PART A—ESTABLISHMENT OF COMPENSATION
PROGRAM AND COMPENSATION FUND

§7384d. Establishment of Energy Employees Oc-
cupational Illness Compensation Program

(a) Program established

There is hereby established a program to be
known as the ‘‘Energy Employees Occupational
Illness Compensation Program’ (in this sub-
chapter referred to as the ‘‘compensation pro-
gram’’). The President shall carry out the com-
pensation program through one or more Federal
agencies or officials, as designated by the Presi-
dent.

(b) Purpose of program

The purpose of the compensation program is
to provide for timely, uniform, and adequate
compensation of covered employees and, where
applicable, survivors of such employees, suffer-
ing from illnesses incurred by such employees in
the performance of duty for the Department of
Energy and certain of its contractors and sub-
contractors.

(c) Eligibility for compensation

The eligibility of covered employees for com-
pensation under the compensation program
shall be determined in accordance with the pro-
visions of part B as may be modified by a law
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enacted after the date of the submittal of the
proposal for legislation required by section 7384f
of this title.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3611],
Oct. 30, 2000, 114 Stat. 1654, 16564A—-497.)

§ 7384e. Establishment of Energy Employees Oc-
cupational Illness Compensation Fund

(a) Establishment

There is hereby established on the books of
the Treasury a fund to be known as the ‘‘Energy
Employees Occupational Illness Compensation
Fund” (in this subchapter referred to as the
‘“‘compensation fund”’).

(b) Amounts in compensation fund

The compensation fund shall consist of the fol-
lowing amounts:

(1) Amounts appropriated to the compensa-
tion fund pursuant to the authorization of ap-
propriations in section 7384g(b) of this title.

(2) Amounts transferred to the compensation
fund under subsection (c) of this section.

(¢) Financing of compensation fund

Upon the exhaustion of amounts in the com-
pensation fund attributable to the authorization
of appropriations in section 7384g(b) of this title,
the Secretary of the Treasury shall transfer di-
rectly to the compensation fund from the Gen-
eral Fund of the Treasury, without further ap-
propriation, such amounts as are further nec-
essary to carry out the compensation program.

(d) Use of compensation fund

Subject to subsection (e) of this section,
amounts in the compensation fund shall be used
to carry out the compensation program.

(e) Administrative costs not paid from compensa-
tion fund

No cost incurred in carrying out the com-
pensation program, or in administering the com-
pensation fund, shall be paid from the com-
pensation fund or set off against or otherwise
deducted from any payment to any individual
under the compensation program.

(f) Investment of amounts in compensation fund

Amounts in the compensation fund shall be in-
vested in accordance with section 9702 of title 31,
and any interest on, and proceeds from, any
such investment shall be credited to and become
a part of the compensation fund.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3612],
Oct. 30, 2000, 114 Stat. 1654, 1654A-497.)

§ 7384f. Legislative proposal

(a) Legislative proposal required

Not later than March 15, 2001, the President
shall submit to Congress a proposal for legisla-
tion to implement the compensation program.
The proposal for legislation shall include, at a
minimum, the specific recommendations (in-
cluding draft legislation) of the President for
the following:

(1) The types of compensation and benefits,
including lost wages, medical benefits, and
any lump-sum settlement payments, to be pro-
vided under the compensation program.
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(2) Any adjustments or modifications nec-
essary to appropriately administer the com-
pensation program under part B.

(3) Whether to expand the compensation pro-
gram to include other illnesses associated
with exposure to toxic substances.

(4) Whether to expand the class of individ-
uals who are members of the Special Exposure
Cohort (as defined in section 7384i(14) of this
title).

(b) Assessment of potential covered employees
and required amounts

The President shall include with the proposal
for legislation under subsection (a) of this sec-
tion the following:

(1) An estimate of the number of covered em-
ployees that the President determines were
exposed in the performance of duty.

(2) An estimate, for each fiscal year of the
compensation program, of the amounts to be
required for compensation and benefits antici-
pated to be provided in such fiscal year under
the compensation program.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3613],
Oct. 30, 2000, 114 Stat. 1654, 1654A—-498.)

§7384g. Authorization of appropriations
(a) In general

Pursuant to the authorization of appropria-
tions in section 3103(a),! $25,000,000 may be used
for purposes of carrying out this subchapter.

(b) Compensation fund

There is hereby authorized to be appropriated
$250,000,000 to the Energy Employees Occupa-
tional Illness Compensation Fund established by
section 7384e of this title.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3614],
Oct. 30, 2000, 114 Stat. 1654, 1654A-498.)

REFERENCES IN TEXT

Section 3103(a), referred to in subsec. (a), means sec-
tion 1 [div. C, title XXXVI, §3103(a)] of Pub. L. 106-398,
Oct. 30, 2000, 114 Stat. 1654, 16564A—449, which is not clas-
sified to the Code.

PART B—PROGRAM ADMINISTRATION
§ 7384!l. Definitions for program administration

In this subchapter:
(1) The term ‘‘covered employee’’ means any
of the following:
(A) A covered beryllium employee.
(B) A covered employee with cancer.
(C) To the extent provided in section 7384r
of this title, a covered employee with chron-
ic silicosis (as defined in that section).

(2) The term ‘atomic weapon’ has the
meaning given that term in section 2014(d) of
this title.

(3) The term ‘‘atomic weapons employee”’
means any of the following:

(A) An individual employed by an atomic
weapons employer during a period when the
employer was processing or producing, for
the use by the United States, material that
emitted radiation and was used in the pro-

1See References in Text note below.

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 5656

duction of an atomic weapon, excluding ura-
nium mining and milling.
(B) An individual employed—

(i) at a facility with respect to which the
National Institute for Occupational Safety
and Health, in its report dated October
2003 and titled ‘‘Report on Residual Radio-
active and Beryllium Contamination at
Atomic Weapons Employer Facilities and
Beryllium Vendor Facilities”, or any up-
date to that report, found that there is a
potential for significant residual contami-
nation outside of the period in which
weapons-related production occurred;

(ii) by an atomic weapons employer or
subsequent owner or operators of a facility
described in clause (i); and

(iii) during a period, as specified in such
report or any update to such report, of po-
tential for significant residual radioactive
contamination at such facility.

(4) The term ‘‘atomic weapons employer”’
means an entity, other than the United
States, that—

(A) processed or produced, for use by the
United States, material that emitted radi-
ation and was used in the production of an
atomic weapon, excluding uranium mining
and milling; and

(B) is designated by the Secretary of En-
ergy as an atomic weapons employer for pur-
poses of the compensation program.

(5) The term ‘‘atomic weapons employer fa-
cility” means a facility, owned by an atomic
weapons employer, that is or was used to proc-
ess or produce, for use by the United States,
material that emitted radiation and was used
in the production of an atomic weapon, ex-
cluding uranium mining or milling.

(6) The term ‘‘beryllium vendor’” means any
of the following:

(A) Atomics International.

(B) Brush Wellman, Incorporated, and its
predecessor, Brush Beryllium Company.

(C) General Atomics.

(D) General Electric Company.

(E) NGK Metals Corporation and its prede-
cessors, Kawecki-Berylco, Cabot Corpora-
tion, BerylCo, and Beryllium Corporation of
America.

(F) Nuclear Materials and Equipment Cor-
poration.

(G) StarMet Corporation and its prede-
cessor, Nuclear Metals, Incorporated.

(H) Wyman Gordan, Incorporated.

(ID) Any other vendor, processor, or pro-
ducer of beryllium or related products des-
ignated as a beryllium vendor for purposes
of the compensation program under section
7384m of this title.

(7) The term ‘‘covered beryllium employee’’
means the following, if and only if the em-
ployee is determined to have been exposed to
beryllium in the performance of duty in ac-
cordance with section 7384n(a) of this title:

(A) A current or former employee (as that
term is defined in section 8101(1) of title 5)
who may have been exposed to beryllium at
a Department of Energy facility or at a fa-
cility owned, operated, or occupied by a be-
ryllium vendor.
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(B) A current or former employee of—

(i) any entity that contracted with the
Department of Energy to provide manage-
ment and operation, management and in-
tegration, or environmental remediation
of a Department of Energy facility; or

(ii) any contractor or subcontractor that
provided services, including construction
and maintenance, at such a facility.

(C) A current or former employee of a be-
ryllium vendor, or of a contractor or sub-
contractor of a beryllium vendor, during a
period when the vendor was engaged in ac-
tivities related to the production or process-
ing of beryllium for sale to, or use by, the
Department of Energy.

(8) The term ‘‘covered beryllium illness”
means any of the following:

(A) Beryllium sensitivity as established by
an abnormal beryllium lymphocyte pro-
liferation test performed on either blood or
lung lavage cells.

(B) Established chronic beryllium disease.

(C) Any injury, illness, impairment, or dis-
ability sustained as a consequence of a cov-
ered beryllium illness referred to in subpara-
graph (A) or (B).

(9) The term ‘‘covered employee with can-
cer’ means any of the following:

(A) An individual with a specified cancer
who is a member of the Special Exposure Co-
hort, if and only if that individual con-
tracted that specified cancer after beginning
employment at a Department of Energy fa-
cility (in the case of a Department of Energy
employee or Department of Energy contrac-
tor employee) or at an atomic weapons em-
ployer facility (in the case of an atomic
weapons employee).

(B)(i) An individual with cancer specified
in subclause (I), (II), or (III) of clause (ii), if
and only if that individual is determined to
have sustained that cancer in the perform-
ance of duty in accordance with section
7384n(b) of this title.

(ii) Clause (i) applies to any of the follow-
ing:

(I) A Department of Energy employee
who contracted that cancer after begin-
ning employment at a Department of En-
ergy facility.

(IT) A Department of Energy contractor
employee who contracted that cancer after
beginning employment at a Department of
Energy facility.

(ITII) An atomic weapons employee who
contracted that cancer after beginning em-
ployment at an atomic weapons employer
facility.

(10) The term ‘‘Department of Energy’ in-
cludes the predecessor agencies of the Depart-
ment of Energy, including the Manhattan En-
gineering District.

(11) The term ‘‘Department of Energy con-
tractor employee’” means any of the following:

(A) An individual who is or was in resi-
dence at a Department of Energy facility as

a researcher for one or more periods aggre-

gating at least 24 months.
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(B) An individual who is or was employed
at a Department of Energy facility by—

(i) an entity that contracted with the
Department of Energy to provide manage-
ment and operating, management and in-
tegration, or environmental remediation
at the facility; or

(ii) a contractor or subcontractor that
provided services, including construction
and maintenance, at the facility.

(12) The term ‘‘Department of Energy facil-
ity”” means any building, structure, or
premise, including the grounds upon which
such building, structure, or premise is lo-
cated—

(A) in which operations are, or have been,
conducted by, or on behalf of, the Depart-
ment of Energy (except for buildings, struc-
tures, premises, grounds, or operations cov-
ered by Executive Order No. 12344, dated
February 1, 1982, pertaining to the Naval Nu-
clear Propulsion Program); and

(B) with regard to which the Department
of Energy has or had—

(i) a proprietary interest; or

(ii) entered into a contract with an en-
tity to provide management and oper-
ation, management and integration, envi-
ronmental remediation services, construc-
tion, or maintenance services.

(13) The term ‘‘established chronic beryllium
disease’ means chronic beryllium disease as
established by the following:

(A) For diagnoses on or after January 1,
1993, beryllium sensitivity (as established in
accordance with paragraph (8)(A)), together
with lung pathology consistent with chronic
beryllium disease, including—

(i) a lung biopsy showing granulomas or
a lymphocytic process consistent with
chronic beryllium disease;

(ii) a computerized axial tomography
scan showing changes consistent with
chronic beryllium disease; or

(iii) pulmonary function or exercise test-
ing showing pulmonary deficits consistent
with chronic beryllium disease.

(B) For diagnoses before January 1, 1993,
the presence of—

(i) occupational or environmental his-
tory, or epidemiologic evidence of beryl-
lium exposure; and

(ii) any three of the following criteria:

(ID) Characteristic chest radiographic
(or computed tomography (CT)) abnor-
malities.

(IT) Restrictive or obstructive lung
physiology testing or diffusing lung ca-
pacity defect.

(ITI) Lung pathology consistent with
chronic beryllium disease.

(IV) Clinical course consistent with a
chronic respiratory disorder.

(V) Immunologic tests showing beryl-
lium sensitivity (skin patch test or be-
ryllium blood test preferred).

(14) The term ‘“‘member of the Special Expo-
sure Cohort” means a Department of Energy
employee, Department of Energy contractor
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employee, or atomic weapons employee who
meets any of the following requirements:

(A) The employee was so employed for a
number of work days aggregating at least
250 work days before February 1, 1992, at a
gaseous diffusion plant located in Paducah,
Kentucky, Portsmouth, Ohio, or Oak Ridge,
Tennessee, and, during such employment—

(i) was monitored through the use of do-
simetry badges for exposure at the plant of
the external parts of employee’s body to
radiation; or

(ii) worked in a job that had exposures
comparable to a job that is or was mon-
itored through the wuse of dosimetry
badges.

(B) The employee was so employed before
January 1, 1974, by the Department of En-
ergy or a Department of Energy contractor
or subcontractor on Amchitka Island, Alas-
ka, and was exposed to ionizing radiation in
the performance of duty related to the Long
Shot, Milrow, or Cannikin underground nu-
clear tests.

(C)(i) Subject to clause (ii), the employee
is an individual designated as a member of
the Special Exposure Cohort by the Presi-
dent for purposes of the compensation pro-
gram under section 7384q of this title.

(ii) A designation under clause (i) shall,
unless Congress otherwise provides, take ef-
fect on the date that is 30 days after the date
on which the President submits to Congress
a report identifying the individuals covered
by the designation and describing the cri-
teria used in designating those individuals.

(15) The term ‘‘occupational illness’” means
a covered beryllium illness, cancer referred to
in paragraph (9)(B), specified cancer, or chron-
ic silicosis, as the case may be.

(16) The term ‘‘radiation’ means ionizing ra-
diation in the form of—

(A) alpha particles;

(B) beta particles;

(C) neutrons;

(D) gamma rays; or

(E) accelerated ions or subatomic particles
from accelerator machines.

(17) The term ‘‘specified cancer’” means any
of the following:

(A) A specified disease, as that term is de-
fined in section 4(b)(2) of the Radiation Ex-
posure Compensation Act (42 U.S.C. 2210
note).

(B) Bone cancer.

(C) Renal cancers.

(D) Leukemia (other than chronic lympho-
cytic leukemia), if initial occupational expo-
sure occurred before 21 years of age and
onset occurred more than two years after
initial occupational exposure.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3621],

Oct. 30, 2000, 114 Stat. 1654, 1654A-498; Pub. L.
107-20, title II, §2403(a), July 24, 2001, 115 Stat.

175; Pub. L. 107-107, div. C, title XXXI,
§3151(a)(1), (4)(C), Dec. 28, 2001, 115 Stat. 1371,
1374; Pub. L. 108-375, div. C, title XXXI,

§§3166(b)(2), 3168(a), Oct. 28, 2004, 118 Stat. 2189,
2190.)
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REFERENCES IN TEXT

Executive Order No. 12344, referred to in par. (12)(A),
is set out as a note under section 2511 of Title 50, War
and National Defense.

Section 4(b)(2) of the Radiation Exposure Compensa-
tion Act, referred to in par. (17)(A), is section 4(b)(2) of
Pub. L. 101-426, which is set out in a note under section
2210 of this title.

AMENDMENTS

2004—Par. (3). Pub. L. 108-375, §3168(a), amended par.
(3) generally. Prior to amendment, par. (3) read as fol-
lows: ““The term ‘atomic weapons employee’ means an
individual employed by an atomic weapons employer
during a period when the employer was processing or
producing, for the use by the United States, material
that emitted radiation and was used in the production
of an atomic weapon, excluding uranium mining and
milling.”’

Par. (14)(C)(ii). Pub. L. 108-375, §3166(b)(2), substituted
€30 days” for ‘180 days”’.

2001—Par. (17)(C). Pub. L. 107-20 added subpar. (C).

Par. (17)(D). Pub. L. 107-107, §3151(a)(1), added subpar.
D)

Par. (18). Pub. L. 107-107, §3151(a)(4)(C), struck out
par. (18) which read as follows: ‘“The term ‘survivor’
means any individual or individuals eligible to receive
compensation pursuant to section 8133 of title 5.”

EFFECTIVE DATE OF 2001 AMENDMENTS

Pub. L. 107-107, div. C, title XXXI, §3151(a)(4)(D), Dec.
28, 2001, 115 Stat. 1374, provided that: “The amendments
made by this paragraph [amending this section and sec-
tions 7384s and 7384u of this title] shall take effect on
July 1, 2001.”

Pub. L. 10720, title II, §2403(b), July 24, 2001, 115 Stat.
175, provided that: ‘“This section [amending this sec-
tion] shall be effective on October 1, 2001.”

§ 7384m. Expansion of list of beryllium vendors

Not later than December 31, 2002, the Presi-
dent may, in consultation with the Secretary of
Energy, designate as a beryllium vendor for pur-
poses of section 73841(6) of this title any vendor,
processor, or producer of beryllium or related
products not previously listed under or des-
ignated for purposes of such section 7384i(6) of
this title if the President finds that such vendor,
processor, or producer has been engaged in ac-
tivities related to the production or processing
of beryllium for sale to, or use by, the Depart-
ment of Energy in a manner similar to the enti-
ties listed in such section 73841(6) of this title.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3622],
Oct. 30, 2000, 114 Stat. 1654, 1654A-502.)

DELEGATION OF FUNCTIONS

For delegation of certain functions of the President
under this section, see Ex. Ord. No. 13179, Dec. 7, 2000,
65 F.R. 77487, set out as a note under section 7384 of this
title.

§ 7384n. Exposure in the performance of duty
(a) Beryllium

A covered beryllium employee shall, in the ab-
sence of substantial evidence to the contrary, be
determined to have been exposed to beryllium in
the performance of duty for the purposes of the
compensation program if, and only if, the cov-
ered beryllium employee was—

(1) employed at a Department of Energy fa-
cility; or

(2) present at a Department of Energy facil-
ity, or a facility owned and operated by a be-
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ryllium vendor, because of employment by the
United States, a beryllium vendor, or a con-
tractor or subcontractor of the Department of
Energy,

during a period when beryllium dust, particles,
or vapor may have been present at such facility.

(b) Cancer

An individual with cancer specified in sub-
clause (I), (IT), or (IIT) of section 73841(9)(B)(ii) of
this title shall be determined to have sustained
that cancer in the performance of duty for pur-
poses of the compensation program if, and only
if, the cancer specified in that subclause was at
least as likely as not related to employment at
the facility specified in that subclause, as deter-
mined in accordance with the guidelines estab-
lished under subsection (c¢) of this section.

(¢) Guidelines

(1) For purposes of the compensation program,
the President shall by regulation establish
guidelines for making the determinations re-
quired by subsection (b) of this section.

(2) The President shall establish such guide-
lines after technical review by the Advisory
Board on Radiation and Worker Health under
section 73840 of this title.

(3) Such guidelines shall—

(A) be based on the radiation dose received
by the employee (or a group of employees per-
forming similar work) at such facility and the
upper 99 percent confidence interval of the
probability of causation in the radioepidemio-
logical tables published under section 7(b) of
the Orphan Drug Act (42 U.S.C. 241 note), as
such tables may be updated under section
7(b)(3) of such Act from time to time;

(B) incorporate the methods established
under subsection (d) of this section; and

(C) take into consideration the type of can-
cer, past health-related activities (such as
smoking), information on the risk of develop-
ing a radiation-related cancer from workplace
exposure, and other relevant factors.

(4) In the case of an atomic weapons employee
described in section 73841(3)(B) of this title, the
following doses of radiation shall be treated, for
purposes of paragraph (3)(A) of this subsection,
as part of the radiation dose received by the em-
ployee at such facility:

(A) Any dose of ionizing radiation received
by that employee from facilities, materials,
devices, or byproducts used or generated in
the research, development, production, dis-
mantlement, transportation, or testing of nu-
clear weapons, or from any activities to re-
search, produce, process, store, remediate, or
dispose of radioactive materials by or on be-
half of the Department of Energy (except for
activities covered by Executive Order No.
12344, dated February 1, 1982 (42 U.S.C. 7158
note) pertaining to the Naval Nuclear Propul-
sion Program).

(B) Any dose of ionizing radiation received
by that employee from a source not covered by
subparagraph (A) that is not distinguishable
through reliable documentation from a dose
covered by subparagraph (A).

(d) Methods for radiation dose reconstructions

(1) The President shall, through any Federal
agency (other than the Department of Energy)
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or official (other than the Secretary of Energy
or any other official within the Department of
Energy) that the President may designate, es-
tablish by regulation methods for arriving at
reasonable estimates of the radiation doses re-
ceived by an individual specified in subpara-
graph (B) of section 73841(9) of this title at a fa-
cility specified in that subparagraph by each of
the following employees:

(A) An employee who was not monitored for
exposure to radiation at such facility.

(B) An employee who was monitored inad-
equately for exposure to radiation at such fa-
cility.

(C) An employee whose records of exposure
to radiation at such facility are missing or in-
complete.

(2) The President shall establish an independ-
ent review process using the Advisory Board on
Radiation and Worker Health to—

(A) assess the methods established under
paragraph (1); and

(B) verify a reasonable sample of the doses
established under paragraph (1).

(e) Information on radiation doses

(1) The Secretary of Energy shall provide, to
each covered employee with cancer specified in
section 73841(9)(B) of this title, information
specifying the estimated radiation dose of that
employee during each employment specified in
section 73841(9)(B) of this title, whether estab-
lished by a dosimetry reading, by a method es-
tablished under subsection (d) of this section, or
by both a dosimetry reading and such method.

(2) The Secretary of Health and Human Serv-
ices and the Secretary of Energy shall each
make available to researchers and the general
public information on the assumptions, meth-
odology, and data used in establishing radiation
doses under subsection (d) of this section. The
actions taken under this paragraph shall be con-
sistent with the protection of private medical
records.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3623],
Oct. 30, 2000, 114 Stat. 1654, 1654A-502; Pub. L.
108-375, div. C, title XXXI, §3168(b), Oct. 28, 2004,
118 Stat. 2190.)

REFERENCES IN TEXT

Section 7(b) of the Orphan Drug Act, referred to in
subsec. (¢)(3)(A), is section 7(b) of Pub. L. 97-414, which
is set out in a note under section 241 of this title.

AMENDMENTS
2004—Subsec. (¢)(4). Pub. L. 108-375 added par. (4).
DELEGATION OF FUNCTIONS

For delegation of certain functions of the President
under this section, see Ex. Ord. No. 13179, Dec. 7, 2000,
65 F.R. 77487, set out as a note under section 7384 of this
title.

§73840. Advisory Board on Radiation and Work-
er Health

(a) Establishment

(1) Not later than 120 days after October 30,
2000, the President shall establish and appoint
an Advisory Board on Radiation and Worker
Health (in this section referred to as the
“Board”).
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(2) The President shall make appointments to
the Board in consultation with organizations
with expertise on worker health issues in order
to ensure that the membership of the Board re-
flects a balance of scientific, medical, and work-
er perspectives.

(3) The President shall designate a Chair for
the Board from among its members.

(b) Duties

The Board shall advise the President on—

(1) the development of guidelines under sec-
tion 7384n(c) of this title;

(2) the scientific validity and quality of dose
estimation and reconstruction efforts being
performed for purposes of the compensation
program; and

(3) such other matters related to radiation
and worker health in Department of Energy
facilities as the President considers appro-
priate.

(c) Staff

(1) The President shall appoint a staff to fa-
cilitate the work of the Board. The staff shall be
headed by a Director who shall be appointed
under subchapter VIII of chapter 33 of title 5.

(2) The President may accept as staff of the
Board personnel on detail from other Federal
agencies. The detail of personnel under this
paragraph may be on a nonreimbursable basis.

(d) Expenses

Members of the Board, other than full-time
employees of the United States, while attending
meetings of the Board or while otherwise serv-
ing at the request of the President, while serv-
ing away from their homes or regular places of
business, shall be allowed travel and meal ex-
penses, including per diem in lieu of subsistence,
as authorized by section 5703 of title 5 for indi-
viduals in the Government serving without pay.
(e) Security clearances

(1) The Secretary of Energy shall ensure that
the members and staff of the Board, and the con-
tractors performing work in support of the
Board, are afforded the opportunity to apply for
a security clearance for any matter for which
such a clearance is appropriate. The Secretary
should, not later than 180 days after receiving a
completed application, make a determination
whether or not the individual concerned is eligi-
ble for the clearance.

(2) For fiscal year 2007 and each fiscal year
thereafter, the Secretary of Energy shall include
in the budget justification materials submitted
to Congress in support of the Department of En-
ergy budget for that fiscal year (as submitted
with the budget of the President under section
1105(a) of title 31) a report specifying the number
of applications for security clearances under
this subsection, the number of such applications
granted, and the number of such applications de-
nied.

(f) Information

The Secretary of Energy shall, in accordance
with law, provide to the Board and the contrac-
tors of the Board access to any information that
the Board considers relevant to carry out its re-
sponsibilities under this subchapter, including
information such as Restricted Data (as defined
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in section 2014(y) of this title) and information
covered by the Privacy Act [6 U.S.C. 552a].

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3624],
Oct. 30, 2000, 114 Stat. 1654, 1654A-504; Pub. L.
108-375, div. C, title XXXI, §3166(a), Oct. 28, 2004,
118 Stat. 2188.)

REFERENCES IN TEXT

The Privacy Act, referred to in subsec. (f), is probably
a reference to section 552a of Title 5, Government Orga-
nization and Employees. See Short Title note set out
under section 552a of Title 5.

AMENDMENTS

2004—Subsecs. (e), (f). Pub. L. 108-375 added subsecs.
(e) and (f).

TERMINATION OF ADVISORY BOARDS

Advisory boards established after Jan. 5, 1973, to ter-
minate not later than the expiration of the 2-year pe-
riod beginning on the date of their establishment, un-
less, in the case of a board established by the President
or an officer of the Federal Government, such board is
renewed by appropriate action prior to the expiration
of such 2-year period, or in the case of a board estab-
lished by Congress, its duration is otherwise provided
by law. See sections 3(2) and 14 of Pub. L. 92-463, Oct.
6, 1972, 86 Stat. 770, 776, set out in the Appendix to Title
5, Government Organization and Employees.

§7384p. Responsibilities of Secretary of Health
and Human Services

The Secretary of Health and Human Services
shall carry out that Secretary’s responsibilities
with respect to the compensation program with
the assistance of the Director of the National
Institute for Occupational Safety and Health.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3625],
Oct. 30, 2000, 114 Stat. 1654, 1654A-504.)

§7384q. Designation of additional members of
special exposure cohort

(a) Advice on additional members

(1) The Advisory Board on Radiation and
Worker Health under section 73840 of this title
shall advise the President whether there is a
class of employees at any Department of Energy
facility who likely were exposed to radiation at
that facility but for whom it is not feasible to
estimate with sufficient accuracy the radiation
dose they received.

(2) The advice of the Advisory Board on Radi-
ation and Worker Health under paragraph (1)
shall be based on exposure assessments by radi-
ation health professionals, information provided
by the Department of Energy, and such other in-
formation as the Advisory Board considers ap-
propriate.

(3) The President shall request advice under
paragraph (1) after consideration of petitions by
classes of employees described in that paragraph
for such advice. The President shall consider
such petitions pursuant to procedures estab-
lished by the President.

(b) Designation of additional members

Subject to the provisions of section 73841(14)(C)
of this title, the members of a class of employ-
ees at a Department of Energy facility, or at an
atomic weapons employer facility, may be treat-
ed as members of the Special Exposure Cohort
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for purposes of the compensation program if the
President, upon recommendation of the Advi-
sory Board on Radiation and Worker Health, de-
termines that—

(1) it is not feasible to estimate with suffi-
cient accuracy the radiation dose that the
class received; and

(2) there is a reasonable likelihood that such
radiation dose may have endangered the
health of members of the class.

(c) Deadlines

(1) Not later than 180 days after the date on
which the President receives a petition for des-
ignation as members of the Special Exposure Co-
hort, the Director of the National Institute for
Occupational Safety and Health shall submit to
the Advisory Board on Radiation and Worker
Health a recommendation on that petition, in-
cluding all supporting documentation.

(2)(A) Upon receipt by the President of a rec-
ommendation of the Advisory Board on Radi-
ation and Worker Health that the President
should determine in the affirmative that para-
graphs (1) and (2) of subsection (b) of this section
apply to a class, the President shall have a pe-
riod of 30 days in which to determine whether
such paragraphs apply to the class and to sub-
mit that determination (whether affirmative or
negative) to Congress.

(B) If the determination submitted by the
President under subparagraph (A) is in the af-
firmative, the President shall also submit a re-
port meeting the requirements of section
73841(14)(C)(ii) of this title.

(C) If the President does not submit a deter-
mination required by subparagraph (A) within
the period required by subparagraph (A), then
upon the day following the expiration of that pe-
riod, it shall be deemed for purposes of section
73841(14)(C)(ii) of this title that the President
submitted the report under that provision on
that day.

(d) Access to information

The Secretary of Energy shall provide, in ac-
cordance with law, the Secretary of Health and
Human Services and the members and staff of
the Advisory Board on Radiation and Worker
Health access to relevant information on worker
exposures, including access to Restricted Data
(as defined in section 2014(y) of this title.l

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3626],
Oct. 30, 2000, 114 Stat. 1654, 1654A-504; Pub. L.
107-107, div. C, title XXXI, §3151(a)(2), Dec. 28,
2001, 115 Stat. 1372; Pub. L. 108-375, div. C, title
XXXI, §3166(b)(1), Oct. 28, 2004, 118 Stat. 2188.)

AMENDMENTS

2004—Subsecs. (c¢), (d). Pub. L. 108-375 added subsec.
(c) and redesignated former subsec. (¢) as (d).

2001—Subsec. (b). Pub. L. 107-107 inserted ‘‘, or at an
atomic weapons employer facility,” after ‘‘Department
of Energy facility’’ in introductory provisions.

§ 7384r. Separate treatment of chronic silicosis
(a) Sense of Congress

Congress finds that employees who worked in
Department of Energy test sites and later con-

1So0 in original. A closing parenthesis should probably follow
“title’.
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tracted chronic silicosis should also be consid-
ered for inclusion in the compensation program.
Recognizing that chronic silicosis resulting
from exposure to silica is not a condition unique
to the nuclear weapons industry, it is not the in-
tent of Congress with this subchapter to estab-
lish a precedent on the question of chronic sili-
cosis as a compensable occupational disease.
Consequently, it is the sense of Congress that a
further determination by the President is appro-
priate before these workers are included in the
compensation program.

(b) Certification by President

A covered employee with chronic silicosis
shall be treated as a covered employee (as de-
fined in section 7384I(1) of this title) for the pur-
poses of the compensation program required by
section 7384d of this title unless the President
submits to Congress not later than 180 days
after October 30, 2000, the certification of the
President that there is insufficient basis to in-
clude such employees. The President shall sub-
mit with the certification any recommendations
about the compensation program with respect to
covered employees with chronic silicosis as the
President considers appropriate.

(c) Exposure to silica in the performance of duty

A covered employee shall, in the absence of
substantial evidence to the contrary, be deter-
mined to have been exposed to silica in the per-
formance of duty for the purposes of the com-
pensation program if, and only if, the employee
was present for a number of work days aggregat-
ing at least 250 work days during the mining of
tunnels at a Department of Energy facility lo-
cated in Nevada or Alaska for tests or experi-
ments related to an atomic weapon.

(d) Covered employee with chronic silicosis

For purposes of this subchapter, the term
“covered employee with chronic silicosis”
means a Department of Energy employee, or a
Department of Energy contractor employee,
with chronic silicosis who was exposed to silica
in the performance of duty as determined under
subsection (c¢) of this section.

(e) Chronic silicosis

For purposes of this subchapter, the term
“‘chronic silicosis” means a nonmalignant lung
disease if—

(1) the initial occupational exposure to silica
dust preceded the onset of silicosis by at least
10 years; and

(2) a written diagnosis of silicosis is made by
a medical doctor and is accompanied by—

(A) a chest radiograph, interpreted by an
individual certified by the National Insti-
tute for Occupational Safety and Health as a
B reader, classifying the existence of pneu-
moconioses of category 1/0 or higher;

(B) results from a computer assisted
tomograph or other imaging technique that
are consistent with silicosis; or

(C) lung biopsy findings consistent with
silicosis.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3627],
Oct. 30, 2000, 114 Stat. 1654, 16564A-505; Pub. L.
107-107, div. C, title XXXI, §3151(a)(3), Dec. 28,
2001, 115 Stat. 1372.)
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AMENDMENTS

2001—Subsec. (e)(2)(A). Pub. L. 107-107 substituted
‘“‘category 1/0”’ for ‘‘category 1/1°.

§7384s. Compensation and benefits to be pro-
vided

(a) Compensation provided

(1) Except as provided in paragraph (2), a cov-
ered employee, or the survivor of that covered
employee if the employee is deceased, shall re-
ceive compensation for the disability or death of
that employee from that employee’s occupa-
tional illness in the amount of $150,000.

(2) A covered employee shall, to the extent
that employee’s occupational illness is estab-
lished beryllium sensitivity, receive beryllium
sensitivity monitoring under subsection (c) of
this section in lieu of compensation under para-
graph (1).

(b) Medical benefits

A covered employee shall receive medical ben-
efits under section 7384t of this title for that em-
ployee’s occupational illness.

(c) Beryllium sensitivity monitoring

An individual receiving beryllium sensitivity
monitoring under this subsection shall receive
the following:

(1) A thorough medical examination to con-
firm the nature and extent of the individual’s
established beryllium sensitivity.

(2) Regular medical examinations thereafter
to determine whether that individual has de-
veloped established chronic beryllium disease.

(d) Payment from compensation fund

The compensation provided under this section,
when authorized or approved by the President,
shall be paid from the compensation fund estab-
lished under section 7384e of this title.

(e) Payments in the case of deceased persons

(1) In the case of a covered employee who is
deceased at the time of payment of compensa-
tion under this section, whether or not the
death is the result of the covered employee’s oc-
cupational illness, such payment may be made
only as follows:

(A) If the covered employee is survived by a
spouse who is living at the time of payment,
such payment shall be made to such surviving
spouse.

(B) If there is no surviving spouse described
in subparagraph (A), such payment shall be
made in equal shares to all children of the cov-
ered employee who are living at the time of
payment.

(C) If there is no surviving spouse described
in subparagraph (A) and if there are no chil-
dren described in subparagraph (B), such pay-
ment shall be made in equal shares to the par-
ents of the covered employee who are living at
the time of payment.

(D) If there is no surviving spouse described
in subparagraph (A), and if there are no chil-
dren described in subparagraph (B) or parents
described in subparagraph (C), such payment
shall be made in equal shares to all grand-
children of the covered employee who are liv-
ing at the time of payment.

(E) If there is no surviving spouse described
in subparagraph (A), and if there are no chil-
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dren described in subparagraph (B), parents
described in subparagraph (C), or grand-
children described in subparagraph (D), then
such payment shall be made in equal shares to
the grandparents of the covered employee who
are living at the time of payment.
(F) Notwithstanding the other provisions of
this paragraph, if there is—
(i) a surviving spouse described in subpara-
graph (A); and
(ii) at least one child of the covered em-
ployee who is living and a minor at the time
of payment and who is not a recognized nat-
ural child or adopted child of such surviving
spouse,

then half of such payment shall be made to
such surviving spouse, and the other half of
such payment shall be made in equal shares to
each child of the covered employee who is liv-
ing and a minor at the time of payment.

(2) If a covered employee eligible for payment
dies before filing a claim under this subchapter,
a survivor of that employee who may receive
payment under paragraph (1) may file a claim
for such payment.

(3) For purposes of this subsection—

(A) the ‘“‘spouse’ of an individual is a wife or
husband of that individual who was married to
that individual for at least one year imme-
diately before the death of that individual;

(B) a ‘‘child” includes a recognized natural
child, a stepchild who lived with an individual
in a regular parent-child relationship, and an
adopted child;

(C) a ‘“‘parent’’ includes fathers and mothers
through adoption;

(D) a ‘‘grandchild” of an individual is a child
of a child of that individual; and

(BE) a ‘‘grandparent’” of an individual is a
parent of a parent of that individual.

(f) Effective date

This section shall take effect on July 31, 2001,
unless Congress otherwise provides in an Act en-
acted before that date.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3628],
Oct. 30, 2000, 114 Stat. 1654, 1654A-506; Pub. L.
107-107, div. C, title XXXI, §3151(a)(4)(A), Dec. 28,
2001, 115 Stat. 1372.)

AMENDMENTS

2001—Subsec. (e). Pub. L. 107-107 amended heading
and text of subsec. (e) generally. Prior to amendment,
text read as follows:

‘(1) Subject to the provisions of this section, if a cov-
ered employee dies before the effective date specified in
subsection (f) of this section, whether or not the death
is a result of that employee’s occupational illness, a
survivor of that employee may, on behalf of that sur-
vivor and any other survivors of that employee, receive
the compensation provided for under this section.

““(2) The right to receive compensation under this sec-
tion shall be afforded to survivors in the same order of
precedence as that set forth in section 8109 of title 5.”

EFFECTIVE DATE OF 2001 AMENDMENT
Amendment by Pub. L. 107-107 effective July 1, 2001,
see section 31561(a)(4)(D) of Pub. L. 107-107, set out as a
note under section 7384! of this title.
§ 7384t. Medical benefits
(a) Medical benefits provided

The United States shall furnish, to an individ-
ual receiving medical benefits under this section
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for an illness, the services, appliances, and sup-
plies prescribed or recommended by a qualified
physician for that illness, which the President
considers likely to cure, give relief, or reduce
the degree or the period of that illness.

(b) Persons furnishing benefits

(1) These services, appliances, and supplies
shall be furnished by or on the order of United
States medical officers and hospitals, or, at the
individual’s option, by or on the order of physi-
cians and hospitals designated or approved by
the President.

(2) The individual may initially select a physi-
cian to provide medical services, appliances, and
supplies under this section in accordance with
such regulations and instructions as the Presi-
dent considers necessary.

(¢) Transportation and expenses

The individual may be furnished necessary and
reasonable transportation and expenses incident
to the securing of such services, appliances, and
supplies.

(d) Commencement of benefits

An individual receiving benefits under this
section shall be furnished those benefits as of
the date on which that individual submitted the
claim for those benefits in accordance with this
subchapter.

(e) Payment from compensation fund

The benefits provided under this section, when
authorized or approved by the President, shall
be paid from the compensation fund established
under section 7384e of this title.

(f) Effective date

This section shall take effect on July 31, 2001,
unless Congress otherwise provides in an Act en-
acted before that date.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3629],
Oct. 30, 2000, 114 Stat. 1654, 1654A-507.)

§7384u. Separate treatment of certain uranium
employees

(a) Compensation provided

An individual who receives, or has received,
$100,000 under section 5 of the Radiation Expo-
sure Compensation Act (42 U.S.C. 2210 note) for
a claim made under that Act (hereafter in this
section referred to as a ‘‘covered uranium em-
ployee’’), or the survivor of that covered ura-
nium employee if the employee is deceased,
shall receive compensation under this section in
the amount of $50,000.

(b) Medical benefits

A covered uranium employee shall receive
medical benefits under section 7384t of this title
for the illness for which that employee received
$100,000 under section 5 of that Act.
(c¢) Coordination with RECA

The compensation and benefits provided in
subsections (a) and (b) of this section are sepa-
rate from any compensation or benefits provided
under that Act.
(d) Payment from compensation fund

The compensation provided under this section
and the compensation provided under section 5
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of the Radiation Exposure Compensation Act,
when authorized or approved by the President,
shall be paid from the compensation fund estab-
lished under section 7384e of this title.

(e) Payments in the case of deceased persons

(1) In the case of a covered employee who is
deceased at the time of payment of compensa-
tion under this section, whether or not the
death is the result of the covered employee’s oc-
cupational illness, such payment may be made
only as follows:

(A) If the covered employee is survived by a
spouse who is living at the time of payment,
such payment shall be made to such surviving
spouse.

(B) If there is no surviving spouse described
in subparagraph (A), such payment shall be
made in equal shares to all children of the cov-
ered employee who are living at the time of
payment.

(C) If there is no surviving spouse described
in subparagraph (A) and if there are no chil-
dren described in subparagraph (B), such pay-
ment shall be made in equal shares to the par-
ents of the covered employee who are living at
the time of payment.

(D) If there is no surviving spouse described
in subparagraph (A), and if there are no chil-
dren described in subparagraph (B) or parents
described in subparagraph (C), such payment
shall be made in equal shares to all grand-
children of the covered employee who are liv-
ing at the time of payment.

(E) If there is no surviving spouse described
in subparagraph (A), and if there are no chil-
dren described in subparagraph (B), parents
described in subparagraph (C), or grand-
children described in subparagraph (D), then
such payment shall be made in equal shares to
the grandparents of the covered employee who
are living at the time of payment.

(F) Notwithstanding the other provisions of
this paragraph, if there is—

(i) a surviving spouse described in subpara-
graph (A); and

(ii) at least one child of the covered em-
ployee who is living and a minor at the time
of payment and who is not a recognized nat-
ural child or adopted child of such surviving
spouse,

then half of such payment shall be made to
such surviving spouse, and the other half of
such payment shall be made in equal shares to
each child of the covered employee who is liv-
ing and a minor at the time of payment.

(2) If a covered employee eligible for payment
dies before filing a claim under this subchapter,
a survivor of that employee who may receive
payment under paragraph (1) may file a claim
for such payment.

(3) For purposes of this subsection—

(A) the ‘“‘spouse’ of an individual is a wife or
husband of that individual who was married to
that individual for at least one year imme-
diately before the death of that individual;

(B) a ‘‘child” includes a recognized natural
child, a stepchild who lived with an individual
in a regular parent-child relationship, and an
adopted child;
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(C) a ‘“‘parent” includes fathers and mothers
through adoption;

(D) a ‘‘grandchild” of an individual is a child
of a child of that individual; and

(E) a ‘‘grandparent’” of an individual is a
parent of a parent of that individual.

(f) Procedures required

The President shall establish procedures to
identify and notify each covered uranium em-
ployee, or the survivor of that covered uranium
employee if that employee is deceased, of the
availability of compensation and benefits under
this section.

(g) Effective date

This section shall take effect on July 31, 2001,
unless Congress otherwise provides in an Act en-
acted before that date.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3630],
Oct. 30, 2000, 114 Stat. 1654, 1654A-507; Pub. L.
107-107, div. C, title XXXI, §3151(a)(4)(B), Dec. 28,
2001, 115 Stat. 1373; Pub. L. 108-375, div. C, title
XXXI, §3165(a), Oct. 28, 2004, 118 Stat. 2187.)

REFERENCES IN TEXT

The Radiation Exposure Compensation Act, referred
to in subsecs. (a) to (d), is Pub. L. 101-426, Oct. 15, 1990,
104 Stat. 920, as amended, which is set out as a note
under section 2210 of this title.

AMENDMENTS

2004—Subsec. (d). Pub. L. 108-375 inserted ‘‘and the
compensation provided under section 5 of the Radiation
Exposure Compensation Act’’ after “The compensation
provided under this section”.

2001—Subsec. (e). Pub. L. 107-107 amended heading
and text of subsec. (e) generally. Prior to amendment,
text read as follows:

‘(1) Subject to the provisions of this section, if a cov-
ered uranium employee dies before the effective date
specified in subsection (g) of this section, whether or
not the death is a result of the illness specified in sub-
section (b) of this section, a survivor of that employee
may, on behalf of that survivor and any other survivors
of that employee, receive the compensation provided
for under this section.

“‘(2) The right to receive compensation under this sec-
tion shall be afforded to survivors in the same order of
precedence as that set forth in section 8109 of title 5.”

EFFECTIVE DATE OF 2001 AMENDMENT

Amendment by Pub. L. 107-107 effective July 1, 2001,
see section 3151(a)(4)(D) of Pub. L. 107-107, set out as a
note under section 7384l of this title.

§7384v. Assistance for claimants and potential
claimants

(a) Assistance for claimants

The President shall, upon the receipt of a re-
quest for assistance from a claimant under the
compensation program, provide assistance to
the claimant in connection with the claim, in-
cluding—

(1) assistance in securing medical testing
and diagnostic services necessary to establish
the existence of a covered beryllium illness,
chronic silicosis, or cancer; and

(2) such other assistance as may be required
to develop facts pertinent to the claim.

(b) Assistance for potential claimants

The President shall take appropriate actions
to inform and assist covered employees who are

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 5664

potential claimants under the compensation
program, and other potential claimants under
the compensation program, of the availability of
compensation under the compensation program,
including actions to—

(1) ensure the ready availability, in paper
and electronic format, of forms necessary for
making claims;

(2) provide such covered employees and other
potential claimants with information and
other support necessary for making claims, in-
cluding—

(A) medical protocols for medical testing

and diagnosis to establish the existence of a

covered beryllium illness, chronic silicosis,

or cancer; and

(B) lists of vendors approved for providing
laboratory services related to such medical
testing and diagnosis; and

(3) provide such additional assistance to
such covered employees and other potential
claimants as may be required for the develop-
ment of facts pertinent to a claim.

(c) Information from beryllium vendors and
other contractors

As part of the assistance program provided
under subsections (a) and (b) of this section, and
as permitted by law, the Secretary of Energy
shall, upon the request of the President, require
a beryllium vendor or other Department of En-
ergy contractor or subcontractor to provide in-
formation relevant to a claim or potential claim
under the compensation program to the Presi-
dent.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3631],
Oct. 30, 2000, 114 Stat. 1654, 16564A-508.)

DELEGATION OF FUNCTIONS

For delegation of certain functions of the President
under this section, see Ex. Ord. No. 13179, Dec. 7, 2000,
65 F.R. 77487, set out as a note under section 7384 of this
title.

§7384w. Subpoenas; oaths; examination of wit-
nesses

The Secretary of Labor, with respect to any
matter under this part, may—

(1) issue subpoenas for and compel the at-
tendance of witnesses;

(2) administer oaths;

(3) examine witnesses; and

(4) require the production of books, papers,
documents, and other evidence.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3632],
as added Pub. L. 108-375, div. C, title XXXI,
§3163(a), Oct. 28, 2004, 118 Stat. 2186.)

§ 7384w-1. Completion of site profiles

(a) In general

To the extent that the Secretary of Labor de-
termines it useful and practicable, the Secretary
of Labor shall direct the Director of the Na-
tional Institute for Occupational Safety and
Health to prepare site profiles for a Department
of Energy facility based on the records, files,
and other data provided by the Secretary of En-
ergy and such other information as is available,
including information available from the former
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worker medical screening programs of the De-
partment of Energy.

(b) Information

The Secretary of Energy shall furnish to the
Secretary of Labor any information that the
Secretary of Labor finds necessary or useful for
the production of such site profiles, including
records from the Department of Energy former
worker medical screening program.

(c) Definition

In this section, the term ‘‘site profile’’ means
an exposure assessment of a facility that identi-
fies the toxic substances or processes that were
commonly used in each building or process of
the facility, and the time frame during which
the potential for exposure to toxic substances
existed.

(d) Time frames

The Secretary of Health and Human Services
shall establish time frames for completing site
profiles for those Department of Energy facili-
ties for which a site profile has not been com-
pleted. Not later than March 1, 2005, the Sec-
retary of Health and Human Services shall sub-
mit to Congress a report setting forth those
time frames.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3633],
as added Pub. L. 108-375, div. C, title XXXI,
§3166(c), Oct. 28, 2004, 118 Stat. 2189.)

PART C—TREATMENT, COORDINATION, AND
FORFEITURE OF COMPENSATION AND BENEFITS

§7385. Offset for certain payments

A payment of compensation to an individual,
or to a survivor of that individual, under this
subchapter shall be offset by the amount of any
payment made pursuant to a final award or set-
tlement on a claim (other than a claim for
worker’s compensation), against any person,
that is based on injuries incurred by that indi-
vidual on account of the exposure for which
compensation is payable under this subchapter.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3641],
Oct. 30, 2000, 114 Stat. 1654, 1654A-509; Pub. L.
108-375, div. C, title XXXI, §3162(a), Oct. 28, 2004,
118 Stat. 2186.)

AMENDMENTS

2004—Pub. L. 108-375 substituted ‘‘this subchapter’
for “part B’ and ‘‘on account of the exposure for which
compensation is payable under this subchapter’ for
“‘on account of the exposure of a covered beryllium em-
ployee, covered employee with cancer, covered em-
ployee with chronic silicosis (as defined in section 7384r
of this title), or covered uranium employee (as defined
in section 7384u of this title), while so employed, to be-
ryllium, radiation, silica, or radiation, respectively’’.

§ 7385a. Subrogation of the United States

Upon payment of compensation under this
subchapter, the United States is subrogated for
the amount of the payment to a right or claim
that the individual to whom the payment was
made may have against any person on account
of injuries referred to in section 7385 of this
title.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3642],
Oct. 30, 2000, 114 Stat. 1654, 1654A-509; Pub. L.
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108-375, div. C, title XXXI, §3162(b), Oct. 28, 2004,
118 Stat. 2186.)

AMENDMENTS

2004—Pub. L. 108-375 substituted ‘‘this subchapter”
for “‘part B”.

§ 7385b. Payment in full settlement of claims

Except as provided in part E, the acceptance
by an individual of payment of compensation
under part B with respect to a covered employee
shall be in full satisfaction of all claims of or on
behalf of that individual against the United
States, against a Department of Energy contrac-
tor or subcontractor, beryllium vendor, or atom-
ic weapons employer, or against any person with
respect to that person’s performance of a con-
tract with the United States, that arise out of
an exposure referred to in section 7385 of this
title.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3643],
Oct. 30, 2000, 114 Stat. 1654, 1654A-509; Pub. L.
108-375, div. C, title XXXI, §3162(c), Oct. 28, 2004,
118 Stat. 2186.)

AMENDMENTS

2004—Pub. L. 108-375 substituted ‘‘Except as provided
in part E, the acceptance” for ‘“The acceptance’.

§ 7385¢c. Exclusivity of remedy against the United
States and against contractors and sub-
contractors

(a) In general

The liability of the United States or an instru-
mentality of the United States under this sub-
chapter with respect to a cancer (including a
specified cancer), chronic silicosis, covered be-
ryllium illness, or death related thereto of a
covered employee is exclusive and instead of all
other liability—

(1) of—

(A) the United States;

(B) any instrumentality of the United
States;

(C) a contractor that contracted with the
Department of Energy to provide manage-
ment and operation, management and inte-
gration, or environmental remediation of a
Department of Energy facility (in its capac-
ity as a contractor);

(D) a subcontractor that provided services,
including construction, at a Department of
Energy facility (in its capacity as a sub-
contractor); and

(E) an employee, agent, or assign of an en-
tity specified in subparagraphs (A) through
(D);

(2) to—

(A) the covered employee;

(B) the covered employee’s legal represent-
ative, spouse, dependents, survivors, and
next of kin; and

(C) any other person, including any third
party as to whom the covered employee, or
the covered employee’s legal representative,
spouse, dependents, survivors, or next of kin,
has a cause of action relating to the cancer
(including a specified cancer), chronic silico-
sis, covered beryllium illness, or death,
otherwise entitled to recover damages from
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the United States, the instrumentality, the
contractor, the subcontractor, or the em-
ployee, agent, or assign of one of them,

because of the cancer (including a specified can-
cer), chronic silicosis, covered beryllium illness,
or death in any proceeding or action including a
direct judicial proceeding, a civil action, a pro-
ceeding in admiralty, or a proceeding under a
tort liability statute or the common law.

(b) Applicability

This section applies to all cases filed on or
after October 30, 2000.

(c) Workers’ compensation

This section does not apply to an administra-
tive or judicial proceeding under a Federal or
State workers’ compensation law.

(d) Applicability to part E

This section applies with respect to part E to
the covered medical condition or covered illness
or death of a covered DOE contractor employee
on the same basis as it applies with respect to
part B to the cancer (including a specified can-
cer), chronic silicosis, covered beryllium illness,
or death of a covered employee.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3644],
Oct. 30, 2000, 114 Stat. 1654, 1654A-509; Pub. L.
108-375, div. C, title XXXI, §3162(d), Oct. 28, 2004,
118 Stat. 2186.)

AMENDMENTS
2004—Subsec. (d). Pub. L. 108-375 added subsec. (d).

§7385d. Election of remedy for beryllium employ-
ees and atomic weapons employees

(a) Effect of tort cases filed before enactment of
original law

(1) Except as provided in paragraph (2), if an
otherwise eligible individual filed a tort case
specified in subsection (d) of this section before
October 30, 2000, such individual shall be eligible
for compensation and benefits under part B.

(2) If such tort case remained pending as of De-
cember 28, 2001, and such individual does not dis-
miss such tort case before December 31, 2003,
such individual shall not be eligible for such
compensation or benefits.

(b) Effect of tort cases filed between enactment
of original law and enactment of 2001
amendments

(1) Except as provided in paragraph (2), if an
otherwise eligible individual filed a tort case
specified in subsection (d) of this section during
the period beginning on October 30, 2000, and
ending on December 28, 2001, such individual
shall not be eligible for such compensation or
benefits.

(2) If such individual dismisses such tort case
on or before the last permissible date specified
in paragraph (3), such individual shall be eligible
for such compensation or benefits.

(3) The last permissible date referred to in
paragraph (2) is the later of the following dates:

(A) April 30, 2003.

(B) The date that is 30 months after the date
the individual first becomes aware that an ill-
ness covered by part B of a covered employee
may be connected to the exposure of the cov-
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ered employee in the performance of duty
under section 7384n of this title.

(c) Effect of tort cases filed after enactment of
2001 amendments

(1) If an otherwise eligible individual files a
tort case specified in subsection (d) of this sec-
tion after December 28, 2001, such individual
shall not be eligible for such compensation or
benefits if a final court decision is entered
against such individual in such tort case.

(2) If such a final court decision is not entered,
such individual shall nonetheless not be eligible
for such compensation or benefits, except as fol-
lows: If such individual dismisses such tort case
on or before the last permissible date specified
in paragraph (3), such individual shall be eligible
for such compensation and benefits.

(3) The last permissible date referred to in
paragraph (2) is the later of the following dates:

(A) April 30, 2003.

(B) The date that is 30 months after the date
the individual first becomes aware that an ill-
ness covered by part B of a covered employee
may be connected to the exposure of the cov-
ered employee in the performance of duty
under section 7384n of this title.

(d) Covered tort cases

A tort case specified in this subsection is a
tort case alleging a claim referred to in section
7385b of this title against a beryllium vendor or
atomic weapons employer.

(e) Workers’ compensation

This section does not apply to an administra-
tive or judicial proceeding under a State or Fed-
eral workers’ compensation law.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3645],
Oct. 30, 2000, 114 Stat. 1654, 1654A-510; Pub. L.
107-107, div. C, title XXXI, §3151(a)(5), Dec. 28,
2001, 115 Stat. 1374.)

AMENDMENTS

2001—Subsecs. (a) to (d). Pub. L. 107-107 amended
headings and text of subsecs. (a) to (d) generally, sub-
stituting present provisions for provisions relating to
election to file suit in subsec. (a), applicable time lim-
its in subsec. (b), dismissal of claims in subsec. (¢), and
dismissal of pending suit in subsec. (d).

§7385e. Certification of treatment of payments
under other laws

Compensation or benefits provided to an indi-
vidual under this subchapter—

(1) shall be treated for purposes of the inter-
nal revenue laws of the United States as dam-
ages for human suffering; and

(2) shall not be included as income or re-
sources for purposes of determining eligibility
to receive benefits described in section
3803(c)(2)(C) of title 31 or the amount of such
benefits.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3646],
Oct. 30, 2000, 114 Stat. 1654, 1654A-510; Pub. L.
108-375, div. C, title XXXI, §3162(e), Oct. 28, 2004,
118 Stat. 2186.)

AMENDMENTS

2004—Pub. L. 108-375 substituted ‘‘this subchapter”
for “‘part B”.
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§7385f. Claims not assignable or transferable;
choice of remedies

(a) Claims not assignable or transferable

No claim cognizable under this subchapter
shall be assignable or transferable.

(b) Choice of remedies

No individual may receive more than one pay-
ment of compensation under part B.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3647],
Oct. 30, 2000, 114 Stat. 1654, 1654A-511; Pub. L.
108-375, div. C, title XXXI, §3162(f), Oct. 28, 2004,
118 Stat. 2186.)

AMENDMENTS

2004—Subsec. (a). Pub. L. 108-375 substituted ‘‘this
subchapter’”’ for ‘“‘part B”.

§7385g. Attorney fees
(a) General rule

Notwithstanding any contract, the representa-
tive of an individual may not receive, for serv-
ices rendered in connection with the claim of an
individual for payment of lump-sum compensa-
tion under part B, more than that percentage
specified in subsection (b) of this section of a
payment made under part B on such claim.

(b) Applicable percentage limitations

The percentage referred to in subsection (a) of
this section is—
(1) 2 percent for the filing of an initial claim
for payment of lump-sum compensation; and
(2) 10 percent with respect to objections to a
recommended decision denying payment of
lump-sum compensation.

(c) Inapplicability to other services

This section shall not apply with respect to
services rendered that are not in connection
with such a claim for payment of lump-sum
compensation.

(d) Penalty

Any such representative who violates this sec-
tion shall be fined not more than $5,000.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3648],
Oct. 30, 2000, 114 Stat. 1654, 1654A-511; Pub. L.
107-107, div. C, title XXXI, §3151(a)(6), Dec. 28,
2001, 115 Stat. 1375.)

AMENDMENTS

2001—Subsec. (a). Pub. L. 107-107, §3151(a)(6)(A), in-
serted ‘‘for payment of lump-sum compensation’ after
“the claim of an individual”’.

Subsec. (b)(1). Pub. L. 107-107, §3151(a)(6)(B), inserted
“for payment of lump-sum compensation” after ‘‘ini-
tial claim™.

Subsec. (b)(2). Pub. L. 107-107, §3151(a)(6)(C), sub-
stituted “with respect to objections to a recommended
decision denying payment of lump-sum compensation’
for ‘“‘with respect to any claim with respect to which a
representative has made a contract for services before
October 30, 2000,

Subsecs. (¢), (d). Pub. L. 107-107, §3151(a)(6)(D), (B),
added subsec. (¢) and redesignated former subsec. (c) as
(d).

§7385h. Certain claims not affected by awards of
damages

A payment under this subchapter shall not be
considered as any form of compensation or reim-
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bursement for a loss for purposes of imposing li-
ability on any individual receiving such pay-
ment, on the basis of such receipt, to repay any
insurance carrier for insurance payments, or to
repay any person on account of worker’s com-
pensation payments; and a payment under this
subchapter shall not affect any claim against an
insurance carrier with respect to insurance or
against any person with respect to worker’s
compensation.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3649],
Oct. 30, 2000, 114 Stat. 1654, 1654A-511; Pub. L.
108-375, div. C, title XXXI, §3162(g), Oct. 28, 2004,
118 Stat. 2186.)

AMENDMENTS

2004—Pub. L. 108-375 substituted ‘‘this subchapter”
for “‘part B’ in two places.

§ 7385i. Forfeiture of benefits by convicted felons
(a) Forfeiture of compensation

Any individual convicted of a violation of sec-
tion 1920 of title 18, or any other Federal or
State criminal statute relating to fraud in the
application for or receipt of any benefit under
this subchapter or under any other Federal or
State workers’ compensation law, shall forfeit
(as of the date of such conviction) any entitle-
ment to any compensation or benefit under this
subchapter such individual would otherwise be
awarded for any injury, illness or death covered
by this subchapter for which the time of injury
was on or before the date of the conviction.

(b) Information

Notwithstanding section 552a of title 5, or any
other Federal or State law, an agency of the
United States, a State, or a political subdivision
of a State shall make available to the President,
upon written request from the President and if
the President requires the information to carry
out this section, the names and Social Security
account numbers of individuals confined, for
conviction of a felony, in a jail, prison, or other
penal institution or correctional facility under
the jurisdiction of that agency.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3650],
Oct. 30, 2000, 114 Stat. 1654, 1654A-511; Pub. L.
108-375, div. C, title XXXI, §3162(h), Oct. 28, 2004,
118 Stat. 2186.)

AMENDMENTS

2004—Subsec. (a). Pub. L. 108-375 substituted ‘‘this
subchapter’’ for ‘‘part B’ wherever appearing.

§7385j. Coordination with other Federal radi-
ation compensation laws

Except in accordance with section 7384u of this
title, an individual may not receive compensa-
tion or benefits under the compensation pro-
gram for cancer and also receive compensation
under the Radiation Exposure Compensation
Act (42 U.S.C. 2210 note) or section 1112(c) of
title 38.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3651],
Oct. 30, 2000, 114 Stat. 1654, 1654A-512.)

REFERENCES IN TEXT

The Radiation Exposure Compensation Act, referred
to in text, is Pub. L. 101-426, Oct. 15, 1990, 104 Stat. 920,
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as amended, which is set out as a note under section
2210 of this title.

§ 7385j-1. Social Security earnings information

Notwithstanding the provision of section 552a
of title 5 or any other provision of Federal or
State law, the Social Security Administration
shall make available to the Secretary of Labor,
upon written request, the Social Security earn-
ings information of living or deceased employees
who may have sustained an illness that is the
subject of a claim under this subchapter, which
the Secretary of Labor may require to carry out
the provisions of this subchapter.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3652],
as added Pub. L. 108-375, div. C, title XXXI,
§3163(b), Oct. 28, 2004, 118 Stat. 2187.)

§7385j-2. Recovery and waiver of overpayments

(a) In general

When an overpayment has been made to an in-
dividual under this subchapter because of an
error of fact or law, recovery shall be made
under regulations prescribed by the Secretary of
Labor by decreasing later payments to which
the individual is entitled. If the individual dies
before the recovery is completed, recovery shall
be made by decreasing later benefits payable
under this subchapter with respect to the indi-
vidual’s death.

(b) Waiver

Recovery by the United States under this sec-
tion may not be made when incorrect payment
has been made to an individual who is without
fault and when adjustment or recovery would
defeat the purpose of this subchapter or would
be against equity and good conscience.

(¢) Liability

A certifying or disbursing official is not liable
for an amount certified or paid by him when re-
covery of the amount is waived under subsection
(b) of this section, or when recovery under sub-
section (a) of this section is not completed be-
fore the death of all individuals against whose
benefits deductions are authorized.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3653],
as added Pub. L. 108-375, div. C, title XXXI,
§3163(c), Oct. 28, 2004, 118 Stat. 2187.)

PART D—ASSISTANCE IN STATE WORKERS’
COMPENSATION PROCEEDINGS

§73850. Repealed. Pub. L. 108-375, div. C, title
XXXI, §3162(i), Oct. 28, 2004, 118 Stat. 2186

Section, Pub. L. 106-398, §1 [div. C, title XXXVI,
§3661], Oct. 30, 2000, 114 Stat. 1654, 1654A-512, authorized
Secretary of Energy to enter agreements with States to
provide assistance to Department of Energy contractor
employees in filing claims under the appropriate State
workers’ compensation system.

PART E—CONTRACTOR EMPLOYEE COMPENSATION

§ 7385s. Definitions

In this part:

(1) The term ‘‘covered DOE contractor em-
ployee” means any Department of Energy con-
tractor employee determined under section
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7385s—4 of this title to have contracted a cov-
ered illness through exposure at a Department
of Energy facility.

(2) The term ‘‘covered illness’” means an ill-
ness or death resulting from exposure to a
toxic substance.

(3) The term ‘‘Secretary’” means the Sec-
retary of Labor.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3671],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2178.)

§ 7385s-1. Compensation to be provided

Subject to the other provisions of this part:
(1) Contractor employees

A covered DOE contractor employee shall
receive contractor employee compensation
under this part in accordance with section
7385652 of this title.

(2) Survivors

After the death of a covered DOE contractor
employee, compensation referred to in para-
graph (1) shall not be paid. Instead, the sur-
vivor of that employee shall receive com-
pensation as follows:

(A) Except as provided in subparagraph
(B), the survivor of that employee shall re-
ceive contractor employee compensation
under this part in accordance with section
7385s-3 of this title.

(B) In a case in which the employee’s
death occurred after the employee applied
under this part and before compensation was
paid under paragraph (1), and the employee’s
death occurred from a cause other than the
covered illness of the employee, the survivor
of that employee may elect to receive, in
lieu of compensation under subparagraph
(A), the amount of contractor employee
compensation that the employee would have
received in accordance with section 738552
of this title if the employee’s death had not
occurred before compensation was paid
under paragraph (1).

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3672],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2178.)

§ 7385s-2. Compensation schedule for contractor
employees

(a) Compensation provided

The amount of contractor employee com-
pensation under this part for a covered DOE con-
tractor employee shall be the sum of the
amounts determined under paragraphs (1) and
(2), as follows:

(1) Impairment

(A) The Secretary shall determine—

(i) the minimum impairment rating of
that employee, expressed as a number of per-
centage points; and

(ii) the number of those points that are the
result of any covered illness contracted by
that employee through exposure to a toxic
substance at a Department of Energy facil-
ity.

(B) The employee shall receive an amount
under this paragraph equal to $2,5600 multiplied
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by the number referred to in clause (ii) of sub-
paragraph (A).

(2) Wage loss

(A) The Secretary shall determine—

(i) the calendar month during which the
employee first experienced wage loss as the
result of any covered illness contracted by
that employee through exposure to a toxic
substance at a Department of Energy facil-
ity;

(ii) the average annual wage of the em-
ployee for the 36-month period immediately
preceding the calendar month referred to in
clause (i), excluding any portions of that pe-
riod during which the employee was unem-
ployed; and

(iii) beginning with the calendar year that
includes the calendar month referred to in
clause (i), through and including the cal-
endar year during which the employee at-
tained normal retirement age (for purposes
of the Social Security Act [42 U.S.C. 301 et
seq.))—

(I) the number of calendar years during
which, as the result of any covered illness
contracted by that employee through ex-
posure to a toxic substance at a Depart-
ment of Energy facility, the employee’s
annual wage exceeded 50 percent of the av-
erage annual wage determined under
clause (ii), but did not exceed 75 percent of
the average annual wage determined under
clause (ii); and

(IT) the number of calendar years during
which, as the result of any covered illness
contracted by that employee through ex-
posure to a toxic substance at a Depart-
ment of Energy facility, the employee’s
annual wage did not exceed 50 percent of
the average annual wage determined under
clause (ii).

(B) The employee shall receive an amount
under this paragraph equal to the sum of—

(i) $10,000 multiplied by the number re-
ferred to in clause (iii)(I) of subparagraph
(A); and

(ii) $15,000 multiplied by the number re-
ferred to in clause (iii)(II) of subparagraph
(A).

(b) Determination of minimum impairment rat-
ing

For purposes of subsection (a) of this section,
a minimum impairment rating shall be deter-
mined in accordance with the American Medical
Association’s Guides to the Evaluation of Per-
manent Impairment.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3673],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2179.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec.
(a)(2)(A)(iii), is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as
amended, which is classified generally to chapter 7
(§301 et seq.) of this title. For complete classification of
this Act to the Code, see section 1305 of this title and
Tables.
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§ 7385s-3. Compensation schedule for survivors
(a) Categories of compensation

The amount of contractor employee com-
pensation under this part for the survivor of a
covered DOE contractor employee shall be de-
termined as follows:

(1) Category one

The survivor shall receive the amount of
$125,000, if the Secretary determines that—

(A) the employee would have been entitled
to compensation under section 7385s—4 of this
title for a covered illness; and

(B) it is at least as likely as not that expo-
sure to a toxic substance at a Department of
Energy facility was a significant factor in
aggravating, contributing to, or causing the
death of such employee.

(2) Category two

The survivor shall receive the amount of
$150,000, if paragraph (1) applies to the em-
ployee and the Secretary also determines that
there was an aggregate period of not less than
10 years, before the employee attained normal
retirement age (for purposes of the Social Se-
curity Act [42 U.S.C. 301 et seq.]), during
which, as the result of any covered illness con-
tracted by that employee through exposure to
a toxic substance at a Department of Energy
facility, the employee’s annual wage did not
exceed 50 percent of the average annual wage
of that employee, as determined under section
73856s-2(a)(2)(A)(ii) of this title.

(3) Category three

The survivor shall receive the amount of
$175,000, if paragraph (1) applies to the em-
ployee and the Secretary also determines that
there was an aggregate period of not less than
20 years, before the employee attained normal
retirement age (for purposes of the Social Se-
curity Act [42 U.S.C. 301 et seq.]), during
which, as the result of any covered illness con-
tracted by that employee through exposure to
a toxic substance at a Department of Energy
facility, the employee’s annual wage did not
exceed 50 percent of the average annual wage
of that employee, as determined under section
73856s-2(a)(2)(A)(ii) of this title.

(b) One amount only

The survivor of a covered DOE contractor em-
ployee to whom more than one amount under
subsection (a) of this section applies shall re-
ceive only the highest such amount.

(c) Determination and allocation of shares

The amount under subsection (a) of this sec-
tion shall be paid only as follows:

(1) If a covered spouse is alive at the time of
payment, such payment shall be made to such
surviving spouse.

(2) If there is no covered spouse described in
paragraph (1), such payment shall be made in
equal shares to all covered children who are
alive at the time of payment.

(3) Notwithstanding the other provisions of
this subsection, if there is—

(A) a covered spouse described in para-
graph (1); and

(B) at least one covered child of the em-
ployee who is living at the time of payment
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and who is not a recognized natural child or
adopted child of such covered spouse,

then half of such payment shall be made to
such covered spouse, and the other half of such
payment shall be made in equal shares to each
covered child of the employee who is living at
the time of payment.

(d) Definitions
In this section:

(1) The term ‘‘covered spouse’” means a
spouse of the employee who was married to
the employee for at least one year imme-
diately before the employee’s death.

(2) The term ‘‘covered child” means a child
of the employee who, as of the employee’s
death—

(A) had not attained the age of 18 years;

(B) had not attained the age of 23 years
and was a full-time student who had been
continuously enrolled as a full-time student
in one or more educational institutions
since attaining the age of 18 years; or

(C) had been incapable of self-support.

(3) The term ‘‘child” includes a recognized
natural child, a stepchild who lived with an in-
dividual in a regular parent-child relationship,
and an adopted child.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3674],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2180.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec. (a)(2),
(3), is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended,
which is classified generally to chapter 7 (§301 et seq.)
of this title. For complete classification of this Act to
the Code, see section 1305 of this title and Tables.

§7385s-4. Determinations regarding contraction
of covered illnesses

(a) Cases determined under part B

A determination under part B that a Depart-
ment of Energy contractor employee is entitled
to compensation under that part for an occupa-
tional illness shall be treated for purposes of
this part as a determination that the employee
contracted that illness through exposure at a
Department of Energy facility.

(b) Cases determined under former part D

In the case of a covered illness of an employee
with respect to which a panel has made a posi-
tive determination under section 73850(d) of this
title and the Secretary of Energy has accepted
that determination under section 73850(e)(2) of
this title, or with respect to which a panel has
made a negative determination under section
73850(d) of this title and the Secretary of Energy
has found significant evidence to the contrary
under section 73850(e)(2) of this title, that deter-
mination shall be treated for purposes of this
part as a determination that the employee con-
tracted the covered illness through exposure at
a Department of Energy facility.

(c) Other cases

(1) In any other case, a Department of Energy
contractor employee shall be determined for
purposes of this part to have contracted a cov-
ered illness through exposure at a Department
of Energy facility if—
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(A) it is at least as likely as not that expo-
sure to a toxic substance at a Department of
Energy facility was a significant factor in ag-
gravating, contributing to, or causing the ill-
ness; and

(B) it is at least as likely as not that the ex-
posure to such toxic substance was related to
employment at a Department of Energy facil-
ity.

(2) A determination under paragraph (1) shall
be made by the Secretary.
(d) Applications by spouses and children

If a spouse or child of a Department of Energy
contractor employee applies for benefits under
this part, the Secretary shall make a determina-
tion under this section with respect to that em-
ployee without regard to whether the spouse is
a ‘‘covered spouse’’, or the child is a ‘‘covered
child”’, under this part.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3675],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2181.)

REFERENCES IN TEXT
Section 73850 of this title, referred to in subsec. (b),

was repealed by Pub. L. 108-375, div. C, title XXXI,
§3162(i), Oct. 28, 2004, 118 Stat. 2186.

§7385s-5. Applicability to certain uranium em-
ployees

(a) In general

This part shall apply to—

(1) a section 5 payment recipient who con-
tracted a section 5 illness through a section 5
exposure at a section 5 facility, or

(2) a section 5 uranium worker determined
under section 7385s—4(c) of this title to have
contracted a covered illness through exposure
to a toxic substance at a section 5 mine or
mill,

(or to the survivor of that employee, as applica-
ble) on the same basis as it applies to a Depart-
ment of Energy contractor employee determined
under section 7385s—4 of this title to have con-
tracted a covered illness through exposure to a
toxic substance at a Department of Energy facil-
ity (or to the survivor of that employee, as ap-
plicable).

(b) Definitions

In this section:

(1) The term ‘‘section 5 payment recipient”
means an individual who receives, or has re-
ceived, $100,000 under section 5 of the Radi-
ation Exposure Compensation Act (42 U.S.C.
2210 note) for a claim made under that Act.

(2) The terms ‘‘section 5 exposure’’, ‘‘section
5 facility’’, and ‘‘section 5 illness’” mean the
exposure, facility, and illness, respectively, to
which an individual’s status as a section 5 pay-
ment recipient relates.

(3) The term ‘‘section 5 uranium worker”’
means an individual to whom subsection
(a)(1)(A)({@) of section 5 of the Radiation Expo-
sure Compensation Act applies (whether di-
rectly or by reason of subsection (a)(2) of this
section).

(4) The term ‘‘section 5 mine or mill”’ means
the mine or mill to which an individual’s
status as a section 5 uranium worker relates.
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(Pub. L. 106-398, §1 [div. C, title XXXVI, §3676],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2182.)

REFERENCES IN TEXT

The Radiation Exposure Compensation Act, referred
to in subsec. (b), is Pub. L. 101-426, Oct. 15, 1990, 104
Stat. 920, as amended, which is set out as a note under
section 2210 of this title.

§ 7385s-6. Administrative and judicial review

(a) Judicial review

A person adversely affected or aggrieved by a
final decision of the Secretary under this part
may review that order in the United States dis-
trict court in the district in which the injury
was sustained, the employee lives, the survivor
lives, or the District of Columbia, by filing in
such court within 60 days after the date on
which that final decision was issued a written
petition praying that such decision be modified
or set aside. The person shall also provide a copy
of the petition to the Secretary. Upon such fil-
ing, the court shall have jurisdiction over the
proceeding and shall have the power to affirm,
modify, or set aside, in whole or in part, such de-
cision. The court may modify or set aside such
decision only if the court determines that such
decision was arbitrary and capricious.

(b) Administrative review

The Secretary shall ensure that recommended
decisions of the Secretary with respect to a
claim under this part are subject to administra-
tive review. The Secretary shall prescribe regu-
lations for carrying out such review or shall
apply to this part the regulations applicable to
recommended decisions under part B.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3677],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2182.)

§ 7385s-7. Physicians services

(a) In general

The Secretary may utilize the services of phy-
sicians for purposes of making determinations
under this part.

(b) Physicians

Any physicians whose services are utilized
under subsection (a) of this section shall possess
appropriate expertise and experience in the eval-
uation and determination of the extent of per-
manent physical impairments or in the evalua-
tion and diagnosis of illnesses or deaths aggra-
vated, contributed to, or caused by exposure to
toxic substances.

(c) Arrangement

The Secretary may secure the services of phy-
sicians utilized under subsection (a) of this sec-
tion through the appointment of physicians or
by contract.
(Pub. L. 106-398, §1 [div. C, title XXXVI, §3678],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2182.)

§ 7385s-8. Medical benefits

A covered DOE contractor employee shall be
furnished medical benefits specified in section
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7384t of this title for the covered illness to the
same extent, and under the same conditions and
limitations, as an individual eligible for medical
benefits under that section is furnished medical
benefits under that section.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3679],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2183.)

§ 7385s-9. Attorney fees

Section 73856g of this title shall apply to a pay-
ment under this part to the same extent that it
applies to a payment under part B.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3680],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2183.)

§ 7385s-10. Administrative matters
(a) In general

The Secretary shall administer this part.
(b) Contract authority

The Secretary may enter into contracts with
appropriate persons and entities to administer
this part.

(c) Records

(1)(A) The Secretary of Energy shall provide to
the Secretary all records, files, and other data,
whether paper, electronic, imaged, or otherwise,
developed by the Secretary of Energy that are
applicable to the administration of this part, in-
cluding records, files, and data on facility indus-
trial hygiene, employment of individuals or
groups, exposure and medical records, and
claims applications.

(B) In providing records, files, and other data
under this paragraph, the Secretary of Energy
shall preserve the current organization of such
records, files, and other data, and shall provide
such description and indexing of such records,
files, and other data as the Secretary considers
appropriate to facilitate their use by the Sec-
retary.

(2) The Secretary of Energy and the Secretary
shall jointly undertake such actions as are ap-
propriate to retrieve records applicable to the
claims of Department of Energy contractor em-
ployees for contractor employee compensation
under this part, including employment records,
records of exposure to beryllium, radiation, sili-
ca, or other toxic substances, and records re-
garding medical treatment.

(d) Information

At the request of the Secretary, the Secretary
of Energy and any contractor who employed a
Department of Energy contractor employee
shall, within time periods specified by the Sec-
retary, provide to the Secretary and to the em-
ployee information or documents in response to
the request.

(e) Regulations

The Secretary shall prescribe regulations nec-
essary for the administration of this part. The
initial regulations shall be prescribed not later
than 210 days after October 28, 2004. The Sec-
retary may prescribe interim final regulations
necessary to meet the deadlines specified in this
part.
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(f) Transition provisions

(1) The Secretary shall commence the admin-
istration of the provisions of this part not later
than 210 days after October 28, 2004.

(2) Until the commencement of the adminis-
tration of this part, the Department of Energy
Physicians Panels appointed pursuant to part D
shall continue to consider and issue determina-
tions concerning any cases pending before such
Panels immediately before October 28, 2004.

(3) The Secretary shall take such actions as
are appropriate to identify other activities
under part D that will continue until the com-
mencement of the administration of this part.
(g) Previous applications

Upon the commencement of the administra-
tion of this part, any application previously
filed with the Secretary of Energy pursuant to
part D shall be considered to have been filed
with the Secretary as a claim for benefits pursu-
ant to this part.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3681],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2183.)

REFERENCES IN TEXT
Part D, referred to in subsecs. (f)(2), (3) and (g), was

repealed by Pub. L. 108-375, div. C, title XXXI, §3162(i),
Oct. 28, 2004, 118 Stat. 2186.

§7385s-11. Coordination of benefits with respect
to State workers compensation

(a) In general

An individual who has been awarded com-
pensation under this part, and who has also re-
ceived benefits from a State workers compensa-
tion system by reason of the same covered ill-
ness, shall receive compensation specified in
this part reduced by the amount of any workers
compensation benefits, other than medical bene-
fits and benefits for vocational rehabilitation,
that the individual has received under the State
workers compensation system by reason of the
covered illness, after deducting the reasonable
costs, as determined by the Secretary, of obtain-
ing those benefits under the State workers com-
pensation system.

(b) Waiver

The Secretary may waive the provisions of
subsection (a) of this section if the Secretary de-
termines that the administrative costs and bur-
dens of implementing subsection (a) of this sec-
tion with respect to a particular case or class of
cases justifies such a waiver.

(c) Information

Notwithstanding any other provision of law,
each State workers compensation authority
shall, upon request of the Secretary, provide to
the Secretary on a quarterly basis information
concerning workers compensation benefits re-
ceived by any covered DOE contractor employee
entitled to compensation or benefits under this
part, which shall include the name, Social Secu-
rity number, and nature and amount of workers
compensation benefits for each such employee
for which the request was made.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3682],

as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2184.)
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§ 7385s-12. Maximum aggregate compensation

For each individual whose illness or death
serves as the basis for compensation or benefits
under this part, the total amount of compensa-
tion (other than medical benefits) paid under
this part, to all persons, in the aggregate, on the
basis of that illness or death shall not exceed
$250,000.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3683],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2184.)

§ 7385s-13. Funding of administrative costs

There is authorized and hereby appropriated
to the Secretary for fiscal year 2005 and there-
after such sums as may be necessary to carry
out this part.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3684],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2184.)

§ 7385s-14. Payment of compensation and bene-
fits from compensation fund

The compensation and benefits provided under
this subchapter, when authorized or approved by
the President, shall be paid from the compensa-
tion fund established under section 7384e of this
title.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3685],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2185.)

§ 7385s-15. Office of Ombudsman

(a) Establishment

There is established in the Department of
Labor an office to be known as the ‘‘Office of the
Ombudsman’ (in this section referred to as the
“Office”’).

(b) Head

The head of the Office shall be the Ombuds-
man. The individual serving as Ombudsman
shall be either of the following:

(1) An officer or employee of the Department
of Labor designated by the Secretary for pur-
poses of this section from among officers and
employees of the Department who have experi-
ence and expertise necessary to carry out the
duties of the Office specified in subsection (c)
of this section.

(2) An individual employed by the Secretary
from the private sector from among individ-
uals in the private sector who have experience
and expertise necessary to carry out the duties
of the Office specified in subsection (c¢) of this
section.

(c) Duties

The duties of the Office shall be as follows:

(1) To provide information on the benefits
available under this part and on the require-
ments and procedures applicable to the provi-
sion of such benefits.

(2) To make recommendations to the Sec-
retary regarding the location of centers (to be
known as ‘‘resource centers’’) for the accept-
ance and development of claims for benefits
under this part.
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(3) To carry out such other duties with re-
spect to this part as the Secretary shall speci-
fy for purposes of this section.

(d) Independent Office

The Secretary shall take appropriate actions
to ensure the independence of the Office within
the Department of Labor, including independ-
ence from other officers and employees of the
Department engaged in activities relating to the
administration of the provisions of this part.

(e) Annual report

(1) Not later than February 15 each year, the
Ombudsman shall submit to Congress a report
on activities under this part.

(2) Each report under paragraph (1) shall set
forth the following:

(A) The number and types of complaints,
grievances, and requests for assistance re-
ceived by the Ombudsman under this part dur-
ing the preceding year.

(B) An assessment of the most common dif-
ficulties encountered by claimants and poten-
tial claimants under this part during the pre-
ceding year.

(3) The first report under paragraph (1) shall
be the report submitted in 2006.

(f) Outreach

The Secretary of Labor and the Secretary of
Health and Human Services shall each under-
take outreach to advise the public of the exist-
ence and duties of the Office.

(g) Sunset

Effective October 28, 2012, this section shall
have no further force or effect.

(Pub. L. 106-398, §1 [div. C, title XXXVI, §3686],
as added Pub. L. 108-375, div. C, title XXXI,
§3161, Oct. 28, 2004, 118 Stat. 2185; amended Pub.
L. 110-181, div. C, title XXXI, §3116, Jan. 28, 2008,
122 Stat. 578.)

AMENDMENTS

2008—Subsec. (g). Pub. L. 110-181 substituted ‘‘October
28, 2012’ for ‘‘on the date that is 3 years after October
28, 2004”°.

SUBCHAPTER XVII—[Repealed]

AMENDMENTS

2003—Pub. L. 108-136, div. C, title XXXI, §3141(m)(1),
Nov. 24, 2003, 117 Stat. 1787, struck out heading for sub-
chapter XVII “Department of Energy National Secu-
rity Authorizations General Provisions”.

§§ 7386 to 7386k. Transferred

CODIFICATION

Sections 7386 to 7386k, Pub. L. 107-314, div. C, title
XXXVI, §§3620-3631, Dec. 2, 2002, 116 Stat. 2756-2762, were
renumbered sections 4701 to 4712, respectively, of Pub.
L. 107-314, the Bob Stump National Defense Authoriza-
tion Act for Fiscal Year 2003, by Pub. L. 108-136, div. C,
title XXXI, §3141(j)(2)(A)—(C), Nov. 24, 2003, 117 Stat.
1781, and are classified to sections 2741 to 2752, respec-
tively, of Title 50, War and National Defense.

Section 7386 related to definitions for purposes of
former sections 7386 to 7386k of this title.

Section 7386a related to reprogramming of amounts
appropriated pursuant to a Department of Energy na-
tional security authorization.

Section 7386b related to minor construction projects.
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Section 7386c related to limits on construction
projects.

Section 7386d related to fund transfer authority.

Section 7386e related to conceptual and construction
design.

Section 7386f related to authority for emergency
planning, design, and construction activities.

Section 7386g related to scope of authority to carry
out plant projects.

Section 7386h related to availability of funds.

Section 73861 related to transfer of defense environ-
mental management funds.

Section 7386j related to transfer of weapons activities
funds.

Section 7386k related to funds available for all na-
tional security programs of the Department of Energy.

CHAPTER 85—AIR POLLUTION PREVENTION
AND CONTROL

SUBCHAPTER I—PROGRAMS AND ACTIVITIES

PART A—AIR QUALITY AND EMISSION LIMITATIONS

Sec.

7401. Congressional findings and declaration of pur-
pose.

7402. Cooperative activities.

7403. Research, investigation, training, and other
activities.

7404. Research relating to fuels and vehicles.

7405. Grants for support of air pollution planning
and control programs.

7406. Interstate air quality agencies; program cost
limitations.

7407. Air quality control regions.

7408. Air quality criteria and control techniques.

7409. National primary and secondary ambient air
quality standards.

7410. State implementation plans for national pri-
mary and secondary ambient air quality
standards.

T411. Standards of performance for new stationary
sources.

7412. Hazardous air pollutants.

7413. Federal enforcement.

7414. Recordkeeping, inspections, monitoring, and
entry.

7415. International air pollution.

7416. Retention of State authority.

7417. Advisory committees.

7418. Control of pollution from Federal facilities.

7419. Primary nonferrous smelter orders.

7420. Noncompliance penalty.

7421. Consultation.

7422. Listing of certain unregulated pollutants.

7423. Stack heights.

7424. Assurance of adequacy of State plans.

7425. Measures to prevent economic disruption or
unemployment.

7426. Interstate pollution abatement.

7427, Public notification.

7428. State boards.

7429. Solid waste combustion.

7430. Emission factors.

7431. Land use authority.

PART B—OZONE PROTECTION
7450 to 7459. Repealed.

PART C—PREVENTION OF SIGNIFICANT DETERIORATION
OF AIR QUALITY

SUBPART I—CLEAN AIR

7470. Congressional declaration of purpose.
T471. Plan requirements.

7472. Initial classifications.

7473. Increments and ceilings.

7474. Area redesignation.

7475. Preconstruction requirements.
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