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Subsection (c) provides for apportionment between
customer property and the general estate of any equity
of the debtor in property remaining after a secured
creditor liquidates a security interest. This might
occur if a stockbroker hypothecates securities of his
own and of his customers if the value of the hypoth-
ecated securities exceeds the debt owed to the secured
party. The apportionment is to be made according to
the ratio of customer property and general property of
the debtor that comprised the collateral. The sub-
section refers to cash and securities of customers to in-
clude any customer property unlawfully converted by
the stockbroker in the course of such a transaction.
The apportionment is made subject to section 741(4)(B)
to insure that property in a customer’s account that is
owed to the stockbroker will not be considered cus-
tomer property. This recognizes the right of the stock-
broker to withdraw money that has been erroneously
placed in a customer’s account or that is otherwise
owing to the stockbroker.

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-8 substituted **507(a)(2)”’
for “*507(a)(1)”.

1984—Subsec. (a). Pub. L. 98-353, §484(a), substituted
‘“‘customers’ allowed” for ‘‘customers allowed”’, ‘‘except
claims of the kind” for ‘‘except claims’, and ‘‘such cus-
tomer property”’ for ‘‘customer property’’.

Subsec. (b)(2). Pub. L. 98-353, §484(b),
‘“‘section 726 for ‘‘section 726(a)’’.

1982—Subsec. (c). Pub. L. 97-222 substituted ‘‘Any
cash or security remaining after the liquidation of a se-
curity interest created under a security agreement
made by the debtor, excluding property excluded under
section 741(4)(B) of this title, shall be apportioned be-
tween the general estate and customer property in the
same proportion as the general estate of the debtor and
customer property were subject to such security inter-
est” for ‘“‘Subject to section 741(4)(B) of this title, any
cash or security remaining after the liquidation of a se-
curity interest created under a security agreement
made by the debtor shall be apportioned between the
general estate and customer property in the proportion
that the general property of the debtor and the cash or
securities of customers were subject to such security
interest’.

substituted

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT
Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section

552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§753. Stockbroker liquidation and forward con-
tract merchants, commodity brokers, stock-
brokers, financial institutions, financial par-
ticipants, securities clearing agencies, swap
participants, repo participants, and master
netting agreement participants

Notwithstanding any other provision of this
title, the exercise of rights by a forward con-
tract merchant, commodity broker, stock-
broker, financial institution, financial partici-
pant, securities clearing agency, swap partici-
pant, repo participant, or master netting agree-
ment participant under this title shall not affect
the priority of any unsecured claim it may have
after the exercise of such rights.

(Added Pub. L. 109-8, title IX, §907(m), Apr. 20,
2005, 119 Stat. 181.)
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EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2006 Amendment note under section
101 of this title.

SUBCHAPTER IV—COMMODITY BROKER
LIQUIDATION

§ 761. Definitions for this subchapter

In this subchapter—

(1) ““Act” means Commodity Exchange Act;

(2) ‘“‘clearing organization’ means a deriva-
tives clearing organization registered under
the Act;

(3) ““‘Commission” means Commodity Fu-
tures Trading Commission;

(4) “‘commodity contract’’ means—

(A) with respect to a futures commission
merchant, contract for the purchase or sale
of a commodity for future delivery on, or
subject to the rules of, a contract market or
board of trade;

(B) with respect to a foreign futures com-
mission merchant, foreign future;

(C) with respect to a leverage transaction
merchant, leverage transaction;

(D) with respect to a clearing organiza-
tion, contract for the purchase or sale of a
commodity for future delivery on, or subject
to the rules of, a contract market or board
of trade that is cleared by such clearing or-
ganization, or commodity option traded on,
or subject to the rules of, a contract market
or board of trade that is cleared by such
clearing organization;

(E) with respect to a commodity options
dealer, commodity option;

(F) any other agreement or transaction
that is similar to an agreement or trans-
action referred to in this paragraph;

(G) any combination of the agreements or
transactions referred to in this paragraph;

(H) any option to enter into an agreement
or transaction referred to in this paragraph;

(ID) a master agreement that provides for
an agreement or transaction referred to in
subparagraph (A), (B), (C), (D), (E), (F), (G),
or (H), together with all supplements to such
master agreement, without regard to wheth-
er the master agreement provides for an
agreement or transaction that is not a com-
modity contract under this paragraph, ex-
cept that the master agreement shall be con-
sidered to be a commodity contract under
this paragraph only with respect to each
agreement or transaction under the master
agreement that is referred to in subpara-
graph (A), (B), (C), (D), (E), (F), (G), or (H);
or

(J) any security agreement or arrange-
ment or other credit enhancement related to
any agreement or transaction referred to in
this paragraph, including any guarantee or
reimbursement obligation by or to a com-
modity broker or financial participant in
connection with any agreement or trans-
action referred to in this paragraph, but not
to exceed the damages in connection with
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any such agreement or transaction, meas-
ured in accordance with section 562;

(5) ““‘commodity option’ means agreement or
transaction subject to regulation under sec-
tion 4c(b) of the Act;

(6) ‘“‘commodity options dealer’” means per-
son that extends credit to, or that accepts
cash, a security, or other property from, a cus-
tomer of such person for the purchase or sale
of an interest in a commodity option;

(7) ‘“‘contract market’” means a registered

entity;
(8) ‘“‘contract of sale’”, ‘“‘commodity’, ‘‘de-
rivatives clearing organization’, ‘‘future de-

livery”’, “board of trade’’, ‘‘registered entity’’,

and ‘‘futures commission merchant’ have the

meanings assigned to those terms in the Act;

(9) ““‘customer” means—
(A) with respect to a futures commission
merchant—

(i) entity for or with whom such futures

commission merchant deals and that holds

a claim against such futures commission

merchant on account of a commodity con-

tract made, received, acquired, or held by

or through such futures commission mer-

chant in the ordinary course of such fu-

tures commission merchant’s business as a

futures commission merchant from or for

the commodity futures account of such en-
tity; or

(ii) entity that holds a claim against

such futures commission merchant arising
out of—

(I) the making, liquidation, or change
in the value of a commodity contract of
a kind specified in clause (i) of this sub-
paragraph;

(IT) a deposit or payment of cash, a se-
curity, or other property with such fu-
tures commission merchant for the pur-
pose of making or margining such a com-
modity contract; or

(IIT) the making or taking of delivery
on such a commodity contract;

(B) with respect to a foreign futures com-
mission merchant—

(i) entity for or with whom such foreign
futures commission merchant deals and
that holds a claim against such foreign fu-
tures commission merchant on account of
a commodity contract made, received, ac-
quired, or held by or through such foreign
futures commission merchant in the ordi-
nary course of such foreign futures com-
mission merchant’s business as a foreign
futures commission merchant from or for
the foreign futures account of such entity;
or

(ii) entity that holds a claim against
such foreign futures commission merchant
arising out of—

(I) the making, liquidation, or change
in value of a commodity contract of a
kind specified in clause (i) of this sub-
paragraph;

(IT) a deposit or payment of cash, a se-
curity, or other property with such for-
eign futures commission merchant for
the purpose of making or margining such
a commodity contract; or
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(ITI) the making or taking of delivery
on such a commodity contract;

(C) with respect to a leverage transaction
merchant—

(i) entity for or with whom such leverage
transaction merchant deals and that holds
a claim against such leverage transaction
merchant on account of a commodity con-
tract engaged in by or with such leverage
transaction merchant in the ordinary
course of such leverage transaction mer-
chant’s business as a leverage transaction
merchant from or for the leverage account
of such entity; or

(ii) entity that holds a claim against
such leverage transaction merchant aris-
ing out of—

(I) the making, liquidation, or change
in value of a commodity contract of a
kind specified in clause (i) of this sub-
paragraph;

(IT) a deposit or payment of cash, a se-
curity, or other property with such le-
verage transaction merchant for the pur-
pose of entering into or margining such
a commodity contract; or

(ITI) the making or taking of delivery
on such a commodity contract;

(D) with respect to a clearing organiza-
tion, clearing member of such clearing orga-
nization with whom such clearing organiza-
tion deals and that holds a claim against
such clearing organization on account of
cash, a security, or other property received
by such clearing organization to margin,
guarantee, or secure a commodity contract
in such clearing member’s proprietary ac-
count or customers’ account; or

(E) with respect to a commodity options
dealer—

(i) entity for or with whom such com-
modity options dealer deals and that holds
a claim on account of a commodity con-
tract made, received, acquired, or held by
or through such commodity options dealer
in the ordinary course of such commodity
options dealer’s business as a commodity
options dealer from or for the commodity
options account of such entity; or

(ii) entity that holds a claim against
such commodity options dealer arising out
of—

(ID the making of, liquidation of, exer-
cise of, or a change in value of, a com-
modity contract of a kind specified in
clause (i) of this subparagraph; or

(IT) a deposit or payment of cash, a se-
curity, or other property with such com-
modity options dealer for the purpose of
making, exercising, or margining such a
commodity contract;

(10) ‘“‘customer property’’ means cash, a se-
curity, or other property, or proceeds of such
cash, security, or property, received, acquired,
or held by or for the account of the debtor,
from or for the account of a customer—

(A) including—

(i) property received, acquired, or held to
margin, guarantee, secure, purchase, or
sell a commodity contract;
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(ii) profits or contractual or other rights
accruing to a customer as a result of a
commodity contract;

(iii) an open commodity contract;

(iv) specifically identifiable customer
property;

(v) warehouse receipt or other document
held by the debtor evidencing ownership of
or title to property to be delivered to ful-
fill a commodity contract from or for the
account of a customer;

(vi) cash, a security, or other property
received by the debtor as payment for a
commodity to be delivered to fulfill a com-
modity contract from or for the account of
a customer;

(vii) a security held as property of the
debtor to the extent such security is nec-
essary to meet a net equity claim based on
a security of the same class and series of
an issuer;

(viii) property that was unlawfully con-
verted from and that is the lawful property
of the estate; and

(ix) other property of the debtor that
any applicable law, rule, or regulation re-
quires to be set aside or held for the bene-
fit of a customer, unless including such
property as customer property would not
significantly increase customer property;
but

(B) not including property to the extent
that a customer does not have a claim
against the debtor based on such property;

(11) ““foreign future’” means contract for the
purchase or sale of a commodity for future de-
livery on, or subject to the rules of, a board of
trade outside the United States;

(12) “‘foreign futures commission merchant”
means entity engaged in soliciting or accept-
ing orders for the purchase or sale of a foreign
future or that, in connection with such a solic-
itation or acceptance, accepts cash, a security,
or other property, or extends credit to margin,
guarantee, or secure any trade or contract
that results from such a solicitation or accept-
ance;

(13) ‘“‘leverage transaction’ means agree-
ment that is subject to regulation under sec-
tion 19 of the Commodity Exchange Act, and
that is commonly known to the commodities
trade as a margin account, margin contract,
leverage account, or leverage contract;

(14) “‘leverage transaction merchant’” means
person in the business of engaging in leverage
transactions;

(15) ‘“‘margin payment’’ means payment or
deposit of cash, a security, or other property,
that is commonly known to the commodities
trade as original margin, initial margin, main-
tenance margin, or variation margin, includ-
ing mark-to-market payments, settlement
payments, variation payments, daily settle-
ment payments, and final settlement pay-
ments made as adjustments to settlement
prices;

(16) ‘“‘member property’”’ means customer
property received, acquired, or held by or for
the account of a debtor that is a clearing orga-
nization, from or for the proprietary account
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of a customer that is a clearing member of the
debtor; and

A7) ‘“net equity’” means, subject to such
rules and regulations as the Commission pro-
mulgates under the Act, with respect to the
aggregate of all of a customer’s accounts that
such customer has in the same capacity—

(A) the balance remaining in such cus-

tomer’s accounts immediately after—

(i) all commodity contracts of such cus-
tomer have been transferred, liquidated, or
become identified for delivery; and

(ii) all obligations of such customer in
such capacity to the debtor have been off-
set; plus

(B) the value, as of the date of return
under section 766 of this title, of any specifi-
cally identifiable customer property actu-
ally returned to such customer before the
date specified in subparagraph (A) of this
paragraph; plus

(C) the value, as of the date of transfer,
of—

(i) any commodity contract to which
such customer is entitled that is trans-
ferred to another person under section 766
of this title; and

(ii) any cash, security, or other property
of such customer transferred to such other
person under section 766 of this title to
margin or secure such transferred com-
modity contract.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2615; Pub. L.
97-222, §16, July 27, 1982, 96 Stat. 238; Pub. L.
98-353, title III, §485, July 10, 1984, 98 Stat. 383;
Pub. L. 103-394, title V, §501(d)(29), Oct. 22, 1994,
108 Stat. 4146; Pub. L. 106-554, §1(a)(5) [title I,
§112(c)(6)], Dec. 21, 2000, 114 Stat. 2763, 2763A-395;
Pub. L. 109-8, title IX, §907(a)(3), Apr. 20, 2005, 119
Stat. 174.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Subchapter IV of chapter 7 represents a compromise
between similar chapters in the House bill and Senate
amendment. Section 761(2) of the House amendment de-
fines ‘‘clearing organization’ to cover an organization
that clears commodity contracts on a contract market
or a board of trade; the expansion of the definition is
intended to include clearing organizations that clear
commodity options. Section 761(4) of the House amend-
ment adopts the term ‘‘commodity contract’ as used in
section 761(5) of the Senate amendment but with the
more precise substantive definitions contained in sec-
tion 761(8) of the House bill. The definition is modified
to insert ‘‘board of trade” to cover commodity options.
Section 761(5) of the House amendment adopts the defi-
nition contained in section 761(6) of the Senate amend-
ment in preference to the definition contained in sec-
tion 761(4) of the House bill which erroneously included
onions. Section 761(9) of the House amendment rep-
resents a compromise between similar provisions con-
tained in section 761(10) of the Senate amendment and
section 761(9) of the House bill. The compromise adopts
the substance contained in the House bill and adopts
the terminology of ‘‘commodity contract’ in lieu of
‘‘contractual commitment’ as suggested in the Senate
amendment. Section 761(10) of the House amendment
represents a compromise between similar sections in
the House bill and Senate amendment regarding the
definition of ‘‘customer property.”” The definition of
‘‘distribution share’” contained in section 761(12) of the
Senate amendment is deleted as unnecessary. Section
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761(12) of the House amendment adopts a definition of
“foreign futures commission merchant’ similar to the
definition contained in section 761(14) of the Senate
amendment. The definition is modified to cover either
an entity engaged in soliciting orders or the purchase
or sale of a foreign future, or an entity that accepts
cash, a security, or other property for credit in connec-
tion with such a solicitation or acceptance. Section
761(13) of the House amendment adopts a definition of
‘“‘leverage transaction’ identical to the definition con-
tained in section 761(15) of the Senate amendment. Sec-
tion 761(15) of the House amendment adopts the defini-
tion of ‘“‘margin payment’ contained in section 761(17)
of the Senate amendment. Section 761(17) of the House
amendment adopts a definition of ‘‘net equity’ derived
from section 761(15) of the House bill.

SENATE REPORT NO. 95-989

Paragraph (1) defines ‘“‘Act” to mean the Commodity
Exchange Act [7 U.S.C. 1 et seq.].

Paragraph (2) defines ‘‘clearing organization’” to
mean an organization that clears (i.e., matches pur-
chases and sales) commodity futures contracts made on
or subject to the rules of a contract market or com-
modity options transactions made on or subject to the
rules of a commodity option exchange. Although com-
modity option trading on exchanges is currently pro-
hibited, it is anticipated that CFTC may permit such
trading in the future.

Paragraphs (3) and (4) define terms ‘‘Commission”
and ‘‘commodity futures contract’.

Paragraph (5) [enacted as (4)] defines ‘‘commodity
contract’”” to mean a commodity futures contract
(§761(4)), a commodity option (§761(6)), or a leverage
contract (§761(15)).

Paragraph (b) [probably should be ‘“(6)”” which was en-
acted as (5)] defines ‘‘commodity option’ by reference
to section 4c(b) of the Commodity Exchange Act [7
U.S.C. 6¢(b)].

Paragraphs (7), (8), and (9) [enacted as (6), (7), and (8)]
define ‘‘commodity options dealer,” ‘‘contract mar-
ket,” ‘“‘contract of sale,” ‘“‘commodity,” ‘‘future deliv-
ery,” ‘“‘board of trade,” and ‘‘futures commission mer-
chant.”

Paragraph (10) [enacted as (9)] defines the term ‘‘cus-
tomer’” to mean with respect to a futures commission
merchant or a foreign futures commission merchant,
the entity for whom the debtor carries a commodity fu-
tures contract or foreign future, or with whom such a
contract is carried (such as another commodity
broker), or from whom the debtor has received, ac-
quired, or holds cash, securities, or other property aris-
ing out of or connected with specified transactions in-
volving commodity futures contracts or foreign fu-
tures. This section also defines ‘‘customer’’ in the con-
text of leverage transaction merchants, clearing orga-
nizations, and commodity options dealers. Persons as-
sociated with a commodity broker, such as its employ-
ees, officers, or partners, may be customers under this
definition.

The definition of ‘‘customer’ serves to isolate that
class of persons entitled to the protection subchapter
IV provides to customers. In addition, section 101(5) de-
fines ‘‘commodity broker’” to mean a futures commis-
sion merchant, foreign futures commission merchant,
clearing organization, leverage transaction merchant,
or commodity options dealer, with respect to which
there is a customer. Accordingly, the definition of cus-
tomer also serves to designate those entities which
must utilize chapter 7 and are precluded from reor-
ganizing under chapter 11.

Paragraph (11) [enacted as (10)] defines ‘‘customer
property’’ to mean virtually all property or proceeds
thereof, received, acquired, or held by or for the ac-
count of the debtor for a customer arising out of or in
connection with a transaction involving a commodity
contract.

Paragraph (12) defines ‘‘distribution share” to mean
the amount to which a customer is entitled under sec-
tion 765(a).
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Paragraphs (13), (14), (156), and (16) [enacted as (11),
(12), (13), and (14)] define ‘‘foreign future,” ‘‘foreign fu-
tures commission merchant,” ‘leverage transaction,”
and ‘‘leverage transaction merchant.”

Paragraph (17) [enacted as (15)] defines ‘‘margin pay-
ment’”’ to mean a payment or deposit commonly known
to the commodities trade as original margin, initial
margin, or variation margin.

Paragraph (18) [enacted as (16)] defines
property.”’

Paragraph (19) [enacted as (17)] defines ‘‘net equity”’
to be the sum of (A) the value of all customer property
remaining in a customer’s account immediately after
all commodity contracts of such customer have been
transferred, liquidated, or become identified for deliv-
ery and all obligations of such customer to the debtor
have been offset (such as margin payments, whether or
not called, and brokerage commissions) plus (B) the
value of specifically identifiable customer property
previously returned to the customer by the trustee,
plus (C) if the trustee has transferred any commodity
contract to which the customer is entitled or any mar-
gin or security for such contract, the value of such con-
tract and margin or security. Net equity, therefore,
will be the total amount of customer property to which
a customer is entitled as of the date of the filing of the
bankruptcy petition, although valued at subsequent
dates. The Commission is given authority to promul-
gate rules and regulations to further refine this defini-
tion.

“member

HOUSE REPORT NO. 95-595

Paragraph (8) [enacted as (4)] is a dynamic definition
of ‘“‘contractual commitment’’. The definition will vary
depending on the character of the debtor in each case.
If the debtor is a futures commission merchant or a
clearing organization, then subparagraphs (A) and (D)
indicate that the definition means a contract of sale of
a commodity for future delivery on a contract market.
If the debtor is a foreign futures commission merchant,
a leverage transaction merchant, or a commodity op-
tions dealer, then subparagraphs (B), (C), and (E) indi-
cate that the definition means foreign future, leverage
transaction, or commodity option, respectively.

Paragraph (9) defines ‘‘customer’ in a similar style.
It is anticipated that a debtor with multifaceted char-
acteristics will have separate estates for each different
kind of customer. Thus, a debtor that is a leverage
transaction merchant and a commodity options dealer
would have separate estates for the leverage trans-
action customers and for the options customers, and a
general estate for other creditors. Customers for each
kind of commodity broker, except the clearing organi-
zation, arise from either of two relationships. In sub-
paragraphs (A), (B), (C), and (E), clause (i) treats with
customers to the extent of contractual commitments
with the debtor in either a broker or a dealer relation-
ship. Clause (ii) treats with customers to the extent of
proceeds from contractual commitments or deposits for
the purpose of making contractual commitments. The
customer of the clearing organization is a member with
a proprietary or customers’ account.

Paragraph (10) defines ‘‘customer property’” to in-
clude all property in customer accounts and property
that should have been in those accounts but was di-
verted through conversion or mistake. Clause (i) refers
to customer property not properly segregated by the
debtor or customer property converted and then recov-
ered so as to become property of the estate. Clause (vii)
is intended to exclude property that would cost more to
recover from a third party than the value of the prop-
erty itself. Subparagraph (B) excludes property in a
customer’s account that belongs to the commodity
broker, such as a contract placed in the account by
error, or cash due the broker for a margin payment
that the broker has made.

Paragraph (15) [enacted as (17)] defines ‘‘net equity”’
to include the value of all contractual commitments at
the time of liquidation or transfer less any obligations
owed by the customer to the debtor, such as brokerage
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fees. In addition, the term includes the value of any
specifically identifiable property as of the date of re-
turn to the customer and the value of any customer
property transferred to another commodity broker as
of the date of transfer. This definition places the risk
of market fluctuations on the customer until commit-
ments leave the estate.

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in pars.
(1), (2), (8), and (17), is act Sept. 21, 1922, ch. 369, 42 Stat.
998, as amended, which is classified generally to chap-
ter 1 (§1 et seq.) of Title 7, Agriculture. Sections 4c(b)
and 19 of the Act are classified to sections 6c(b) and 23,
respectively, of Title 7. For complete classification of
this Act to the Code, see section 1 of Title 7 and Tables.

AMENDMENTS
2005—Par. (4)(F) to (J). Pub. L. 109-8 added subpars.
(F) to (J).
2000—Par. (2). Pub. L. 106-554, §1l(a)(b) [title I,
§112(c)(6)(A)], amended par. (2) generally. Prior to

amendment, par. (2) read as follows: ‘‘ ‘clearing organi-
zation’ means organization that clears commodity con-
tracts made on, or subject to the rules of, a contract
market or board of trade;”.

Par. (7). Pub. L. 106-554, §1(a)(b) [title I, §112(c)(6)(B)1,
amended par. (7) generally. Prior to amendment, par.
(7) read as follows: ‘‘ ‘contract market’ means board of
trade designated as a contract market by the Commis-
sion under the Act;”.

Par. (8). Pub. L. 106-554, §1(a)(5) [title I, §112(c)(6)(C)],
amended par. (8) generally. Prior to amendment, par.
(8) read as follows: ‘ ‘contract of sale’, ‘commodity’,
‘future delivery’, ‘board of trade’, and ‘futures commis-
sion merchant’ have the meanings assigned to those
terms in the Act;”.

1994—Par. (1). Pub. L. 103-394, §501(d)(29)(A), struck
out ‘(7T U.S.C. 1 et seq.)” after ‘‘Act’’.

Par. (5). Pub. L. 103-394, §501(d)(29)(B), struck out ‘(7
U.S.C. 6¢(b))” after “Act”.

Par. (13). Pub. L. 103-394, §501(d)(29)(C), struck out ‘(7
U.S.C. 23)” after ““Act’.

1984—Par. (10)(A)(viii). Pub. L. 98-363 substituted
“from and that is the lawful property’ for ‘“‘and that is
property”’.

1982—Par. (2). Pub. L. 97-222, §16(1), inserted ‘‘made”’
after ‘“‘commodity contracts’.

Par. (4). Pub. L. 97-222, §16(2), substituted ‘“‘with re-
spect to” for ‘‘if the debtor is”” wherever appearing, and
substituted ‘‘cleared by such clearing organization, or
commodity option traded on, or subject to the rules of,
a contract market or board of trade that is cleared by
such clearing organization’ for ‘‘cleared by the debtor’’
in subpar. (D).

Par. (9). Pub. L. 97-222, §16(3), substituted ‘“with re-
spect to” for ‘‘if the debtor is’’> wherever appearing, in
subpar. (A) substituted ‘‘such futures commission mer-
chant” for ‘‘the debtor’” wherever appearing and ‘‘such
futures commission merchant’s’ for ‘‘the debtor’s’, in
subpar. (B) substituted ‘‘such foreign futures commis-
sion merchant” for ‘‘the debtor” wherever appearing
and ‘‘such foreign futures commission merchant’s’ for
‘“‘the debtor’s’, in subpar. (C) substituted ‘‘such lever-
age transaction merchant’ for ‘‘the debtor’” wherever
appearing and ‘‘such leverage transaction merchant’s’
for ‘‘the debtor’s”, inserted ‘‘or”’ after the semicolon in
cl. (i), and substituted ‘‘holds’ for ‘‘hold” in cl. (ii), in
subpar. (D) substituted ‘‘such clearing organization”
for ‘‘the debtor’’ wherever appearing, and in subpar. (E)
substituted ‘‘such commodity options dealer’’ for ‘‘the
debtor’ wherever appearing and ‘‘such commodity op-
tions dealer’s’ for ‘‘the debtor’s’.

Par. (10). Pub. L. 97-222, §16(4), struck out ‘“‘at any
time”’ after ‘‘security, or property,” in provisions pre-
ceding subpar. (A).

Par. (12). Pub. L. 97-222, §16(5), inserted a comma
after ‘‘property’” and struck out the comma after
‘“credit”’.

TITLE 11—BANKRUPTCY

§763

Par. (13). Pub. L. 97-222, §16(6), substituted ‘‘section 19
of the Commodity Exchange Act (7 U.S.C. 23)” for ‘‘sec-
tion 217 of the Commodity Futures Trading Commis-
sion Act of 1974 (7 U.S.C. 15a)”’.

Par. (14). Pub. L. 97-222, §16(7), struck out ‘‘that is en-
gaged’ after ‘‘means person’’.

Par. (15). Pub. L. 97-222, §16(8), substituted ‘‘mark-to-
market payments, settlement payments, variation pay-
ments, daily settlement payments, and final settle-
ment payments made as adjustments to settlement
prices’ for ‘‘a daily variation settlement payment’’.

Par. (16). Pub. L. 97-222, §16(9), struck out ‘‘at any
time”’ after ‘‘customer property’’.

Par. (17). Pub. L. 97-222, §16(10), in provisions preced-
ing subpar. (A) substituted ‘‘has’ for ‘holds’’, in sub-
par. (A) inserted ‘‘the’’ after ‘‘(A)”’ in provisions preced-
ing cl. (i), and ‘‘in such capacity’ after ‘“‘customer’ in
cl. (ii).

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§762. Notice to the Commission and right to be
heard

(a) The clerk shall give the notice required by
section 342 of this title to the Commission.

(b) The Commission may raise and may appear
and be heard on any issue in a case under this
chapter.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2618.)
HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

Section 762 provides that the Commission shall be
given such notice as is appropriate of an order for relief
in a bankruptcy case and that the Commission may
raise and may appear and may be heard on any issue in
case involving a commodity broker liquidation.

§763. Treatment of accounts

(a) Accounts held by the debtor for a particu-
lar customer in separate capacities shall be
treated as accounts of separate customers.

(b) A member of a clearing organization shall
be deemed to hold such member’s proprietary
account in a separate capacity from such mem-
ber’s customers’ account.

(c) The net equity in a customer’s account
may not be offset against the net equity in the
account of any other customer.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2618; Pub. L.
98-353, title III, §486, July 10, 1984, 98 Stat. 383.)

HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

Section 763 provides for separate treatment of ac-
counts held in separate capacities. A deficit in one ac-
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count held for a customer may not be offset against the
net equity in another account held by the same cus-
tomer in a separate capacity or held by another cus-
tomer.

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-353 substituted ‘‘by the
debtor for” for ‘“‘by’’ and ‘‘treated as’ for ‘‘deemed to
be’’.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§764. Voidable transfers

(a) Except as otherwise provided in this sec-
tion, any transfer by the debtor of property
that, but for such transfer, would have been cus-
tomer property, may be avoided by the trustee,
and such property shall be treated as customer
property, if and to the extent that the trustee
avoids such transfer under section 544, 545, 547,
548, 549, or 724(a) of this title. For the purpose of
such sections, the property so transferred shall
be deemed to have been property of the debtor,
and, if such transfer was made to a customer or
for a customer’s benefit, such customer shall be
deemed, for the purposes of this section, to have
been a creditor.

(b) Notwithstanding sections 544, 545, 547, 548,
549, and 724(a) of this title, the trustee may not
avoid a transfer made before five days after the
order for relief, if such transfer is approved by
the Commission by rule or order, either before
or after such transfer, and if such transfer is—

(1) a transfer of a commodity contract en-
tered into or carried by or through the debtor
on behalf of a customer, and of any cash, secu-
rities, or other property margining or securing
such commodity contract; or

(2) the liquidation of a commodity contract
entered into or carried by or through the debt-
or on behalf of a customer.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2618; Pub. L.
97-222, §17, July 27, 1982, 96 Stat. 240; Pub. L.
98-353, title III, §487, July 10, 1984, 98 Stat. 383.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 764 of the House amendment is derived from
the House bill.

SENATE REPORT NO. 95-989

Section 764 permits the trustee to void any transfer
of property that, except for such transfer, would have
been customer property, to the extent permitted under
section 544, 545, 547, 548, 549, or 724(a).

HOUSE REPORT NO. 95-595

Section 764 indicates the extent to which the avoid-
ing powers may be used by the trustee under sub-
chapter IV of chapter 7. If property recovered would
have been customer property if never transferred, then
subsection (a) indicates that it will be so treated when
recovered.

Subsection (b) prohibits avoiding any transaction
that occurs before or within five days after the petition
if the transaction is approved by the Commission and
concerns an open contractual commitment. This en-
ables the Commission to exercise its discretion to pro-
tect the integrity of the market by insuring that trans-
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actions cleared with other brokers will not be undone
on a preference or a fraudulent transfer theory.

Subsection (c) insulates variation margin payments
and other deposits from the avoiding powers except to
the extent of actual fraud under section 548(a)(1). This
facilitates prepetition transfers and protects the ordi-
nary course of business in the market.

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-353 substituted
transfer by the debtor’ for ‘“‘any transfer’’.

1982—Subsec. (a). Pub. L. 97-222, §17(a), substituted
“but” for ‘‘except”, inserted ‘‘such property” after
“trustee, and’’, and substituted °‘‘shall be’ for ‘‘is”
wherever appearing.

Subsec. (b). Pub. L. 97-222, §17(b), substituted ‘‘order
for relief”’ for ‘‘date of the filing of the petition’.

Subsec. (¢). Pub. L. 97-222, §17(c), struck out subsec.
(c) which provided that the trustee could not avoid a
transfer that was a margin payment to or deposit with
a commodity broker or forward contract merchant or
was a settlement payment made by a clearing organiza-
tion and that occurred before the commencement of
the case.

“any

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§765. Customer instructions

(a) The notice required by section 342 of this
title to customers shall instruct each cus-
tomer—

(1) to file a proof of such customer’s claim
promptly, and to specify in such claim any
specifically identifiable security, property, or
commodity contract; and

(2) to instruct the trustee of such customer’s
desired disposition, including transfer under
section 766 of this title or liquidation, of any
commodity contract specifically identified to
such customer.

(b) The trustee shall comply, to the extent
practicable, with any instruction received from
a customer regarding such customer’s desired
disposition of any commodity contract specifi-
cally identified to such customer. If the trustee
has transferred, under section 766 of this title,
such a commodity contract, the trustee shall
transmit any such instruction to the commodity
broker to whom such commodity contract was
so transferred.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2619; Pub. L.
97-222, §18, July 27, 1982, 96 Stat. 240; Pub. L.
98-353, title III, §488, July 10, 1984, 98 Stat. 383.)

HISTORICAL AND REVISION NOTES

For Historical and Revision Notes for this section,
see Historical and Revision Notes set out under section
766 of this title.

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-353 substituted ‘‘notice
required by’ for ‘‘notice under’’.

1982—Subsec. (b). Pub. L. 97-222 substituted ‘‘com-
modity contract’ for ‘“‘commitment’’.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.
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§766. Treatment of customer property

(a) The trustee shall answer all margin calls
with respect to a specifically identifiable com-
modity contract of a customer until such time
as the trustee returns or transfers such com-
modity contract, but the trustee may not make
a margin payment that has the effect of a dis-
tribution to such customer of more than that to
which such customer is entitled under sub-
section (h) or (i) of this section.

(b) The trustee shall prevent any open com-
modity contract from remaining open after the
last day of trading in such commodity contract,
or into the first day on which notice of intent to
deliver on such commodity contract may be ten-
dered, whichever occurs first. With respect to
any commodity contract that has remained
open after the last day of trading in such com-
modity contract or with respect to which deliv-
ery must be made or accepted under the rules of
the contract market on which such commodity
contract was made, the trustee may operate the
business of the debtor for the purpose of—

(1) accepting or making tender of notice of
intent to deliver the physical commodity un-
derlying such commodity contract;

(2) facilitating delivery of such commodity;
or

(3) disposing of such commodity if a party to
such commodity contract defaults.

(c) The trustee shall return promptly to a cus-
tomer any specifically identifiable security,
property, or commodity contract to which such
customer is entitled, or shall transfer, on such
customer’s behalf, such security, property, or
commodity contract to a commodity broker
that is not a debtor under this title, subject to
such rules or regulations as the Commission
may prescribe, to the extent that the value of
such security, property, or commodity contract
does not exceed the amount to which such cus-
tomer would be entitled under subsection (h) or
(i) of this section if such security, property, or
commodity contract were not returned or trans-
ferred under this subsection.

(d) If the value of a specifically identifiable se-
curity, property, or commodity contract exceeds
the amount to which the customer of the debtor
is entitled under subsection (h) or (i) of this sec-
tion, then such customer to whom such security,
property, or commodity contract is specifically
identified may deposit cash with the trustee
equal to the difference between the value of such
security, property, or commodity contract and
such amount, and the trustee then shall—

(1) return promptly such security, property,
or commodity contract to such customer; or

(2) transfer, on such customer’s behalf, such
security, property, or commodity contract to

a commodity broker that is not a debtor under

this title, subject to such rules or regulations

as the Commission may prescribe.

(e) Subject to subsection (b) of this section,
the trustee shall liquidate any commodity con-
tract that—

(1) is identified to a particular customer and
with respect to which such customer has not
timely instructed the trustee as to the desired
disposition of such commodity contract;

(2) cannot be transferred under subsection
(c) of this section; or
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(3) cannot be identified to a particular cus-
tomer.

(f) As soon as practicable after the commence-
ment of the case, the trustee shall reduce to
money, consistent with good market practice,
all securities and other property, other than
commodity contracts, held as property of the es-
tate, except for specifically identifiable securi-
ties or property distributable under subsection
(h) or (i) of this section.

(g) The trustee may not distribute a security
or other property except under subsection (h) or
(i) of this section.

(h) Except as provided in subsection (b) of this
section, the trustee shall distribute customer
property ratably to customers on the basis and
to the extent of such customers’ allowed net eq-
uity claims, and in priority to all other claims,
except claims of a Kkind specified in section
507(a)(2) of this title that are attributable to the
administration of customer property. Such dis-
tribution shall be in the form of—

(1) cash;
(2) the return or transfer, under subsection

(c) or (d) of this section, of specifically identi-

fiable customer securities, property, or com-

modity contracts; or
(3) payment of margin calls under subsection
(a) of this section.

Notwithstanding any other provision of this sub-
section, a customer net equity claim based on a
proprietary account, as defined by Commission
rule, regulation, or order, may not be paid ei-
ther in whole or in part, directly or indirectly,
out of customer property unless all other cus-
tomer net equity claims have been paid in full.

(i) If the debtor is a clearing organization, the
trustee shall distribute—

(1) customer property, other than member
property, ratably to customers on the basis
and to the extent of such customers’ allowed
net equity claims based on such customers’ ac-
counts other than proprietary accounts, and in
priority to all other claims, except claims of a
kind specified in section 507(a)(2) of this title
that are attributable to the administration of
such customer property; and

(2) member property ratably to customers on
the basis and to the extent of such customers’
allowed net equity claims based on such cus-
tomers’ proprietary accounts, and in priority
to all other claims, except claims of a kind
specified in section 507(a)(2) of this title that
are attributable to the administration of
member property or customer property.

(j)(1) The trustee shall distribute customer
property in excess of that distributed under sub-
section (h) or (i) of this section in accordance
with section 726 of this title.

(2) Except as provided in section 510 of this
title, if a customer is not paid the full amount
of such customer’s allowed net equity claim
from customer property, the unpaid portion of
such claim is a claim entitled to distribution
under section 726 of this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2619; Pub. L.
97-222, §19, July 27, 1982, 96 Stat. 240; Pub. L.
98-353, title III, §489, July 10, 1984, 98 Stat. 383;
Pub. L. 109-8, title XV, §1502(a)(4), Apr. 20, 2005,
119 Stat. 216.)
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HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Sections 765 and 766 of the House amendment rep-
resent a consolidation and redraft of sections 765, 766,
767, and 768 of the House bill and sections 765, 766, 767,
and 768 of the Senate amendment. In particular, section
765(a) of the House amendment is derived from section
765(a) of the House bill and section 767(a) of the Senate
amendment. Under section 765(a) of the House amend-
ment customers are notified of the opportunity to im-
mediately file proofs of claim and to identify specifi-
cally identifiable securities, property, or commodity
contracts. The customer is also afforded an opportunity
to instruct the trustee regarding the customer’s desires
concerning disposition of the customer’s commodity
contracts. Section 767(b) [probably should be 765(b)]
makes clear that the trustee must comply with in-
structions received to the extent practicable, but in the
event the trustee has transferred commodity contracts
to a commodity broker, such instructions shall be for-
warded to the broker.

Section 766(a) of the House amendment is derived
from section 768(c) of the House bill and section 767(f)
of the Senate amendment. Section 766(b) of the House
amendment is derived from section 765(d) of the House
bill, and section 767(g) of the Senate amendment. Sec-
tion 766(c) of the House amendment is derived from sec-
tion 768(a) of the House bill and section 767(e) of the
Senate amendment. Section 766(d) of the House amend-
ment is derived from section 768(b) of the House bill
and the second sentence of section 767(e) of the Senate
amendment.

Section 766(e) of the House amendment is derived
from section 765(c) of the House bill and sections 767(c)
and (d) of the Senate amendment. The provision clari-
fies that the trustee may liquidate a commodity con-
tract only if the commodity contract cannot be trans-
ferred to a commodity broker under section 766(c), can-
not be identified to a particular customer, or has been
identified with respect to a particular customer, but
with respect to which the customer’s instructions have
not been received.

Section 766(f) of the House amendment is derived
from section 766(b) of the House bill and section 767(h)
of the Senate amendment. The term ‘‘all securities and
other property’ is not intended to include a commodity
contract. Section 766(g) of the House amendment is de-
rived from section 766(a) of the House bill. Section
766(h) of the House amendment is derived from section
767(a) of the House bill and section 765(a) of the Senate
amendment. In order to induce private trustees to un-
dertake the difficult and risky job of liquidating a com-
modity broker, the House amendment contains a provi-
sion insuring that a pro rata share of administrative
claims will be paid. The provision represents a com-
promise between the position taken in the House bill,
subordinating customer property to all expenses of ad-
ministration, and the position taken in the Senate
amendment requiring the distribution of customer
property in advance of any expenses of administration.
The position in the Senate amendment is rejected since
customers, in any event, would have to pay a brokerage
commission or fee in the ordinary course of business.
The compromise provision requires customers to pay
only those administrative expenses that are attrib-
utable to the administration of customer property.

Section 766(i) of the House amendment is derived
from section 767(b) of the House bill and contains a
similar compromise with respect to expenses of admin-
istration as the compromise detailed in connection
with section 766(h) of the House amendment. Section
766(j) of the House amendment is derived from section
767(c) of the House bill. No counterpart is contained in
the Senate amendment. The provision takes account of
the rare case where the estate has customer property in
excess of customer claims and administrative expenses
attributable to those claims. The section also specifies
that to the extent a customer is not paid in full out of
customer property, that the unpaid claim will be treat-
ed the same as any other general unsecured creditor.
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Section 768 of the Senate amendment was deleted
from the House amendment as unwise. The provision in
the Senate amendment would have permitted the trust-
ee to distribute customer property based upon an esti-
mate of value of the customer’s account, with no provi-
sion for recapture of excessive disbursements. More-
over, the section would have exonerated the trustee
from any liability for such an excessive disbursement.
Furthermore, the section is unclear with respect to the
customer’s rights in the event the trustee makes a dis-
tribution less than the share to which the customer is
entitled. The provision is deleted in the House amend-
ment so that this difficult problem may be handled on
a case-by-case basis by the courts as the facts and cir-
cumstances of each case require.

Section 769 of the Senate amendment is deleted in the
House amendment as unnecessary. The provision was
intended to codify Board of Trade v. Johnson, 264 U.S. 1
(1924) [111.1924, 44 S.Ct. 232]. Board of Trade against John-
son is codified in section 363(f) of the House amendment
which indicates the only five circumstances in which
property may be sold free and clear of an interest in
such property of an entity other than the estate.

Section 770 of the Senate amendment is deleted in the
House amendment as unnecessary. That section would
have permitted commodity brokers to liquidate com-
modity contracts, notwithstanding any contrary order
of the court. It would require an extraordinary circum-
stance, such as a threat to the national security, to en-
join a commodity broker from liquidating a commodity
contract. However, in those circumstances, an injunc-
tion must prevail. Failure of the House amendment to
incorporate section 770 of the Senate amendment does
not imply that the automatic stay prevents liquidation
of commodity contracts by commodity brokers. To the
contrary, whenever by contract, or otherwise, a com-
modity broker is entitled to liquidate a position as a
result of a condition specified in a contract, other than
a condition or default of the kind specified in section
365(b)(2) of title 11, the commodity broker may engage
in such liquidation. To this extent, the commodity bro-
ker’s contract with his customer is treated no dif-
ferently than any other contract under section 365 of
title 11.

SENATE REPORT NO. 95-989

[Section 765] Subsection (a) of this section [enacted
as section 766(h)] provides that with respect to liquida-
tion of commodity brokers which are not clearing orga-
nizations, the trustee shall distribute customer prop-
erty to customers on the basis and to the extent of such
customers’ allowed net equity claims, and in priority
to all other claims. This section grants customers’
claims first priority in the distribution of the estate.
Subsection (b) [enacted as section 766(i)] grants the
same priority to member property and other customer
property in the liquidation of a clearing organization.
A fundamental purpose of these provisions is to ensure
that the property entrusted by customers to their bro-
kers will not be subject to the risks of the broker’s
business and will be available for disbursement to cus-
tomers if the broker becomes bankrupt.

As a result of section 765, a customer need not trace
any funds in order to avoid treatment as a general
creditor as was required by the Seventh Circuit in In re
Rosenbaum Grain Corporation.

Section 766 lists certain transfers which are not void-
able by the trustee of a commodity broker. Subsection
(a) exempts transfers approved by the Commission by
rule or order, either before or after the transfer. It is
expected that the Commission will use this power spar-
ingly and only when necessary to effectuate the reme-
dial purposes of this legislation, bearing in mind that
the immediate transfer of customer accounts from
bankrupt commodity brokers to solvent commodity
brokers is one of the primary goals of this subchapter.
The committee considered and rejected a provision in
subsection (b) that would have exempted payments
made to a commodity broker. The Commission may not
by rule exempt such transfers. The Commission’s
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prompt attention to the promulgation of such rules and
regulations is expected.

Subsection (b) [enacted as section 764(c)] provides for
the nonavoidability of margin payments made by a
commodity broker, other than a clearing organization.
If such payments are made by or to a clearing organiza-
tion, they are nonavoidable pursuant to subsection (c).
All other margin payments made by a commodity
broker, other than a clearing organization, are non-
avoidable if they meet the conditions set forth in sub-
section (b). Subsections (b)(1) and (b)(2) parallel the re-
quirements for avoidance of fraudulent transfers and
obligations under section 548. Subsection (b)(3) adds a
requirement that there be collusion between the trans-
feree and transferor in order for such payments to be
voidable. It would be unfair to permit recovery from an
innocent commodity broker since such brokers are, for
the most part, simply conduits for margin payments
and do not retain margin for use in their operations.
Subsection (b)(4) would permit recovery of a subse-
quent transferee only if it had actual knowledge at the
time of that subsequent transfer of the scheme to de-
fraud. Again it should be noted that if the transfer is
a margin payment and the subsequent transferee is a
clearing organization, the transfer is nonavoidable
under section 766(c).

Subsection (c) [enacted as section 548(d)(2)] overrules
Seligson v. New York Produce Exchange, and provides as
a matter of law that margin payments made by or to
a clearing organization are not voidable.

Section 767 sets forth the procedures to be followed
by the trustee. It should be emphasized that many of
the duties imposed on the trustee are required to be
discharged by the trustee immediately upon his ap-
pointment. The earlier these duties are discharged the
less potential market disruption can result.

The initial duty of the trustee is to endeavor to
transfer to another commodity broker or brokers all
identified customer accounts together with the cus-
tomer property margining such accounts, to the extent
the trustee deems appropriate. Although it is pref-
erable for all such accounts to be transferred, exigen-
cies may dictate a partial transfer. The requirement
that the value of the accounts and property transferred
not exceed the customer’s distribution share may ne-
cessitate a slight delay until the trustee can submit to
the court, for its disapproval, an estimate of each cus-
tomer’s distribution share pursuant to section 768.

Subsection (c) [enacted as section 766(e)] provides
that contemporaneously with the estimate of the dis-
tribution share and the transfer of identified customer
accounts and property, subsection (c¢) provides that the
trustee should make arrangements for the liquidation
of all commodity contracts maintained by the debtor
that are not identifiable to specific customers. These
contracts would, of course, include all such contracts
held in the debtor’s proprietory [sic] account.

At approximately the same time, the trustee should
notify each customer of the debtor’s bankruptcy and
instruct each customer immediately to submit a claim
including any claim to a specifically identifiable secu-
rity or other property, and advise the trustee as to the
desired disposition of commodity contracts carried by
the debtor for the customer.

This requirement is placed upon the trustee to insure
that producers who have hedged their production in the
commodities market are allowed the opportunity to
preserve their positions. The theory of the commodity
market is that it exists for producers and buyers of
commodities and not for the benefit of the speculators
whose transactions now comprise the overwhelming
majority of trades. Maintenance of positions by hedges
may require them to put up additional margin pay-
ments in the hours and days following the commodity
broker bankruptcy, which they may be unable or un-
willing to do. In such cases, their positions will be
quickly liquidated by the trustee, but they must have
the opportunity to make those margin payments before
they are summarily liquidated out of the market to the
detriment of their growing crop. The failure of the cus-

TITLE 11—BANKRUPTCY

§766

tomer to advise the trustee as to disposition of the cus-
tomer’s commodity contract will not delay a transfer
of a contract pursuant to subsection (b) so long as the
contract can otherwise be identified to the customer.
Nor will the failure of the customer to submit a claim
prevent the customer from recovering the net equity in
that customer’s account, absent a claim the customer
cannot participate in the determination of the net eq-
uity in the account.

If the customer submits instructions pursuant to sub-
section (a) after the customer’s commodity contracts
are transferred to another commodity broker, the
trustee must transmit the instruction to the trans-
feree. If the customer’s commodity contracts are not
transferred before the customer’s instructions are re-
ceived, the trustee must attempt to comply with the
instruction, subject to the provisions of section 767(d).

Under subsection (d) [enacted as section 766(e)], the
trustee has discretion to liquidate any commodity con-
tract carried by the debtor at any time. This discretion
must be exercised with restraint in such cases, consist-
ent with the purposes of this subchapter and good busi-
ness practices. The committee intends that hedged ac-
counts will be given special consideration before lig-
uidation as discussed in connection with subsection (c).

Subsection (e) [enacted as section 766(c)] instructs
the trustee as to the disposition of any security or
other property, not disposed of pursuant to subsection
(b) or (d), that is specifically identifiable to a customer
and to which the customer is entitled. Such security or
other property must be returned to the customer or
promptly transferred to another commodity broker for
the benefit of the customer. If the value of the security
or other property retained or transferred, together with
any other distribution made by the trustee to or on be-
half of the customer, exceeds the customer’s distribu-
tion share the customer must deposit cash with the
trustee equal to that difference before the return or
transfer of the security or other property.

Subsection (f) [enacted as section 766(a)] requires the
trustee to answer margin calls on specifically identifi-
able customer commodity contracts, but only to the
extent that the margin payment, together with any
other distribution made by the trustee to or on behalf
of the customer, does not exceed the customer’s dis-
tribution share.

Subsection (g) [enacted as section 766(b)] requires the
trustee to liquidate all commodity futures contracts
prior to the close of trading in that contract, or the
first day on which notice of intent to deliver on that
contract may be tendered, whichever occurs first. If the
customer desires that the contract be kept open for de-
livery, the contract should be transferred to another
commodity broker pursuant to subsection (b).

If for some reason the trustee is unable to transfer a
contract on which delivery must be made or accepted
and is unable to close out such contract, the trustee is
authorized to operate the business of the debtor for the
purpose of accepting or making tender of notice of in-
tent to deliver the physical commodity underlying the
contract, facilitating delivery of the physical commod-
ity or disposing of the physical commodity in the event
of a default. Any property received, not previously
held, by the trustee in connection with its operation of
the business of the debtor for these purposes, is not by
the terms of this subchapter specifically included in
the definition of customer property.

Finally, subsection (h) [enacted as section 766(f)] re-
quires the trustee to liquidate the debtor’s estate as
soon as practicable and consistent with good market
practice, except for specifically identifiable securities
or other property distributable under subsection (e).

Section 768 is an integral part of the commodity
broker liquidation procedures outlined in section 767.
Prompt action by the trustee to transfer or liquidate
customer commodity contracts is necessary to protect
customers, the debtor’s estate, and the marketplace
generally. However, transfers of customer accounts and
property valued in excess of the customer’s distribution
share are prohibited. Since a determination of the cus-
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tomer’s distribution share requires a determination of
the customer’s net equity and the total dollar value of
customer property held by or for the account of the
debtor, it is possible that the customer’s distribution
share will not be determined, and thus the customer’s
contracts and property will not be transferred, on a
timely basis. To avoid this problem, and to expedite
transfers of customer property, section 768 permits the
trustee to make distributions to customers in accord-
ance with a preliminary estimate of the debtor’s cus-
tomer property and each customer’s distribution share.

It is acknowledged that the necessity for prompt ac-
tion may not allow the trustee to assemble all relevant
facts before such an estimate is made. However, the
trustee is expected to develop as accurate an estimate
as possible based on the available facts. Further, in
order to permit expeditious action, section 768 does not
require that notice be given to customers or other
creditors before the court approves or disapproves the
estimate. Nor does section 768 require that customer
claims be received pursuant to section 767(a) before the
trustee may act upon and in accordance with the esti-
mate. If the estimate is inaccurate, the trustee is ab-
solved of liability for a distribution which exceeds the
customer’s actual distribution share so long as the dis-
tribution did not exceed the customer’s estimated dis-
tribution share. However, a trustee may have a claim
back against a customer who received more than its ac-
tual distribution share.
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Section 765(a) indicates that a customer must file a
proof of claim, including any claim to specifically iden-
tifiable property, within such time as the court fixes.

Subsection (c¢) [of section 765 (enacted as section
766(e))] sets forth the general rule requiring the trustee
to liquidate contractual commitments that are either
not specifically identifiable or with respect to which a
customer has not instructed the trustee during the
time fixed by the court. Subsection (d) [enacted as sec-
tion 766(b)] indicates an exception to the time limits in
the rule by requiring the trustee to liquidate any open
contractual commitment before the last day of trading
or the first day during which delivery may be de-
manded, whichever first occurs, if transfer cannot be
effectuated.

Section 766(a) [enacted as section 766(g)] indicates
that the trustee may distribute securities or other
property only under section 768. This does not preclude
a distribution of cash under section 767(a) or distribu-
tion of any excess customer property under section
767(c) to the general estate.

Subsection (b) [enacted as section 766(f)] indicates
that the trustee shall liquidate all securities and other
property that is not specifically identifiable property
as soon as practicable after the commencement of the
case and in accordance with good market practice. If
securities are restricted or trading has been suspended,
the trustee will have to make an exempt sale or file a
registration statement. In the event of a private place-
ment, a customer is not entitled to ‘‘bid in’’ his net eq-
uity claim. To do so would enable him to receive a
greater percentage recovery than other customers.

Section 767(a) [enacted as section 766(h)] provides for
the trustee to distribute customer property pro rata ac-
cording to customers’ net equity claims. The court will
determine an equitable portion of customer property to
pay administrative expenses. Paragraphs (2) and (3) in-
dicate that the return of specifically identifiable prop-
erty constitutes a distribution of net equity.

Subsection (b) [enacted as section 766(i)] indicates
that if the debtor is a clearing organization, customer
property is to be segregated into customers’ accounts
and proprietary accounts and distributed accordingly
without offset. This protects a member’s customers
from having their claims offset against the member’s
proprietary account. Subsection (c)(1) [enacted as sec-
tion 766(j)(1)] indicates that any excess customer prop-
erty will pour over into the general estate. This un-
likely event would occur only if customers fail to file
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proofs of claim. Subsection (c)(2) [enacted as section
766(j)(2)] indicates that to the extent customers are not
paid in full, they are entitled to share in the general es-
tate as unsecured creditors, unless subordinated by the
court under proposed 11 U.S.C. 510.

Section 768(a) [enacted as section 766(c)] requires the
trustee to return specifically identifiable property to
the extent that such distribution will not exceed a cus-
tomer’s net equity claim. Thus, if the customer owes
money to a commodity broker, this will be offset under
section 761(15)(A)(ii). If the value of the specifically
identifiable property exceeds the net equity claim, then
the customer may deposit cash with the trustee to
make up the difference after which the trustee may re-
turn or transfer the customer’s property.

Subsection (c¢) [enacted as section 766(a)] permits the
trustee to answer all margin calls, to the extent of the
customer’s net equity claim, with respect to any spe-
cifically identifiable open contractual commitment. It
should be noted that any payment under subsections
(a) or (c) will be considered a reduction of the net eq-
uity claim under section 767(a). Thus the customer’s
net equity claim is a dynamic amount that varies with
distributions of specifically identifiable property or
margin payments on such property. This approach dif-
fers from the priority given to specifically identifiable
property under subchapter III of chapter 7 by limiting
the priority effect to a right to receive specific prop-
erty as part of, rather than in addition to, a ratable
share of customer property. This policy is designed to
protect the small customer who is unlikely to have
property in specifically identifiable form as compared
with the professional trader. The CFTC is authorized to
make rules defining specifically identifiable property
under section 302 of the bill, in title III.

AMENDMENTS

2005—Subsec. (h). Pub. L. 109-8, §1502(a)(4)(A), sub-
stituted “‘507(a)(2)’ for “507(a)(1)”’ in introductory pro-
visions.

Subsec. (i). Pub. L. 109-8, §1502(a)(4)(B), substituted
“607(a)(2)”’ for <“5607(a)(1)”’ in pars. (1) and (2).

1984—Subsec. (j)(2). Pub. L. 98-353 substituted ‘‘sec-
tion 726’ for ‘‘section 726(a)’’.

1982—Subsec. (a). Pub. L. 97-222, §19(a), inserted ‘‘to
such customer” after ‘‘distribution’.

Subsec. (b). Pub. L. 97-222, §19(b), struck out ‘‘that is
being actively traded as of the date of the filing of the
petition’ after ‘‘any open commodity contract’ and in-
serted ‘‘the’” after ‘‘rules of”’.

Subsec. (d). Pub. L. 97-222, §19(c), substituted ‘‘the
amount to which the customer of the debtor is entitled
under subsection (h) or (i) of this section, then such”
for ‘“‘such amount, then the” and ‘‘the trustee then
shall” for ‘‘the trustee shall”.

Subsec. (h). Pub. L. 97-222, §19(d), inserted provision
that notwithstanding any other provision of this sub-
section, a customer net equity claim based on a propri-
etary account, as defined by Commission rule, regula-
tion, or order, may not be paid either in whole or in
part, directly or indirectly, out of customer property
unless all other customer net equity claims have been
paid in full.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.
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§767. Commodity broker liquidation and forward
contract merchants, commodity brokers,
stockbrokers, financial institutions, financial
participants, securities clearing agencies,
swap participants, repo participants, and
master netting agreement participants

Notwithstanding any other provision of this
title, the exercise of rights by a forward con-
tract merchant, commodity broker, stock-
broker, financial institution, financial partici-
pant, securities clearing agency, swap partici-
pant, repo participant, or master netting agree-
ment participant under this title shall not affect
the priority of any unsecured claim it may have
after the exercise of such rights.

(Added Pub. L. 109-8, title IX, §907(1), Apr. 20,
2005, 119 Stat. 181.)

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2005 Amendment note under section
101 of this title.

SUBCHAPTER V—CLEARING BANK
LIQUIDATION

§ 781. Definitions

For purposes of this subchapter, the following
definitions shall apply:

(1) BOARD.—The term ‘‘Board’” means the
Board of Governors of the Federal Reserve
System.

(2) DEPOSITORY INSTITUTION.—The term ‘‘de-
pository institution’ has the same meaning as
in section 3 of the Federal Deposit Insurance
Act.

(3) CLEARING BANK.—The term ‘‘clearing
bank’” means an uninsured State member
bank, or a corporation organized under section
25A of the Federal Reserve Act, which oper-
ates, or operates as, a multilateral clearing or-
ganization pursuant to section 409 of the Fed-
eral Deposit Insurance Corporation Improve-
ment Act of 1991.

(Added Pub. L. 106-554, S§1(a)(d5) [title T,
§112(c)(5)(B)], Dec. 21, 2000, 114 Stat. 2763,
2763A-39%4.)

REFERENCES IN TEXT

Section 3 of the Federal Deposit Insurance Act, re-
ferred to in par. (2), is classified to section 1813 of Title
12, Banks and Banking.

Section 25A of the Federal Reserve Act, referred to in
par. (3), popularly known as the Edge Act, is classified
to subchapter II (§611 et seq.) of chapter 6 of Title 12,
Banks and Banking. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 611 of Title 12 and Tables.

Section 409 of the Federal Deposit Insurance Corpora-
tion Improvement Act of 1991, referred to in par. (3), is
classified to section 4422 of Title 12, Banks and Bank-
ing.

§ 782. Selection of trustee

(a) IN GENERAL.—

(1) APPOINTMENT.—Notwithstanding any
other provision of this title, the conservator
or receiver who files the petition shall be the
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trustee under this chapter, unless the Board
designates an alternative trustee.

(2) SUCCESSOR.—The Board may designate a
successor trustee if required.

(b) AUTHORITY OF TRUSTEE.—Whenever the
Board appoints or designates a trustee, chapter
3 and sections 704 and 705 of this title shall apply
to the Board in the same way and to the same
extent that they apply to a United States trust-
ee.

(Added Pub. L. 106-554, §1(a)(5) [title I,
§112(c)(5)(B)], Dec. 21, 2000, 114 Stat. 2763,
2763A-394.)

§783. Additional powers of trustee

(a) DISTRIBUTION OF PROPERTY NOT OF THE Es-
TATE.—The trustee under this subchapter has
power to distribute property not of the estate,
including distributions to customers that are
mandated by subchapters III and IV of this chap-
ter.

(b) DISPOSITION OF INSTITUTION.—The trustee
under this subchapter may, after notice and a
hearing—

(1) sell the clearing bank to a depository in-
stitution or consortium of depository institu-
tions (which consortium may agree on the al-
location of the clearing bank among the con-
sortium);

(2) merge the clearing bank with a deposi-
tory institution;

(3) transfer contracts to the same extent as
could a receiver for a depository institution
under paragraphs (9) and (10) of section 11(e) of
the Federal Deposit Insurance Act;

(4) transfer assets or liabilities to a deposi-
tory institution; and

(5) transfer assets and liabilities to a bridge
depository institution as provided in para-
graphs (1), (3)(A), (5), and (6) of section 11(n) of
the Federal Deposit Insurance Act, paragraphs
(9) through (13) of such section, and subpara-
graphs (A) through (H) and subparagraph (K)
of paragraph (4) of such section 11(n), except
that—

(A) the bridge depository institution to
which such assets or liabilities are trans-
ferred shall be treated as a clearing bank for
the purpose of this subsection; and

(B) any references in any such provision of
law to the Federal Deposit Insurance Cor-
poration shall be construed to be references
to the appointing agency and that references
to deposit insurance shall be omitted.

(c) CERTAIN TRANSFERS INCLUDED.—Any ref-
erence in this section to transfers of liabilities
includes a ratable transfer of liabilities within a
priority class.

(Added Pub. L. 106-554, §1(a)(5) [title 1T,
§112(c)(5)(B)], Dec. 21, 2000, 114 Stat. 2763,
2763A-395; amended Pub. L. 110-289, div. A, title
VI, §1604(b)(3), July 30, 2008, 122 Stat. 2829.)

REFERENCES IN TEXT

Section 11 of the Federal Deposit Insurance Act, re-
ferred to in subsec. (b)(3), (5), is classified to section
1821 of Title 12, Banks and Banking.

AMENDMENTS

2008—Subsec. (b)(5). Pub. L. 110-289, which directed
amendment of this section by substituting ‘‘bridge de-
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