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(3) For purposes of paragraph (2), the term 
‘‘joint research agreement’’ means a written 
contract, grant, or cooperative agreement en-
tered into by two or more persons or entities for 
the performance of experimental, develop-
mental, or research work in the field of the 
claimed invention. 

(July 19, 1952, ch. 950, 66 Stat. 798; Pub. L. 98–622, 
title I, § 103, Nov. 8, 1984, 98 Stat. 3384; Pub. L. 
104–41, § 1, Nov. 1, 1995, 109 Stat. 351; Pub. L. 
106–113, div. B, § 1000(a)(9) [title IV, § 4807(a)], 
Nov. 29, 1999, 113 Stat. 1536, 1501A–591; Pub. L. 
108–453, § 2, Dec. 10, 2004, 118 Stat. 3596.) 

HISTORICAL AND REVISION NOTES 

There is no provision corresponding to the first sen-
tence explicitly stated in the present statutes, but the 
refusal of patents by the Patent Office, and the holding 
of patents invalid by the courts, on the ground of lack 
of invention or lack of patentable novelty has been fol-
lowed since at least as early as 1850. This paragraph is 
added with the view that an explicit statement in the 
statute may have some stabilizing effect, and also to 
serve as a basis for the addition at a later time of some 
criteria which may be worked out. 

The second sentence states that patentability as to 
this requirement is not to be negatived by the manner 
in which the invention was made, that is, it is immate-
rial whether it resulted from long toil and experimen-
tation or from a flash of genius. 

AMENDMENTS 

2004—Subsec. (c). Pub. L. 108–453 amended subsec. (c) 
generally. Prior to amendment, subsec. (c) read as fol-
lows: ‘‘Subject matter developed by another person, 
which qualifies as prior art only under one or more of 
subsections (e), (f), and (g) of section 102 of this title, 
shall not preclude patentability under this section 
where the subject matter and the claimed invention 
were, at the time the invention was made, owned by 
the same person or subject to an obligation of assign-
ment to the same person.’’ 

1999—Subsec. (c). Pub. L. 106–113 substituted ‘‘one or 
more of subsections (e), (f), and (g)’’ for ‘‘subsection (f) 
or (g)’’. 

1995—Pub. L. 104–41 designated first and second pars. 
as subsecs. (a) and (c), respectively, and added subsec. 
(b). 

1984—Pub. L. 98–622 inserted ‘‘Subject matter devel-
oped by another person, which qualifies as prior art 
only under subsection (f) or (g) of section 102 of this 
title, shall not preclude patentability under this sec-
tion where the subject matter and the claimed inven-
tion were, at the time the invention was made, owned 
by the same person or subject to an obligation of as-
signment to the same person.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–453, § 3, Dec. 10, 2004, 118 Stat. 3596, pro-
vided that: 

‘‘(a) IN GENERAL.—The amendments made by this Act 
[amending this section] shall apply to any patent 
granted on or after the date of the enactment of this 
Act [Dec. 10, 2004]. 

‘‘(b) SPECIAL RULE.—The amendments made by this 
Act shall not affect any final decision of a court or the 
United States Patent and Trademark Office rendered 
before the date of the enactment of this Act, and shall 
not affect the right of any party in any action pending 
before the United States Patent and Trademark Office 
or a court on the date of the enactment of this Act to 
have that party’s rights determined on the basis of the 
provisions of title 35, United States Code, in effect on 
the day before the date of the enactment of this Act.’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, § 4807(b)], 
Nov. 29, 1999, 113 Stat. 1536, 1501A–591, provided that: 

‘‘The amendment made by this section [amending this 
section] shall apply to any application for patent filed 
on or after the date of the enactment of this Act [Nov. 
29, 1999].’’ 

EFFECTIVE DATE OF 1995 AMENDMENT 

Section 3 of Pub. L. 104–41 provided that: ‘‘The 
amendments made by section 1 [amending this section] 
shall apply to any application for patent filed on or 
after the date of enactment of this Act [Nov. 1, 1995] 
and to any application for patent pending on such date 
of enactment, including (in either case) an application 
for the reissuance of a patent.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 106 of Pub. L. 98–622 provided that: 
‘‘(a) Subject to subsections (b), (c), (d), and (e) of this 

section, the amendments made by this Act [probably 
should be ‘‘this title’’, meaning title I of Pub. L. 98–622, 
enacting section 157 of this title, amending this section 
and sections 116, 120, 135, and 271 of this title, and en-
acting a provision set out as a note under section 157 of 
this title] shall apply to all United States patents 
granted before, on, or after the date of enactment of 
this Act [Nov. 8, 1984], and to all applications for 
United States patents pending on or filed after the date 
of enactment. 

‘‘(b) The amendments made by this Act shall not af-
fect any final decision made by the court or the Patent 
and Trademark Office before the date of enactment of 
this Act [Nov. 8, 1984], with respect to a patent or appli-
cation for patent, if no appeal from such decision is 
pending and the time for filing an appeal has expired. 

‘‘(c) Section 271(f) of title 35, United States Code, 
added by section 101 of this Act shall apply only to the 
supplying, or causing to be supplied, of any component 
or components of a patented invention after the date of 
enactment of this Act [Nov. 8, 1984]. 

‘‘(d) No United States patent granted before the date 
of enactment of this Act [Nov. 8, 1984] shall abridge or 
affect the right of any person or his successors in busi-
ness who made, purchased, or used prior to such effec-
tive date anything protected by the patent, to continue 
the use of, or to sell to others to be used or sold, the 
specific thing so made, purchased, or used, if the patent 
claims were invalid or otherwise unenforceable on a 
ground obviated by section 103 or 104 of this Act 
[amending this section and sections 116 and 120 of this 
title] and the person made, purchased, or used the spe-
cific thing in reasonable reliance on such invalidity or 
unenforceability. If a person reasonably relied on such 
invalidity or unenforceability, the court before which 
such matter is in question may provide for the contin-
ued manufacture, use, or sale of the thing made, pur-
chased, or used as specified, or for the manufacture, 
use, or sale of which substantial preparation was made 
before the date of enactment of this Act, and it may 
also provide for the continued practice of any process 
practiced, or for the practice of which substantial prep-
aration was made, prior to the date of enactment, to 
the extent and under such terms as the court deems eq-
uitable for the protection of investments made or busi-
ness commenced before the date of enactment. 

‘‘(e) The amendments made by this Act shall not af-
fect the right of any party in any case pending in court 
on the date of enactment [Nov. 8, 1984] to have their 
rights determined on the basis of the substantive law in 
effect prior to the date of enactment.’’ 

§ 104. Invention made abroad 

(a) IN GENERAL.— 
(1) PROCEEDINGS.—In proceedings in the Pat-

ent and Trademark Office, in the courts, and 
before any other competent authority, an ap-
plicant for a patent, or a patentee, may not es-
tablish a date of invention by reference to 
knowledge or use thereof, or other activity 
with respect thereto, in a foreign country 
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other than a NAFTA country or a WTO mem-
ber country, except as provided in sections 119 
and 365 of this title. 

(2) RIGHTS.—If an invention was made by a 
person, civil or military— 

(A) while domiciled in the United States, 
and serving in any other country in connec-
tion with operations by or on behalf of the 
United States, 

(B) while domiciled in a NAFTA country 
and serving in another country in connec-
tion with operations by or on behalf of that 
NAFTA country, or 

(C) while domiciled in a WTO member 
country and serving in another country in 
connection with operations by or on behalf 
of that WTO member country, 

that person shall be entitled to the same 
rights of priority in the United States with re-
spect to such invention as if such invention 
had been made in the United States, that 
NAFTA country, or that WTO member coun-
try, as the case may be. 

(3) USE OF INFORMATION.—To the extent that 
any information in a NAFTA country or a 
WTO member country concerning knowledge, 
use, or other activity relevant to proving or 
disproving a date of invention has not been 
made available for use in a proceeding in the 
Patent and Trademark Office, a court, or any 
other competent authority to the same extent 
as such information could be made available 
in the United States, the Director, court, or 
such other authority shall draw appropriate 
inferences, or take other action permitted by 
statute, rule, or regulation, in favor of the 
party that requested the information in the 
proceeding. 

(b) DEFINITIONS.—As used in this section— 
(1) the term ‘‘NAFTA country’’ has the 

meaning given that term in section 2(4) of the 
North American Free Trade Agreement Imple-
mentation Act; and 

(2) the term ‘‘WTO member country’’ has the 
meaning given that term in section 2(10) of the 
Uruguay Round Agreements Act. 

(July 19, 1952, ch. 950, 66 Stat. 798; Pub. L. 93–596, 
§ 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 94–131, § 6, 
Nov. 14, 1975, 89 Stat. 691; Pub. L. 98–622, title IV, 
§ 403(a), Nov. 8, 1984, 98 Stat. 3392; Pub. L. 103–182, 
title III, § 331, Dec. 8, 1993, 107 Stat. 2113; Pub. L. 
103–465, title V, § 531(a), Dec. 8, 1994, 108 Stat. 
4982; Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(a)(10)(A)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–582; Pub. L. 107–273, div. C, title III, 
§ 13206(b)(1)(B), Nov. 2, 2002, 116 Stat. 1906.) 

HISTORICAL AND REVISION NOTES 

Based on Title 35, U.S.C., 1946 ed., § 109 (Aug. 8, 1946, 
ch. 910, 60 Stat. 943). 

Language has been changed and the last sentence has 
been broadened to refer to persons serving in connec-
tion with operations by or on behalf of the United 
States, instead of solely in connection with the pros-
ecution of the war. 

REFERENCES IN TEXT 

Section 2(4) of the North American Free Trade Agree-
ment Implementation Act, referred to in subsec. (b)(1), 
is classified to section 3301(4) of Title 19, Customs Du-
ties. 

Section 2(10) of the Uruguay Round Agreements Act, 
referred to in subsec. (b)(2), is classified to section 
3501(10) of Title 19. 

AMENDMENTS 

2002—Subsec. (a)(3). Pub. L. 107–273 made technical 
correction to directory language of Pub. L. 106–113. See 
1999 Amendment note below. 

1999—Subsec. (a)(3). Pub. L. 106–113, as amended by 
Pub. L. 107–273, substituted ‘‘Director’’ for ‘‘Commis-
sioner’’. 

1994—Pub. L. 103–465 amended section generally, ex-
panding scope of section to include WTO member coun-
tries along with NAFTA countries and defining term 
‘‘WTO member country’’. 

1993—Pub. L. 103–182 amended section catchline and 
text generally. Prior to amendment, text read as fol-
lows: ‘‘In proceedings in the Patent and Trademark Of-
fice and in the courts, an applicant for a patent, or a 
patentee, may not establish a date of invention by ref-
erence to knowledge or use thereof, or other activity 
with respect thereto, in a foreign country, except as 
provided in sections 119 and 365 of this title. Where an 
invention was made by a person, civil or military, 
while domiciled in the United States and serving in a 
foreign country in connection with operations by or on 
behalf of the United States, he shall be entitled to the 
same rights of priority with respect to such invention 
as if the same had been made in the United States.’’ 

1984—Pub. L. 98–622 substituted ‘‘Patent and Trade-
mark Office’’ for ‘‘Patent Office’’. 

1975—Pub. L. 94–131 inserted in exception provision 
reference to section 365 of this title relating to priority 
of applications having benefit of filing date of prior ap-
plications. 

Pub. L. 93–596 substituted ‘‘Patent and Trademark Of-
fice’’ for ‘‘Patent Office’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–113 effective 4 months 
after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 
of Pub. L. 106–113, set out as a note under section 1 of 
this title. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Section 531(b) of Pub. L. 103–465 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendment made by this section [amending this 
section] shall apply to all patent applications that are 
filed on or after the date that is 12 months after the 
date of entry into force of the WTO Agreement with re-
spect to the United States [Jan. 1, 1995]. 

‘‘(2) ESTABLISHMENT OF DATE.—An applicant for a pat-
ent, or a patentee, may not establish a date of inven-
tion for purposes of title 35, United States Code, that is 
earlier than 12 months after the date of entry into force 
of the WTO Agreement with respect to the United 
States by reference to knowledge or use, or other activ-
ity, in a WTO member country, except as provided in 
sections 119 and 365 of such title.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–182 applicable to all pat-
ent applications filed on or after Dec. 8, 1993, provided 
that applicant for a patent, or a patentee, may not es-
tablish a date of invention by reference to knowledge 
or use thereof, or other activity with respect thereto, 
in NAFTA country, except as provided in sections 119 
and 365 of this title, that is earlier than Dec. 8, 1993, see 
section 335(b) of Pub. L. 103–182, set out as a note under 
section 1052 of Title 15, Commerce and Trade. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–622 effective on Nov. 8, 1984, 
see section 406(a) of Pub. L. 98–622, set out as a note 
under section 351 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENTS 

Amendment by Pub. L. 94–131 effective Jan. 24, 1978, 
and applicable on and after that date to patent applica-
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tions filed in the United States and to international ap-
plications, where applicable, see section 11 of Pub. L. 
94–131, set out as an Effective Date note under section 
351 of this title. 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 
see section 4 of Pub. L. 93–596, set out as a note under 
section 1111 of Title 15, Commerce and Trade. 

§ 105. Inventions in outer space 

(a) Any invention made, used or sold in outer 
space on a space object or component thereof 
under the jurisdiction or control of the United 
States shall be considered to be made, used or 
sold within the United States for the purposes of 
this title, except with respect to any space ob-
ject or component thereof that is specifically 
identified and otherwise provided for by an 
international agreement to which the United 
States is a party, or with respect to any space 
object or component thereof that is carried on 
the registry of a foreign state in accordance 
with the Convention on Registration of Objects 
Launched into Outer Space. 

(b) Any invention made, used or sold in outer 
space on a space object or component thereof 
that is carried on the registry of a foreign state 
in accordance with the Convention on Registra-
tion of Objects Launched into Outer Space, shall 
be considered to be made, used or sold within 
the United States for the purposes of this title 
if specifically so agreed in an international 
agreement between the United States and the 
state of registry. 

(Added Pub. L. 101–580, § 1(a), Nov. 15, 1990, 104 
Stat. 2863.) 

EFFECTIVE DATE; SPECIAL RULES 

Section 2 of Pub. L. 101–580 provided that: 
‘‘(a) EFFECTIVE DATE.—Subject to subsections (b), (c), 

and (d) of this section, the amendments made by the 
first section of this Act [enacting this section] shall 
apply to all United States patents granted before, on, 
or after the date of enactment of this Act [Nov. 15, 
1990], and to all applications for United States patents 
pending on or filed on or after such date of enactment. 

‘‘(b) FINAL DECISIONS.—The amendments made by the 
first section of this Act [enacting this section] shall 
not affect any final decision made by a court or the 
Patent and Trademark Office before the date of enact-
ment of this Act [Nov. 15, 1990] with respect to a patent 
or an application for a patent, if no appeal from such 
decision is pending and the time for filing an appeal 
has expired. 

‘‘(c) PENDING CASES.—The amendments made by the 
first section of this Act [enacting this section] shall 
not affect the right of any party in any case pending in 
a court on the date of enactment of this Act [Nov. 15, 
1990] to have the party’s rights determined on the basis 
of the substantive law in effect before such date of en-
actment. 

‘‘(d) NON-APPLICABILITY.—The amendments made by 
the first section of this Act [enacting this section] shall 
not apply to any process, machine, article of manufac-
ture, or composition of matter, an embodiment of 
which was launched prior to the date of enactment of 
this Act [Nov. 15, 1990].’’ 

CHAPTER 11—APPLICATION FOR PATENT 

Sec. 
111. Application. 
112. Specification. 
113. Drawings. 
114. Models, specimens. 
115. Oath of applicant. 

Sec. 
116. Inventors. 
117. Death or incapacity of inventor. 
118. Filing by other than inventor. 
119. Benefit of earlier filing date; right of priority. 
120. Benefit of earlier filing date in the United 

States. 
121. Divisional applications. 
122. Confidential status of applications; publica-

tion of patent applications. 

AMENDMENTS 

2002—Pub. L. 107–273, div. C, title III, § 13206(a)(7), Nov. 
2, 2002, 116 Stat. 1904, substituted ‘‘Inventors’’ for 
‘‘Joint inventors’’ in item 116. 

1999—Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4507(5)], Nov. 29, 1999, 113 Stat. 1536, 1501A–566, inserted 
‘‘; publication of patent applications’’ after ‘‘applica-
tions’’ in item 122. 

1994—Pub. L. 103–465, title V, § 532(c)(6), Dec. 8, 1994, 
108 Stat. 4987, substituted ‘‘Application’’ for ‘‘Applica-
tion for patent’’ in item 111 and ‘‘Benefit of earlier fil-
ing date; right of priority’’ for ‘‘Benefit of earlier filing 
date in foreign country; right of priority’’ in item 119. 

§ 111. Application 

(a) IN GENERAL.— 
(1) WRITTEN APPLICATION.—An application 

for patent shall be made, or authorized to be 
made, by the inventor, except as otherwise 
provided in this title, in writing to the Direc-
tor. 

(2) CONTENTS.—Such application shall in-
clude— 

(A) a specification as prescribed by section 
112 of this title; 

(B) a drawing as prescribed by section 113 
of this title; and 

(C) an oath by the applicant as prescribed 
by section 115 of this title. 

(3) FEE AND OATH.—The application must be 
accompanied by the fee required by law. The 
fee and oath may be submitted after the speci-
fication and any required drawing are sub-
mitted, within such period and under such 
conditions, including the payment of a sur-
charge, as may be prescribed by the Director. 

(4) FAILURE TO SUBMIT.—Upon failure to sub-
mit the fee and oath within such prescribed 
period, the application shall be regarded as 
abandoned, unless it is shown to the satisfac-
tion of the Director that the delay in submit-
ting the fee and oath was unavoidable or unin-
tentional. The filing date of an application 
shall be the date on which the specification 
and any required drawing are received in the 
Patent and Trademark Office. 

(b) PROVISIONAL APPLICATION.— 
(1) AUTHORIZATION.—A provisional applica-

tion for patent shall be made or authorized to 
be made by the inventor, except as otherwise 
provided in this title, in writing to the Direc-
tor. Such application shall include— 

(A) a specification as prescribed by the 
first paragraph of section 112 of this title; 
and 

(B) a drawing as prescribed by section 113 
of this title. 

(2) CLAIM.—A claim, as required by the sec-
ond through fifth paragraphs of section 112, 
shall not be required in a provisional applica-
tion. 
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