Rule 23.1

Rule 23.1. Derivative Actions by Shareholders

In a derivative action brought by one or more
shareholders or members to enforce a right of a
corporation or of an unincorporated association,
the corporation or association having failed to
enforce a right which may properly be asserted
by it, the complaint shall be verified and shall
allege (1) that the plaintiff was a shareholder or
member at the time of the transaction of which
the plaintiff complains or that the plaintiff’s
share or membership thereafter devolved on the
plaintiff by operation of law, and (2) that the ac-
tion is not a collusive one to confer jurisdiction
on a court of the United States which it would
not otherwise have. The complaint shall also al-
lege with particularity the efforts, if any, made
by the plaintiff to obtain the action the plaintiff
desires from the directors or comparable author-
ity and, if necessary, from the shareholders or
members, and the reasons for the plaintiff’s fail-
ure to obtain the action or for not making the
effort. The derivative action may not be main-
tained if it appears that the plaintiff does not
fairly and adequately represent the interests of
the shareholders or members similarly situated
in enforcing the right of the corporation or asso-
ciation. The action shall not be dismissed or
compromised without the approval of the court,
and notice of the proposed dismissal or com-
promise shall be given to shareholders or mem-
bers in such manner as the court directs.

(As added Feb. 28, 1966, eff. July 1, 1966; amended
Mar. 2, 1987, eff. Aug. 1, 1987.)
NOTES OF ADVISORY COMMITTEE ON RULES—1966

A derivative action by a shareholder of a corporation
or by a member of an unincorporated association has
distinctive aspects which require the special provisions
set forth in the new rule. The next-to-the-last sentence
recognizes that the question of adequacy of representa-
tion may arise when the plaintiff is one of a group of
shareholders or members. Cf. 3 Moore’s Federal Practice,
par. 23.08 (2d ed. 1963).

The court has inherent power to provide for the con-
duct of the proceedings in a derivative action, includ-
ing the power to determine the course of the proceed-
ings and require that any appropriate notice be given
to shareholders or members.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.

Rule 23.2. Actions Relating to Unincorporated
Associations

An action brought by or against the members
of an unincorporated association as a class by
naming certain members as representative par-
ties may be maintained only if it appears that
the representative parties will fairly and ade-
quately protect the interests of the association
and its members. In the conduct of the action
the court may make appropriate orders cor-
responding with those described in Rule 23(d),
and the procedure for dismissal or compromise
of the action shall correspond with that pro-
vided in Rule 23(e).

(As added Feb. 28, 1966, eff. July 1, 1966.)
NOTES OF ADVISORY COMMITTEE ON RULES—1966

Although an action by or against representatives of
the membership of an unincorporated association has
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often been viewed as a class action, the real or main
purpose of this characterization has been to give ‘‘en-
tity treatment’ to the association when for formal rea-
sons it cannot sue or be sued as a jural person under
Rule 17(b). See Louisell & Hazard, Pleading and Proce-
dure: State and Federal 718 (1962); 3 Moore’s Federal Prac-
tice, par. 23.08 (2d ed. 1963); Story, J. in West v. Randall,
29 Fed.Cas. 718, 722-23, No. 17,424 (C.C.D.R.I. 1820); and,
for examples, Gibbs v. Buck, 307 U.S. 66 (1939); Tunstall
v. Brotherhood of Locomotive F. & E., 148 F.2d 403 (4th
Cir. 1945); Oskoian v. Canuel, 269 F.2d 311 (1st Cir. 1959).
Rule 23.2 deals separately with these actions, referring
where appropriate to Rule 23.

Rule 24. Intervention

(a) INTERVENTION OF RIGHT. Upon timely appli-
cation anyone shall be permitted to intervene in
an action: (1) when a statute of the United
States confers an unconditional right to inter-
vene; or (2) when the applicant claims an inter-
est relating to the property or transaction
which is the subject of the action and the appli-
cant is so situated that the disposition of the ac-
tion may as a practical matter impair or impede
the applicant’s ability to protect that interest,
unless the applicant’s interest is adequately rep-
resented by existing parties.

(b) PERMISSIVE INTERVENTION. Upon timely ap-
plication anyone may be permitted to intervene
in an action: (1) when a statute of the United
States confers a conditional right to intervene;
or (2) when an applicant’s claim or defense and
the main action have a question of law or fact in
common. When a party to an action relies for
ground of claim or defense upon any statute or
executive order administered by a federal or
state governmental officer or agency or upon
any regulation, order, requirement, or agree-
ment issued or made pursuant to the statute or
executive order, the officer or agency upon time-
ly application may be permitted to intervene in
the action. In exercising its discretion the court
shall consider whether the intervention will un-
duly delay or prejudice the adjudication of the
rights of the original parties.

(c) PROCEDURE. A person desiring to intervene
shall serve a motion to intervene upon the par-
ties as provided in Rule 5. The motion shall
state the grounds therefor and shall be accom-
panied by a pleading setting forth the claim or
defense for which intervention is sought. The
same procedure shall be followed when a statute
of the United States gives a right to intervene.
When the constitutionality of an act of Congress
affecting the public interest is drawn in ques-
tion in any action in which the United States or
an officer, agency, or employee thereof is not a
party, the court shall notify the Attorney Gen-
eral of the United States as provided in Title 28,
U.S.C., §2403. When the constitutionality of any
statute of a State affecting the public interest is
drawn in question in any action in which that
State or any agency, officer, or employee there-
of is not a party, the court shall notify the at-
torney general of the State as provided in Title
28, U.S.C. §2403. A party challenging the con-
stitutionality of legislation should call the at-
tention of the court to its consequential duty,
but failure to do so is not a waiver of any con-
stitutional right otherwise timely asserted.

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec.
29, 1948, eff. Oct. 20, 1949; Jan. 21, 1963, eff. July
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