Rule 1005

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendments are technical. No substantive

change is intended.
Rule 1005. Public Records

The contents of an official record, or of a doc-
ument authorized to be recorded or filed and ac-
tually recorded or filed, including data compila-
tions in any form, if otherwise admissible, may
be proved by copy, certified as correct in accord-
ance with rule 902 or testified to be correct by a
witness who has compared it with the original.
If a copy which complies with the foregoing can-
not be obtained by the exercise of reasonable
diligence, then other evidence of the contents
may be given.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1946.)
NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Public records call for somewhat different treatment.
Removing them from their usual place of Kkeeping
would be attended by serious inconvenience to the pub-
lic and to the custodian. As a consequence judicial de-
cisions and statutes commonly hold that no expla-
nation need be given for failure to produce the original
of a public record. McCormick §204; 4 Wigmore
§§1215-1228. This blanket dispensation from producing
or accounting for the original would open the door to
the introduction of every kind of secondary evidence of
contents of public records were it not for the preference
given certified or compared copies. Recognition of de-
grees of secondary evidence in this situation is an ap-
propriate quid pro quo for not applying the requirement
of producing the original.

The provisions of 28 U.S.C. §1733(b) apply only to de-
partments or agencies of the United States. The rule,
however, applies to public records generally and is
comparable in scope in this respect to Rule 44(a) of the
Rules of Civil Procedure.

Rule 1006. Summaries

The contents of voluminous writings, record-
ings, or photographs which cannot conveniently
be examined in court may be presented in the
form of a chart, summary, or calculation. The
originals, or duplicates, shall be made available
for examination or copying, or both, by other
parties at reasonable time and place. The court
may order that they be produced in court.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1946.)
NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

The admission of summaries of voluminous books,
records, or documents offers the only practicable
means of making their contents available to judge and
jury. The rule recognizes this practice, with appro-
priate safeguards. 4 Wigmore §1230.

Rule 1007. Testimony or Written Admission of
Party

Contents of writings, recordings, or photo-
graphs may be proved by the testimony or depo-
sition of the party against whom offered or by
that party’s written admission, without ac-
counting for the nonproduction of the original.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1947;
Mar. 2, 1987, eff. Oct. 1, 1987.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

While the parent case, Slatterie v. Pooley, 6 M. & W.
664, 1561 Eng. Rep. 579 (Exch. 1840), allows proof of con-
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tents by evidence of an oral admission by the party
against whom offered, without accounting for nonpro-
duction of the original, the risk of inaccuracy is sub-
stantial and the decision is at odds with the purpose of
the rule giving preference to the original. See 4
Wigmore §1255. The instant rule follows Professor
McCormick’s suggestion of limiting this use of admis-
sions to those made in the course of giving testimony
or in writing. McCormick §208, p. 424. The limitation, of
course, does not call for excluding evidence of an oral
admission when nonproduction of the original has been
accounted for and secondary evidence generally has be-
come admissible. Rule 1004, supra.

A similar provision is contained in New Jersey Evi-
dence Rule 70(1)(h).

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment is technical. No substantive change
is intended.

Rule 1008. Functions of Court and Jury

When the admissibility of other evidence of
contents of writings, recordings, or photographs
under these rules depends upon the fulfillment
of a condition of fact, the question whether the
condition has been fulfilled is ordinarily for the
court to determine in accordance with the provi-
sions of rule 104. However, when an issue is
raised (a) whether the asserted writing ever ex-
isted, or (b) whether another writing, recording,
or photograph produced at the trial is the origi-
nal, or (¢c) whether other evidence of contents
correctly reflects the contents, the issue is for
the trier of fact to determine as in the case of
other issues of fact.

(Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat. 1947.)

NOTES OF ADVISORY COMMITTEE ON PROPOSED RULES

Most preliminary questions of fact in connection
with applying the rule preferring the original as evi-
dence of contents are for the judge, under the general
principles announced in Rule 104, supra. Thus, the ques-
tion whether the loss of the originals has been estab-
lished, or of the fulfillment of other conditions speci-
fied in Rule 1004, supra, is for the judge. However, ques-
tions may arise which go beyond the mere administra-
tion of the rule preferring the original and into the
merits of the controversy. For example, plaintiff offers
secondary evidence of the contents of an alleged con-
tract, after first introducing evidence of loss of the
original, and defendant counters with evidence that no
such contract was ever executed. If the judge decides
that the contract was never executed and excludes the
secondary evidence, the case is at an end without ever
going to the jury on a central issue. Levin, Authentica-
tion and Content of Writings, 10 Rutgers L.Rev. 632, 644
(1956). The latter portion of the instant rule is designed
to insure treatment of these situations as raising jury
questions. The decision is not one for uncontrolled dis-
cretion of the jury but is subject to the control exer-
cised generally by the judge over jury determinations.
See Rule 104(b), supra.

For similar provisions, see Uniform Rule 70(2); Kan-
sas Code of Civil Procedure §60-467(b); New Jersey Evi-
dence Rule 70(2), (3).

ARTICLE XI. MISCELLANEOUS RULES

Rule 1101. Applicability of Rules

(a) Courts and judges. These rules apply to the
United States district courts, the District Court
of Guam, the District Court of the Virgin Is-
lands, the District Court for the Northern Mari-
ana Islands, the United States courts of appeals,
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