§305

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2560.)
HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 304(b) adopts a provision contained in the
Senate amendment with modifications. The provision
indicates that if a party in interest does not timely
controvert the petition in a case ancillary to a foreign
proceeding, or after trial on the merits, the court may
take various actions, including enjoining the com-
mencement or continuation of any action against the
debtor with respect to property involved in the pro-
ceeding, or against the property itself; enjoining the
enforcement of any judgment against the debtor or the
debtor’s property; or the commencement or continu-
ation of any judicial proceeding to create or enforce a
lien against the property of the debtor or the estate.

Section 304(c) is modified to indicate that the court
shall be guided by considerations of comity in addition
to the other factors specified therein.

SENATE REPORT NO. 95-989

This section governs cases filed in the bankruptcy
courts that are ancillary to foreign proceedings. That
is, where a foreign bankruptcy case is pending concern-
ing a particular debtor and that debtor has assets in
this country, the foreign representative may file a peti-
tion under this section, which does not commence a full
bankruptcy case, in order to administer assets located
in this country, to prevent dismemberment by local
creditors of assets located here, or for other appro-
priate relief. The debtor is given the opportunity to
controvert the petition.

Subsection (c) requires the court to consider several
factors in determining what relief, if any, to grant. The
court is to be guided by what will best assure an eco-
nomical and expeditious administration of the estate,
consistent with just treatment of all creditors and eq-
uity security holders; protection of local creditors and
equity security holders against prejudice and inconven-
ience in processing claims and interests in the foreign
proceeding; prevention of preferential or fraudulent
disposition of property of the estate; distribution of the
proceeds of the estate substantially in conformity with
the distribution provisions of the bankruptcy code;
and, if the debtor is an individual, the provision of an
opportunity for a fresh start. These guidelines are de-
signed to give the court the maximum flexibility in
handling ancillary cases. Principles of international
comity and respect for the judgments and laws of other
nations suggest that the court be permitted to make
the appropriate orders under all of the circumstances of
each case, rather than being provided with inflexible
rules.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 101, 305, 306 of
this title; title 28 section 1410.

§305. Abstention

(a) The court, after notice and a hearing, may
dismiss a case under this title, or may suspend
all proceedings in a case under this title, at any
time if—

(1) the interests of creditors and the debtor
would be better served by such dismissal or
suspension; or

(2)(A) there is pending a foreign proceeding;
and

(B) the factors specified in section 304(c) of
this title warrant such dismissal or suspen-
sion.

(b) A foreign representative may seek dismis-
sal or suspension under subsection (a)(2) of this
section.

TITLE 11—BANKRUPTCY
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(c) An order under subsection (a) of this sec-
tion dismissing a case or suspending all proceed-
ings in a case, or a decision not so to dismiss or
suspend, is not reviewable by appeal or other-
wise by the court of appeals under section 158(d),
1291, or 1292 of title 28 or by the Supreme Court
of the United States under section 1254 of title
28.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2561; Pub. L.
101-650, title III, §309(a), Dec. 1, 1990, 104 Stat.
5113; Pub. L. 102-198, §5, Dec. 9, 1991, 105 Stat.
1623.)

HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

A principle of the common law requires a court with
jurisdiction over a particular matter to take jurisdic-
tion. This section recognizes that there are cases in
which it would be appropriate for the court to decline
jurisdiction. Abstention under this section, however, is
of jurisdiction over the entire case. Abstention from ju-
risdiction over a particular proceeding in a case is gov-
erned by proposed 28 U.S.C. 1471(c). Thus, the court is
permitted, if the interests of creditors and the debtor
would be better served by dismissal of the case or sus-
pension of all proceedings in the case, to so order. The
court may dismiss or suspend under the first para-
graph, for example, if an arrangement is being worked
out by creditors and the debtor out of court, there is no
prejudice to the results of creditors in that arrange-
ment, and an involuntary case has been commenced by
a few recalcitrant creditors to provide a basis for future
threats to extract full payment. The less expensive out-
of-court workout may better serve the interests in the
case. Likewise, if there is pending a foreign proceeding
concerning the debtor and the factors specified in pro-
posed 11 U.S.C. 304(c) warrant dismissal or suspension,
the court may so act.

Subsection (b) gives a foreign representative author-
ity to appear in the bankruptcy court to request dis-
missal or suspension. Subsection (c) makes the dismis-
sal or suspension order nonreviewable by appeal or
otherwise. The bankruptcy court, based on its experi-
ence and discretion is vested with the power of deci-
sion.

AMENDMENTS

1991—Subsec. (c¢). Pub. L. 102-198 substituted ‘‘title
28" for ‘‘this title’’ in two places.

1990—Subsec. (c¢). Pub. L. 101-650 inserted before pe-
riod at end ‘‘by the court of appeals under section
158(d), 1291, or 1292 of this title or by the Supreme Court
of the United States under section 1254 of this title” .

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 306 of this title.

§306. Limited appearance

An appearance in a bankruptcy court by a for-
eign representative in connection with a peti-
tion or request under section 303, 304, or 305 of
this title does not submit such foreign rep-
resentative to the jurisdiction of any court in
the United States for any other purpose, but the
bankruptcy court may condition any order
under section 303, 304, or 305 of this title on com-
pliance by such foreign representative with the
orders of such bankruptcy court.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2561.)
HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

Section 306 permits a foreign representative that is
seeking dismissal or suspension under section 305 of an



		Superintendent of Documents
	2019-11-27T02:49:38-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




