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Public Law 95-598
95th Congress
An Act

To establish a uniform Law on the Subject of Bankruptcies. _Nov. 6, 1978
[H.R. 8200]

Title 11, USC.

Be it enacted by the Senate and House oédﬁspreaeﬂtatﬂr}vea of the
! Bankruptcy.

United States of Americain Congress assemb

TITLE I—-ENACTMENT OF TITLE 11 OF THE
UNITED STATES CODE

Sec. 101. The law relating to bankruptey is codified and enacted 11 USC prec. 101
as title 11 of the United States Code, entitled “Bankruptey”, and may note.
be cited as 11 U.S.C.§ ,as follows:

TITLE 11—BANEKRUPTCY

CHAPTER Sec.
1., GENERAL PROVISIONS 101
3. CABE ADMINISTRATION 301
5. Oreprrors, THE DERTOR, AND THE ESTATE 501
7. LIQUIDATION 701
9. ApJUSTMENT oF DEBTS OF A MUNICIPALITY 901
11. REORGANIZATION 1101
13. ApJUSTMENT oF DEBTS OF AN INDIVIDUAL WITHE REGULAR INCOME______ 1801
15. UnitEp STATES TRUSTEES. - 1501

CHAPTER 1—GENERAL PROVISIONS
Sec.

101. Definitions.

102. Rules of construction.

103. Applicability of chapters.

104. Adjustment of dollar amounts,
105. Power of court.

1G6. Waiver of sovereign immunity.
107. Public access to papers.

108. Extension of time.

109, Who may be a debtor,

§ 101. Definitions 11 USC 101.

In this title—
(1) “accountant” means accountant authorized under applica-
able law to practice public accounting, and includes professional
accounting association, corporation, or partnership, if so author-

ized ;
(2) “affiliate” means—

(A) entity that directly or indirectly owns, controls, or
holds with power to vote, 20 percent or more of the outstand-
ing voting securities of the cf:;:tor, other than an entity that
holds such securities—

(i) in a fiduciary or agency capacity without sole
discretionary power to vote such securities; or

(ii) solely to secure a debt, if such entity has not in
fact exercised such power to vote;

(B) corporation 20 percent or more of whose outstandin
voting securities are directly or indirectly owned, controlled,
or held with power to vote, by the debtor, or by an entity
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that directly or indirectly owns, controls, or holds with power
to vote, 20 percent or more of the outstandin votinF securi-
ties of the debtor, other than an entity that holds such
securities—
(i) in a fiduciary or agency capacity without sole
discretionary power to vote such securities; or
(ii) solely to secure a debt, if such entity has not in
fact exercised such power to vote;

(C) person whose business is operated under a lease or
operating agreement by a debtor, or person substantially all
of whose property is operated under an operating agree-
ment with the debtor; or

(D) entity that operates the business or all or substantially
all of the property of the debtor under a lease or operating
agreement ;

(3) “attorney” means attorney, professional law association,
corporation, or partnership, authorized under applicable law to
practice law;

(4) “claim” means—

(A) right to payment, whether or not such right is reduced
to judgment, ?iquidated, unliquidated, fixed, contingent,

matured, unmatured, disputed, undisputed, legal, equitable,
secured, or unsecured ; or

(B) right to an equitable remedy for breach of performance
if such breach gives rise to a right to pagment, whether or
not such right to an equitable remedy is reduced to judgment,
fixed, contingent, matured, unmatured, disputed, undisputed,
secured, or unsecured ;

(5) “commodity broker” means futures commission merchant,
foreign futures commission merchant, clearing organization, lever-
age transaction merchant, or commodity options dealer, as defined

Post, p. 2615. in section 761 of this title, with respect to which there is a cus-
tomer, as defined in section 761 (9) of thistitle;

(6) “community claim” means claim that arose before the com-
mencement of the case concerning the debtor for which property

Post, p. 2594. of the kind specified in section 541(a)(2) of this title is liable,
whether or not there is any such property at the time of the
commencement of the case; v

(7) “consumer debt” means debt incurred by an individual
primarily for a personal, family, or household purpose;

(8) “corporation”—

(A) includes—

(i) association having a power or privilege that a
private corporation, but not an individual or a partner-
ship, possesses;

81) partnership association organized under a law
that makes only the capital subscribed responsible for
the debts of such association; .

iii) joint-stock company ;
iv) unincorporated company or association; or
v) business trust; but

(B) does not include limited partnership:

(9) “creditor” means—

(A) entity that has a claim against the debtor that arose
31: bttI:)e time of or before the order for relief concerning the
ebtor;
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(B) entity that has a claim against the estate of a kind
sptici ed in section 502(f), 502(g), 502(h) or 502(i) of this Pos, p. 2579.
title; or

(C) entity that has a community claim;

(10) “custodian” means—

(A) receiver or trustee of any of the property of the debtor,
appointed in a case or proceeding not under this title;

(B) assignee under a general assignment for the benefit
of the debtor’s creditors: or

C) trustee, receiver, or agent under apﬁ)licahle law, or
under a contract, that is appointed or authorized to take
charge of property of the debtor for the purpose of enforeing
a lien against such property, or for the purpose of general
administration of such property for the benefit of the debtor’s
creditors;

(11) “debt” means liability on a claim

(12) “debtor” means person or municipality concerning which
a case under this title has been commenced ;

(13) “disinterested person” means person that—

A) is not a creditor, an equity security holder, or an
insider;

(B) is not and was not an investment banker for any
outstanding security of the debtor;

(C) has not been, within three years before the date of
the filing of the petition, an investment banker for a security
of the debtor, or an attorney for such an investment banker
in connection with the offer, sale, or issnance of a security of
the debtor;

(D) is not and was not, within two years before the date
of the filing of the petition, a director, officer, or employee
of the debtor or of an investment banker specified in sub-
paragraph (B) or (C) of this paragraph: and

does not have an interest materially adverse to the
interest of the estate or of any class of creditors or equity
security holders, by reason of any dirvect or indirect rela-
tionship to, connection with, or interest in, the debtor or an
investment banker specified in subparagraph (B) or (C) of
this paragraph, or for any other reason ;

(14; “entity” includes person, estate, trust, governmental unit;

(15) “equity security” means—

(A) share in a corporation, whether or not transferable
or denominated “stock”, or similar security ;

(B) interest of a limited partner in a limited partnership;
or

(C) warrant or right. other than a right to convert, to
purchase, sell, or subscribe to a share, security, or interest
of a kind specified in subparagraph (A) or (B) of this
paragraph;

(16) “equity security holder” means holder of an equity security
of the debtor;

(17) “farmer” means person that received more than 80 percent
of such person’s gross income during the taxable year of such per-
son immediately preceding the taxable year of such person during
which the case under this title concerning such person was com-
menced from a farming operation owned or operated by such
person;
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(18) “farming operation” includes farming, tillage of the soil,
dairy farming, ranching, production or raising of crops, poultry,
or livestock, and production of poultry or livestock produets in an
unmanufactured state; o

(19) “foreign proceeding” means proceeding, whether judicial
or administrative and whether or not under bankruptey law, in a
foreign country in which the debtor’s domicile, residence, principal
place of business, or principal assets were located at the commence-
ment of such proceeding, for the purpose of liquidating an estate,
adjusting debts by composition, extension, or discharge, or effect-
ing a reoreanization ; '

(20) “foreign representative” means duly selected trustee,
administrator, or other representative of an estate in a foreign
proceeding;

(21) “governmental unit” means United States: State; Com-
monwealth; District; Territory; municipality; foreign state;
department, agency, or instrumentality of the United States, a
State, a Commonwealth, a District, a Territory, a municipality, or
a foreign state; or other foreign or domestic government ;

(22) “indenture” means mortgage, deed of trust, or indenture,
under which there is outstanding a security, other than a voting-
trust certificate, constituting a claim against the debtor, a claim
secured by a lien on any of the debtor’s property, or an equity
security of the debtor;

(23) “indenture trustee” means trustee under an indenture;

(24) “individual with regular income” means individual whose
income is sufficiently stable and regular to enable such individual
to make payments under a plan under chapter 13 of this title, other
than a stock broker or a commodity broker;

(25) “insider” includes—

(A) if the debtor is an individual—
4 lg i) relative of the debtor or of a general partner of the
ebtor;
(ii) partnership in which the debtor is a general
partner;
(iii) general partner of the debtor; or
(iv) corporation of which the debtor is a director,
officer, or person in control ;
(B) if the debtor is a corporation—
Ei) director of the debtor;
ii) officer of the debtor;
(iii) person in control of the debtor;
(iv) partnership in which the debtor is a general
partner;
év) general partner of the debtor; or
vi) relative of a general partner, director, officer, or
person in control of the debtor;
(C) if the debtor is a partnership—
Ei) general partner in the debtor;
ii) relative of a general partner in, general partner
of, or person in control of the debtor;
(iijfepaﬂ-nemhjp in which the debtor is a general
partner;
(iv) general partner of the debtor; or
(v) person in control of the debtor;
(D) if the debtor is a municipality, elected official of the
debtor or relative of an elected official of the debtor;
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(E) affiliate, or insider of an affiliate as if such affiliate were
the debtor; and

(F) managing agent of the debtor;

(26) “insolvent” means—

(A) with reference to an entity other than a partnership,
financial condition such that the sum of such entity’s debts is
greater than all of such entity’s property, at a fair valuation,
exclusive of—

(i) property transferred, concealed, or removed with
int:lant to hinder, delay, or defraud such entity’s creditors;
an

(ii) property that may be exempted from property of
the estate under section 522 of this tﬁle ;and Post, p. 2586.

(B) with reference to a partnership, financial condition
such that the sum of such partnership’s debts is greater than
the aggregate of, at a fair valuation—

(i) all of such partnership’s property, exclusive of
property of the kind specified in subparagraph (A) (i)
of this paragraph; and

(ii) the sum of the excess of the value of each general
E‘al,:tner’s separate property, exclusive of property of the

ind specified in subparagraph (A)(ii) of this para-
gmdph, over such partner’s se\%m'ate debts:

(27) “judieial lien” means lien obtained by judgment, levy,
sequestration, or other legal or equitable process or proceeding ;

(28) “lien” means charge against or interest in property to
secure pa?*ment of a debt or performance of an obligation;

(29) “municipality” means political subdivision or publie
agency or instrumentality of a State:

(30) “person” includes individual, gartnershjp, and corpora-
tion, but does not include governmental unit;

(31) “petition” means petition filed under section 301, 302, 303,
011-_304 ?f this title, as the case may be, commencing a case under
this title;

(32) “purchaser” means transferee of a voluntary transfer, and
includes immediate or mediate transferee of such a transferee;

(33) “railroad” means common carrier by railroad engaged
in the transportation of individuals or property or owner of
trackage facilities leased by such a common carrier;

(34) “relative” means individual related by affinity or consan-
uinity within the third degree as determined by the common
?;t_v,d osi- individual in a step or adoptive relationship within such

thar Ted;

(35) eﬁsecurity”—

(A) includes—

(1) note;
(i1) stock;
(iii) treasury stock;
§iv) bond ;
v) debenture;
(vi) collateral trust certificate;
vil) pre-organization certificate or subseription;
vii1l) transferable share;
ix) voting-trust certificate;
fx) certificate of deposit;
x1) certificate of deposit for security;
(xi1) investment contract or certificate of interest or
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participation in a profit-sharing agreement or in an oil,
gas, or mineral royalty or lease, 1f such eontraet or inter-
est is the subject of a registration statement filed with
the Securities and Exchange Commission under the pro-
visions of the Securities Act of 1983 (15 U.S.C. TTa ct
seq.), or is exempt under section 3(b) of such Act (15
T?f{.lS.C. 77¢(b)) from the requirement to file such a
statement ;

(xiii) interest of a limited partner in a limited part-
nership;

(xivl:). other claim or interest commonly known as
“security”; and
(xv) certificate of interest or participation in, tem-
porary or interim certificate for, receipt for, or warrant
or right to subseribe to or purchase or sell, a secuity ; but
(B) does not include—
(i) currency, check, draft, bill of exchange, or bank
letter of credit;
(ii) leverage transaction, as defined in section 761(13)
of this title;
(iii) commodity futures contract or forward com-
modity contract;
(iv) option, warrant, or right to subseribe to or pur-
chase or sell a commodity futures contract;
(v) option to purchase or sell a commodity;
gi) contract or certificate specified in clause (xii) of
subparagraph (A) of this paragraph that is not the sub-
ject of sucE a registration statement filed with the
ecurities and Exchange Commission and is not exempt
under section 3(b) of the Securities Act of 1933 (15
U.S.C. TTe(b) ) from the requirement to file such a state-
ment ; or
(vil) debt or evidence of indebtedness for goods
sold and delivered or services rendered ;

(363 “security agreement” means agreement that creates or
provides for a security interest;

(B7) “security interest” means lien created by an agreement ;

(38) “statutory lien” means lien arising solely by force of a
statute on specified circumstances or consitions, or lien of dis-
tress for rent, whether or not statutory, but does not include
security interest or judicial lien, whether or not such interest or
lien is provided by or is dependent on a statute and whether or
not such interest or lien is made fully effective by statute;

(39) “stockbroker” means person with respect to which there
is a customer, as defined in section 741(2) of this title, engaged
in the business of effecting transactions in securities—

(A) for the accounts of others; or
(B) with members of the general publie, from or for such
person’s own account; and

(40) “transfer” means every mode, direct or indirect, absolute
or conditional, voluntary or involuntary, of disposing of or part-
ing with property or with an interest in property, including reten-
tion of title as a security interest.

§ 102. Rules of construction
In this title—

(1) “after notice and a hearing”, or a similar phrase—
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(A) means after such notice as is appropriate in the par-
ticular circumstances, and such opportunity for a hearing as
is appropriate in the particular cirenmstances; but

(B) authorizes an act without an actual hearing if such
notice is given pmgerly and if—

(i%i such a hearing is not requested timely by a party
in interest; or
(i1) there is insufficient time for a hearing to be com-
menced before such act must be done, and the court
authorizes such act;
(2) “claim against the debtor” includes claim against property
of the debtor:
(3) “includes” and “including” are not limiting ;

4) “may not” is prohibitive, and not permissive;
5) “or” is not exclusive: i
(6) “order for relief” means entry of an order for relief;

(7) the singular includes the pluraf; and

(8) a definition, continued in a section of this title that refers
to another section of this title, does not, for the purpose of such
reference, affect the meaning of a term used in such other section.

§103. Applicability of chapters 11 USC 103.
(a) Except as provided in section 1161 of this title, chapters 1, 3, Post, p. 2641.
and 5 of this title apply in a case under chapter 7, 11, or 13 of this title. Post, pgéS?S.
(b) S11bchaPters I and IT of chapter 7 of this title apply only in a 2604, 2626,
case under such chapter. "
(¢) Subchapter 11T of chapter T of this title applies only in a case
under such chapter concerning a stockholder.
d) Subchapter IV of chapter T of this title a{:plies only in a case
under such pter concerning a commodity broker except with
respect to section T46(c) which applies to margin payments made by Pest, p. 2613.
any debtor to a commodity broker or forward contract merchant.
ée) Except as provided in section 901 of this title, only chapters 1 Post, p. 2621.
and 9 of thistitle apply in a case under such chapter 9.
(f) Except as provided in seetion 901 of this title, subchapters I,
g, a;&d IIT of chapter 11 of this title apply only in a case under such
apter.
((lg) Subchapter TV of chapter 11 of this title applies only in a case
under such chapter concerning a railroad.
(h) Chapter 13 of this title applies only in a case under such chapter.
§104. Adjustment of dollar amounts 11 USC 104.
The Judicial Conference of the United States shall transmit to the Recommendation
Congress and to the President before May 1, 1985, and before May 1 of to Congress and
every sixth year after May 1, 1985, a recommendation for the uniform the President.

percentage adjustment of each dollar amount in this title and in sec-
tion 1930 of title 28.

§ 105. Power of court 11 USC 105.
(a) The bankruptey court may issue any order, process, or judg-

ment that is necessary or appropriate to carry out the provisions of

this title.
(b) Notwithstanding subsection (a) of this section, a bankruptcy

court may not appoint a receiver in a case under this title.

§ 106. Waiver of sovereign immunity 11 USC 106.

_(a) A governmental unit is deemed to have waived sovereign immu-
nity with respect to any claim against such governmental unit that
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ig property of the estate and that arose out of the same transaction or
occurrence out of which such governmental unit’s claim arose.

(b) There shall be offset against an allowed claim or interest of a
governmental unit any claim against such governmental unit that is
property of the estate.

c) ]gxcept as provided in subsections (a) and (b) of this section
and notwithstanding any assertion of sovereign immunity—
(1) a provision of this title that contains “creditor”, “entity”,
or “governmental unit” applies to governmental units; and
(2) a determination by the court of an issue arising under such
a provision binds governmental units.

§107. Public access to papers

(a) Except as provided in subsection (b) of this section, a paper
filed in a case under this title and the dockets of a bankruptey court
are public records and open to examination by an entity at reasonable
times without charge.

&b) On request of a party in interest, the bankruptey court shall,
and on the bankruptey court’s own motion, the bankruptey court
ma —

(1) protect an entity with respect to a trade secret or confi-
dential research, development, or commereial information; or

(2) protect a person with respeet to scandalous or defamatory
matter contained in a paper filed in a case under this title.

§108. Extension of time

(a) If applicable law, an order entered in a proceeding, or an agree-
ment fixes a period within which the debtor may commence an action,
and such period has not expired before the date of the filing of the
p;tition, the trustee may commence such action only before the later
Ool—

(1) the end of such period, including any suspension of such
period occurring on or after the commencement of the case; and
(2) two years after the order for relief.

(b) Except as provided in subsection (a) of this section, if applicable
law, an order entered in a proceeding, or an agreement fixes a period
within which the debtor or an indiviﬁua! protected under section 1301
of this title may file any pleading, demand, notice, or proof of claim
or loss, cure a default, or perform any other similar act, and such
period has not expired before the date of the filing of the petition, the
i:rusteefmay only file, cure, or perform, as the case may be, before the

ater of—
(1) the end of such period, including any suspension of such
period occurring on or after the commencement of the case; and
(2) 60 days after the order for relief.

(¢) Except as provided in section 524 of this title, if applicable law,
an order entered in a proceeding, or an agreement fixes a period for
commencing or continuing a civil action in a court other than a bank-
ruptey court on a claim against the debtor, or against an individual
with respect to which such individual is protected under section 1301
of this title, and such period has not expired before the date of the
filing of the petition, then such period does not expire until the later

(1) the end of such period, including any suspension of such
period occurring on or after the commencement of the case; and
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(2) 30 days after notice of the termination or expiration of the
stay under section 362, 922, or 1301 of this title, as the case may
be, with respect to such claim,

§109. Who may be a debtor

(a) Notwithstanding any other provision of this section, only a per-
son that resides in the United States, or has a domicile, a place of
business, or property in the United States, or a municipality, may be
a debtor under this title.

(b) A person may be a debtor under chapter 7 of this title only if
such person is not—

(1) arailroad;

(2) a domestie insurance company, bank, savings bank, coopera-
tive bank, savings and loan association, building and loan asso-
ciation, homestead association, or credit union; or

(3) a foreign insurance company, bank, savings bank,
cooperative bank, savings and loan association, building and loan
association. homestead association, or credit union, engaged in
such business in the United States.

(¢) An entity may be a debtor under chapter 9 of this title if and
only if such entity—

(1) is a municipality;

(2) is generally aut-iorized to be a debtor under such chapter by
State law, or by a governmental officer or organization emgowered
by State law to authorize such entity to be a debtor under such
chapter;

(8) is insolvent or unable to meet such entity’s debts as such
debts mature ;

(4) desires to effect a plan to adjust such debts; and

(5) (A) has obtained the agreement of creditors holding at least
a majority in amount of the claims of each class that such entity
intends to impair under a plan in a case under such chapter;

(B) has negotiated in good faith with creditors and has failed
to obtain the agreement of creditors holding at least a majority in
amount of the claims of each class that such entity intends to
impair under a plan in a case under such chapter;

(C) is unable to negotiate with creditors because such negotia-
tion is impracticable; or

(D) reasonably believes that a creditor may attempt to obtain a
preference.

(d) Only a person that may be a debtor under chapter 7 of this title,
except a stockholder or a commodity broker, and a railroad may be
a debtor under chapter 11 of this title.

(e) Only an individual with regular income that owes, on the date
of the filing of the petition, noncontingent, liguidated, unsecured debts
of less than $100.000 and noncontingent, liquidated, secured debts of
less than $350,000, or an individual with regular income and such
individual’s spouse, except a stockbroker or a commodity broker,
that owe, on the date of the filing of the petition, noncontingent,
liquidated, unsecured debts that aggregate less than $100,000 and
noncontingent, liquidated, secured debts of less than $350,000 may be
a debtor under chapter 13 of this title.

92 STAT. 2557
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CHAPTER 3—CASE ADMINISTRATION

SUBCHAPTER I—COMMENCEMENT OF A CASE
See,
301, Voluntary cases.
302, Joint cases.
308. Involuntary cases.
304. Cases aucillary to foreign proceedings.
305. Abstention.
306. Limited appearance.

SUBCHAPTER II—OFFICERS

321. Eligibility to serve as trustee.

322, Qualification of trustee.

323. Role and capacity of trustee.

324, Removal of trustee or examiner,

325. Effect of vacancy.

326. Limitation on compensation of trustee.
327. Employment of professional persons.
328. Limitation on compensation of professional persons.
329, Debtor’s transactions with attorneys.
330. Compensation of officers.

831. Interim compensation.

SUBCHAPTER 1II—ADMINISTRATION

341. Meetings of creditors and equity security holders.
342, Notice,

343. Examination of the debtor,

344, Self-inerimination ; immunity.

345. Money of estates.

346. Special tax provisions,

347, Unclaimed property.

348. Effect of conversion,

349, Effect of dismissal.

350. Closing and reopening cases.

SUBCHAPTER IV—ADMINISTRATIVE POWERS

361, Adequate protection.

362. Automatic stay.

863. Use, sale, or lease of property.

364, Obtaining eredit.

365. Executory contracts and unexpired leases.
366. Utility service,

SUBCHAPTER I—COMMENCEMENT OF A CASE

§ 301. Voluntary cases

A voluntary case under a chapter of this title is commenced by the
filing with the bankruptey court of a petition under such chapter by
an entity that may be a debtor under such chapter. The commencement
of a voluntary case under a chapter of this title constitutes an order
for relief under such chapter.

§ 302. Joint cases

(a) A joint case under a chapter of this title is commenced by the
filing with the bankruptey court of a single petition under such chapter
by an individual that may be a debtor unger such chapter and such
individual’s spouse. The commencement of a joint case under a chapter
of this title constitutes an order for relief under such chapter.

(b) After the commencement of a joint case, the court shall deter-
mine the extent, if any, to which the debtors’ estates shall be
consolidated.
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§ 303. Involuntary cases 11 USC 303.

(a) An involuntary case may be commenced only under chapter 7
or 11 of this title, and only against a person, except a farmer or a Post pp. 2604,
corporation that is not a moneyed, business, or commercial corpora-
tion, that may be a debtor under the chapter under which such case
is commenced. x 3
(b) An involuntary case is commenced by the filing with the bank-
ruptcy court of a petition under chapter 7 or 11 of this title—
(1) by three or more entities, each of which is either a holder
of a claim against such person that is not contingent as to liability
or an indenture trustee representing such a holder, if such claims
aggregate at least $5,000 more than the value of any lien on
property of the debtor securing such claims held by the holders
of such claims; )
(2) if there are fewer than 12 such holders, excluding any
employee or insider of such person and any transferee of a trans-
fer that is voidable under section 544, 545, 547, 548, 549, or 724 (a) Post, pp.
of this title, by one or more of such holders that hold in the ggg?‘ L,
aggregate at least $5,000 of such claims; :
(8) if such person is a partnershi !
(A) by fewer than all of the general partners in such
partnership; or -
(B) if relief has been ordered under this title with respect
to all of the general partners in such partnership, by a gen-
eral partner in such partnership, the trustee of snch a general
partner, or a holder of a claim against such partnership: or
(4) by a foreign representative of the estate in a foreign pro-
ceeding concerning such person.
(¢) After the filing of a petition under this section but before the
case is dismissed or relief is ordered, a creditor holding an unsecured
claim that is not contingent, other than a creditor filing under subsec-
tion (b) of this section, may join in the petition with the same effect
as if such joining creditor were a petitioning ereditor under subsection
(b) of this section.
(d) The debtor, or a general partner in a partnership debtor that
did not join in the petition, may file an answer to a petition under
this section.
(e) After notice and a hearing, and for cause, the court may require
the petitioners under this section to file a bond to indemnifg;;he debtor
for such amounts as the court may later allow under subsection (i)
of this section.
(f) Notwithstanding section 363 of this title, excent to the extent
that the court orders otherwise, and until an order for relief in the
case, any business of the debtor may continue to operate, and the debtor
may continue to use, acquire, or dispose of property as if an involun-
tary case concerning the debtor had not been commenced.

g) At any time after the commencement of an involuntary case
under chapter 7T of this title but before an order for relief in the case,
the court, on request of a party in interest, after notice to the debtor
and a hearing, and if necessary to preserve the property of the estate
or to prevent loss to the estate, may appoint an interim trustee under
section 701 of this title to take possession of the property of the estate
and to operate any business of the debtor. Before an order for relief,
the debtor may regain possession of property in the possession of a
trustee ordered appointed under this subsection if the debtor files such
bond as the court requires, conditioned on the debtor’s accounting for
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and delivering to the trustee, if there is an order for relief in the case,
such property, or the value, as of the date the debtor regains possession.
of such property.

f) If the petition is not timely controverted, the court shall order
relief against the debtor in an involuntary case under the chapter
under which the petition was filed. ()themlsc, after trial, the court
shall order relief against the debtor in an involuntary case under the
chapter under which the petition was filed, only if—

(1) the debtor is generally not pavm;.r such debtor’s debts as
such debts become due; or
(2) within 120 days before the date of the filing of the petition.

a custodian, other than a trustee, receiver, or agent appointed or

authorized to take charge of less than substantially all of the

property of the debtor for the purpose of enforcing a lien against
such property, was appointed or took possession.

(1) If the court dismisses a petition under this section other than on
consent. of all petitioners and the debtor, and if the debtor does not
waive the right to judgment under this subsection, the court may grant
judgment—

(1) against the petitioners and in favor of the debtor for—
(A) costs;
(B)a reasonable attorney’s fee; or
(C) any damages pmxunutel} caused by the taking of
possession of the debtor’s property by a trustee appointed
unlder subsection (g) of this section or section 1104 of this
title; or
(2) against any petitioner that filed the petition in bad faith.
for—
(A) any damages proximately caused by such filing; or
(B) punitive damages.

(i) Only after notice to all creditors and a hearing may the court

dismiss a petition filed under this section—
(1) on the motion of a petitioner:
(2) onconsent of all petitioners and the debtors; or
(3) for want of prosecution.

(k) Notwithstanding subsection (a) of this section. an mm]untaw
case may be commenced against a foreign bank that is not engaged in
such husiness in the United States only under chapter 7 of this title
and only if a foreign proceeding concerning such bank is pending.

§ 304. Cases ancillary to foreign proceedings

(a) A case ancillary to a foreign proceeding is commenced by the
filing with the bankruptey court of a petition under this section by a
foreign representative,

(b) Subject to the provisions of subsection (¢) of this section. if a
party in interest does not timely controvert the petition, or after trial,
the court may—

(1) enjoin the commencement or continuation of—
(A) any action against—
(i) a debtor with respect to property involved in such
foreign proceeding; or
(i1) such property ; or
(B) the enforcement of any judgment against the debtor
with respect to such property. or any act or the commence-
ment or continuation of any judicial proceeding to create or
enforce a lien against the pmpeﬁv of such estate:
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(2) order turnover of the property of such estate, or the pro-
ceeds of such property, to such foreign representative; or
(3) order other appropriate relief,

(¢) In determining whether to grant relief under subsection (b)
of this seetion, the court shall be guided by what will best assure an
nc_(t}ar;onﬁcal and expeditious administration of such estate, consistent
with—

(1) just treatment of all holders of claims against or interests
in such estate;

(2) protection of claim holders in the United States against
lf;wrejudlce and inconvenience in the processing of claims in such

oreign proceeding ;

(3) prevention of preferential or fraudulent dispositions of
property of such estate;

(4) distribution of proceeds of such estate substantially in ac-
cordance with the order preseribed by this title;

(5) comity; and

(6) if appropriate, the provision of an opportunity for a fresh
start for the individual that such foreign proceeding concerns.

§ 305. Abstention 11 USC 305.

(a) The court, after notice and a hearing, may dismiss a case under Notice and
this title, or may suspend all proceedings in a case under this title, at hearing.
any time if—

(1) the interests of creditors and the debtor would be better
served by such dismissal or suspension ; or

(2) (A) there is pending a foreign proceeding: and

(B) the factors specified in section 304(c) of this title warrant
such dismissal or suspension.

(b) A foreign representative may seek dismissal or suspension under
subsection (a) (2) of this section.

(¢) An order under subsection (a) of this section dismissing a case
or suspending all proceedings in a case, or a decision not so to dismiss
or suspend, is not reviewable by appeal or otherwise.

§ 306. Limited appearance 11 USC 306.
An appearance in a bankruptey court by a foreign representative

in connection with a petition or request under section 308, 304, or 305

of this title does not submit such foreign representative to the juris-

diction of any court in the United States for any other purpose, but

the bankruptey court may condition any order under section 303, 304,

or 305 of this title on compliance by such foreign representative with

the orders of such bankruptey court.

SUBCHAPTER II—OFFICERS

§ 321. Eligibility to serve as trustee 11 USC 321.

(a) A person may serve as trustee in a case under this title only if
such person is—
(1) an individual that is competent to perform the duties of
trustee and, in a case under chapter 7 or 13 of this title, resides or Post, pp. 2604, '
has an office in the judicial distriet within which the case is pend- 2645.
ing, or in any judicial district adjacent to such distriet; or
(2) a corporation authorized by such corporation’s charter or
bylaws to act as trustee, and, in a case under chapter 7 or 13 of
this title, having an office in at least one of such districts.

B AN N B g
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(b) A person that has served as an examiner in a case may not serve
as trustee in the case.

§ 322, Qualification of trustee

(a) A person selected under section 701, 702, 703, 1104, 1163, or 1302
of this title to serve as trustee in a case under this title qualifies if
before five days after such selection, and before beginning official
duties, such person has filed with the court a bond in favor of the
(IiJmtad States conditioned on the faithful performance of such official

uties.

(b) The court shall determine—

(1) the amount of a bond filed under subsection (a) of this
section; and
(2) the sufficiency of the surety on such bond.

(e) A trustee is not liable personally or on such trustee’s bond in
favor of the United States for any penalty or forfeiture incurred by
the debtor.

(d) A proceeding on a trustee’s bond may not be commenced after
two years after the date on which such trustee was discharged.

§ 323. Role and capacity of trustee

(a) The trustee in a case under this title is the representative of
the estate.

(b) The trustee in a case under this title has capacity to sue and
be sued.

§ 324. Removal of trustee or examiner
The court, after notice and a hearing, may remove a trustee or an
examiner, for cause.

§ 325. Effect of vacancy
A vacancy in the office of trustee during a case does not abate any
ending action or proceeding, and the successor trustee shall be sub-
stituted as a party in such action or proceeding.

§ 326. Limitation on compensation of trustee

(2) In a case under chapter 7 or 11, the court may allow reasonable
compensation under section 330 of this title of the trustee for the
trustee’s services, payable after the trustee renders such services, not
to exceed fifteen percent on the first $1,000 or less, six percent on any
amount in excess of $1,000 but not in excess of $3,000, three percent on
any amount in excess of $3,000 but not in excess of $20,000, two percent
on any amount in excess of $20,000 but not in excess of $50,000, and
one percent on any amount in excess of $50,000, upon all moneys dis-
bursed or turned over in the case by the trustee to parties in interest,
excluding the debtor, but includin% holders of secured claims.

(b) In a case under chapter 13 of this title, the court may not allow
compensation for services or reimbursement of expenses of a standing
trustee appointed under section 1302(d) of this title, but may allow
reasonable compensation under section 330 of this title of a trustee
appointed under section 1302(a) of this title for the trustee’s services,
payable after the trustee renders such services, not to exceed five per-
cent upon all payments under the plan.

(e) Iif more than one person serves as trustee in the case, the aggre-
gate compensation of such persons for such service may not exceed the
maximum com; tion prescribed for a single trustee by subsection
(a) or'l%)) of this section, as the case may be.

(dg e court may deny allowance of compensation for services and

reimbursement of expenses of the trustee if the trustee—



PUBLIC LAW 95-598—NOV. 6, 1978

(1) failed to make diligent inquiry into facts that would permit
denial of allowance under section 328(c) of this title; or
(2) with knowledge of such facts, employed a professional
person under section 327 of this title.
§ 327. Employment of professional persons

(a) Except as otherwise provided in this section, the trustee, with
the court’s approval, may employ one or more attorneys, accountants,
appraisers, auctioneers, or other professional persons, that do not hold
or represent an interest adverse to the estate, and that are disinterested

ersons, to represent or assist the trustee in carrying out the trustee’s
uties under this title.

(b) If the trustee is authorized to operate the business of the debtor
under section 721 or 1108 of this title, and if the debtor has regularly
employed attorneys, accountants, or other professional persons on
salary, the trustee may retain or replace such professional persons if
necessary in the operation of such business.

(¢) In a case under chapter 7 or 11 of this title, a person is not
disqualified for employment under this section solely because of such
person’s employment by or representation of a creditor, but may not,
while employed by the trustee, represent, in connection with the case,
a creditor.

(d) The court may authorize the trustee to act as attorney or
accountant for the estate if such authorization is in the best interest of
the estate.

B&e) The trustee, with the court’s approval, may employ, for a speci-

special purpose, other than to represent the trustee in conducting

the case, an attorney that has represented the debtor, if in the best

interest of the estate, and if such attorney does not represent or hold

any interest adverse to the debtor or to the estate with respect to the
matter on which such attorney is to be employed.

(f) The trustee may not employ a person that has served as an
examiner in the case.

§ 328. Limitation on compensation of professional persons

(a) The trustee, or a committee appointed under section 1102 of
this title, with the court’s approval, may employ or authorize the
employment of a professional person under section 327 or 1103 of this
title, as the case may be, on any reasonable terms and conditions of
employment, includmNg on a retainer, on an hourly basis, or on a
contingent fee basis. Notwithstanding such terms and conditions, the
court may allow compensation different from the compensation pro-
vided under such terms and conditions after the conclusion of such
employment, if such terms and conditions prove to have been improvi-
dent in light of developments unanticipatable at the time of the fixing
of such terms and conditions.

(b) If the court has authorized a trustee to serve as an attorney or
accountant for the estate under section 327(d) of this title, the court
may allow compensation for the trustee’s services as such attorney or
accountant only to the extent that the trustee performed services as
attorney or accountant for the estate and not for performance of any
of the trustee’s duties that are generally performed by a trustee
without the assistance of an attorney or accountant for the estate,

(c) Except as provided in section 327(c), 327(e), or 1107(b) of this
title, the court may deny allowance of compensation for services and
reimbursement of exfpenses of a professional person employed under
section 327 or 1108 of this title if, at any time during such professional
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¥erson’s employment under section 327 or 1103 of this title, such pro-
essional person is not a disinterested person, or represents or holds an
interest adverse to the interest of the estate with respect to the matter
on which such professional person is employed.

§ 329. Debtor’s transactions with attorneys

(a) Any attorney representing a debtor in a case under this title,
or 1n connection with such a case, whether or not such attorney applies
for compensation under this title, shall file with the court a statement
of the compensation paid or agreed to be paid, if such gayment or
agreement was made after one year before the date of the filing of the
petition, for services rendered or to be rendered in contemplation of
and in connection with the case by such attorney, and the source of
such compensation.

(b) If such compensation exceeds the reasonable value of any such
services, the court may cancel any such agreement, or order the return
of any such payment, to the extent excessive, to—

(1) the trustee, if the property transferred—
A) would have been property of the estate ; or
B) was to be paid by or on behalf of the debtor under a
plan under chapter 11 or 13 of thistitle; or
(2) the entity that made such payment.

§ 330. Compensation of officers

(a) After notice to any parties in interest and to the United States
trustee and a hearing, and subject to sections 326, 328, and 329 of this
title, the court may award to a trustee, to an examiner, to a professional
person employed under section 327 or 1103 of this title, or to the
debtor’s attorney—

(1) reasonable compensation for actual, necessary services
rendered by such trustee, examiner, professional person, or
attorney, as the case may be, and by any paraprofessional persons
employed by such trustee, professional person, or attorney, as the
case may be, based on the time, the nature, the extent, and the
value of such services, and the cost of comparable services other
than in a case under this title; and

(2) reimbursement for actual, necessary expenses,

(b) There shall be paid from the filing fee in a case under chapter
T of this title $20 to the trustee serving in such case, after such trustee’s
services are rendered.
§331. Interim compensation

A trustee, an examiner, a debtor’s attorney, or any professional per-
son employed under section 327 or 1103 of this title may apply to the
court not more than once every 120 days after an order for relief in a
case under this title, or more often if the court permits, for such com-
pensation for services rendered before the date of such an application
or reimbursement for expenses incurred before such date as is pro-
vided under section 330 of this title. After notice and a hearing, the
court may allow and disburse to such applicant such compensation or
reimbursement.

SUBCHAPTER IIT—ADMINISTRATION

§ 341. Meetings of creditors and equity security holders

a) Within a reasonable time after the order for relief in a case
under this title, there shall be a meeting of ereditors.
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¢) The court may not preside at, and may not attend, any meeting
er this section.

§ 342. Notice

There shall be given such notice as is appropriate of an order for
relief in a case under this title.

§ 343. Examination of the debtor

The debtor shall appear and submit to examination under oath at
the meeting of creditors under section 341(a) of this title. Creditors,
any indenture trustee, or any trustee or examiner in the case may
examiner the debtor.

§ 344. Self-incrimination; immunity

Immunity for persons required to submit to examination, to testify,
or to provide information in a case under this title may be granted
under part V of title 18.

§ 345. Money of estates

(a) A trustee in a case under this title may make such deposit or
investment of the money of the estate for which such trustee serves as
will yield the maximum reasonable net return on such money, taking
into account the safety of such deposit or investment.

(b) Except with respect to a deposit or investment that is insured or
guaranteed by the United States or by a department, agency, or instru-
mentality of the United States or backed by the full faith and
credit of the United States, the trustee shall require from an entity
with which such money is deposited or invested—

(1) a bond—
gA) in favor of the United States;

B) secured by the undertaking of a corporate surety
approved by the court for the district in which the case is
pending; and

(C) conditioned on—
(1) a proper accounting for all money so deposited or
invested and for any return on such money ;
(i1) prompt repayment of such money and return; and
(ii1) faithful performance of duties as a depository;

éb) The court may order a meeting of any equity security holders.
un

or
(2) the deposit of securities of the kind specified in section 15
of title 6.

§ 346. Special tax provisions

_ (a) Except to the extent otherwise provided in this section, subsec-
tions (b), (c), (d), (e), (g), (h), (i), and (j) of this section apply
notwithstanding any State or local law imposing a tax, but subject to
tl'e Internal Revenue Code of 1954 (26 U.S.C. 1 et seq.).

(b) (1) In a case under chapter 7 or 11 of this title concerning an
individual, any income of the estate may be taxed under a State or local
law imposing a tax on or measured by income only to the estate, and
may not be taxed to such individual. Except as provided in section 728
of this title, if such individual is a partner in a partnership, any gain
or loss resulting from a distribution of property from such partner-
ship, or any distributive share of income, gain, loss, deduction, or
credit of such individual that is distributed, or considered distributed,
from such partnership, after the commencement of the case is gain,
loss, income, deduction, or credit, as the case may be, of the estate.
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(2) Except as otherwise provided in this section and in section 728
of this title, any income of the estate in such a case, and any State or
local tax on or measured by such income, shall be computed in the same
manner as the income ang the tax of an estate.

(3) The estate in such a case shall use the same accounting method
as the debtor used immediately before the commencement of the case.

(¢) (1) The commencement of a case under this title concerning a
corporation or a partnership does not effect a change in the status of
such corporation or partnership for the purposes of any State or local
law imposing a tax on or measured by income. Except as otherwise
provided in this section and in section 728 of this title, any income of
the estate in such case may be taxed only as though such case had not
been commenced.

(2) In such a case, except as provided in section 728 of this title, the
trustee shall make any tax return otherwise required by State or local
law to be filed by or on behalf of such operation or partnership in the
same manner and form as such corporation or partnership, as the case
may be, is required to make such return.

(d) In a case under chapter 13 of this title, any income of the estate
or the debtor may be taxed under a State or local law imposing a tax
on or measured by income only to the debtor, and may not be taxed to
the estate.

(e) A elaim allowed under section 502(f) or 503 of this title, other
than a claim for a tax that is not otherwise deductible or a capital
expenditure that is not otherwise deductible, is deductible by the entit
to which income of the estate is taxed unless such claim was deducte
by another entity, and a deduction for such a claim is deemed to be a
deduction attributable to a business.

(f) The trustee shall withhold from any payment of claims for
wages, salaries, commissions, dividends, interest, or other payments, or
collect, any amount required to be withheld or collected under appli-
cable State or local tax law, and shall pay such withheld or collected
amount to thﬁgmpriate governmental unit at the time and in the
manner requi y such tax law, and with the same priority as the
claim from which such amount was withheld was paid.

(g) (1) Neither gain nor loss shall be recognized on a transfer—

; by operation of law, of property to the estate;

(B) other than a sale, of property from the estate to the debtor;
or

(C) in a case under chapter 11 of this title concerning a corpo-
ration, of property from the estate to a corporation that is an
affiliate participating in a joint plan with the debtor, or that is a
successor to the debtor under the plan, except that gain or loss
may be recognized to the same extent that such transfer results
in the recognition of gain or loss under section 371 of the Internal
Revenue Code of 1954 (26 U.S.C. 371).

(2) The transferee of a transfer of a kind specified in this subsection
shall take the property transferred with the same character, and with
the transferor’s basis, as adjusted under subsection (j)(5) of this
section, and holding period.

(h) Notwithstanding sections 728(a) and 1146(a) of this title, for
the purpose of determining the number of taxable periods during
which the debtor or the estate may use a loss carryover or a loss carry-
back, the taxable period of the debtor during which the case is com-
menced is deemed not to have been terminated by such commencement.
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(i) (1) In a case under chapter 7 or 11 of this title concerning an

.

individual, the estate shall succeed to the debtor’s tax attributes,

including—
](Jig any investment credit carryover;
B) any recovery exclusion;
C) any loss carryover;
D) any foreign tax credit carryover;
E) any capital loss carryover; and
F) any claim of right.

(2) After such a case is closed or dismissed, the debtor shall succeed
to any tax attribute to which the estate succeeded under paragraph (1)
of this subsection but that was not utilized by the estate. The debtor
may utilize such tax attributes as though any applicable time limita-
tions on such utilization by the debtor were suspended during the time
during which the case was pending.

(3) In such a case, the estate may carry back any loss of the estate
to a taxable period of the debtor that ended before the order for relief
under such chapter the same as the debtor could have carried back such
loss had the debtor incurred such loss and the case under this title had
not been commenced, but the debtor may not carry back any loss of
the debtor from. a taxable period that ends after such order to any
taxable period of the debtor that ended before such order until after
the case is closed.

(j) (1) Except as otherwise provided in this subsection, income is
not realized by the estate, the debtor, or a successor to the debtor by
re?son of forgiveness or discharge of indebtedness in a case under this
title.

(2) For the purposes of any State or local law imposing a tax on
or measured by income, a deduction with respect to a hability may not
be allowed for any taxable period during or after which such liability
is forgiven or discharged under this title. In this paragraph, “a deduc-
tion with respect to a liability” includes a capital loss incurred on the
disposition of a capital asset with respect to a liability that was
incurred in connection with the acquisition of such asset.

(3) Except as provided in paragraph (4) of this subsection, for
the purpose of any State or local law imposing a tax on or measured
by income, any net operating loss of an individual or corporate debtor,
including a net operating loss carryover to such debtor, shall be
reduced by the amount of indebtedness forgiven or discharged in a
case under this title, except to the extent that such forgiveness or
discharge resulted in a disallowance under paragraph (2) of this
subsection.

(4) A reduction of a net operating loss or a net operating loss carry-
over under paragraph (3) of this subsection or of basis under para-
graph (5) of this subsection is not required to the extent that the
illlldebi;eadness of an individual or corporate debtor forgiven or dis-
charged—

(A) consisted of items of a deductible nature that were not
deducted by such debtor; or
(B) resulted in an expired net operating loss carryover or
other deduction that—
$i) did not offset income for any taxable period; and
i1) did not contribute to a net operating loss in or a net
operating loss carryover to the taxable period during or after
which such indebtedness was discharged.
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(5) For the purposes of a State or local law imposing a tax on or
measured by income, the basis of the debtor’s property or of property
transferred to an entity required to use the debtor’s basis in whole or
in part shall be reduced by tLe lesser of—

(A) (i) the amount by which the indebtedness of the debtor has
been forgiven or discharged in a case under this title; minus

(i1) tl%; total amount of adjustments made under paragraphs
(2) and (3) of this subsection ; and

(B) the amount by which the total basis of the debtor’s assets
that were property of the estate before such forgiveness or dis-
charge exceeds the debtor’s total liabilities that were liabilities
bot-h%:éfore and after such forgiveness or discharge.

(6) Notwithstanding paragraph (5) of this subsection, basis is not
required to be reduced to the extent that the debtor elects to treat as
taxable income, of the taxable period in which indebtedness is forgiven
or discharged, the amount of indebtedness forgiven or discharged that
otherwise would be applied in reduction of basis under paragraph (5)
of this subsection.

(7) For the purposes of this subsection, indebtedness with respect
to which an equity security, other than an interest of a limited partner
in a limited partnership, is issued to the creditor to whom such indebt-
edness was owned, or that is forgiven as a contribution to capital by an
equity security holder other than a limited partner in the debtor, is not
forgiven or discharged in a case under this title—

(A) to any extent that such indebtedness did not consist of
items of a deductible nature ; or
(B) if the issuance of such equity security has the same con-
sequences under a law imposing a tax on or measured by income
to such creditor as a payment in cash to such creditor in an amount
equal to the fair market value of such equity security, then to the
lesser of—
(i) the extent that such issuance has the same such con-
sequences ; and
(ii) the extent of such fair market value.

§ 347. Unclaimed property

(a) Ninety days after the final distribution under section 726 or
1326 of this title in a case under chapter 7 or 13 of this title, as the case
may be, the trustee shall stop payment on any check remaining unpaid,
and any remaining property of the estate shall be paid into the court
and disposed of under chapter 129 of title 28.

(b) Any security, money, or other property remaining unclaimed at
the expiration of the time allowed in a case under chapter 9 or 11 of
this title for the presentation of a security or the performance of any
other act as a condition to participation in the distribution under any
plan confirmed under section 943 (b), 1129, or 1173 of this title, as the
case may be, becomes the property of the debtor or of the entity acquir-
ing the assets of the debtor under the plan, as the case may be.

§ 348. Effect of conversion

(a) Conversion of a case from a case under one chapter of this title
to a case under another chapter of this title constitutes an order for
relief under the chapter to which the case is converted, but, except as
provided in subsections (b) and (¢) of this section, does not effect a
change in the date of the filing of the petition, the commencement of
the case, or the order for relief.

(b) Unless the court for cause orders otherwise, in sections 701(a),
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727(a) (10), 727(b), 728(a), 728(b), 1102(a), 1110(a) (1), 1121(b),
1121(c), 1141(d) (4), 1146(&5,1146([3), 1301(a), 1305 (a), and 1328 (=)
of this title, “the order for relief under this chapter” in a chapter to
which a case has been converted under section 706, 1112, or 1307 of this
title means the conversion of such case to such chapter.

(c) Sections 342 and 365(d) of this title apply in a case that has
been converted under section 706, 1112, or 1307 of this title, as if the
conversion order were the order for relief.

éd) A claim against the estate or the debtor that arises after the
order for relief but before conversion in a case that is converted under
section 1112 or 1307 of this title, other than a claim specified in section
503(b) of this title, shall be treated for all purposes as if such claim
had arisen immediately before the date of the filing of the petition.

(e) Conversion of a case under section 706, 1112, or 1307 of this title
terminates the service of any trustee or examiner that is serving in the
case before such conversion.

§ 349. Effect of dismissal

(a) Unless the court, for cause, orders otherwise, the dismissal of a
case under this title does not bar the discharge, in a later case under
this title, of debts that were dischargeable in the case dismissed.

(b) Unless the court, for cause, orders otherwise, a dismissal of a
case other than under section 742 of this title—

(1) reinstates—
(A) any proceeding or custodianship superseded under
section 543 of this title;
(B) any transfer avoided under section 522, 544, 545, 547,
548, 549, or 724 (a) of this title, or preserved under section
510(c) (2), 522(1) (2), or 551 of this title; and
(C) any lien voided under section 506(d) of this title;
(2) vacates any order, judgment, or transfer ordered, under
section 522(i) (1), 542, 550, or 558 of this title; and
(3) revests the property of the estate in the entity in which such
property was vested immediately before the commencement of the
case under this title.

§ 350. Closing and reopening cases

(a) After an estate is fully administered and the court has dis-
charged the trustee, the court shall close the case,

(b%va case may be reopened in the court in which such case was

closed to administer assets, to accord relief to the debtor, or for other
cause.

SUBCHAPTER IV—ADMINISTRATIVE POWERS

§ 361. Adequate protection

When adequate protection is required under section 362, 363, or
364 of this title of an interest of an entity in property, such adequate
protection may be provided by—

(1) requiring the trustee to make periodic cash payments to
such entity, to the extent that the stay under section 362 of this
title, use, sale, or lease under section 363 of this title, or any grant
of a lien under section 364 of this title results in & decrease in
the value of such entity’s interest in such property;

(2) providing to such entity an additional or replacement lien
to the extent that such stay, use, sale, lease, or grant results in a

92 STAT. 2569

Post, pp. 2609,
2611, 2626,
2629, 2631,
2638, 2641,
2645, 2647,
2650.

Post, pg. 2606,
2630, 2647.

11 USC 349.

Post, p. 2613.

Post, p. 2595.

Post, pp.
2596-2601,
2607.

Post, p. 2602.

Post, pp. 2601,
2602.

11 USC 350.

11 USC 361.



92 STAT. 2570

11 USC 362.

Post, p. 2597.

PUBLIC LAW 95-598—NOV. 6, 1978

decrease in the value of such entity’s interest in such property; or

(3) granting such other relief, other than entitling such entity
to compensation allowable under section 503(b) (1) of this title
as an administrative expense, as will result in the realization by
such entity of the indubitable equivalent of such entity’s interest
in such property.

§ 362. Automatic stay

(a) Except as provided in subsection (b) of this section, a petition
filed under section 301, 302, or 303 of this title operates as a stay,
applicable to all entities, of—

(1) the commencement or continuation, including the issuance
or employment of process, of a judicial, administrative, or other
proceeding against the debtor that was or could have been com-
menced before the commencement of the case under this title, or
to recover a claim against the debtor that arose before the com-
mencement of the case under this title;

(2) the enforcement, against the debtor or against property of
the estate, of a judgment obtained before the commencement of the
case under this title;

(3) any act to obtain possession of property of the estate or
of property from the estate;

(4) any act to create, perfect, or enforce any lien against
property of the estate ;

(5) any act to create, perfect, or enforce against property of
the debtor any lien to the extent that such lien secures a claim
that arose before the commencement of the case under this title;

(6) any act to collect, assess, or recover a claim against the
de?tor that arose before the commencement of the case under this
title;

(7) the setoff of any debt owing to the debtor that arose before
the commencement of the case under this title against any claim
against the debtor; and

(8) the commencement or continuation of a proceeding before
the United States Tax Court concerning the debtor.

(b) The filing of a petition under section 301, 302, or 303 of this title
does not operate as a stay—

(1) under subsection (a) of this section, of the commencement
grbcontimlation of a criminal action or proceeding against the

ebtor;

(2) under subsection (a) of this section, of the collection of
alimony, maintenance, or support from property that is not prop-
erty of the estate ;

3) under subsection (a) of this section, of any act to perfect
an interest in property to the extent that the trustee’s rights and
{)_olwars are subject to such perfection under section 546 (b) of this

itle;

(4) under subsection (a) (1) of this section, of the commence-
ment or continuation of an action or proceeding by a govern-
mental unit to enforce such governmental unit’s police or
regulatory power;

(5) under subsection (a)(2) of this section, of the enforce-
ment of a judgment, other than a money judgment, obtained in
an action or f)mceed'mg by a governmental unit to enforce such
governmental unit’s police or regulatory power;

(6) under subsection (a)(7) of this section, of the setoff of
any mutual debt and claim that are commodity futures contracts,
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forward commodity contracts, leverage transactions, options,
warrants, rights to purchase or sell commodity futures contracts
or securities, or options to purchase or sell commodities or
securities;

(7) under subsection (a) of this section, of the commencement
of any action by the Secretary of Housing and Urban Develop-
ment to foreclose a mortgage or deed of trust in any case in whic
the mortgage or deed of trust held by said Secretary is insured
or was formerly insured under the National Housing Act and 12 USC 1701
covers property, or combinations of property, consisting of five
or more living units; or

(8) under subsection (a) of this section, of the issuance to the
debtor by a governmental unit of a notice of tax deficiency.

(¢) Except as provided in subsections (d), (e), and (f) of this
section—

(1) the stay of an act against property of the estate under
subsection (a) of this section continues until such property is no
longer property of the estate; and

(2) the stay of any other act under subsection (a) of this
section continues until the earliest of—

A) the time the case is closed ;
B; the time the case is dismissed ; and
(C) if the case is a case under cimpter 7 of this title con- Post, p. 2604.
cerning an individual or a case under chapter 9, 11, or 13 of Post, pp. 2621,
this title, the time a discharge is granted or denied. 2626, 2645.

(d) On request of a party in interest and after notice and a hearing,
the court shall grant relief from the stay provided under subsection
(a) of this section, such as by terminating, annulling, modifying, or
conditioning such stay—

(1) for cause, including the lack of adequate protection of an
interest in property of such party in interest ; or

(2) with respect to a stay of an act against property, if—

E] A) the debtor does not have an equity in such property;
an

(B) such property is not necessary to an -effective
reorganization.

(e) Thirty days after a request under subseetion (d) of this section
for relief from the stay of any act against property of the estate under
subsection (a) of this section, such stay is terminated with respect to
the party in interest making such request, unless the court, after notice
and a hearing, orders such stay continued in effect pending, or as a
result of, a final hearing and determination under subsection (d) of this
section. A hearing under this subsection may be a preliminary hearing,
or may be consolidated with the final hearing under subsection ( :f)
gf this section. If the hearing under this subsection is a preliminary

earing—

(1) the court shall order such stay so continued if there is a
reasonable likelihood that the party opposing relief from such
stay will prevail at the final hearing under subsection (d) of this
section; and

(2) such final hearing shall be commenced within thirty days
after such preliminary hearing.

(f) The court, without a hearing, shall grant such relief from the
stay provided under subsection (a) of this section as is necessary to
prevent irreparable damage to the interest of an entity in property, if
such interest will suffer such damage before there is an opportunity
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for notice and a hearing under subsection (d) or (e) of this section.
(2) In any hearing under subsection (d) or (e) of this section con-
cerning relief from the stay of any act under subsection (a) of this
secetion—
(1) the party requesting such relief has the burden of proof
on the issue of the debtor’s equity in propertﬁ; and
(2) the party opposing such relief has the burden of proof on
all other issues.

§ 363. Use, sale, or lease of property

(a) In this section, “cash collateral” means cash, negotiable instru-
ments, documents of title, securities, deposit accounts, or other cash
equivalents in which the estate and an entity other than the estate
have an interest.

(b) The trustee, after notice and a hearing, may use, sell, or lease,
other than in the ordinary course of business, property of the estate.

(¢) (1) If the business of the debtor is autEorlzed to be operated
under section 721, 1108, or 1304 of this title and unless the court orders
otherwise, the trustee may enter into transactions, including the sale
or lease of property of the estate, in the ordinary course of business,
without notice or a hearing, and may use property of the estate in the
ordinary course of business without notice or a hearing.

(2) The trustee may not use, sell, or lease cash collateral under
paragraph (1) of this subsection unless—

(A) each entity that has an interest in such cash collateral
congents; or

(B) the court, after notice and a hearing, authorizes such use,
sale, or lease in accordance with the provisions of this section.

(3) Any hearing under paragraph (2}( ) of this subsection may
be a preliminary hearing or may be consolidated with a hearing under
subsection (e) of this section, but shall be scheduled in accordance
with the needs of the debtor. If the hearing under paragraph (2) (B)
of this subsection is a preliminary hearing, the court may authorize
such use, sale, or lease only if there is a reasonable likelihood that the
trustee will prevail at the final hearing under subsection (e) of this
seetion. The court shall act promptly on any request for authorization
under paragraph (2) (B) of this subsection.

(4) Except as provided in paragraph (2) of this subsection, the
trustee shall segregate and account for any cash collateral in the
trustee’s possession, custody, or control.

(d) The trustee may use, sell, or lease property under subsection
(b) or (¢) of this section only to the extent not inconsistent with any
relliaf granted under section 362(c), 362(d), 362(e), or 362(f) of this
title.

(e) Notwithstanding any other provision of this section, at an
time, on request of an entity that has an interest in property used, sold,
or leased, or proposed to be used, sold, or leased, by the trustee, the
court shall prohibit or condition such use, sale, or lease as is necessary
to provide adequate protection of such interest. In any hearing under
this section, the trustee has the burden of proof on the issue of
adequate protection.

(f) The trustee may sell property under subsection (b) or (c¢) of
this section free and clear of any interest in such property of an entity
other than the estate, only if—

(1) applicable nonbankruptcy law permits sale of such prop-
erty free and clear of such interest ;
2) such entity consents;
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(3) such interest is a lien and the price at which such property
is to be sold is greater than the aggregate value of such interest;
Eég such interest is in bona fide dispute ; or

5) such entity could be compelled, in a legal or equitable
roceeding, to accept a money satisfaction of such interest.
Seﬁg]; Notwithstanding subsection (f) of this section, the trustee may

property under subsection (b) or (¢) of this section free and clear
of any vested or contingent right in the nature of dower or curtesy.

(h) Notwithstanding subsection (f) of this section, the trustee may
sell both the estate’s interest, under subsection (b) or (¢) of this sec-
tion, and the interest of any co-owner in property in which the debtor
had, immediately before the commencement of tﬁe case, an undivided
:?]iien_as&t as a tenant in common, joint tenant, or tenant by the entirety,
only if—

(1) partition in kind of such property among the estate and
such co-owners is impracticable ;

(2) sale of the estate’s undivided interest in such property would
realize significantly less for the estate than sale mP such property
free of the interests of such co-owners;

(8) the benefit to the estate of a sale of such property free of
the interests of co-owners outweighs the detriment, if any, to such
co-owners; and

(4) such property is not used in the production, transmission,
or distribution, for sale, of electric energy or of natural or syn-
thetic gas for heat, light, or power.

(1) Before the consummation of a sale of property to which subsec-
tion (g) or (h) of this section applies, or of property of the estate
that was community property of the debtor and the debtor’s spouse
immediately before the commencement of the case, the debtor’s spouse,
or a co-owner of such property, as the case may be, may purchase such
property at the price at which such sale is to be consummated.

() After a sale of property to which subsection (g) or (h) of this
section applies, the trustee shall distribute to the debtor’s spouse or the
co-owners of such property, as the case may be, and to the estate, the
proceeds of such sale, less the costs and expenses, not including any
compenation of the trustee, of such sale, according to the interests of
such spouse or co-owners, and of the estate.

(k) At a sale under subsection (b) of this section of property that is
subject to a lien that secures an allowed claim, if the holder of such
claim purchases such property, such holder may offset such claim
against the purchase price of such property.

(1) The trustee may use, sell, or lease property under subsection (b)
or (¢) of this section, or a plan under chapter 11 or 13 of this title may
provide for the use, sale, or lease of property, notwithstanding any pro-
vision in a contract, a lease, or applicable law that is conditioned on the
insolveney or financial conditions of the debtor, on the commencement
of a case under this title concerning the debtor, or on the appointment
of a taking possession by a trustee in a case under this title or a
custodian, and that effects, or gives an option to effect, a forfeiture,
modification, or termination of the debtor’s interests in such property.

(m) The reversal or modification on appeal of an authorization
under subsection (b) or (e) of this section of a sale or lease of property
does not affect the validity of a sale or lease under such authorization
to an entity that purchased or leased such property in good faith,
whether or not such entity knew of the pendency of the appeal, unless
such authorization and such sale or lease were stayed pending appeal.

(n) The trustee may void a sale under this section if the sale price
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was controlled by an agreement among potential bidders at such sale,
or may recover from a party to such agreement any amount by which
the value of the property sold exceeds the price at which such sale was
consummated, and may recover any costs, attorneys’ fees, or expenses
incurred in voiding such sale or recovering such amount. The court
may grant judgment in favor of the estate and against any such
party that entered into such agreement in willful disregard of this
subsection for punitive damages in addition to any recovery under the
preceding sentence.

§ 364. Obtaining credit

(a) If the trustee is authorized to operate the business of the debtor
under section 721, 1108, or 1304 of this title, unless the court orders
otherwise, the trustee may obtain unsecured credit and incur unsecured
debt in the ordinary course of business allowable under section 503
(b) (1) of this title as an administrative expense.

(b) The court, after notice and a hearing, may authorize the trustee
to obtain unsecured credit or to incur unsecured debt other than under
subsection (a) of this section, allowable under section 503(b) (1) of
this title as an administrative expense.

(¢) If the trustee is unable to obtain unsecured credit allowable
under section 503 (b) (1) of this title as an administrative expense, the
court, after notice and a hearing, may authorize the obtaining of eredit
or the incurring of debt—

(1) with priority over any or all administrative expenses of the
kind specified in section 503(b) or 507(b) of this title;

(2) secured by a len on property of the estate that is not other-
wise subject to a lien; or !

(3) secured by a junior lien on property of the estate that is
subject to a lien. .

(d) (1) The court, after notice and a hearing, may authorize the
obtaining of credit or the incurring of debt secured by a senior or equal
lien on property of the estate that issubject to a lien only if—

A) the trustee is unable to obtain such credit otherwise; and

(B) there is adequate protection of the interest of the holder of

the lien on the property of the estate on which such senior or equal
lien is proposed to be granted.

(2) In any hearing under this subsection, the trustee has the burden
of proof on the issue of adequate protection.

(e) The reversal or modification on appeal of an authorization under
this section to obtain eredit or incur debt, or of a grant under this
section of a priority or a lien, does not affect the validity of any debt
so ineurred, or any priority or lien so granted, to an entity that
extended such credit in good faith, whether or not such entity knew of
the pendency of the appeal, unless such authorization and the incurrin
of such debt, or the granting of such priority or lien, were staye
pending appeal.

(f) Except with respect to an entity that is an underwriter as defined
in section 1145(b) of this title, section 5 of the Securities Act of 1933
(15 U.S.C. TTe), the Trust Indenture Act of 1939 (15 U.S.C. TT7aaa et
seq.), and any State or local law requiring registration for offer or
sale of a security or registration or licensing of an issuer of, under-
writer of, or broker or dealer in, a security does not apply to the offer
or sale under this section of a security that is not an equity security.

§ 365. Executory contracts and unexpired leases

(a) Except as provided in sections 765 and 766 of this title and in
subsections (b), (¢), and (d) of this section, the trustee, subject to the
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court’s approval, may assume or reject any executory contract or
lmexpireg lease of the debtor.
(b‘f (1) If there has been a default in an executory contract or unex-
ired lease of the debtor, the trustee may not assume such contract or
})ease unless, at the time of assumption of such contract or lease, the
trustee— 1

(A) cures, or provides adequate assurance that the trustee will
promptly cure, such default;

(B) compensates, or provides adequate assurance that the
trustee will promptly compensate, a party other than the debtor
to such contract or Yease, for any actual pecuniary loss to such
party resulting from such default; and

{g ) provides adequate assurance of future performance under
such contract or lease.

(2) Paragraph (1) of this subsection does not apply to a default
that is a breach of a provision relating to—

(A) the insolvency or financial condition of the debtor at any
time before the closing of the case;

{B the commencement of a case under this title; or
C) the appointment of or taking possession by a trustee in a
case under this title or a custodian before such commencement.
(8) For the purposes of paragraph (1) of this section, adequate
assurance of future performance of a lease of real property in a shop-
ping center includes adequate assurance—

( A} of the source of rent and other consideration due under
such lease;

(B) that any percentage rent due under such lease will not
decline substantially ;

(C) that assumption or assignment of such lease will not breach
substantially any provision, such as a radius, location, use, or
exclusivity provision, in any other lease, financing agreement, or
master agreement relating to such shopping center; and

(D) that assumption or assignment of such lease will not disrupt
substantially any tenant mix or balance in such shopping center.

(4) Notwithstanding any other provision of this section, if there
has been a default in an unexpiredp lease of the debtor, other than a
default of a kind specified in paragraph (2) of this subsection, the
trustee may not require a lessor to provide services or supplies inci-
dental to such lease before assumption of such lease unless the lessor
is compensated under the terms of such lease for any services and
supplies provided under such lease before assumption of such lease.

(¢) The trustee may not assume or assign an executory contract or
unexpired lease of the debtor, whether or not such contract or lease
prohibits or restricts assignment of rights or delegation of duties, if—

(1) (A) applicable law excuses a party, other than the debtor,
to such contract or lease from accepting performance from or
renderinf performance to the trustee or an assignee of such con-
tract or lease, whether or not such contract or lease prohibits or
restricts assignment of rights or delegation of duties; and

(]z:) such party does not consent to such assumption or assign-
ment; or

(2) such contract is a contract to make a loan, or extend other
debt financing or financial accommodations, to or for the benefit
of the debtor, or to issue a security of the debtor.

(d) (1) In a case under chapter 7 of this title, if the trustee does
not assume or reject an executory contract or unexpired lease of the
debtor within 60 days after the order for relief, or within such addi-
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tional time as the court, for cause, within such 60-day period, fixes,
then such contract or lease is deemed rejected.

(2) In a case under chapter 9, 11, or 13 of this title, the trustee may
assume or reject an executory contract or unexpired lease of the debtor
at any time before the confirmation of a plan, but the court, on request
of any party to such contract or lease, may order the trustee to deter-
mine within a specified period of time whether to assume or reject
such contract or lease.

(e) (1) Notwithstanding a provision in an executory contract or
unexpired lease, or in applicable law, an executory contract or unex-
pired lease of the debtor may not be terminated or modified, and any
right or obligation under such contract or lease may not be terminated
or modified, at any time after the commencement of the case solely
because of a provision in such contract or lease that is conditioned on—

(A) the insolveney or financial condition of the debtor at any
time before the closing of the case;

éB) the commencement of a case under this title; or

() the appointment of or taking possession by a trustee in
a case under this title or a custodian before such commencement.

(2) Paragraph (1) of this subsection does not apply to an executory
contract or unexpired lease of the debtor, whether or not such contract
or lease prohibits or restricts assignment of rights or delegation of
duties, if—

(A) (i) applicable law excuses a party, other than the debtor,
to such contract or lease from accepting performance from or
rendering performance to the trustee or to an assignee of such
contract or lease, whether or not such contract or lease prohibits
or restricts assignment of rights or delegation of duties; and

(i1) such party does not consent to such assumption or assign-
ment; or

(Bs such contract is a contract to make a loan, or extend other
debt financing or financial accommodations, to or for the benefit
of the debtor, or to issue a security of the debtor.

(f) (1) Except as provided in subsection (c¢) of this section, not-
withstanding a provision in an executory contract or unexpired lease
of the debtor, or in applicable law, that prohibits, restricts, or condi-
tions the assignment OF such contract or lease, the trustee may assign
such contract or lease under paragraph (2) of this subsection.

(2) The trustee may assign an executory contract or unexpired lease
of the debtor only if—

(A) the trustee assumes such contract or lease in accordance
with the provisions of this section ; and

(B) atsjequate assurance of future performance by the assignee
of such contract or lease is provideg, whether or not there has
been a default in such contract or lease.

(3) Notwithstanding a provision in an executory contract or unex-

vired lease of the debtor, or in applicable law that terminates or modi-

es, or permits a party other than the debtor to terminate or modify,
such contract or lease or a right or obligation under such contract or
lease on account of an assignment of such contract or lease, such con-
tract, lease, right, or obligation may not be terminated or modified
under such provision because of the assumption or assignment of such
contract or lease by the trustee.

(g) Except as provided in subsections (h)(2) and (i) (2) of this
section, the rejection of an executory contract or unexpired lease of
the debtor constitutes a breach of such contract or lease—
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(1) if such contract or lease has not been assumed under this
section or under a plan confirmed under chapter 9, 11, or 13 of Post pp. 2621,
this title, immediately before the date of the ﬂfmg of the petition; 2626, 2645.
or

(2) if such contract or lease has been assumed under this section
or under a plan confirmed under chapter 9, 11, or 13 of this title—

(A) if before such rejection the case has not been converted
under section 1112 or 1307 of this title, at the time of such Post, pp. 2630,
rejection; or 2647.
(B) if before such rejection the case has been converted
under section 1112 or 1307 of this title—
(i) immediately before the date of such conversion, if
such contract or lease was assumed before such conver-
sion; or
(i1) at the time of such rejection, if such contract or
lease was assumed after such conversion.

(h) (1) If the trustee rejects an unexpired lease of real property of
the debtor under which the debtor is the lessor, the lessee under such
lease may treat the lease as terminated by such rejection, or, in the
alternative, may remain in possession for the balance of the term of
such lease and any renewal or extension of such term that is enforceable
by such lessee under applicable nonbankruptcﬂ law.

(2) If such lessee remains in possession, such lessee may offset against
the rent reserved under such lease for the balance of the term after
the date of the rejection of such lease, and any such renewal or
extension, any damages occurring after such date caused by the non-
performance of any obligation of the debtor after such date, but
such lessee does not have any rights against the estate on account
of any damages arising after such date from such rejection, other
than such offset.

(i) (1) If the trustee rejects an executory contract of the debtor
for the sale of real property under which the purchaser is in possession,
such purchaser may treat such contract as terminated, or, in the alter-
native, may remain in possession of such real property.

(2) If such purchaser remains in possession—

(A) such purchaser shall continue to make all payments due
under such contract, but may, offset against such payments any
damages occurring after the date of the rejection of such contract
caused by the nonperformance of any obligation of the debtor
after such date, but such purchaser does not have any rights
against the estate on account of any damages arising after such
date from such rejection, other than such offset; and

(B) the trustee shall deliver title to such purchaser in accord-
ance with the provisions of such contract. but is relieved of all
other obligations to perform under such contract.

(j) A purchaser that treats an executory contract as terminated
under subsection (i) of this section, or a party whose executory contract
to purchase real property from the debtor is rejected and under which
such party is not in possession, has a lien on the interest of the debtor in
such property for the recovery of any portion of the purchase price that
such purchaser or party has paid.

(k) Assignment by the trustee to an entity of a contract or lease
assumed under this section relieves the trustee and the estate from any
liability for any breach of such contract or lease occurring after such
assignment.
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11 USC 366.
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§ 366. Utility service

(a) Except as provided in subsection (b) of this section, a utility
may not alter, refuse, or discontinue service to, or discriminate against,
the trustee or the debtor solely on the basis that a debt owed by the
debtor to such utility for service rendered before the order for relief
was not paid when due.

(b) Such utility may alter, refuse, or discontinue service if neither
the trustee nor the debtor, within 20 days after the date of the order for
relief, furnishes adequate assurance of payment, in the form of a
deposit or other security, for service after such date. On request of a
party in interest and after notice and a hearing, the court may order
reasonable modification of the amount of the deposit or other security
necessary to provide adequate assurance of payment.

CHAPTER 5—CREDITORS, THE DEBTOR, AND
THE ESTATE

SUBCHAPTER I-CREDITORS AND CLAIMS

501, Filing of proofs of claims or interests,

502, Allowance of claims or interests,

503. Allowance of administrative expenses,

504. Sharing of compensation.

505. Determination of tax liability.

506. Determination of secured status.

507, Priorities.

508. Effect of distribution other than under this title.
509. Claims of codebtors,

510. Subordination.

SUBCHAPTER II—DEBTOR'S DUTIES AND BENEFITS

521. Debtor's duties.

522. Exemptions.

523. Exceptions to discharge.

524. Effect of discharge.

525. Protection against diseriminatory treatment.

SUBCHAPTER III-THE ESTATE

. Property of the estate.

Turnover of property to the estate.

. Turnover of property by a custodian.

. Trustee as lien creditor and as successor to certain creditors and purchasers.
Statutory liens.

. Limitations on avoiding powers.

. Preferences.

. Fraudulent transfers and obligations.

. Postpetition transactions.

. Liability of transferee of avoided transfer.

. Automatic preservation of avoided transfer.

Postpetition effect of security interest.

Setoff.

. Abandonment of property of the estate,

EEEEEEES $ $ 33

SUBCHAPTER I—-CREDITORS AND CLAIMS

§ 501. Filing of proofs of claims or interests

(a) A creditor or an indenture trustee may file a proof of claim. An
equity security holder may file a proof of interest.

(b) If a creditor does not timely file a proof of such ereditor’s claim.
an entity that is liable to such creditor with the debtor, or that has
secured such creditor, may file a proof of such claim.
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(? If a creditor does not timely file a fpmof of such creditor’s claim,
the debtor or the trustee may file a proof of such claim.

(d) A claim of a kind specified in section 502(f), 502(g), 502(h)
or 502 (i) of this title may be filed under subsection (a), (b), or (¢) of
this section the same as if such claim were a claim against the debtor
and had arisen before the date of the filing of the petition.

§ 502. Allowance of claims or interests

(a) A claim or interest, proof of which is filed under section 501 of
this title, is deemed allowed, unless a party in interest, mcludm;é a
creditor of a partner in a partnership that is a debtor in a case under
chapter 7 of this title, objects. ] g

(b) Except as provided in subsections (f), (g), (h) and (i) of this
section, if such objection to a claim is made, the court, after notice and
a hearing, shall determine the amount of such claim as of the date
of the filing of the petition, and shall allow such claim in such amount,
except to the extent that—

(1) such claim is unenforceable against the debtor, and unen-
forceable against property of the debtor, under any agreement or
applicable law for a reason other than because such claim is
contingent or unmatured ;

92) such claim is for unmatured interest;
3) such claim may be offset under section 553 of this title
against a debt owing to the debtor;

(4) if such claim is for a tax assessed against property of the
estate, such claim exceeds value of the interest of the estate in
such property ;

(5§J if such claim is for services of an insider or attorney of the
debtor, such claim exceeds the reagsonable value of such services;

(6) the claim is for a debt that is unmatured on the date of the
filing of the petition, and that is excepted from discharge under
section 523 (a) (5) of thistitle;

(7) if such claim is the claim of a lessor for damages resulting
from the termination of a lease of real property, such claim
exceeds—

(A) the rent reserved by such lease, without acceleration,
for the greater of one year, or 15 percent, not to exceed three
years, of the remaining term of such lease, following the
earlier of—

{i) the date of the filing of the petition; and
i1) the date on which such lessor reposessed, or the
lessee surrendered, the leased property ; plus

(B) any unpaid rent due under such lease, without accel-
eration, on the earlier of such dates;

(8) if such claim is for damages resulting from the termination
of an emxloymant contract, such elaim exceeds—

(A) the compensation provided by such contract, without
acceleration, for one year Eﬂla ing the earlier of —

El) the date of the filing of the petition ; and

i1) the date on which the employer directed the
employee to terminate, or such employee terminated, per-
formance under such contract; plus

(B) the unpaid compensation due under such contract with-
out acceleration, on the earlier of such dates; or

. (9) such claim results from a reduction, due to late payment,
in the amount of an otherwise applicable credit available to the
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debtor in connection with an employment tax on wages, salaries,
or commissions earned from the debtor. :

(e) There shall be estimated for purpose of allowance under this
section—

(1) any contingent or unliquidated claim, fixing or liquida-
tion of wﬂich, as the case may be, would unduly delay the closing
of the case; or .

(2) any right to an equitable remedy for breach of perform-
ance 1f such breach gives rise to a right to payment. )

(d) Notwithstanding subsections (a) and (b) of this section, the
court shall disallow any claim of any entity from which property is
recoverable under section 542, 543, 550, or 553 of this title or that is
a transferee of a transfer avoidable under section 522(f), 522(h),
544, 545, 54T, 548, 549, or 724 (a) of this title, unless such entity or
transferee has paid the amount, or turned over any such property,
for which such entity or transferee is liable under section 522 (i), 542,
543, 550, or 553 of this title. _

(e) (1) Notwithstamding subsections (a) and (b) of this section and
aragraph (2) of this subsection, the court shall disallow a,n{ claim
or reimbursement or contribution of an entity that is liable with

t}l’ie debtor on, or has secured, the claim of a creditor, to the extent
that—

(A) such ereditor’s elaim against the estate is disallowed;

(B) such claim for reimbursement or contribution is contingent
as of the time of allowance of such claim for reimbursement or
contribution ; or

(C) such entity requests subrogation under section 509 of this
title to the rights of such creditor.

(2) A claim for reimbursement or contribution of such an entity
that becomes fixed after the commencement of the case shall be deter-
mined, and shall be allowed under subsection &?), (b), or (¢) of this
section, or disallowed under subsection (d) of this section, the same as
if such claim had become fixed before the date of the filing of the
petition.

(f) In an involuntary case, a claim arising in the ordinary course
of the debtor’s business or financial affairs after the commencement
of the case but before the earlier of the appointment of a trustee and
the order for relief shall be determined as of the date such claim
arises, and shall be allowed under subsection (a), (b), or (¢) of this
section or disallowed under subsection (d) or &e) of this section,
the same as if such claim had arisen before the date of the filing of
the petition.

_(g) A claim arising from the rejection, under section 365 of this
title or under a plan under chapter 9, 11, or 138 of this title, of an
executory contract or unexpired lease of the debtor that has not been
assumed shall be determined, and shall be allowed under subsection
ga), (b), or (¢) of this section or disallowed under subsection (d) or

e) of this section, the same as if such claim had arisen before the
date of the filing of the petition.

(h) A claim arising from the recovery of property under section
522(1), 550, or 553 of this title shall be determined, and shall be
allowed under subsection (a), (b), or (c¢) of this section, or disal-
lowed under subsection (d) or (e) of this section, the same as if such
claim had arisen before the date of the filing of the petition.

(i) A claim that does not arise until after the commencement of the
case for a tax entitled to priority under section 507(a)(6) of this
title shall be determined, and shall be allowed under subsection (a),
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(b), or (¢) of this section, or disallowed under subsection (d) or (e)
of this section, the same as if such claim had arisen before the date of
the filing of the petition.

(3) Before a case is closed, a claim that has been allowed may be
reconsidered for cause, and reallowed or disallowed according to the
equities of the case.

§503. Allowance of administrative expenses

(a) An entity may file a request for payment of an administrative

ense.

(b) After notice and a hearing, there shall be allowed, administra-
tive expenses, other than claims allowed under section 502(f) of this
title, including—

(1) (A) the actual, necessary costs and expenses of preserving
the estate, including wages, salaries, or commissions for services
rendered after the commencement of the case;

(B) any tax—

(1) ineurred by the estate, except a tax of a kind specified
in section 507 (a) (6) of this title; or

(ii) attributable to an excessive allowance of a tentative
carryback adjustment that the estate received, whether the
taxable year to which such adjustment relates ended before
or after the commencement of the case; and

(C) any fine, penalty, or reduction in credit, relating to a tax
of a kind specified in subparagraph (B) of this paragraph;

(2) compensation and reimbursement awarded under section
330 of this title; _

(3) the actval, necessary expenses, other than compensation
and reimbursement specified in paragraph (4) of this subsection
incurred by—

(A) a creditor that files a petition under section 303 of
this title;

(B) a creditor that recovers, after the court’s approval, for
the benefit of the estate any property transferred or con-
cealed by the debtor;

(C) a creditor in connection with the prosecution of a
criminal offense relating to the case, or to the business or

pm%erty of the debtor;

(D) a creditor, an indenture trustee, an equity security
holder, or a committee representing creditors or equity secu-
rity holders other than a committee appointed under section
1102 of this title, in making a substantial contribution in a
case under chapter 9 or 11 of this title; or

(E) a custodian superseded under section 543 of this title,
and compensation for the services of such custodian;

(4) reasonable compensation for professional services rendered
by an attorney or an accountant of an entity whose expense is
aﬁowable under paragraph (8) of this subsection, based on the
time, the nature, the extent, and the value of such services, and
the cost of comparable services other than in a case under this
title, and reimbursement for actual, necessary expenses incurred
by such attorney or accountant;

(5) reasonable compensation for services rendered by an inden-
ture trustee in making a substantial contribution in a case
under chapter 9 or 11 of this title, based on the time, the nature,
the extent, and the value of such services, and the cost of com-
parable services other than in a case under this title; and
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(6) the fees and mileage payable under chapter 119 of title 28.

§ 504. Sharing of compensation

(a) Except as provided in subsection (b) of this section, a person
receiving compensation or reimbursement under section 503 (b)(2)
or 503% 3(4) of this title may not share or agree to share—

1) any such compensation or reimbursement with another
person; or

(2) any compensation or reimbursement received by another

rson under such sections,

(bi)le) A member, partner, or regular associate in a professional
assoclation, corporation, or partnership may share compensation or
reimbursement received under section 503(b)(2) or 503(b)(4) of
this title with another member, partner, or regular associate in such
association, corporation, or partnership, and may share in any com-
pensation or reimbursement received under such sections by another
member, partner, or regular associate in such association, corpora-
tion, or partnership.

(2) An attorney for a creditor that files a petition under section 303
of this title may share compensation and reimbursement received
under section 503(b) (4) of this title with any other attorney con-
tributing to the services rendered or expenses incurred by such credi-
tor’s attorney.

§ 505. Determination of tax liability

(a) (1) Except as provided in paragraph (2) of this subsection, the
court may determine the amount or legality of any tax, any fine or
penalty relatinﬁ to a tax, or any addition to tax, whether or not pre-
viously assessed, whether or not paid, and whether or not contested
before and adjudicated by a judicial or administrative tribunal of
competent jurisdiction.

(2) The court may not so determine—

(A) the amount or legality of a tax, fine, penalty, or addition to
tax if such amount or legality was contested before and adjudi-
cated by a judicial or administrative tribunal of competent juris-
diction{efore the commencement of the case under this title; or

(B) any right of the estate to a tax refund, before the earlier
of—

(1) 120 days after the trustee properly requests such refund
from the governmental unit from which such refund is
claimed ; and

(ii) a determination by such governmental unit of such

uest.

(b) A trustee may request a determination of any unpaid liability
of the estate for any tax incurred during the administration of the
case by submitting a tax return for such tax and a request for such a
determination to the governmental unit charged with responsibility
for collection or determination of such tax. Unless such return is
fraudulent, or contains a material misrepresentation, the trustee, the
debtor, and any successor to the debtor are discharged from any
liability for such tax—

(1) upon payment of the tax shown on such return, if—

) such governmental unit does not notify the trustee,
within 60 days after such request, that such return has been
selected for examination ; or

(B) such governmental unit does not complete such an
examination and notify the trustee of any tax due, within 180
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days after such request or within such additional time as the
court, for cause, permits;

(2) upon payment of the tax determined by the court, after
notice and a hearing, after completion by such governmental unit
of such examination ; or

(3) upon payment of the tax determined by such governmental
unit to be due.

(c) Notwithstanding section 362 of this title, after determination by
the court of a tax under this section, the governmental unit charged
with responsibility for collection of such tax may assess such tax
against the estate, the debtor, or a successor to the debtor, as the case
may be, subject to any otherwise applicable law.

§ 506. Determination of secured status 11 USC 506.

(a) An allowed claim of a creditor secured by a lien on property in
which the estate has an interest, or that is subject to setoff under section
553 of this title, is a secured claim to the extent of the value of such
creditor’s interest in the estate’s interest in such property, or to the
extent of the amount subject to setoff, as the case may be, and is an
unsecured claim to the extent that the value of such creditor’s interest
or the amount so subject to setoff is less than the amount of such allowed
claim. Such value sflall be determined in light of the purpose of the
valuation and of the proposed disposition or use of such property, and
in conjunction with any hearing on such disposition or use or on a plan
affecting such creditor’s interest.

(b) To the extent that an allowed secured claim is secured by prop-
erty the value of which, after any recovery under subsection (c) of
this section, is greater than the amount of such claim, there shall be
allowed to the holder of such claim, interest on such claim, and any rea-
sonable fees, costs, or charges provided under the agreement under
which such claim arose.

(¢) The trustee may recover from property securing an allowed
secured claim the reasonable, necessary costs and expenses of preserv-
ing, or disposing of, such property to the extent of any benefit to the
holder of such claim.

(d) To the extent that a lien secures a claim against the debtor that
is not an allowed secured claim, such lien is void, unless—

(1) a party in interest has not requested that the court deter-
"']i;le and allow or disallow such claim under section 502 of this
title; or

]( 2) such claim was disallowed only under section 502(e) of this
title.

§ 507. Priorities 11 USC 507.
(a) The following expenses and claims have priority in the following
order:
(1) First, administrative expenses allowed under section 503 (b)
of this title, and any fees and charges assessed against the estate
under chapter 123 of title 28. 28 USC 1911 &
(2) Second, unsecured claims allowed under section 502(f) of seg.
this title.
(3) Third, allowed unsecured claims for wages, salaries, or com-
missions, including vacation, severance and sick leave -pal};-u
(A) earned by an individual within 90 days before the
date of the filing of the petition or the -date of the cessation
of the debtor’s business, whichever occurs first ; but only
(B) to the extent of $2,000 for each such individual.
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(4) Fourth, allowed unsecured claims for contributions to
employee benefit plans—

(A) arising from services rendered within 180 days before
the date of the filing of the petition or the date of the cessa-
tion of the debtor’s business, whichever occurs first; but only

(B) foreach such plan, to the extent of—

(i) the number of employees covered by such plan
multiplied by $2,000; less

(ii) the aggregate amount ]ﬁaid to such employees
under paragraph (3) of this subsection, plus the aggre-
gate amount paid by the estate on behalf of such
employees to any other employee benefit plan,

(5) Fifth, allowed unsecured claims of individuals, to the
extent of $900 for each such individual, arising from the deposit,
before the commencement of the case, of money Iin connection with
the purchase, lease, or rental of property, or the purchase of
services, for the personal, family, or household use of such indi-
viduals, that were not delivered or provided.

(6) Sixth, allowed unsecured claims of governmental units,
to the extent that such claims are for—

(A) a tax on or measured by income or gross receipts—

(i) for a taxable year ending on or before the date of
the filing of the petition for which a return, if required,
is last due, ineluding extensions, after three years before
the date of the filing of the petition;

(11) assessed within 240 days, plus any time plus 30
days during which an offer in compromise with respect
to such tax that was made within 240 days after such
assessment was pending, before the date of the filing of
the petition; or _

(1i1) other than a tax of a kind specified in section 523
(a) (1) (B) or 523(a) (1) (C) of this title, not assessed
before, but assessable, under applicable law or by agree-
ment, after, the commencement of the case;

(B) a property tax assessed before the commencement of
the case and last payable without penalty after one year
before the date of the filing of the petition;

(C) a tax required to be collected or withheld and for
which the debtor is liable in whatever capacity;

(D) an employment tax on a wage, salary, or commission
of a kind specified in paragraph (3) of this subsection earned
from the d‘:sbtor before the date of the filing of the petition,
whether or not actually paid before such date, for which a
return is last due, under applicable law or under any exten-
sion, after three years before the date of the filing of the
petition;

(E) an excise tax on—

(i) a transaction occurring before the date of the filing
of the petition for which a return, if required, is last due,
under applicable law or under any extension, after three
years before the date of the filing of the petition; or

(ii) if a return is not required, a transaction oceurring
during the three years immediately preceding the date
of the filing of the petition;

(F) a customs duty arising out of the importation of
merchandise—
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(i) entered for consumption within one year before
the date of the filing of the petition;

(ii) covered by an entry liqui&ated or reliquidated
within one year before the date of the filing of the peti-
tion;or :

(iii) entered for consumption within four years before
the date of the filing of the petition but unliquidated on
such date, if the Secretary of the Treasury certifies that
failure to liquidate such entry was due to an investiga-
tion pending on such date into assessment of antidump-
ing or countervailing duties or fraud, or if information
needed for the proper appraisement or classification of
such merchandise was not available to the appropriate
customs officer before such date; or

(G) a penalty related to a claim of a kind specified in this
paragraph and in compensation for actual pecuniary loss.

(b) If the trustee, under section 362, 363, or 864 of this title, pro-
vides adequate protection of the interest of a holder of a claim secured
by a lien on'property of the debtor and if, notwithstanding such pro-
tection, such creditor has a claim allowable under subsection (a) (1)
of this section arising from the stay of action against such propert
under section 362 of this title, from the use, sale, or lease of suc
property under section 363 of this title, or from the granting of a lien
under section 364(d) of this title, then such creditor’s claim under
such subsection shall have priority over every other claim allow-
able under such subsection.

(¢) For the purpose of subsection (a) of this section, a claim of a
governmental unit arising from an erroneous refund or credit of a
tax shall be treated the same as a claim for the tax to which such
refund or credit relates. )

(d) An entity that is subrogated to the rights of a holder of a claim
of a kind specified in subsection (a) (3), (a) (4), (a%é:‘i), or (a) (6) of
this section is not subrogated to the right of the holder of such claim
to priority under such subsection.

§ 508. Effect of distribution other than under this title

(a) If a creditor receives, in a foreign proceeding, payment of, or
a transfer of property on account of, a claim that is allowed under
this title, such creditor may not receive any payment under this title
on account of such claim until each of the other holders of claims on ac-
count of which such holders are entitled to share equally with such
creditor under this title has received payment under this title equal in
value to the consideration received by such creditor in such foreign
proceeding,

(b) If a creditor of a partnership debtor receives, from a general
partner that is not a debtor in a case under chapter 7 of this title, pay-
ment of, or a transfer of property on account of, a claim that is allowed
under this title and that is not secured by a lien on property of such
partner, such creditor may not receive any payment under this title
on account of such claim until each of the other holders of claims on
account of which such holders are entitled to share equally with such
creditor under this title has received payment under this title equal
in value to the consideration receiveg by such ereditor from such
general partner.

§ 509. Claims of codebtors
(a) Except as provided in subsections (b) and (c) of this section,
an entity that is liable with the debtor on, or that has secured, a claim
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of a creditor, and that pays such claim, is subrogated to the rights of
such creditor to the extent of such payment.

(b) Such entity is not subrogated to the rights of such creditor to
the extent that—

(1) a claim of such entity for reimbursement or contribution
on account of a payment of such creditor’s claim is—
(A) allowed under section 502 of this title;
(B) disallowed other than under section 502(e) of this
title; or
(Cz)esubordinated under section 510 of this title; or
(2) as between the debtor and such entity, such entity received
the consideration for the claim held by such creditor.

(¢) The court shall subordinate to the claim of a ereditor and for
the benefit of such creditor an allowed claim, by way of subrogation
under section 509 of this title, or for reimbursement or contribution,
of an entity that is liable with the debtor on, or that has secured, such
creditor’s claim, until such creditor’s claim is paid in full, either
through payments under this title or otherwise.

§ 510. Subordination

(a) A subordination agreement is enforceable in a case under this
title to the same extent that such agreement is enforceable under
applicable nonbankruptey law.

(b) Any claim for recission of a purchase or sale of a security of
the debtor or of an affiliate or for damages M‘isin% from the purchase
or sale of such a security shall be subordinated for purposes of dis-
tribution to all claims and interests that are senior or equal to the
claim or interest represented by such securitg.

(¢) Notwithstanding subsections (a) and (b) of this section, after
notice and a hearing, the court may—

(1) under principles of equitable subordination, subordinate
for purposes of distribution all or part of an allowed claim to all
or part of another allowed claim or all or part of an allowed
interest to all or part of another allowed interest; or

(2) order that any lien securing such a subordinated claim be
transferred to the estate.

SUBCHAPTER II-DEBTOR’S DUTIES AND BENEFITS

§ 521. Debtor’s duties
The debtor shall—

(1) file a list of creditors, and unless the court orders otherwise,
a schedule of assets and liabilities, and a statement of the debtor’s
financial affairs;

(2) if a trustee is serving in the case, cooperate with the trustee
as necessary to enable the trustee to perform the trustee’s duties
under this title;

(3) if a trustee is serving in the case, surrender to the trustee
all property of the estate and any recorded information, includ-
ing books, documents, records, and papers, relating to property
of the estate; and

(4) appear at the hearing required under section 524(d) of
this title.

§ 522. Exemptions
(2) In this section—
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(1) “dependent” includes spouse, whether or not actually
dependent ; and )

(2) “value” means fair market value as of the date of the filing
of the petition.

(b) Notwithstanding section 541 of this title, an individual debtor
may exempt from property of the estate either—

(1) property that is specified under subsection (d{{ of this sec-
tion, unless the State law that is applicable to the debtor under
paragraph (2)(A) of this subsection specifically does not so
authorize; or, in the alternative,

(2) (A) any property that is exempt under Federal law, other
than subsection (d) of this section, or State or local law that is
a}islicabla on the date of the filing of the petition at the place in
which the debtor’s domicile has located for the 180 days
immediately preceding the date of the filing of the petition, or for
a Ign.ger portion of such 180-day period than in any other place;
an

B) any interest in property in which the debtor had, immedi-

ately before the commencement of the case, an interest as a tenant

by the entirety or joint tenant to the extent that such interest as a

tenant by the entirety or joint tenant is exempt from process under
applicable nonbankruptey law. )

(¢) Unless the case is dismissed, property exempted under this

section is not liable during or after the case for any debt of the debtor

that arose, or that is determined under section 502 of this title as if

such claim had arisen before the commencement of the case, except—

(1) a debt of a kind specified in section 523(a) (1) or section
523 (a) (5) of this title; or

(2) alien that is—

(A) not avoided under section 544, 545, 547, 548, 549, or
724 (a) of this title;
(B) not voided under section 506 (d) of this title; or
(C) (i) a tax lien, notice of which is properly filed; and
(ii) avoided under section 545(2) of this title.
(d) The following property may be exempted under subsection
(b) (1) of this section:

il) The debtor’s aggregate interest, not to exceed $7,500 in
value, in real %roparty or personal property that the debtor or a
dependent of the debtor uses as a residence, in a cooperative that
owns 3rope-rt.y that the debtor or a dependent of the debtor uses as
g rﬁg ence, or in a burial plot for the debtor or a dependent of the

ebtor.

(2) The debtor’s interest, not to exceed $1,200 in value, in one
motor vehicle.

(3) The debtor’s interest, not to exceed $200 in value in any
particular item, in household furnishings, household goods, wear-
ing apparel, appliances, books, animals, crops, or musiecal instru-
ments, that are held primarily for the personal, family, or
household use of the debtor or a dependent og the debtor.

(4) The debtor’s aggregate interest, not to exceed $500 in value,
in jewelry held primarily for the personal, family, or household
use of the debtor or a dependent of the debtor.

(5) The debtor’s aggregate interest, not to exceed in value $400
plus any unused amount of the exemption provided under para-
graph (1) of this subsection, in any property.

(6) The debtor’s aggregate interest, not to exceed $750 in value,
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in any implements, professional books, or tools, of the trade of the
debtor or the trade of a dependent of the debtor.

(7) Any unmatured life insurance contract owned by the
debtor, other than a credit life insurance contract.

(8) The debtor’s aggregate interest, not to exceed in value
$4,000 less any amount of property of the estate transferred in the
manner specified in section 542(d) of this title, in any accrued
dividend or interest under, or loan value of, any unmatured life
insurance contract owned by the debtor under which the insured
is the debtor or an individual of whom the debtor is a dependent.

(9) Professionally prescribed health aids for the debtor or a
dependent of the debtor.

10) The debtor’s right to receive—
(A) a social security benefit, unemployment compensation,
or a local public assistance benefit ;

B) a veterans’ benefit;

C; a disability, illness, or unemployment benefit;

D) alimony, support, or separate maintenance, to the
extent reasonably necessary for the support of the debtor and
any dependent of the debtor; _

(E) a payment under a stock bonus, pension, profitsharing,
annuity, or similar plan or contract on account of illness, dis-
ability, death, age, or length of service, to the extent reason-
ably necessary for the support of the debtor and any
dependent of the debtor, unless—

(i) such plan or contract was established by or under
the auspices of an insider that empl%yed the debtor at the
time the debtor’s rights under such plan or contract arose ;

(ii) such payment is on account of age or length of
service; and

(iii) such plan or contract does not qualify under sec-
tion 401(a), 403(a), 403(b), 408, or 409 of the Internal
Revenue Clode of 1954 (26 U.S.C. 401(a),403(a), 403(b),
408, or 409).

(11) The debtor’s right to receive, or property that is traceable

(A) an award under a erime victim’s reparation law ;

(B) a payment on account of the wrongful death of an
individual of whom the debtor was a dependent, to the extent
reasonably necessary for the support of the debtor and any
dependent of the debtor;

(C) a payment under a life insurance contract that insured
the life of an individual of whom the debtor was a dependent
on the date of such individual’s death, to the extent reason-
ably necessary for the support of the debtor and any depend-
ent of the debtor;

(D) a payment, not to exceed $7.500, on account of personal
bodily injury, not including pain and suffering or compen-
sation for actual pecuniary loss, of the debtor or an individual
of whom the debtor is a dependent ; or

(E) a payment in compensation of loss of future earnings
of the debtor or an individual of whom the debtor is or was
a dependent, to the extent reasonably necessary for the sup-
port of the debtor and any dependent of the debtor.

(e) A waiver of exemptions executed in favor of a creditor that
holds an unsecured claim against the debtor is unenforceable in a case
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under this title with respect to such claim against property that the
debtor may exempt under subsection (b) of this section. A waiver by
the debtor of a power under subsection (f) or (h) of this section to
avoid a transfer, under subsection (g) or (i) of this section to exempt
property, or under subsection (i) of this section to recover property
or to preserve a transfer, is unenforceable in a case under this title.

(f) Notwithstanding any waiver of exemptions, the debtor may
avoid the fixing of a lien on an interest of the debtor in property to
the extent that such lien impairs an exemption to which the degtor
would have been entitled under subsection (b) of this section, if such
lien is—

(1) a judieial lien; or
(2) a nonpossessory, nonpurchase-money security interest in
any—

(A) household furnishings, household goods, wearing
apparel, appliances, books, animals, crops, musical instru-
ments, or jewelry that are held primarily for the personal,
éargxily, or household use of the debtor or a dependent of the

ebtor;

(B) ’implements, professional books, or tools, of the trade of
the debtor or the trade of a dependent of the debtor; or

(C) professionally prescribed health aids for the debtor
or a dependent of the debtor.

(g) Notwithstanding sections 550 and 551 of this title, the debtor
may exempt under subsection (b) of this section property that the
trustee recovers under section 510(c) (2), 542, 543, 550, 5il, or 553 of
this title, to the extent that the debtor could have exempted such
property under subsection (b) of this section if such property had not
been transferred, if—

(1) (A) such transfer was not a voluntary transfer of snch
property by the debtor; and

(B) the debtor did not conceal such property; or

(2) the debtor could have avoided such transfer under sub-
section (f) (2) of this section.

(h) The debtor may avoid a transfer of property of the debtor or
recover a setoff to the extent that the debtor courg have exempted such
property under subsection (g) (1) of this section if the trustee had
avoided such transfer, if—

(1) such transfer is avoidable by the trustee under section 544.
545, 547, 548, 549, or 724 (a) of this title or recoverable by the
trustee under section 553 of this tittle ; and

(2) the trustee does not attempt to avoid such transfer.

(i) (1) If the debtor avoids a transfer or recovers a setoff under
subgection (f) or (h) of this section, the debtor may recover in the
manner preseribed by, and subject to the limitations of, section 550 of
this title, the same as if the trustee had avoided such transfer, and may
exempt any property so recovered under subsection (b) of this section.

(2) Notwithstanding section 551 of this title, a transfer avoided
under section 544, 545, 547, 548, 549, or 724 (a) of this title, under sub-
section (f) or (h) of this section, or property recovered under section
553 of this title, may be preserved for the benefit of the debtor to the
extent that the debtor mav exem]fnt such property under subsection (g)
of his section or paragraph (1) of this subsection.

(j) Notwithstanding subsections (g) and (i) of this section, the
debtor may exempt a particular kind of property under subsections
(g) and (i) of this section only to the extent that the debtor has

92 STAT. 2589
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exempted less property in value of such kind than that to which the
debtor is entitled under subsection (b) of this section.

(k) Property that the debtor exempts under this section is not liable
for payment of any administrative expense except—

(1) the aliquot share of the costs and expenses of avoiding a
transfer of property that the debtor exempts under subsection (%)
of this section, or of recovery of such property, that is attributable
to the value of the portion of such property exempted in relation
to the value of the property recovered ; and

(2) ang' costs and expenses of avoiding a transfer under sub-
section (f) or (h) of this section, or of recovery of property under
subsection (i) 12 of this section, that the debtor has not paid.

(1) The debtor shall file a list of property that the debtor claims as
exempt under subsection (bﬂ of this section. If the debtor does not file
such a list, a dependent of the debtor may file such a list, or may claim
property as exempt from property of the estate on behalf of the debtor.
Unless a party in interest objects, the property claimed as exempt on
such list is exempt.

(m) This section shall apply separately with respect to each debtor
in a joint case,

11 USC 523. § 523. Exceptions to discharge
Post, pp. 2638, (a) A discharge under section 727, 1141, or 1328(b) of this title
2650. does not discharge an individual debtor from any debt—

(1) for a tax or a customs duty—

(A) of the kind and for the periods specified in section
507 (a) (2) or 507(a) (6) of this title, whether or not a claim
for such tax was filed or allowed ;

(B) with respect to which a return, if required—

Ei) was not filed ; or

i1) was filed after the date on which such return was
last due, under applicable law or under any extension,
and after two years before the date of the filing of the
petition ; or

(C) with respect to which the debtor made a fraudulent
return or willfully attempted in any manner to evade or
defeat such tax;

(2) for obtaining money, property, services, or an extension,
renewal, or refinance of credit, by—

(A) false pretenses, a false representation, or actual fraud,
other than a statement respecting the debtor’s or an insider’s
financial condition; or

(B) use of a statement in writing—

gi) that is materially false;

i1) respecting the debtor’s or an insider’s financial
condition;

(iii) on which the creditor to whom the debtor is liable
for obtaining such money, property, services, or credit
reasonably relied ; and

(1v) that the debtor caused to be made or published
with intent to deceive;

(3) neither listed nor scheduled under section 521(1) of this

title, with the name, if known to the debtor, of the creditor to
whom such debt is owed, in time to permit—
(A) if such debt is not of a kind specified in paragraph
(2), (4), or (6) of this subsection, timeliy filing of a proof of
claim, unless such creditor had notice or actua’f{know edge of
the case in time for such timely filing ; or
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(B) if such debt is of a kind specified in paragraph (2),

(4), or (6) of this subsection, timely filing of a proof of claim

and timely request for a determination o disch.argaabz]r;g of

such debt under one of such paragraphs, unless such creditor

had notice or actual knowledge of the case in time for such
timely filing and request ; / k

4) for fraud or defalcation while acting in a fiduciary capacity,

embezzlement, or larceny ; .

(5) to a spouse, former spouse, or child of the debtor, for ali-
mony to, maintenance for, or support of such spouse or child, in
connection with a separation agreement, divorce decree, or prop-
erty settlement agreement, but not to the extent that—

(A) such debt is assigned to another entity, voluntarily,
by operation of law, or otherwise; or

(B) such debt includes a liability designated as alimony,
maintenance, or support, unless such liability is actually in
the nature of alimony, maintenance, or support;

(6) for willful and malicious injury by the debtor to another
entity or to the property of another entity;

(73, to the extent such debt is for a fine, penalty, or forfeiture
payable to and for the benefit of a governmental unit, and is not
compensation for actual pecuniary loss, other than a tax penalty—

(A.% relating to a tax of a kind not specified in paragraph
(1) of this subsection ; or
(B) imposed with respect to a transaction or event that
occurred before three years before the date of the filing of the
tition ;
(8) to a governmental unit, or a nonprofit institution of higher
education, for an educational loan, unless—
(A) such loan first became due before five years before
the date of the filing of the petition ; or
(B) excepting such debt from discharge under this para-
graph will impose an undue hardship on the debtor and the
debtor’s dependents; or _
(9) that was or could have been listed or scheduled by the
debtor in a prior case concerning the debtor under this title or
under the Bankruptey Act in which the debtor waived discharge,
or was denied a discharge under section 727(a) (2), (3), (4), 55),
(6), or (7) of this title, or under section 14¢ (1), (2). (3). (4),
(6).o0r (7) of such Act,

(b) Notwithstanding subsection (a) of this section, a debt that was
excepted from discharge under subsection (a) (1), (a)(8), or (a)(8)
of this section, under section 17a(1), 17a(3), or 17a(5) of the Bank-
ruptey Act, under section 439A of the Higher Education Act of 1965
(20 U.S.C. 1087-3), or under section 733(g) of the Public Health
Services Act (42 U.S.C. 204f) in a prior case concerning the debtor
under this title, or under the Bankruptey Act, is dischargeable in a
case under this title unless, by the terms of subsection ﬁ:“)l of this
section, such debt is not dischargeable in the case under this title,

(¢) Except as provided in subsection (a) (3) (B) of this section, the
debtor shall be discharged from a debt specified in paragraph (2),
(4), or (6) of subsection (a) of this section, unless, on request of the
creditor to whom such debt is owed, and after notice and a hearing,
the court determines such debt to be excepted from discharge under
P];mgr:_ph (2), (4), or (6), as the case may be, of subsection (a) of

8§ section.

92 STAT. 2591

11 USC prec. 1.

11 USC 32.

11 USC 35.



92 STAT. 2592

11 USC 524.

Post, pp. 2624,
2638, 2650,

Post, p. 2650.

11 USC prec. 1.

PUBLIC LAW 95-598—NOV. 6, 1978

(d) If a creditor requests a determination of dischargeability of a
consumer debt under subsection (a) (2) of this section, and such debt
is discharged, the court shall grant judgment against such creditor
and in favor of the debtor for tﬁa costs of, and a reasonable attorney’s
fee for, the proceeding to determine dischargeability, unless such
granting of judgment would be clearly inequitable.

§ 524. Effect of discharge

(a) A discharge in a case under this title—

(1) voids any judgment at any time obtained, to the extent
that such judgment 1s a determination of the personal liability
of the debtor with respect to any debt discharged under section
727, 944, 1141, or 1328 of this title, whether or not discharge of
such debt is waived ;

(2) operates as an injunction against the commencement or
continuation of an action, the employment of process, or any act,
to collect, recover or offset any such debt as a personal liagﬂity
of the debtor, or from property of the debtor, whether or not
discharge of such debt is waived ; and

(3) operates as an injunction against the commencement or
continuation of an action, the employment of process, or any act,
to collect or recover from, or offset against, property of the debtor
of the kind specified in section 541(a)(2) of this title that is
acquired after the commencement of the case, on account of any
allowable community claim, except a community claim that is
excepted from discharge under section 523 or 1328(c) (1) of this
title, or that would be so excepted, determined in accordance with
the provisions of sections 523(c) and 523(d) of this title, in a
case concerning the debtor’s spouse commenced on the date of
the filing of the petition in the case concerning the debtor, whether
or not discharge of the debt based on such community claim is
waived.

(b) Subsection (a) (3) of this section does not apply if—

(1) (A) the debtor’s spouse is a debtor in a case under this title,
or a bankrupt or a debtor in a case under the Bankruptey Act,
commenced within six years of the date of the filing of the petition
in the case concerning the debtor ; and

(B) the court does not grant the debtor’s spouse a discharge
in such case concerning the debtor’s spouse; or

(2) (A) the court would not grant the debtor’s spouse a dis-
charge in a case under chapter 7 of this title concerning such
spouse commenced on the date of the filing of the petition in the
case concerning the debtor ; and

(B) a determination that the court would not so grant such
discharge is made by the bankruptey court within the time and in
the manner provided for a determination under section 727 of
this title of whether a debtor is ted a discharge.

(¢) An agreement between a holder of a claim and the debtor, the
consideration for which, in whole or in part, is based on a debt that
is dischargeable in a case under this title is enforceable only to any
extent enforceable under applicable nonbankruptey law, whether or
not discharge of such debt is waived, only if—

(1) such agreement was made before the granting of the dis-
charge under section 727, 1141, or 1328 of thistitle;

(2) the debtor has not rescinded such agreement within 30 days

after such agreement becomes enforceable;
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(8) the provisions of subsection (d) of this section have been
complied with; and

(4) in a case concerning an individual, to the extent that such
debt is a consumer debt that is not secured by real property of the
debtor, the court approves such agreement as—

(A) (i) not imposing an undue hardship on the debtor or a
dependent of the debtor; and

i1) in the best interest of the debtor; or

B) (i) entered into in good faith; and

ii) in settlement of litigation under section 523 of this title,

or providing for redemption under section 722 of this title.
(d) In a case concerning an individual, when the court has deter- Hearing.

mined whether to grant or not to grant a discharge under section 727,
1141, or 1328 of this title, the court shall hold a hearing at which the Post, pp. 2638,
debtor shall appear in person. At such hearing, the court shall inform 2650.
the debtor that a discharge has been granted or the reason why a dis-
charge has not been granted. If a discharge has been granted and if
the debtor desires to make an agreement of the kind specified in sub-
section (c¢) of this section, then at such hearing the court shall—

(1) inform the debtor—

(A) that such an agreement is not required under this title,
under nonbankruptey law, or under any agreement not made
in accordance with the provisions of subsection (¢) of this
section; and -

(B) of the legal effect and consequences of—

(i) an agreement of the kind specified in subsection
(c) of this section ; and
(i) a default under such an agreement ;

%) determine whether the agreement that the debtor desires to
make complies with the requirements of subsection (¢) (4) of this
subsection, if the consideration for such agreement is based in
whole or in part on a consumer debt that is not secured by real

roperty of the debtor.
(e? Except as ¥mvided in subsection (a)(3) of this section, dis-
charge of a debt of the debtor does not affect the liability of any other
entity on, or the property of any other entity for, such debt.

§ 525. Protection against discriminatory treatment 11 USC 525.

Except as provided in Perishable Agricultural Commodities Act,
1930 (7 U.S.C. 499a-499s), the Packers and Stockyards Act, 1921
(7 U.S.C. 181-229), and section 1 of the Act entitled “An Act making
appropriations for the Department of Agriculture for the fiscal year
ending June 30, 1944, and for other purposes,” approved July 12, 1943
(57 Stat. 422; T U.S.C. 204), a governmental unit may not deny,
revoke, suspend, or refuse to renew a license, permit, charter, franchise,
or other similar grant to, condition such a grant to, discriminate with
respect to such a grant against, deny employment to, terminate the
employment of, or discriminate with respect to employment against, a

n that is or has been a debtor under this title or a bankrupt or a
ebtor under the Bankruptcy Aet, or another person with whom such 11 USC prec. 1.
bankrupt or debtor has been associated, solely because such bankrupt
or debtor is or has been a debtor under this title or a bankrupt or
debtor under the Bankruptey Act, has been insolvent before the
commencement of the case under this title, or during the case but
before the debtor is granted or denied a discharge, or has not paid a
debt that is dischargeable in the case under this title or that was dis-
charged under the Bankruptey Act.
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SUBCHAPTER III—-THE ESTATE

11 USC 541. § 541. Property of the estate

Ante, pp. 2558, (a) The commencement of a case under under section 301, 302, or

2559. 303 of this title creates an estate. Such estate is comprised of all the

followi [Eoperty, wherever located :

l(nﬁ xcept as provided in subsections (b) and (c¢)(2) of this
section, all legal or equitable interests of the debtor in property
as of the commencement of the case.

(2) All interests of the debtor and the debtor’s spouse in com-
munity property as of the commencement of the case that is—

(A) under the sole, equal, or joint management and control
of the debtor; or

(B) liable for an allowable claim against the debtor, or for
both an allowable claim against the debtor and an allowable
claim against the debtor’s spouse, to the extent that such

interest is so liable.

(3) Any interest in property that the trustee recovers under
section 543, 550, 553, or 723 of this title.

4) Any interest in property preserved for the benefit of or
ordered transferred to the estate under section 510(¢) or 551 of
this title.

(5) An interest in property that would have been property of
the estate if such intemtﬁd been an interest of the debtor on the
date of the filing of the petition, and that the debtor acquires or
becomes entitled to acquire within 180 days after such date—

(A) by bequest, devise, or inheritance;

(B) as a result of a property settlement agreement with the
debtor’s spouse, or of an interlocutory or final divorce
decree; or

(Cﬁ) as a beneficiary of a life insurance policy or of a death
benefit plan.

(6) Proceeds, product, offspring, rents, and profits of or from
property of the estate, except such as are earnings from services
performed by an individual debtor after the commencement of
the case.

(7) Any interest in property that the estate acquires after the
commencement of the case.

(b) Property of the estate does not include any power that the
debtor may only exercise solely for the benefit of an entity other than
the debtor.

(¢) (1) Except as provided in paragraph (2) of this subsection, an
interest of the debtor in property becomes property of the estate
under subsection (a) (1), (a) (%3, or (a)(5) of this section notwith-
standing any provision—

(A) that restricts or conditions transfer of such interest by
the debtor; or

(B) that is conditioned on the insolvency or financial condition
of the debtor, on the commencement of a case under this title, or
on the appointment of or the taking possession by a trustee in a
case under this title or a custodian, and that effects or gives an
option to effect a forfeiture, modification, or termination of the
debtor’s interest in property.

(2) A restriction on the transfer of a beneficial interest of the debtor
in a trust that is enforceable under applicable nonbankruptey law is
enforceable in a case under this title,
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(d) Property in which the debtor holds, as of the commencement
of the case, only legal title and not an equitable interest, such as a
mortgage secured by real property, or an interest in such a mortgage,
sold by the debtor but as to which the debtor retains legal title to
service or supervise the servicing of such mortgage or interest, becomes
property of the estate under subsection (a) of this section only to the
extent of the debtor’s legal title to such property, but not to the extent
of any equitable interest in such property that the debtor does not hold.

(e) The estate shall have the benefit of any defense available to the
debtor as against an entity other than the estate, including statutes of
limitation, statutes of frauds, usury, and other personal defenses. A
waiver of any such defense by the debtor after the commencement of
the case does not bind the estate.

§ 542. Turnover of property to the estate

(a) Except as provided in subsection (c) or (d) of this section, an
entilal, other than a custodian, in possession, custody, or control, dur-
ing the case, of property that the trustee may use, seil, or lease under
section 363 of this title, or that the debtor may exempt under section
522 of this title, shall deliver to the trustee, and account for, such
property or the value of such property, uness such property is of
inconsequential value or benefit to the estate.

(b) Except as provided in subsection (¢) or (d) of this section, an
entity that owes a debt that is pm}frty of the estate and that is
matured, payable on demand, or payable on order, shall pay such debt
to, or on the order of, the trustee, except to the extent that such debt
:lnal;{o be offset under section 553 of this title against a claim against the

ebtor.

(¢) Except as provided in section 362(‘:2 (7} of this title, an entity
that has neither actual notice nor actual knowledge of the commence-
ment of the case concerning the debtor may transfer property of the
estate, or pay a debt owing to the debtor, in good faith and other than in
the manner specified in subsection (d) of this section, to an entity other
than the trustee, with the same effect as to the entity making such
transfer or payment as if the case under this title concerning the
debtor had not been commenced.

(d) A life insurance company may transfer property of the estate
or property of the debtor to such company in good le.it,h, with the
same effect with respect to such company as if the case under this title
concerning the debtor had not been commenced, if such transfer is
to pay a premium or to carry out a nonforfeiture insurance option,
and is required to be made automatically, under a life insurance con-
tract with such company that was entered into before the date of the
filing of the petition and that is property of the estate.

(e) Subject to any applicable privilege, after notice and a hearing,
the court may order an attorney, aceountant, or other person that
holds recorded information, inelnding books, documents, records, and
papers, relating to the debtor’s property or financial affairs, to disclose
such recorded information to the trustee.

§ 543. Turnover of property by a custodian
(a) A custodian with knowledge of the commencement of a case
under this title concerning the debtor may not make any disbursement
from, or take any action in the administration of, property of the
debtor, proceeds of such property, or property of the estate, in the
ion, custody, or control of such custodian, except such action as
1s necessary to preserve such property.

92 STAT. 2595

11 USC 542.

Ante, p. 2572.

Ante, p. 2570.

11 USC 543.
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(b) A custodian shall—

(1) deliver to the trustee any property of the debtor trans-
ferred to such custodian, or proceeds of such property, that is in
such custodian’s possession, custody, or control on the date that
such custlodlan acquires knowledge of the commencement of the
case; an

(2) file an accounting of any property of the debtor, or pro-
ceeds of such property, that, at any time, came into the possession,
custody, or control of such custodian.

(¢) The court, after notice and a hearing, shall—

(1) protect all entities to which a custodian has become obli-
gated with respect to such property;

(2) provide for the payment of reasonable compensation for
services rendered and costs and expenses ineurred by such ensto-
dian; and

(33 surcharge such custodian, other than an assignee for the
benefit of the debtor’s creditors that was appointed or took pos-
session more than 120 days before the date of the filing of the
petition, for any improper or excessive disbursement, other than
a disbursement that has been made in accordance with applicable
law or approved, after notice and a hearing, by a court of compe-
te:llt jurisdietion before the commencement of the case under this
title.

(d) The bankruptey court may, after notice and a hearing, excuse
compliance with subsection (a), (b), or (¢) of this section, if the
interests of creditors, and, if the debtor is not insolvent, of equity
security holders, would be better served by permitting a custodian to
continue in possession, custody, or control of such property.

§544. Trustee as lien creditor and as successor to certain
creditors and purchasers

(a) The trustee shall have, as of the commencement of the case, and
without regard to any knowledge of the trustee or of any creditor, the
rights and powers of, or may avoid any transfer of property of the
debtor or any obligation incurred by the debtor that is voidable by—

(1) a creditor that extends credit to the debtor at the time of
the commencement of the case, and that obtains, at such time and
with respect to such credit, a judicial lien on all property on which
a creditor on a simple contract could have obtained a judicial lien,
whether or not such a creditor exists;

(2) a creditor that extends credit to the debtor at the time of
the commencement of the case, and obtains, at such time and with
respect to such credit, an execution acainst the debtor that is
returned unsatisfied at such time, whether or not such a creditor
exists; and

(3) a bona fide purchaser of real property from the debtor,

inst whom applicable law permits such transfer to be per-
fected, that obtains the status of a bona fide purchaser at the
time of the commencement of the case, whether or not such a
purchaser exists.

(b) The trustee may avoid any transfer of an interest of the debtor
in pert{' or any obligation incurred by the debtor that is voidable
under applicable law by a creditor holding an unsecured claim that
is allowable under section 502 of this title or that is not allowable only
under section 502 (e) of this title.
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§ 545, Statutory liens 11 USC 545.
The trustee may avoid the fixing of a statutory lien on property of
the debtor to the eitent that such lien— i i
(1) first becomes effective against the debtor—
~ (A) when a case under this title concerning the debtor is
is commenced ;
(B) when an insolvency proceeding other than under
this title concerning the debtor is commenced ;
C) when a custodian is apponted or takes possession;
D) when the debtor becomes insolvent;
E) when the debtor’s financial condition fails to meet a
specified standard ; or
(F) at the time of an execution against property of the
debtor levied at the instance of an entity other than the holder
of such statutory lien;

(2) is not perfected or enforceable on the date of the filing of
the petition against a bona fide purchaser that purchases such
property on the date of the filing of the petition, whether or not
such a purchaser exists;

(3; 1s for rent; or
(4) is a lien of distress for rent.

§ 546. Limitations on avoiding powers 11 USC 546.
(a) An action or proceeding under section 544, 545, 547, 548, or
553 of this title may not be commenced after the earlier of—
(1) two years after the appointment of a trustee under section
702,1104, 1163, or 1302 of thistitle; and Post, pp. 2627,
(2) the time the case is closed or dismissed. 2641, 5645
(b) The rights and powers of the trustee under section 544, 545,
or 549 of this title are subject to any generally applicable law that
permits perfection of an interest in property to be effective against
an entity that acquires rights in such property before the date of such
perfection. If such law requires seizure o suci property or commence-
ment of an action to accomplish such perfection, and such property
has not been seized or such action has not been commenced before the
date of the filing of the petition, such interest in such property shall
be perfected by notice within the time fixed by such law for such seizure
or commencement.
(c¢) The rights and powers of the trustee under sections 544 (a), 545,
547, and 549 of this title are subject to any statutory right or common-
law riﬁht of a seller, in the o ina.rﬁ course of such seller’s business,
of goods to the debtor to reclaim such goods if the debtor has received
such goods while insolvent, but—
]sl) such a seller may not reclaim any such goods unless such
seller demands in writing reclamation of such goods before ten
days after receipt of such goods by the debtor; an )
@) the court may deny reclamation to a seller with such a
right of reclamation that has made such a demand only if court—
(A) grants the claim of such a seller priority as an admin-

istrative expense; or
(B) secures such claim by a lien.
§ 547. Preferences 11 USC 547.
(a) Inthissection— Definitions.

1) “inventory” means personal property leased or furnished
hel(d )for sale o:'ylen.se, or to be fumiaged under a contract fc:u3
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service, raw materials, work in process, or materials used or con-
sumed in a business, including farm products such as crops or
livestock, held for sale or lease;

(2) “new value” means money or money’s worth in goods,
services, or new credit, or release by a transferee of property
previously transferred to such transferee in a transaction tﬁat 18
neither void nor voidable by the debtor or the trustee under an
applicable law, but does not include an obligation substitu
for an existing obligation;

_(8) “receivable” means right to payment, whether or not such
right has been earned by performance; and

(4) a debt for a tax is incurred on the day when such tax is
last payable, including any extension, without penalty.

(b) Except as provided in subsection (c) of this section, the trustee
may avoid any transfer of property of the debtor—
1; to or for the benefit of a creditor;
2) for or on account of an antecedent debt owed by the debtor
before such transfer was made;
(3} made while the debtor was insolvent ;
(4) made—
(A) on or within 90 days before the date of the filing of
the petition; or

(B) between 90 days and one year before the date of the
filing of the petition, if such creditor, at the time of such
transfer—

zi) was an insider ; and
i1) had reasonable cause to believe the debtor was
insolvent at the time of such transfer; and
(5) that enables such creditor to receive more than such creditor
would receive if—
(A) the case were a case under chapter 7 of this title;
B) the transfer had not been made ; and
C) such creditor received payment of such debt to the
extent provided by the provisions of this title.
(¢) The trustee may not avoid under this section a transfer—
(1) to the extent that such transfer was—

(A) intended by the debtor and the creditor to or for whose
benefit such transfer was made to be a contemporaneous
exchange for new value given to the debtor; and

(B) 1n fact a substantially contemporaneous exchange;

(2) to the extent that such transfer was— 1

(A) in payment of a debt incurred in the ordinary course
of business or financial affairs of the debtor and the transferee;

(B) made not later than 45 days after such debt was
incurred ; z .

(C) made in the ordinary course of business or financial

affairs of the debtor and the transferee; and

(D) made according to ordinary business terms;

(3) of a security interest in property acquired by the debtor—

(A) to the extent such security interest secures new value
that was— 10155 .

(i) given at or after the signing of a security agree-
ment that contains a description of such property as
collateral ;

(i1) given by or on behalf of the secured party under
such agreement ;



PUBLIC LAW 95-598—NOV. 6, 1978 92 STAT. 2599

(iii) %iven to enable the debtor to acquire such prop-
erty;an
§v) in fact used by the debtor to acquire such property ;
an
_ (B) that is perfected before 10 days after such security
interest attaches;

(l? to or for the benefit of a creditor, to the extent that, after
such transfer, such creditor gave new value to or for the benefit
of the debtor—

(A) not secured by an otherwise unavoidable security
interest ; and

(B) on account of which new value the debtor 1id not make
an otherwise unavoidable transfer to or for the benefit of
such creditor;

(5) of a perfected security interest in inventory or a receivable
or the proceeds of either, except to the extent that the aggregate
of all such transfers to the transferee caused a reduction, as of the
date of the filing of the petition and to the prejudice of other
creditors holding unsecured claims, of any amount by which the
debt secured by such security interest exceeded the value of all
security interest for such debt on the later of—

(A) (1) with respect to a transfer to which subsection
(b) (4) (A) of this section applies, 90 days before the date of
the filing of the petition; or
(ii) with respect to a transfer to which subsection (b) (4)
B) of this section applies, one year before the date of the
ing of the petition ; and
(B) the date on which new value was first given under the
security ment creating such security interest ; or
6) that is the fixing of a statutory lien that is not aveidable
under section 545 of this title.

(d) A trustee may avoid a transfer of property of the debtor trans-
ferred to secure reimbursement of a surety that furnished a bond or
other obligation to dissolve a judicial lien that would have been avoid-
able by the trustee under subsection (b) of this section. The liability
of such surety under such bond or obligation shall be discharged to
the extent of the value of such property recovered by the trustee or the
amount paid to the trustee.

(e) (1) For the purposes of this section—

(A) a transfer of real property other than fixtures, but inelud-
inF the interest of a seller or purchaser under a contract for the
sale of real property, is perfected when a bona fide purchaser of
such property from the debtor against whom applicable law per-
mits such transfer to be perfected cannot acquire an interest that
is superior to the interest of the transferee ; and

(B) a transfer of a fixture or property other than real property
is perfected when a creditor on a simple contract cannot acquire
a judicial lien that is superior to the interest of the transferee.

(2) For the purposes of this section, except as provided in para-
graph (3) of this subsection, a transfer is made—

A) at the time such transfer takes effect between the transferor
and the transferee, if such transfer is perfected at, or within
10 days after, such time;

(B) at the time such transfer is perfected, if such transfer is
perfected after such 10 days; or
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__(C) immediately before the date of the filing of the petition,
if such transfer is not perfected at the later of—
(1) the commencement of the case; and
(i1) 10 days after such transfer takes effect between the
transferor and the transferee.
(3) For the purposes of this section, a transfer is not made until
the debtor has acquired rights in the property transferred.
(f) For the purposes of this section, the debtor is presumed to have
been insolvent on and during the 90 days immediately preceding the
date of the filing of the petition.

§ 548. Fraudulent transfers and obligations

. (a) The trustee may avoid any transfer of an interest of the debtor
in property, or any obligation incurred by the debtor, that was made
or incu on or within one year before the date of the filing of the
petition, if the debtor—
(1) made such transfer or incurred such obligation with actual
intent to hinder, delay, or defraud any entity to which the debtor
was or became, on or after the date that such transfer occurred
or such obligation was incurred, indebted ; or
(2) (A) received less than a reasonably equivalent value in
exch: for such transfer or obligation ; and
(B) (1) was insolvent on the date that such transfer was made
or such obligation was incurred, or became insolvent as a result
of such transfer or obligation
(ii) was engaged in business, or was about to engage in busi-
ness or a transaction, for which any property remaining with
the debtor was an unreasonably small capital ; or
(iii) intended to incur, or believed that the debtor would incur,
debts that would be beyond the debtor’s ability to pay as such
debts matured.

(b) The trustee of a partnership debtor may avoid any transfer of
an interest of the debtor in property, or any obligation incurred by the
debtor, that was made or incurred on or within one year before the
date of the filing of the petition, to a general partner in the debtor, if
the debtor was insolvent on the date such transfer was made or such
obligation was incurred, or became insolvent as a result of such trans-
fer or obligation.

(¢) Except to the extent that a transfer or obligation voidable under
this section is voidable under section 544, 545, or 547 of this title, a
transferee or obligee of such a transfer or obligation that takes for
value and in good faith has a lien on any interest transferred, ma
retain any lien transferred, or may enforce any obligation incurred,
as the case may be, to the extent that such transferee or obligee gave
value to the debtor in exchange for such transfer or obligation.

(d) (1) For the purposes of this section, a transfer is made when
such transfer becomes so far perfected that a bona fide purchaser
from the debtor against whom such transfer could have been perfected
cannot acquire an interest in the property transferred that is superior
to the interest in such property of the transferee, but if such transfer
is not so perfected before the commencement of the case, such transfer
occurs immediately before the date of the filing of the petition.

(2) In thissection— 2

(A) “value” means property, or satisfaction or securing of a
present or antecedent debt of the debtor, but does not include an
unperformed promise to furnish support to the debtor or to a
relative of the debtor; and
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(B) a commodity broker or forward contract merchant that
receives a margin payment, as defined in section 761(15) of
this title, takes for value.

§ 549. Postpetition transactions
(a) Except as gl'ﬂ\?i(lﬂd in subsection (b) and (¢) of this section, the
trustee may avoid a transfer of property of the estate—
(1) that oceurs after the commencement of the case; and
(2) (A) that is authorized under section 303(f) or 542(c) of
this title; or
(B) that is not authorized under this title or by the court.

(b) In an involuntary case, a transfer that occurs after the com-
mencement of such case I‘;ut. before the order for relief is valid against
the trustee to the extent of any value, including services, but not
including satisfaction or securing of a debt that arose before the
commencement of the case, given after the commencement of the case
in exchange for such transfer, notwithstanding any notice or knowl-
edge of the case that the transferee has.

(e) The trustee may not avoid under subsection (a) of this section
a transfer, to a good faith purchaser without knowledge of the com-
mencement of the case and for present fair equivalent value or to a
purchaser at a judicial sa'e, of real property located other than in
the county in which the case is commenced, unless a copy of the peti-
tion was filed in the office where conveyances of real property in such
county are recorded before snch transfer was so far perfected that a
bona fide purchaser of such property against whom applicable law
permits such transfer to be perfected cannot acquire an interest that
is superior to the interest of such good faith or judicial sale purchaser.
A good faith purchaser, without knowledge ng the commencement of
the case and for less than present fair equivalent value, of real prop-
erty located other than in the county in which the case is commenced,
under a transfer that the trustee may avoid under this section, has a
lien on the property transferred to the extent of any present value
given, unless a copy of the petition was so filed before such transfer
was so perfected.

(d) An action or proceeding under this section may not be com-
menced after the earlier of—

(1) two years after the date of the transfer sought to be
avoided ; an
(2) the time the ecase is closed or dismissed.

§ 550. Liability of transferee of avoided transfer

(a) Except as otherwise provided in this section, to the extent that
a transfer is avoided under section 544, 545, 547, 548, 549, or 724 (a) of
this title, the trustee may recover, for the benefit of the estate, the
property transferred, or, if the court so orders, the value of such
property, from—

(1) the initial transferee of such transfer or the entity for
whose benefit such transfer was made; or

(2) any immediate or mediate transferee of such initial
transferee.

(b) The trustee may not recover under section (a)(2) of this
section from—

(1) a transferee that takes for value, including satisfaction or
securing of a present or antecedent debt, in good faith, and
without kﬂow]eg of the voidability of the transfer avoided; or

(2) any immediate or mediate good faith transferee of such
transferee.
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(¢) The trustee is entitled to only a single satisfaction under sub-
section (a) of this section.

d) (1) A good faith transferee from whom the trustee may recover
under subsection (a) of this section has a lien on the property recovered
to secure the lesser of—

(A) the cost, to such transferee, of any improvement made
after the transfer, less the amount of any profit realized by such
transferee from such property ; and

(B) any increase in value as a result of such improvement, of
the property transferred.

(2) In this subsection, “improvement” includes—
gA) physical additions or changes to the property transferred ;
B) repairs to such property;
E C% payment of any tax on such gmpertly;
D) payment of any debt secured by a lien on such property;

(E) discharge of any lien against such property that is superior
or equal to the rights of the trustee; and

(F) preservation of such property.

(e) An action or proceeding under this section may not be com-
menced after the earlier of—

(1) one year after the avoidance of the transfer on account of
which recovery under this section is sought ; and

(2) the time the case is closed or dismissed.

§551. Automatic preservation of avoided transfer

Any transfer avoided under section 522, 544, 545, 547, 548, 549, or
724 (a) of this title, or anv lien void under section 506(d) of this title,
is preserved for the benefit of the estate but only with respect to prop-
erty of the estate.

§ 552. Postpetition effect of security interest

(a) Except as provided in subsection (b) of this section, property
acquired by the estate or by the debtor after the commencement of the
case is not subject to any lien resulting from any secnrity agreement
entered into by the debtor before the commencement of the case.

(b) Except as provided in sections 363, 506(c), 544, 545, 547, and
548 of this title, if the debtor and a secured party enter into a security
agreement before the commencement of the case and if the security
interest created by such security agreement extends to property of the
debtor acquired before the commencement of the case and to proceeds,
product, offspring, rents, or profits of sucl;ogropert , then such secu-
rity interest extends to such proceeds, produet, offspring, rents, or
profits acquired by the estate after the commencement of the case to
the extent provided by such security agreement and by applicable non-
bankruptcy law, except to the extent that the court, after notice and
a hearing and based on the equities of the case, orders otherwise.

§ 553. Setoff
&sg Except as otherwise provided in this section and in sections 362
and 863 of this title, this title does not affect any right of a creditor to
offset a mutual debt owing by such creditor to the debtor that arose
before the commencement of the case under this title against a claim of
such creditor against the debtor that arose before the commencement
of the case, except to the extent that—
(1) the claim of such creditor against the debtor is disallowed
other than under section 502(b) (3) of this title;
(2) such claim was transferred, by an entity other than the
debtor, to such creditor—
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A) after the commencement of the case; or
B) (i) after 90 days before the date of the filing of the
petition; and
ii) while the debtor was insolvent; or
(3) the debt owed to the debtor by such creditor was incurred
by such ereditor— y
(A) after 90 days before the date of the filing of the
petition;
(B) while the debtor was insolvent ; and X
(C) for the purpose of obtaining a right of setoff against
the debtor.

(b) (1) Except with respect to a setoff of a kind described in sec-
tion 362(b)(6) or 365(}13 (bltl) of this title, if a creditor offsets a
mutual debt owing to the debtor against a claim against the debtor on
or within 90 days before the date of the filing of the petition, then the
trustee may recover from such creditor the amount so offset to the
extent that any insufficiency on the date of such setoff is less than the
insufficiency on the later of—

A) 90 days before the date of the filing of the petition; and

B) the first date during the 90 days immediately pre-

ing the date of the filing of the petition on which there is
an_insufficiency.

(2) In this subsection, “insufficiency” means amount, if any, by
which a claim against the debtor exceeds a mutunal debt owing to the
debtor by the holder of such claim.

(c) For the purposes of this section, the debtor is presumed to have
been insolvent on and during the 90 da.ys immediately preceding the
date of the filing of the petition.

§ 554. Abandonment of property of the estate

(a) After notice and a hearing, the trustee may abandon any prop-
erty of the estate that is burdensome to the estate or that is of incon-
sequential value to the estate.

b) On request of a party in interest and after notice and a hear-
ing, the court may order the trustee to abandon any property of the
estate that is burdensome to the estate or that is of inconsequential
value to the estate.

(c) Unless the court orders otherwise, any property that is sched-
uled under section 521(1) of this title and that 1s not administered
before a case is cl under section 350 of this title is deemed
abandoned.

(d) Unless the court orders otherwise, grogerty of the estate that is
not abandoned under section (a) or (b) of this section and that is not
administered in the case remains property of the estate.
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763. Treatment of accounts.
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765. Customer instructions.

766. Treatment of customer property.

SUBCHAPTER I—OFFICERS AND ADMINISTRATION

§ 701. Interim trustee

(a) Promptly after the order for relief under this chapter, the
court shall appoint one disinterested person that is a member of
the panel of private trustees established under section 604(f) of
title 28 or that was serving as trustee in the case immediately before
tlﬁe order for relief under this chapter to serve as interim trustee in
the case.

(b) The service of an interim trustee under this section terminates
when a trustee elected or designated under section 702 of this title
to serve as trustee in the case qualifies under section 322 of this title.

(¢) An interim trustee serving under this section is a trustee in a
case under this title,

§ 702. Election of trustee

(a) A creditor may vote for a candidate for trustee only if such
ereditor—

(1) holds an allowable, undisputed, fixed, liquidated, unsecured
claim of a kind entitled to distribution under section 726(a) (2),
726(&)33) ,or 726 (a) (4) of this title;

(2) does not have an interest materially adverse, other than
an equity interest that is not substantial in relation to such
creditor’s interest as a creditor, to the interest of creditors entitled
to such distribution ; and

(3) is not an insider.

(b) At the meeting of creditors under section 341 of this title,
creditors may elect one person to serve as trustee in the case if election
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of a trustee is requested by creditors that may vote under subsection
(a) of this section, and that hold at least 20 percent in amount of
the claims specified in subsection (a.l))s(l) of this section that are held
by creditors that may vote under subsection (a) of this section.

(¢) A candidate for trustee is elected trustee if—

(1) creditors holding at least 20 percent in amount of the
claims specified in subsection (a)(1) of this section that are
held by creditors that may vote under subsection (a) of this
section vote; and ! )

(2) such candidate receives the votes of creditors holding a
majority in amount of claims specified in subsection (a) (1) of
this section that are held by creditors that vote for trustee.

(d) If a trustee is not elected under subsection (¢) of this section,
then the interim trustee shall serve as trustee in the case.

§ 703. Successor trustee

(a) If a trustee dies or resigns during a case, fails to qualify under
section 322 of this title, or is removed under section 324 of this title,
creditors may elect, in the manner specified in section 702 of this
title, a person to fill the vacancy in the office of trustee.

(b) Pending election of a trustee under subsection (a) of this
section, if necessary to preserve or prevent loss to the estate, the
court may appoint an interim trustee in the manner ified in
section 701(a) of this title. Sections 701(b) and 701(c) of this title
apply to such interim trustee.

(¢) If creditors do not elect a successor trustee under subsection
(a) of this section, or if a trustee is needed in a case reopened under
section 350 of this title, then the court shall appoint cne disinterested
person that is a member of the panel of private trustees established
under section 604 (f) of title 28 to serve as trustee in the case.

§ 704. Duties of trustee
The trustee shall—

(1) collect and reduce to money the property of the estate for
which such trustee serves, and close up such estate as expeditiously
as is compatible with the best interests of parties in interest;

(2) be accountable for all property received ;

(3) investigate the financial affairs of the debtor;

(4) ifa pur would be served, examine proofs of claims and
object to the allowance of any claim that is improper;

(5) if advisable, oppose the discharge of the debtor;

(6) unless the court orders otherwise, furnish such information
concerning the estate and the estate’s administration as is
requested by a party in interest;

7) if the business of the debtor is authorized to be operated,
file with the court and with any governmental unit charged with
responsibility for collection or determination of any tax arisin«
out of such operation, periodic reports and summaries of the
operation of such business, including a statement of receipts and

's:-lbursements, and such other information as the court requires:
an

(8) make a final report and file a final account of the adminis-
tration of the estate with the court.

§ 705. Creditors’ committee

(a) At the meeting under section 341(a) of this title, creditors that
may vote for a trustee under section 702(a) of this title may elect a
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committee of not fewer than three, and not more than eleven, creditors,
each of whom holds an allowable unsecured claim of a kind entitled to
distribution under section 726 (a) (2) of this title.

(b) A committee elected under subsection (a) of this section may
consult with the trustee in connection with the administration of the
estate, make recommendations to the trustee respecting the perform-
ance of the trustee’s duties, and submit to the court any question
affecting the administration of the estate.

§ 706. Conversion

a) The debtor may convert a case under this chapter to a case
under chapter 11 or 13 of this title at any time, if the case has not been
converted under section 1112 or 1307 ofy this title. Any waiver of the
right to convert a case under this subsection is unenforceable.

(b) On request of a party in interest and after notice and a hear-
ing, the court may convert a case under this chapter to a case under
chapter 11 of this title at any time.

¢) The court may not convert a case under this chapter to a case
under chapter 13 of this title unless the debtor requests such conver-
sion.

(d) Notwithstanding any other provision of this section, a case
may not be converted to a case under another chapter of this title
unless the debtor may be a debtor under such chapter.

§ 707. Dismissal

The court may dismiss a case under this chapter only after notice
and a hearing and only for cause, including—
(1) unreasonable delay by the debtor that is prejudicial to
creditors; and
(2) nonpayment of any fees and charges required under
chapter 123 of title 28.

SUBCHAPTER II—COLLECTION, LIQUIDATION, AND
DISTRIBUTION OF THE ESTATE

§ 721. Authorization to operate business

The court may authorize the trustee to operate the business of the
debtor for a limited period, if such operation is in the best interest of
the estate and consistent with the orderly liquidation of the estate.

§ 722. Redemption

An individual debtor may, whether or not the debtor has waived
the right to redeem under this section, redeem tangible personal prop-
erty intended primarily for personal, family, or household use, from
a lien securing a dischargﬂable consumer debt, if such property is
exempted under section 522 of this title or has been abandoned under
section 554 of this title, by paying the holder of such lien the amount
of the allowed secured claim og such holder that is secured by such lien.

§ 723. Rights of partnership trustee against general partners

(a} If there is a deficiency of property of the estate to pay in full
all claims allowed in a case under this title concerning a partnership,
then each general partner in such partnership is liable to the trustee for
the full amount o?such deficiency.

(b) To the extent practicable, the trustee shall first seek recovery
of such deficiency from any general partner in such partnership that
isnot a debtor in a case under this title. Pending determination of such
deficiency, the court may order any such partner to provide the estate
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with indemnity for, or assurance of payment of, any deficiency
recoverable from such partner, or not to di of property.

(¢) Notwithstanding section 728(c) of this title, the trustee has a
claim against the estate of each general partner in such partnership
that is a debtor in a case under geus title for the full amount of all
claims of ereditors allowed in the case concerning such partnership.
Notwithstanding section 502 of this title, there shall not be allowed in 4ne, p. 2579.
such case a claim against such partner on which both such partner and
such partnership are liable, except to any extent that such claim is
secured only by property of such partner and not be property of such
partnership, The claim of the trustee under this subsection is entitled
to distribution in such case under section 726(a) of this title the same
as any other claim of the kind specified in such section.

(d) If the agg te that the trustee recovers from the estates of
general partners under subsection (c) of this section is greater than
any deficiency not recovered under subsection (b) of this section, the
court, after notice and a hearing, shall determine an equitable distribu-
tion of the surplus so recovered, and the trustee shall distribute such
surplus to the estates of the general partners in such partnership
according to such determination.

§ 724. Treatment of certain liens 11 USC 724.

(a) The trustee may avoid a lien that secures a claim of a kind
specified in section 726 (a) (4) of this title.

(b) Property in which the estate has an interest and that is subject
to a lien that is not avoidable under this title and that secures an
allowed claim for taxes, or proceeds of such property, shall be
distributed—

(1) first, to any holder of an allowed claim secured by a lien
on such property that is not aveidable under this title and that is
senior to such tax lien;

(2) second, to claims specified in sections 507 (a) (1&, 507(a) Ante, p. 2583.
(2), 507(a) (3), 507(a) (4), and 507 (a) (5) of this title, to the
extent of the amount of such allowed tax claim that is secured by
such tax lien;

(3) third, to the holder of such tax lien, to any extent that such
holder’s allowed claim that is secured by such tax lien exceeds any
amount distributed under paragraph (2) of this subsection;

(4) fourth, to any holder of an allowed claim secured by a lien
on such property that is not avoidable under this title and that is
junior to such tax lien ;

(5) fifth, to the holder of such tax lien, to the extent that such
holder’s allowed claim secured by such tax lien is not paid under
paragraph (3) of this subsection ; and

(6) sixth, to the estate.

(¢) 1f more than one creditor is entitled to distribution under a par-
ticular paragraph of subsection (b) of this section, distribution to
such creditors under such paragraph shall be in the same order as
distribution to such creditors would have been other than under this
section.

(d) A statutory lien whose priority is determined in the same man-
ner as the priority of a tax lien under section 6323 of the Internal
Revenue Code of 1954 (26 U.S.C. 6328) shall be treated under sub-
section (b) of this section the same asa tax lien.

§ 725. Disposition of certain property 11 USC 725.
After the commencement of a case under this chapter, but before
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final distribution under section 726 of this title, the trustee, after
notice and a hearing, shall dispose of any property in which an entity
other than the estate has an interest, such as a lien, and that has not
been disposed of under another section of this title.

§ 726. Distribution of property of the estate

(a) Except as provided in section 510 of this title, property of the
estate shall be distributed—

(1) first, in payment of elaims of the kind specified in, and in
the order speci ec{ in, section 507 of this title;

(2) second, in payment of any allowed unsecured claim, other
than a claim of a kind specified in paragraph (1), (3), or (4) of
this subsection, proof of which is—

(A) timely filed under section 501 (ag’ of this title;
. 1(B) timely filed under section 501(b) or 501(ec) of this
title; or
(C) tardily filed under section 501(a) of this title, if—
(i) the creditor that holds such claim did not have
notice or actual knowledge of the case in time for timely
filing of a proof of such claim under section 501(a) of
this title; and
(ii) }f)roof of such claim is filed in time to permit pay-
ment of such claim;

(3) third, in payment of any allowed unsecured claim proof of
which is tardily filed under section 501 (a) of this title, other than
a claim of the kind specified in paragraph (2)(C) of this sub-
section

(4) fourth, in payment of any allowed claim, whether secured
or unsecured, for any fine, penalty, or forfeiture, or for multiple,
exemplary, or punitive damages, arising before the earlier of the
order for relief or the appointment of a trustee, to the extent that
such fine, penalty, forfeiture, or daumages are not compensation
for actual pecuniary loss suffered by the holder of such claim;

(5) fifth, in payment of interest at the legal rate from the date
of the filing of the petition, on any claim paid under paragraph
(1), (2), (3),0r (4) of this subsection ; and

(6) sixth, to the debtor.

(b) Payment on claims of a kind specified in paragraph (1), (2).
(3), (4), (5), or (6) of section 507 (a) of this title, or in paragraph
(2), (3), (4), or (5) of subsection (a) of this section, shall be made
pro rata among claims of the kind specified in a particular paragraph,
except that in a case that has been converted to this chapter under
section 1112 or 1307 of this title, administrative expenses incurred
under this chapter after such conversion have priority over adminis-
trative expenses incurred under any other chapter of this title or
under this chapter before such conversion and over any expenses of a
custodian superseded under section 543 of this title.

(¢) Notwithstandi% subsections (a) and (b) of this section, if
there is property of the kind specified in section 541(a) (2) of this
title, or proceeds of such property, in the estate, such property or pro-
ceeds shall be segregated from other property of the estate, and such
property or proceeds and other property of the estate shall be dis-
tributed as follows:

(1) Administrative expenses shall be paid either from property
of the kind specified in section 541(a)(2) of this title, or from
other property of the estate, as the interest of justice requires.

(2) Claims other than for administrative expenses shall be paid
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in the order specified in subsection (a) of this section, and, with
respect to claims of a kind specified in a particular paragraph of
section 507 of this title or subsection (a) of this section, in the
following order and manner:

(g) First, community claims against the debtor or the
debtor’s spouse shall be paid from property of the kind speci-
fied in section 541 (a) (2% of this title, except to the extent that
such property is solely liable for debts of the debtor, )

(B) Second, to the extent that community claims against
the debtor are not paid under subﬁam ph gﬁ) of this para-
graph, such community claims shall be paid from property
of the kind specified in section 541(a) (2) of this title that is
solely liable for debts of the debtor.

(g) Third, to the extent that all claims against the debtor
including community claims against the debtor are not paid
under subparagraph (A) or (B) of this paragraph such
claims shall be paid from property of the estate other than
property of the kind specified in section 541(a)(2) of this
title.

(D) Fourth, to the extent that community claims against
the debtor or the debtor’s spouse are not paid under subpara-

raph (A), (B), or (C) of this paragraph, such claims shall
Ee paid from all remaining property of the estate.

§ 727. Discharge 11 USC 727.

(a) The court shall grant the debtor a discharge, unless—

1) the debtor isnot an individual ;

2) the debtor, with intent to hinder, delay, or defraud a cred-
itor or an officer of the estate charged with custody of propert;
under this title, has transferred, removed, destroyed, mutilated,
or concealed, or has permitted to be transferred, removed,
destroyed, imutilated, or concealed—

(A) property of the debtor, within one year before the date
of the ﬁ}iing of the petition; or

(B) property 0¥P}.he estate, after the date of the filing of
the petition ;

S3) the debtor has concealed, destroyed, mutilated, falsified, or
failed to keep or preserve any recorded information, including
books, documents, records, and papers, from which the debtor’s
financial condition or business transactions might be ascertained,
unless such act or failure to act was justified under all of the cir-
cumstances of the case;

(4) the debtor knowingly and fraudulently, in or in connection
with the case—

A) made a false oath or account ;

B) presented or used a false claim ;

C) gave, offered, received, or attempted to obtain money,
property, or advantage, or a promise of money, property. or
advantage, for acting or forbearing to act; or

(D) withheld from an officer of the estate entitled to pos-
session under this title, any recorded information, including
books, documents, records, and papers, relating to the debtor’s
propert%or financial affairs;

(5) the debtor has failed to explain satisfactorily, before deter-
mination of denial of discharge under this paragraph, any loss
of assets or deficiency of assets to meet the debtor’s liabilities;

(6) the debtor has refused, in the case—
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A) to obey any lawful order of the court, other than an
order to respond to a material question or to testify;

(B) on the ground of privilege against self-incrimination,
to respond to a material question approved by the court or to
testify, after the debtor has been Eranted immunity with
respeet to the matter concerning which such privilege was
invoked ; or

(C) on a ground other than the property invoked privilege
against self-inerimination, to respond to a material question
approved by the court or to testify

(7) the debtor has committed any act specified in paragraph
(2),(3), (4), (5),0r (Bg of this subsection, on or within one year
before the date of the filing of the petition, or during the case,
in connection with another case concerning an insider;

8) the debtor has been granted a discharge under this section,
under section 1141 of this title, or under section 14, 371 or 476 of
the Ban]uu{xltcy Act, in a case commenced within six years before
the date of the filing of the petition ;

(9) the debtor has been granted a discharge under section 1328
of this title, or under section 660 or 661 of the Bankruptey Act, in
a case commenced within six years before the date of the filing of
the petition, unless payments under the plan in such case totaled
at least—

(A) 100 percent of the allowed unsecured claims in such
case; or

%B) (i) 70 percent of such claims; and

ii) the plan was propesed by the debtor in good faith, and
was the debtor’s best effort ; or

(10) the court approves a written waiver of discharge executed
by the debtor after the order for relief under this chapter.

(b) Except as provided in section 523 of this title, a discharge under
subsection &) of this section discharges the debtor from all debts that
arose before the date of the order for relief under this chapter, and
any liability on a claim that is determined under section 502 of this
title as if such claim had arisen before the commencement of the case,
whether or not a proof of claim based on any such debt or liability is
filed under section 501 of this title, and whether or not a claim based
on any such debt or liability is allowed under section 502 of this title.

(¢) (1) The trustee or a creditor may object to discharge under sub-
section (a) of thissection.

(2) On request of a party in interest, the court may order the trustee
to examine the acts and conduct of the debtor to determine whether a
ground exists for denial of discharge.

(d) On request of the trustee or a creditor, and after notice and a
hearing, the court shall revoke a discharge granted under subsection
(a) of this section if—

(1) such discharge was obtained through the fraud of the
debtor, and the requesting party did not know of such fraud until
after the granting of such discharge;

(2) the debtor acquired property that is property of the estate,
or became entitled to acquire property that would be/property of
the estate, and knowingly ang fraudulently failed to report the
acquisition of, or entitlement to, such property, or to deliver or

‘surrender such property to the trustee; or

(8) the debtor committed an act specified in subsection (a) (6)

of this section.
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ch(a) The trustee or a creditor may request a revocation of a dis-
arge —
g‘e(l) under subsection (d) (1) of this section, within one year
after such discharge was granted ;or
(2) under subsection (d) (2) or (d) (3) of thissection, before
the later of—
(A) one year after the granting of such discharge; and
(B) the date the case is closed.

§ 728. Special tax provisions 11 USC 728.

a) For the purposes of any State or local law imposing a tax on
or (m)easured bp income, the {axable period of a deg(t)or that is an
individual shall terminate on the date of the order for relief under this
chapter, unless the case was converted under section 1112 of this title.

(E) Notwithstanding any State or local law imposing a tax on or
measured by income, the trustee shall make tax returns of income for
the estate of an individual debtor in a case under this chapter or for
a debtor that is a corporation in a case under this chapter only if such
estate or corporation has net taxable income for the entire period after
the order for relief under this chapter during which the case is pend-
ing. Tf such entity has such income, or if the debtor is a partnership,
then the trustee shall make and file a return of income for each taxable
period during which the case was pending after the order for relief
under this chapter.

(¢) If there are pending a case under this chapter concerning a
partnership and a case under this chapter concerning a partner in such
partnership, a governmental unit’s claim for any unpaid liability of
such partner for a State or local tax on or measured by income, to the
extent that such liability arose from the inclusion in such partner’s
taxable income, of earnings of such partnership that were not with-
drawn by such partner, is a claim only against such partnership.

(d) Notwithstanding section 541 of this title, if there are pending
a case under this chapter concerning a partnership and a case under
this chapter concerning a partner in such partnership, then any State
or local tax refund or reduction of tax of such partner that would have
otherwise been property of the estate of such partner under section
541 of this title—

(1) is property of the estate of such partnership to the extent
that such tax refund or reduction of tax is fairly apportionable
to losses sustained by such partnership and not reimbursed by
such partner; and

(2) is property of the estate of such partner otherwise.

SUBCHAPTER III-STOCKBROKER LIQUIDATION

§ 741. Definitions for this subchapter 11 USC 741.

In this subchapter—
51 “Commission™ means Securities and Exchange Commission ;
2) “customer” includes—

(A) entity with whom the debtor deals as principal or
u.%ent and that holds a claim against the debtor on account
of a security received, acquired, or held by the debtor in the
ordinary course of business as a stockbroker from or for
the securities account or accounts of such entity—

(i) for safekeeping;
(i1) with a view to sale;
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}iii) to cover a consummated sale ;
iv) pursuant to a purchase;
v) as collateral under a security agreement; or
vi) for the purpose of effecting registration of trans-
fer; an

(Bf) entity that holds a claim against the debtor arising
out of—

(1) a sale or conversion of a security received, acquired,
or held as specified in subparagraph (A) of this para-
graph; or

(i1) a deposit of cash, a security, or other property
with the debtor for the purpose of purchasing or selling
a security ;

(3) “customer name security” means security—

(A) held for the account of a customer on the date of the
filing of the petition by or on behalf of the debtor;

(ﬁ) registered in such customer’s name on such date or in
the process of being so registered under instructions from
the debtor; and

GO) not in a form transferable by delivery on such date;

(4) “customer property” means cash, security, or other prop-
erty, and proceeds of such cash, security, or property, at any
time received, acquired, or held by or for the account of tﬁe debtor,
from or for the securities account of a customer—

(A) including—

(1) property that was unlawfully converted and that
is property of the estate;

(ii) a security held as property of the debtor to the
extent such security is necessary to meet a net equity
claim based on a security of the same class and series of an
issuer;

(iii) resources provided through the use or realization
of a customer’s debit cash balance or a debit item
ineludible in the Formula for Determination of Reserve
Requirement for Brokers and Dealers as promulgated by
the Commission under the Securities Exchange Act of
1934 (15 U.S.C. T8a et se(};); and

(iv) other proiyerty of the debtor that any applicable
law, rule, or regulation requires to be set aside or held for
the benefit of a customer, unless including such property
as customer property would not significantly increase
customer property ; but

(B) not incllzlding-—

(i) a customer name security delivered to or reclaimed
by a customer under section 751 of this title; or

(ii) property to the extent that a customer does not
have a claim against the debtor based on such property:

(5) “net equity” means, with respect to the aggregate of all of
a customer’s accounts that such customer holds in the same
capacity—

(A) (1) aggregate dollar balance that would remain in such
accounts after the liquidation, by sale or purchase, at the
time of the filing of the petition of all securities positions in
all such accounts, except customer name securities of such
customer ; minus

(ii) any claim of the debtor against such customer that
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would have been owing immediately after such liquidation;
plus By

(B) any payment by such customer to the trustee, within

60 days after notice under section 342 of this title, of any

business related elaim of the debtor against such customer;

(6) “SIPC” means Security Investor Protection Corporation.

§ 742. Effect of section 362 of this title in this subchapter

Notwithstanding section 362 of this title, STPC may file an applica-
tion for a protective decree under the Securities Tnvestor Protection
Act of 1970 (15 U.S.C. T8aaa et seq.). The filing of such application
stays all proceedings in the case under this chapter unless and until
such application is dismissed. If STPC completes the liquidation of the
debtor, then the court shall dismiss the case.

§ 743. Notice
The clerk shall give the notice required by section 342 (a) of this title
to SIPC and to the Commission.

§ 744. Executory contracts

Notwithstanding section 365(d) (1) of this title, the trustee shall
assume or reject, under section 365 of this title, any executory contract
of the debtor for the purchase or sale of a security in the ordinary
course of the debtor’s business, within a reasonable time after the date
of the order for relief, not to exceed 30 days. If the trustee does not
assume such a contract within such time, such contract is rejected.

§ 745. Treatment of accounts

(a) Accounts held by a particular customer in separate capacities
shall be treated as accounts of separate customers.

(b) If a stockbroker or a bank holds a customer net equity claim
against the debtor that arose out of a transaction for a customer of
such stockbroker or bank, each such customer of such stockbroker or
bank shall be treated as a separate customer of the debtor.

(e) A trustee’s account specified as such on the debtor’s books, and
supported by a trust deed filed with, and qualified as such by, the
Internal Revenue Service, and under the Internal Revenue Code of
1954 (26 U.S.C. 1 et seq.), shall be treated as a separate customer
account for each beneficiary under such trustee account.

§ 746. Extent of customer claim

(a) If, after the date of the filing of the petition, an entity effects,
with respect to cash or a security, a transaction with the debtor, in a
manner that would have made such entity a customer with respect to
such cash or security had such transaction occurred before such date,
and such transaction was effected by such entity in good faith and
before the ?ualiﬁcation under section 322 of this title of a trustee, such
entity shall be deemed a customer, and the date of such transaction
shall be deemed to be the date of the filing of the petition for the pur-
pose of determining such entity’s net equity with respect to such cash
or security.

(b) An entity does not have a claim as a customer to the extent that
such entity has a claim for cash or a security that, by contract, agree-
ment. understanding, or operation of law, is—

(1) part of the capital of the debtor; or
(2) is subordinated to the claims of any or all ereditors.

§ 747. Subordination of certain customer claims
Except as provided in section 510 of this title, unless all other cus-
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tomer net equity claims have been paid in full, the trustee may not pay
in full or pay in part, directly or indirectly, any net equity claim of a
customer that was, on the date such claim arose—
1) an insider;
§2) a beneficial owner of at least five percent of any class of
equity securities of the debtor, other than— )
(A) nonconvertible stock having fixed preferential divi-
dend and liquidation rights; or :
(B) interests of limited partners in a limited partnership;
(3) a limited partner with a participation of at least five per-
cent in the net assets or net profits of the debtor; or
(4) an entity that, direct g or indirectly, through agreement
or otherwise, exercised or had the power to exercise control over
the management or policies of the debtor.

§ 748. Reduction of securities to money

As soon as practicable after the date of the order for relief, the trus-
tee shall reduce to money, consistent with good market practice, all
securities held as property of the estate, except for customer name secu-
rities delivered or reclaimed under section 751 of this title.

§ 749. Voidable transfers

Any transfer of property that, except for such transfer, would have
been customer property, may be avoided by the trustee, and shall be
treated as customer property, if and to the extent that the trustee
avoids such transfer under section 544, 545, 547, 548, 549, or 724 £n) of
this title. For the purpose of such sections, the property so transferred
shall be deemed to have been property of the debtor and, if such trans-
fer was made to a customer or for a customer's benefit, such customer
shall be deemed, for the purposes of this section, to have been a
creditor.

§ 750. Distribution of securities

The trustee may not distribute a security except under section 751
of this title.

§ 751. Customer name securities

The trustee shall deliver any customer name security to or on
behalf of the customer entitled to such security, unless such customer
has a negative net equity. With the approval of the trustee, a customer
may reclaim a customer name security after payment to the trustee,
within such period as the trustee allows, of any claim of the debtor
against such customer to the extent that such customer will not have a
negative net equity after such payment.

§ 752. Customer property

(a) The trustee shall distribute customer property ratably to cus-
tomers on the basis and to the extent of such customers allowed net
equity claims and in priority to all other claims, except claims specified
in section 507 (a) (1) of thistitle that are attributable to the administra-
tion of customer property.

(b) (1) The trustee shall distribute customer property in excess of
that distributed under subsection (a) of this section in accordance with
section 726 of this title.

(2) Except as provided in section 510 of this title, if a customer is
not, paid the full amount of such customer’s allowed net equity claim
from customer property, the unpaid portion of such claim is a elaim
entitled to distribution under section 726 (a) of this title.
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(c) Subject to section 741(4) (B) of this title, any cash or security
remaining after the liquidation of a security interest created under a
security a ent made by the debtor shall be apportioned between
the general estate and customer property in the proportion that the
general property of the debtor and the cash or securities of customers
were subject to such security interest.

SUBCHAPTER IV—COMMODITY BROKER LIQUIDATION

§ 761. Definitions for this subchapter

In this subchaPter—
(1) “Act” means Commodity Exchange Act (7 U.S.C. 1 et

M‘%Q), “clearing organization” means organization that clears com-
modity contracts on, or subject to the rules of, a contract market
or board of trade; )
(3) “Commission” means Commodity Futures Trading
Commission ;
(4) “commodity contract” means—

(A) if the debtor is a futures commission merchant, con-
tract for the purchase or sale of a commodity for future
delivery on, or subject to the rules of, a contract market or
board of trade;

(B) if the debtor is a foreign futures commission merchant,

fo future;

(iii if the debtor is a leverage transaction merchant, lever-
age transaction;

(D) if the debtor is a clearing organization, contract for
the purchase or sale of a commodity for future delivery on,
or subject to the rules of, a contract market or board of trade
that is cleared by the debtor; or

(E) if the debtor is a commodity options dealer, commodity
option;

(5) “commodity option” means agreement or transaction sub-
ject to regulation under section 40(1)2 of the Act (7T U.S.C. 6¢(b) ) ;

(6) “commodity options dealer” means person that extends
credit to, or that accepts cash, a security, or other property from,
a customer of such person for the purchase or sale of an interest
in a commodity option;

(7) “contract market” means board of trade designated as a
contract market by the Commission under the Act;

(8) “contract of sale”, “commodity”, “future delivery”, “board
of trade”, and “futures commission merchant” have the meanings
assigned to those terms in the Act;

(9) “customer” means—

(A) if the debtor is a futures commission merchant—

(1) entity for or with whom the debtor deals and that
holds a claim against the debtor on account of a com-
modity contract made, received, acquired, or held by or
through the debtor in the ordinary course of the debtor’s
business as a futures commission merchant from or for
the commodity futures account of such entity ; or

En} entity that holds a claim against the debtor arising
out of—

(I) the making, liquidation, or change in the value
of a commodity contract of a kind specified in clause
(i) of this subparagraph;
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(I1) a deposit or payment of cash, a security, or
other property with the debtor for the purpose of
making or margining such a commodity contract ; or

( III% the making or taking of delivery on such
a commodity contract ;

(B) if the debtor is a foreign futures commission
merchant— '

(i) entity for or with whom the debtor deals and that
holds a claim against the debtor on account of a commod-
ity contract made, received, acquired, or held by or
through the debtor in the ordinary course of the debtor’s
business as a foreign futures commission merchant from
or for the foreign futures account of such entity; or

(i1) entity that holds a claim against the debtor arising
out of— .

(I) the making, liquidation, or change in value of
a commodity contract of a kind specified in clause
(1) of this subparagraph;

(II) a deposit or payment of cash, a security, or
other property with the debtor for the purpose of
making or margining such a commodity contract; or

(III) the making or taking of delivery on such a
commodity contract ;

(C) if the debtor is a leverage transaction merchant—

(1) entity for or with whom the debtor deals and that
holds a claim against the debtor on account of a commod-
ity contract engaged in by or with the debtor in the
ordinary course of the debtor’s business as a leverage
transaction merchant from or for the leverage account of
such entity ;

(ii} entity that hold a claim against the debtor arising
out of—

(I) the making, liquidation, or change in value of
a commodity contract of a kind specified in clause (i) °
of this subparagraph;

(IT) a deposit or payment of cash, a security, or
other property with the debtor for the purpose of
entering into or margining such a commodity con-
tract; or

(TIT) the making or taking of delivery on such a
commodity contract;

( Dg if the debtor is a clearing organization, clearing mem-
ber of the debtor with whom the debtor deals and that holds
a claim against the debtor on account of cash, a security, or
other property received by the debtor to margin, guarantee,
or secure a commodity contract in such clearing member’s
proprietary account or customers’ account ; or

(E) if the debtor is a commodity options dealer—

(i) entity for or with whom the debtor deals and that
holds a claim on account of a commodity contract made,
received, acquired, or held by or through the debtor in
the ordinary course of the debtor’s business as a commod-
ity options dealer from or for the commodity options
account of such entity ; or

(ii) entity that holds a claim against the debtor arising
out of—
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(I) the making of, liquidation of, exercise of, or
a change in value of, a commodity contract of a kind
specified in clause (i) of this subparagraph; or

(IT) a deposit or payment of cash, a security, or
other property with the debtor for the purpose of
malking, exercising, or margining such a commodity
contract; !

(10) “customer property” means cash, a security, or other prop-
erty, or proceeds of such cash, security, or property. at any time
received, acquired, or held by or for the account of the debtor,
from or forcgle account of a customer—

(A) including— : i

(i) property received, acquired, or held to margin,

arantee, secure, purchase, or sell a commodity contract;

(i1) profits or contractual or other rights accruing to
a customer as a result of a commodity contract ;

(iii) an open commodity contract ;

(iv) specifically identifiable customer property:

(v) warehouse receipt or other document held by the
debtor evidencing ownership of or title to property to
be delivered to fulfill a commodity contract from or for
the account of a customer;

(vi) cash, a security, or other property received by the
debtor as payment for a commodity to be delivered to
fulfill a commodity contract from or for the account of
a customer;

(vii) a security held as property of the debtor to the
extent such security is necessary to meet a net equity
claim based on a security of the same class and series
of an issuer;

(viii) property that was unlawfully converted and
that is property of the estate ; and

(ix) other property of the debtor that any applicable
law, rule, or regulation requires to be set aside or held
for the benefit of a customer. unless including such prop-
erty as customer property would not significantly increase
customer property ; but

(B) not including property to the extent that a customer
does not have a claim against the debtor based on such
property ;

(11) “foreign future” means contract for the purchase or sale
of a commodity for future delivery on, or subject to the rules of,
a board of trade outside the United States:

(12) “foreign futures commission merchant” means entity
engaged in soliciting or accepting orders for the purchase or sale
of a foreign future or that, in connection with such a solicitation
or acceptance, accepts cash, a security, or other property or extends
credit, to margin, guarantee, or secure any trade or contract that
results from such a solicitation or acceptance ;

(13) “leverage transaction” means agreement that is subject to
regulation under section 217 of the Commodity Futures Trading
Commission Act of 1974 (7 U.S.C. 15a), and that is commonly
known to the commodities trade as a margin account, margin
contract, leverage account, or leverage contract ;

(14) “leverage transaction merchant” means person that is
engaged in the business of engaging in leverage transactions;
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15) “margin payment” means payment or deposit of cash, a
sec(urit),y, or o%llﬁarppgopen , that is commonly known to the com-
modities trade as original margin, initial margin, maintenance
margin, or variation margin, including a daily variation settle-
ment s?vment.; i

(16) “member property” means customer property at any time
received, aoquire({: or held by or for the account of a debtor that
is a clearing organization, from or for the proprietary account
of a customer that is a clearing member of the debtor; and

(17) “net equity” means, subject to such rules and regulations
as the Commission promulgates under the Aet, with respect to
the aggregate of all of a customer’s accounts that such customer
holds in the same capacity—

(A) balance remaining in such customer’s accounts imme-
diately after—

(1) all commodity contracts of such customer have been
transferred, liquidated, or become identified for delivery ;
and

(ii) all ebligations of such customer to the debtor have
been offset ; plus

(B) the value, as of the date of return under section 766
of this title, of any specifically identifiable customer property
a,ct.uﬂ.%ly returned (to sucfh ;:ustomer before tlhe date specified
in subparagraph (A) of this para, h; plus

(C) the %:JEe, as of the da.té) of tﬁgfer,pof-—

(i) any commodity contract to which such customer is
entitled that is transferred to another person under see-
tion 766 of this title; and

(ii) any cash, security, or other property of such cus-
tomer transferred to such other person under section 766
of this title to margin or secure such transferred com-
modity contract.

11 USC 762. § 762. Notice to the Commission and right to be heard
Ante, p. 2565 (a) The clerk shall give the notice required by section 342 of this
title to the Commission.

(b) The Commission may raise and may appear and be heard on any
issue in a case under this chapter.

11 USC 763. § 763. Treatment of accounts

(a) Accounts held by a particular customer in separate capacities
shall be deemed to be accounts of separate customers.

(b) A member of a clearing organization shall be deemed to hold
such member’s proprietary account in a separate capacity from such
member’s customers’ account.

(c) The net equity in a customer’s account-may not be offset against
the net equity in the account of any other customer.

11 USC 764. § 764. Voidable transfers

(a) Except as otherwise provided in this section, any transfer of
property that, except for such transfer, would have been customer
property, may be avoided by the trustee, and shall be treated as cus-
tomer property, if and to the extent that the trustee avoids such trans-

Ante, pp. 2596,  fer under section 544, 545, 547, 548, 549, or 724 (a) of this title. For the

2597. purpose of such sections, the property so transferred is deemed to have
been property of the debtor, and, if such transfer was made to a cus-
tomer or for a customer’s benefit, such customer is deemed, for the
purposes of this section, to have been a creditor.
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(b) Notwithstanding sections 544, 545, 547, 548, 549, and 724 (a‘.i) of Anie, pp. 259,
this title, the trustee may not avoid a transfer made before five days 2597.
after the date of the filing of the petition, if such transfer is approved
by the Commission b nﬁe or order, either before or after such trans-
fer, and if such transfer is— f ) 8
(1) a transfer of a commodity contract entered into or carried
by or through the debtor on behalf of a customer, and of any cash,
securities, or other property margining or securing such commod-
ity contract; or ;
(2) the liquidation of a commodity contract entered into or car-
ried by or through the debtor on behalf of a customer. .

(c) Notwithstanding sections 544, 545, 547, 548, and 724(a) of this
title, the trustee may not avoid a transfer that is a margin payment to
or deposit with a commodity broker or forward contract merchant or
is a settlement payment made by a clearing organization and that
occurs before the commencement of the case, except under section 548
(a) (1) of this title.

§ 765. Customer instructions 11 USC 765.

(a) The notice under section 342 of this title to customers shall Anze, p. 2565.
instruct each customer— :

(1) to file a proof of such customer’s claim promptly, and to
specify in such claim any specifically identifiable security, prop-
erty, or commodity contract; and
2) to instruct the trustee of such customer’s desired disposition
including transfer under section 766 of this title or liquidation, of Infra,
any commodity contract 5%>em’ﬁca.lly identified to such customer.

(b) The trustee shall comply, to the extent practicable, with any
instruction received from a customer regarding such customer’s desired
disposition of any commodity contract specifically identified to such
customer. If the trustee has transferred, under section 766 of this title,
such a commitment, the trustee shall transmit any such instruction to
the commodity broker to whom such commodity contract was so
transferred.

§ 766. Treatment of customer property 11 USC 766.

(a) The trustee shall answer all margin calls with respect to a spe-
cifically identifiable commodity contract of a customer until such time
as the trustee returns or transfers such commodity contract, but the
trustee may not make a margin payment that has the effect of a dis-
tribution of more than that to which such customer is entitled under
subsection (h) or (i) of this section.

(b) The trustee shall prevent any open commodity contract that is
being actively traded as of the date of the filing of the petition from
remaining open after the last day of trading in such commodity con-
tract, or into the first day on which notice of intent to deliver on such
commodity contract may be tendered, whichever occurs first. With
respect to any commodity contract that has remained open after the last
day of trading in such commodity contract or with respect to which
delivery must be made or accepted under the rules of contract market
on which such commodity contract was made, the trustee may operate
the business of the debtor for the purpose of—

(1) aecepting or making tender of notice of intent to deliver
the physical commodity underlying such commodity contract;
(2) facilitating delivery of such commodity; or

(3) disposing of such eommodity if a party to such commodit
contract (iefaults, ! s J
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(¢) The trustee shall return promptly to a customer any specificall
identifiable security, property, or commodity contract to which sue
customer is entitled, or shall transfer, on such customer’s behalf, such
security, property, or commodity contract to a commodity broker that
is not a debtor under this title, subject to such rules or regulations as
the Commission may preseribe, to the extent that the value of such
security, property, or commeodity contract does not exceed the amount
to which such customer would be entitled under subsection (h) or (i)
of this section if such security, property, or commodity contract were
not returned or transferred under this subsection.

(d) If the value of a specifically identifiable security, property, or
commodity contract exceeds such amount, then the customer to whom
such security, property, or commodity contract is sgeciﬁcally identified
may deposit cash with the trustee equal to the difference between the
value of such security, property, or commodity contract and such
amount, and the trustee shall—

(1) return promptly such security, property, or commodity
contract to such customer ; or

(2) transfer, on such customer’s behalf, such security, property,
or commodity contract to a commodity broker that is not a debtor
under this title, subject to such rules or regulations as the Com-
mission may prescribe.

(e) Subject to subsection (b) of this section, the trustee shall liqui-
date any commodity contract that—

1}1 is identified to a particular customer and with respect to
which such customer has not timely instructed the trustee as to
the desired disposition of such commodity contract;

(2) cannot be transferred under subsection (c) of this section;
or

(3) cannot be identified to a particular customer.

(f) As soon as practicable after the commencement of the case, the
trustee shall reduce to money, consistent with good market practice,
all securities and other property, other than commodity contracts, held
as property of the estate, except for specifically identifiable securities
or property distributable under subsection (h) or (i) of this section.

g) The trustee may not distribute a security or other property
except under subsection (h) or (i) of this section.

(h) Except as provided in subsection (b) of this section, the
trustee shall distribute customer property ratably to customers on
the basis and to the extent of such customers’ allowed net equity claims,
and in priority to all other claims, except claims of a kind specified in
section 507 (a) (1) of this title that are attributable to the administra-
tion of cgstnm}t}ar property. Such distribution shall be in the form of—

1) cash;

52) the return or transfer, under subsection (¢) or (d) of this
section, of specifically identifiable customer securities, property,
or commodity contracts; or

(3) payment of margin calls under subsection (a) of this
section.

(i) Tf the debtor is a clearing organization, the trustee shall
distribute—

(1) customer property, other than member property, ratably
to customers on the basis and to the extent of such customers’
allowed net equity claims based on such eustomers’ accounts other
than proprietary accounts, and in priority to all other claims,
except claims of a kind specified in section 507 (a) (1) of this title
that are attributable to the administration of such customer
property; and
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(2) member property rs.tably to customers on the basis and
to the extent of such customers’ allowed net equity claims based
on such customers’ proprietary accounts, and in priority to all
other claims, except claims of a kind specified in section 507 (a) (1)
of this title that are attributable to the administration of member
property or customer ﬁmfext{; ]

(j) (1) The trustee shall distribute customer _tgll:operty in excess of
that distributed under subsection (h) or (i) of this section in accord-
ance with section 726 of this title.

(2) Except as provided in section 510 of this title, if a customer
is not paid the full amount of such customer’s allowed net equity claim
from customer property, the unpaid portion of such claim is a claim
entitled to distribution under section 726 (a) of this title.

CHAPTER 9—ADJUSTMENT OF DEBTS OF A
MUNICIPALITY

SUBCHAPTER I—GENERAL PROVISIONS

. Applicability of other sections of this title.

. Definitions for this chapter.

. Reservation of State power to control municipalities.
. Limitation on jurisdiction and powers of court.

SUBCHAPTER II—ADMINISTRATION

Petition and proceedings relating to petition.
Automatie stay of enforcement of claims against the debtor.
Notice,
List of creditors.
Effect of list of claims.
Avoiding powers.
. Dismissal.
SUBCHAPTER I1I—THE PLAN
. Filing of plan.
. Modification of plan.
. Confirmation.
. Effect of confirmation.
. Continuing jurisdiction and closing of the case.
. Effect of exchange of securities before the date of the filing of the petition.

SUBCHAPTER I—-GENERAL PROVISIONS

§ 901. Applicability of other sections of this title

(a) Sections 301, 344, 347 (b), 349, 350(b), 361, 362, 364(c), 364(d),
384?:%, 364 (f), 365, 366, 501, 502, 503, 504, 506, 507 (a) (1), 509, 510,
524 (a) (1), 524(a) (2), 544, 545, 546, 547, 548, 549 (a), 549(c), 549(d),
550, 551, 552, 553, 1102, 1103, 1109, 1111 (b) 1122, 1123 (a) (1), 1123 (a)
(2), 1123(a) (3), 1123(a) (4), 1123(a) (5), 1123(b), 1124, 1125, 1126
(a), 1126(b), 11263(:), 1126(e), 1126(f), 1126(g), 1127(d), 1128, 1129
(a)(2), 1129(a) (3), 1129(a) (8), 1129(a) (10), 1129(b) (1), 1129(b)
(2) {A), 1129(b) (2) (B), 1142(b), 1143, 1144, and 1145 of this title
apply in a case under this chapter.

b) A term used in a section of this title made applicable in a
case under this chapter by subsection (a) of this section or section
103(e) of this title has the meaning defined for such term for the
purpose of such applicable section, unless such term is otherwise defined
in section 902 of this title.

92 STAT. 2621
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(c) A section made applicable in a case under this chapter by sub-
section (a) of this section that is operative if the business of the
debtor is authorized to be operated is operative in a case under this
chapter.,

§ 902. Definitions for this chapter

In this chapter—

(1) “property of the estate”, when used in a section that is
made applicable in a case under this chapter by section 103(e)
or 901 of this title, means property of the debtor; -

(2) “special tax payer” means record owner or holder of title,
legal or equitable, to real meerty against which has been levied a
special assessment or special tax the proceeds of which are the
sole source of payment of an obligation issued by the debtor to
defray the cost of an improvement relating to such real property ;

(3) “special tax payer affected by the plan” means special tax
payer with respect to whose real property the plan proposes to
increase the proportion of special assessments or special taxes
referred to in paragraph (2) of this section assessed against such
real property ; and

(4) “trustee”, when used in a section that is made applicable
in a ease under this chapter by section 103(e) or 901 of this title,
means debtor, except as provided in section 926 of this title,

§903. Reservation of State power to control municipalities

This chapter does not limit or impair the power of a State to
control, by legislation or otherwise, a municipality of or in such State
in the exercise of the political or governmental powers of such muniei-
pality, including expenditures for such exercise, but—

(1) a State law prescribing a method of composition of indebt-
edness of such municipality may not bind any creditor that does
not consent to such composition ; and

(2) a judgment entered under such a law may not bind a cred-
itor to that does not consent to such composition.

§ 904, Limitation on jurisdiction and powers of court
Notwithstanding any ﬁower of the court, unless the debtor consents
or the plan so provides, the court may not, by any stay, order, or decree,
in the case or otherwise, interfere with—
%1} any of the political or governmental powers of the debtor;
2) any of the property or revenues of the debtor ; or ;
(3) the debtor’s use or enjoyment of any income-producing
property.

SUBCHAPER TI—ADMINISTRATION

§ 921. Petition and proceedings relating to petition

(a) Notwithstanding sections 109(¢) and 301 of this title, a case
under this chapter concerning an unincorporated tax or special assess-
ment district that does not have such district’s own officials is com-
menced by the filing under section 301 of this title of a petition under
this chapter by such district’s governing authority or the board or
body having authority to levy taxes or assessments to meet the obliga-
tions of such district. §ia 3

(b) The chief judge of the court of appeals for the circuit embrac-
ing the district in which the case is commenced shall designate the
bankruptey judge to conduct the case.



PUBLIC LAW 95-598—NOV. 6, 1978

(c) After an objection to the petition, the court, after notice and
a hearing, may dismiss the petition, if the debtor did not file the peti-
tlign gplgood faith, or if the petition does not meet the requirements of
this title.

(e) If the petition is not dismissed under subsection (d) of this
section, the court shall order relief under this chapter.

(f) The court may not, on account of an appeal from an order for
relief, delay any proceeding under this chapter in the case in which
the appeal 1s being taken ; nor shall any court order a stay of such pro-
ceeding pending such appeal. The reversal on appeal of a finding of
jurisdiction does not ai*)ect the validity of any Eebt incurred that is
authorized by the court under section 364(c) or 364(d) of this title.

§ 922, Al:ltobTatic stay of enforcement of claims against the
ebtor
(a) A petition filed under this chapter operates as a stay, in addi-
tion to the stay provided by section 362 of this title, applicable to all
entities, of—

(1) the commencement or continuation, including the issuance
or employment of process, of judicial, administrative, or other
proceeding against an officer or inhabitant of the debtor that seeks
to enforce a claim against the debtor; and

(2) the enforcement of a lien on or arising out of taxes or
assessments owed to the debtor.

(b) Subsections (¢), (d), (e), (f), and (g) of section 362 of this
title apply to a stay under subsection (a) of this section the same as
such subsections apply to a stay under section 362(a) of this title.

§ 923. Notice

There shall be given notice of the commencement of a case under
this chapter, notice of an order for relief under this chapter, and
notice of the dismissal of a case under this chapter. Such notice shall
also be published at least once a week for three successive weeks in
at least one newspaper of general circulation published within the
district in which the case is commenced, and in such other newspaper
having a general circulation among bond dealers and bondholders as
the court designates.

§ 924. List of creditors
The debtor shall file a list of creditors.

§ 925. Effect of list of claims

A proof of claim is deemed filed under section 501 of this title for any
claim that appears in the list filed under section 924 of this title, except
a claim that is listed as disputed, contingent, or unliquidated.

§ 926. Avoiding powers

If the debtor refuses to pursue a cause of action under section 544,
545, 547, 548, 549 (a), or 550 of this title, then on request of a creditor,
the court may appoint a trustee to pursue such cause of action.

§ 927. Dismissal
(a) After notice and a hearing, the court may dismiss a case under
this chapter for cause, including—
1) want of prosecution;
2) unreasonable delay by the debtor that is prejudicial to
creditors;
(3) failure to propose a plan within the time fixed under section
941 of this title;

92 STAT. 2623
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(4) ifa plan is not accepted within any time fixed by the court;
(5) denial of confirmation of a plan under section 943 Sb) of
this title and denial of additional time for filing another plan or
a modification of a plan; or
f(6)1 if the court has retained jurisdiction after confirmation
of a plan—
(A) material default by the debtor with respect to a term
of such plan; or
(B) termination of such plan by reason of the occurrence
of a condition specified in such plan.
(b) The court shall dismiss a case under this chapter if confirma-
tion is refused.

SUBCHAPTER III—-THE PLAN

§941. Filing of plan

The debtor shall file a plan for the adjustment of the debtor’s debts,
If such a plan is not filed with the petition, the debtor shall file such a
plan at such later time as the court fixes,

§ 942. Modification of plan

The debtor may modify the plan at any time before confirmation,
but may not modify the plan so that the Elan as modified fails to meet
the requirements of this chapter. After the debtor files a modification,
the plan as modified becomes the plan.

§ 943. Confirmation

(a) A special tax payer may object to confirmation of a plan.,
(b) The court shall confirm the plan if—

(1) the plan complies with the provisions of this title made
applicable by sections 103 (e) and 901 of this title;

2) the plan complies with the provisions of this chapter;

3) all amounts to be paid by the debtor or by any person for
services or expenses in the case or incident to the plan have been
fully disclosed and are reasonable;

(4) the debtor is not prohibited by law from taking any action
necessary to be taken to carry out the plan;

(5) the plan provides that each holder of a claim of the kind
specified in section 507 (a) (1) of this title will receive, on account
of such claim, property of a value, as of the effective date of the
plan, equal to the allowed amount of such claim, except to the
extent that the holder of a particular claim of such kind has
waived such payment on such claim; and

(6) the plan is in the best interests of creditors and is feasible.

§944. Effect of confirmation
(a) The provisions of a confirmed plan bind the debtor and any
ereditor, whether or not—
(1) a proof of such creditor’s claim is filed or deemed filed under
section 501 of this title;
22; such claim is allowed under section 502 of this title; or
3) such creditor has accepted the plan.
(b) Except as provided in subsection (¢) of this section, the debtor is
discharged from all debts as of the time when—
1; the plan is confirmed ;
(2) the debtor deposits any consideration to be distributed under
the plan with a disbursing agent appointed by the court; and
(3) the court has determined—
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(A) that any security so deposited will constitute, after dis-
tribution, a valid legal obligation of the debtor; and
(B) that any provision made to pay or secure payment of
such obligation is valid.
(¢) The debtor 1s not discharged under subsection (b) of this section
from any debt—
(1) excepted from discharge by the plan or order confirming
the plan; or
(2) owed to an entity that, before confirmation of the plan, had
neither notice nor actual knowledge of the case.

§ 945. Continuing jurisdiction and closing of the case

(a) The court may retain jurisdiction over the case for such period
of time as is necessary for the successful execution of the plan.

(b) Except as provided in subsection éaﬁ of this section, the court
shall close the case when administration of the case has been completed.

§ 946. Effect of exchange of securities before the date of the filing
of the petition

The exchange of a new security under the plan for a claim covered
b¥ the Elllan, whether such exchange occurred before or after the date
of the filing of the petition, does not limit or impair the effectiveness
of the plan or of any provision of this chapter. amount and num-
ber specified in section 1126((3 of this title include the amount and
number of claims formerly held by a creditor that has participated
in any such exchange.

CHAPTER 11—REORGANIZATION

SUBCHAPTER I—OFFICERS AND ADMINISTRATION

Sec.

1101. Definitions for this chapter.

1102. Creditors’ and equity security holders’ committees.
1103. Powers and duties of committees.

1104. Appointment of trustee or examiner.

1105. Termination of trustee's appointment.

1106. Duties of trustee and examiner.

1107. Rights, powers, and duties of debtor in possession.
1108. Authorization to operate business.

1109. Right to be heard.

1110. Aircraft equipment and vessels.

1111. Claims and interests.

1112. Conversion or dismissal.

SUBCHAPTER II-THE PLAN

1121. Who may file a plan.

1122. Classification of claims or interests.
1123. Contents of plan.

1124, Impairment of claims or interests.
1125, Postpetition disclosure and solicitation.
1126. Acceptance of plan.

1127. Modification of plan.

1128, Confirmation hearing.

1129. Confirmation of plan.

SUBCHAPTER III—POSTCONFIRMATION MATTERS

1141. Effect of confirmation.

1142, Execution of plan.

1143. Distribution.

1144, Revocation of an order of confirmation.
1145, Exemption from securities laws.

1146. Special tax provisions.
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SUBCHAPTER IV—RAILROAD REORGANIZATION

Sec.

1161. Inapplicability of other sections.

1162, Definition,

1163. Appointment of trustee,

1164, Right to be heard.

1165. Protection of the publie interest.

1166, BEffect of Interstate Commerce Act and of Federal, State, or local
regulations.

1167. Collective bargaining agreements.

1168. Rolling stock equipment.

1169. Hffect of rejection of lease of railroad line.

1170. Abandonment of railroad line.

1171, Priority claims.

1172, Contents of plan.

1173. Confirmation of plan.

1174. Liguidation,

SUBCHAPTER I—OFFICERS AND ADMINISTRATION

§ 1101. Definitions for this chapter
In this chapter—

(1) “debtor in Jmsseasion” means debtor except when a person
that has qualified under section 322 of this title is serving as
trustee in the case ;

(2) “substantial consummation” means—

(A) transfer of all or substantially all of the property
proposed by the plan to be transferred ;

(B) assumption by the debtor or by the successor to the
debtor under the plan of the business or of the management
of all or substantially all of the property dealt with by the
plan; and

(C) commencement of distribution under the plan.

§ 1102. Creditors’ and equity security holders’ committees

(a) (1) As soon as practicable after the order for relief under this
chapter, the court shall appoint a committee of creditors holding
unsecured claims,

(2) On request of a party in interest, the court may order the
appointment of additional committees of creditors or of equity security
hof,ders if necessary to assure adequate representation g? creditors or
of equity security holders. The court shall appoint any such committee.

( I;]) (1) A committee of creditors appoint,eg under subsection (a) of
this section shall ordinarily consist of the persons, willing to serve,
that hold the seven largest claims against the debtor of the kinds
represented on such committee, or of the members of a committee
organized by creditors before the order for relief under this chapter,
if such committee was fairly chosen and is representative of the
different kinds of claims to be represented.

(2) A committee of equity security holders appointed under sub-
section (a) (2) of this section shall ordinarily consist of the persons,
willing to serve, that hold the seven largest amounts of equity securities
of the debtor of the kinds represented on such committee.

(¢) On request of a party in interest and after notice and a hearing,
the court may change the membership or the size of a committee
appointed under subsection (a) of this section if the membership of
such committee is not representative of the different kinds of claims
or interests to be represented.
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§ 1103. Powers and duties of committees

(a) At a scheduled meeting of a committee appointed under section
1102 of this title, at which a majority of the members of such committee
are present, and with the court’s approval, such committee may select
and authorize the employment by such committee of one or more
attorneys, accountants, or other agents, to represent or perform services
for such committee. . ’

(b) A person employed to represent a committee appointed under
section 1102 of this title may not, while employed by such committee,
represent any other entity in connection with the case.

(¢) A committee appointed under section 1102 of this title may—

(1) consult with the trustee or debtor in possession concerning
the administration of the case; i el ,

(2) investigate the acts, conduct, assets, liabilities, and financial
condition of the debtor, the operation of the debtor’s business and
the desirability of the continuance of such business, and any other
matter relevant to the case or to the formulation of a plan;

(3) participate in the formulation of a plan, advise those
represented by such committee of such committee’s recommenda-
tions as to any plan formulated, and colleet and file with the court
acceptances of a plan ;

(4) request the appointment of a trustee or examiner under
section 1104 of this title, if a trustee or examiner, as the case may
be, has not previously been appointed under this chapter in the
case; and

(5) perform such other services as are in the interest of those
represented. j

(d) As soon as practicable after the appointment of a committee
under section 1102 of this title, the trustee shall meet with such
committee to transact such business as may be necessary and proper.

§ 1104. Appointment of trustee or examiner

(a) At any time after the commencement of the case but before
confirmation of a plan, on request of a party in interest, and after
notice and a hearing, the court shall order the appointment of a
trustee—

(1) for cause, including fraud, dishonesty, incompetence, or
gross mismanagement of the affairs of the debtor Ey current
management, either before or after the commencement of the
case, or similar cause, but not including the number of holders of
securities of the debtor or the amount of assets or liabilities of
the debtor ; or

(2) if such appointment is in the interests of creditors, any
equity security holders, and other interests of the estate, without
regard to the number of holders of securities of the debtor or the
amount of assets or liabilities of the debtor.

(b) If the court does not order the appointment of a trustee under
this section, then at any time before the confirmation of a plan, on
request of a party in interest, and after notice and a hearing, t?m court
shall order the a}]:;point.me.nt of an examiner to conduct such an investi-
gation of the debtor as is appropriate, including an investigation of
any allegations of fraud, dmﬁonesty, incompetence, misconduct, mis-
management, or irregularity in the management of the affairs of the
debtor of or by current or former management of the debtor, if—

(1) such appointment-is in the interests of creditors, any equity
security holders, and other interests of the estate ; or
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(2) the debtor’s fixed, liquidated, unsecured debts, other than

gg%tgofggo goods, services, or taxes, or owing to an insider, exceed

(c) If the court orders the appointment of a trustee or an examiner,

if a trustee or an examiner dies or resigns during the case or is removed

under section 324 of this title, or if a trustee fails to qualify under

section 322 of this title, then the court shall appoint one disinterested
person to serve as trustee or examiner, as the case may be, in the case.

§ 1105. Termination of trustee’s appointment
At any time before confirmation of a plan, on request of a party in
interest, and after notice and a hearing, the court may terminate the
trustee’s appointment and restore the debtor to possession and manage-
glex_lt. of the property of the estate, and operation of the debtor’s
usiness.

§ 1106. Duties of trustee and examiner

(a) A trustee shall—

(1) perform the duties of a trustee specified in sections 704(2),
704(4),704(6),704(7),and 704(8) of tﬁis title;

(2) if the debtor has not done so, file the list, schedule, and
statement required under section 521 (1) of this title;

(8) except to the extent that the court orders otherwise, investi-
gate the acts, conduct, assets, liabilities, and financial condition
of the debtor, the operation of the debtor’s business and the desir-
ability of the continuance of such business, and any other matter
relevant to the case or to the formulation of a plan;

(4) as soon as practicable—

(A) file a statement of any investigation conducted under
paragraph (3) of this subsection, including any fact ascer-
tained pertaining to fraud, dishonesty, incompetence, mis-
conduct, mismanagement, or irregularity in the management
of the affairs of the debtor, or to a cause of action available
to the estate ; and

(B) transmit a copy or a summary of any such statement
to any creditors’ committee or equiiz{ security holders’ com-
mittee, to any indenture trustee, and to such other entity as
the court designates;

(5) as soon as practicable, file a plan under section 1121 of this
title, file a report of why the trustee will not file a plan, or recom-
mend conversion of the case to a case under chapter 7 or 13 of this
title or dismissal of the case;

(6) for any year for which the debtor has not filed a tax return
required by law, furnish, without personal liability, such infor-
mation as may be required by the governmental unit with which
such tax return was to be ﬁfed, in light of the condition of the
d_ebtor’sdbooks and records and the availability of such informa-
tion; an 3

(7) after confirmation of a plan, file such reports as are neces-
sary or as the court orders.

(b) An examiner appointed under section 1104(?1) of this title shall
perform the duties specified in paragraphs (3) and (4) of subsection
(a) of this section, and any other duties of the trustee that the court
orders the debtor in possession not to perform.

§1107. Rights, powers, and duties of debtor in possession

(a) Subject to any limitations on a trustee under this chapter, and
to such limitations or conditions as the court prescribes, a debtor in
possession shall have all the rights, other than the right to compensa-
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tion under section 330 of this title, and powers, and shall perform all
the functions and duties, except the duties specified in sections 1106 (a)
(2), (3),and (4) of this title, of a trustee serving in a case under this
chapter.
(E} Notwithstanding section 327(a) of this title, a person is not
disqualified for employment under section 327 of this title by a debtor
in possession solely because of such person’s employment by or repre-
sentation of the debtor before the commencement of the case.

§ 1108. Authorization to operate business

Unless the court orders otherwise, the trustee may operate the
debtor’s business.

§1109. Right to be heard

(a) The Securities and Exchange Commission may raise and may
appear and be heard on any issue in a case under this cha})ber, but
the Securities and Exchange Commission may not appeal from any
judﬁment, order, or decree entered in the case.

(b) A party in interest, including the debtor, the trustee, a creditors’
committee, an equity security holders’ committee, a creditor, an equity
security holder, or any indenture trustee, may raise and may appear
and be heard on any issue in a case under this chapter.

§1110. Aircraft equipment and vessels

(a) The right of a secured party with a purchase-money equipment
security interest in, or of a lessor or conditional vendor of, whether
as trustee or otherwise, aircraft, aireraft engines, propellers, appli-
ances, or spare parts, as defined in section 101 of the Federal Aviation
Act of 1958 (49 U.S.C. 1301), or vessels of the United States, as defined
in subsection B (4) of the Ship Mortgage Act, 1920 (46 U.S.C.911(4)),
that are subject to a purcﬁ’ase-money equipment security interest
granted by, leased to, or conditionally sold to, a debtor that is an air
carrier operating under a certificate of convenience and necessity issued
by the Civil Aeronautics Board, or a water carrier that holds a certifi-
cate of public convenience and necessity or permit issued by the
Interstate Commerce Commission, as the case may be, to take posses-
sion of such equipment in compliance with the provisions of a
purchase-money equipment security agreement, lease, or conditional
sale contract, as the case may be, is not affected by section 362 or 363
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possession, unless—

(1) before 60 days after the date of the order for relief under
this chapter, the trustee, subject to the court’s approval,
agrees to perform all obligations of the debtor that become due
on or after such date under such security a ent, lease, or
conditional sale contract, as the case may be; anﬁ

(2) any default, other than a default of a kind specified in
section 365(b) (2) of this title, under such security agreement,
lease, or conditional sale contract, as the case may be—

(A) that occurred before such date is cured before the
expiration of such 60-day period ; and
f(IB) that occurs after such date is cured before the later
D —_
i) 30 days after the date of such default; and
i1) the expiration of such 60-day period.
(b) The trustee and the secured party, lessor, or conditional vendor,
as the case may be, whose right to take possession is protected under

Ante, p. 2574.
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subsection (a) of this section may agree, subject to the court’s approval,
to extend the 60-day period specified in subsection (a)(1) of this
section.

§1111. Claims and interests

(a) A proof of claim or interest is deemed filed under section 501
of this title for any claim or interest that appears in the schedules
filed under section 521 1{ or 1106(a) (2) of this title, except a claim
or interest that is scheduled as disputed, contingent, or unliquidated.

(b) (1)§A) A claim secured by a lien on property of the estate shall
be allowed or disallowed under section 502 of this title the same as if
the holder of such claim had recourse against the debtor on account of
such claim, whether or not such holder has such recourse, unless—

(i) the class of which such claim is a part elects, by at least
two-thirds in amount and more than half in number of allowed
.claims of such class, application of paragraph (2) of this sub-
section; or

(ii) such holder does not have such recourse and such property
isl sold under section 363 of this title or is to be sold under the

an.

A class of claims may not elect application of paragraph (2)

of this subsection if—

(1) the interest on account of such claims of the holders of such
claims in such property is of inconsequential value; or

(ii) the holder of a claim of such class has recourse against the
debtor on account of such claim and such property is sold under
section 363 of this title or is to be sold under the plan.

(2) If such an election is made, then notwithstanding section
506(a) of this title, such claim is a secured claim to the extent that
such claim is allowed.

§1112. Conversion or dismissal

&a-) The debtor may convert a case under this chapter to a case
under chapter 7 of this title unless—
E 1) the debtor is not a debtor in possession ;
2) the case is an involuntary case originally commenced under
this chapter; or
(3) the case was converted to a case under this chapter on other
than the debtor’s request.

(b) Except as provided in subsection (c) of this section, on request
of a party in interest, and after notice and a hearing, the court ma
convert a case under this chapter to a case under chapter 7 of this
title or may dismiss a case under this chapter, whichever is in the
best interest of creditors and the estate, for cause, including—

(1) continuing loss to or diminution of the estate and absence
of a reasonable likelihood of rehabilitation;
(2% inability to effectuate a plan;
(3) unreasonable delay by the debtor that is prejudicial to
creditors;

(4) failure to propose a plan under section 1121 of this title
within any time fixed by the court;

(5) denial of confirmation of every proposed plan and denial
of % ditional time for filing another plan or a modification of
a plan;

(6) revocation of an order of confirmation under section 1144
of this title, and denial of confirmation of another plan or a
modified plan under section 1129 of this title;
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(7) inability to effectuate substantial consummation of a con-
firmed plan;
(8) material default by the debtor with respect to a confirmed
lan; and
. (9) termination of a plan by reason of the occurrence of a
condition specified in the plan.

(¢) The court may not convert a case under this chapter to a case
under chapter 7 of this title if the debtor is a farmer or a corpora-
tion that is not a moneyed, business, or commercial corporation, unless
the debtor requests such conversion,

(d) The court may convert a case under this chapter to a case
under chapter 13 of this title only if—

(1; the debtor requests such conversion; and
(2) the debtor has not been discharged under section 1141 (d)
of this title.

(e) Notwithstanding any other provision of this section, a case
may not be converted to a case under another chapter of this title
unless the debtor may be a debtor under such chapter.

SUBCHAPTER II—THE PLAN

§1121. Who may file a plan

(a) The debtor may file a plan with a petition commencing a volun-
tary case, or at any time in a voluntary case or an involuntary case.

l?}')) Except as otherwise provided in this section, only the debtor
may file a plan until after 120 days after the date of the order for
relief under this chapter.

(¢) Any party in interest, including the debtor, the trustee, a
ereditors’ committee, an equity security holders’ committee, a creditor,
an equity security holder, or any indenture trustee, may file a plan if
and only if—

1) a trustee has been appointed under this chapter;
2) the debtor has not filed a plan before 120 days after the
date of the order for relief under this chapter; or
é3) the debtor has not filed a plan that has been accepted,
before 180 days after the date of the order for relief under this
chapter, by each class the claims or interests of which are
impaired under the plan.

(d) request of a party in interest and after notice and a hear-
ing, the court may for cause reduce or increase the 120-day period or
the 180-day period referred to in this section.

§ 1122. Classification of claims or interests

(a) Except as provided in subsection (b) of this section, a plan
may place a claim or an interest in a particular class only if such
claim or interest is substantially similar to the other claims or inter-
ests of such class.

(b) A plan may designate a separate class of claims consisting
only of every unsecured claim that is less than or reduced to an
amount that the court approves as reasonable and necessary for
administrative convenience.

§1123. Contents of plan
(a) A plan shall—
(1) designate, subject to section 1122 of this title, classes of
claims other than claims of a kind specified in section 507 (a) (1),
507(a) (2), or 507(a) (6) of this title and classes of interests;
(2) spam? any class of claims or interests that is not
impaired under the plan;
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(8) shall specify the treatment of any class of claims or inter-
ests that is impaired under the plan;

(4) provide the same treatment for each claim or interest of
a particular class, unless the holder of a particular claim or
interest agrees to a less favorable treatment of such particular
claim or interest;

(5) provide adequate means for the plan’s execution, such as—

&) retention by the debtor of all or any part of the
property of the estate;

(B) transfer of all or any part of the property of the estate
to one or more entities, whether organized before or after the
confirmation of such plan;

(C) merger or consolidation of the debtor with one or more
persons;

(D) sale of all or any part of the property of the estate,
either subject to or free of any lien, or the distribution of
all or any part of the property of the estate among those
having an interest in such property of the estate;

(E) satisfaction or modification of any lien

(F') cancellation or modification of any indenture or simi-
lar instrument ;

(3) curing or waiving any defaunlt;
H) extension of a maturity date or a change in an interest
rate or other term of outstanding securities;

(I) amendment of the debtor’s charter; or

(J) issuance of securities of the debtor, or of any entity
referred to in subparagraph (B) or (C) of this paragraph,
for cash, for property, for existing securities, or in exchange
for claims or interests, or for any other appropriate purpose;

(6) provide for the inclusion in the charter of the debtor, if the
debtor is a corporation, or of any corporation referred to in para-
graph (5)(B) or (5) ('C) of this subsection, of a provision pro-
hibiting the issuance of nonvoting equity securities, and providing,
as to the several classes of securities possessing voting power, an
appropriate distribution of such power among such classes, includ-
ing, in the case of any class of equity securities having a preference
over another class of equity securities with respect to dividends,
adequate provisions for the election of directors representing such
preferred class in the event of default in the payment of such
dividends; and

(7) contain only provisions that are consistent with the interests
of creditors and equity security holders and with public policy
with respect to the manner of selection of any officer, director, or
trustee under the plan and any successor to such officer, director,
or trustee,

(b) Subject to subsection (a) of this section. a plan may—

(1) impair or leave unimpaired any class of claims, secured or
unsecured, or of interests;

(2) subject to section 365 of this title, provide for the assump-
tion or rejection of any executory contract or unexpired lease of
the debtor not previously rejected under section 865 of this title;

(8) provide for—

(A) the settlement or adjustment of any claim or interest
belonging to the debtor or to the estate; or

(B) the retention and enforcement by the debtor, by the
trustee, or by a representative of the estate appointed for such
purpose, of any such claim or interest;
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(4) provide for the sale of all or substantially all of the d}:m}i-
erty of the estate, and the distribution of the proceeds of such sale
among holders of claims or interests; and

(b) include any other appropriate provision not inconsistent
with the applicable provisions of this title. )
(¢) In a case concerning an individual, a plan proposed by an entity
other than the debtor may not provide for the use, sale, or lease of
property exempted under section 522 of this title, unless the debtor
consents to such use, sale, or lease.

§ 1124, Impairment of claims or interests

Except as provided in section 1123(a) (4) of this title, a class of
claims or interests is impaired under a plan unless, with respect to
each claim or interest of such class, the plan—

(1) leaves unaltered the legal, equitable, and contractual rights
to which such claim or interest entitles the holder of such claim or
interest;

(2) notwithstanding any contractual provision or applicable
law that entitles the holder of such claim or interest to demand or
receive accelerated payment of such claim or interest after the
oceurrence of a default—

(A) cures any such default, other than a default of a kind
specified in section 365(b)(2) of this title, that occurred
before or after the commencement of the case under this title;

(B) reinstates the maturity of such claim or interest as
such maturity existed before such default;

(C) compensates the holder of such claim or interest for
any damages incurred as a result of any reasonable reliance
by such holder on such contractual provision or such appli-
cable law; and

(D) does not otherwise alter the legal, equitable, or con-
tractual rights to which such claim or interest entitles the
holder of such claim or interest ; or

(3) provides that, on the effective date of the plan, the holder
of such claim or interest receives, on account of such claim or
interest, cash equal to—

(A) with respect to a claim, the allowed amount of such
claim; or

(B) with respect to an interest, if applicable, the
greater of—

(i) any fixed liquidation preference to which the terms
of any security representing such interest entitle the
holder of such interest ; and

(ii) any fixed price at which the debtor, under the
terms of such security, may redeem such security from
such holder.

§ 1125. Postpetition disclosure and solicitation
(a) In this section—

(1) “adequate information™” means information of a kind, and
in sufficient detail, as far as is reasonably practicable in light of
the nature and history of the debtor andp the condition of the
debtor’s books and records, that would enable a hypothetical
reasonable investor typical of holders of claims or interests of the
relevant class to make an informed judgment about the plan; and

(2) “investor typical of holders of claims or interests of the
relevant class” means investor having—
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B) such a relationship with debtor as the holders of other
claims or interests of such class generally have; and
(C) such ability to obtain such information from sources
other than the disclosure required by this section as holders
claims or interests in such class generally have.

(b) An acceptance or rejection of a plan may not be solicited after
the commencement of the case under this title from a holder of a claim
or interest with respect to such claim or interest, unless, at the time of
or before such solicitation, there is transmitted to such holder the plan
or a summary of the plan, and a written disclosure statement approved,
after notice and a hearing, by the court as containing adequate infor-
mation. The court may approve a disclosure statement without a
valuation of the debtor or an appraisal of the debtor’s assets.

(¢) The same disclosure statement shall be transmitted to each holder
of a claim or interest of a particular class, but there may be transmitted
different disclosure statements, differing in amount, detail, or kind of
information, as between classes.

(d) Whether a disclosure statement contains adequate information
is not governed by any otherwise applicable nonbankruptey law, rule,
or regulation, but an agency or official whose duty is to administer or
enforce such a law, rule, or regulation may be heard on the issue of
whether a disclosure statement contains adequate information. Such
an agency or official may not appeal from an order approving a dis-
closure statement.

(e) A person that solicits, in good faith and in compliance with the
applicable provisions of this title, or that participates, in faith
and in compliance with the applicable provisions of this title, in the
offer, issuance, sale, or purchase of a security, offered or sold under the

lan, of the debtor, of an affiliate participating in a joint plan with the

ebtor, or of a newly organized successor to the debtor under the plan,
is not liable, on account of such solicitation or participation, for viola-
tion of any applicable law, rule, or regulation governing the offer, issu-
ance, sale, or purchase of securities.

§1126. Acceptance of plan

(a) The holder of a claim or interest allowed under section 502 of
this title may accept or reject a plan. If the United States is a creditor
or equity security holder, the Secretary of the Treasury may accept or
reject the plan on behalf of the United States.

(b) For the purposes of subsections (¢) and (d) of this section, a
holder of a claim or interest that has accepted or rejected the plan
before the commencement of the case under this title is deemed to ]I;nve
accepted or rejected such plan, as the case may be, if—

(1) the solicitation of such acceptance or rejection was in com-
pliance with any applicable nonbankruptcy law, rule, or regulation
governing the adequacy of disclosure in connection with such
solicitation ; or

(2) if there is not any such law, rule, or regulation, such accept-
ance or rejection was solicited after disclosure to such holder of
adequate information, as defined in section 1125 (a) (1) of this title.

(e) A class of claims has accepted a plan if such plan has been
accepted by creditors, other than any entity designated under subsec-
tion (e) of this section, that hold at least two-thirds in amount and
more than one-half in number of the allowed claims of such class held
by creditors, other than any entity designated under subsection (e) of
this section, that have accepted or rejected such plan.

A} a claim or interest of the relevant class;
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(d) A class of interests has accepted a plan if such plan has been
accepted by holders of such interests other than any entity designated
under subsection (e) of this section, that hold at least two-thirds in
amount of the allowed interests of such class held by holders of such
interests, other than any entity designated under subsection (e) of
this section, that have accepted or rejected such plan.

(e) On request of a party in interest, and after notice and a hearing,
the court may designate any entity whose acceptance or rejection of
such ¥lan was not in good faith, or was not solicited or procured in
good faith or in accordance with the provisions of this title.

(f) Notwithstanding any other provision of this section, a class that
is not impaired under a plan is deemed to have accepted the plan, and
solicititation of acceptances with respect to such class from the holders
of claims or interest of such class is not required.

(g) Notwithstanding any other provision of this section, a class is
deemed not to have accepbecf a plan if such plan provides that the claims
or interests of such class do not entitle the holders of such claims or
interests to any payment or compensation under the plan on account of
such claims or interests.

§1127. Modification of plan

£a) The proponent of a plan may modify such plan at any time
before confirmation, but may not modify such plan so that such plan
as modified fails to meet the requirements of sections 1122 and 1123 of
this title. After the proponent files a modification with the court, the
plan as modified becomes the plan.

(b) The proponent of a plan or the reorganized debtor may modify
such plan at any time after confirmation of such plan and before sub-
stantial consummation of such plan, but may not modify such plan so
that such plan as modified fails to meet the requirements of sections
1122 and 1123 of this title. Such plan as modified under this subsection
becomes the plan only if the court, after notice and a hearing, confirms
such plan, as modified, under section 1129 of this title, and circum-
stances warrant such modification.

(¢) The proponent of a modification shall comply with section 1125
of this title with respect to the plan as modified.

d) Any holder of a claim or interest that has accepted or rejected
a plan is deemed to have accepted or rejected, as the case may be, such
plan as modified, unless, within the time fixed by the court, such holder
changes such holder’s previous acceptance or rejection.

§1128. Confirmation hearing

(a) After notice, the court shall hold a hearing on confirmation of a
plan.
(b) A party in interest may object to confirmation of a plan.

§1129. Confirmation of plan

(a) The court shall confirm a plan only if all of the following require-
ments are met :

(1) The plan complies with the applicable provisions of this
chapter.

(2) The proponent of the plan complies with the applicable
provisions of this chapter. :

(3) The plan has been proposed in good faith and not by any
means forbidden by law.

(4) (A) An% payment made or promised by the proponent, by
the debtor, or by a person issuing securities or acquiring property
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under the plan, for services or for costs and expenses in, or in con-
nection with, the case, or in connection with the plan and incident
to the case, has been disclosed to the court; and

(B) (i) any such payment made before confirmation of the plan
is reasonable ; or

ii) if such payment is to be fixed after confirmation of the plan,
su agment is subject to the approval of the court as reasonable.

&5 }J( ) (1) The proponent of the plan has disclosed the identity
and affiliations of any individual proposed to serve, after confir-
mation of the plan, as a director, officer, or voting trustee of the
debtor, an affiliate of the debtor participating in a joint plan with
the debtor, or a successor to the debtor under the plan; and

(ii) the appointment to, or continuance in, such office of such
individual, is consistent with the interests of creditors and equity
security holders and with ]ﬂublic policy.

(B) The proponent of the plan has disclosed the identity of any
insider that will be employed or retained by the reorganized
debtor, and the nature of any compensation for such insider,

(6) Any regulatory commission with jurisdiction, after con-
firmation of the plan, over the rates of the debtor has aﬁpmved
any rate change provided for in the plan, or such rate change is
expressly conditioned on such approval.

(7) With respect to each class—

(A) each holder of a claim or interest of such class—

(i) has accepted the plan; or

Si:) will receive or retain under the plan on account of
such claim or interest property of a value, as of the effec-
tive date of the plan, that is not less than the amount that
such holder would so receive or retain if the debtor were
liquidated under chapter 7 of this title on such date; or

(B) if section 1111 (b) (2) of this title applies to the claims
of such class, each holder of a claim of such class will receive
or retain under the plan on account of such claim property of
a value, as of the effective date of the plan, that is not less than
the value of such creditor’s interest in the estate’s interest in
the property that secures such claims.

(8) With respéct to each class—

(A) such class has accepted the plan; or

(B) such class is not impaired under the plan.

(9) Except to the extent that the holder of a particular claim
has agreed to a different treatment of such claim, the plan provides
that—

(A) with respect to a claim of a kind specified in section
507(a) (1) or 507(a) (2) of this title, on the effective date of
the plan, the holder of such claim will receive on account of
such claim cash equal to the allowed amount of such claim;

(B) with respect to a class of claims of a kind specified in
section 507 (a) (3), 507 (a) (4), or 507(a) (5) cf this title, each
holder of a claim of such class will receive—

(i) if such class has accepted the plan, deferred cash
payments of a value, as of the effective date of the plan,
equal to the allowed amount of such claim; or

(i1) if such class has not accepted the plan, cash on the
effective date of the plan equal to the allowed amount of
such elaim; and

(C) with respect to a claim of a kind specified in section
507 (a) (6) of this title, the holder of such claim will receive
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on account of such claim deferred cash payments, over a

period not exceeding six years after the date of assessment of

such claim, of a value, as of the effective date of the plan,
ual to the allowed amount of such claim.

(10) At least one class of claims has accepted the plan, deter-
mined without including any acceptance of the plan by any insider
holding a claim of such class.

(11) Confirmation of the plan is not likely to be followed by the
liguidation, or the need for g)urther finaneial reorganization, of the
dgbtor or any successor to the debtor under the plan, unless such
liguidation or reorganization is proposed in the plan.

(b)?l) Notwithstanding section 510(a) of this title, if all of 4nte p. 2586.
the applicable requirements of subsection (a) of this section other than
paragraph (8) are met with respect to a plan, the court, on request of
the proponent of the plan, shall confirm the plan notwithstanding the
requirements of such paragraph if the plan does not discriminate un-
fairly, and is fair and equitable, with respect to each class of claims or
interests that is impaired under, and has not accepted, the plan.

(2) For the purpose of this subsection, the condition that a plan be
fair and equitable with respect to a class includes the following
requirements:

(A) With respect to a class of secured claims, the plan
provides—

(i) (I) that the holders of such claims retain the lien seeur-
ing such claims, whether the property subject to such lien is
retained by the debtor or transferred to another entity, to the
extent of the allowed amount of such claims; and

(II) that each holder of a claim of such class receive on
account of such claim deferred cash payments totaling at least
the allowed amount of such claim, of a value, as of the effective
date of the plan, of at least the value of such holder’s interest
in the estate’s interest in such property;

(ii) for the sale, subject to section 363 (k) of this title, of Ante, p. 2572.
any property that is subject to the lien securing such claims,
free and clear of such lien, with such lien to attach to the pro-
ceeds of such sale, and the treatment of such lien on proceeds
under clause (i) or (iii) of this subparagraph; or

(iii) for the realization by such holders of the indubitable
equivalent of such claims.

(B) With r t to a class of unsecured claims—

(i) the plan provides that each holder of a claim of such
class receive or retain on account of such elaim property of a
value, as of the effective date of the plan, equal to the allowed
amount of such claim; or

(ii) the holder of any claim or interest that is junior to the
claims of such class will not receive or retain on account of
such junior claim or interest any property.

(C) With respect to a class of interests—

(1) the plan provides that each holder of an interest of such
class receive or retain on account of such claim property of a
value, as of the effective date of the plan, equal to the greatest
of the allowed amount of any fixed liquidation preference to
which such holder is entitled, any fixed redemption price to
which such holder is entitled, and the value of such interest ; or

(ii) the holder of any interest that is junior to the
interests of such class will not receive or retain under the plan
on account of such junior interest any property.
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(¢) Notwithstanding subsections (a) and @t.)l) of this section and
e, the court may con-
firm only one plan, unless the order of confirmation in the case has
been revoked under section 1144 of this title. If the requirements of
subsections (a) and (b) of this section are met with respect to more
than one plan, the court shall consider the preferences of creditors
and equity security holders in determining which plan to confirm.
(d) Notwithstanding any other provision of this section, on request
of a party in interest that is a governmental unit, the court may not
eonfirm a plan if the principal purpose of the plan is the avoidance
of taxes or the avoidance of section 5 of the Securities Act of 1933 (15
U.8.C. TTe).

SUBCHAPTER I1II—POSTCONFIRMATION MATTERS

§ 1141. Effect of confirmation

(a) Except as provided in subsections (d)(2) and (d)(3) of this
section, the provisions of a confirmed plan bind the debtor, any entity
issuing securities under the plan, any entity acquiring property under
the plan, and any creditor or equity security holder of, or general
partner in, the debtor, whether or not the claim or interest of such
ereditor, equity security holder, or general partner is impaired under
the plan and whether or not such creditor, equity security holder, or
general partner has accepted the plan.

(b) Except as otherwise provided in the plan or the order confirm-
ing the plan, the confirmation of a plan vests all of the property of
the estate in the debtor.

(¢) After confirmation of a plan, the property dealt with by the
plan is free and clear of all claims and interests of creditors, of equity
security holders, and of general partners in the debtor, except as
otherwise Erovitiad in the plan or in the order confirming the plan.

(d) (1) Except as otherwise provided in this subsection, in the plan,
or in the order confirming the plan, the confirmation of a plan—

(A) discharges the debtor from any debt that arose before the
date of such confirmation, and any debt of a kind specified in
section 502(g), 502(h), or 502(i) of this title, whether or not—

(1) a proof of the claim based on such debt is filed or
deemed filed under section 501 of this title;

(i1) such claim is allowed under section 502 of this title; or

(ii1) the holder of such claim has accepted the plan; and

(B) terminates all rights and interests of equity security hold-
ers and general partners provided for by the plan.

(2) The confirmation of a plan does not discharge an individual
debtor from any debt excepted from discharge under section 523 of
this title.

(3) The confirmation of a plan does not discharge a debtor if—

(A) the plan provides for the liquidation of all or substantially
all of the progerty of the estate;

(B) the debtor does not engage in business after consummation
of the plan; and

(C) the debtor would be denied a discharge under section
72’17 (a) of this title if the case were a case under chapter 7 of this
title,

(4) The court may approve a written waiver of discharge executed
by the debtor.after the order for relief under this chapter.



PUBLIC LAW 95-598—NOV. 6, 1978

§ 1142. Execution of plan

(a) Notwithstanding any otherwise applicable nonbankruptey law,
rule, or regulation relating to financial condition, the debtor and any
entity organized or to be organized for the purpose of carrying out the
plan shall earry out the plan, and shall comply with any orders of the
court.

(b) The court may direct the debtor and any other necessary farty
to execute or deliver or to join in the execution or dalive? of any
instrument required to effect a transfer of property dealt with by con-
firmed plan, and to perform any other act, including the satisfaction
of any lien, that is necessary for the consummation of the plan.

§1143. Distribution

If a plan requires presentment or surrender of a security or the
performance of any other act as a condition to participation in dis-
tribution under the plan, such action shall be taken not later than five
years after the date of the entry of the order of confirmation. An
entity that has not within such time presented or surrendered su
entity’s security or taken any such other action that the plan requires
may not participate in distribution under the plan.

§ 1144, Revocation of an order of confirmation

On request of a party in interest at any time before 180 days after
the date of the entry of the order of confirmation, and after notice
and a hearing, the court may revoke such order if such order was
procured by fraud. An order under this section revoking an order of
confirmation shall—

(1) contain such provisions as are necessary to protect any
entity acquiring rights in good faith reliance on the order of
confirmation; and

(2) revoke the discharge of the debtor.

§ 1145. Exemption from securities laws

(a) Except with respect to an entity that is an underwriter as
defined in subsection (b) of this section, section 5 of the Securities
Act of 1933 (15 U.S.C. T7e) and any State or local law requiring
registration for offer or sale of a security or registration or licensing
of an issuer of, underwriter of, or broker or dealer in, a security does
not apply to—

(1) the offer or sale under a plan of a security of the debtor,
of an affiliate participating in a joint plan with the debtor, or of
a sneeessor to the debtor under the plan—

(A) in exchange for a claim against, an interest in, or a
claim for an administrative expense in the case concerning,
the debtor or such affiliate; or

(B) principally in such exchange and partly for cash or
property;

(2) the offer of a security throngh any warrant. option, right
to subscribe, or conversion privilege that was sold in the manner
specified in paragraph (1) of this subsection, or the sale of a se-
curity upon the exercise of such a warrant, option, right, or
privilege;

(3) the offer or sale, other than under a plan, of a security
of an issuer other than the debtor or an affiliate, if—

(A) such security was owned by the debtor on the date of
the filing of the petition;

(B) the issuer of such security is—
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(i) required to file reports under section 13 of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78m) ; and

(ii) in compliance with all applicable requirements
for the continuance of trading in such security on the
date of such offer or sale; and

(C) such offer or sale is of securities that do not exceed—

(i) during the two-year period immediately following
the date of the filing of the petition, four percent of the
securities of such class outstanding on such date; and

(i1) during any 180-day periof following such two-
year period, one percent of the securities outstanding at
the beginning of such 180-day period; or

(4) a transaction by a stockholder in a security that is executed
after a transaction of a kind specified in paragraph (1) or (2)
of this subsection in such security and before the expiration of
40 days after the first date on which such security was bona fide
offered to the public by the issuer or by or through an under-
writer, if such stockbroker ]]srovidas, at the time of or before such
transaction by such stockholder, a disclosure statement approved
under section 1125 of this title, and, if the court orders, informa-
tion supplementing such disclosure statement.

(b) (1) Except as provided in paragraph (2) of this subsection, an
entity is an underwriter under section 2(11) of the Securities Act of
1933 (15 U.S.C. 77b(11) ), if such entity—

(A) purchases a claim against, interest in, or claim for an
administrative expense in the case concerning, the debtor, if such
purchase is with a view to distribution of any security received
or to be received in exchange for such a claim or interest;

(B) offers to sell securities offered or sold under the plan for
the holders of such securities;

(C) offers to buy securities offered or sold under the plan for
the holders of such securities, if such offer to buy is—

(1) with a view to distribution of such securities; and

(ii) under an agreement made in connection with the plan,
with the consummation of the plan, or with the offer or sale
of securities under the plan; or

(D) is an issuer, as used in such section 2(11), with respect to
such securities.

(2) An entity is not an underwriter under section 2(11) of the
Securities Act of 1933 or under paragraph (1) of this subsection with
respect to an agreement that provides only for—

(A) (i) the matching combination of fractional interests in
securities offered or sold under the plan into whole interests; or

(ii) the purchase or sale of such fractional interests among
entities receiving such fractional interests under the plan; or

(B) the purchase or sale for such entities of such fractional
or whole interests as are necessary to adjust for any remaining
fractional interests after such matc.hinﬁ.

(3) An entity other than an entity of the kind ified in para-
graph (1) of this subsection is not an underwriter under section 2(11)
of the Securities Act of 1933 with respect to 