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ot CHAPTER 1—GENERAL PROVISIONS

1. Application of Federal Rules of Civil Procedure.
2, Admiralty procedure; fees and costs.

3. Construction of title.

4. Division of judicial remedies.

5. Action defined.

6. Special proceeding defined.

7. Civil and criminal remedies not merged.

8. Pending action defined.

9. Lost pleadings and papers.

§ 1. Application of Federal Rules of Civil Procedure

(a) Except as otherwise provided in this Code, the forms of process
writs, plemﬁngs, and motions, and the practice and procedure of the
district court in civil actions and roceecEngs are governed by the then
current Federal Rules of Civil Procedure prescribed by the Supreme
Court of the United States pursuant to section 2072 of 'lxltle 28, United
States Code.

(b) Where the Federal Rules of Civil Procedure make applicable
the law of the State in which the district court is held, the law of the
Canal Zone governs proceedings in the United States District Court
for the District of the Canal Zone. The words “state”, “district”, and
“insular possession” include, if appropriate, the Canal Zone. The
term “district court” includes the %mted States Distriet Court for
the District of the Canal Zone. The term “statute of the United
States” includes, as far as concerns proceedings in the United States
District Court for the District of the Canal Zone, an Act of Congress
locally applicable to and in force in the Canal Zone.

§ 2. Admiralty procedure; fees and costs

The practice and procedure in admiralty in the district court, in-
cluding fees and costs, is the same as in the United States district
courts.

§ 3. Construction of title

The rule of the common law, that statutes in derogation thereof are
to be strictly construed, does not apply to this title. This title
establishes the law of the Canal Zone respecting the subjects to which
it relates, and its provisions and all proceedings under it shall be
liberally construed for the purpose of effecting its objects and pro-
moting justice.
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§ 4. Division of judicial remedies

Judicial remedies are divided into (1) actions and (2) special pro-
ceedings.
§ 5. Action defined

An action is an ordinary remedy in a court of justice by which
one party prosecutes another for the deela.ra.t.ionf enforcement, or

protection of a right, the redress or prevention of a wrong, or the
punishment of a public offense.

§ 6. Special proceeding defined
Every remedy other than an action as defined by section 5 of this
title is a special p ing.

§ 7. Civil and criminal remedies not merged

‘When the violation of a right admits of both a civil and criminal
remedy, the right to prosecute the one is not merged in the other.

§ 8. Pending action defined I

An action is pending from the time of its commencement until its
final determination upon appeal, or until the time for appeal has
passed, unless the judgment is sooner satisfied.

§ 9. Lost pleadings and papers

1f an original pleading or paper is lost, the court may authorize a
copy thereof to be filed and used instead of the original.

CHAPTER 3—LIMITATION OF ACTIONS

SUBCHAPTER I—LIMITATION GENERALLY
See.
41, Limitation of civil actions generally ; special proceedings.
42, Periods of limitation.
43. Actions not otherwise provided for.
44. Actions on accounts.
45. No limitation ; action to recover bank deposits; effect of insolvency.

BUBCHAPTER I|l—COMPUTATION OF TIME; TOLLING OF STATUTE OF LIMITATIONS

71. Commenecement of action.

T2, Absence from Canal Zone,

73. Persons under disabillities.

74. Death before expiration of limitation period.
75. Allen enemles in time of war.

T76. New action after reversal of judgment.

T7. Commencement stayed by injunction or statute.
78. Time of existence of disabllity.

79. Two or more disabilities,

80. Acknowledgment or promise ; payment on account.
81, Limitation laws of other jurisdictions.

Subchapter I—Limitation Generally

§ 41. Limitation of civil actions generally; special proceedings

(a) Civil actions are barred unless commenced within the periods
prescribed in this chapter, after the cause of action has acerued, except
where a different limitation is prescribed by statute.

(b) As used in this chapter, “action” includes, when necessary, a
special proceeding of a eivil nature.
§ 42. Periods of limitation

The periods for the commencement of actions are:
(1) Five years

(A) upon a judgment or decree of a court of the United States
or of a State of the United States;
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(B) for mesne profits of real property.
(2) Four years
(A) upon a contract, obligation, or liability founded upon an
instrument in writing;
(B) subject to the provisions of section 44 of this title, to
recover : {

(i) upon a book account whether consisting of one or more
entries;

(ii) upon an account stated based upon an account in
writing, although the acknowledgment of the account stated
need not be in writing;

(iil) a balance due upon a mutual, open, and current
account, the items of which are in writing.

(3) Three years

(A) upon a liability created by statute, other than a penalty or
forfeiture;

gB; for trespass upon or injury to real property;

C) for t&ku}g, detaining, or Imjuring or chattels, in-
cluding actions for the Bpeclﬁc recovery of personal property;

(D) for relief on the ground of fraud or mistake in which case
the cause of action does not accrue until the discovery by the
gjggrieved party of the facts constituting the fraud or mistake.

WO years

(A) upon a contract, obligation, or liability not founded upon
an instrument in writing ; other than that mentioned in paragraph
(2) gB) of this section;

(B) founded upon a contract, obligation, or liability, evidenced
by a certificate, or abstract or guaranty of title of real praperty,
or by a policy of title insurance, in which case the cause of action
does not accrue until the discovery of the loss or damage suffered
by the aggrieved party thereunder;

(C) against a marshal, coroner, or constable upon a liability
incurred by the doing of an act in his official capacity and in
virtue of his office, or by the omission of an official duty including
the nonpayment of money collected upon an execution; except
an action for an escape as provided by paragraph (5) (D) of this
section.

(5) One year
(A) upon a statute for a penalty or forfeiture, when the action
is given to an individual, or to an individual and the Govern-
ment, except when the statute imposing it prescribes a different
limitation
(B) upon a statute, or upon an undertaking in a criminal
action for a forfeiture or penalty to the Government of the Canal

(4)

ne ;

CB for libel, slander, assault, battery, false imprisonment,
uction, or for injury to or for the death of one caused by
wrongful act or neglect of another, or by a depositor against a
bank for the payment of a forged or raised check, or a check that

bears a false or unauthorized indorsement;
(D) against the marshal or other officer for the escape of a
prisoner arrested or imprisoned on civil process.

§ 43. Actions not otherwise provided for

An action for relief not otherwise provided for is barred unless
commenced within four years after the cause of action has accrued.
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§ 4. Actions on accounts

For the purposes of section 42 of this title:

(1) “Book account” means a detailed statement which constitutes
the principal record of one or more transactions between a debtor
and a cre(ﬁbor arising out of a contract or a fiduciary relation, and
shows the debits and credits in connection therewith, and against
whom and in favor of whom entries are made, is entered in the regu-
lar course of business as conducted by the creditor or fiduci and
is kept in a reasonably permanent form and manner and i;?i) in
a bound book, or (B) on a sheet or sheets fastened in a book or to
backing but detachable therefrom, or (C) on a card or cards of a

rmanent character, or is kept in any other reasonably permanent

orm and manner.

(2) Where an account stated is based upon an account of one item,
the cause of action acerues from the date of said item, and where an
account stated is based upon an account of more than one item, the
cause of action accrues from the date of the last item.

(3) In an action brought to recover a balance due upon a mutual,
open, and current account, where there have been reciprocal demands
between the parties, the cause of action acerues from the time of the
last item proved in the account on either side.

§ 45. No limitation; action to recover bank deposits; effect of
insolvency

There is no limitation to actions brought to recover money or other

roperty deposited with a bank, banker, trust company, building and
oan association, or savings and loan society.

This section does not apply to banks, bankers, trust companies,
building and loan associations, and savings and loan societies which
have become insolvent and are in process of liquidation and in such
cases the statute of limitations shall be d to have commenced
to run from the beginning of the process of liquidation. This sec-
tion does not relieve a stockholder of a bankiné corroration or trust
company from the stockholder’s liability provided by law.

Subchapter II—Computation of Time; Tolling of Statute of
Limitations

§ 7. Commencement of action
An action is commenced, within the meaning of this chapter, when
the complaint is filed.

§ 72. Absence from Canal Zone

If, when the cause of action accrues against a person, he is absent
from the Canal Zone, the term herein limited does not begin to run
until his return to the Canal Zone. If,after the cause of action accrues
against a person, he departs from the Canal Zone, the time of his
absence is not part of the time limited for the commencement of the
action.

§ 73. Persons under disabilities

If a person entitled to bring an action is at the time the cause of
action acerues:
(1) under the age of majority;or
(2; mentally incompetent; or
(3) imprisoned on & criminal charge, or in execution under the
sentence of a criminal court for a term less than for life; or
(4) a married woman, and her husband is a necessary party
with her in commencing the action—
the time of the disability is not a part of the time limited for the com-
mencement of the action.
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§ 74. Death before expiration of limitation period

If a person entitled to bring an action dies before the expiration
of the time limited for the commencement thereof, and the cause of
action survives, an action may be commenced by his representatives,
3ftatrh the expiration of that time, and within six months from his

eath.

If a person against whon: an action may be brought dies before the
expiration of the time limited for the commencement thereof, and the
cause of action survives, an action may be commenced against his rep-
resentatives, after the expiration of that time, and within one year
after the issuing of letters testamentary or of administration.

§ 75. Alien enemies in time of war

If a person is an alien subject or citizen of a country at war
with the United States, the time of the continuance of the war is not
part of the period limited for the commencement of an action.

§ 76. New action after reversal of judgment

If an action is commenced within the time prescribed therefor, and
a judﬁ:nent therein for the plaintiff is reversed on appeal, the plaintiff,
or, if he dies and the cause of action survives, his representatives, may
commence a new action within one year after the reversal.

§ 77. Commencement stayed by injunction or statute
When the commencement of an action is stayed by injunction or
statutory prohibition, the time of the continuance of the injunction or
fhrohibition is not part of the time limited for the commencement of
e action.

§ 78. Time of existence of disability
A person may not avail himself of a disability unless it existed at
the time hisright of action accrued.

79. Two or more disabilities

‘When two or more disabilities coexist at the time the right of action
accrues, the limitation does not attach until they are removed.

§ 80. Acknowledgment or promise; payment on account

(a) Anacknowledgment or promise is not sufficient evidence of a new
or continuing contract, by which to take the case out of the operation
of this chapter, unless it is contained in a writing, signed by the
party to be charged thereby.

(b) Notwithstanding subsection (a) of this section, a payment on
account of principal or interest due on a promissory note made by the
party to be charged is a sufficient acknowledgment or promise of a
continuing contract to stop, from time to time as the payment is mad
the running of the time within which an action may be commen
upon the principal sum or upon an installment of prineipal or interest
due on the note, and to start the running of a new period of time, but
such a payment of itself does not revive a cause of action once barred.

§ 81. Limitation laws of other jurisdictions

‘When a cause of action has arisen in a State of the United States, or
in a foreiir; country, and by the laws thereof an action thereon may
not there be maintained against a person by reason of the lapse of
time, an action thereon may not be maintained against him in the
Canal Zone, except in favor of one who has been a resident of the
Zone, and who has held the cause of action from the time it accrued.
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CHAPTER 5—PARTIES
Sec.

121, Assignment of thing in action not to prejudice defense.
122. Married woman as party.

123. Defense by married woman.

124. Seduction; action by unmarried female.

127. Substitution of parties.

128. Actions by or against associates nnder common name; service; judgment,
129. Suing party by fictitions name.

130. Interpleader.

§ 121. Assignment of thing in action not to prejudice defense
In the case of an assignment of a thing in action, the action by the

u.saiinea is without prejudice to any setoff or other defense existing
at the time of, or before, notice of the assignment; but this section
does not apply to a negotiable gromismry note or bill of exchange,
t.ransferra«f in good faith, and upon good consideration, before
maturity.
§ 122, Married woman as party

A married woman may be sued without her husband’s being joined
as a party, and may sue without her husband’s being joined as a party
in alf actions, including those for injury to her paraolhlhbel, slander,
false imprisonment, or malicious prosecution, or for the recovery o
her earnings.
§ 123. Defense by married woman

If a husband and wife are sued together, the wife may defend for

her own right, and if the husband neglects to defend, she may defend
for his right also.

§ 124, Seduction; action by unmarried female

An unmarried female may maintain, as plaintiff, an action for
her own seduction occurring at a time when she was below the age of
21 years or when she was incapable of giving legal consent through
temporary or permanent unsoundness of mind, and may recover
%hmin such damages, pecuniary or exemplary, as are assessed in her

avor.

§ 125. Same; action by parents

(a) An action for the seduction of an unmarried female occurring
at a time when she was below the age of 21 years or when she was
incapable of giving legal consent through temporary or permanent
unsoundness of mind may be maintained by :

(1) the parent entitled to the services and earnings of the
female; or

(2) if both parents are equally entitled to the services and
earnings, the father, or upon his failure to act, the mother; or

g) if the female is illegitimate, the mother.

(b) In an action brought pursuant to this section every element of
damages to either t may be recovered. The action may be main-
tained even though the child is not living with or in the service of the
Plai.ntiﬁ at the time of the seduction.or afterwards, and there is no
oss of service.

§ 126. Actions for wrongful death

(a) Whenever, by an injury done or happening within the Canal
Zone, the death of a person 1s caused by the wrongful act, n
or default of a person or corporation, and the act, neglect or d?a%aulz
is such as will, if death does not ensue, entitle the person injured, or
if the person injured is a married woman, entitle her or her Luaband,
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either individually or jointly, to maitain an action and recover
damages, the person who or corporation which is liable if death does
not ensue is liable to an action for damages, notwithstanding the
death of the person injured, and even though the death is caused
under circumstances which constitute a felony.

(b) An action pursuant to this section shall be brought by and in the
name of the personal representatives and within one year after the
death of the deceased person. This section does not preclude assign-
ment under section 26 of the Federal Employees’ Compensation Act
(5 U.S.C, see. T76), by beneficinries under that Aect or their legal
representatives, of causes of action created by this section.

(¢) An action may not be maintained pursuant to this section if the
person suffering injury and death, or any person for him, has
recovered damages on account of the injury.

(d) In an aefion pursuant to this section the court or jury shall
award such damajes as it deems to be a fair and just compensation
assessed with reference to the pecuniary injury, resulting from the
death, to the surviving spouse and the children of the deceased, and if
there is neither a surviving spouse nor child, then to the parents of the
deceased, and if there is no parent, then to the brothers and sisters
and other blood relatives dependent upon the deceased for support.

(e) Damages recovered in an action pursuant to this section shall be
for the exclusive benefit of the surviving spouse and other persons enu-
merated by subsection (d) of this section, and shall be distributed to
them, in tﬁe order named in that subsection, according to the laws in
force in the Canal Zone applicable to the distribution of estates.

(f) This section does not authorize a suit against the United States
nor modify or repeal any other law.

§ 127. Substitution of parties

An action or proceeding does not abate by the death or disability
of a party, or by the transfer of an interest therein, if the cause of
action survives or continues. The substitution of parties is governed
by Rule 25 of the Federal Rules of Civil ure, including the
time limitations specified in that rule.

§ 128. Actions by or against associates under common name;
service; judgment

When two or more persons, associated in a business, transact the
business under a common name, whether it comprises their names or
not, the associates may sue or be sued by the common name. In
actions against the associates, the summons may be served on one or
more of the associates; and the judgment binds the tjoint. property
of all the associates, and the individual property of the party or
parties served with process, in the same manner as if all had 1
named defendants and had been sued upon their joint liability.

§ 129. Suing party by fictitious name

‘When the plaintiff is ignorant of the name of a defendant, he shall
state that fact in the complaint, and the defendant may be desig-
nated in a pleading or proceeding by any name, and when his true
name is discove the pleading or proceeding must be amended
accordingly.
§ 130. Interpleader

If a plaintiff or defendant makes a claim for interpleader pursuant
to. Rule 22 of the Federal Rules of Civil Procedure and deposits with
the court the money or thin%which is the subject of the claim as
provided by Rule 67 of the Federal Rules of Civil Procedure, the
court may make an order discharging him from liability to any of
the conflicting claimants.
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CHAPTER T—COMMENCEMENT OF ACTIONS; SERVICE
ooy OF PROCESS

161. Bervice on infant or incompetent person.

162. Service by publication ; actions in which authorized.

163. Same ; manner of publication ; service outside Canal Zone.
164. Same; personal judgment.

165. Same; default judgment.

166. Relief from judgment; defendant not personally served.
167. Proof of service,

168. When jurisdiction acquired ; voluntary appearance.

169, Fallure to serve all defendants,

170. Service on nonresident motorists and absent motorista.

§ 161. Service on infant or incompetent person

(a) Service upon an infant is made by delivering a copy of the
summons and of the complaint to him personnH{: and if he is
under the age of 14 years and resides within the Canal Zone also to his
father, mother, or guardian, or if there is none within the Canal Zone
then to any person having the care or control of the infant, or with
whom he resides, or in whose service he is employed.

(b) Service upon an incompetent person is made by delivering a
co%y of the summons and of the complaint to him personally; and
if he resides within the Canal Zone and has been judicially declared
to be incapable of conducting his own affairs and a guardian has been
appointed for him, also to his guardian.

§ 162. Service by publication; actions in which authorized

The court may order that service be made by the publication of the
summons when:

(1) it appears by affidavit to the satisfaction of the court that
the person on whom service is to be made:

EA) resides out of the Canal Zone; or

B; has departed from the Zone; or
(C) after due diligence cannot be found within the Zone; or

(D) conceals himself to avoid the service of summons; or

(E) is a corporation having no officer or other person upon
whom summons may be served who, after due diligence, can be
found within the Zone; and
(2 i:.h also appears by affidavit, or by the verified complaint

on at:

(A) a cause of action exists against the defendant upon
whom service is to be made, or that he is a necessary or proper
pnrtg to the action; or

(B) it is an action which relates to or the subject of which is
real or personal property in the Zone, in which the defendant
person or corporation has or claims a lien or interest, actual or
contingent, or in which the relief demanded consists wholly
or in part in excluding the person or corporation from any
interest therein.

§ 163. Same; manner of publication; service outside Canal Zone

(a) The court by its order for publication shall preseribe the form
of the summons to g:tl:ubhshad, which shall include a brief statement
of the relief demanded.

(b) The court shall direct the Enblication to be made in such news-
paper or newspapers designated by the court as is or are most likely
to give notice to the person to be served, and for such length of time
as may be deemed reasonable, at least once a week for three consecutive
weeks. The last publication against a defendant residing out of the
Canal Zone, or absent therefrom, may not be less than 40 days before
the day on which the defendant is required to appear.
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(¢) In case of publication, if the residence of the nonresident
or absent defendant is known, the court shall direct a copy of the
summons and complaint to be forthwith deposited by the clerk in the
post office, directed to the person to be served, at his place of resi-
dence. If the residence of the defendant is own, it shall be di-
rected to his last known place of residence with the request to forward
if not called for in five days.

(d) Upon application of the plaintiff in a case where service by
publication may be ordered, the court shall authorize personal service
upon the defendant outside the Canal Zone by delivery to him in
person of a true copy of the summons and the complaint, by any

rson not a party to or otherwise interested in the subject matter
in controversy. That service has only the effect of service of sum-
mons by publication. Return on that service shall be made under
oath, with a notation of the time and place of service.

§ 164. Same; personal judgment

Except as provided by a statute of the United States other than
sections 162 and 163 of this title, if jurisdiction is acquired over
a person who is outside the Canal Zone by publication of summons or
by service outside the Canal Zone, the court may render a personal
jud&mmt against him only if he was personally served with a copy
of the summons and complaint, and was a resident of the Canal Zone
(1) at the time of the commencement of the action, or (2) at the
time that the cause of action arose, or (8) at the time of service.

§ 165. Same; default judgment
If the defendant fails to answer the complaint in an action where
the service of the summons was by publication or where the summons
was served outside the Canal Zone, the plaintiff, upon the expiration
of the time for answering, may, upon proof of the publication or
service, and that no answer has ﬁ]&(fL:pply for judgment. The
court shall thereupon require proof to made of the allegations
of the complaint; and require the plaintiff, or his agent, to be exam-
ined, on oath, respecting any payments that have been made to the
plaintiff, or to anyone for his use, on account of any demand men-
tioned in the complaint, and may render judgment for the amount
which he is entitled to recover. In actions involving merely the pos-
session of real property where the complaint is verified and shows by
proper allegations that no party to the action claims title to the real
Eroperty involved, either by accession, transfer, will, or succession
ut only the possession thereof, the court may render judgment upon
proof of occupancy by plaintié‘ and ouster by defendant,

§ 166. Relief from judgment; defendant not personally served

If the summons in an action has not been personally served on
the defendant, the court, on such terms as may be just, may allow
the defendant or his legal representative, at any time within one
year after the rendition of any judgment in the action, to answer to
the merits of the original action.

§ 167. Proof of service
(a) Proof of the service of summons and complaint is as follows:
(1) if served by the marshal or deputy, his certificate thereof;
(2) if by any other person, his affidavit thereof;
(8) in case of publication, the certificate of the clerk of the
court to which a copy of the publication shall be attached; and
a certificate of the clerk showing the deposit of a mpﬁa.of the
aumm%ﬁ and complaint in the post office, if the same has been
® ; or
4) the written admission of the defendant.
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(n.ladln case of service otherwise than by publication, the certificate
or avit shall state the time and place of service.
§ 168. When jurisdiction acquired; voluntary appearance

From the time of the service of a copy of the summons and of the
complaint in a civil action, where service of a copy of the complaint
is required, or of the completion of the publication when service by
publication is ordered, the court has jurisdiction of the parties and
control of all the subsequent proceedings. 3

The voluntary apg)mance of a defendant is equivalent to personal
service of a copy of the summons and of the complaint upon him,

§ 169. Failure to serve all defendants

If the action is against two or more defendants jointly or severally
liable on a contract, and the summons is served on one or more, but
not on all of them, the plaintiff may proceed against the defendants
served in the same manner as if they were the only defendants.

§ 170. Service on nonresident motorists and absent motorists

(a) The use or operation in the Canal Zone of a motor vehicle :

%1; by a nonresident; or

2) in the business of a nonresident ; or Wi

(3) owned by a nonresident if so used or operated with his
| ission, express or implied—
is equivalent to an appointment by the nonresident of the executive
secretary of the Zone Government to be his true and lawful
attorney upon whom may be served the summons in an action against
him, growing out of an accident or collision in which the nonresident
may be involved while using or operat.ingl the motor vehicle in the
Canal Zone, or in which the motor vehicle may be involved while
being used or o in the Canal Zone in the business of the non-
resident or with the permission, express or implied, of the nonresi-
dent owner. That use or operation shall be a signification of the non-
resident’s agreement that the summons against him which is served
in the manner provided in this section shall be of the same legal force
and validity as if served on him personally within the Canal Zone,
and that the appointment of the executive secretary shall be irrevo-
cable and binding on his executor or administrator.

b) If the nonresident dies prior to the commencement of an
action brought pursuant to this section, service of process shall be
made on his executor or administrator in the same manner and on the
same notice as is provided in the case of the nonresident himself,
If an action has been duly commenced under this section by service
upon a nonrcsident who dies thereafter, the court shall allow the
action to be continued against his executor or administrator upon
motion with such notice as the court deems proper.

(¢) Service of the process shall be made by delivering a copy of
the summons and complaint with a fee of $2 for each nonresident to
be served to the executive secretary of the Canal Zone Government
and such service shall be a sufficient service on the nonresident subject
to compliance with subsection (d) or (e) of thissection.

(d) A notice of the service on the executive secretary of the Canal
Zone Government and a copy of the summons and complaint shall be
forthwith sent by or on behalf of the plaintiff to the defendant by
registered or certified mail with return receipt requested. The plain-
tiff shall file with the court the original summons, an affidavit of
compliance with this section, and eiﬂlﬁalr a return receipt purporting
to be signed by the defendant or a_person qualified to receive his
registered or certified mail, in accordance with postal rules and cus-
toms: or, if ncceptance was refused by the defendant or his agent,
the original envelope bearing a notation by the postal authorities that
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receipt was refused, and an affidavit by or on behalf of the plaintiff
that notice of the mailing or refusal was forthwith sent to the de-
fendant by ordinary mail. If notice of service is mailed to a
foreign country, other official proof of delivery of the mail may be
filed in case the postal authorities are unable to obtain a return re-
ceipt. The foregoing o&apem shall be filed within 30 days after the
return receipt, other official proof of delivogé or original envelope
bearing a notation of refusal is received by the plaintiff. Service of
process is complete 10 days after such paﬂgem are filed. The return
receipt or other official proof of delivery shall constitute presumptive
evidence that the notice mailed was received by the defendant or a
person qualified to receive his registered or certified mail; and the
notation of refusal shall constitute presumptive evidence that the re-
fusal was by the defendant or his agent.

(e) In lieu of the mailing required by subsection (d) of this section,
a notice of service on the executive secretary of the Canal Zone
Government and a copy of the summons and complaint may be served
on the defendant personally outside the Canal Zone. e service
may be made by a resident of the Canal Zone not interested in the
action, by a duly constituted public officer qualified to serve like
Bmaa in the place where the service is made, by an attorney at law

uly qualified to practice in the state or country where the service is
made, or by a United States marshal or his deputy. Proof of personal
service outside the Canal Zone shall be filed with the court within 80
days after the service, and service of process is complete 10 days after
proof thereof is filed. :

(f) The court may order necessary continuances to afford the de-
fendant reasonable opportunity to defend the action.

(g) The executive secretary shall keep a record of all process served
upon him under this section and the record shall show the day and
hour of service,

(h) This section also applies to & resident who departs from the
Canal Zone subsequent to the accident or collision and remains absent
therefrom for 30 days continuously, whether the absence is intended
to be temporary or permanent, and to his executor or administrator.

o CHAPTER 9—PLEADINGS

201. Statute of limitations, how pleaded.
202. Counterclaim not barred by death or assignment.
203, Libel and slander; complaint.
204. Bame; answer.
§ 201. Statute of limitations, how pleaded

In pleading the statute of limitations it is not to state the
facts showing the defense, but it may be stated generally that the cause
of action is barred by the provisions of section——[giving the num-
ber of the ion and subgivision thereof, if it is so divided, relied
upon] of thé title. If the allegation is controverted, the party plead-
ing must establish, on the trial, the facts showing that the cause of
action is so barred.

§ 202. Counterclaim not barred by death or assignment

When cross demands have existed between persons under such cir-
cumstances that, if one had brought an action against the other, a
counterclaim could have been set up, the two demands shall be deemed
compensated, so far as they equal each other, and neither can be de-
prived of the benefit thereof by the assignment or death of the other.
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§ 203. Libel and slander; complaint

In an action for libel or slander it is not necessary to state in the
complaint any extrinsic facts for the purpose of showing the applica-
tion to the plaintiff of the defamatory matter out of which the cause
of action arose; butrtlsmﬁmmttostﬁ ,thn.txtwnapnb—
lished or spoken concerning the If the allegation is con-
trovartedthaplamhﬂmustaatabluhonthamal t it was so
pu or spoken.
§ 204. Same; answer

In the actions spaclﬁed by section 203 of this title the defendant

ny zol:hthetruthofthamatterahl.rgsdm
defamatory, and nn ting circumstances to reduce the amount
of damages; and whether he proves the justification or not, he may
give in evidence the mitigating circumstances.

CHAPTER 11—PROVISIONAL REMEDIES
SUBOHAPTER I—OIVIL ARREST AND BAIL

Restriction on civil arrest.
Grounds for arrest.
Affidavit to obtain order.

Time order made ; form.

Delivery of order and affidavit to marshal and defendant.
Arrest and custody of defendant.

Discharge on bail or deposit.

Giving of bail.

Surrender of defendant.

Arrest by bail ; exoneration and liability of bail.
Enforcement of liability of bail.

Exoneration of bail.

Return of marshal; filing of undertaking ; acceptance or rejection of bail.
Notice of justlncation of bail ; new undemkin‘

Allowance of bail ; exoneration of marshal.
Cash deposit in lieu of bail.
Payment of deposit into court.
Substitution of bail for deposit.
Disposition of deposit.
Liability of marshal as bail.
Proceedings on judgment against marshal.
Vacation of order of arrest ; reduction of bail.

BRERESSENERYANNSEERERRERESR

BUBCHAFTER II—CLAIM AND DELIVERY OF PERBONAL PROPERTY

Claim for delivery.
Affidavit; contents.

property.
Exception to defendant’s sureties; justification.
Qualifications of sureties.
Property concealed in building or inclosure.
Keeping and delivery of property ; fees and expenses.
. Claims by third persons.
m Filing md return by marshal.
808. Order plaintiff in possession.
804. Affidavit stating incorrect value; judgment against officer or sureties.

ESEEREERERE
i
e
g
'

SBUBCHAFTER III—INJUNCTIONS

Injunction defined; grant and enforcement.
322, Grounds for grant or denial of injunction.

B
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BUBCHAFTER IV—ATTACHMENT

Bec.
841. Actions in which authorized.

843. Undertaking on attachment; exceptions to sureties.

844. Direction and command of writ; more than one defendant.

345. Property subject to attachment; sale to satisfy judgment.

346. Method of attaching real and personal property; garnishment.

347. Attachment lien on real property.

848. Garnishment; notice to garnishee,

349. Same; Habllity of

350. Same; examination of garnishee and defendant: order for delivery or
memorandum of property.

351. Marshal's return; inventory; memorandum of garnishee.

352, Perishable property; custody of other property; collection of debts and
credits.

353. Sale of attached property.

354. Claims by third persons.

355. Satisfaction of judgment.

356. Collection of balance due; return of surplus.

357. Plaintiff’s remedies 1f execution is unsatisfied.
358. Judgment for defendant; discharge of attachment.
359. Discharge of attachment on defendant's undertaking.
860. Requirements for defendant’s undertaking.

361. Discharge of attachment irregularly issued.

362. Return of writ; filing order releasing attachment.
363. Release of real property from attachment.

. Attachment of interest in decedent’s estate.

g

BUBCHAPTER V—RECEIVERS

Appointment of receivers generally.

Appointment of receivers upon dissolution of corporations.
Qualifications of recelvers; undertaking on ex parte appointment.
Oath and undertaking of recelver.

Powers of recelvers.

Investment of funds.

Unclaimed funds in receiver’s hands.

RagiaRs

SUBCHAFPTER VI—DEPOSITS IN COURT ; HANDLING OF FUNDS BY CLERK

411. Order for deposit of money or property or delivery to another party.

412. Enforcement of order.

413. Money deposited in registry of court.

414. Deposit of sums over $200 in depositary ; disbursements ; records.

415. Maintenance of general deposit account; interest; commission; deposit of
funds.

417, Deputy clerks and acting clerks,
418, Disposition of unclaimed funds by clerk.

Subchapter I—Civil Arrest and Bail

§ 241. Restriction on civil arrest

A person may not be arrested in a civil action, except as prescribed
in this Code.
§ 242. Grounds for arrest

The defendant may be arrested :

(1) in an action for the recovery of money or damages on a
cause of action arising upon contract, ex%ress or implied, when
the defendant is about to depart from the Canal Zone with intent
to defraud his cmd}tors ;ﬁ . .

(2) in an action for a fine or penalty, or for money or prope
embezzled, or fraudulently misa plied' or convem{i tophis 0::!{
use, by a public officer, or an officer 91‘- a corporation, or an at-
torney, factor, broker, agent, or clerk, in the course of his employ-
ment as such, or by an{ other person in a fiduciary capacity;
or for misconduct or neglect in office, or in a professional employ-
ment, or for a willful violation of duty;
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3) in an action to recover the possession of personal property
ungnatly detained, when the property, or a part thereof, has been
concealed, removed, or disposed of, to prevent its being found or
taken by the marshal;

(4) when the defendant has been guilty of a fraud in contract-
ing the debt or incurring the obligation for which the action is
brought; or in concealing or disposing of the property for the
taking, detention, or conversion, of which the action is brought;

or
5) when the defendant has removed or dl?omd of his prop-
ert(y,)or is about to do so, with intent to defraud his creditors.

§ 243. Affidavit to obtain order

An order for the arrest of the defendant may be made when
it appears to the court, by the affidavit of the plaintiff, or other
person, that a sufficient cause of action exists, and that the case is one
of those specified by section 242 of this title. The affidavit shall be
either upon personal knowledge or upon information and belief; and
when upon information and belief, it shall state the facts upon which
the information and belief are founded. If an order of arrest is made,
the affidavit shall be filed with the clerk of the court.

§ 244, Security by plaintiff

Before making an order of arrest, the court shall require a written
undertaking on the part of the plaintiff, with sureties in an amount to
be fixed by the court, which must be at least $500, to the effect that the
plaintiff will pay all costs which may be adjudged to the defendant,
and all damages which he may sustain by reason of the arrest, if the
arrest is wrongful or without sufficient cause, not exceeding the sum
specified in the undertaking. The undertaking shall be filed with
the clerk of the court.

§ 245. Time order made; form

An order of arrest may be made at the time of the issuing of the
summons, or at any time afterwards before judgment.

The order shall require the marshal forthwith to arrest the defend-
ant and hold him to bail in a specified sum, and to return the order
at a time therein mentioned, to the clerk of the court.

§ 246. Delivery of order and affidavit to marshal and defendant

The order of arrest, with a copy of affidavit upon which it is made,
shall be delivered to the marshal, who, upon arresting the defendant,
shall deliver to him a copy of the affidavit, and also, if desired, a copy
of the order of arrest.

§ 247. Arrestand custody of defendant

The marshal shall execute the order of arrest by arresting the
defendant and keeping him in custody until discharged by law.

§ 248. Discharge on bail or deposit

The defendant, at any time before execution, shall be discharged
from the arrest, either upon giving bail or upon depositing the amount.
mentioned in the order of arrest.

§ 249. Giving of bail

The defendant may give bail by causing a written undertaking to be
executed hgltwo or more sufficient sureties, to the effect that they are
bound in the amount mentioned in the order of arrest, that the de-
fendant will at all times render himself amenable to the process of
the court, during the pendency of the action, and to such as may be
issued to enforce the judgment therein, or that they will pay to the
Et]::iintiﬂ the amount of any judgment which may be recovered in the

on.
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§ 250. Surrender of defendant

At any time before judgment, or within 10 days thereafter, the bail
may surrender the defendant in their exoneration; or he may sur-
render himself to the marshal.

§ 251. Arrest by bail ; exoneration and liability of bail

For the purpose of surrendering the defendant, the bail, at any time
or place before they are finally charged, may themselyes arrest him, or,
by a written authority indorsed on a certified copy of the undertaking,
may empower the marshal to do so.

Upon the arrest of defendant by the marshal, or uson his delivery
to the marshal by the bail, or upon his own surrender, the bail are
exonerated, if the armt}t(:elivery, or surrender takes place before the
expiration of 10 days after judgment; but if the arrest, delive?, or
surrender is not made within 10 days after judgment, the bail are
finally charged on their undertaking, and bound to pay the amount
of the judgment within 10 days thereafter.

§ 252. Enforcement of liability of bail

If the bail neglect or refuse to pay the judgment within 10 days
after they are finally charged, the court may, on motion made as pro-
vided by section 438 of Title 3, enter judgment against the bail for
the amount of the original judgment.

§ 253. Exoneration of bail

The bail are e;:onmhtﬁd by the death o{) tb}fm dl:fg?ﬂ;l:gh or his fll';?l;

risonment in jail or in the penitentiary, or i ischarge
{)ha obligation]to render himself amm:ga’.ble byo the process.
§ 254. Return of marshal; filing of undertaking; acceptance or

rejection of bail

Within the time limited for that purpose, the marshal shall file the
order of arrest in the office of the clerk of the court in which the action
is pending, with his return indorsed thereon, together with a copy of
the undertaking of the bail. He shall retain in his ion the
original undertaking until filed, as herein provided. the plaintiff,
within 10 days thereafter, does not serve upon the marshal a notice
that he does not accept the bail, he is deemed to have accepted th
and the marshal is exonerated from liability. If a notice is not serv:
v}itﬁ]}:;in 10 days, the original undertaking shall be filed with the clerk
of the court.

§ 255. Notice of justification of bail ; new undertaking

Within five days after the receipt of notice, the marshal or defend-
ant may give to the plaintiff or Em attorney notice of the justifica-
tion of the same, or other bail, specifying the places of residence and
occupations of the latter, before the jugge or clerk of the court, at
a specified time and place; the time to be not less than five nor more
than 10 days thereafter, except by consent of the parties. If other
bail is given, there must be & new undertaking.

§ 256. Qualifications of bail
The qualifications of bail are as follows:
1) each must be a resident of the Canal Zone ; and

(2) each must be worth the amount specified in the order of
arrest, or the amount to which the order is reduced, as provided in
this subchapter, over and above all his debts and liabilities, exclu-
sive of property exempt from execution; but the judge or clerk,
on justification, may allow more than two sureties to justify
severally, in amounts less than that expressed in the order, if the
wnole justification is equivalent to that of two sufficient bail.
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§ 257. Justification of bail

For the pu?[:ea of justification, each of the bail must attend before
the judge or clerk, at the time and place mentioned in the notice, and
may be examined on oath on the part of the plaintiff, touching his suf-
ficiency, in such manner as the judge or clerk may thinb]:‘fmper. The
examination shall be reduced to writing, and subseribed by the bail,
if required by the plaintiff.
§ 258. Allowance of bail ; exoneration of marshal

If the judge or clerk finds the bail sufficient, he shall annex the
examination to the undertaking, indorse his allowance thereon, and
im??x them to be filed, and the marshal is thereupon exonerated from

1ability.

§ 259. Cash deposit in lieu of bail

Instead of giving bail, the defendant may, at the time of his arrest,
deposit with E:];gamhni the amount mmtgmed in the order. If the
amount of the bail is mduﬁ ac;(rmvided in this subchapter, the
defendant may deposit the reduced amount instead of giving bail.
In either case the marshal shall give the defendant a certificate of
the deposit made, and the defendant shall be discharged from custody.

§ 260. Payment of deposit into court

Immediately after the deposit, the marshal shall pa.f it into court,
and take from the clerk receiving it two certificates of the payment,
one of which he shall deliver to the plaintiff’s attorney, and the other
to the defendant. For any default in making the payment, the same
proceedings may be had on the official bond of the marshal, to collect
the sum deposited, as in other cases of delinquency.
§ 261. Substitution of bail for deposit

If money is deposited, as provided by sections 259 and 260 of this
title, bail may be given and ma.g ghu:tdy upon notice, at any time before
judgment; and on the filing o undertaking and justification with
the clerk, the money deposited shall be refunded to the defendant.
§ 262. Disposition of deposit

If money has been deposited and remains on deposit at the time
of the recovery of a judgment in favor of the plaintiff, the clerk shall
under the direction of the court, a p? it in satisfaction thereof; and
after sutisﬁing the judgment, m&n the lus, if any, to the de-
fendant. the judgment is in favor of the defendant, the clerk shall,
under like direction of the court, refund to him the whole sum de-
posited and remaining unapplied.
§ 263. Liability of marshal as bail

If, after being arrested, the defendant escapes or is rescued, the
marshal is liall!;]% as bail; but he may dischal?; himself from the
liability by the giving of bail at any time before judgment,
§ 264. Proceedings on judgment against marshal

If a ju t is recovered against the marshal upon his liability
as bail, and an execution thereon is returned unsati in whole or
in part, the same proceedings may be had on his official bond, for
the recovery of the whole or any deficiency, as in other cases of
delinquency.
§ 265. Vacation of order of arrest; reduction of bail

(a) A defendant arrested may, at any time before the trial of the
action, or if there is no trial, before the entry of judgment, apply to
the court, upon reasonable notice, to vacate the order of arrest or to
reduce the amount of bail. If the application is made upon affidavits
on the part of the defendant, but not otherwise, the plaintiff may
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oppose it by affidavits or other proofs, in addition to those on which
the order of arrest was made.

(b) If, upon the alzﬁgicn.tion, it appears that there was not sufficient
cause for the arrest, the order sh vacated ; or if it appears that
the bail was fixed too high, the amount shall be reduced.

Subchapter II—Claim and Delivery of Personal Property

§ 291. Claim for delivery

The plaintiff in an action to recover the possession of personal prop-
erty may, at the time of issuing the summons, or at any time before
answer, claim the delivery of the property to him as provided in this
subchapter.

§ 292. Affidavit; contents

If a delivery is claimed, an affidavit shall be made by the
plaintiff, or by someone in his behalf, showing:

(1) that the plaintiff is the owner of the property claimed, par-
ticulzi.rlriI describing it, or is entitled to the possession thereof;

{2 at the property is wrongfully detained by the defendant;

3) the alleged cause of the detention thereof, according to his
best owledﬁ,ainformation, and belief;

(4) that it has not been taken for a tax, assessment, or fine, pur-
suant to a statute; or seized, under an execution or an attachment
against the property of the plaintiff; or, if so seized, that it is by
statute exempt such a seizure; and

(5) the actual value of the property.

8 293. Requisition to marshal to take property

The plaintiff or his attorney may, t'.hvmmE:,I by an indorsement in
writing upon the affidavit, require the ma to take the property
from the defendant.

§ 294. Undertaking by plaintiff ; taking of property; service on
defendant

Upon a receipt of the affidavit and notice, with a written undertak-
ing, executed by two or more sufficient sureties, approved by the
marshal, to the effect that they are bound to the defendant, in double
the value of the property as stated in the affidavit for the prosecution
of the action, for the return of the property to the defendants, if
return thereof is adju; , and for the payment to him of such sum
as may from any cause be recovered against the plaintiff, the marshal
shall forthwith take the property described in the affidavit, if it is in
the possession of the defendant or his agent, and retain it in his
custody. He shall, without delay, serve on the defendant a copy of
the affidavit, notice, and undertaking, by deliverinﬁ them to him per-
sonally, if he can be found, or to his agent from whose possession the
property is taken; or, if neither can be found, by leaving them at the
usual p]ace of abode of either, with a person of suitable age and
discretion, or, if neither has any known place of abode, by putting
them in the nearest post office, directed to the defendant.

§ 295. Exception to plaintiff’s sureties; justification

The defendant. , within two days after the service of a copy of
the affidavit and un ertnkin‘i, give notice to the marshal that he ex-
cepts to the sufficiency of the sureties. If he fails to do so, he is
deemed to have waived all objections to them.

When the defendant excepts, the sureties shall {ustify on notice in
like manner as upon bail on arrest. The marshal is responsible for
the sufficiency ofo the sureties until the objection to them is either
waived or until they justify. If the defendant excepts to the sureties,
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h?‘l may not reclaim the property as provided by section 296 of this
title.

§ 296. Undertaking by defendant for return of property

At any time before the delivery of the property to the plaintiff, the
defendant may, if he does not except to the sureties of the plaintiff,
require the return thereof, upon giving to the marshal a written under-
taking, executed by two or more sufficient sureties, to the effect that
m are bound in double the value of the property, as stated in the

avit of the plaintiff, for the delivery t f to the plaintiff, if

the delivery is adjudged, and for the payment to him of such sum
as may, for any cause, be recovered against the defendant. If a re-
turn of the property is not so required within five days after the taking
and service of notice to the defendant, it shall be delivered to the
plaintiff, except as provided by section 801 of this title.
§ 297. Exception to defendant’s sureties; justification

The plaintiff may, within two days after service upon him of a
copy of the unde given to the marshal pursnant to section 296
of this title, give notice to the marshal that he excepts to the sufficien
of the sureties. If he fails to do so, he is deemed to have waived all
obisct.ions to them.

f the plaintiff excepts, the defendant’s sureties, upon notice to
the plaintiff of not less than two nor more than five days, shall justify
before the judge or clerk of the court, in the same manner as upon bail
on arrest; and upon the justification the marshal shall deliver the
property to the defendant. The marshal is responsible for the defend-
ant’s sureties until they justify, or until the justification is completed
or waived, and may retain the property until that time. If they, or
others in their place, fail to justify at the time and place appointed, he
shall deliver the property to the plaintiff.

§ 298. Qualifications of sureties

The qualifications of sureties shall be such as are prescribed by
this title, in respect to bail upon an order of arrest.
§ 299. Property concealed in building or inclosure

If the property, or any part thereof, is concealed in a building
or inclosure, the marshal shall publicly demand its delivery. If it
is not delivered, he shall cause the building or inclosure to be broken
open, and take the property into his possession.
§ 300. Keeping and delivery of property; fees and expenses

‘When the marshal has taken property as Emvidad by this subchap-
ter, he shall keep it in a secure place, and deliver it to the party en-
titled thereto, upon receiving his fees for taking and his necessary
expenses for keeping the same.
§ 301. Claims by third persons

If the property taken is eclaimed by a person other than the de-
fendant or his agent, the provisions applicable in cases of third party
claims after levy under execution apply.
§ 302. Filing and return by marshal

The marshal shall file the notice, undertaking, and affidavit, with
his proceedings thereon, with the clerk of the court, within 20 days
after taking the property mentioned therein.
§ 303. Order protecting plaintiff in possession
. After the pmperti has been delivered to the plaintiff as provided
in this subchapter, the court shall, by appropriate order, protect the
Ez:l:let:iﬂ' in possession of the property until the final determination of

on.
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§ 304. Affidavit stating incorrect value; judgment against officer
or sureties
When, in an action to recover the possession of personal property,
the person making an affidavit did not truly t-xi:at.t[a,m the vahl:e of the
roperty, and the officer taking the property or the sureties on a
d or undertaking are sued for taking it, the officer or sureties
may in their answer set up the true value of the property, and that
the person in whose behalf the affidavit was made was entitled to the
possession of the property when the affidavit was made, or that the
value in the affidavit stated was inserted by mistake, the court shall
disregard the value as stated in the affidavit, and give judgment ac-
cording to the right of possession of the property at the time the
affidavit was made,

Subchapter III—Injunctions

§ 321. Injunction defined; grant and enforcement

An injunction is & writ or order requiring a person to refrain from
a particular act. It may be granted by the district court, or the ju
thereof, in any action brought in that court; and when granted by
the judge, it may be enfo as an order of the court.

§ 322, Grounds for grant or denial of injunction
(a) An injunction may be granted when:

(1) it ap: by the mmilaint that the plaintiff is entitled
to the relieg demanded, and the relief, or any part thereof, con-
sists in restraining the commission or continuance of the act com-
plained of, either for a limited 1perit.w:l or tually ;

(2) it appears by the complaint or affidavits that the com-
mission or continuance of an act during the litigation would
produce waste, or great or irreparable injury, to a party to the
action;

(8) it appears, during the litigation, that a party to the action
is doing, or threatens, or is about to do, or is procuring or suffer-
ing to be done, an act in violation of the rights of another party
to the action ing the subject of the action, and tending
to render the judgment ineffectual ; >

4) pecuniary compensation would not afford adequate relief;

{5 it would be extremely difficult to ascertain the amount of
compensation which would afford adequate relief:

_ (6) the restraint is necessary to prevent a multiplicity of judi-

proceedings; or
(7) the ob]igtion arises from a trust.
(b) An injunction may not be granted to:

(1) stay a judicial gmc@ng pending at the commencement
of the action in which the injunction is demanded, unless the
restraint is necessary to prevent a multiplicity of proceedings;

(2) prevent the execution of a public statute by officers of the
law for the public benefit;

(3) prevent the breach of a contract, the performance of which
would not be specifically enforced; or

(4) prevent the exercise of a public or private office, in a law-
ful manner, by the person in possession.
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Subchapter IV—Attachment

§ 341. Actions in which authorized

(a) The plaintiff, at the time of issuing the summons or at any
time afterward, may have the property of the defendant attached, as
security for the satisfaction of any judgment that may be mquregi
unless the defendant gives security to pay the judgment, as provid
in this subchapter, in the following cases:

(1) in an action upon a contract, express or implied, for the
direct pat.iment. of money, where the contract is made or is pay-
able in the Canal Zone, and is not secured by a mortgage or
lien upon real or personal properr:g, or a pledge of personal
property, or, if originally so secured, the security has, without
any act of the plaintiff or the person to whom the security was
gi?;n, become valueless; St !

in an-action u; a contract, express or 1mplied, against
a defendant not msid$ in the Canal Zone, or whol:.'.an not after
due diligence be found within the Canal Zone, or who conceals
himself to avoid service of summons; or

(3) in an action against a defendant not residing in the Canal
Zone, or who has from the Canal Zone, or who can not
after due diligence be found within the Canal Zone, or who con-
ceals himsggn to avoid servmefmgli summons, to recover a sum of
money as , arising an injury to person or pro
in tlg Canal 2&“::, in consequence of ot gence, ﬂ-aud,por getflg

act.

(b) An action upon any liability, existing under the laws of the
Zone, of a spouse, relative or kin for the support, main-
tenance, care or necessaries furnished to the other spouse, or other rel-
atives or kindred, is deemed to be an action upon an implied con-
tract within the term as used throughout all paragraphs of subsec-
tion (a) of this section.
8 342, Affidavit for attachment

The clerk of the court shall issue the writ of attachment upon receiv-
ing an affidayit by or on behalf of the plaintiff showing :
(1) the facts specified by section 341 of this title which entitle
him to the writ;
(2) the amount of the indebtedness claimed, over and above all
le%nl setoffs or counterclaims, or the amount claimed as damages;
an:

(3) that the attachment is not sought, and the action is not
mﬁeﬂ, to hinder, delay, or defraud any creditor of the de-

§ 343. Undertaking on attachment; exceptions to sureties

Before issuing a writ of attachment, the clerk shall require a writ-
ten undertaking on the part of the plaintiff, in a sum not less than
$200 and not exceeding the amount claimed by the plaintiff, with
sufficient sureties, to the effect that if the defendant recovers jutég—
ment, the plaintiff will pay all costs that may be awarded to the
defendant and all damages which he may sustain by reason of the
attachment, not exceeding the sum specified in the undertaking, and
that if the attachment mgdiachn.rgad on the ground that the plaintiff
was not entitled thereto pursuant to section 341 of this title, the plain-
tiff will all damages which the defendant may have sustained by
m&l:n of the attachment, not exceeding the sum specified in the
undertaking.
At any time after the issuing of the attachment, but not later than
five days after actual notice of the levy thereof, the defendant may ex-



-300-

cept to the sufficiency of the sureties. If he fails to do so, he is deemed
to have wnived all objections fo them. When excepted to, the plain-
tif’s sureties, upon notice to the defendant of not less than two or more
than five days, shall justi? before the judge or clerk of the court in
the same manner as upon bail on arrest; and upon failure to justify,
or if others in their place fail to justify, at the time and place ap-
point]:d, the judge or clerk shall issue an order vacating the writ of
attachment.

§ 344. Direction and command of writ; more than one defendant

(a) The writ of attachment shall be directed to the marshal, and
require him to attach and safely keeF all the property of the defendant
within the Canal Zone not exempt from execution, or so much thereof
as may be sufficient to satisfy the plaintiff’s demand against the de-
fendant, the amount of which shall be stated in conformity with the
complaint, unless the defendant gives him security by the undertaking
of at least two sufficient sureties in an amount sufficient to satisfy the
demand against the defendant, besides costs, or in an amount equal
to the value of the egropertv of the defendant which has been or is
about to be attached; in which case to take such undertaking.

(b) If the action is against more than one defendant, any defendant
whose property has been or is about to be attached in the action may
give the marshal the undertaking, and the marshal shall take the same,
and the undertaking shall not subject the defendant to or be answer-
able for any demand against any other defendant, nor shall the mar-
shal thereby be prevented from attaching or be obliged to release from
attachment, any property of any other defendant. The defendant,
at the time of giving the undertaking to the marshal, shall file with the
marshal a verified statement wherein the defendant shall aver and
declare that the other defendant or defendants in the action in which
the undertaking was given has or have not any interest or claim of
any nature whatsoever in or to the property. The statement shall
further contain the character of the defendant’s title and the manner
in which he acquired title to the attached property. Before the at-
tachment is released, the undertakin reqmrec})e by this section must
be approved by the judge or, in the absence or disability of the judge,
by the clerk of the court.

§ 345. Property subject to attachment; sale to satisfy judgment

The rights or shares which the defendant may have in the stock of
a corporation or company, together with the interest and profit
thereon, and all debts due the defendant, and all other property in
the Canal Zone of the defendant not exempt from execution, may be
attached, and if judgment be recovered, be sold to satisfy the judg-
ment and execution.

8§ 346. Metlm:l of attaching real and personal property; garnish-
men

The marshal to whom the writ of attachment is directed and
delivered shall execute it without delay, and if the undertaking
specified bf' section 344 of this title is not given, as follows:

(1) Real property shall be attached by filing with the registrar
of property a copy of the writ, together with a deseription of the
property attached, and a notice that it is attached; and by leaving a
similar copy of the writ, description, and notice with an occupant of
the property, if there is one; if not, then by posting it in a conspicuous
place on the property attached.

(2) Real property, or an interest therein, be}onﬁi:f to the defend-
ant, and held by any other person, shall be attached, by filing with
the registrar of property a copy of the writ, together with a descrip-
tion of the property, and a notice that the real property, and any
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interest of the defendant therein, held by or standing in the name
of the other person [naming him], are attached; and by leaving
with the uccupanz.l,uilf any, and with the other person, or his agent,
if known and within the Canal Zone, or at the residence of either,
if within the Canal Zone, a copy of the writ, with a similar descrip-
tion and notice. If there is no occupant of the propﬂ a copy of
the writ, together with the description and notice, shall be posted
in a conspicuous place upon the property. The registrar shall index
the at ent. when filed, in the names both of the defendant and
of the person by whom the property is held.

3) Personal property, capable of manual delivery, shall be at-
tached by taking it into custody.

(4) Stocks or shares, or interest in stocks or shares, of any cor-
poration or company, shall be attached by leaving with the presi-
dent, or other head of the same, or the secretary, cashier, or other
m i t thereof, a copy of the writ, and a notice stating
that the s or interest of the defendant is attached, in pursuance
of the writ.

(5) Debts and credits and other personal property, not capable of
manual delivery, shall be attached by leaving with &e person owing
the debts, or having in his possession, or under his control, the credits
and other personal property, or with his agent, a copy of the writ,
and a notice that the debts owing by him to the degendant, or the
credits and other personal ipm rty in his possession, or under his
control, belonging to the de andl:nt, are attached in pursuance of the
writ. In the case of attachment of growing crops, a copy of the
writ, together with a descril)tion of the property attached, and a
notice that it is attached, shall be recorded the same as in the attach-
ment of real property.

§ 347. Attachment lien on real property

(a) The lien of the attachment on real property attaches and be-
comes effective upon the filing of a copy of the writ, together with a
description of the property attached and a notice that it is attached,
with the registrar of property. If the marshal does not complete the
execution of the writ in the manner prescribed by section 346 of this
title within 15 days next following the filing in the registrar’s office
the lien shall cease.

(b) The attachment shall be a lien upon all real property attached
for a period of three years after the date of levy unless sooner released
or discharged as provided by this subchapter, by dismissal of the action
or by entry and docketing of judgment in the action. At the expira-
tion of three years the lien shall cease and any proceeding or proceed-
ings against the property under the attachment shall be barred.
Upon motion of a party to the action, made not less than five nor more
than 60 days before the expiration of the period of three years, the
court in which the action is pending may extend the time of the lien
for a period not exceeding two years the date on which the
original lien would expire, and the lien shall be extended for the
period specified in the order upon the filing, before the expiration of
the existing lien. of a certified copy of the order with the registrar of
Emgerty. The lien may be extended from time to time in the manner

erein prescribed.
§ 348. Garnishment; notice to garnishee

Upon receiving information in writing from the plaintiff or his
attorney, that a person has in his possession, or under his control,

or other personal pro belonging to the defendant, or
owes a debt to the defendant, the marshal shall serve upon the person
a copy of the writ, and a notice that the credits, or other property
or debts, as the case may be, are attached in pursuance of the writ.
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§ 349. Same; liability of garnishee

Persons having in their possession, or under their control, credits
or other personal pro belonging to the defendant, or owing debts
to the defendant at the time of service upon them of a copy of the
writ and notice, as rrowded by sections 346 and 348 of this title, unless
the property is delivered up or transferred, or the debts are paid to
the marsha ,d:i;e liablelt&; e mtiﬂ fo:ij;];ﬁa arréJ:&mt of the é:mdits,
property, or unti at ent is di or any judgment
recovered by hh;srm satisfied. .

§ 350. Same; examination of garnishee and defendant; order
for delivery or memorandum of property

(a) Personsowing debts to the defendant, or having in their posses-
sion or under their control, credits or other personal property
belonging to the defendant, may be required to attend before the
court, or in case of the absence or disability of the judge before the
clerk of the court, and be examined on oath respecting the same.
The defendant may also be required to attend for the purpose of
givinfh information respecting his property, and may be examined
oan oatn.

(b) In lieu of, or in addition to, examination before the court, the
plaintiff may examine any person referred to in subsection (a) of this
section, including the defendant, in the manner provided by the
Federal Rules of Civil Procedure for taking depositions.

(e) After the examination, the court may order personal property,
capable of manual delivery, to be delivered to the msrshnron such
terms as may be just, having reference to any liens thereon or claims
against it, and a memorandum to be given of all other personal prop-
erty, containing the amount and description thereof.

§ 351. Marshal’s return; inventory ; memorandum of garnishee

The marshal shall make a full inventory of the pro attached,
and return it with the writ. To enable him to make a return as
to debts and credits attached, he shall request, at the time of service,
the party owing the debt or having the credit to give him a memoran-
dum, stating the amount and description of each; and if the memo-
randum is refused, he shall return the fact of refusal with the writ.
The party refusing to give the memorandum may be required to pay
the costs of any proceedings taken for the purpose of obtaining in-
formation respecting the amounts and description of the debt or credit.

§ 352. Perishable property ; custody of other property; collection
of debts and credits

If any of the property attached is perishable, the marshal shall
sell it in the manner in which such property is sold on execution.
The proceeds, and other property attached by him, shall be retained
by him to answer any 'uxg-ment that may be recovered in the action,
unless sooner subjected to execution upon another judgment recov-
ered previous fto the issuing of the attachment, Debts and credits
attached may be collected him, if it can be done without suit,
The marshal’s receipt is a sufficient discharge for the amount paid.

§ 353. Sale of attached property

If property is taken by an officer under a writ of attachment,
and it is made to appear satisfactorily to the court that the
interest of the parties to the action will be subserved by a sale thereof,
the court may order the property to be sold in the same manner as
property is sold under an execution, and the proceeds to be deposited
m the court to abide the judgment in the action. The order may
be made only upon notice to the adverse party or his attorney, if
the party has been personally served with a summons in the action,
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§ 354. Claims by third persons

If a third person claims anﬁ attached personal property as his
Propert , the provisions applicable in cases of third party claims after
evy under execution apply.

§ 355, Satisfaction of judgment

If jndfgmant is recovered by the plaintiff, the marshal shall satisfy
it out of the property attached by him which has not been delivered
to the defendant or a claimant, or subjected to execution on another
judgment recovered previous to the issuing of the attachment, if it is
sufficient for that purpose:

(1) by paying to the plaintiff the proceeds of all sales of
perishable property sold by him, or of any debts or credits col-
lected by him, or so much as are necessary to satisfy the judg-
ment : and

(2) if a balance remains due, and an execution has been is-
sued on the judgment, he shall sell under the execution so much
of the property, real or personal, as may be necessary to satisfy
the balance iiy enough for that purpose remains in his hands.
Notices of the sales shall be given, and the sales conducted as in
other cases of sales on execution.

§ 356. Collection of balance due; return of surplus

If, after selling all the property attached by him remaining in his
hnnds, ami;f)plygmf the %roceeds, t:(fe&et vlslyth the proceeds of any
debts or credits collected by him, deducting his fees, to the payment
of the judgment, any balance remains due, the marshal must proceed
to collect the balance, as upon an execution in other cases. If the
judgment has been pcid, the marshal, upon reasonable demand, shall
deliver over to the defendant the attached property remaining in his
hands, and any proceeds of the property attached unapplied on the
judgment.
§ 357. Plaintiffi’s remedies if execution is unsatisfied

If the execution is returned unsatisfied, in whole or in part, the
plaintiff may enforee anﬁ' undertaking given pursuant to sections 344
or 360 of this title, or he may prooeag, as in other cases, upon the
return of an execution.

§ 358. Judgment for defendant; discharge of attachment

If a defendant recovers judgment against the plaintiff and no
appeal is perfected and undertaking executed, any undertaking re-
ceived in the action, all the proceeds of sales and money collected by the
marshal, and all the 1:»:‘0[)4;&!’3*1 attached, remaining in the marshal’s
hands, shall be delivered to the defendant or his agent, the order of
attachment be discharged, and the property released therefrom.

§ 359. Discharge of attachment on defendant’s undertaking

If a defendant has appeared in the action, he may, upon reasonable
notice to the plaintiff, apply to the district court for an order to
discharge the attachment wholly or in part; and upon the execution
of the undertaking specified by section 360 of this title, an order may-
be made releasing from the operation of the attachment, any or u.ﬁ
of the ropert?r of the defendant attached; and all the property so
released and all the proceeds of the sales tilereof, shall be delivered
to the defendant upon the justification of the sureties on the under-
taking, if required by the plaintiff. The justification must take place
within five days after the notice of the filing of the undertaking,

§ 360. Requirements for defendant’s undertaking

Before making an order prescribed by section 359 of this title, the
court shall require an undertaking on behalf of the defendant, by at
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least two sureties, to the effect that in case the plaintiff recovers judg-
ment in the action against the defendant, by whom or in whose behalf
the undertaking is given, the defendant will, on demandhredalivar
the attached property so released to the proper officer, to be applied
to the payment of any judgment in the action against the defendant,
or in default thereof that the defendant and sureties will, on demand,
pay to the plaintiff the full value of the property released not exceed-
ing the amount of the judgment against the defendant. The court
may fix the sum for which the undertaking must be executed, and if
necessary in fixing the sum to know the value of the property releasad,
it may be appraised by one or more disinterested persons, to be ap-
pointed for that purpose. The sureties may be required to justify
before the court and the Emperty attached may not be released from
the attachment without their justification if it is required.

§ 361. Discharge of attachment irregularly issued

(a) The defendant may also at any time, either before or after
the release of the attached property, or before any attachment has
been actually levied, apply on motion, upon reasonable notice to the
plaintiff, that the writ of attachment be discharged on the ground
that it was improperly or irregularly issued.

(b) If the motion is made upon affidavits on the part of the de-
fendant, the plaintiff may oppose it by affidavits or other evidence,
in addition to those on which the attachment was made.

(¢) If upon the application it satisfactorily appears that the writ
of attachment was improperly or irreggﬂar_ly issued it shall be dis-
charged; but the attachment may not be discharged if at or before
the hearing of the application, the writ of attachment, or the affidavit,
or undertaking upon which the attachment was based is amended
and made to conform to this subchapter.

§ 362. Return of writ; filing order releasing attachment

The marshal shall return the writ of attachment with the summons,
if issued at the same time; otherwise, within 20 days after its receipt,
with a certificate of his proceedings indorsed thereon or attached
thereto. If an order has been made discharging or releasing an
attachment upon real property, a certified copy of the order may be
filed in the office of the registrar of property.

§ 363. Release of real property from attachment

An attachment as to real property may be released by a writing
signed by the plaintiff, or his attorney, or the officer who levied the
writ and acknowledged in the manner provided by chapter 27 of
Title 4; and upon the filing of the release, the registrar of property
shall note it on the record of the copy of the writ on file in his office,
Such an attachment may also be released by an entry in the margin of
the record thereof, in the registrar’s office, in the manner provided
for the discharge of mortgages by section 4127 of Title 4.

§ 364. Attachment of interest in decedent’s estate

The interest of a defendant in personal property belonging to the
estate of a decedent, whether as heir, legatee, or devisee, may be at-
tached by serving the personal representative of the decedent with a

y of the writ and a notice that the interest is attached. The at-
tachment may not impair the powers of the representative over the
property for the purposes of administration. copy of the writ of
attachment and of the notice shall also be filed in the office of the
clerk of the court in which the estate is being administered and the
personal representative shall report the attachment to the court when
a petition for distribution is filed, and in the decree made upon the
petition distribution shall be ordered to the heir, legatee, or devisee,
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but delivery of the cﬁompertfy shall be ordered to the officer making the
levy subject to the claim of the heir, legatee, or devisee, or a!tliaperson

ing under him. The mpamg not be delivered to the officer
making the levy until the decree distributing the interest has become

final.
Subchapter V—Receivers

§ 381. Appointment of receivers generally
A receiver may be appointed by the district court in an action pend-
ing therein:

(1) in an action by a vendor to vacate a fraudulent purchase of
property, or by a creditor to subject any property or fund to his
claim, or between partners or others jointly owning or inte
in any property or fund, on the application of the plaintiff, or of
any party whose right to or interest in the property or fund, or
the proceeds thereof, is probable, and where it 1s shown that the
property or funds is in danger of being lost, removed, or materi-
ally injured ;

(2) in an action by a mortgagee for the foreclosure of his
mo! e and sale of the mortgaged property, where it appears
that the mortgaged property is in danger of being lost, removed,
or materially injured, or that the congtll:on of the mortgage has
not been performed, and that the property is probably insufticient
to discharge the mortgage debt;

(3; after judgment, to carry the judgment into effect;

4) after judgment, to dis of the property according to the
ju or to preserve it during the pendency of an aﬁpeal, or
m p ings in aid of execution, when an execution has been
returned unsatisfied, or when the judgment debtor refuses to
apply his property in satisfaction of the judgment;

(5) in the cases when a corporation has been dissolved, or is in-
solvent, or in imminent danger of insolvency, or has forfeited its
corporate rights; and

8) in all other cases where receivers have heretofore been ap-
pointed by the usages of courts of equity.

§ 382. Appointment of receivers upon dissolution of corporations

Upon the dissolution of a corporation having its principal place
of business in the Canal Zone, the district court, on application of a
creditor of the corporation, or of a stockholder or member thereof,
may appoint one or more persons to be receivers or trustees of the
corporation, to take charge of the estate and effects thereof and to
collect the debts and property due and belonging to the corporation,
and to pay the outstanding debts thereof, and to divide the moneys
and other property that remain over among the stockholders or
members,

§ 383. Qualifications of receivers; undertaking on ex parte
appointment

A party, or attorney of a party, or person interested in an action
may not ‘lix]peﬁomted receiver therein without the written consent o
the parties, with the clerk.

If a receiver is appointed uPon an ex parte application, the court,
before making the order, shall require from the applicant an under-
taking, with sufficient sureties, in an amount to be fixed by the court.
to the effect that the applicant will pay to the defendant all damages
he may sustain by reason of the appointment of the receiver and the
entry by him upon his duties, in case the as;;]icant has procured the
appointment wrongfully, maliciously, or without sufficient cause. At
any time after the appointment, the court may require an additional
undertaking.
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§ 384, Oath and undertaking of receiver

Before entem his duties, the receiver shall be sworn to per-
form them fai y, and with two or more sureties, a provetfe by
the court, execute an undertaking to the Government of the Canal
Zone in such sum as the court may direct, to the effect that he will
faithfully discharge the duties of receiver in the action and obey the
orders of the court therein.

§ 385. Powers of receivers

The receiver may, under the control of the court, bring and defend
actions in his own name, as receiver; take and keep possession of the -
property, receive rents, collect debts, compound for and compromise
the same, make transfers, and generally do such acts respecting the
property as the court authorizes.

§ 386. Investment of funds

Funds in the hands of a receiver may be invested upon interest, by
order of the court made upon the consent of all the parties to the
action.

§ 387. Unclaimed funds in receiver’s hands

A receiver having funds in his hands belonging to a person
whose whereabouts are unknown to him, shall, bgclh‘re receiving his
discharge as receiver, publish a notice, in one or more news-

pers of general circulation in the Canal Zone, at least once a week
for four consecutive weeks, setting forth the name of the owner of any
unclaimed funds, the last known place of residence or J;ost office
address of the owner and the amount of the unclaimed funds.

Any funds remaining in his hands unclaimed for 30 days after the
date of the last publication of the notice, shall be reported to the court,
Upon order of the court, all such funds shall be paid to the Canal
Zone Government accompanied with a copy of the order, setting
forth the facts required in the notice herein provided. The funds
shall be paid out by the Canal Zone Government to the owner thereof
or his order in such manner and upon such terms as the court directs.

All costs and expenses connected with the advertising shall be paid
out of the funds the whereabouts of whose owners are unknown.

Subchapter VI—Deposits in Court; Handling of Funds by Clerk

§ 411. Order for deposit of money or property or delivery to
another party

If it is admitted by the pleadinf, or shown upon the examina-
tion of a party to the action, that he has in his possession, or under his
control, money or another thing capable of delivery, which, being
the subject of litigation, is held by him as trustee for another party, or
which belongs or is due to another party, the court upon motion may
order the same to be deposited in court or delivered to the party, upon
such conditions as may be just, subject to the further direction of the
court.
§ 412, Enforcement of order

If, in the exercise of its authority, a court has ordered the
deposit or delivery of money, or other thing, and the order is disobeyed,
the court, in addition to ?unishing the disobedience, mag make an
order requiring the marshal to take the money, or thing, and deposit or
deliver it in conformity with the direction of the court.
§ 413. Money deposited in registry of court

Money deposited with the clerk of the district court, by or for the
use of any party, upon a judgment of the court or in & pending action
or proceeding by virtue of the law or by direction of the court, as soon
as deposited with the clerk, shall be deemed to be in the registry of the
court.
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(b) Money paid into court pursuant to Rule 67 of the Federal Rules
of Civil Procedure shall be cﬁaposited and withdruwn in accordance
with the provisions of this subchapter.

§ 414. Deposi:dgf sums over $200 in depositary; disbursements;
reco.

The clerk shall deposit in a deposi designed by the judge
of the district court, ii:lo:lhe name oj thamurt, every su);n of money
deposited in the registry of the court which exceeds $200, as soon
as it is received. The money may thereafter be paid out only on
a check, voucher, or order of the court, or the judge thereof, counter-
signed by the clerk of the court. The clerk in each division of the
district court shall make a record showing the date of receipt, the
amount received, from whom received, and the case in which any
such money is deposited in the registry of the court; and the date,
amount, and to whom the same was paid out.

§ 415. Maintenance of general deposit account ; interest ; commis-
sion; deposit of funds

The clerk shall maintain a general deposit account in a designated
depositary in which shall be deposited every cash fund exceeding $200
deposited in the registry of the court. Interest earned on the general
account shall be retained by the clerk as his commission for receiving
and caring therefor and shall be accounted for by him as fees of his
office. The clerk may not charge a commission for handling a fund
of $200 or less.

If, however, a fund exceeding $200 is likely to remain in the

istry of the court for six months or more, and the parties so
stipulate or the court so directs, the fund shall be deposited in
designated bank in a savings account at interest. The clerk’s com-
mission for caring for the fund in such case shall be paid only out of
interest earned thereon, to the amount of one-fourth of the interest.
The remainder of the interest shall be deemed a part of the fund and
shall be paid out on order or decree of the court according to the exi-
gency of the case.

§ 416. Designation of depositaries
The j of the district court shall designate one or more de;

taries in which money deposited in the registry of the court shm
deposited by the clerk,
§ 417. Deputy clerks and acting clerks

As used in sections 413-4186 of this title, the word “clerk” includes
the clerk of the district court, the deputy clerks thereof, and an;
acting clerk when performing the duties of the clerk or deputy cler

when they or any of them are absent on account of illness or vacation,
orare unable to act from any cause.

§ 418, Disposition of unclaimed funds by clerk

When the clerk of the district court has in his hands for a period
of two years or more any fund or moneys belonging to any person or
E:::ons, which he has been unable to disburse to the person or ns

use of his inability to locate them, or because of their refusal to
accept the same, the clerk shall upon order of the court turn the same
over to the Canal Zone Government to be held and disposed of as
provided in this section.

A person claiming to be entitled to an amount so deposited with
the Canal Zone Government may, within five years after the deposit,
petition the court for an order directing payment to the claimant.
A copy of the petition shall be served on the Canal Zone Government
and thereafter the amount may not be covered into the Treasury of
the United States, as provided by this section, until so ordered by the
court.
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. If no one claims the amount, as herein provided, or if a claim
is made and disallowed and the court so directs, the amount devolves
to the United States and shall be covered into the Treasury as mis-
cellaneous receipts.

CHAPTER 13—TRIAL

BUBCHAPTER I-—TRIAL BY JURY

451. Jury trial of right.
452. Challenges.

453. Challenges for cause,
4564. Jury to be sworn.

SUBCHAPTER II—CONDUCT OF TRIAL

471. Order of proceedings on trial.

472, View by jury.

473. Instructions to jury.

474. Admonition when jury permitted to separate.

475, Items taken with jury.

476. Retirement and deliberation of jury; three-fourths verdiet.
477. Return to court for instructions.

478. Discharge without verdict; retrial.

479, Adjournment while jury absent; sealed verdiet.

480. Manner of giving verdict; three-fourths verdict; polling jury.
481. Correction of informal or insufficlent verdict.

482, Entry of verdict.

Subchapter I—Trial by Jury

§ 451. Jury trial of right

Except as otherwise provided by law, a party has a right of trial
by jury of issues of fact in a civil case at law originating in the
district court,

§ 452, Challenges

(a) In civil cases, each party is entitled to four peremptory chal-
lenges. Several defendants or several fp]aintiffs may be considered
as a single party for the purposes of making challenges, or the
court may.allow additional peremptory challenges and permit them to
be exercised separately or jointly. If two or more actions are con-
solidated for trial, the court may allow each party the number of
perenllptory challenges he would have if the actions were tried sep-
arately.

(b) Challenges for cause or favor, whether to the array or panel
or to individual jurors, shall be determined by the court.

§ 453. Challenges for cause
Challenges for cause may be taken on one or more of the following
grounds:

(1) a want of any of the qualifications prescribed to render a
person competent as a juror;

(2) consanguinity or affinity within the fourth degree to a
party, or to an officer of a corporation which is a party;

(3) standing in the relation of guardian and ward, master and
servant, employer and clerk, or principal and agent, or debtor and
creditor, to either party, or to an officer of a corporation which
is a party, or being a member of the family of either party; or a
partner in business with either party; or surety on a bond or
obligation for either party, or being the holder of bonds or shares
of the catgital stock of a corporation which is a party; or having
stood within one year previous to the filing of the complaint in the

relation of attorney and client with either party or with the at-
torney for either party; but a depositor of a bank is not deemed
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a creditor of the bank for the purpose of this paragraph solely

by reason of his beindg a depositor; .

(4) having served as a juror in a civil action or been a witness

on a previous trial between the same parties, for the same cause of

action; or having been summoned and attended the district court

ca.g 93.} petit juror at any term held within one year prior to the
m .

(5) lflet;rast on the part of the juror in the event of the action,
or in the main question involved in the action ;

(6) having an u.:gua.liﬁed opinion or belief as to the merits
of the action founded upon knowledge of its material facts or of
some of them;

7) the existence of a stute of mind evincing enmity against
or bias to either party; or ;

(8) that he is a party to an action pending in the court for
which he is drawn and which action is set for trial before the
panel of which he is a member.

§ 454. Jury to be sworn

As soon as the jury is completed, an oath shall be administered to
the jurors, in substance, that they and each of them will well and
truly try the matter in issue between , plaintiff, and .
defendant, and a true verdict render according to the evidence.

Subchapter II—Conduct of Trial

§ 471. Order of proceedings on trial
‘When the jury have been sworn, the proceedings shall be as follows,
unless the judge, for special reasons, otherwise directs;

(1) the pla.inti?:e:fter stating the issue and his case, shall pro-
duce the evidence on his part;

(2) the defendant may then open his defense, and offer his evi-
dence in support thereofv;

(8) the parties may then respectively offer rebutting evidence
only, unless the court, for good reason, in furtherance of justice,
permits them to offer evidence upon their on;g'mul case;

(4) when the evidence is concluded, unless the case is submitted
to the jm;i:un either side or on both sides without argument, the
plaintiff commence and may conclude the argument;

(5) if several defendants, havinﬁ separate defenses, appear by
different counsel, the court shall determine their relative order
in the &emsentation of evidence and argument; and

(6) court may then charge the jury.

§ 472, View by jury

When, in the opinion of the court, it is proper for the jury to have
a view of the pro which is the subject gf lll)t?r ation, or:ln'a?y the place
in which a material fact occurred, it may order them to be con-
ducted, in a body, under the charge of an officer, to the place, which
shall be shown to them by some tBersu;-n appointed by the court for that
purpose. While the jury are thus absent, no person, other than the
person so a.pfointed, may speak to them on any subject connected
with the tria
§ 473. Imstructions to jury

In charging the jury the court may state to them all matters of law
whieh it thinks necessary for their information in giving their verdict ;
and, if it states the testimony of the case, it shall inform the jury
that they are the exclusive judges of all questions of fact. The court
shall furnish to either party, at the time, upon request, a statement
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in writing of the points of law contained in the charge, or sign, at
the time, a statement of the points prepared and submitted by the
counsel of either party.

§ 474. Admonition when jury permitted to separate

1f the jury are permitted to separate, either during the trial or after
the case is submitted to them, they shall be admonished by the court
that it is their duty not to converse with, or suffer themselves to be
addressed by any other person, on any sui)je.ct of the trial, and that
it is their duty not to form or express an opinion thereon until the
case is finally submitted to them.

§ 475. Items taken with jury

Upon retiring for deliberation the jury may take with them all pa-
pers which have been received as evidence in the cause, except deposi-
tions or copies of such papers as ought not, in the opinion of the court,
to be taken from the person having them in possession. They may also
take with them any exhibits which the court thinks proper and notes
of the testimony or other proceedings on the trial, taken by themselves
or any of them, but none taken by any other person.

§ 476. Retirement and deliberation of jury; three-fourths verdict

After the case is finally submitted to the jury, they may decide
in court or retire for deliberation. If they retire, they shall be kept
together in a convenient place, under charge of an officer, until
at least three-fourths of them agree upon a verdict or are discharged
by the court. Unless by order of the court, the officer having them
under his charge may not suffer any communication to be made to
them, or make any himself, except to ask them if they or three-
fourths of them are agreed upon a verdict, and he may not, bafore
their verdict is rendered, communicate to any person the state of
their deliberations or the verdict agreed upon.
§ 477. Return to court for instructions

After the jury have retired for deliberation, if there is a disagree-
ment between them as to any part of the testimony, or if they desire
to be informed of any point of law arising in the cause, they may
require the officer to conduct them into court. Upon their being
brought into court, the information required shall be given in the
presence of, or after notice to, the parties or counsel.
§ 478. Discharge without verdict; retrial

If the fjur’y_ are discharged, or prevented from giving a verdict, by
reason of accident or other cause, during the progress of the trial, or
after the cause is submitted to them, the action may be again tried
immediately, or at a future time, as the court may tfirect, unless the
court directs the entry of judgment in accordance with a motion for
a directed verdict pursuant to Rule 50 of the Federal Rules of Civil
Procedure.

§ 479. Adjournment while jury absent ; sealed verdict

_ While the jury are absent the court may adjourn from time to time,
in respect to other business; but it is nevertheless open for every pur-
pose connected with the cause submitted to the jury, until a verdict is
rendered or the jury discharged. The court may direct the jury to
bring in a sealed verdict, at the opening of the court, in case of an
agreement during a recess or adjournment for the day.
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§ 480. Manner of giving verdict; three-fourths verdict; polling
jury

‘When the jury, or three-fourths of them, have agreed nEon a verdict,
they shall be conducted into court, their names called by the clerk,
and the verdict rendered by their foreman. The verdict n.ust be in
writing, signed by the foreman, and shall be read by the clerk to the
jury, and the inquiry made whether it is their verdict. Either party
may require the jury to be polled, which is done by the court or
clerk asking each juror if it is his verdiet. If upon such an inquiry
or polling, more than one-fourth of the jurors disagree thereto, the
jury s}lljstﬁ be sent out again, but if no such disagreement is ex-
pressed, the verdict is complete and the jury discharged from the
case.

§ 481. Correction of informal or insufficient verdict

When the verdiet is announced, if it is informal or insufficient, in not
covering the issue submitted, it may be corrected by the jury under the
advice of the court, or the jury may be again sent out.

§ 482, Entry of verdict

Upon receiving a verdict, an entry shall be made by the clerk in
the minutes of the court, specifying the time of trial, the names of the
jurors and witnesses, and setting out the verdict at length; and where
a special verdict is found, either the judgment rendered thereon, or
if the case is reserved for argument or further consideration, the
order thus reserving it.

CHAPTER 15—JUDGMENT AND EXECUTION

e BUBCHAPTER I—JUDGEMENTS GENERALLY

511. Interest on judgments.

512, Batisfactlon of judgment.

518. Death of party before judgment.

514, Action against officer or person helding bond or covenant of indemnity;
efense by and judgment against surety.

515. Confession of judgment without action.

516. Submission of controversy without action,

SUBCHAPTER IT—EXECUTION

. Time for Issuance of execution.

Issuance of execution; form and contents,

Return of execution.

Methods for enforcement of judgments and orders.

. Execution after five years.

Executlon after death of party.

. Property liable to execution ; manner and effect of levy.
Property exempt from execution or attachment,

. Procedure for asserting and determining claims for exemption,

. Execution of writ generally.

. Sale on execution or under power in deed of trust; notice.

. Penalty for selling without notice or taking down or defacing notice.
. Conduct of sale.

. Nonpayment of bid: resale.

. Rights of purchaser; certificate of sale,

. Sales as absolute or subject to redemption ; certificate of sale,

. Redemption ; persons entitled to; redemptioners defined.
Redemption ; time; amount of payment.

Subsequent redemptions ; notice: marshal's deed ; certificate.
Redemption ; persons to whom payments made ; tender.

i81. Redemption : documents to be produced by redemptioner,

562. Restraining waste during period for redemption.

568. Rents and profits.

564, Eviction of purchaser or failure to obtain possession; revival of judgment.
565. Contribution amorg judgment debtors ; repayment of surety.

566, Claims by third persons: filing of claim ; undertaking by plaintifr.
567. Same ; hearing to determine title to property.

5668. Bame ; undertaking by claimant.

569. Attachments and executions on mortgaged personal property.
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SUBCHAPTER I1I—PROCEEDINGS SUPPLEMENTAL TO EXECUTION

Bec,
601, Examination of judgment debtor.

802. Order for judgment debtor to appear ; arrest; bail.

603, Payment by debtor of judgment debtor.

604. Examination of debtor of judgment debtor.

605. Witnesses.

606. Order applying property toward satisfaction of judgment.

607, Third person claiming interest or denying debt; action by judgment creditor.
608, Contempt.

BUBCHAFTER IV—JUDGMENTS AGAINST JOINT DEBTORS

631, Summoning unserved joint debtors to show cause why they should not be
bound by judgment.

632, Form and service of summons.

633. Affidavit to accompany sumimons.

634. Answer.

635. Pleadings.

(36, Trial; amount of verdict or decision.

BUBCHAPTER V—DISCHARGE OF PEESONS IMPRISONED ON CIVIL PROCESE

G61. Persons confined on execution issued on judgment; conditions for discharge.
662, Notice of application for discharge.

663. Service of notice.

664. Examination before judge.

665, Written interrogatories to prisoner.

666, Oath of prisoner,

667. Order for discharge.

G68. Frequency of applications for discharge.

669. Finality of discharge.

670, Judgment remains in force,

671. Discharge on order of plaintiff.

672. Discharge on failure of plaintiff to pay for support of prisoner.

Subchapter I—Judgments Generally

§ 511. Interest on judgments
Judgments bear interest at the rate of 6 percent per annum from
the date of entry.

§ 512, Satisfaction of judgment

Satisfaction of a judgment may be entered in the clerk’s docket
upon an execution returned satisfied, or upon an acknowledgment of
satisfaction, which may recite payment of the judgment in full or the
acceptance by the judgment creditor or assignee of record of any lesser
sum in satisfaction thereof. The acknowledgment may be
made in the manner prescribed by chapter 27 of Title 4 and filed with
the clerk or it may be made by indorsement on the face or the mar%n
of the record. The acknowledgment or indorsement may be made by
the judgment creditor, by the assignee of record, or by the attorney
unless a revocation of his authoriigr isfiled.

Whenever a judgment is satisfied in fact, otherwise than upon an
execution, the party or attorney shall give the acknowledgment, or
make the indorsement, am:l.i upon motion, the court may compel it, or
may order the entry of satisfaction to be made without it.

§ 513. Death of party before judgment

Ifa }Jn.rty dies after a verdict or decision upon any issue of fact,
and before judgment, the court may nevertheless render judgment
thereon. The judgment is payable in the course of administration
on his estate.

§ 514. Action against officer or n holding bond or covenant
of indemnity; defense ﬁ and judgment against surety

If an action is brought against an officer or person for an act for
the doing of which he had theretofore received a walid bond or
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covenant of indemnity, and he gives seasonable notice thereof in
writing to the persons who executed the bond or covenant, and per-
mits them to conduct the defense of the action, the judgment recov-
ered therein is conclusive evidence ag.mat the persons so notified ; and
the court may, on motion of the defendant, upon notice of five da;
and upon proof of the bond or covenant, and of the notice an
permission, enter judgment against them for the amount so recovered
and costs.

§ 515. Confession of judgment without action

(a) A judgment by confession may be entered without action either
for money due or to become due, or to secure any person against con-
tingent liability on behalf of the defendant, or both, in the manner
prescribed by this section. The judgment may be entered in any
court having jurisdiction for like amounts.

&b) A statement in writing shall be made, signed by the defendant
and verified by his oath:

il) authorizing the entry of judgment for a specified sum ;

2) if it is for money due, or to become due, stating concisely
the facts out of which it arose, and showing that the sum con-
fessed therefor is justly due, or to become due; and

(3) if it is for the purpose of securing the plaintiff against
a contingent liability, stntu;g concisely the facts constituting the
liability, and showing that the sum confessed thereunder does not
exceed the same.

(e) If the judgment is to be entered in the distriet court, the plaintiff
shall file the statement with the clerk of the district court and pay a
fee of $8 to be recovered as costs in the judgment. Within 10 days
after the filing, the clerk shall indorse upon the statement, and enter
of record, a jm’igment of the district court for the amount confessed,
wiiélafslgoathta. ud be entered i the

e judgment is to be en in a magistrate’s court,
plaintiff shall file the statement with the magistrate and pay a fee
of $5 to be recovered as costs in the judgment.” The magistrate shall
thereupon enter in his docket a judgment of the magistrate’s court for
the umonnt confessed, with $5 costs.

§ 516. Submission of controversy without action

(a) Parties to a question in difference, which might be the subject
of a civil action, may, without action, agree upon a case containing
the facts upon which the controversy depends, and present a submis-
sion of the same to any court which would have jurisdiction if an
action had been brought; but it must appear, by affidavit, that the
controversy is real and the roceedings in good faith, to determine
the rights of the parties. e court shall thereupon hear and de-
termine the case, and render judgment theredp, as if an action were

(b) Judgment may be entered as in other cases, but without costs
for any proceeding prior to the trial.

(c e judgment may be enforced in the same manner as if it had
been rendered in an action, and is in the same manner subject to

i 1.
i Subchapter II—Execution

§ 541. Time for issuance of execution

Subject tq any stay of proceedings to enforce the judgment au-
thorized bjﬁ;he Federal Rules of Civil Procedure, the party in whose
favor judgment is given may, at any time within five years after
the entry thereof, have a writ of execution issued for its enforcement
upon the filing of a written request with the clerk of court. If, after
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the entry e?if t\:hu judgmenudg;.,mﬂm issuing of ;xwuﬁon t]é;raon is stay«}
or enjoln an t or order of co or operation o
law o}r the Feﬁernf liules of Civil Procedure, the time during which
it is so stayed or eniginad is excluded from the computation of
the five years within which execution may issue.

§ 542. Issuance of execution; form and contents 3
A writ of execution shall be issued in the name of the Government
of the Canal Zone, sealed with the seal of the court, and subscribed
by the clerk, and be directed to the marshal, and intelligibly
refer to the judgment, ata.t:ini)tha court, the division where the judg-
ment is entered, and if it is for money, the amount thereof, and the
amount actually due thereon, and shall require the marshal to pro-

ceed substantially as follows:

(1) If it is against the property of the judgment debtor, it shall
require the marshal to satisfy the judgment, with interest, out of
the property of the debtor.

(2) 1f it is against property in the hands of the personal repre-
sentatives, heirs, devisees, legatees, tenants, or trustees, it shall require
the marshal to satisfy the judgment, with interest, out of such

roperty.
(8) If it is against the person of the judgment debtor, it shall
e the marshal to arrest the debtor and commit him to jail
unrl;il he pays the judgment, with interest, or is discharged according
to law.

(4) If it is for the delivery of the possession of property, it shall
require the marshal to deliver the possession of the property, deserib-
ing it, to the party entitled thereto; and it may at the same time require
the marshal to satisfy any costs, damages, ram.s} or profits recovered

Papry i
TO

the same judgment, out of the the person
\tz'xom it was rengglradq‘and the value of the property for whm
judgmeg: lvlvsi rendered to be specified therein if a delivery thereof
cannot a

§ 543. Return of execution

An execution may be made returnable at any time not less than
10 nor more than 60 days after its receipt by the marshal, to the
division in which the judgment is entered.
§ 544, Methods for enforcement of judgments and orders

(a) If a judgment is for money, or the possession of property, it
ma enforoe&ﬁ:ly a writ of exectition. 1

({1) If a judgment directs that the defendant be arrested, the
execution may issue against the person of the judgment debtor, after
the return of an execution against his property unsatisfied in whole

or part.

&‘3 If a judgment requires the sale of property, it may be enforced
by a writ reciting theca'éudgment, or the material parts thereof, and
dlrect.'u:lg the proper officer to execute the judgment, by making the
sale and applying the proceeds in conformity therewith.

(d) If a judgment requires the performance of any other act
than as above designated, a certified copy of the judgment may be
served upon the party s.Eu.inst whom it is rendered, or upon the person
or officer required thereby or by law to obey it, and obedience thereto
may be enforced by the court.

(Ya) If an order for the anmant of a sum of money is made by a
court, it may be enforced by execution in the same manner as J it
were a judgment.
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§ 545. Execution after five years

A judgment may be enforced or carried into execution after the
lapse of five years from the date of its entry, by leave of the court,
upon motion, and after due notice to the j ent debtor accom-
panied by an affidavit or affidavits setting forth the reasons for failure
to proceed in compliance with section 541 of this title. The failure
to set forth reasons which are sufficient in the discretion of the court
is ground for the denial of the motion. This section does not limit
the jurisdiction of the court to order issuance of a writ of execution
prior to the lapse of the five-year period in cases where the party in
whose favor judgment is given is not entitled to a writ pursuant to
section 541 of this title.

A judgment may also be enforced or carried into execution after
the lapse of five years from the date of its entry, by judgment for
that purpose founded upon supplemental proceedings; but this sec-
tion Eoes not revive a judgment for the recovery of money which has
been barred by limitation on January 2, 1963.

§ 546. Execution after death of party

Notwithstanding the death of a party after the judgment, execu-
tion thereon may Ee issued, or it may be enforced, as follows:

(1) in case of the death of the judgment creditor, upon the
application of his executor or administrator, or successor in
interest; or

(2) in case of the death of the judgment debtor, if the judg-
ment is for the recovery of property, or the enforcement of a lien
thereon.

§ 547. Property liable to execution; manner and effect of levy

(a) All goods, chattels, moneys, and other real and personal prop-
erty, or any interest therein, of the judgment debtor, not exempt by
law, and all property and rights of property seized and held under
attachment in the action, are liable to execution.

(b) Shares and interests in any corporation or company, and debts
and credits, and all other real and personal property, and any interest
in either real or personal property, and all otl’?ar pro not capa-
ble of manual delivery, may be levied upon or released from levy
in like manner as like property may be attached or released from
attachment.

(e) Until a levy, property is not affected by the execution. A levy
does not bind any property for a longer period than one year from
the date of the issuance of the execution: gﬁt an alias execution may
be issued on the judgment and levied on any property not exempt from
execution.

§ 548. Property exempt from execution or attachment

The following property is exempt from execution or sttachment,
except as herein otherwise specially provided, when claim for exemp-
tion is made to the same by the judgment debtor or defendant as
providlzd)by section 5;!19 of this tiﬂei‘l . iy § B

1) chairs, tables, desks, and books, to the value o
belonging to the judgment debtor;
. (2) household furniture and utensils necessary for housekeep-
ing and used for that purpose by the debtor, such as the debtor
may select, of a value not exceeding $500; and all wearing

apparel ;
?;) tools and implements necessarily used by him in his trade
or(it?pgggmengmim libraries of la judges, cl
pro ibraries of lawyers, ju clergymen,
doxvn:lrs, school teachers, and music tea.c{em, 'IJIOI: exceed.inggym $500
in value;
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(5) the wages and earnings of all seamen and ing fisher-
men, not exceeding $300, regardless of where or when earned,
and in addition to all other exemptions otherwise provided by
any law; but where debts are incurred by any such person, or
his wife or family for the common necessaries of life, one?ﬁnlf
of the earni above mentioned is nevertheless subject to exe-
cution or a ent to satisfy debts so incurred;

(6)_ the following percentages of the mmnga of the defendant
or judgment debtor, regardless of his place of residence, for his

onal services rendered at any time within 30 days next pre-

ceding the levy of the process are exempt from attachment,
execution, or garnishment without filing a claim for exemption
as provided by section 549 of this title, and only one attach-
ment or execution on the earnings of a defendant or judgment
debtor shall be satisfied at one time:
A; all the gross earnings exceeding $40 per week;
B) 80 percent of the gross earnings exceeding $40 per
week and not exceeding $100 per week; and

eﬁ) 50 percent of Ene gross earnings exceeding $100 per

w 1
(7) all the nautical instruments and wearing apparel of a
master, officer, or seaman of a vessel;
(8) all arms, uniforms, and accouterments required by law

Eot?t.;)kapt by any person, and also one gun, to be selected by the

ebtor;

(9) all moneys, benefits, privileges, or immunities accruing or
in any manner growing out of life insurance, if the annual
premiums paid do not exceed $500, and if they exceed that sum
a like exemption exists which bears the same proportion
to the moneys, benefits, privileges, and immunities so accruing or
growing out of the insurance that $500 bears to the whole
annual premiums paid; in addition to the foregoing, all moneys,
benefits or privileges belongin]g to or inuring to the benefit of the
insured’s spouse or minor children growing out of life insurance
purchased with annual premiums not exceeding $500, or if the
annual premiums exceeded that sum, a like exemption exists in
favor of those persons which bears the same proportion to the
moneys, benefits or privileges growing out of the insurance that
$500 bears to the whole annual premiums paid ; and

(10) all money received by a person as a pension or retire-
ment or disability or death or other benefit from the United
States Government, whether it is in his actual possession or
deposited, loaned, or invested by him. 4

An article, however, or species of property specified by this section
is not exempt from execution issued upon a judgment recovered for
its price, or upon a judgment of foreclosure of a mortgage or other
lien thereon.

§ 549. Procedure for asserting and defermining claims for
exemption

The following procedure shall be followed in asserting and deter-
mining claims for exemption of property as provided by section 548
of this title: g

(1) Unless otherwise specially provided, if the property specified
by section 548 of this title is levied upon under writ of attachment
or execution, the defendant or judgment debtor, in order to avail
himself of his exemption rights as to the property, shall deliver to the
levying officer an affidavit o% himself or his agent, together with a copy
thereof, alleging that the property levied upon, identifying it, is
exempt, specifying the paragraphs of section 548 on which he relies
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for his claim to exemption, and all facts necessary to support his
claim, and also stating therein his address for the purpose of permit-
Llnﬁlservice by mail upon him of the counter-affidavit and any notice
of the motion herein provided. ' .

(2) Forthwith upon receiving the affidavit of exemption the levy-
ing officer shall serve upon the plaintiff or the person in whose favor
the writ runs (herein referred to as “the creditor”), either personally
or by mail, a_copy of the affidavit of exemﬁtion, together with a
writing, signed by the levying officer, stating that the claim to exemp-
tion has been received and that the officer will release the property
unless he receives from the creditor a counter-affidavit within five days
after service of the writing.

(3) 1f the creditor desires to contest the claim to exemption, he
shall within the period of five days file with the levying officer a
counter-affidavit alleging that the property is not exempt within the
meaning of the paragraphs relied upon, or if the claim to exemption
is baseg on paragraph (1), (2), or (4) of section 548 of this title,
alleging that the value of the propertﬂi claimed to be exempt is in
excess of the value stated in the applic Izﬂgsragmphs, together with
;:rgof of service of a copy of the counter-aflidavit upon the judgment
debtor.

(4) If a counter-affidavit, with proof of service, is not so filed with
the levying officer within the time allowed, the officer shall forthwith
release the property.

(5) Ifa oount.er-aﬁidavitb:zith proof of service, is so filed, either the
creditor or the judgment debtor is entitled to a hearing in the court in
which the action is pending or from which the writ issued for the
purpose of determining the claim to exemption, or the value of the
property claimed to be exempt. The hearing shall be ed by the
court upon motion of either party made within five days after the
counter-affidavit is filed with the levying officer, and the hearing shall
be had within 15 days from date of the making of the motion unless
continued by the court for 1s;'ocxd cause. The Ea.rty making the motion
for hearing shall give not less than five days’ notice in writing of the
hearing to the levying officer and to the other party and specify
therein that the hearing is for the purpose of determining the claim
to exemption. The notice may be of motion or of hearing and upon
thsdﬁling of the notice with the clerk of court, the motion is deemed
made.

(6) If neither party makes such a motion within the time allowed,
or if the levying officer is not served with a copy of the notice of hear-
ing within 10 days after the filing of the counter-affidavit, the levying
officer shall forthwith release the property to the judgment debtor.

(7) At any time while the proceedings are pending, upon motion
of either party or upon its own motion, the court may make such
orders as may be proper under the particular circumstances of the
case. Any orders so made may be modified or vacated by the court or
judge granting the same, or by the court in which the proceedings
are pending, at any time during the pendency of the proceedings,
upon such terms as may be just.

(8) The levying officer in all cases shall retain physical possession
of the property levied upon if it is capable of physical possession, or
in the case of pfrl?]perty not capable of physical possession, the levy
shall remain in full force and effect, pending the final determination
of the claim to exemption. A sale under execution may not be had
prior to the final determination unless an order of the court hearing
t.heé gl)aq: fglrl' ex]t;.mpt.ion s::h provides,

t the hearing, the claiming the exemption has the
burden of proof. 'ﬁle aﬁst:gs and Iégumtm'-n.ﬂitlapvtita shall be
filed by the levying officer with the court and shall constitute the
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pleadings, subject to the power of the court to permit an amendment
in the interests of justice. The affidavit of exemption is deemed
controverted by the counter-affidavit and both shall be received in
evidence. Findings are not required in a. proceeding under this sec-
tion. When evidence other than the affidavit and counter-affidavit is
not offered, the court, if satisfied that sufficient facts are shown thereby,
may make its determination thereon; otherwise, it shall order the
hearing continued for the production of other evidence, oral or docu-
mentary, or the filing of other affidavits and counter-affidavits. At
the conclusion of the hearing, the court shall give judgment deter-
mining whether the claim to exemption shall be allowed or not, in
whole or in part, which judgment is determinative as to the right
of the creditor to have the property taken and held by the offi-
cer or to subject the property to tEsnymem or other satisfaction of
his judfmant. In the judgment the court shall make all pro})er
orders for the disposition of the property or the proceeds thereof.

(10) A copy of an jut:gmnt entered in the trial court shall be
forthwith transmis b{ clerk to the levying officer in order to
permit the officer to either release the property attached or to con-
tinue to hold it or sell it, in accordance with the provisions of the writ

reviously delivered to him. Unless an ap from the judgment
waived, or the judgment has otherwise become final, the o&oer shall
continue to hold the property under attachment or execution, con-
tinuing the sale of any froperty held under execution until the
judgment becomes final. If a claim to exilﬁpﬁon ursuant to para-
gaph (6) of section 548 of this title is allowed Ey the judgment,

e judgment debtor is entitled to a release of the earnings so ex-
empted at the expiration of three days, unless otherwise ordered by
the court or unless the levying officer is served with a copy of a notice
of appeal from the judgment.

(11) If any documents required hereunder are served by mail,
the Frovisions of law or rules of court relating to service by mail are
applicable thereto.

(12) If the time allowed for an act to be done hereunder is ex-
tended by the court, written notice thereof shall be given promptly
t(&i the opposing party, unless the notice is waived, anglto the levying
officer

(13) An appeal lies from any judgment under this section, to be
taken in the manner provided for appeals in the court in which the
proceeding is had.

§ 550. Execution of writ generally

The marshal shall execute the writ against the property of the
judgment debtor, by levying on a sufficient amount of property, if
there be sufficient ; collecting or selling the things in action, and u;g
the other property, and paying to the plaintiff or his attorney so mu
of the p as will satisfy the judgnem. 3

Any excess in the proceeds over the judgment and accruing costs
shall be returned to the judgment debtor, unless otherwise directed
by the judgment or order of the court.

If there is more property of the judgment debtor than is suf-
ficient to satisfy the judgment and accruing costs within the view of
the marshal, he shall levy only on such part of the property as the
judgment debtor may indicate, if the property indicated is amply suf-
ficient to satisfy the judgment and costs.

§ 551. Sale on execution or under power in deed of trust; notice

Before the sale of property on execution or under power contained
in any deed of trust, notice thereof shall be given as follows:

(1) In case of perishable property: by posting written notice of
the time and place of sale in three public places of the town where
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the sale is to take place, for such time as may be reasonable, con-
mdennfnthe character and condition of the property
(2) In case of other personal pro%;ra posting a similar notice
tﬂabhc laces in the to thesalelsbotakeplme,for
not less ys nor more than 10 days.
3) In case of real property: by %stmg a similar notice particu-
iedemnbmg the property for 20 days, in three public places
town where the property is to be sold and pubhahmf a cop;
Lhemafoneesweekforthesamapenod,msmnenewapapero ers
circulation in the Canal Zone; and where real property is to be sold
under the provision of any deed of trust the copy of the notice
shall be in a conspicuous place on the property to be sold,
at least 20 days before date of sale.

§ 552. Penalty for selling without notice or taking down or

defacing notice
An officer selling without the not.lca macnbed by section 551 of this
title shall forfeit to the party, in addition to his actual

and a n willfully tah:mg down or defacing the notice
x;' done before the sale or the satisfaction of the judgment
m.ln, shall forfeit $500.

§ 553. Conduct of sale

Sales of l't{et er execution shall be made at auction, to
t.ha highest bis Ee ween the hours of nine m the morning and five
n the afternoon. After sufficient progerttg has been sold to satisfy
t.he execution, no more may be sold er the officer holding the
examt.mn nor his deputy may become a purchaser or be interested in
urchase at the sale, E'Phen the sale is of personal property,
pable of manual delivery, it shall be within view of those who
ntt.end the sale, and be sol in such parcels as are hkely to bring the
highest price; and when the sale is of real ‘1) ¥, consisting of
several known lots or parcels, they shn.llbeaodsapm ;0r W
a portion of the real property is claimed a third person, and
he requires it to be sold separately, it be thus sold. The
judgment debtor, if present at the salel may also direct the order
m which groperty, real or personal, shall be sold, when the groperty
consists of several known lots or parcals, or of artlclea whic
Eld to advantage separately, and the marshal shall follow those
rections.

§ 554. Nonpayment of bid; resale
( a) If a purchaser refuses to pay the amount bid by him for prop-
self struck off to him at a sale under execution, the officer may again
the p mat any time to the highest bldder, and if any loss is
the officer may recover the amount of the loss, with
coats, fmm the bl der so refusing, in any court of competent jurisdic-
tion.
(b) If a urchaserrefuaastopay,theoﬁcermayre]ectanymb-
sequent bid
mﬁc) Subwctmns (a) and (b) of this section do not render the officer
for any more than the amount bid by the second or subsequent
purchaser, and the amount collected from the purchaser refusing to
pay.
§ 565. Rights of purchaser; certificate of sale
a) Whenthepurchmrofpersom.l roperty capable of manual
very pays the p umhmmong o pe Pathemle shall
deliver the property to h‘“!}l and, i deamd, exeeuta and deliver to him
eemﬂoa.ta certificate conveys to the purchaser all
nght.whwhthedsbtorha.dmthe property on the day the execu-
tion or attachment was levied.
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(b) When the purchaser of personal property not capable of
manual delivery pays the purchase money, the officer making the
sale shall execute and deliver to him a certificate of sale. The
certificate conveys to the purchaser all the right which the debtor
{md afiln the property on tia day the execution or attachment was
evied.

(¢) Upon a sale of real property, the purchaser is substituted to
and acquires all the right, title, interest, and claim of the judgment
debtor thereto on the gs.te of the levy of the execution thereon.
property, real or personal, has been attached in the action, the
purchaser is substituted to and acquires all the right, title, interest,
and claim of the judgment debtor on or at any time after the day the
attachment was levied upon the property.

§ 556. Salef as absolute or subject to redemption; certificate of
sale

Sales of personal property, and of real property, when the estate
therein is less than a leasehold of two years’ unexpired term, are
absolute. In all other cases the property is subject to redemption,
as provided in this subchapter. o

he officer shall give to the purchaser a certificate of sale, and file
a duplicate thereof for record in the office of the registrar of prop-
erty, which certificate must state the date of the judgment under
which the sale was made and the names of the parties thereto, and
contain:
1) a particular description of the real property sold;
2) the price bid for each distinct lot or parcel;
3) the whole price paid; and
(4) if the property is subject to redemption, the certificate
must so declare,
§ 557. Redemption; persons entitled to; redemptioners defined

Property sold subject to redemption, as provided in section 556 of
this title, or any part sold separately, may be redeemed in the manner
hereinafter provided, by the following persons, or their successors in
interest:

(1) the judgment debtor, or his successor in interest, in the
whole or any part of the property ; or

(2) a creditor having a lien or mortgage on the property sold,
or on a share or part thereof, subsequent to that on which the
property was sold.

The persons specified by paragraph (2) of this section are, in this
subchapter, termed redemptioners.

§ 558. Redemption; time; amount of payment

The judgment debtor, or a redemptioner, may redeem the property
from the purchaser any time within 12 months after the sale on payin
the purchaser the amount of his purchase, with 1 percent per mon
thereon in addition, up to the time of redemption; and if the pur-
chaser is also a creditor, having a prior lien to that of the redemp-
tioner, other than the judgment lmti)er which the purchase was ma
the amount of the lien with interest.

§ 559. Subsequent redemptions; notice; marshal’s deed; cer-
tificate

(a) If property is so redeemed by a redemptioner, another redemp-
tioner may, within 60 days after the last redemption, again redeem it
from the last redemptioner, on paying the sum paid on the last
redemption, with 2 percent thereon in addition, andf?n addition, the
amount of any liens held by the mdemgltionar prior to his owxa with
interest; but the judgment under which the property was sold need
not be so paid as a lien.
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(b) The property may be again, and as often as a redemptioner
is so disposed, redeemed from any previous redemptioner within 60
days after the last redamEtion, on paying the sum paid on the last
previous redemption, with 2 rl?rcent thereon in addition, and the
amount of any liens, other than the judgment under which the
property was sold, held by the last redemptioner previous to his own
with interest.

Ef) Whritten notice of redemption shall be given to the marshal
and a duplicate filed with the registrar of property, and if the re-
demptioner has or acquires any lien other than that upon which the
redemption was made, notice thereof shall in like manner be given
to the marshal and filed with the registrar; and if such a notice 1s not
filed, the property may be redeemed without paying such lien.

(d) If no redemption is made within 12 months after sale, the pur-
chaser, or his assignee, is entitled to a conveyance; or if so redeemed,
whenever 60 days have elapsed, and no other redemption has been
made, and notice thereof given and the time for redemption has ex-
pired, the last redemptioner, or his assignee, is entitled to a marshal’s
deed ; but, in all cases, the judgment debtor shall have the entire period
of 12 months from the date of the sale to redeem the ;I)roparty.

(e) If the judgment debtor redeems, he shall make the same })a %
ments as are required to effect a redemption by a redemptioner. I Lg
debtor redeems, the effect of the sale is terminated and he is restored
to his estate.

(f) Upon a redemption by the debtor, the person to whom the pay-
ment is made shall execute and deliver to him a certificate of redemp-
tion, acknowledged or proved before an officer authorized to take ac-
knowledgments. The certificate shall be filed and recorded in the
office of the registrar of property, and the registrar shall note the
record thereof in the margin of the record of the certificate of sale.

§ 560. Redemption; persons to whom payments made; tender

The payments mentioned in sections 558 and 559 of this title may
be made to the purchaser or redemptioner, or for him, to the officer
who made the sale. A tender of the money is equivalent to payment.
§ 561. Redemption; documents to be produced by redemptioner

A redemptioner shall produce to the officer or person from whom
he seeks to redeem and serve with his notice to the marshal making
the sale, or his successor in office:

(1) acopy of the docket of the judgment under which he claims
the right to redeem, certified by the clerk of the court where the
judgment is docketed ; or, if he redeems upon a mortgage or other

ien, a note of the record thereof, certified by the registrar;

(2) a copy of any assignment necessary to establish his claim,
verified by the affidavit of himself, or 0¥ a subseribing witness
thereto; and

(3) an affidavit by himself or his agent, showing the amount
then actually due on the lien.

§ 562. Restraining waste during period for redemption

Until the expiration of the time allowed for redemption, the court
may restrain the commission of waste on the property, by order

ted with or without notice, on the application of the purchaser

or the judgment creditor. DBut it is not waste for the person in pos-
session of the property at the time of sale, or entitled to possession
afterwards, during the period allowed for redemption, to continue
to use it in the same manner in which it was previously used; or to use
it in the ordinary course of husbandry; or to make the necessary re-
pairs of buildings thereon; or to use wood or timber on the propert;
therefor or for the repair of fences or for fuel for his fa.miry, whili
he occupies the property.
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§ 563. Rents and profits

The purchaser from the time of the sale until a redemption, and a
redemptioner from the time of his redemption until another redemp-
tion, is entitled to receive, from the tenant in possession, the rents of
the property sold, or the value of the use and occupation thereof. But
when any rents or Ig:oﬁm have been received by the judgment creditor
or purc , or his or their assigns, from the property thus sold
Eereoedmg the redemption, the amounts of such rents and S:-:ﬁta shall

a credit upon the redemption money to be paid ; and if the redemp-
tioner or judgment debtor, before the expiration of the time allowed
for the redemption, demands in writing of the purchaser or creditor,
or his assigns, a written and verified statement of the amounts of the
rents and profits thus received, the period for redemption is extended
five days after the sworn statement is given by the purchaser or his
assi, to the redemptioner or debtor. If the purchaser or his as-
si EMBLA.I.L for a period of one month from and after demand,
fail or refuse to give the statement, the redemptioner or debtor
may bring an action in any court of competent jurisdiction, to compel
an accounting and disclosure of the rents and profits, and until
fifteen days from and after the final determination of the action, the
right of redemption is extended to the redemptioner or debtor.

§ 564. Eviction of purchaser or failure to obtain possession;
revival of judgment

If the purchaser of real property sold on execution, or his successor
in interest, is evicted therefrom in consequence of irregularities in
the r‘Igm.!lcwiinga concerning the sale, or of the reversal or discharge
of the judgment, he may recover the price paid, with interest, from
the judgment creditor. If the purchaser of property at a marshal’s
sale, or his successor in interest, fails to recover possession in conse-
quence of irregularity in the proceedings concerning the sale, or be-
cause the property sold was not subject to execution and sale, the
court having jurisdiction thereof shall, after notice and on motion
of the party in interest, or his attorney, revive the original judg-
ment in the name of the petitioner, for the amount paid by the pur-
chaser at the sale, with interest thereon from the time of payment at
the same rate that the original judgment bore; and the judgment so
revived has the same force and effect as would an original judgment
of the date of the revival, and no more.

§ 565. Contribution among judgment debtors; repayment of
surety

If property, liable to an execution against several persons, is sold
thereon, and more than a due proportion of the judgment is satis-
fied out of the proceeds of the sale of the t-li:“l.-opeﬂ:y of one of them, or
one of them pays, without a sale, more than his proportion, he may
compel contribution from the others; and when a judgment is against
several, and is upon an obligation of one of them, as security for an-
other, and the surety pays the amount, or any part thereof, either by
sale of his property or before sale, he may compel repayment from the
principal. In such a case the &)mon 80 paying or contributing is en-
titled to the benefit of the judgment, to enforce contribution or re-
payment, if, within 10 days after his payment, he files with the clerk
of the court where the judgment was rendered, notice of his payment
and claim to contribution or repayment. Upon a filing of the notice,
the clerk shall make an entry thereof in the margin of the docket.



-323-
§ 566. Claimstlllithlrdpersons; filing of claim; undertaking by
plain

a) If tangible or intangible personal property levied on, whether
or (ngt it is in the actual possession of t.hg levying officer, is claimed
by a third person as his property by a written claim verified by his
oath or that of his agent, set out the reasonable value thereof, his
title and right to the possession thereof, and delivered, together with a
copy thereof, to the officer maki the le , the officer shall release the
property and the levy unless the plaintiff, or the n in whose favor
the writ runs, within five days after written demand by the officer,
gives the officer an undertaking executed b{ at least two good and
guﬁ:éent gureties, in a sum eqﬁ to double the value of the property

evied u

(b 'Imndertaking shall be made in favor of and shall indemnify
the third person against loss, liability, damages, costs and counsel fees,
by reason of the levy or the seizing, taking, collecting, withholding,
or sale of the property by the officer. Where the property levied upon
is required by law to be registered or recorded in the name of the
owner and it appears that at the time of the levy the defendant or
juc‘ligmant debtor was the registered or record owner of the property
and the plaintiff, or the person in whose favor the writ runs, caused
the levy to be made mﬂainte.ined in good faail:ﬁ and in reliance
upon registered or record ownership, there 1 be no liability
thereunder to the third person by the plaintiff, or the person in whose
favor the writ runs, or his sureties, or the levying officer.

(c) Exceptions to the sufficiency of the sureties and their justifica-
tion may be had and taken in the same manner as upon an un i
on attachment. If they, or others in their place, fail to justify at the
time and place appointed, the officer shall release the property and the
levy. If exception is not taken within ﬁvgat::ys after notice of receipt
of the undertaking, the third person is deemed to have waived objec-
tions to the sufficiency of the sureties. $

(d) If objection is made to the underta by the third person, on

d that the amount thereof is not ient, or if for any rea-
son it becomes necessary to ascertain the value of the property, in-
volved, the property involved may be appraised by one or more dis-
interested persons, appointed for that purpose by the court in which
the action is pending or from which the writ issued, or by a judge
thereof, or the court or judge may direct a hearing to determine
the value of the property.

If, upon the appraisal or hearing, the court or judge finds that the
undertski.nﬁlgivan is not sufficient, an order shall be made fixing the
amount of the undertaking, and within five days thereafter an under-

ing in the amount so fixed may be given in the same form and
manner and with the same effect as the original.

(¢) The officer making the levy may demand and exact the under-

provided for in this section notwithstanding any defect, in-
formality or msuﬁmanmof the verified claim delivered to him. The
officer is not liable for damages to a third person for the levy upon,
or the collection, taking, keeping or sale o?etha property if a c{:oim
is not delivered as provided in this section, nor, in any event, is
the ﬁ:er Imfb:f; for the levy upon, or the ht?lldﬂilneg, release or other
disposition o apmperzmmcordancewi rovisions of this
sac&on I?tie aa:g!on 567 of this title. e 2
undertaking is given, the levy continue and the offi-
cwa{n.nllmtam any property in his gomion for the purposes of the
levy under the writ; except that if an mdmkin&iuu iven under
section 568 of this title, the property and the levy released.
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§ 567. Same; hearing to determine title to property

(a) If a verified third party claim is delivered to the officer as
provided by section 566 of this title upon levy of execution or attach-
ment, whether an undertaking mentioned in that section is given
or not, the plaintiff, or the person in whose favor the writ runs, the
third party claimant, or any one or more joint third party claimants,
is entitled to a hearing in the court in which the action is pénding
or from which the writ issued for the purpose of determining title
to the property in question.

b) The hearing shall be granted by the court upon petition
therefor filed within 10 days after the delivery of the third party
claim to the officer. The hearing shall be had within 20 days from
the filing of the petition, unless continued as herein provided. Ten
days’ notice of the hearing shall be given to the officer, to the plaintiff
or the person in whose favor the writ runs, and to the third party
claimant, or their attorneys, specifying that the hearing is for the
pmosa of determining title to the property in question; but notice
need not be %riven to the party filing the petition. The court may
continue the 1earinghbeyond the 20-day period, but good eause must
be shown for any such continuance.

(¢) The court may order the sale of perishable property held
!F the officer and direct the disposition of the proceeds of the sale.

he court may, by order, stay execution sale, or forbid a transfer or
other disposition of the property involved, until the proceedings for
the determination of the title may be commenced and prosecuted to
termination, and may require, as a condition of the order, such bond
as the court may deem necessary. The orders may be modified or
vacated by the judge granting them, or by the court in which the pro-
ing is pending, at any time prior to the termination of the
proceedings, upon such terms as may be just.

(d) At.gfﬁe hearing had for the r(s:urpn:'esa of determining title, the
third party claimant has the burden of proof. The third party
claim delivered to the officer shall be filed by him with the court
and shall constitute the pleading of the third party claimant, subject
to the power of the court to permit an amendment in the interest of
justice, and it is deemed controverted by the plaintiff or other person
in whose favor the writ runs. This section does not deprive anybody
of the right to a jury trial in any case where that right is given by
law, but a jury trial may be waived in any such case in like manner
as in the trial of an action. Findings are not required in any pro-
ceedings under this section.

(e) At the conclusion of the hearing the court shall give
jud.%ment determining the title to the property in question, which is
conclusive as to the right of the plaintiff, or other person in whose
favor the writ runs, to have the property levied upon, taken, or held,
by the officer and to subject the property to &ayment. or other satis-
faction of his judgment. In the judgment the court may make all
proper orders for the disposition of the propertJ or the proceeds
thereof. If the property or levy has been released by the officer for
want of an und ing, and final judgment is for the plaintiff or
other person in whose favor the writ runs, the officer shall retake or
levy upon the property on the writ if the writ is still in his hands,
or if the writ has been returned, another writ may be issued on which
the officer may take or otherwise levy upon the property.

(f) An appeal lies from any judgment determining title under this
section, to be taken in the manner provided for appeals from the
court in which such proceeding is had.
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§ 568. Same; undertaking by claimant

(a) Where property levied upon under execution to satisfy a judg-
ment for the payment of money is claimed, in whole or in part, by a
third person, other than the judgment debtor, and an 11ncirar’calm:n§6
been given i)y the judgment creditor as provided in section 566 of
this title, the claimant may give an undertaking as provided in this
section, which shall release the property described in the undertaking
from the lien and levy of the execution.

(rl? The undertaking, with two sureties, shall be executed by the
third person claiming in whole or in part the property upon which
execution is levied in double the estimated value of the property
claimed by the third person; except that in no case need the under-
taking be for a greater sum than double the amount for which the
execution is levied. Where the estimated value of the property
claimed by the third person is less than the sum for which the execu-
tion is levied, the estimated value shall be stated in the undertakin
and the undertaking shall be conditioned that if the property claim
by the third person is finally adjudged to be the property of the jud%’-l
ment debtor, the third person will pay of the judgment upon whie
execution has issued a sum equal to the value, as estimated in the
undertaking, of the llﬁx‘operl;y claimed by the third person, and the
property claimed shall be described in the undertaking.

(¢) The undertaking shall be filed in the action in which the execu-
tion issued and a copy thereof served upon the judgment creditor
or his attorney in the action.

(d) Within 10 days after the service of the copy of the under-
taking, the judgment creditor may object to the undertaking on the
grounti of inability of the sureties, or either of them, to pay the sum for
which they become bound in the undertaking, and upon the ground that
the estimated value of p y therein is less than the market value of
the property claimed. e objection to the undertaking shall be
made in writing, specifying the ground or grounds of objection, and
if the objection is made to the undertaking that the estimated value
therein is less than the market value of the property claimed, the
ob{‘ection shall specify the judgment creditor’s estimate of the market
value of the property claimed. The written objection shall be served
upon the third person giving the undertaking and claiming the prop-
erty therein described.

(e) Exceptions to the sufficiency of the sureties and their justifi-
cation may be had or taken in the same manner as upon an under-
taking on attachment. If they, or others in their place, fail to
justify at the time and place appointed, the officer shall not release
the property. If objection is not taken as provided in this seetion,
the judgment creditor is deemed to have waived objections to the
sufficiency of the sureties.

(f) objection is made to the undertaking upon the ground
that the estimated value of the property claimed, as stated in the un-
dertaking, is less than the market value of the property claimed, the
third person mag accept the estimated value stated by the judgment
creditor in the objection, and a new undertaking may be at once filed
with the judgment creditor’s estimate stated therein as the estimated
value, and objection may not thereafter be made upon that ground.
If the judgment creditor’s estimate of the market value is not accepted,
the value of the property shall be determined as provided in section
T000) T marsti shall Juity-pin e iodeeiak

(g e sureties shall justify u e un: ing as required b
section 431 of Title8. - o sl

(h) The undertaking shall become effective for the purpose herein
specified 10 days after service of a copy thereof on the judgment
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creditor, unless objection to the undertaking is made as herein pro-
vided, and if objection is made to the undertaking filed and served,
then the undertaking shall become effective for such purposes when
an undertaking is given as herein provided.

§ 569. Attachments and executions on mortgaged personal

property
(a) Except as provided in subsection (b) of this section, before
mo; personal property is taken under attachment or execution

issued at the suit of a creditor of the mortgagor, the officer shall pay or
tender to the mortgagee the amount of the mort, debt and interest
or deposit the amount thereof with the registrar of property, payable
to the order of the mo:

(b) When an attachment or execution creditor presents to the officer
a verified statement that the mortgage is void or invalid for reasons
therein specified and delivers to the officer a good and sufficient indem-
nity bond in double the amount of the mortgage debt or double the
value of the mortgaged property, as the officer may determine and
require, the officer shall take the property, and, in the case of an exe-
cution, sell it in the manner provided by law.

The bond shall be made to both the officer and the mortgagee and
shall indemnify them and each of them for the taking of the property
against loss, liability, damages, costs, and counsel fees.

(c) When the property is taken after payment or tender of deposit
as provided for in subsection (a) of this section and is sold under
process the officer shall apply the proceeds of the sale as follows:

(1) to the repayment of the sum paid to the mortgagee, with
interest from the date of the ]Emﬂyment; and

2) the balance, if any, in manner as the proceeds of sales
under execution are applied in other cases,

(d) When the property is taken after presentation to the officer of
the verified statement and bond mentioned in subsection (b) of this
section and is sold under process the officer shall apply the proceeds
of the sale as follows:

(1) to the satisfaction of the amount specified in the process
including interest and costs; and
2) the balance, if any, in like manner as the proceeds of sales
under execution are applied in other cases.

Subchapter III—Proceedings Supplemental to Execution

§ 601. Examination of judgment debtor

When an execution against property of the judgment debtor, or of
any one of several debtors in the same judgment, issued to the mar-
shal, is returned unsatisfied in whole or in part, the judgment credi-
tor, at any time after the return is made, is entitled to an order
from the judge of the court, requiring the i':dgmant debtor to ap-
pear and answer concerning his pro fore the judge, or a
referee appointed by him, at a time and place specified in the order.
§ 602. Order for judgment debtor to appear; arrest; bail

(a) After the issuing of an execution against property, and upon
proof, by affidavit of a party or otherwise, to the satisfaction of the
judge of the court that a jm%ment debtor has property which he un-
justly refuses to apply toward the satisfaction of the judgment, the
judge may, by an order, require the judgment debtor to appear at a

ed time and place before the judge, or a referee appointed by

him, to answer concerning the same ; and such proceedin tﬁamy there-
upon be had for the application of the property of Jjud, t
debtor toward the uﬁs&cﬁon of the judgment as are provided upon
the return of an execution.
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b) Instead of the order requiring the attendance of the judgment
del(mzr, the judge may, upon aﬂidagit of the judgment creditor, his
agent or attorney, if it appears to him that there is danger of the
g;l:[vlto;';sf abse:l:ldm%[;‘rde{} 3 nglrshalbto arrest b;.}m detl?hbzr m(liga brmg

i ore the ju ing brought before ju e
i ent debtm? may be ogd?:rod to enter into an undertaking, ‘with
cient surety, that he will attend from time to time before the
judge or referee, as may be directed during the pendency of proceed-
ings and until the final termination thereof, and will not in the mean-
time dispose of any portion of his property not exempt from execution.
;qldefnult of entering into the undertaking he may be committed to
jail.
§ 603. Payment by debtor of judgment debtor
After the issuing of an execution against pro , and before its
return, any person indebted to the judgment debtor may pay to the
marshal the amount of his debt, or so much thereof as may be neces-
sary to satisfy the execution; and the marshal’s receipt is a sufficient
discharge for the amount so paid.
§ 604. Examination of debtor of judgment debtor
After the issuing or return of an execution against property of the
judgment debtor, or of any one of several debtors in the same judg-
ment, and upon proof by affidavit or otherwise, to the satisfaction of
the judge, t_Et].l:my person or corporation has property of the iut:g;
ment debtor, or is indebted to him in an amount exceeding $50,
judge may, by an order, require the person or corporation, or any
or member thereof, to ne}:})ear at a specified time and place
before him, or a referee appointed by him, and answer concerning the
same.
§ 605. Witnesses
Witnesses may be required to appear and testify before the judge
or referee, upon any proceeding under this subchapter, in the same
manner as upon the trial of an issue.
§ 606. Order applying property toward satisfaction of judgment
The ju or referee may order any pro of the judgment
debtor, ]nt;dtg:xampt from exa&tion, in t.l:i Eanggﬁ the debttl)r, or any
other person, or due to the judgment debtor, to be applied toward the
satisfaction of the j t; but an order may not be made as to
money or mpeﬂi in the hands of any other person or claimed to be
due from him to the judgment debtor, if the person claims an interest
in the property adverse to the judgment debtor or denies the debt.

§ 607. Third person claiming interest or denying debt; action

by judgment creditor
If it appears that a person, all to have pro of the judg-
ment debtnr,ormbeinl:ieebtel:i toegedclnjms a.:?i.nlt.):ggtintha %urgg-

erty adverse to him, or denies the debt, the judgment creditor may
maintain an action against that person for the recovery of the interest
or debt; and the j or referee may, by order, forbid a transfer or
other disposition of the interest or debt, until an action can be com-
menced and prosecuted to judgment. e order may be modified or
vacated by the judge or regama granting it, or the court in which the
action is brought, at any time, upon such terms as may be just.
§ 608. Contempt

If any person, party, or witness diso an order of the referee,
geroparly made, in the proceedings before under this subchapter,

may be punished by the court or judge ordering the reference, for

a contempt.
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Subchapter IV—Judgments Against Joint Debtors

§ 631. Summoning unserved joint debtors to show cause why
they should not be bound by judgment

When a j ent is recovered against one or more of several per-
sons, jointly indebted upon an obligation, by proceeding as provided
in section 169 of this title, those who were not originally served
with the summons, and did not ap in the action, may be sum-
moned to show cause why they should not be bound by the judgment,
in the same manner as though they had been originally served with
the summons.

§ 632. Form and service of summons

The summons specified in section 631 of this title shall describe the
judgment, and require the person summoned to show cause why he
should not be bound by it, and shall be served in the same manner,
and be returnable within the same time, as the original summons. It
is not necessary to file a new complaint.

§ 633. Affidavit to accompany summons
The summons shall be accompanied by an affidavit of the plaintiff,

his agent, representative, or attorney, that the judgment, or some part
thereof, remains unsatiaﬁ’ed, and shall specify the amount due thereon.

§ 634. Answer

Upon such a summons, the defendant may answer within the time
specified therein, denying the judgment, or setting up any defense
which may have arisen subsequently; or he may deny his liability on
the obligation upon which the judgment was recovered, by reason of
any defense existing at the commencement of the action.

§ 635. Pleadings :

1f the defendant, in his answer, denies the judgment, or sets up any
defense which may have arisen subsequently, the summons, with the
affidavit annexed, and the answer, constitute the written nhegations
in the case; if he denies his liability on the obligation upon which the
judgment was recovered, a copy of the original complaint and judg-
ment, the summons, with the affidayit annexed, and the answer, con-
stitute the written allegations, subject to the right of the parties to
amend their pleadings as in other cases.

§ 636. Trial; amount of verdict or decision
The issues formed may be tried as in other cases; but when the de-
fendant denies, in his answer, any liability on the obligation upon
which the judgment was rendered, if a verdict is found or a decision
against him, it may not be for an amount exceeding the
aitlnaount remaining unsatisfied on the original judgment, with interest
thereon.

Subchapter V—Discharge of Persons Imprisoned on Civil Process

§ 661. Persons confined on execution issued on judgment; condi-
tions for discharge

Any Eerson confined in jail, on an execution issued on a judgment
rendered in a civil action, shall be discharged therefrom upon the
conditions specified in this subchapter.
§ 662. Notice of application for discharge

Such person must cause a notice in writing to be given to the plain-
tiff, his agent, or attorney, that at a certain time and place he will
a.l;])ply to the judge of the court from which the execution issued for
the purpose of obtaining a discharge from his imprisonment.
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§ 663. Service of notice

The notice must be served upon the plaintiff, his agent, or attorney,
one day at least before the hearing of the application.
§ 664. Examination before judge

At the time and place specified in the notice, the person shall be
taken before the judge, who shall examine him under cath concerning
his estate and property and effects, and the disposal thereof, and his
ability to pay the judgment for which he is committed ; and the ]udﬁ:
may also hear any other legal and pertinent evidence that may
produced by the debtor or the creditor.

§ 665. Written interrogatories to prisoner
The plaintiff in the action may, upon the examination, propose to
the prisoner any interrogatories pertinent to the inquiry, and the
shall, if required by him, be proposed and answered in writing, an
the answer shall be signed and sworn to by the prisoner.
§ 666. Oath of prisoner
If, upon the examination, the judge is satisfied that the prisoner is
en:ilt.l to his discharge, he shall administer to him the following
ath, to wit:
’ “I, , do solemnly swear that I have not any estate,
real or personal, to the amount of $50, except such as is by law
exempted from being taken in execution ; and that I have not an
other estate now conveyed or concealed, or in any way dm&mseﬁ
of, with design to secure the same to my use, or to hinder, delay,
or defraud my creditors, so help me God.”

§ 667. Order for discharge
After administering the oath, the judge shall issue an order that the
prisoner be discha from custody, and the officer, upon the service

of the order, shall discharge the prisoner forthwith, if he is imprisoned
for no other cause.

§ 668. Frequency of applications for discharge

If the judge does not discharge the prisoner, he may apply for his
discharge at the end of every succeeding 10 days, in the same manner
as above provided, and the same proceedings thereupon be had.
8 669. Finality of discharge

The prisoner, after being so discharged, is forever exempted from
arrest or imprisonment for the same debt, unless he is convicted of
having willfully sworn falsely upon his examination before the judge,
or in taking the oath prescribed in section 666 of this title.
8 670. Judgment remains in force

The judgment against any prisoner who is discharged remains in
full force against any estate wEich may then or at any time afterward
belong to him, and the plaintiff may take out a new execution against

the goods and estate of the prisoner, in like manner as if he had never
been committed.

§ 671. Discharge on order of plaintiff

The plaintiff in the action may at any time order the prisoner to’
be discharged, and he is not thereafter liable to imprisonment for the
same cause of action.

§ 672. Discharge on failure of plaintiff to pay for support of
prisoner

If a person is committed to jail on an execution issued on a judg-

ment recovered in a civil action, the creditor, his agent, or attorney

shall advance to the jailer, on the commitment, cient money for
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the support of the prisoner for one week, and shall make the like
advance for every successive week of his imprisonment; and in case
of failure to do so, the Ala.ller shall forthwi dlscharge the prisoner
from custody, and the discharge has the same effect as if made by
order of the creditor.

CHAPTER 17—PROCEDURE IN MAGISTRATES* COURTS
BUBCHAPTEE I—GENERAL PROVISIONS

T11. Provisions applicable to magistrates’ courts.

712. Rules of procedure in magistrates' courts.

713. Territorial limits of process.

714. Filling blanks in summons and other papers.

T15. Receipt and disposition of money.

716. Surety honds and undertakings.

717. Dockets.

718. Computation of time.

719. Service and filing of pleadings and other papers; motions; notice of orders
or judgments,

720. Limitation of actions.

721. Parties; appearance in person or by attorney ; other provisions.

722, Particular actions; miscellaneous provisions.

SUBCHAPTER II—COMMENCEMENT OF ACTIONS ; SERVICE OF PROCESS

741. Commencement of action,

742, Time for issuance of summons.
T48. Waiver of summons.

744, Torm of sumimons.

T746. Time for appearance of defendant.
T46. Alias summons.

747. Service of summons.

BUBCHAPTER III—PLEADINGS

771. Form of pleadings.
772. Pleadings allowed ; motions,

778. Complaint.
T74. Motion to dismiss complaint.
775. Answer; terclaims,

coun 3
T76. Failure to set up counterclaim.
T77. Motion to strike answer ; objections and defenses to answer.
T78. Proceedings on motions.
779, Amendment of pleadings.
780, Admission of genuineness of documents contained in pleadings.
781. Order for inspection of account or document.
782, Signing and verification of pleadings.

BUBCHAPTER IV—PROVISIONAL REMEDIES

Article A—Civil Arrest and Bail

801. Order of arrest; grounds for arrest.

802. Affidavit and undertaking for order of arrest.

803. Arrested defendant taken before magistrate; bail,
804. Notice of arrest to plaintiff,

805. Custody of defendant.

Article B—Claim and Delivery of Personal Property
821. Procedure for claim and delivery.
Article C—Attachment

831. Actions In which attachment authorized ; afidavit.

832, Undertaking on attachment; exceptions to sureties.

833, Direction and command of writ; more than one defendant; service outside
subdivision.

834. Application of other provisions.



-331-

i SUBCHAPTER V—TRIAL
861. Notice of trial or hearing.

862, Time for commencement of trial.

863. Postponement by court.

864. Postponement by consent.

865. Poqtpnnement on application of party.

866. Adjournment; undertaking.

867. Mode of trial of issues.

868, Evidence.

801. Default Judgment.

B892. Judgment of dismissal without prejudice.

893. Judgment of dismissal for failure to bring to trial.

894, Affirmative judgment for defendant op counterclaim.

895. Remission of amount exceeding jurisdietion.

896. Time for entry of judgment.

897. Form and entry of judgment ; arrest ; notice of judgment.

898, Abstract of judgment.

B00. Relief from judgment or order ; clerical mistakes ; harmless error.
000. Confession of judgment or submission of controversy without action.
901, Offer of judgment before trial.

0802, Other provisions governing judgments.

BUBCHAPTER VI—JUDGMENT

SUBCHAPTER VII—EXECUTION

921. Time for issuance of execution.
922. Stay of execution.
928. Contents of execution.
924. Renewal of execution.
925. Duty of constable ; execution of writ.
926. Proceedings supplemental to execution.
927. Discharge of persons imprisoned on civil process.
SUBCHAPTER VIII—APPEALS TO DISTRICT COURT
951. Time for appeal ; notice of appeal.
952, Appeal on question of law.
958. Appeal on questions of fact, or law and fact; trial de novo.
954. Filing of papers on appenl benefit of legal objections.
955. Undertaking on appeal.
856. Filing of undertaking ; exception to and justification of sureties.
957, Stay of proceedings on filing undert.&king
058. Powers of district court on appeal.
958. Dismissal of appeal for fallure to bring to tr
060, Dismissal of appeal ; return of papers; Jurlsﬂlcticm of magistrate.

Subchapter I—General Provisions

§ 711. Provisions applicable to magistrates’ courts
(a) Magistrates’ courts being courts of limited jurisdiction, this
t1tla, other than this chaptsr, applies to magistrates’ courts and the
thorem only to the extent to which it is specifically made
hm‘ble g&r
be) The

aa of Civil Procedure do not apply to

(1) they are meorporated by reference in a section of this title
chs the sectmn is applicable to the magistrates’ courts under this

(2) they are specifically made applicable by this chapter.

(c) When a _provision of law or of the Federal ﬁulea ivil Pro-
cedure governing the district court is applicable to the magmtrataa’
courts, references therein to the court or judge shall be deemed to
refer to the magistrate; references to the marshal shall be deemed to
refer to the constable; and references to the clerk of the district court
shall be deemed to refer to the magistrate. With to the Fed-
eral Rules of Civil Procedure, the provisions of su (b) of
section 1 of this title apply.
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§ 712. Rules of procedure in magistrates’ courts

(a) The district court may from time to time make and amend rules
governing civil procedure in the magistrates’ courts not inconsistent
with law.

(b) Each magistrate may from time to time make and amend rules
governing civil procedure in his court not inconsistent with law or
with the rules adopted by the district court under subsection (a) of
this section. Cet:ines of rules and amendments so made by a magis-
trate shall be filed promptly with the district court.

§ 713. Territorial limits of process

All process of magistrates’ courts may be served anywhere within
the territorial limits of the Canal Zone and, when a statute so pro-
vides, beyond the territorial limits of the Canal Zone.

§ 7T14. Filling blanks in summons and other papers

The summons, execution, and every other paper made or issued b
a magistrate’s court, except a subpoena, shall be issued without a blan
left to be filled by another, otherwise it is void.

§ 715. Receipt and disposition of money

Magistrates shall receive from the constables all money collected
on any process or order issued from their courts, and shall pay it, and
all money paid to them in their official capacity, over to the parties
entitled or authorized to receive it, without I:alay.

8§ 716. Surety bonds and undertakings

Chapter 11 of Title 8, relating to surety bonds and undertakings,
applies in civil actions in the magistrates’ courts.

§ 717. Dockets

(a) Each magistrate shall keep a book, denominated a “docket,” in
which he shall enter:

(1) the title of every action or proceeding;

(2) the object of the action or proceeding; and if a sum of
money is claimed, the amount thereof;

(3) the date of the summons, and the time of its return;
and if an order to arrest the defendant is made, or a writ of at-
tachment is issued, a statement of the fact ;

(4) the time when the parties, or either of them, appear, or
their nonappearance, if default is made; a minute of the pleadings
and motions; if in writing, referring to them; if not in writing, a
concise statement of the material parts of the pleadings;

(5) every adjournment, stating on whose application and to
what time;

(6) the iudgment of the court, specifying the costs included and
the time when rendered :

(7) the issuing of the execution, when issued and to whom ; the
renewals thereof, if any, and when made, and a statement of any
money paid to the magistrate, when and by whom; and

(8) lt e rsceipt of a notice of appeal, if any is given, and of the
appeal bond.

(b)_ The several particulars specified in subsection (a) of this sec-
tion shall be entered under the title of the action to which they relate,
and, unless otherwise vaided, at the time when they occur.
entries in a magistrate’s docket, or a transcript thereof, certified by
the magistrate, or his successor in office, are prima facie evidence of
the facts so stated.

(e) A magistrate shall keep an alphabetical index to his docket,
in which shall be entered the names of the parties to each judgment,
with a reference to the page of entry, The names of the plaintiffs
shall be entered in the index, in the alphabetical order of the first letter
of the family name.
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§ 718. Computation of time

Rule 6(a) of the Federal Rules of Civil Procedure applies to the
computation of time in civil actions in the magistrates’ courts.

§ 719. Service and filing of pleadings and other papers; motions;
notice of orders or judgments
The following provisions of the Federal Rules of Civil Procedure
apply to the magistrates’ courts: : 3
tlEl) Rule 5, relating to the service and filing of pleadings and
other papers;
(2) Ele Gi(d) , relating to the time for service of motions and
affidavits;
3) Rule 6(e), relating to additional time after service by mail;
54; Rule 7(b) (1), relating to motions; and
(5) Rule 77(d), relating to notice of orders or judgments.
§ 720. Limitation of actions
Sections 41-45 and T1-82 of this title apply to the ma%istmbes’
courts to the extent to which they refer to the limitation of actions
which are within the jurisdiction of the magistrates’ courts.

§ 721. Parties; appearance in person or by attorney; other pro-
visions
(a) Parties in magistrates’ courts may apsenr and act in person or
by attorney. A corporation may appear and act only by an attorney
at law.
(b) Sections 121-130 of this title and Rules 17-25 of the Federal
Rules of Civil Procedure apply to the magistrates’ courts.

§ 722. Particular actions; miscellaneous provisions

(a) Part 2 of this title, relating to particular proceedings, applies to
magistrates’ courts onli]: as Bpmnﬁg y provide% therein. e

(b) Sections 3-9 of this title apply to the magistrates’ courts.

Subchapter II—Commencement of Actions; Service of Process

§ 7T41. Commencement of action

An action in a magistrate’s court is commenced by filing a complaint.
§ 742. Time for issuance of summons

The court shall indorse on the complaint the date upon which it was

fued, and at any time within one year thereafter the plaintiff may have
summons issued.

§ 743. Waiver of summons
At any time after the mm}ihint. is filed, the defendant may, in
writing, or by appearing and pleading, waive the issuing of summons,
§ 4. Form of summons
The summons shall be directed to the defendant, signed by the
magistrate, and shall contain:
(1) the title of the court, name of the subdivision in which the
action is brought, and the names of the parties thereto;
(2) adirection that the defendant appear and answer before the
magistrate, as specified in section 745 of this title;

3) anotice that unless the defendant so appears and answers,
the plaintiff will take judgment for any money or dam de-
manded in the complaint, as arising upon contract, or will apply
to the court for the relief demanded in the complaint; and

(4) the name of plaintiff’s attorney, if he appears by attorney.
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§ 745. Time for appearance of defendant

The time specified in the summons for the appearance of the de-
fendant shall be as follows:

éllx ) if an order of arrest is indorsed upon the summons, forth-
wi .

(2} in all other cases, within b days, if the summons is served
in the subdivision in which the action is brought ; within 10 days,
if served in another subdivision.

§ 746. Alias summons

(a.) If the summons is returned without being served upon any or
all of the defendants, or if it has been lost, the magistrate, upon the de-
mand of the plaintiff, may issue an alias summons, in the same form
as the origi.ms, except that he may fix the time for the appearance of
the defendant at a period not to exceed 90 days from its date.

(b) The magistrate may, within a year from the date of the ﬁlu:ﬁ
of the complaint, issue as many alias summonses as may be demand
by the plaintiff.

§ 747. Service of summons

(a) The summons may be served by the constable of any magistrate’s
court or by any other person of the age of 18 years or over not a party
to the action.

(b) Sections 161-170 and 713 of this title and subdivisions (d),
(e), (g), and (h) of Rule 4 of the Federal Rules of Civil P ure
apply to the service and return of summons of the magistrates’ courts.

Subchapter III—Pleadings

§ 771l. Form of pleadings
Pleadings in magistrates’ courts:

(1) are not required to be in any particular form, but shall
be such as to enable a person of common understanding to know
what is intended ;

2; may, except the complaint, be oral or in writing;
ché:% need not be verified, unless otherwise provided in this
T
(Eieif in writing, shall be filed with the magistrate; and
(5) if oral, shall be entered in substance in the docket.
§ 772. Pleadings allowed; motions
(a) The pleadings are:

(1) the complaint by the plaintiff ; and

(2) the answer by the defendant.

(b) Demurrers to the complaint or to the answer may not be used.
In lieu thereof, the defendant may make a motion to dismiss the
complaint or the plaintiff may make a motion to strike the answer.

8§ 773. Complaint

The complaint in magistrates’ courts is a concise statement, in writ-
ing, of the facts constituting the plaintif’s cause of action; or a copy
of the account, note, bill, bond, or instrument upon which the action
is based.

§ 774. Motion to dismiss complaint

(a) At any time before answering, the defendant may make a
motion to dismiss the complaint, asserting any of the following de-
fenses or objections which appear upon the face of the complaint:

(1) lack of jurisdiction over the subject matter;
(2) lack of jurisdiction over the person;

3) improper venue;

4) insufficiency of process;
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(b) insufficiency of service of process; ]
(6) failure to state a claim upon which relief can be granted;
7) failure to join an indispensable party ; or
{8 that the complaint is so vague or a.mi:iguous that the de-
fendant cannot reasonably be required to frame an answer.
(b) The motion to dismiss shall distinctly ?ecify the grounds u
which any of the defenses or objections to the complaint are
The defenses or objections may be taken to the whole complaint or to
any claim for relief stated therein.
~ (e) Any defense or objection to the complaint which may be made
l:g motion to dismiss, other than that it is so vague and ambiguous that
e defendant cannot reasonably be required to frame an answer, may
be made either by motion to dismiss or in the answer, at the option of
the defendant.

§ 775. Answer; counterclaims

(a) The answer may contain a denial of any or all of the material
facts stated in the complaint, which the defendant believes to be untrue,
and also a statement, in a plain and direct manner, of any other facts
constituting a defense or a counterclaim upon which an action might
be brought by the defendant against the plaintiff, or his assignor, in
a magistrate’s court.

(b) Section 202 of this title, relating to counterclaims in case of
death or assignment, applies to the magistrates’ courts.

§ 776. Failure to set up counterclaim

If the defendant omits to set up, as a counterclaim, a claim which
arises out of the transaction or occurrence that is the subject matter of
the plaintiff’s claim, and does not require for its adjudication the
presence of third parties of whom the court can not acquire juris-
diction, and upon which an action might have been brought in the
magistrate’s court by the defendant against the plaintiff or his as-
gignor, neither the defendant nor his assignee may afterwards main-
tain an action against the plaintiff therefor.

§ 777. Motion to strike answer; objections and defenses to an-
swer
a) When the answer contains new matter in avoidance, or consti-
tuting a defense or a counterclaim, the plaintiff may, at any time
before the trial, make a motion to strike the answer for insufficiency,
stating therein the grounds of the motion.

(b) Whether or not the plaintiff makes a motion to strike the answer.
the averments in the answer shall be taken as denied or avoided, and
the plaintiff may assert at the trial any objection or defense in law
or in fact to the answer.

§ T78. Proceedings on motions

The proceedings on motions are as follows:

(1) if the motion to dismiss the complaint is granted, the plain-
tiff may amend his complaint within such time, not exceeding
two days, as the court allows;

(2) 1if the motion to dismiss the complaint is denied, the defend-
ant may answer forthwith;

(8) if the motion to strike the answer is granted, the defendant
mn& amend his answer within such time, not exceeding two days,
as the court allows; and

(4) if the motion to strike the answer is denied, the action
shall proceed as if no motion had been interposed.
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§ 779. Amendment of pleadings

(a) At any time before the conclusion of the trial, either party may
amend any pleading. If the amendment is made after the issue, and
it appears to the satisfaction of the court, by oath, that an adjourn-
ment is necessary to the adverse party in consequence of the amend-
ment, the adjournment shall be granted. When an adjournment is
granted, the court may also require the payment of costs to the
adverse party as a condition to the allowance of the amendment made
after issue is joined.

(b) When a pleading is amended, the adverse party may answer or
make a motion with respect to it within such time as the court allows,
not exceeding five days anfter notice of the amendment.

§ 780. Admission of genuineness of documents contained in
pleadings

If the complaint or answer contains a copy or consists of the
original of the written obligation upon which the action is brought
or the defense founded, the genuineness and due execution of the
instrument are deemed admitted, unless the answer denying the same
is verified, or unless the plaintiff, within two days after the service
on him of the answer, files with the magistrate an afidavit denying
the same, and serves a copy thereof on the defendant.

§ 781. Order for inspection of account or document

When the cause of action or counterclaim arises upon an account
or instrument for the payment of money only, the court, at any time
before the trial, may order the original to be exhibited to the inspec-
tion of, and a copy to be furnished to, the adverse party, at such time
as may be fixed in the order. If the order is not obeyed, the account
or instrument may not be given in evidence.

§ 782. Signing and verification of pleadings
Rule 11 of the Federal Rules of Civil Procedure applies to the
signing and verification of written pleadings in the magistrates’
courts.
Subchapter IV—Provisional Remedies

Article A—Civil Arrest and Bail

§ 801. Order of arrest; grounds for arrest

(a) A person may not be arrested in a civil action in a magistrate’s
court, except as prescribed in this Code.

(b) An order to arrest the defendant may be indorsed by the magis-
trate on a summons and the defendant may be arrested thereon by
the constable at the time of serving the summens, and brought before
the magistrate, and there detained until duly discharged:

(1) in an action for the recovery of money or damages on a
cause of action arising upon contract, express or implied, when
the defendant is about to depart from the Canal Zone with intent
to zia)fmud his crec.‘.fibors;ﬁ11 ! -

2) in an action for a fine or penalty, or for money or
embezzled, or fraudulently misg.p ]iej('l, or mnverte{I tophr;)spgﬁ
use, by one who received it in a fiduciary capacity;

(3) when the defendant has been guilty of a fraud in contract-
it)ng thlcla debt or incurring the obligation for which the action is

rought; or

(4 when the defendant has removed, concealed, or disposed of
his property, or is about to do so, with intent to defraud his
creditors.
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§ 802. Affidavit and undertaking for order of arrest

(a) Before an order for an arrest is made, the party applyin
shall prove to the satisfaction of the magistrate by the affidavit o
hi or another person, the facts upon which the application
is founded. _

(b) The plaintiff shall also execute and deliver to the magistrate a
written undertaking in the sum of $300, with sufficient sureties, to the
effect that the plaintiff will pay all costs that may be adjudged to the
defendant, and all damages which he may sustain by reason of the
arrest, if the arrest is wrongful, or without sufficient cause, not exceed-
ing the sum specified in the uncierta.king.
§ 803. Arrested defendant taken before magistrate; bail

(a) The defendant,immediately upon being arrested, shall be taken
before the magistrate who made the order. If the magistrate is ab-
gent or unable to try the action or disqualified, the officer shall imme-
diately take the defendant before the magistrate of another subdi-
vision, who shall take jurisdiction of the action and fpmeead thereon,
as if the summons had been issued and the order of arrest made by

him.

(b) The defendant shall be discharged from arrest upon giving bail
in, or upon depositing, an amount fixed by the magistrate, and sec-
tions 248-265 of this title apply.

§ 804. Notice of arrest to plaintiff

The officer making the arrest shall immediately give notice thereof
to the plaintiff, or his attorney or agent, and indorse on the summons,
and subscribe a certificate, stating the time of serving the same, the
time of the arrest, and of his giving notice to the plaintiff.

§ 805. Custody of defendant
The officer making the arrest shall keep the defendant in custody
until he is discharged by law.

Article B—Claim and Delivery of Personal Property

§ 821. Procedure for claim and delivery

In an action to recover possession of personal property, the plaintiff
may, at the time of issuing summons or at any time thereafter before
answer, claim the delivery of the property to him. Sections 292-304
of this title apply to the claim when made in magistrates’ courts.

Article C—Attachment

§ 831. Actions in which attachment authorized; affidavit

A writ to attach the property of the defendant shall be issued by
the magistrate at the time of or after issuing summons in actions in
which the sum claimed exclusive of interest exceeds $25, on receiving
an affidavit by or on behalf of the plaintiff, showing the same facts as
nr? required to be shown by the affidavit specified in section 342 of this
title.
§ 832. Undertaking on attachment ; exceptions to sureties

Before issuing the writ, the magistrate shall require a written under-
taking on the part of the plaintiff, with two or more sufficient sure-
ties, in a sum not less than $50 nor more than $300, to the effect that
if the defendant recovers judgment, the plaintiff will pay all costs
that may be awarded to the defendant and all dam which he
may sustain by reason of the attachment, not ex g the sum
specified in the undertaking.

At any time after the issuing of the attachment, but not later than
five days after the notice of its levy, the defendant may except to the

88558 O - 62 - 28
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* gufficiency of the sureties. If he fails to do so, he is deemed to have
waived all objections to them. When excepted to they shall justify
in the manner and within the time provided in section 343 of this title,
otherwise the magistrate shall order the writ of attachment vacated.

§ 833. Directionand command of writ; more than one defendant;.
service outside subdivision

(a) The writ shall be directed to the constable and require
him to attach and safely keep all the property of the defendant
not exempt from execution, or so much thereof as may be suffi-
cient to satisfy the plaintiﬁ"a demand against the defendant, the
amount of which shall be stated in conformity with the com-
plaint, unless the defendant, whose rj;roperl v has been or is about to be
attached, gives him security by the undertaking of two sufficient
sureties in an amount sufficient to satisfy the demand against the
defendant besides costs; in which case to take such undertaking.

(b) If the action is against more than one defendant, any defendant
whose Yroperty has been or is about to be attached may give the
constable the undertaking, and the constable shall take the same,
and the undertaking shall not subject the defendant to or be answer-
able for any demand against any other defendant, nor shall the con-
stable thereby be prevented from attaching or be obliged to release
from attachment, any property of any other defendant. The defend-
ant, at the time of giving the undertaking to the constable, shall
file with the constable a statement duly verified under oath, wherein
he shall aver and declare that the other defendant or defendants in
the action in which the undertaking was given has or have not any
interest or claim of any nature whatsoever in or to the pro .
The statement shall further contain the character of the defendant’s
title and the manner in which he acquired title to the attached
property.
§ 834. Application of other provisions
_ Sections 345-364 of this title apply to attachments issued in magis-
trates’ courts. For this purpose, the reference in section 346 to the
undertaking provided for by section 344 of this title shall be deemed to
refer to the undertaking provided for by section 833 of this title.

Subchapter V—Trial

§ 861. Notice of trial or hearing

(2) When all parties served with process have appeared, or some
of them have appeared and the remaining defendants have made de-
fault, the magistrate shall fix the day for the trial of the cause or
hearing on a motion, and give notice thereof to the parties who have

a red.
pf’l?). The notice shall be in writing, signed by the magistrate, and in
substantially the following form:
In the Magistrate’s Court, Subdivision of

—, Canal Zone.
dant

plaintiff, ». de
To plaintiff, or attorney for plaintiff, and
to defendant, or attorney for defendant:

You and each of ;ou willeplease take notice that the under-
signed magistrate before whom the above-entitled cause is pend-
ing, has set for hearing the motion of , filed in said cause
(or has set the said cause for trial, as the case may be),

before me at , at o’clock —m., on the day of
19—,
Dated this day of y 10—,
(Signed) —— ——,

Magistrate.
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(¢) The notice shall be served upon all parties who have appeared
in the manner provided by section 719 of this title. It shall be served
at least 10 days before the trial or hearing if served by mail, and at
least 5 days before the trial or hearing if personally served. -

(d) The magistrate shall enter on his docket the date of trial or
hearing. When the notice is served by mail the magistrate shall enter
on his t;iocht the date of mailing, and the entry shall be prima facie
evidence of the fact of service.

§ 862. Time for commencement of trial

(a) Unless pustgned, as provided in_ this subchapter, or unless
transferred to another subdivision, the trial of the action shall com-
mence at the expiration of one hour from the time specified in the
notice provided for by section 861 of this title, and be continued, with-
out adjournment for more than 24 hours at any one time, until all
the issues therein are disposed of. : 3

(b) The parties are entitled to one hour in which to appear after
the time fixed in the notice mentioned in section 861 of this title, but
are not bound to remain longer than that time unless both parties have
appeared and the magistrate being present is engaged in the trial of
moumrfmsf y fails t th fixed for trial, th

c¢) If either ails to appear at the time or trial, the
tris;l)may promg)du:g the requealtfpt‘:'ilf1 the adverse party.

§ 863. Postponement by court
The court may, of its own motion, postpone the trial:

(1) for not more than one day, if, at the time fixed by law or by
an order of the court for the trial, the court is engaged in the
trial of another action; or

(2) for not more than two days, if, by an amendment of the
pleadings, or the allowance of time to make an amendment or to
plead, a postponement is rendered necessary,

§ 864. Postponement by consent
By consent of the parties given in writing or in open court, the court
may postpone the trial to a time agreed upon by the parties.
§ 865. Postponement on application of party
The trial may be postponed upon the application of either p:
for a period not more than four months, under the following con 4

tions:

(1) The party making the application shall prove, by his own cath
or otherwise, that he cannot, for want of material testimony which he
expects to procure, safely proceed to trial, and shall show in what
respect the testimony is material, and that he has used due
dillgance to procure 1t and has been unable to do so.

(2) If the application is on the part of the plaintiff, and the defend-
ant is under arrest, a postponement for more than three hours dis-
charges the defendant from custody, but the action may proceed not-
withstanding, and the defendant is subject to arrest on execution in
the same manner as if he had not been discharged.

;3) If the application is on the part of a defendant under arrest,
before it can be granted he shall execute an undertaking, with two
or more sufficient sureties, to be approved by, and in a sum to be
fixed by, the magistrate, to the effect that he will render himself
amenable to the process of the court during the pendency of the
action, and to such as may be issued to enforce the judgment therein;
or that the sureties will pay to the plaintiff the amount of any judg-
ment which he may recover in the action, not exceeding the amount
specified in the und ing. When the undertaking is filed, the
magistrate shall order the defendant to be discharged from mto&y.
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(4) The party making the application shall, if required by the ad-
verse party, consent that the testimony of any witness of the adverse
party, who is in attendance, may be taken by deposition before
the istrate, and that the testimony so taken may be read on the
trial, with the same effect, and subject to the same objection, as if the
witness was produced. 3

(5) The court may require the party making the application to
state, upon affidavit, the evidence which he expects to obtain; and
if the adverse party thereupon admits that such evidence would be
given, and that it be considered as actually given on the trial, or
offered and overruled as improper, the trial may not be postponed.

§ 866. Adjournment; undertaking

Unless by consent, an adjournment may not be ted for a period
longer t.ha.{l 10 da.;?s, upon the aj plica{i'on of gili.:mimr party, gxeeept
upon condition that that party file an undertaking, in an amount
fixed by the t_nnﬂgi.atrate, with two sureties to be approved by the magis-
trate, to the effect that he will pay to the opposite party the amount
of any judgment which may be recovered against the party applying,
not exceeding the sum specified in the undertaking.

§ 867. Mode of trial of issues
Issues of law and issues of fact shall both be tried by the court.

§ 868, Evidence

Part 3 of this title, relatin%to evidence, applies to the magistrates’
courts unless otherwise specifically provided therein.

Subchapter VI—Judgment

§ 891. Default judgment

(a) If the defendant fails to appear and to answer or move to dis-
miss the complaint within the time specified in the summons, then,
upon proof of service of summons:

(1) if the action is based upon a contract, and is for the recovery
of money or damages only, the court shall render judgment in
favor of plaintiff for the sum specified in the summons; or

(2) in all other actions the court shall hear the evidence offered
by the plaintiff, and render judgment in his favor for such sum
not exceeding the amount stated in the summons, as appears by
the evidence to be just.

(b) In the following cases the same proceedings shall be had and
judgment rendered in like manner as if the defendant had failed to
appear and answer or move to dismiss the complaint:

(1) if the complaint has been amended, and the defendant fails
to answer it, as amended, within the time allowed by the court;

(2) if the motion to dismiss the complaint is denied, and the
defendant fails to answer within the time allowed by the court,
not to exceed five days; or

(3) if the motion to strike the answer is granted, and the de-
fendant fails to amend the answer within the time allowed by
the court.

§ 892. Judgment of dismissal without prejudice
(a) Judgment that the action be dismissed, without prejudice to a
new action, may be entered with costs, in the following cases:
gl) when the plaintiff voluntarily dismisses the action before it
is finally submitted ; or fails to prosecute the action to judgment
with reasonable diligence;
ﬁ) when the plaintiff fails to appear at the time fixed for trial
or hearing, or af the time to which the action has been postponed,
or within one hour thereafter; or
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(8) when, after a motion to dismiss the complaint has been
ranted, the plaintiff fails to amend it within the time allowed by
e court.

(l‘:u:gl If a counterclaim has been pleaded or affirmative relief sought
by the defendant in his answer, the action shall not be dismissed
against the defendant’s objection unless the counterclaim or request
for affirmative relief can remain pending for independent adjudica-
tion by the court. 5Ly,

(e) If a provisional remedy has been allowed and the action is
dismissed under this section, the undertaking shall thereupon be de-
livered by the magistrate to the defendant who may have his action
thereon.

§ 893. Judgment of dismissal for failure to bring to trial

Judgment of dismissal shall be entered if the plaintiff fails to bring
the action to trial within two years after the case is brought to an
issue of law or fact, except where the parties have stipulated in writing
that the time may be extended.

§ 894. Affirmative judgment for defendant on counterclaim
Affirmative ju t may be rendered for the defendant on his
counterclaim if the defendant proves that he is entitled to more
than the plaintiff has proven or if the plaintiff fails to prove
that he is entitled to any judgment.
§ 895. Remission of amount exceeding jurisdiction
When the amount found due to either party exceeds the sum for
which the magistrate is authorized to enter judgment, that party
may remit the excess, and judgment may be rendered for the residue.

§ 896. Time for entry of judgment

Judgment shall be entered within 80 days after the submission of
the case to the court.

§ 897. Form and entry of judgment; arrest; notice of judgment
The judgment of a magistrate shall be entered substantially in the
form required by section 1703 of this title in an action to recover the
possession of personal property. Where the defendant is subject to
arrest and imprisonment the fact shall be stated in the judg-
ment. A judgment has no effect for any purpose until so entered.
Notice of the rendition of judgment shall be given to the parties to
the action in writing signed by the magistrate. The notice shall be
substantially in the form of the abstract of jud t required in
section 898 of this title. The notice shall be upon the parties
in the manner provided by section 719 of this title within five days
after rendition of the judgment.
§ 898. Abstract of judgment

. The ::_ﬁmtmte, on the demand of a pa.rtfy in whose favor jud, t
i8 rendered, shall give him an abstract of the judgment in substan-
tially the following form (filling blanks according to the facts):

Canal Zone, Magistrate’s Court, Subdivision of y——
plaintiff, v. , defendant. Judgment entered for plain-
tiﬁi (or'defgelllldag:;} ffor' $———, on the T day of :

certi at the foregoing is a correct abstract of a judgment
rendarad?;:l said action in this court, s
——, Magistrate.

Date of abstract 2
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§ 899. Relief from judgment or order; clerical mistakes; harm-
less error

(a) On such terms as may be just, and on payment of costs, the
court may relieve a party from a judgment by pdeyfglult. taken agninst
him by his mistake, inadvertence, surprise, or excusable neglect, but
the application for relief shall be made within 10 days after notice
of the ent.%rof the judgment and upon an affidavit showing good
cause therefor.

(b) Upon motion of the injured party and notice to the adverse
party the magistrate may correct clerical mistakes in his judgment
as entered, so as to conform to the judgment ordered. The magistrate
may set aside a void tg:d%ment upon motion of either party to the
action after notice to the adverse party, and thereupon the action shall
be treated as if judgment had not entered.

(c) Rule 61 of the Federal Rules of Civil Procedure, relating to
harmless error, applies to the magistrates’ courts.

§ 900. Confession of judgment or submission of controversy
without action
(a) Judgments upon confession may be entered as provided by sec-
tion 515 of this title in either magistrate’s court specified in the
confession. -
(b) Section 516 of this title, relating to submission of a controversy
without action, applies to the magistrates’ courts.

§ 901. Offer of judgment before trial

If the defendant, at any time before the trial, offers in writing to
allow judgment to be taken inst him for a specified sum, the
plaintiff may immediately have judgment therefor, with the costs then
acerued. If the plaintiff does not accept the offer before the trial, and
fails to recover in the action a sum in excess of the offer, he may not
recover costs incurred after the offer, but costs shall be adjud'fed
against him, and, if he recovers, be ded'ucted from his recovery. The
offer and failure to accept it may not be given in evidence nor affect
the recovery, otherwise than as to costs.

§ 902. Other provisions governing judgments
Sections 511-514 and 631-636 of this title apply to judgments of the
magistrates’ courts.

Subchapter VII—Execution

§ 921, Time for issuance of execution

Execution for the enforcement of a judgment of a magistrate’s
court may be issued by the magistrate who entered the ju t, or
his successor in office, on the application of the fpa.rl:y entitled thereto,
at any time within five years from the entry of judgment. -

§ 922, Stay of execution
. The court, or the magistrate thereof, may stay the execution of any

ent, including any judgment in a case of forcible entry or un-
iaw 1 de;ainer, for a periodgz‘ot exceeding 10 days.

§ 923. Contents of execution

The execution shall be directed to the constable, and be sub-
scribed by the magistrate and bear date the day of its delivery to the
officer. ﬂ shall intelligibly refer to the judgment, by stating the
names of the parties, and the name of the magistrate before whom,
and of the subdivision where, and the time when it was rendered ; the
amount of judgment, if it is for money; and, if less than the whole is
due, the true amount due thereon. It shall contain, in like cases, simi-
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lar directions to the constable, as are required by the provisions of
chapter 15 of this title, in an execution to the marshal.

§ 924. Renewal of execution

An execution may, at the request of the judgment creditor, be re-
newed before the expiration of the time fixed its return, by the
word “renewed” written thereon, with the date thereof, and subseribed
by the magistrate. The renewal has the effect of an original issue, and
may be repeated as often as necessary. If an execution is returned un-
satisfied, another may be afterwards issued.

§ 925. Duty of constable; execution of writ

The constable to whom the execution is directed shall execute it in
the same manner as the marshal is required by the provisions of chalp-
ter 15 of this title to proceed upon execution directed to him; and the
constable, when the execution is directed to him, is vested for that
purpose with the same powers as those of the marshal.

§ 926. Proceedings supplemental to execution

Sections 601-608 of this title, relating to proceedings supplemental
to execution, apply to the magistrates’ courts.
§ 927. Discharge of persons imprisoned on civil process

Sections 661-672 of this title, relating to the discharge of persons
imprisoned on civil process, apply to the magistrates’ courts.

Subchapter VIII—Appeals to District Court

§ 951. Time for appeal; notice of appeal

Any party dissatisfied with the judgment rendered in a civil action
in a magistrate’s court may ap therefrom to the district court, at
any time within 30 days after notice of the rendition of the d::adgmant
'I‘ha appeal is taken by filing a notice of appeal with magis-
trate ung serving a com the adverse party, The notice shall state
whether the appeal is from the whole or & part of the ju e
and if from a part, what part, and whether the appeal is taken on
questions of law or fact or both.

§ 952. Appeal on question of law

When a party atﬁ::als to the district court on a question of law
alone, he shall, wi 10 dntyu after notice of the rendition of judg-
ment, prepare a statement of the case and file it with the magistrate.
The statement shall contain the grounds upon which the party intends
to rely upon the appeal, and so much of the evidence as may i;e neces-
sary to explain the ﬁmunds, and no more. Within 10 days after re-
ceiving notice that the statement is ﬁled’rgx: adverse party, if dissatis-
fied with it, may file amendments. pro statement and
amendments shall be settled by the magistrate, and if an amendment
is not filed the original statements stand as adopted. The statement
thus adopted or as settled by the mglgisfrate, with a copy of the docket
of the magistrate, and all motions filed with him by the l[:a.rtiea during
the trial, and the notice of appeal, may be used on the hearing of the
appeal before the district court.

§ 953. Appeal on questions of fact, or law and fact; trial de noveo

When a party appeals to the district court on questions of fact, or
on questions of both law and fact, a statement need not be made, but
the action shall be tried de novo in the district court.

§ 954. Filing of papers on appeal; benefit of legal objections
(a) Upon receiving the notice of appeal, and on payment of the
fees payable on appeal under sections 8£Bm and 349 of Tl{;rel 8 and not
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included in the judgment, and filing an undertaking as required in
section 955 of this title, and after settlement or adoption of the state-
ment, if any, the magistrate shall, within five days, transmit to the
clerk of the district court:

(1) if the appeal is on questions of law alone, a certified copy
of his docket, the statement as admitted or as settled, the notice
of appeal, and the undertaking filed ; or

(2) if the appeal is on questions of fact, or both law and fact,
a certified copy of his docket, the pleadings, all notices, motions,
and all other papers filed in the cause, the notice of appeal, and
the undertaking filed.

(b) The magistrate may be compelled by the district court, by an
order entered upon motion, to transmit the papers, and may be fined
for neglect or refusal to transmit them. A certified copy of the
order may be served on the magistrate by the party or his attorney.

(c) In the district court, either party may have the benefit of all
legal objections made in the magistrate’s court.

§ 955. Undertaking on appeal

(a) An appeal from a magistrate’s court is not effectual for any
purpose, unf;as an undertaking is filed with two or more sureties in
the sum of $25 for the payment of the costs on the appeal, or, if a
stay of proceedings is claimed, in the sum of $25 plus a sum equal to
the amount of the judgment, including costs, when the judgment is
for the payment ofJ money ; or plus twice the value of the property
including costs, when the judgment is for the recovery of specific
personal property. The undertaking shall be conditioned, when the
action is for the recovery of money, that the appellant will pay the
amount of the judgment appealed from, and all costs, if the appeal is
withdrawn or dismissed, or the amount of any judgment and all costs
that may be recovered against him in the action in the district court.

(b) “yhen the action is for the vecovery of or to enforce or foreclose
a lien on specific personal property, the undertaking shall be condi-
tioned that the appellant will pay the judgment and costs appealed
from, and obey t[i‘le order of the court made therein, if the appeal
is withdrawn or dismissed, or any judgment and costs that may be
recovered against him in the action in the district court, and will
obey any order made by the court therein.

(e) en the judgment appealed from directs the delivery of
possession of real property, the execution of the same may not be stayed
unless a written undertaking is executed on the part of the appellant
with two or more sureties, to the effect that, during the possession of
the property by the appellant, he will not commit, or suffer to be
committed any waste thereon, and that if the appeal is dismissed
or withdrawn, or the judgment affirmed, or judgment is recovered
against him in the action in the district court, he will pay the value
of the use and occupation of the property from the time of the appeal
until the delivery of possession thereof; or that he will pay any
judgment and costs that may be recovered against him in the action
in the district court, not exceeding a sum to be fixed by the magistrate
of the court from which the appeal is taken and specified in the
undertaking.

(d) A deposit with the magistrate of the sum of $50 plus the amount
of the judgment, including all costs appealed from, or plus the value
of the property, including all costs, in actions for the recovery of
specific personal property, is equivalent to the filing of the under-
taking, and in such cases the magistrate shall transmit the money to
:]llle clerk of the district court to be paid out by him on the order of

e court.
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§ 956. Filing of undertaking; exception to and justification of
sureties

The undertaking on appeal shall be filed within five days after the
filing of the notice of ap and notice of the filing of the under-
taking shall be given to the respondent. The adverse party may ex-
cept to the sufficiency of the sureties within five days after the filing
of the undertaking, and unless they or other sureties justify before
the magistrate within five gz:lya thereafter, upon notice to the adverse
party, to the amounts stated in their affidavits, the appeal shall be
regarded as if no such undertaking had been given.

§ 957. Stay of proceedings on filing undertaking

If an execution is issued, on the filing of the undertaking staying
proceedings, the magistrate shall, by order, direct the officer to stay
all proceedings on it. The officer shall, upon payment of his fees for
services rendered on the execution, thereupon relinquish all pro l:ﬁ
levied upon and deliver it to the {udgment. debtor, together wi
moneys collected from sales or otherwise. If his fees are not paid,
the oécar may retain so much of the property or proceeds thereof as
may be necessary to pay the fees.

§ 958. Powers of district court on appeal

(a) Upon an appeal heard upon a statement of the case, the district
court may review all orders affecting the judﬁnent. appealed from, and
may set aside, or confirm, or modify any or all of the proceedings, sub-
sequent to and dependent upon the judgment, and may, if necessary
or proper, order a new trial.

Fb) en the action is tried de novo on appeal, the trial shall be
conducted in all respects as other trials in the E.m.rict court. The pro-
visions of this title as to changing the place of trial, and all the pro-
visions as to trials in the district court, are applicable to trials on
appeal in the district court.

¢) For a failure to prosecute an appeal, or unnecessary delay in
bringing it to a hearing, the district court, after notice, may order the
appeal to be dismissed, with costs; and if it appears to the court that
the appeal was made solely for delay, it may add to the costs such dam-
;rg:s as may be just, not exceeding 25 percent of the judgment appealed
m

(di Judgments rendered in the district court on appeal have
the same force and effect and may be enforced in the same manner as
judgments in actions commenced in the district court.

§ 959. Dismissal of appeal for failure to bring to trial

An action ap?eu.led from the magistrate’s court to the district court
may not be further prosecuted, and further proceedirﬁs may not be had
therein, and all appealed actions shall be dismissed by the district
court, on its own motion, or on the motion of any party interested
therein whether named in the complaint as a party or not, where the
appealing garty fails to bring the appeal to trial within one year from

e date of filing the appeal in the district court, unless the time is
otherwise extended by a written stipulation by the parties to the action
filed with the clerk of the district court.

§ 960. Dismissal of appeal; return of papers; jurisdiction of
magistrate
Upon dismissal of the appeal the clerk of the district court shall
return all the papers to the conrt from which the appeal was taken
and the magistrate shall have jurisdiction the same as if an ap
had not been taken.
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PART 2—PARTICULAR PROCEEDINGS

CHAPTER Bee.
51. DECLARATORY JUDGMENTS 1501
58, FrAUDULENT CONVEYANCES 1531
56, Haneas CoRrRPUS. 1571
57. HoSPITALIZATION oF MENTALLY ILL 1631
5. PROPERTY ACTIONS 1601
1. WriTe 1851

: CHAPTER 51—DECLARATORY JUDGMENTS

1501. Declaratory judgments generally.
§ 1501. Declaratory judgments generally

Sections 2201 and 2202 of Title 28, United States Code, apply to
declaratory judgments in the district court. The district court has
jurisdiction of an action for a declaratory judgment regardless of the
amount of the principal sum in controversy.

CHAPTER 53—FRAUDULENT CONVEYANCES

1581. Action to set aside frandulent conveyance ; undertaking.

15682, Conditions of undertaking.

1533. Filing and serving undertaking.

1534. Objections to sureties and estimated value.

1535. Justification of sureties ; determination of sufficiency.

15368. Determination of estimated value of property.

1587. Justification of sureties.

1538. Effectiveness of undertaking.

1589, Judgment against sureties.

§ 1531. Action fo set aside fraudulent conveyance; undertaking
Where an action is commenced to set aside a transfer or conveyance

of progerty on the grounds that the transfer or conveyance was made

to hinder, delay, or defraud a creditor or creditors, the transferee or

grantee to whom it is alleged the property was so transferred

or conveyed, or the successors or assigns of the transferee or

grantee, may give an undertaking as provided in this chapter, and

when the undertaking is given, the transferee or grantee to whom it

is alleged the property was so transferred or conveyed, or the suc-

cessors or assigns of the transferee or grantee, may sell, encumber,

transfer, convey, mortgage, pledge, or otherwise dispose of the (prop-

erty, or any part thereof, which 1s alleged to have been so transferred

or conveyed, so that the purchaser, encumbrancer, transferee, mort-

gagee, grantee, or pledgee of the property, will take, own, hold, and

possess the property unaffected by the action or the judgment which

may be rendered therein.

§ 1532. Conditions of undertaking

The undertaking, with two sureties, shall be executed by the trans-
feree or grantee to whom it is all the property was transferred
or oonve{yed to hinder, delay, or defraud creditors, or the successor or
assign of the transferee or grantee, in double the estimated value of the
property so alleged to have been transferred or conveyed ; except that
in no case need the undertaking be for a greater sum than double the
amount of the debt or liability alleged to be due and owing to the
plaintiff in the action commenced to set aside the transfer and con-
veyance. The estimated value of the property shall be stated in the
undertaking. The undertaking shall be conditioned that, if it is ad-
judged in the action that the transfer or conveyance was made to hin-
der, delay or defraud a creditor or creditors, then that the transferee
or grantee or the succcessor or assigns of the transferee or grantee

ri the undertaking will pay to the plaintiff in the action a sum
equal to the value, as estimated in the undertaking, of the prop-
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erty alleged to have been transferred or conveyed to hinder, delay,
or defraud creditors, or the sum adjudged to be due and owing by the
transferor of the property to the plaintiff, whichever is the lesser sum,

§ 1533. Filing and serving undertaking

The undertaking shall be filed in the action and a copy thereof
served upon the plaintiff or his attorney in the action.

§ 1534. Objections to sureties and estimated value

Within 10 days after service of the copy of the undertaking, the
plaintiff may object to the undertaki.n&l on the ground of inability
of the sureties, or either of them, to pay the sum for which they become
bound in the undertaking, and u}i.oon the ground that the estimated
value of the property therein is less than the market value of the
property. The objection to the undertaking shall be made in writing,
specifying the ground or grounds of objection, and if the objection
is made to the undertaking that the estimated value therein is less than
the market value of the property, the objection shall specify the plain-
tiff’s estimate of the market value of the property. e written ob-
jection shall be served upon the transferee or grantee, or the suc-
cessor or assigns of the transferee or grantee giving the und ing.
§ 1535. Justification of sureties; determination of sufficiency

Exceptions to the sufficiency of the sureties and their d]ustlﬁcahon
may be had or taken in the same manner as upon an undertaking on
attachment. If they, or others in their plﬂufail to justify at the
time and place appointed, the uJJldertlem:\‘iu3 not become effective.
If objection is not taken as Srcmded in section and section 1534
of this title, the plaintiff is deemed to have waived objections to the
sufficiency of the sureties.

§ 1536. Determination of estimated value of property

When objection is made to the undertaking upon the tqund that
the estimated value of the property, as in the undertaking, is
less than the market value of property, the transferee or grantee,
or the successor or assign of the transferee (:::fmntee giving the un-
dertaking may accept the estimated value stated by the plaintiff in the
objection, and a new undertaking may be at once filed with the plain-
tiff’s estimate stated therein as the estimated value, and objection may
not thereafter be made upon that ground. If the plaintifi’s estimate
of the market value is not accepted, the value of the property shall
be determined as provided in section 566 of this title.

§ 1537. Justification of sureties

The sureties shall justify upon the undertaking as required b
section 431 of Title 3.] .5 e d

§ 1538. Effectiveness of undertaking

The und; ing shall become effective for the purpose stated in
section 1531 of this title, 10 days after service of a copy thereof on
the plaintiff, unless objection to the undertaking is as provided
by section 1534 or 1536 of this title, and in case objection is so made
to the undertaking filed and served, it shall become effective for that
purpose when an order is made by the court approving the sureti
when the surety or sureties are objected to, or nﬁ'mmg estimate
the value of property when objection is made thereto, or if any
objection to the undertaking is sustained by the court when a new
undertaking is filed and served as required by section 1535 or 1536,
to which no objection is made, or if made is not sustained by the
court,
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§ 1539, Judgment against sureties

If judgment is rendered in the action that the alleged transfer or
conveyance was made to hinder, delay, or defraud creditors, then
judgment shall be rendered in the action without further proceeding
in favor of the plaintiff and against the principal and sureties on the
undertaking for the sum for which the undertaking was executed
according to the conditions thereof.

CHAPTER 55—HABEAS CORPUS
8ee.
1571. Right to writ of habeas corpus.
1572. Application for writ.
1573. Grant of writ by district court.
1574, Grant of writ by magistrate’s court.
1575. Form of writ.
1576, Bervice of writ.
1577, Defect of form; disobedience forbidden.
1578. Proceedings upon disobedience to writ.
1579. Damages for failure to obey writ.
1580. Contents of return.
1581. Production of body.
1582, Illness of person in custody.
1583, Hearing on refurn.
1584. Procedure for hearing.
1585. Custody pending judgment.
1586. Discharge from custody or restraint.
1587. Remand of person detained by virtue of process,
1688, Discharge of person detained by virtue of process.
1589, Defect of form in warrant of commitment.
1590. Writ for person committed on criminal charge.
1591. Hearing and disposition where charge or process defective.
1582. Remand to custody.
1593. Recommitment to proper custody.
1594, Imprisonment after discharge.
1595, Warrant in lien of writ of habeas corpus.
1596. Time of issnance and service of writs and process.
15907. Issuance and return of writs and process.
1598. Motion to vacate or correct sentence.

§ 1571. Right to writ of habeas corpus

A person unlawfully imprisoned or restrained of his liberty,
under any pretense whatever, may prosecute a writ of habeas corpus,
to inquire into the cause of the imprisonment or restraint,

§ 1572. Application for writ

_Application for the writ of habeas corpus shall be made by petition
signed either by the person for whose relief it is intended or by another
person in his behalf, and verified by the oath of the person making the
application. The petition shall specify :

(1) that the person in whose behalf the writ is applied for is
imprisoned or restrained of his liberty;

2) the officer or person by whom he is so confined or restrained,
naming all the parties if they are known or deseribing them if
they are not known

(3) the place where the person is so confined or restrained; and
(4) in what the alleged illegality consists, if the imprisonment
is alleged to be illegal.

§ 1573. Grant of writ by district court
The writ of habeas corpus may be granted by the district court
or the judge thereof, upon petition by or on zehalf of a person
restrained of his liberty. When a petition is presented the court or
judge shall grant it without delay iF?t appears that it ought to issue.
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§ 1574. Grant of writ by magistrate’s court

During the absence of the district judge, the powers conferred upon
him and the jurisdiction conferred]u%%? thapgistﬁct court by tplfls
chapter may be exercised by a magistrate or a magistrate’s court;
but the magistrate herein referred to must be other than the one who
committed the person to jail. In the event the magistrate or magis-
trate’s court denies the writ, the proceedings may be begun and pro-
ceeded with de novo before the district court or judge upon his return.

§ 1575, Form of writ

The writ shall be directed to the mmcm having custody of or re-
straining the person on whose behalf the application is made, and shall
comman% him to have the body of that person before the court or
judge before whom the writ is returnable at a time and place therein
specified
§ 1576. Service of writ

If the writ is directed to a ministerial officer of the court out of
which it issues, it shall be delivered by the clerk to the officer without
delay, as other writs are delivered for service. If it is directed to any
other person, it shall be delivered to the officer of the court and be b
him served upon the person by delivering it to him without delay. 1f
the person to whom the writ is directed can not be found, or refuses ad-
mittance to the officer or person serving or delivering the writ, it may
be served or delivered by leaving it at the residence of the person to
whom it is directed, or by affixing it to a conspicuous place on the
outside, either of his dwelling house or of the place where the person
is confined or under restraint.

§ 1577. Defect of form; disobedience forbidden
A writ of habeas corpus may not be disobeyed for defect of form, if
it sufficiently appears tﬁemfrom in whose custody or under whose re-
straint the party imprisoned or restrained is, the officer or person
detaining him, and the court or judge before whom he is to be brought.
§ 1578. Proceedings upon disobedience to writ
If the tgc;mon to whom the writ is directed refuses, after service, to
obey it, court or judge, upon affidavit, shall issue an attachment
against him, directed to an)lr) officer, commanding him forthwith to
apprehend that person and bring him immediately before the court
or judge; and upon being so brought, he shall be committed to jail
until he makes due return to the writ, or is otherwise legally tiuaw
charged.
§ 1579. Damages for failure to obey writ
If the officer or person to whom the writ is directed refuses obedi-
ence to the command thereof, he shall forfeit and pay to the person
aggrieved a sum not exceeding $1,000, to be recoveres by action in any
court of competent jurisdiction.
§ 1580. Contents of return
(a) The nEnarvst:m upon whom the writ is served shall state in his
return plainly and unequivocally :
(1) whether he has or has not the person in his custody, or
under his power or restraint ; and
(2) if he has the person in his custody or power, or under his
restraint, he shall state the authority and cause of the imprison-
ment or restraint.

b) If the person is detained by virtue of a writ, warrant or other
written authority, a copy thereof shall be annexed to the return, and
the original produced and exhibited to the court or judge on the
hearing of the return.
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_(e) If the person upon whom the writ is served had the person in
his power or custody, or under his restraint, at any time prior or sub-
sequent to the date of the writ of habeas corpus, iut has transferred
the custody or restraint to another, the return shall state particu-
larly to whom, at what time and place, for what cause, and by what
authority, the transfer took place.

(d) The return shall be signed by the person makile it, and, except
when the person is a sworn public officer and makes the return in his
official capacity, it shall be verified by his oath.

§ 1581. Production of body

The person to whom the writ is directed, if it is served, shall bring
the body of the c{)erscm in his custody or under his restraint, according
to the command of the writ, except in the cases specified in section
1582 of this title,

§ 1582. Illness of person in custody

When, from sickness or infirmity of the person directed to be pro-
duced, he can not, without dnggar, be brought before the court or
judge, the person in whose custody or power he is may state that fact
i his return to the writ, verifying. it by affidavit. If the court or
judge is satisfied of the truth of the return, and the return to the writ is
otherwise sufficient, the court or judge may proceed to decide on the re-
turn and to dispose of the matter as if the person had been produced on
the writ, or the hearing thereof may be adjourned until he can be
produce&.

§ 1583. Hearing on return

Immediately after the return, the court or judge before whom the
writ is returned shall proceed to hear and examine the return, and
such other matters as may be properly submitted to the hearing and
consideration of the court or judge.

§ 1584. Procedure for hearing

The person brought before the court or judge, on the return of the
writ, may deny or controvert any of the material facts or matters set
forth in the return, or except to the sufficiency thereof, or allege any
fact to show either that his imprisonment or detention is unlawful or
that he is entitled to his discharge.

The court or judge shall thereupon proceed in a summary way to
hear such proo! as may be produced against the imprisonment or
detention, or in favor of it, and to dispose of the person as the justice
of the case may require. The court or judge may require and compel
the attendance of witnesses, by process of subpoena and attachment,
and do and perform all other acts and things necessary to a full and
fair hearing and determination of the case.

§ 1585. Custody pending judgment

Until judgment is gven on the return, the court or judge before
whom a person may be brought on the writ may commit him to the
custody or restraint from which he was taken, or place him in such
care or under such custody as his age or circumstances may require.

8 16586. Discharge from custody or restraint

If legal cause is not shown for the imprisonment or restraint, or for
the continuation thereof, the court or judge shall discharge the person
from the custody or restraint under which he is held.

§ 1587. Remand of person detained by virtue of process
If the time during which the person may be legally detained in

custody has not expired, the court or judge shall remand him if it
appears that he is detained in custody:
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(1) by virtue of lawful process issued by a court or judge in a
case where the court or judge has jurisdiction; or

(2) by virtue of a warrant or final judgment or decree of a
competent court of criminal jurisdiction, or of process issued
upon such a warrant, judgment or decree.

§ 1588. Discharge of person detained by virtue of process

If it appears on the return of the writ that the prisoner is in
custody by virtue of process from a court of the Canal Zone, or
judge or officer thereof, the prisoner may be dischar in any of
the following cases, notwithstanding the provisions of section 1587
of this title:

(1) when the jurisdiction of the court or officer has been
exceeded ;

(2) when the imprisonment was at first lawful, yet by some act,
omission, or event which has taken place afterwards, the party
has become entitled to a discharge;

(3) when the process is defective in a matter of substance

by law, rendering the process void;

(4) when the process, though proper in form, has been issued
in a case not allowed by law;

(5) when the person having custody of the prisoner is not the
person allowed by law to detain him

6) where the process is not authorized by an order, judgment
or decree of a court, nor by a provision of law; or

(7) where a person has been committed on a criminal charge
without reasonable or probable cause.

§ 1589. Defect of form in warrant of commitment
If a person is committed to prison, or is in custody of an officer
on & criminal charge, by virtug, of a warrant of commitment of a

co the person may not be dmchs,rged' on the und of a mere
deg:;,t of form in the ‘{'arrsnt of commitment. e

§ 1590. Writ for person commifted on criminal charge

A person who has been committed on a criminal charge may be
brought before the district judge on a writ of habeas corpus.

§ 1591. Hearing and disposition where charge or process
defective

If it appears to the court or judge by affidavit or otherwise or upon
the inspection of the process or warrant of commitment and such other
papers in the proceedings as may be shown to the court or judge, that
the person is guilty of a criminal offense or ought not to be cllscﬁz, s
al the charge is defective or not substantially set forth in the
process or warrant of commitment, the court or judge shall cause the
complainant or other necessary witnesses to be subpoenaed to attend
at such time as ordered, to testify before the court or judge; and upon
the examination he may discharge the prisoner, admit him to bail
if the offense is bailable, or recommit him to custody, as may be just
and legal.
§ 1592. Remand to custody

If a person brought before the court or judge on the return of the
writ is not entitled to his discha and is not bailed, where bail
is allowablihtha court or judge remand him to custody or place
him under the restraint from which he was taken, if the person under
whose custody or restraint he was is legally entitled thereto.
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§ 1593. Recommitment to proper custody

If a person is held under illegal restraint or custody, or another
person 1s entitled to the restraint or custody of the person, the judge
or court may order the person to be committed to the restraint or
custody of the person who is by law entitled thereto.

§ 1594. Imprisonment after discharge

A n who has been discharged by order of the court or judge
upon habeas corpus may not be again imprisoned or restrained, or kept
in custody, for the same cause, except in the following cases:

(1) if he has been discharged from custody on a criminal
charge, and is afterwards committed for the same offense, by legal
order or process; or

(2) if, after a discharge for defect of proof, or for defect
of the process, warrant or commitment in a criminal case, the

risoner is again arrested on sufficient proof and committed by
egal pmcessa%or the preceding offense,

§ 1595. Warrant in lieu of writ of habeas corpus

(a) When it appears to the district court or judge that anyone is
illegally held in custody, confinement or restraint, and that there is
reason to believe that he will be carried out of the jurisdiction
of the court or judge before whom the application is made, or will
suffer an irveparable injury before compliance with the writ of
habeas corpus can be enforced, the court or judge may cause a warrant
to be issued, reciting the facts, and directed to any court officer, com-
manding the officer to take the person thus held in custody, confine-
ment or restraint, and forthwith bring him before the court or judge,
to be dealt with according to law.

(b) The court or judge may also insert in the warrant a command
for the apprehension of the person charged with the illegal detention
and restraint.

(¢) The officer to whom the warrant is delivered shall execute it by
bringing the person or persons therein named before the court or judge
who directed the issuing of the warrant.

(d) The person alleged to have the person under illegal confine-
ment or restraint may make return to the warrant as in case of a writ
of habeas corpus, and it may be denied, and like allegations, proofs
and trial may thereupon be had as upon a return to a writ of habeas

corpus.

lipe} If the person is held under illegal restraint or custody, he shall
be discha ; and if not, he shall be restored to the care or custody
of the person entitled thereto.
§ 1596. Time of issuance and service of writs and process

All writs and process authorized by this chapter may be issued and
served on any day and at any time.
§ 1597. Issuance and return of writs and process

(a) All writs, warrants, process and subpoenas authorized by this
chapter shall be issued the clerk of the court, and, except subpoenas,
be sealed with the seal of the court and served and returned forthwith,
unless the court or judge specifies a particular time for the return.

(b) All such writs and process, when made returnable before a
judge, shall be returned before him at the place of holding court, and
there heard and determined.
§ 1598. Motion to vacate or correct sentence

Section 2255 of Title 28, United States Code, applies to prisoners in
custody under sentences of the district court, but 1t does not apply to
prisoners in custody under sentences of the magistrates’ courts,
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CHAPTER 57—HOSPITALIZATION OF MENTALLY ILL

Hee.
1631. Definitions.
1682. Authority to recelye patients.
1633. Emergency hospltallzation.
1634. Newly-admitted patients.
1635. Right to discharge on application ; emergency detention.
1636. Petition for judicial determination.
1637. Hospitalization upon court order; judicial procedure; not adjudication of
legal incompetency.
1638, Detention under special circumstances.
1630. Habeas corpus.
1640. Transportation.
1641. Notice of hospitalization or discharge.
1642. Right to humane care and treatment.
1643. Mechanical restraints.
1644. Right to communicate and recelve visitors; exercise of civil rights.
1645. Transfer of patients generally.
1646. Release on convalescent status,
1647. Headmission.
1648, Disclosure of information ; penalties.
10649. Discharge upon medieal review.
1650. Discharge other than upon medical review.
prisoners.

1651. Discharge of
1652. Payment of charges.
1653. llecdﬁcl:li_lng members of Armed Forces and Public Health Service bene-

ea.
1654. Additional powers of health director.
1655. Powers of magistrates in absence of district judge,
1656. Unwarranted commitments ; penalties.

§ 1631. Definitions

As used in this chapter:

“designated examiner” means a licensed physician registered by the
Health Bureau as specially qualified, under standards established by
it, in the diagnosis of mental or related illness;

“Health Bureau” means the Health Bureau of the Canal Zone Gov-
ernment, under the supervision of the health director;

“health director” means the director of the Health Bureau of the
Canal Zone Government ;

“hospital” means a Canal Zone Government hospital or institution,
or part thereof, equipped to provide in-patient care and treatment for
the mentally ill;

“interested party” means an interested responsible adult includ-
ing but not limited to the legal guardian, spouse, parent, adult child,
or next of kin of an allegedly mentally ill individual or patient;

“licensed fh ician” means an individual licensed under the laws
of the Canal Zone to practice medicine and a medical officer of the
Government of the United States while in the Canal Zone in the per-
formance of his official duties;

“mentally ill individual” means an individual having a psychiatric
or other disease which substantially impairs his mental health; and

“patient” means an individual under observation, care and treat-
ment in a hospital pursuant to this chapter.

§ 1632, Authority to receive patients

The head of a hospital may receive therein for observation, diag-
nosis, care, and treatment any individual eligible for treatment at
Canal Zone medical facilities whose admission is applied for by one
of the following means: :

(1) Any individual, including a minor with consent of parent or
guardian, may be admitted upon application by the individual.

(2) Any individual may be admitted upon written apf&cation by
an interested party, by health director, or by the head of any
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institution in which the individual may be, if the application is accom-
panied by a certificate of a licensed physician stating that on a basis
of an examination held not more than 15 days prior to the individual’s
admission, the individual is in his opinion mentally ill, or has symp-
toms of mental illness, and because of his illness either :

(A) is likely to injure himself or others if allowed to remain

at liberty, or
(B) is in need of care or treatment in a hospital.

§ 1633, Emergency hospitalization

(a) If the certificate by a licensed physician under section 1632(2)
of this title states a belief that the individual (A) is likely to injure
himself or others if allowed to remain at liberty, or (B) is in need of
immediate hospitalization, any interested party or peace officer may,
upon indorsement of the certificate for that purpose by the health
director or by the judge of the district court or a magistrate in the
Canal Zone, take the individual into custody, apply to a hospital for
his admission, and transport him thereto.

(b) Any interested party or peace officer who has and valid
reason to believe that an individual is mentally ill, and because of his
illness is likely to injure himself or others if not immediately re-
strained, pending examination or certification by a licensed physician
or pending indorsement of the certification as provided in subsection
(a) of this section, may take the individual into custody, apply to
a hospital for his admission, and transport him thereto. The applica-
tion for admission shall state the circumstances under which the in-
dividual was taken into custody and the reason for the applicant’s be-
lief concerning the individual’s mental condition.

§ 1634. Newly-admitted patients

(a) The head of the hospital shall cause to be held a preliminary
examination by a designated examiner, within a period not to
48 hours after the close of the day of admission of every patient, to
determine if there is a reasonable necessity existing for his continued
hosgitalimtion and immediate medical care.

(b) At the end of the 48-hour period, a patient so admitted pur-
suant to section 1632(2) or 1633 of this title shall, without need of
application therefor, be discharged if a preliminary examination has
not been held or if, upon examination, the designated examiner re-
fuses or fails to certify to the head of the hospital that in his opinion
the patient is mentally ill and either is likely to injure himself or
others if allowed at liberty, or is in need of care or treatment in a hos-
pital and because of his illness lacks sufficient insight or capacity to
make a responsible decision concerning his hospitalization. In the
case of such a discharge, notice thereof shall be given to the person who
agplied for the patient’s admission and, if the indorsement procedures
of section 1633 of this title were utilized, to the appropriate indorsing
official or court.

(e) A patient admitted pursuant to section 1632(2) or 1633 of this
title may remain for treatment on a voluntary basis under the same
conditions prescribed for patients admi ursuant to section
1632(1) of Bma title, with the provisions of section 1635 of this title
applying with respect to discharge. If a patient admitted pursuant to
section 1682(2) or 1633 of this title elects to remain for treatment on
a voluntary basis, the head of the hospital shall certify that the patient
has at the time sufficient insight or capacity to make responsible
application for his own hospitalization. In these instances, notice
nl!:n.ll be given of the patient’s decision to remain on a voluntary basis
to the health director and to the person who applied for the patient’s
admission and, where the indorsement procedures of section 1633 of
this title were utilized, to the appropriate indorsing official or court.
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8 1635. Right to discharge on application; emergency detention

() An individual after 30 days following admission to a hospital
pursuant to seetion 1632(1) of this title, or an individual admitted
to a hospital pursuant to section 1632(2) or 1633 of this title, shall be
forthwith discharged therefrom upon his request or upon the request
in writing of an interested party or peace officer, and notice of dis-
charge shall be given as prescribed in section 1649 of this title, except
that:

(1) if admitted pursuant to section 1632(1) of this title, his
discharge may be conditioned upon his agreement ; :

(2) if under 21 years of age and admitted pursuant to section
1632(1) of this title, his dn;ﬂrge prior to becoming 21 years of
age may be conditioned upon the consent of his parent or guard-
ian;

(3) if the head of the hospital, within 48 hours from the receipt
of the request, files with a judge of the district court a certification
that in his opinion the discharge of the patient would be unsafe to
the patient or others, the discharge may be postponed for a period
not to exceed 5 days for the commencement of commitment pro-
ceedin%s pursuant to section 1687 of this title; and if the judge
of the district court finds that, because of existing circumstances,
proceedings for judicial hospitalization cannot reasonably be
instituted in such ti themrga may be postponed for a
period not to exceed 15 days.

(b) The head of the hospital shall provide reasonable means and
arrangements for informing patients of their r;flflht to discharge, as
provided by this section and other sections of this chapter, an%l&for
assisting them in making and presenting requests for discharge.

§ 1636. Petition for judicial determination

A patient hospitalized pursuant to section 1632, 1633, or 1637 of
this title may have the need for his continued hospitalization deter-
mined or redetermined on his own petition or that of an in
party to the judge of the district court. Upon receipt of the petition,
the court shall conduect tR‘l‘ocee(:linjzs in accordance with section 1637 of
this title, except that the proceedings need not be conducted if the
petition is filed sooner than:

(1) 6 months after the issuance of an order of hospitalization
pursuant to section 1637 of this title; or

(2) 1 year after the filing of a previous petition under this
section; or

(3) 30 days after the voluntary application and admission of a
patient.

§ 1637. Hospitalization upon court order; judicial procedure;
not adjudication of legal incompetency

(n) An interested party, a licensed p]:{ysici an, a peace officer, the
head of an institution in which the individual may be hospitalized, or
the health director may, by filing an application with a judge of
the district court, commence proceedings for the hospitalization of an
individual by judicial commitment.

(b) Upon r.acelgt of an a]l:plimtion, the judge of the district court
shall give notice thereof to the proposed patient, to his legal guardian,
if any, and to one or more of the other interested parties, if any.

(c) Assoon as practicable after notice of the commencement of pro-
ceedings is given, the court shall appoint two designated examiners to
examine the proposed patient and to report to the court their findings
as to the mental condition of the patient and his need for care or treat-
ment in a hospital. The court may consider the choice of the patient in
appointing the examiners. If the designated examiners report that the



-356-

proposed patient refuses to submit to an-examination, the court shall
give notice to the proposed patient and order him to submit to the
examination. The order may direct that the proposed patient be taken
into custody and detained pending a hearinﬁ.

(d) The examination shall be held at a hospital or other medical
facility, at the home of the proposed patient, or at another suitable
place not likely to have a harmful effect orthis health.

(e) If the report of the designated examiners states that the pro-

patient is not mentally ill, the court shall, without taking any

rther action, terminate the proceedings and dismiss the application.

Otherwise, the court shall forthwith fix a date for, and give notice of, a

hearing to be held not more than 15 days from receipt of the report
of the designated examiners.

(f) The pro patient, the applicant, the legal rdian and
other interested parties, as determined by the court, shall be given
notice and afforded an opportunity to appear at the hearing to testify,
and to present and cross-examine witnesses, and the court may, in its

i ion, receive the testimony of any other person. The proposed
patient need not be present, and the court may exclude alrpersons
not necessary for the conduct of the proceedings. The hearings shall
be conducted as informally as may be consistent with orderly pro-
cedure and in a physical setting not likely to have a harmful effect on
the mental health of the proposed patient. The entire proceeding
may be recorded stenographically or with the use of mecﬁanical Te-
cording devices as the court may approve. The court shall, in any
event, prepare and maintain a summary record of all relevant and
material evidence which may be offered concerning the mental con-
dition of the proposed patient and may relax the rules of evidence to
the extent of receiving affidavits, certificates of licensed physicians and
other writings of similar apparent authenticitf' and reliability. An
opportunity to be represented by counsel shall be afforded to every
proposed patient, and if neither he nor others provide counsel the
court shall appoint counsel.

(g) If, upon completion of the hearing and consideration of the
record, the court finds the patient is:

(1) mentally ill; and

(2) (A) because of his illness is likely to injure himself or
others if allowed to vemain at liberty; or (B) is in need of im-
mediate care or treatment in a hospital, and because of his ill-
ness, lacks sufficient insight or eapacity to make a responsible de-
cision concerning his hospitalization,

the court shall order his hospitalization for an indeterminate period ;
otherwise, the court shall terminate the proceedings and dismiss the
application. If the court orders the hospitalization of the proposed
patient, a copy of the summary of proceedings shall accompany the pa-
tient to the hospital.

(h) The order of hospitalization shall be directed to the Health
Bureau and it is the responsibility of the health director to assure the
carryin )F out of the order. _ y

(1) Notwithstanding any other provision of this chapter, commit-
ment proceedings under this section may not be commenced with re-
spect to a patient admitted pursuant to section 1632(1) of this title
unless release of the patient has been requested pursnant to section
1685 of this title.

(j) An order for hospitalization pursuant to this section does not
constitute a judicial determination of legal incompetency. Pro-

i for a determination of legal mmEet.ancy of, and the
appointment of a guardian for, a patient who has been ordered hos-
pitalized may be instituted prior to, concurrently with, or following
the completion of proceedings under this section.
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§ 1638. Detention under special circumstances

(a) Pending his removal to a hospital, a patient taken into custod
pursuant to section 1633 or 1637 of this title, or ordered to be hospital-
1zed pursuant to section 1637 of this title, may be detained in a medical
facility, his home, or any other suitable facility under such reasonable
conditions as the health director may fix, but he may not, except be-
cause of and during an extreme emergency, be detained in a non-
medical facility for the detention of individuals charged with or
convicted of penal offenses. The health director shall take such
reasonable measures, including provision for medical care, as may be
necessary to assure proper care of an individual temporarily detained
pursuant to this section.

(b) Notwithstanding any other provision of this chapter, a patient
may not be released or dischar from custody during the
pendency of proceedings for judicial hospitalization if, in the opinion
of the head of the hospital, it would be unsafe to the patient or others,
unless the court, upon the application of the patient or of an inter-
ested party, determines justifinble reason exists for release or discharge.

§ 1639. Habeas corpus

An individual detained pursuant to this chapter is entitled to the
writ of habeas corpus uggx Bmper é)otit.ion by himself or an interested
party to any court in anal Zone generally empowered to issue
the writ of habeas corpus.
§ 1640. Transportation

When an individual is about to be hospitalized under the pro-
visions of this chapter, the Health Bureau 51311, upon the request of
a person having a proper interest in the individual’s hospitalization,
arrange for the individual’s transportation to the hospital with suit-
able medical or nursing attendants and by such means as may be suit-
able for his medical condition. When E:;actica.ble, the individual
to be hospitalized shall be permitted to be accompanied by one or
more of his friends or relatives.
§ 1641. Notice of hospitalization or discharge

(a) When a patient has been admitted to a hospital pursuant
to this chapter other than upon his own application, the head of the
hospital shall notify immediately the patient's legal gnardian, parent
or parents, aﬁgisa, or next of kin, if known. .

b) The head of the hospital admitting an individual under an
provision of this chapter, or discharging an individual so admit
shall forthwith make a report thereof to the health director, and,
if the patient was hospitalized under section 1637 of this title, to
the district court.

§ 1642. Right to humane care and treatment

The Health Bureau shall be guided by th:cﬁlrinciples of humane
care and treatment, and, to the extent that facilities, equipment and
personnel are available, shall provide medical care or treatment in
accordance with the highest standards of accepted medical practice.
§ 1643. Mechanical restraints

Mechanical restraints may not be applied to a patient unless deter-
mined by the head of the hospital to be required by the medical needs
of the patient. Every use of a mechanical restraint and reasons there-
for shall be made a j}art of the clinical record of the patient over the
signature of the head of the hospital.
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§ 1644. Right to communicate and receive visitors; exercise of
civil rights
a) Subject to the general rules and lations of the hospital and,
with respect to paragraphs (1) and (2) of this subsection, except to the
extent that the head of the hospital determines that it is n for
the medical welfare of the patient to impose restrictions, every patient
may:
(1) communicate by sealed mail or otherwise with in-
cluding official agencies, inside or outside the hospital;
(2) receive visitors; and
(3) exercise all civil rights including, but not limited to, the
right to dispose of property, execute instruments, make purchases,
enter contractual relationships, and vote, unless he has been adju-
dicated incompetent and has not been restored to legal capacity.
(b) Notwithstanding any limitations authorized by this section on
the right of communication, every patient may communicate by sealed
mail with the health director, the Governor of the Canal Zone, and,
if admitted pursuant to section 1637 of this title, with the judge of the
district court who ordered his hospitalization.
(¢) Any limitations imposed by the head of a hospital on the exer-
cise of these rights by a patient and the reasons for the limitations
shall be made a part of the clinical record of the patient.

§ 1645. Transfer of patients generally

The health director may transfer a patient from one hospital to
another if the health director determines that it would be consistent
with the medical needs of the patient to do so. When a patient is
transferred, written notice thereof shall be given to any one of the
following persons: the patient’s legal guardian, parent or parents,
spouse, or next of kin, or, if none is known, to any other interested
party, and, if the patient was hospitalized pursuant to section 1637
of this title, to the judge of the district court.

§ 1646. Release on convalescent status

The head of a hospital may release a patient on convalescent
status when he believes that that status is in the best interest
of the patient. Convalescent status shall, as far as practicable,
include provisions for continuing responsibility to and by the
hospital, and for a plan of treatment on an outpatient basis
or under the direction of a licensed physician. Periodically,
at intervals consistent with good medical practice and with then-
existing circumstan the head of the hospital shall re-examine
the facts relating to the condition of the patient on a convalescent
status and, if he determines that hospitalization is no longer necessary,
he shall discharge the patient.
§ 1647. Readmission

Prior to discharge, the head of the hospital from which a patient is
given convalescent status may at any time readmit the patient.
there is reason to believe that it is in the best interests of the patient
to be rehospitalized, the health director or the head of the hospital
may issue an order for the immediate rehospitalization of the patient.
Such an order, if not voluntarily mmpliecf with, shall, upon the in-
dorsement by the judge of the district court or by a magistrate in the
Canal Zone, authorize any peace officer to take the patient into custody
and transport him to the hospital.

§ 1648. Disclosure of information; penalties

a) All certificates, applicati records and reports, other than
l.n(oldar of the court, x?ll:da fo‘:'n?.]m purposes of gﬂ chapter, and
directly or indirectly identifying a patient or former patient or an
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individual whose hospitalization has been sought under this cha
with clinical information relating to such patients,
be kept confidential and shall not be disclosed by any person except

insofar as:
1) the individual identified, or his guardian, if any (or
if he is a minor, his parent or legal gumlan), consents; t:ury
(2) disclosure may be necessary to carry out any of the pro-
visions of this chapter; or
(3) a court may direct, upon its determination that disclosure
is necessary for conduct of proceedings before it and that
failure to make disclosure would be contrary to the public interest.
(b) Nothing in this section precludes disclosure, upon proper in-
quiry, of information concerning current medical condition to the
members of the immediate family of a patient.
(¢) Whoever violates any provision of this section shall be fined
Egtth more than $500 or imprisoned in jail not more than one year, or

§ 1649. Discharge upon medical review

a) The head of a hospital shall cause the condition of every patient
to be reviewed as frequently as is consistent with good madiJ‘ prac-
tice, and whenever the head of a hospital determines that the con-
ditions justifying hospitalization no longer exist, the patient shall
be di even if he was admitted on his own application and
regardless of section 1635(a) (1) of this title, and the Health Bureau
so notified. :

(b) If the patient was admitted on other than his own upflieation,
notice of the ac]mrga shall also be given to any one of the following
persons: the patient’s legal guardian, parent or parents, spouse, or
next of kin, or, if none is known, to any other interested garty, and,
if the patient was hospitalized pursuant to section 1637 of this title,
to the judge of the district court.

§ 1650. Discharge other than upon medical review

(a) A patient may be discharged by the head of a hospital without
regard to the patient’s condition in any case in which:

(1) the E:;ient has been ordered excluded or deported from
the ()!nnn.l e; Leutarsy 2 8 .

(2) arrangments have made, in the case of persons having
a transient status in the Canal Zone, for the patient’s departure
from the Canal Zone; or

(3) arrangements have been made for the patient’s transfer to
another jurisdiction for treatment.

(b) Notice of discharge under this section shall be given as pre-
seribed by section 1649 of this title.

§ 1651. Discharge of prisoners
Notwithstanding any other provision of this chapter, whenever a
patient:
(1) is under the unexpired sentence of a court; or
&5:) was committed to a hospital pursuant to section 4864 of
Title 8 and the criminal proceedings against him are still pending;
or

(8) was committed to a hospital pursuant to sections 4456 and
o i SO
@ [ ospital shall only discharge the patient into the cus-
tody of the warden of the institution from whichp;?wnstahn, or in
the case of commitments pursuant to section 4864 of Title 6, to the
warden of the jail.
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§ 1652. Payment of charges

Payment of charges by or on behalf of parients hospitalized or
transported Eumuanl; to this chapter shall be in accordance with the
rates prescribed by applicable law.,

§ 1653. Receiving members of Armed Forces and Public Health
Service beneficiaries

The head of a hospital may receive and detain as patients mentally
ill members of the United States Army, Navy, Air Force, and Marine
Corps, and beneficiaries of the United States Public Health Service,
for observation and care pending their transfer to the United States,
Epon [dg, order of the official in charge of the respective service in the

anal Zone,

§ 1654. Additional powers of health director

In addition to the ific authority granted by other provisions of
this chapter, the health director may preseribe the form of applica-
tion, records, reports, and medical certificates provided for under this
chapter and the information required to be contained therein, and
adopt such rules and regulations not inconsistent with the provisions
of this chapter as he finds to be reasonably necessary for proper and
efficient hospitalization of the mentally ill.

§ 1655. Powers of magistrates in absence of district judge

During the absence of the district judge, the powers conferred upon
him and the jurisdiction conferred upon the district court by this
chapter may be exercised by a magistrate or a magistrate’s court.

§ 1656. Unwarranted commitments; penalties

Whoever causes, or attempts to cause, or conspires with another
person to cause an individual to be committed under section 1637 of
this title, knowing or having reasonable grounds for believing that
the individual is not mentally ill, and in need of hospitalization, shall
be fined not more than $10,000 or imprisoned in the penitentiary not
more than 10 years, or both.

CHAPTER 59%—PROPERTY ACTIONS

SURCHAPTER I—PROPERTY ACTIONS GENERALLY ; CONXFLICTING CLAIMES

Sec.
1691. Action to quiet title to real and personal property.
1692, Costs,

1693. Recovery of property ; termination of plaintiff’s right pending action.
1694. Value of improvements as set-off.

1695. Mortgage not a conveyance,

1696, Injunction against injury during foreclosure or after execution sale.
1897, Damages for injury after execution sale.

1608, Alienation of real property pending action.

16899, Jolnder of defendants; writ of possession.

1700. Tenants in common, etc., as parties.

1701, Description of real property in pleadings.

1702, Verdict in action to recover personal property.

1703. Judgment in action to recover personal property.

1704. Application of chapter to magistrates' courts.

SUDCHAPTER II—MORTGAGE FORECLOSURE
1781. Foreclosure of mwortgages on real and personal property.
1782. Disposition of surplus,

1788, Debt becoming due at different times.

1734. Cominissioner's oath, bond, report, and compensatlon.

SUBCHAPTER III—NUIBANCE AND WABTE

1761, Abatement of nuisance ; damages.
1782. Actions for waste; treble damages.
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o SUBCHAPTER IV—FORCIBLE ENTRY AND DETAINER
1801. Forcible entry defined.

1802, Forcible detainer defined.

1803. Unlawful detainer defined.

generally.
1807. Complaint; issuance of summons,
1808, Form and service of summons,
1809. Arrest of defendant.
1810. Default judgment.
1811, Appearance and answer of defendant.
1812, Trial; showing K
1813. Amendment to conform to evidence; continuance.
1814. Judgment.
1815. Relief against forfeiture of lease.

1818,
1817. Stay pending appeal.
1818. Rules of practice.

1819. Jurisdiction of magistrates’ courts.
Subchapter I—Property Actions Generally; Conflicting Claims

§ 1691. Action to quiet title to real and personal property

(a) An action may be brought bfr any person against another who
claims an estate or interest in real or personal property adverse to
him, for the purpose of determining the adverse claim.

(b) In an action to quiet title to, or to determine adverse claims to,
real or personal property, when the validity or interpretation of a
gift, devise, bequest, or trust, under any will or instrument i)vtgg)ort-
mﬁ to be a will, whether admitted to probate or not, is involved, the
will, or instrument purporting to be a will, is admissible in evidence;
and all questions concerning the validit,ﬁeof any gift, devise, bequest,
or trust therein contained, save such as belong exclusively to the pro-
bate jurisdiction, shall be determined in the action. If the will has
been admitted to probate and interpreted by a decree of the district
court, which decree has become final, the interpretation shall be con-
clusive as to the proper construction of the will, or any part thereof,
so construed, in an action under this section.

§ 1692. Costs

If the defendant in an action under section 1691 of this title dis-
claims in his answer any interest or estate in the property, or suffers
judgment to be taken against him without answer, the plaintiff cannot
recover costs.

§ 1693. Recovery of property; termination of plaintiff’s right
pending action

In an action for the recovery of property, if the plaintiff shows
a right to recover at the time the action was commenced, but it appears
that his right has terminated during the pendency of the action, the
verdict and judgment shall be according to the fact, and the plaintiff
may recover damages for withholding the property.
§ 1694. Value of improvements as set-off

‘When damages are claimed for withholding the property recovered,
upon which permanent improvements had:':%ean ma.g: b{ a defend-
ant, or those under whom he claims, holding under color of title
adversely to the claim of the plaintiff, in ﬂgcvod faith, the value of the
improvements shall be allowed as a setoff agai

inst the damages,
§ 1695. Mortgage not a conveyance
A mortgage of real prope is not deemed a conveyance,
whatever its terms, so as to sle the owner of the mortgage to

raiaover possession of the real property without foreclosure and
sale,
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§ 1696. Injunction against injury during foreclosure or after
execution sale
n}ge_wurt may, b injgnction, on good tﬁause shown,r;lgatnin the
ty in possession from doing any act to the injury of pPro
Kurmg e foreclosure of a mortgage thereon; or, after a n'f:?ﬁ

execution, before a conveyance.

§ 1697. Damages for injury after execution sale

When real property has been sold on execution, the purchaser
thereof, or any n who may have succeeded to his interest, may,
after his estate mes absolute, recover damages for injury to the
propertyml:f the tenant in possession after sale, and before possession
18 delivered under the conveyance.

§ 1698. Alienation of real property pending action

An action for the recovery of real property against a person in
possession is not f&re]udjced y any alienation made by that person,
either before or after the commencement of the action.

§ 1699. Joinder of defendants; writ of possession
In an action brought by a person out of possession of real property,

to determine an adverse claim of an interest or estate therein, the per-
son making the adverse claim and persons in possession ms.;“i)o joined
as defendants, and if the judgment is for the plaintiff, he may have a
writ for the possession of the premises, as against the defendants in
the action, against whom the judgment has passed.
§ 1700, Tenants in common, etc., as parties

All persons holding as tenants in common, joint tenants, or copart-
ners, or any number less than all, may jointiy or severally commence
or defend any civil action or proceeding for the enforcement or protec-
tion of the rights of such party.
§ 1701. Description of real property in pleadings

In an action for the recovery of real property, it must be deseribed
in the complaint with such certainty as to enable an officer, upon exe-
cution, to identify it.
§ 1702. Verdict in action to recover personal property

In an action for the recovery of specific personal property, if the
Emperty has not been da]iverg to the plaintiff, or the defendant by

is answer claims a return thereof, the jury, if their verdict is in
favor of the plaintiff, or if in favor of defendant and they also find
that he is entitled to a return thereof, shall find the value of the prop-
erty, and, if so instructed, the value of specific portions themofl.) and
may at the same time assess the damages, if any are claimed in the
complaint or answer, which the prevailing party has sustained by rea-
son of the taking or detention of the property.

§ 1703. Judgment in action to recover personal property

In an action to recover the possession of personal property, judg-
ment for the plaintiff may be for the possassl;i.gn or the value tilar:&
in case a delivery cannot be had, and damages for the detention. 1f
the property has been delivered to the plaintiff, and the defendant
claims a return thereof, judgment for the defendant may be for a
return of the property or the value thereof, in case a return cannot be
had, and damages for taking and withholding the property.
§ 1704, Application of chapter to magistrates’ courts

Sections 1691-1701, 1703, 1781-1734, and 1762 of this title apply
to the magistrates’ courts insofar as they relate to actions within the
jurisdiction of the magistrates’ courts. Sections 1801-1819 of this
ttiltll: aglply to the magistrates’ courts as provided by section 1819 of

is title.
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Subchapter II—Mortgage Foreclosure

§ 1731. Foreclosure of mortgages on real and personal property

a) There may be but one action for the recovery of a debt, or the
ent of a right, secured by mortgage upon real or personal
property, which action shall be in accordance with the provisions of
this subchapter. In the action the court may, by its jn&ment, direct
the sale of the encumbered properga (or as much thereof as may be
necessary), and the application of the proceeds of the sale to the pay-
ment of the costs of court, and the expenses of the sale, and the amount
due plaintiff, including, where the mortgage tfmndes for the payment
of attorney’s fees, such sum for the fees as the court finds reasonable,
not exceeding the amount named in the mortgage. .

(b) The court may, by its j;tffmmt, or at any time after judgment,
appoint a commissioner to the encumbered property. It shall

uire of him an undertaking in an amount lgethecourt,mﬂm

ient ies, to be approved by the court, to the effect that the
commissioner will faithfully perform the duties of his office accord-
ing to law. Before entering upon the discharge of his duties he
shall file the undertaking, so approved, together with his oath that
he will faithfully perform the duties of his office.

(c) If it appears from the marshal’s return, or from the commis-
sioner’s mpor:hzhst the proceeds are insufficient, and a balance still
remains due, the clerk enter ju t for the balance against
the defendant or defendants personally liable for the debt.

(d) A person holding a conveyance from or under the mortgagor
of the property mortgaged, or having a lien thereon, which convey-
ance or lien does not appear of in the office of the registrar of
property at the time of the commencement of the action, need not be
maJ: a party to the action, and the judgment therein rendered, and the
proceedings therein had, are as conclusive against the party holding
the unrecorded conveyance or lien as if he had been a party to the

action.

(e) If the court appoints a commissioner for the sale of the prop-
erty, the commissioner shall sell it in the manner provided by law for
the sale of like property by the marshal upon execution; and sections
541-569 of this title apply to sales made B;rma commissioner, and the
powers therein given and the duties therein imposed on the marshal
are extended to the commissioner.

§ 1732. Disposition of surplus

If there is surplus money remaining, after payment of the amount
due on the mortgage, lien, or encumbrance, with costs, the court may
cause it to be paid to the person entitled to it, and in the meantime may
direct it to be deposited in court.
§ 1733. Debt becoming due at different times

If the debt for which the mortgage, lien, or encumbrance is held is
not all due, the sale shall cease as soon as sufficient of the property has
been sold to pay the amount due, with costs; and afterwards, as often
as more becomes due, for princl;gnl or interest, the court may, on mo-
tion, order more to be sold. If the pmqerty cannot be sold in portions,
without injury to the parties, the whole may be ordered to be sold in
the first and the entire debt and costs paid, with a rebate of
interest where a rebate is proper.

§ 1734. Commissioner’s oath, bond, report, and compensation

Before en%pon his duties, the commissioner shall take an
oath to perform faithfully, and the court shall require of him an
un ,mthauﬁmentsumtms,tobeq:ﬁwadl:g{ﬂmmrt,inm
amount to be fixed by the court, to the effect that he will faithfully per-
form the duties of commissioner according to law.
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Within 30 days after the sale, the commissioner shall file with the
clerk of the court in which the action is pending, a verified report and
account of the sale, together with the proper affidavits show;:f that
the regular and required notice of the time and place of the sale was
given, and the report and account shall have the same force and effect
as the marshal’s return in sales under execution.

In all cases of sale made by a commisisoner, the court in which the
proceedings are pending shall fix a reasonable compensation for the
commissioner’s service, which shall not be less than $10.

Subchapter III-—Nuisance and Waste

§ 1761. Abatement of nuisance; damages

An action may be brought in the district court by a person whose
prggarty is injuriously affected, or whose personal enjoyment is less-
ened by a nuisance, as defined in section 5031 of Title 4, and by the
jw:ﬂent in the action the nuisance may be enjoined or abated as well
as ages recovered therefor.

A civil action may be brought in the district court by the United
States attorney in the name of the Government of the Canal Zone
to abate a public nuisance, as defined by section 5032 of Title 4.

§ 1762. Actions for waste; treble damages

If a guardian, tenant for life or years, joint tenant, or tenant in
common of real property, commits waste thereon, a person ieved
by the waste may bring an action against him therefor, in which action
t may be judgment for treble damages.

Subchapter IV—Forcible Entry and Detainer

§ 1801. Forcible entry defined
Every person is guilty of a forcible ent:; who either:

1) by breaking open doors, indows, or other parts of a
house, or by any kind of violenc: «.: circumstance of terror enters
upon or into any real propert: . or

(2) after entering peaces . v upon real property, turns out by
force, threats, or menacin: « aduct, the party in possession.
§ 1802, Forcible detainer «:fined

Every person is guilty - a forcible detainer who either:

1) by force, or by menaces and threats of violence, unlawfully
holds and keeps the Possemion of any real property, whether it
was acquired peaceably or otherwise : or

(2? in the nighttime, or during the absence of the occupant of

any lands, unlawfully enters upon real ¥mfperma.nd who, after
demand made for the surrender thereof, for period of five
days, refuses to surrender them to the former occupant.

The occupant of real _proﬁerty. within the meaning of this sub-
chapter, is one who, within five days preceding the unlawful entry,
was in the peaceable and undisturbed possession of the lands.

§ 1803. Unlawful detainer defined

A tenant of real property, for a term less than life, is guilty of un-
lawful detainer:

(1) When he continues in possession, in person or by subtenant, of
the propart{, or any part thereof, after the expiration of the term for
which it is let to him, without the permission of his landlord, or the
suceessor in estate of his landlord, if any. In the case of a tenanc
at will, however created, the tenancy is terminated by the landlord's
giving notice in writing to the tenant, in the manner prescribed by
section 1804 of this title, to remove from the premises within a period
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of not less than 30 days to be specified in the notice, and a tenant con-

tinuing in ion after the expiration of the notice period is guilty
of unlawful detainer. :
(2) When he continues in ssion, in person or by subtenant,

without, the permission of his landlord, or the successor in estate of
his landlord, if any, after default in the payment of rent, pursuant
to the lease or agreement under which the property is held, and three
days’ written notice, requiring its payment, stating the amount which
is due, or possession of the property, has been served upon him and
if there is a subtenant in actual occupation of the premises, also upon
the subtenant. The notice may be served at any time within one
year after the rent becomes due.

(8) When he continues in possession, in person or by subtenant,
after a neglect or failure to orm other conditions or covenants
of the lease or agreement under which the property is held, includ-
ing any covenant not to sasign or sublet, than the one for the pay-
ment of rent, and three days’ written notice, requiring the perform-
ance of the conditions or covenants, or the possession of the property,
has been served upon him, and if there is & subtenant in actual oceu-
pation of the premises, also, upon the subtenant. Within three days
after the service of the notice, the tenant, or any subtenant in actual
occupation of the premises, or any mortgagee of the term, or other
person interested in its continuance, may perform the conditions or
covenants of the lease or pay the stipulated rent, as the case may be
and thereby save the lease from forfeiture. If the conditions and
covenants of the lease, violated by the lessee, cannot afterward be
performed, then no notice, as last prescribed herein, need be given to
the lessee or his subtenant, demanding the performance of the violated
conditions or covenants of the lease. and 2.

A tenant may take ings, similar to those prescribed in this
subchapter, to obtain possession of the premises let to a subtenant, in
case of his unlawful detention of the premises underlet to him.

(4) A tenant or subtenant assigning or subletting or committing
waste upon the demised premises, contrary to the conditions or cove-
nants of his lease, thereby terminates the lease, and the landlord, or
&s successor in estate, upon service of three 1da. s’ notice to quitfupon

@ person or persons in possession, is entitled to restitution o
session of the demised pmmisesoﬂ,nder the provisions of this E;?ﬁ'.'
chapter.

§ 1804. Service of notice:
- E,zre notices required by section 1803 of this title may be served,
elther:
1) by delivering a copy to the tenant personally; or
52; iig 3 {ﬂ?.égnt frgbn’; 111;-; place of e el b m;
usual usiness, a copy with some person o
suitabll; and discretion at either place, and sending a copy
through the mail addressed to the tenant at his place of residence;

or
(8) if the place of residence and business can not, be ascertained,

or a person of suitable age or discretion can not be found there,
then by affixing a copy In a conspicuous place on the property,
and also delivering a w%y to a person there residing, if such a
person can be found; and also sending a copy through the mail
addre:?ied to the tenant at the place where the property is
situated.

Service upon a subtenant may be made in the same manner.
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§ 1805. Parties defendant

(a) A person other than the tenant of the premises and subtenant,
if there is one, in the actual occupation of the premises when the com-
plaint is filed, need not be made a party defendant in the proceeding,
and a proceeding shall not be dism for the nonjoinder of any per-
son who might have been made a party defendant, but when it appears
that any party served with pi or appenﬁniein the proceeding,
is gniltiy of the offense charged, judgment shall be rendered against
him. If a defendant has me a subtenant of the premises in
controversy after the service of the notice provided for by pa.mgm&h
(2) of section 1803 of this title upon the tenant of the gmmiaes, e
fact that the notice was not served on each subtenant
stitute n defense to the action.

(b) If a married woman is a tenant or subtenant, her coverture
does not constitute a defense; but if her husband is not joined,
or unless she is doing business as a sole trader, an execution issued
upon a personal judgment against her may only be enforced against
property on the premises at the commencement of the action.

(¢) All persons who enter the premises under the tenant, after the
commencement of the suit, are bound by the judgment, as it they had
been made parties to the action.

§ 1806. Parties generally

Excegt as provided in section 1805 of this title, the provisions of
section 721 of this title, relating to parties to civil actions in the magis-
trates’ courts, apply to proceedings under this subchapter.
§ 1807. Complaint; issuance of summons

The plaintiff in his complaint, which shall be verified, shall set forth
the facts on which he seeks to recover, and describe the premises with
reasonable certainty, and may set forth therein any circumstances of
fraud, force, or violence, which may have accompanied the alleged
forcible entry or forcible or unlawful detainer, and claim dam
therefor. If the unlawful detainer charged is after default in the
payment of rent, the complaint shall state the amount of the rent.

pon the filing of the complaint, a summons shall be issued thereon.

§ 1808. Form and service of summons

The summons shall require the defendant to appear and answer
within three days after the service of the summons upon him, and shall
notify him that if he fails to so appear and answer, the plaintiff will
apply to the court for the relief demanded in the complaint. In all
other respects the summons, or any alias summons in the proceedings,
shall be 1ssued and served and returned in the same manner as sum-
mons in a civil action.

§ 1809. Arrest of defendant

If the complaint presented establishes, to the satisfaction of the
magistrate, fraud, force, or violence, in the entry or detainer, and
that the possession held is unlawful, he may make an order for the
arrest of the defendant.
§ 1810. Default judgment

1f, at the time appointed, the defendant does not appear and defend,
the court shall enter his default and render judgment in favor of the
plaintiff as prayed for in the complaint.
§ 1811. Appearance and answer of defendant

On or before the day fixed for his appearance, the defendant may
appear and answer or move to dismiss the complaint.

loes not con-
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§ 1812, Trial; showing required

(a) On the trial of a proceeding for a forcible entry or forcible de-
tainer, the plaintiff be required to show, in addition to the forci-
ble entry or forcible detainer complained of, only that he was peaceably
in the actual possession at the time of the forcible entry, or was en-
titled to the ion at the time of the forcible detainer.

(b) The t{afmda.nt may show in his defense that he or his ancestors,
or those whose interest in the premises he claims, have been in the quiet
possession thereof for the space of one whole year together next before
the commencement of the proceedings, and that his interest therein is
not then ended or determined; and such a showing is a bar to the
proceedings.

§ 1813. Amendment to conform to evidence; continuance

When, upon the trial of a proceeding under this subchapter, it
ap from the evidence that the defendant has been guilty of
mLRer a forcible entry or a forcible or unlawful detainer, and other
than the offense charged in the complaint, the magistrate shall order
that the complaint be forthwith amended to conform to the proofs;
and the amendment shall be made without any imposition of terms.
A continuance may not !::ﬁpermittad upon account of the amendment
unless the defendant, l;y davit filed, shows to the satisfaction of the
court good cause therefor

§ 1814. Judgment

If upon the trial the finding of the court is in favor of the plaintiff
and against the defendant, judgment shall be entered for the restitu-
tion of the premises; and 12 the proceedings are for an unlawful de-
tainer after neglect or failure to perform the conditions or covenants
of the lease or agreement under which the property is held, or after
default in the payment of rent, the judgment shall also declare the for-
feiture of the lease or agreement.

(b) The court shall also assess the damages occasioned to the plain-
tiff by any forcible entry, or by any foreible or unlawful detainer,
alleged in the complaint and proved on the trial, and find the amount
of any rent due, if the alleged unlawful detainer is after default in
the payment of rent. Judgment n.%:]mat the defendant guilty of the
foraible entry, or forcible or unlawful detainer, may be entered in the
diseretion of the court either for the amount of the damages and rent
found due, or for three times the amount so found.

(¢) When the proceeding is for an unlawful detainer after default
in the payment of rent, and the lease or agreement under which the
rent is payable has not by its terms expired, execution upon the judg-
ment may not be issued until the expiration of five days after
entry of the judgment, within which time the tenant, or a subtenant,
or & mortgagee of the term, or another interested in its continu-
ance, may pay into court, for the landlord, the amount found due as
rent, with interest thereon, and the amount of the damages found by
the court for the unlawful detainer, and the costs of the proceedings,
and thereupon the judgment shall be satisfied and the tenant be re-
stored to his estate.

(d) If payment as provided in this section is not made within five
days, the judgment may be enforced for its full amount, and for the
possession of the premises. In all other cases the judgment may be
enforced immediately.

§ 1815. Relief against forfeiture of lease

The court may relieve a tenant against a forfeiture of a lease, and
restore him to his former estate, in case of hardship, where applica-
tion for such relief is made within 30 days after the forfeiture is de-
clared by the judgment of the court, as provided in section 1814 of this
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title. The anlication may be made by a tenant or subtenant, or a
mortgagee of the term, or any person interested in the continuance
of the term. It shall be made upon petition, setting forth the facts
upon which the relief is sought, and be verified by the applicant.
hrotiaa of the application, with a copy of the petition, shall ge served
on the plaintiff in the judgment, who may appear and contest the ap-
plication. The application may not be granted except on condition
that full payment of rent due, or full performance of conditions or
covenants stipulated, as far as the same is practicable, be made.

§ 1816. Appeals

The provisions of Sections 951-960 of this title, relating to appeals,
except msofar as they are inconsistent with the provisions of this sub-
chapter, apply to the proceedings specified by this subchapter.
§ 1817. Stay pending appeal

An appeal taken by the defendant does not stay proceedings upon

the judgment unless the magistrate before whom the same was ren-
dered so directs.

§ 1818. Rules of practice

Except as otherwise provided by this subchapter, the provisions
governing civil actions in the magistrates’ courts are applicable to,
and constitute the rules of practice in, the proceedings mentioned in
this subchapter.

§ 1819. Jurisdiction of magistrates’ courts
Jurisdiction of proceedings under this subchapter is in the magis-
trates’ courts, as provided by section 171 of Title 3.

CHAPTER 61—WRITS

SUNCHAITER I—EXTRAORDINARY WRITS GENEHRALLY
Sec.
1851. Application of other provisions.
1852, Issnance, return, and hearing,

SUBCHAPTER II—WRIT OF REVIEW

1871, Writ of review defined,
1872. Grant by district court; grounds.
1873. Application; notice.
1874. Direction of writ.
1875. Contents of writ.
1876, Stay of proceedings.
1877, Service of writ.
1878. Beope of review,
1879. Return; hearing; judgment.
1880. Transmittal of copy of judgment.

SUBCHAPTER III—REMEDIES FORMERLY AVAILARLE DY WRIT OF MANDATE
1801. Order to compel performance of duty or admission to office.
1802, P’enalty for disobedience of order.

SUBCHAPTER TV—WRIT OF PROHIBITION
18921. Writ of prohibition defined.
1922, Issuance by district eourt; petition.

1923. Alternative or peremptory writ.
1024, Procedure generally ; penalties.

Subchapter I—Extraordinary Writs Generally

§ 1851. Application of other provisions

Except as otherwise provided by this chapter, the provisions gov-
erning civil actions in the district court apply to and constitute the
rules of practice in the proceedings mentioned in this chapter.
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§ 1852. Issuance, return, and hearing
Writs of review and prohibition issued by the district court, may,
in the discretion of the court, be made returnable, and a hearing
had, at any time.

Subchapter II—Writ of Review

§ 1871. Writ of review defined

The writ of certiorari may be denominated the writ of review.
§ 1872. Grant by district court; grounds

A writ of review may b:fmnted by the district court when an in-
ferior tribunal, board, or officer, exercising judicial functions, has ex-
ceeded the jurisdiction of the t.ri’bunsl, boarti, or officer, and there is no
appeal, nor, in the judgment of the court, any plain, speedy, and ade-
quate remedy.

§ 1873. Application; notice

The application shall be made on the verified petition of the party
baneﬁciapiry interested. The court may require a notice of the applica-
tion to be given to the adverse party, or may grant the writ without
notice.

§ 1874. Direction of writ

The writ may be directed to the inferior tribunal, board, or officer,
or to any other person having the custody of the record or proceedings
to be certified.

§ 1875. Contents of writ

The writ of review shall command the party to whom it is directed
to certify fully to the district court, at a specified time and place, a
transeript of the record and proceedings (describing or referring to
them with sufficient certainty), that they may be reviewed by the
court ; and requiring the party, in the meantime, to desist from further
proceedings in the matter to be reviewed.

§ 1876. Stay of proceedings

If a stay of proceedings is not intended, the words requiring the stay
shall be omitted from the writ, These words may be inserted or
omitted, in the discretion of the court, but if they are omitted, the
power of the inferior court or officer is not suspended or the proceed-
ings stayed.

§ 1877. Service of writ

The writ shall be served in the same manner as a summons in a civil
action, except when otherwise expressly directed by the court.
§ 1878. Scope of review

The review upon this writ may not be extended further than to de-
termine whether the inferior tribunal, board, or officer has regularly
pursued the authority of the tribunal, board, or officer.

§ 1879. Return; hearing; judgment

If the return of the writ is defective, the court may order a further
return to be made.

When a full return has been made, the court shall hear the parties,
or such of them as may attend for that urpose, and may thereupon
give judgment, either affirming or annulling, or modifying the pro-
ceedings below.

§ 1880. Transmittal of copy of judgment

A copy of the judgment, signed by the clerk, shall be transmitted
to the ?nferior tr;:buna.l, boa.rﬁ, or oli;ieer hsn'k,ng the custody of the
record or proceedings certified up.

BB558 O - 62 - 30
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Subchapter III—Remedies Formerly Available by Writ of
Mandate

§ 1901. Orl};r to compel performance of duty or admission to
office
a) In an appropriate action, or upon an o,pI?ropriabe motion in an
action, under the practice prescribed in the Kederal Rules of Civil
ure and in this title, the district court may issue a mandatory
order to any inferior tribunal, corporatio boarti or fnrson, to com-
the performance of an act which the law specially enjoins, as a
uty resulting from an office, trust, or station; or to compel the ad-
mission of a party to the use and enjoyment of a right or office to
which he is entitled, and from which he is unlawfully precluded by
the inferior tribunal, corporation, board, or person.
(b) The order shall be issued in all cases where there is not a plain,
speedy, and adequate remedy, in the ordinary course of law.
§ 1902. Penalty for disobedience of order
When an order has been issued under section 1901 of this title and
directed to any inferior tribunal, corporation, board, or person, if it
appears to the court that a member of the tribunal, corporation, or
board, or the person upon whom the writ has been personally served,
has, without just excuse, refused or neglected to obey the order, the
court may, upon motion, impose a fine of not more than $1,000. In
case of persistence in a refusal of obedience, the court may order
the party to be imprisoned until the order is obeyed, and may make
any orders necessary and proper for the complete enforcement of the

er.
Subchapter IV—Writ of Prohibition

§ 1921. Writ of prohibition defined

The writ of prohibition arrests the pmoeeding: of any tribunal,
corporation, board, or person axercisingfjudic’ial netions, when the

roceedings are without or in excess of the jurisdiction of the tri-
Bunnl, corporation, board, or person.
§ 1922. Issuance by district court; petition

A writ of prohibition may be issued by the district court to an in-
ferior tribunal or to a corporation, board, or person, in all cases where
there is not a plain, speedy, and adequate remedy in the ordinary
course of law. It is issued upon the verified petition of the person
beneficially interested.

§ 1923. Alternative or peremptory writ

The writ of prohibition is either alternative or peremptory.
The alternative writ shall mmmnmarty to whom it is directed to

P gs in the action or matter

specified therein, until the further order of the district court, and to
show cause before the court, at a specified time and place, why the party
should not be abaoluteizhmstrained from any further proceedings in
the action or matter. e peremptory writ shall be in a similar form.
except that the words requiring the party to show cause why he should
not Ifa absolutely restrained, and so forth, shall be omitted, and a return
day inserted.
§ 1924. Procedure generally; penalties

(a) The provisions governing procedure in civil actions in the dis-
triet court apply to proceedings on a writ of prohibition.

(b) Section 1902 of this title #pplies to the disobedience of a writ of
prohibition.

desist or refrain from further i
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24 s PART 3—EVIDENCE

101. GENERAL PROVISIONS.
108. Sunrornas ; RigETS AND DuTiEs oF WITNESSES.
105. ProvpucTioNn oF HEVIDENCE
107. PRESENTATION oF EVIDENCE.
100. ApmissiBILITY oF EviDENCE; UniFoRM RULES OF EVIDENCGE. . eueen
111. ApMIBBIBILITY AND SUFFICIENOY oF EVIDENCE.

CHAPTER 101—GENERAL PROVISIONS

2501. Application of provisions.
2602. Persons authorized to administer oaths,
2508, Form of oath.
2504, Variation according to belief of witness,
2505, Form of afirmation or declaration.
§ 2501. Application of provisions

(a) Except as otherwise provided, this Part applies to the district
court and to the magistrates’ courts.

(b) Except as otherwise provided, and subject to the provisions of
Title 6, this Part applies to civil actions and to criminal actions.

(¢) As used in this Part, “civil action” includes special proceedings
of a civil nature.
§ 2502. Personsauthorized to administer oaths

Every court, every judge, or clerk of any court, every magistrate,
and every notary public, and every officer or rson authorized to
take testimony in any action or proceeding, or to decide upon evidence,
may administer oaths or affirmations.

§ 2503. Form of oath

An oath, or affirmation, in an action or proceeding, may be adminis-
tered as follows, the person who swears, or affirms, expressing his as-
sent when addressed in the following form: “You do solemnly swear
(or affirm, as the case may be), that the evidence you shall give in this
issue (or matter), pending between and , shall be the
truth, the whole truth, and nothing but the truth, so help you God.”

§ 2504. Variation according to belief of witness

(a) Whenever the court before which a n is offered as a wit-
ness is satisfied that he has a peculiar mode of swearing, connected
with or in addition to the usual form of administration, which, in his
opinion, is more solemn or obligatory, the court may adopt that mode.

(b) When a person is sworn who believes in an oEmr than the

istian religion, he may be sworn according to the peculiar cere-

monies of his religion, if any.
§ 2505. Form of affirmation or declaration

Any person who desires it may, at his option, instead of taking an
oath,Znake his solemn a.ﬂirma.tioi, or declnl:-nt.ion by l.mh':g:nvﬁmn
addressed, in the following form:“Youdo solemniy affirm (or declare)
that” and so forth, as provided by section 2503 of this title.

BEENEEs
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CHAPTER 103—SUBPOENAS; RIGHTS AND DUTIES OF
WITNESSES
Bee.

2551. Subpoenas generally.

2662, Duty of witness to attend.

2558. Period of attendance.

2564, Forfelture for disobedience.

25565, Warrant for arrest of witness.

2556. Warrant of commitment.

25567. Immunity of wilness from civil arrest.
2558, 1'ersuns present.

2004, D'risoner as witness.

2560. Concealed witness.
2561. Interpreters.
22, Witness fees.
§ 2551. Subpoenas generally

A subpoena in a civil action issued by the district court or by a

istrate’s court is governed by Rule 45 of the Federal Rules of

Civil Procedure, except that a subpoena issued by either court for a
trial or hearing or for the taking of a deposition may be served, and
Zttendanee of the witness may be required, here within the Canal
Zone.
§ 2552. Duty of witness to attend

A witness served with a subgg:na shall attend at the time a
pointed, with any papers under his control lawfully required by the
subpoena, and answer all pertinent and legal questions; and, unless
sooner discharged, shall remain until the testimony is closed.

§ 2553. Period of attendance

A witness has a right to be detained only as long as the interests of
justice require it.
§ 2554. Forfeiture for disobedience

Except in a criminal action, and in addition to any other penalty.
a witness dlsobey'mg a subpoena shall forfeit to the party a.ggrieved
the sum of $100, and all damages which he may sustain by the failure
of the witness to attend, which forfeiture and damages may be re-
covered in a civil action.
§ 2555. Warrant for arrest of witness

In case of failure of a witness to attend, the court issuing the
subpoena, upon proof of the service thereof, and of the failure of the
witness to attend, may issue a warrant to the marshal or constable to
arrest the witness and bring him before the court, officer, or board
where his attendance was required.

§ 2556. Warrant of commitment

A warrant of commitment, issued by a court pursuant to this chap-
ter, shall specify therein, particularly, the cause of the commitment,
and if it is for refusing to answer a question, the question shall be
stated in the warrant.

§ 2557. Immunity of witness from civil arrest

(a) A person who has been, in good faith, served with a subpoena
to attend as a witness in a case where the disobedience of the witness
may be }ﬁllllnished as a contempt, is exonerated from arrest in a civil
action while going to the place of attendance, necessarily remaining
there, and returning therefrom.

(b) The arrest of a witness contrary to subsection (a) of this sec-
tion is void, and, when willfully made, is a contempt of the court.
The person making the arrest is responsible to the witness arrested for
double the amount of the damages which may be assessed against him,

-~ -~
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and is also liable to an action by the party serving the witness with the
subpoena, for the damages sustained by him in consequence of the
arrest.

(¢) An officer is not liable for making the arrest in ignorance of
the creating the exoneration, but 1s liable for any subsequent
detention of the witness, if the witness party claims the exemption,
and makes an affidavit stating that: i

1) he has been served with a subpoena to attend as a witness

ore a court, officer, or other person, specifying the same, the
place of atten ancﬁ and the action or proceeding in which the
subpoena was issued; )

(2) he has not thus been served by his own procurement, with
the intention of avoiding an arrest; and

(3) he is at the time going to the place of attendance, or re-
turning therefrom, or remaining there in obedience to the sub-

poena.

The affidavit may be taken by the officer, and exonerates him from
liability for diseha.rg'mﬁt.hz witness when a i ;

(d) The court or officer before whom the attendance is required
may discharge the witness from an arrest made in violation of subsec-
tion (a) of this section. .
§ 2558. Persons present

A person present in court, or before a judicial officer, may be re-
quired to testify in the same manner as if ﬁe were in attendance upon
a subpoena issued by the court or officer.

§ 2559. Prisoner as witness

(a) Except in a criminal action, if the witness is confined
in a jail or prison within the Canal Zone, an order may be made by the
district court for his examination in the prison upon deposition, or
for his temporary removal and production before the district court,
a magistrate’s court, or an officer.

(b) The order may be made only on the motion of a_party, upon
affidavit showing the nature of the action or proceeding, the testimony
expected from the witness, and its materiality.

§ 2560. Concealed witness

If a witness is concealed in a building or vessel, so as to prevent the
service of a subpoena upon him, the district court or magistrate’s court
issuing the subpoena may, upon proof by affidavit of the concealment,
and of the materiality of the witness, make an order that the marshal
or constable serve the subpoena; and the marshal or constable shall
serve it accordingly, and for that purpose may break into the building
or vessel where the witness is concealed.

§ 2561, Interpreters

(a) If a witness does not understand and speak the English lan-
guage, an interpreter shall be sworn to interpret for him.

(b) Any person, a resident of the proper division or subdivision,
l'may be summoned by a court or judge to appear before the court or
judge to act as interpreter in any action or proceeding. The sum-
mons shall be served and returned in like manner as a subpoena. A

rson so summoned who fails to attend at the time and place named
in the summons is guilty of a contempt.

§ 2562, Witness fees

(a) Witnesses in the district court, either in actions or special pro-
ceedings, are entitled to $4 per day and 10 cents for each mile go-
ing to the place of trial from their homes by the nearest route of usual
travel. leage may be charged but once in the action unless the
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witness is compelled to attend more than one term of court, and an
allowance may not be made for mileage except that traveled within
the Canal Zone.

(b) Witnesses in istrates’ courts are entitled to $2 per day and
the travel fees provided by subsection (a) of this section.

(:.]} Fees to which a witness may be entitled in a civil action shall
be allowed on the affidavit of the witness, stating the number of days
he has attended and the amount of mileage to ;:riich he is entitled, to
be taken and preserved by the clerk of the court, magistrate, or other
ofticer before whom the witness was called to testify, and a certificate
of the allowance shall be given to the witness. On final taxation of
costs the truth of the affidavit may be contested and this allowance
may be set aside in whole or in part as the facts require.

d) A witness is not entitled to compensation for his attendance
in more than one case or on more than one side of the same case at the
same time, but may elect in which of several cases or on which side of
the case, when he 1s summoned by both sides, to claim his attendance.
A person who is compelled to attend court on other business is not
entitled to compensation as a witness.

CHAPTER 105—PRODUCTION OF EVIDENCE

BUBCHAFTER I—GENERAL PROVISIONS
Bee.

2591. Mode of taking testimony.
2592. Oral examination defined.

BUECHAPTER II—AFFIDAVITB

2611. Affidavit defined.

2612. Use of affidavits.

2613. Proof of publication.

2614. Persons before whom affidavits taken.

BUBCHAPTER III—DEPOBITIONS AND DIBCOVERY

2641. Depositions and discovery generally.

2642, Depositions for use outside Canal Zone; Uniform Foreign Depositions Act.
2643. Depositions in foreign countries.

2644. Subpoena of witness in foreign country ; contempt.

Subchapter I—General Provisions

§ 2591, Mode of taking testimony
The testimony of witnesses may be taken in three modes:
{1 by sﬂiavit;
2) by deposition; and
(8) by oral examination.
§ 2592. Oral examination defined
An oral examination is an examination in presence of the jury or
tribunal which is to decide the fact or act upon it, the testimony being
heard by the jury or tribunal from the lips of the witness.

Subchapter II—Affidavits

§ 2611. Affidavit defined

An affidavit is a written declaration under oath, made without notice
to the adverse party.
§ 2612, Use of affidavits

An affidavit may be used to verify a pleading or a in a special
proceeding, to prgve the service of a sﬁmmunn, notlxit))e:othar pa
n an action or special proceeding, to obtain a provisional mneﬁ;:
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the examination of a witness, or a stay of proceedings, or upon a
motion, and in any other case expressly permitted by another pro-
vision of this Code.

§ 2613. Proof of publication

(a) Evidence of the Publimtion of a document or notice required by
law, or by an order of a court or judge, to be published in a news-
paper, may be given by the affidavit of the printer of the newspaper,
or his foreman or principal clerk, annexed to a copy of the document
or notice, specifying the times when, and the paper in which, the pub-
lication was made. i . :

(b) If the affidavit is made in an action or special pmeeedmg pend-
ing in a court, it may be filed with the court or the clerk thereof. The
original affidavit, or a ng thereof, certified by the judge of the court
o}l;et;:rk having it in custody, is prima facie evidence of the facts stated
therein.

§ 2614. Persons before whom affidavits taken

(a) An affidavit to be used before a court, judge, or officer of the
Canal Zone may be taken before any officer authorized to administer
oa

(b) An affidavit taken in a State of the United States, to be used
in the Canal Zone, may be taken before a commissioner appointed by
the Governor of the Canal Zone to take affidavits in the State, or
before an noh:? public in a State, or before any judge or clerk of
a court of record having a seal.

(¢) An affidavit taken in a foreign country to be used in the Canal
Zone, may be taken before an ambassador, minister, consul, vice-
consul, or consular agent of the United States, or before any judge of
a court of record having a seal in the foreign country.

(d) When an affidavit is taken before a judge of a court in a State,
or in a foreign country, the genuineness of the signature of the m
the existence of the court, and the fact that the judge is a m
tﬁ:reug, shall be certified by the clerk of the court, under the seal
thereof.

(e) An affidavit may be taken before an officer of the armed forces
as provided by section 725 of Title 4.

Subchapter III—Depositions and Discovery

§ 2641. Depositions and discovery generally

Sa) Except as provided in this section, Rules 26-37 of the Federal
Rules of Civil Procedure apply both to the district court and to the
magistrates’ courts in civil actions.

(b) For the purpose of taking depositions in the Canal Zone for
use outside the Canal Zone, proceedings in aid thereof shall be had in
the district court. -

(¢) In an action in a magistrate’s court, a deposition may be taken
outside the Canal Zone only upon an order of the magistrate’s court,
upon notice to the parties, granting leave to take the%l:posit.ion. In
proceedings under this subsection, references in Rules 26-37 and 45 of
the Federal Rules of Civil P ure to a notice to take a deposition
shall be deemed to refer to an order of a magistrate’s court granting
leave to tnke a deposition,

An order of a magistrate's court under this subsection, or a com-
mission or letters torf issued by a i ’s court under Rule
28(b) of the Federal Rules of Civil Procedure, shall have attached
thereto a certificate of the clerk of the district court, under the seal of
the district court, to the effect that the person issuing the order,
ct;n:lmﬂn, or letters rogatory was an acting magistrate at the date
o 1e er.
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(d) Proceedings before action, pursuant to Rule 27(a) of the Fed-
eral Rules of Civil Procedure, to perpetuate testimony regarding a
matter which may be cognizable in either the district court or a magis-
trate’s court may be brought only in the district court. A deposition
so taken may be used as provided in Rule 27(a) (4) in an action sub-
sequently brought in either the district court or a magistrate’s court.

§ 2642. Depositions for use outside Canal Zone; Uniform For
eign Depositions Act

(a) Whenever any mandate, writ, or commission is issued out of any
court of record in any State of the United States or foreign jurisdic-
tion, or whenever upon notice or agreement it is required to take the
testimony of a witness or witnesses in the Canal Zone, witnesses may
be compelled to appear and testify in the same manner and by the
same process and proceeding as may be employed for the purpose of
taking testimony in proceedings pending in the district court in the
Canal Zone.

(b) This section shall be so interpreted and construed as to effectuate
its general purposes to make uniform the law of those States which
enact it.

(c) This section may be cited as the Uniform Foreign Depositions

ct.

§ 2643. Depositions in foreign countries
Sections 1781 and 1785 of Title 28, United States Code, apply to
commissions and letters rogatory issued by the district court and the
magistrates’ courts.
§ 2644. Subpoena of witness in foreign country; contempt
Sections 1783 and 1784 of Title 28, United States Code, apply to
civil and eriminal actions in the distriet court but not in the magis-
trates’ courts.

CHAPTER 107—PRESENTATION OF EVIDENCE

2681, Control of judge over presentation of evidence.
2882, Presence of parties.

2683, Excluslon of witnesses.

26584, Postponement for absence of evidence.

§ 2681. Control of judge over presentation of evidence

In civil actions, and in criminal actions except as otherwise pro-
vided by Title 6 of this Code or an applicable provision of Title 18
of the United States Code, the judge controls the conduct of the trial
to the end that the evidence shall be presented honestly, expeditiously
and in such form as to be readily understood, and in his discretion de-
termines, among other things:

(1) in what order evidence shall be offered and witnesses shall
be called and examined ;

(2) how many counsel for a party may examine or cross-
examine a witness;

(8) how many witnesses a party may reasonably eall to testify
to a material matter;

(4) whether to call witnesses of his own motion, and whether
and to what extent to interrogate a witness by whomever called;

(5) whether to exclude, of his own motion, evidence which
would violate a privilege of a person who is neither a party nor
the witness from whom the evidence is songht if the privilege has
not been waived or otherwise terminated, or which would be ex-
cluded on appropriate objection by an adverse party;

(6) what reasonable restraints shall be imposed upon the ex-
aminer of a witness in order that the witness be not misled, in-
timidated, harassed or unduly disconcerted ;
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(7) to what extent and in what circumstances a party calling
a witness shall be permitted, and a party not calling him shall be
forbidden, to put to the witness questions suggesting the desired
answers;

(8) to what extent and in what circumstances & party cross-
examining a witness may be forbidden to examine him concerning
material matter not inquired about on a previous examination by
the judge or by an adverse party;

(9) whether or upon what condition a party may put questions
or use any writing, object or other means for the purpose of re-
viving the memory of a witness;

(Lln(ﬁ whether a witness in communicating admissible evidence
may use as a substitute for oral testimony or in addition to it a
writing, model, device or any other understandable means of com-
munication, and whether a means so used may be admitted in
evidence;

(11) whether counsel may use a writing, model or other device
as a means of convegiﬁa reasonably accurate understanding of
his interpretation of admitted evidence;

(12) whether or upon what condition an adverse party shall
upon demand made at the trial submit for inspection to the de-
manding ?a.rty a writing or object found by the judge to be in the
control of the adverse party and readily accessible and to con-
stitute or contain evidence admissible against the adverse party;

and

(13) whether or not an exhibit which has been received in
evidence shall be available to the jury after its retirement to
deliberate upon the verdict.

§ 2682. Presence of parties

Upon a trial, a witness may be heard only in the presence and sub-
ject to the examination of all the parties, if they choose to attend
and examine.

§ 2683. Exclusion of witnesses

(a) In his discretion, on his own motion or on the request of a party,
the judge may exclude from the courtroom any witness not at the
time under examination, so that he may not hear the testimony of
other witnesses. A party to the action or proceeding may not be so
excluded ; and if a corporation is a party, it is entitled to the presence
of one of its officers, to be desi stadpgy its attorney.

g)) In a criminal action, the judge may also cause the witnesses to
be kept separate and to be prevented from conversing with each other
until they are examined.

§ 2684. Postponement for absence of evidence

A motion to postpone a trial on the ground of the absence of evi-
dence may be made only upon affidavit showing the materiality of the
evidence expected to be obtained, and that due diligence has been used
to procure it.

e court may require the moving party, where application is made
on account of the absence of a material witness, to state upon affidavit
the evidence which he expects to obtain. If the adverse pnrtﬁham-
upon admits that the evidence would be Eivan, and that it be con-
gidered as actually given on the trial, or offered and overruled as im-
proper, the trial may not be postponed.
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CHAPTER 109—ADMISSIBILITY OF EVIDENCE; UNIFORM
RULES OF EVIDENCE

BUBCHAPTER I—GENERAL PROVISIONS

2732. Scope of chapter.
2733. Undisputed matter; pre-trial conferences and admissions.
2734. Effect of erroneous admission of evidence.
2735. Effect of erroneous exclusion of evidence.
2786, Limited admissibility.
2737. General abolition of disqualifications and privileges of witnesses, and of
exclusionary rules.
2788, Preliminary inquiry by judge.

SUBCHAPTER IT—JUDICIAL NOTICE

2761. Facts which must or may be juﬂlc{nllr noticed.

2762. Determination as to propriety of judicial notice and tenor of matter
noticed.

2763. Instructing the trier of fact as to matter judieially noticed.

2764. Judiecial notice in proceedings subsequent to trial.

BUBCHAPTER III—PRESUMPTIONS
2792, Eff ¢y
T ‘ect of presumptions.
2703. Inconsistent presumptions.
2794. Burden of proof not relaxed as to some presumptions.

BUBCHAPTER IV—WITNESBES

2821. Disqualification of witness; interpreters.
2822, Oath.

2823. Prerequisites of knowledge and experience.

2824, Evidence generally affecting credibility.

2825, Limitations on evidence of conviction of crime as affecting credibility.
2826, Further limitations on admissibility of evidence affecting credibility.

BUBCHAPTER V—PRIVILEGES

2851, Privilege of accused.

2852, Definition of inerimination.

2853. Self-incrimination ; exceptions.

2854. Lawyer-client privilege.

2855. Physician-patient privilege.

2856. Marital privilege; confidential communications.

2857. Priest-penitent privilege; definition; penitential communications.
2858. Religlous belief.

2859. Political vote,

2860. Trade secret.

2861. Becret of state.

2862, Official information.

2863. Identity of informer.

2864. Walver of privilege by contract or previous disclosure.
2865. Admissibility of disclosure wrongfully compelled.
2868. Reference to exercise of privileges.

2867. Effect of error In overruling claim of privilege.

SBUBCHAPTER VI—EXTRINSIC POLICIES AFFECTING ADMISSIBILITY

2801, Evidence to test a verdict.

2802, Testimony by the judge.

2808. Testimony a juror.

2804. Testimony of Jnrnrs not Hmited exeept by this chapter.

2805. Discretion of judge to exclude admissible evidence.

2806, Character ; manner of proof,

2897. Character trait as proof of conduet.

2808, Character trait for care or skill; inadmissible to prove quality of conduct.
2809. Habit or custom to Prove specific behavior.

2000. Opinion and specific instances of behavior to prove habit or custom.
2001. Subsequent remedial conduct.

2002, Offer to compromise and the like, not evidence of lability.

2008. Offer to discount claim, not evidence of invalidity.

2004. Liability insurance.

2005. Other crimes or clvil wrongs.
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SUBCHAPTEE VII—EXPERT AND OTHER OPINION TESTIMONY

Bee.
2981. Testimony in form of opiniou,
2932. Preliminary examinatio

n,
2033. Hypothesis for expert opinion not necessary.
2934, Appointment of experts.

2035. Compensation of expert witnesses.

2086. Credibility of appointed expert witness.

SUBCHAPTER VIIF—HEARSAY EVIDENCE
2961. Definitions.
2062. Hearsay evidence excluded ; exceptions.
2063. Discretion of judge under exceptions (15), (18), (17), (18) and (19) to
exclude evidence.
2064. Credibility of declarant.
20685. Multiple hearsay.

BUBCHAPTER IX—AUTHENTICATION AND CONTENT OF WRITINGS

2001. Authentication required; ancient documents.
2002. Authentication of copies of records.

2008. Certifieate of lack of record.

2904. Documentary originals as the best evidence.

2005. Proof of attested writings.

2806. Photographic copies to prove content of business and public records.

Subchapter I—General Provisions

§ 2731. Definitions

“Evidence” means the means from which inferences may be drawn as
a basis of proof in duly constituted g'ud-ici_al or fact-finding tribunals,
and includes testimony 1n the form of opinion, and hearsay.

“Relevant evidence” means evidence having any tendency in reason
to prove any material fact.

“Proof” means all of the evidence before the trier of the fact
relevant to a fact in issue which tends to prove the existence or non-
existence of such fact.

“Burden of proof” means the obligation of a party to meet the
requirements of a rule of law that the fact be proved either by a pre-
ponderance of the evidence or by clear and convincing evidence or be-
yond a reasonable doubt, as the case may be. Burden of proof is
synonymous with “burden of uasion.”

“Burden of producing evidence” means the obligation of a party
to introduce evidence when necessary to avoid the risk of a directed
verdict or perem?t.ory finding against him on a material issue of fact.

“Conduct” includes all active and passive behavior, both verbal
and non-verbal.

“The hearing”, unless some other is indicated by the context of
the section where the term is used, means the hearing at which the
question under a section is raised, and not some earlier or later hearincﬁ.

“Finding of fact” means the determination from proof or judi-
cial notice of the existence of a fact. A ruling implies a supgorting
ﬁnd"“linf of fact; separate or formal finding is not required unless re-
quired by a statute or rule applicable in the Canal Zone.

“Guardian” means the person, committee, or other representa-
tive authorized by law to proteet the ﬁrson or estate or both of an
incompetent (or of a sui juris person having a guardian) and to act
for him in matters affecting his ]iterson or property or both. An in-
qumj)etent is a person under disability imposed by law.

“Judge” means member or members or representative or repre-
sentatives of a court conducting a trial or hearing at which evidence
is introduced.

“Trier of fact” includes a jury and a judge when he is trying
an issue of fact other than one relating to the admissibility of evidence.

“Verbal” includes both oral and written words.
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“Writing” means handwriting, typewriting, printing, photo-
stating, photographing and every other means of recording upon an
ible thing any form of communication or representation, includ-
i:r;g etters, words, pictures, sounds, or symbols, or combinations there-
of.

§ 2732. Scope of chapter

Except to the extent to which it may be relaxed by other procedural
rule or statute applicable to the specific situation, this chapter ag)pliaa
in every proceeding, both criminal and civil, conducted by or
under the supervision of a court, in which evidence is produced.

§ 2733. Undisputed matter; pre-trial conferences and admissions

If there is no bona fide dispute between the parties as to a material
fact in a civil action, the issues for trial may be limited in a pre-trial
conference or a party may obtain an admission of facts or of genuine-
ness of documents as provided by Rules 16 and 36 of the Federal
Rules of Civil Procedure.

§ 2734. Effect of erroneous admission of evidence

Errors in the admission of evidence are governed by Rules 46
and 61 of the Federal Rules of Civil Procedure in civil actions, and
by Rules 51 and 52 of the Federal Rules of Criminal Procedure
in criminal actions.

§ 2735. Effect of erroneous exclusion of evidence

A verdict or finding shall not be set aside, nor shall the judgment
or decision based thereon be reversed, by reason of the erroneous ex-
clusion of evidence unless (1) it appears of record that the proponent
of the evidence either made known the substance of the evidence in a
form and by a method approved by the judge, or indicated the sub-
stance of the expected evidence by questions indicating the desired
answers, and (2) the court which passes upon the effect of the error
or errors is of opinion that the excluded evidence would probably have
had a substantial influence in bringing about a different verdict or
finding.

§ 2736. Limited admissibility

When relevant evidence is admissible as to one party or for one pur-
pose and is inadmissible as to other parties or for another purpose,
the judge upon request shall restrict the evidence to its proper scope
and instruct the jury accordingly.

8§ 2737. General abolition of disqualifications and privileges of
witnesses, and of exclusionary rules

Except as otherwise provided in this chapter, (1) every person is
qualified to be a witness, and (2) no person has a privilege to refuse
to be a witness, and (3) no person is disqualified to testify to any mat-
ter, and (4) no person has a privilege to refuse to disclose any matter
or to produce any object or writing, and (5) no n has a privilege
that another shall not be a witness or shall not disclose any matter or
shall not %roduce any object or writing, and (8) all relevant evidence
is admissible.
§ 2738. Preliminary inquiry by judge

When the qualification of a person to be a witness, or the admissi-
bility of evidence, or the existence of a privilege is stated in this chapter
to be subject to a condition, and the fulfillment of the condition is in
issue, the issue is to be daterminedrl:ly the judge, and he shall indicate
to the parties which one has the burden of pl‘oﬁfming evidence and the
burden of proof on such issue as implied by the section under which the
question arises. The judge may hear and determine such matters out
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of the presence or hearing of the jury, except that on the admissibility
of a confession the judge, if roqlt:ested, shall hear and determine the

uestion out of the presence and hearing of the jury. But this section
ghall not be construed to limit the right of a g.rty to introduce before
the jury evidence relevant to weight or credibility.

Subchapter II—Judicial Notice

§ 2761. Facts which must or may be judicially noticed

(a) Judicial notice shall be taken without request by a party, of the
common law, constitutions and publie statutes in force in every state,
territory and jurisdiction of the United States, and of such specific
facts and propositions of generalized knowledge as are so universally
known that they cannot reasonably be the subject of dispute.

(b) Judicial notice may be taken without request by a party, of
(1) private acts and resolutions of the Conﬁ'ram of the gnited States,
and duly enacted ordinances and duly published regulations of any
agency of the United States, and (2) the laws of foreign countries,
and (3) such facts as are so generally known or of such common
notoriety within the territorial jurisdiction of the court that they
cannot reasonably be the subject of dispute, and (4) specific facts
and propositions of generalized knowledge which are capable of
immediate and accurate determination by resort to easily accessible
sources of indisputable accuracy.

(0}1 Judicial notice shall be taken of each matter specified in para-
graph (b) of this section if a party reqitlmats it and (1) furnishes the
judge sufficient information to enable him properly to comply with
the request and (2) has given each adverse party such notice as the
judge may require to enable the adverse party to prepare to meet the
request.

§ 2762. Determination as to propriety of judicial notice and tenor
of matter noticed

(a) The judge shall afford each party reasonable opportunity to
present to him information relevant to the propriety of taking judicial
notice of a matter or to the tenor of the matter to be noti

(b) In determining the propriety of taking judicial notice of a
matter or the tenor thereof, (1) the judge may consult and use any
source of pertinent information, whether or not furnished by a party,
and (2) no exclusionary rule except a valid claim of privilege shall

apply.

h c{ If the information possessed by or readily available to the
ju whether or not furnished by the parties, fails to convinee him
that a matter falls clearly within section 2761 of this title, or if it is
insufficient to enable him to notice the matter judicially, he shall decline
to take judicial notice thereof. ;

(d) In any event the determination either by judicial notice or
from evidence of the applicability and the tenor of any matter of
common law, constitutional law, or of any statute, private act, resolu-
tion, ordinance or regulation falling within section 2761 of this title,
is a matter for the judge and not for the jury,

§ 2763. Instructing the trier of fact as to matter judicially
noticed

If a matter judicially noticed is other than the common law or con-
stitution or public statutes of the United States, the iud shall in-
dicate for the record the matter which is judic-ialiy noticed and if the
matter would otherwise have been for determination by n trier of fact
other than the judge, he shall instruet the trier of the fact to accept
asa fact the matter so noticed. :
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§ 2764. Judicial notice in proceedings subsequent to trial

(a) The failure or refusal of the judge to take judicial notice of
a matter, or to instruct the trier of fact with respect to the matter,
shall not preclude the judge from taking judicial notice of the matter
in subsequent roca@ntga in the action.

b e rulings of the judge pursuant to sections 2761, 2762, and
2763 of this title are subject to review.

(¢) The reviewing court in its discretion may take judicial notice
of any matter ified by section 2761 of this title whether or not
i udiclally_notia:selfy the judge. 4

(d) A judge or a reviewing court taking judicial notice under para-
gmtﬁlal (a) or (c{l of this section of matter not theretofore so noticed
in the action shall afford the parties reasonable opportunity to present
information relevant to the pro;t::iety of taking such ju iuin.lp notice
and to the tenor of the matter to be noticed.

Subchapter III—Presumptions

§ 2791. Definition

A c]:msumpt.ion is an assumption of fact resulting from a rule of law
which requires such fact to be assumed from another fact or group of
facts found or otherwise established in the action.

§ 2792. Effect of presumptions

Subject to section 2794 of this t.iﬂnasand except for presumptions
which are conclusive or irrefutable under the rules of law from which
they arise, (1) if the facts from which the presumption is derived

ve any probative value as evidence of the existence of the presumed
fact, the presumption continues to exist and the burden of establishing
the non-existence of the presumed fact is upon the party against whom
the presumption operates, (2) if the facts from which the presumption
arises have no probative value as evidence of the presumed fact, the
presumption does not exist when evidence is introduced which would
support a finding of the non-existence of the presumed fact, and the
fact which would otherwise be presumed shall be determined from
tht; :flidanea exactly as if no presumption was or had ever been in-
volved.
§ 2793. Inconsistent presumptions

If two aﬁmumptinns arise which are conﬂictin% with each other the
judge shall apply the presumption which is founded on the weightier
considerations of policy and logic. If there is no such preponderance
both presumptions shall be disregarded.
§ 2794. Burden of proof not relaxed as fo some presumptions

A presumption, which by a rule of law may be overcome only by
proot beyond a reasonable doubt, or by clear and convincing evidence,
shall not be affected by section 2792 or 2793 of this title and the burden
of proof to overcome it continues on the party against whom the
presumption operates. :

Subchapter IV—Witnesses

§ 2821. Disqualification of witness; interpreters

A person is disqualified to be a witness if the judge finds that (1)
the proposed witness is incapable of expressing himself con
the matter so as to be understood by the judge aullii jury either directl
or through interpretation by one who can understand him, or (2
the proposed witness is incapable of understanding the duty of a
witness to tell the truth. An interpreter is subject to all the provi-
sions of this chapter relating to witnesses,
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§ 2822. OQath
Every witness before testifying shall be required to express his
purpose to testify by the oath or tion required by law.

§ 2823. Prerequisites of knowledge and experience

As a prerequisite for the testimony of a witness on a relevant or ma-
terial matter, there must be evidence that he has personal know.
thereof, or experience, training or education if such be required. S
evidence may be by the testimony of the witness hir . The ju
m({smjeot testimony of a witness that he perceived a matter if h
finds that no trier of fact could reasonably believe that the witness did

ive the matter. The judge may receive conditionally the testi-

mony of the witness as to a relevant or material matter, subject to the
evidence of knowledge, experience, training or education being later
supplied in the course of the trial.

§ 2824. Evidence generally affecting credibility

Subject to sections 2825 and 2826 of this title, for the purpose of
impairing or supporting the credibility of a witness, an%rdpmy includ-
i e party calling him may examine him and introduce extrinsic
evidence concerning any conduct by him and any other matter rele-
vant upon the issues of credibility.

§ 2825, Limitations on evidence of conviction of crime as affecting
credibility

A witness, including an accused who appears as a witness in a
criminal Fmoeeding, may not be impeached by evidence of his con-
viction of a crime, except that it may be shown by the examination
of the witness, or the record of the judgment, that he has been con-
victed of a felony.

§ 2826. Further limitations on admissibility of evidence affecting
credibility

As affecting the credibility of a witness (1) in examining the wit-
ness as to a statement made by him in writing inconsistent with any
part of his testimony it shall not be necessary to show or read to him
any part of the writing provided that if the judge deems it feasible the
time and 1pla.ce of the writing and the name of the person addressed, if
any, shall be indicated to the witness; (2) extrinsic evidence of prior
contradictory statements, whether oral or written, made by the wit-
ness, may in the discretion of the judge be excluded unless the witness
was so examined while testifying as to give him an opportunity to
identify, explain or deny the statement ; %) evidence of traits of his
character other than honesty or veracity or their opposites, shall be
inadmissible; (4) evidence of specific instances of his conduct relevant
only as tending to prove a trait of his character, shall be inadmissible.

Subchapter V—Privileges

§ 2851. Privilege of accused

(a) Every person has in any criminal action in which he is an
accused a privilege not to be called as a witness and not to testify.
(b) An accused in a criminal action has a privilege to prevent
his spouse from testifying in such action with respect to any con-
fidential communication had or made between them while they were
husband and wife, exceXtmg only (1) in an action in which the ac-
cused is charged with (A) a erime involving the marriage relation, or
B) a crime against the person or property of the other spouse or the
ild of either spouse, or (C) a desertion of the other spouse or a
child of either spouse, or (2) as to the communication, in an action
in which the accused offers evidence of a communication between him-
self and his spouse.
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(¢) An accused in a eriminal action has no privilege to refuse,
when ordered by the judge, to submit his body to examination or to do
any act in the presence of the judge or the trier of the fact, except to
reg.wa to testify.

§ 2852. Definition of incrimination

A matter will incriminate a person within the meaning of this
chapter if it constitutes, or forms an essential part of, or, taken in
connection with other matters disclosed, is a basis for a reasonable
inference of such a violation of the laws applicable in the Canal Zone
or of any law of the United States as to subject him to liability to
punishment therefor, unless he has become for any reason perma-
nently immune from punishment for such violation.

§2853. Self-incrimination; exceptions

Subject to sections 2851 and 2864 of this title, every natural person
has a privilege, which he may claim, to refuse to disclose in an action
or to a public official of the Government of the Canal Zone or to
m}ﬁ agency of the United States or any officer thereof any matter that
will incriminate him, except that under this section:

(1) if the privilege is claimed in an action the matter shall be dis-
closed ifcl the judge finds that the matter will not incriminate the wit-
ness; an

(2) no person has the privilege to refuse to submit to examination
for the purpose of discovering or recording his corporal features and
Oﬂ(lier identifying characteristics, or his physical or mental condition;
an:

(3) no person has the privilege to refuse to furnish or permit the
taking of samples of body fluids or substances for analysis; and

(4) no person has the privilege to refuse to obey an order made by
a court to produce for use as evidence or otherwise a document, chattel
or other thing under his control constituting, containing or disclosin,
matter incriminating him if the judge finds that, by the applicable
rules of the substantive law, some other person or a corporation, or
other association has a superior right to the possession of the thing or-
dered to be produced ; ang

(5) a public official or any person who engages in any activity, oc-
cupation, profession or calling does not have the privilege to refuse
to disclose any matter which the statutes or regulations governing the
office, activity, occupation, profession or calling require him to record
or report or disclose concerning it; and

(6) a person who is an officer, agent or employee of a corporation
or other association, dees not have the privilege to refuse to disclose
any matter which the statutes or regulations governing the corporation
or association or the conduct of its business require him to record or
report, or disclose; and

(7) subject to section 2825 of this title, a defendant in a criminal ac-
tion who voluntarily testifies in the action upon the merits before the
trier of fact does not have the privilege to refuse to disclose any matter
relevant to any issue in the action.

§ 2854. Lawyer-client privilege

(a) General Rule. . Subject to section 2864 of this title, and except
as otherwise provided by paragraph (b) of this section com-
munications found by the judge to have been between lawyer and his
client in the course of that relationship and in professional confidence,
are privileged, and a client has a privilege (1) if he is the witness to
refuse to disclose any such communieation, and (2) to prevent his law-
yer from disclosing it, and (3) to prevent any other witness from dis-
closing such communication if it came to the knowledge of such wit-
ness (A) in the course of its transmittal between the client and the
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lawyer, or (B) in a manner not reasonably to be anticipated by the
client, or (C) as a result of a breach of the Lwy&r—cliant relationship.
The privilege may be claimed by the client in person or by his lawyer

or if incompetent, by his guardian, or if deceased, by his persona

representative. The privilege available to a corporation or association
terminates upon dissolution.

(b) Exceptions. The privileges do not extend (1) to a communi-
cation if the judge finds that sufficient evidence, aside from the
communication, has been introduced to warrant a finding that the
legal service was sought or obtained in order to enable or aid the
client to commit or plan to commit a crime or a tort, or (2) to a com-
munication relevant to an issue between parties oll of whom claim
through the client, regardless of whether the respective claims are by
testate or intestate succession or by infer vives transaction, or (3) toa
communication relevant to an issue of breach of duty by the lawyer
to his client, or by the client to his lawyer, or (4) to a communica-
tion relevant to an issue concerning an attested document of which
the lawyer is an attesting witness, or (5) to a communication relevant
to a matter of common Interest between two or more clients if made
by any of them to a lawyer whom ﬁey have retained in common when
offered in an action between any of'such clients.

(¢) Definitions. As used in this section (1) “client” means a
or corporation or other association that, directly or through an author-
ized representative, consults a lawyer or the lawyer's representative
for the purpose of retaining the lawyer or securing legal service or
advice from him in his professional capacit?r; ang includes an in-
competent whose g:nrdin.n so consults the lawyer or the lawyer's
representative in behalf of the incompetent, (2) “communication”
includes advice given by the lawyer in the course of representing the
client and includes disclosures of the client to a representative, asso-
ciate or emi)loyae of the lawyer incidental to the professional relation-
ship, (3) “lawyer” means a person authorized, or reasonably believed
by the client to be authorized to practice law in any state or nation
the law of which recognizes a privilege against disclosure of con-
fidential communications between client and lawyer.

§ 2855. Physician-patient privilege

() As used in this section, (1) “patient” means a person who, for
the sole purpose of securing preventive, palliative, or curative treat-
ment, or a diagnosis preliminary to such treatment, of his physical or
mental condition, consults a physician, or submits to an examination
by a physician; (2) “physician” means a person authorized or rea-
sonably believed by the patient to be authorized, to practice medicine
in the state or jurisdiction in which the consultation or examination
takes place; (3) “holder of the privilege” means the patient while
alive and not under guardianship or the guardian of the person of an
incompetent patient, or the personal representative of a deceased
patient; (4) “confidential communication between physician and
patient” means such information transmitted between physician and
patient, including information obtained by an examination of the
patient, as is transmitted in confidence and by a means which, so far
as the mm is aware, discloses the information to no third persons
other those reasonably necessary for the transmission of the in-
formation or the amompﬂuhm' ent of the purpose for which it is

() Exes ided b hs (c), (d), (e) and (f), of

Xcept as provi Yy paragrap c), , (8) an o
this section, a person, whether or not a party, has a privilege in a civil
action or in a prosecution for a misdemeanor to refuse to disclose,
and to prevent a witness from disclosing, a communication, if he claims
the privilege and the judge finds that (1) the communication was s
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confidential communication between patient and physician, and (2)
the patient or the Fhiyaician reasonably believed the communication to
be necessary or helpful to enable the physician to make a diagnosis of
the condition of the patient or to prescribe or render treatment there-
for, and (8) the witness (A) is the holder of the privilege or (B) at
the time of the communication was the physician or a to whom
disclosure was made because reasonably necessary for the transmission
of the communication or for the accomplishment of the purpose for
which it was transmitted or (C) is any other person who obtained
knowledge or possession of the communication as the result of an in-
tentional breach of the physician’s dutthy of nondisclosure b{ the Flzg-
sician or his agent or servant and (4{ e claimant is the holder of the
privilege or a person authorized to claim the privilege for him.

(¢) There is no privilege under this section as to any relevant com-
munication between the patient and his physician (1) upon an issue
of the patient’s condition in an action to commit him or otherwise place
him under the contvol of another or others because of alleged mental
illness or incompetence, or in an action in which the patient seeks to
establish his competence or in an action to recover damages on account
of conduct of the patient which constitutes a criminal offense other
than a misdemeanor, or (2) upon an issue as to the validity of a docu-
ment as a will of the patient, or (3) upon an issue between parties
claiming by testate or intestate succession from a deceased patient.

(d) There is no privilege under this section in an action in which
the condition of the patient is an element or factor of the claim or de-
fense of the patient or of any party claiming through or under the
patient or claiming as a beneficiary of the patient through a contract
to which the patient isor wasa (Fartg

(e) There 1s no privilege under this section as to information which
the physician or the patient is required to report to a public official or
as to information required to be recorded in a public office, unless the
statute requiring the report or record specifically provides that the
information shall not be disclosed.

&f) A person does not have a privilege under this section if the judge
finds that sufficient evidence, aside from the communication has been
introduced to warrant a finding that the services of the physician were
sought or obtained to enable or aid anyone to commit or to plan to
commit a crime or a tort, or to escape detection or apprehension after
the commission of a crime or a tort.

(g) A privilege under this section as to a communication is termi-
nated if the judge finds that any person while a holder of the privilege
has caused t]he physician or any agent or servant of the physician to
testify in any action to ang matter of which the physician or his agent
or servant gained knowledge through the communication.

§ 2856. Marital privilege; confidential communications

(a) General Rule. Subject to section 2864 of this title and except
as otherwise provided in paragraphs (b) and (c) of this section, a
sEonm who transmitted to the other the information which constitutes
the communication, has a privilege during the marital relationship
which he may claim whether or not he is a party to the action, to
refuse to disclose and to prevent the other from disclosing communica-
tions found by the judge to have been had or made in confidence
between them while husband and wife. The other spouse or the
guardian of an incompetent Spom may claim the privilege on behalf
of the sgousa having the privilege.

(b) Exceptions. Neither spouse may claim the privilege (1) in
an action by one spouse against the other spouse, or (B.) in & criminal
action in which one of them is ch with a crime against the person
or property of the other or of a child of either, or a crime against the
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person or property of a third person committed in the course of com-
mitting a crime against the other, or bigamy or adultery, or desertion
of the other or of a child of either, or (3) in a criminal action in which
the accused offers evidence of a communication between him and his
spouse, or (4) if the judge finds that sufficient evidence, aside from the
communication, has been introduced to warrant a finding that the
communication was made, in whole or in part, to enable or aid anyone
to commit or to plan to commit a crime or a tort.

(¢) Termination. A spouse who would otherwise have a privilege
under this section has no such privilege if the judge finds that he or
the other spouse while the holder of the privilege testified or caused
another to testify in any action to any communication between the
spouses upon the same subject matter.

§ 2857. Priest-penitent privilege; definition; penitential com-
munications

(a) As used in this section (1) “priest” means a priest, clergyman,
minister of the gospel or other officer of a church or of a religious
denomination or organization, who in the course of its discipline or
practice is authorized or accustomed to hear, and has a duty to keep
secret, penitential communications made by members of his church,
denomination or organization; (2) “penitent” means a member of a
church or religious denomination or organization who has made a pen-
itential communication to a priest thereof; (3) “penitential commu-
nication” means a confession of culpable conduct made secretly and
in confidence by a penitent to a priest in the course of discipline or
practice of the church or religious denomination or organization of
which the penitent is a member.

(b) A person, whether or not a party, has a privilege to refuse
to disclose, and to prevent a witness from disclosing a communication
if he claims the privilege and the judge finds that (1) the commu-
nication was a penitential communication and (2) the witness is the
penitent or the priest, and (3) the claimant is the penitent, or the
priest making the claim on behalf of an absent penitent.

§ 2858. Religious belief

A person has a privilege to refuse to disclose his theological
opinion or religious belief unless his adherence or non-adherence to
such an opinion or belief is material to an issue in the action other than
that of his credibility as a witness.

§ 2859. Political vote

Every person has a privilege to refuse to disclose the tenor of his
vote at a political election unless the judge finds that the vote was
cast illegnﬂ;.

§ 2860. Trade secret .

The owner of a trade secret has a privilege, which may be claimed
by him or his agent or employee, to refuse to disclose the secret and
to prevent other persons from disclosing it if the Ijudge finds that the
allowance of the privilege will not tend to conceal fraud or otherwise
work injustice.

§ 2861. Secret of state

(a) As used in this section, “secret of state” means information not
open or theretofore officially disclosed to the public involving the
public security or concerning the military or naval organization or
plans of the United States, or a State, or concerning international
relations.
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(b) A witness has a privilege to refuse to disclose a matter on the
ground that it is a secret of state, and evidence of the matter is inad-
missible, unless the judge finds that (1) the matter is not a secret of
state, or (2) the chief officer of the department of government admin-
i the subject matter which the secret concerns has consented
that it be disclosed in the action.

§ 2862. Official information

(n) As used in this section, “official information” means informa-
tion not open or theretofore officially disclosed to the public relat-
ing to internal affairs of the Government of the Canaf Zone or of
any agency of the United States acquired by a public official of the
Government of the Canal Zone or any agency of the United States in
the course of his duty, or transmitted from one such official to another
in the course of duty.

(b) A witness has a privilege to refuse to disclose a matter on
the ground that it is official information, and evidence of the mat-
ter is inadmissible, if the judge finds that the matter is official infor-
mation, and (1) disclosure is forbidden by an Act of the Congress of
the United States, or (2) disclosure of the information in the action
will be harmful to the interests of the government.

§ 2863. Identity of informer

A witness has a privilege to refuse to disclose the identity of a
Eﬂon who has furnished information purporting to disclose a vio-

tion of a provision of the laws applicable in the Canal Zone or of
any law of the United States to a representative of the Government
of the Canal Zone or the United States or a governmental division
thereof, charged with the duty of enforci.nﬁ that dpﬂrovision, and
evidence thereof is inadmissible, unless the judge finds that (1) the
identity of the person furnishing the information has already been
otherwise disclosed or (2) disclosure of his identity is essential to
assure a fair determination of the issues.

§ 2864. Waiver of privilege by contract or previous disclosure

A person who would otherwise have a privilege to refuse to disclose
or to prevent another from disclosing a specified matter has no such
privilege with respect to that matter if the judge finds that he or an
other person while the holder of the privilege has (1) contracted wi
anyone not to claim the privilege or, (2) without coercion and with
knowledge of his privilege, made disclosure of any part of the matter
or consented to suc% a disclosure made by anyone.

§ 2865. Admissibility of disclosure wrongfully compelled
Evidence of a statement or other disclosure is inadmissible against

the holder of the privilege if the judge finds that he had and claimed

a privilege to re to make the disclosure but was nevertheless re-

quired to make it.

§ 2866. Reference to exercise of privileges

If a privilege is exercised not to testify or to prevent another from
testifying, either in the action or with respect to cular matters, or
to refuse to disclose or to prevent another from disclosing any matter,
the judge and counsel may not comment thereon, no presumption shall
arise with respect to the exercise of the privilege, and the trier of fact
may not draw any adverse inference therefrom. In those jury cases
wherein the right to exercise a privilege, as herein provided, may be
misunderstood and unfavorable inferences drawn by the trier of the
fact, or be impaired in the particular case, the court, at the request of
the party exercising the privilege, may instruet the jury in support
of such privilege.
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§ 2867. Effect of error in overruling claim of privilege
A Pa.rty may predicate error on a ruling disallowing a claim of
privilege only & lga is the holder of the privilgge.

Subchapter VI—Extrinsic Policies Affecting Admissibility

§ 2891. Evidence to test a verdict

Upon an inquiry as to the validity of a verdict no evidence shall be
received to show the effect of any statement, conduct, event or con-
dition the mind of a juror as influencing him to assent to or
dissent from the verdict or concerning the mental processes by which
it was determined.

§ 2892. Testimony by the judge

Against the objection of a party, the judge presiding at the trial may
nol Goatify in thal teih] As & witens.
§ 2893. Testimony by a juror

A member of a jury sworn and empanelled in the trial of an action,
may not testify in that trial as a witness,

§ 2894. Testimony of jurors not limited except by this chapter

This chapter does not exempt a juror from testifying as a witness,
if the law of the Canal Zone permits, to conditions or occurrences
either within or outside of the jury room having a material bearing
on the validity of the verdict, except as expressly limited by section
2891 of this title.
§ 2895. Discretion of judge to exclude admissible evidence

Except as in this chapter otherwise provided, the judge may in his
discretion exclude evidence if he finds that its probative value is
substantially outweighed by the risk that its admission will (1) neces-
sitate undue consumption of time, or (2) create substantial danger
of undue prejudice or of confusing the issues or of misleading the
jury, or (3) unfairly and ha y surprise a party who has not
L:?l:iasomb]e opportunity to anticipate that such evidence would be
offered.

§ 2896. Character; manner of proof

When a person’s character or a trait of his character is in issue, it
may be proved by testimony in the form of opinion, evidence of reputa-
tion, or evidence of specific instances of the person’s conduct, subject,
however, to the limitations of sections 2897 and 2898 of this ti
§ 2897. Character trait as proof of conduct

Subject to section 2898 of this title, when a trait of a person’s char-
acter is relevant as tand.l:lg to S‘me his conduct on a specified occasion,
such trait may be proved in the same manner as provided by section
2896 of this title, except that (1) evidence of specific instances of con-
duct other than evidence of conviction of a crime which tends to
prove the trait to be bad shall be inadmissible, and (1) in a criminal
action evidence of a trait of an accused’s character as tending to prove
his guilt or innocence of the offense charged, (A) may not be ex-
cluded by the judge under section 2895 of this title if oﬁered by the
accused to prove his innocence, and (B;J if offered by the prosecution
to prove his guilt, may be admitted only after the accuself has intro-
duced evidence of his good character.
§ 2898. Character trait for care or skill; inadmissible to prove

quality of conduct

Evidence of a trait of a_person’s character with res to care or
skill is inadmissible as tending to prove the quality of his conduct on
a specified occasion.
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§ 2899. Habit or custom to prove specific behavior

Evidence of habit or custom is relevant to an issue of behavior on a
specified occasion, but is admissible on that issue only as tending
to prove that the behavior on such occasion '::onfn:u'rruady to the habit
or custom.

§ 2900. Opinion and specific instances of behavior to prove habit
or custom

Testimony in the form of opinion is admissible on the issue of habit
or custom. Evidence of specific instances of behavior is admissible to
prove habit or custom if the evidence is of a sufficient number of such
instances to warrant a finding of such habit or custom.

§ 2901. Subsequent remedial conduct

When after the occurrence of an event remedial or precautionary
measures are taken, which, if taken previously would have tended to
make the event less likely to occur, evidence of such subsequent meas-
ures is not admissible to prove negligence or culpable conduet in con-
nection with the event.

§ 2902. Offer to compromise and the like, not evidence of liability
Evidence that a person has, in compromise or from humanitarian
motives furnished or offered or promised to furnish money, or any
other thing, act or service to another who has sustained or claims
to have sustained loss or damage, is inadmissible to prove his liability
for the loss or damage or any part of it. This section shall not affect
the admissibility of evidence (1) of partial satisfaction of an asserted
claim on demand without questioning its validity, as tending to prove
the validity of the claim, or (2) of a debtor’s payment or promise to
pay all or a part of his pre-existing debt as tending to prove the crea-
tion of a new duty on his part, or a revival of his pre-existing duty.
§ 2903. Offer to discount claim, not evidence of invalidity
Evidence that a person has accepted or offered or promised to
accept a sum of money or any other thing, act or service in satisfac-
tion of a claim, is inadmissible to prove the invalidity of the claim
or any paxt of it.

§ 2904, Liability insurance

Evidence that a person was, at the time a harm was suffered by an-
other, insured wholly or partially against loss arising from liability
for that harm is inadmissible as tending to prove negligence or other
wrongdoing.
§ 2905. Other crimes or civil wrongs

Subject to section 2897 of this title, evidence that a person com-
mitted a crime or civil wrong on a specified occasion is inadmissible
to prove his disposition to commit crime or civil wrong as the basis
for an inference that he committed another crime or civil wrong on
another specified oceasion but, subject to sections 2895 and 2898 of this
title, such evidence is admissible when relevant to prove another
material fact including absence of mistake or accident, motive, oppor-
tunity, intent, preparation, plan, knowledge or identity.

Subchapter VII—Expert and Other Opinion Testimony

§ 2931. Testimony in form of opinion

(a) If the witness is not testifying as an expert, his testimony
in the form of opinions or inferences is limited to such opinions
or inferences as the judge finds (1) may be rationally based on the
perception of the witness and (2) are helpful to a clear understand-
ing of his testimony or to the determination of the fact in issue.
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(b) If the witness is testifying as an expert, testimony of the wit-
ness in the form of opinions or inferences 1s limited to such opinions
as the judge finds are (1) based on facts or data perceived by or per-
sonally known or made known to the witness at the hearing and (2)
within the scope of the special knowledge, skill, experience or train-
ing possessed by the witness.

(e) Unless the judge excludes the testimony he shall be deemed to
have made the finding requisite to its admission. )

(d) Testimony in the form of opinions or inferences otherwise
admissible under this chapter is not objectionable because it embraces
the ultimate issue or issues to be decided by the trier of the fact.

§ 2932. Preliminary examination

The judge may require that a witness before testifying in terms
of opinion or inference be first examined concerning the data upon
whitSl the opinion or inference is founded.

§ 2933. Hypothesis for expert opinion not necessary

Questions calling for the opinion of an expert witness need not be
hypothetical in form unless the judge in his discretion so requires,
but the witness may state his opinion and reasons therefor without
first sgecifying data on which it is based as an hypothesis or other-
gise; ut upon cross-examination he may be required to specify such

ata.

§ 2934. Appointment of experts

(a)If the judge determines that the appointment of expert witnesses
in an action may be desirable, he shall order the parties to show cause
why expert witnesses should not be appointed, and after opport.nniti
for hearing may request nominations and appoint one or more suc
witnesses. If the parties agree in the selection of an expert or experts,
only those agreed upon shall be appointed. Otherwise the judge may
make his own selection. An expert witness shall not be appointed un-
less he consents to act, The judge shall determine the duties of the
witness and inform him thereof at a conference in which the parties
shall have an opportunity to participate. A witness so appointed
shall advise the ies of his findings, if any, and may thereafter be
called to testify by the judge or any party. He may be examined and
cross-examined by each party. This section does not limit the parties
in calling expert witnesses of their own selection and at their own

expense.
(b) Rule 28 of the Federal Rules of Criminal Procedure does not
apply in the Canal Zone.

§ 2935. Compensation of expert witnesses

Expert witnesses appointed by the judge shall be entitled to rea-
sonable compensation in such sum only as the judge may allow. Ex-
cept as may be otherwise provided by statute applicable to a specific
situation, the compensation shall be paid (1) in a eriminal action out
of such funds as may be provided by law, and (2) in a civil action b
the opposing parties in equal portions to the clerk of the court at su
time as the judge shall direct, and charged as costs in the case. The
amount. of compensation paid to an expert witness not appointed
by the judge shall be a proper subject of inquiry as relevant to his
credibility and the weight of his testimony.
§ 2036. Credibility of appointed expert witness

The fact of the appointment of an expert witness by the judge ma,;
be revealed to the i;:)rier of the facts as relevant to ﬂi cma:hhdﬁfty o¥
such witness and the weight of his testimony.
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Subchapter VIII—Hearsay Evidence

§ 2961. Definitions

As used in section 2962 of this title and its exceptions and in the
following sections of this chapter:

(1) “Statement” means not only an oral or written expression but
also non-verbal conduct of a person intended by him as a substitute
for words in expressing the matter stated.

2) “Declarant” is a person who makes a statement.

8) “Perceive” means acquire knowledge through one’s own senses.

4) “Public official” of a state of the United States includes an
official of a political subdivision of such state and of a municipality.

(5) “State” includes the District of Columbia, the several territories
and possessions of the United States, and the Commonwealth of Puerto

Rico.

(6) “A business” as used in exception (13) of section 2962 of this
title includes every kind of business, profession, occupation, call-
ing or operation of institutions, whether carried on for profit or not.
m??) “Unavailable as a witness” includes situations where the wit-
ness is (A) exempted on the ground of privilege from testifying con-
cerning the matter to which his statement is relevant, or (B) dis-
qualified from testifying to the matter, or (C) unable to be present or
to testify at the hearing because of death or then existing physical or
mental illness, or (D) not within the Canal Zone, or (E) agsent from
the place of hearing because the proponent of his statement does not
k'g:::w and with diligence has been unable to ascertain his where-
abouts.

But a witness is not unavailable (A) if the judge finds that his
exemption, disqualification, inability or absence is due to procure-
ment or wrongdoing of the proponent of his statement for the pur-
pose of preventing the witness from attending or testifying, or to the
culpable neglect of such party, or (B) if unavailability is claimed
under clause (D) of the pmce‘ﬁng ragraph and the judge finds that
the deposition of the declarant could have been taken by the exercise
of reasonable diligence and without undue hardship, and that the
probable importance of the testimony is such as to justify the expense
of taking the deposition.

§ 2962. Hearsay evidence excluded ; exceptions

Evidence of a statement which is made other than by a witness while
testifying at the hearing offered to prove the truth of the matter stated
is heresay evidence and inadmissible except:

(1) Previous Statements of Persons Present and Subject to
Cross-Examination. A statement Elreviously made by a person who
is present at the hearing and available for cross-examination with
respect to the statement and its subject matter, provided the statement
would be admissible if made by declarant while testifying as a witness;

(2) Affidavits. Affidavits to the extent admissible by the statutes
or rules of court;

(3) Depositions and Prior Testimony. Subject to the same limi-
tations and objections as though the declarant were testifying in
person, (A) in eivil Mtion:]-, testimony in the form of a deposition
taken in compliance with the law or rules of court, to the extent
authorized by the law or rules under which the deposition was taken;
or (B) in civil actions, if the judge finds that the declarant is unavail-
able as a witness at the hearing, testimony given as a witness in an-
other action. or a prior hearing in the same action, when (i) the tes-
timony is offered against a party who offered it in his own behalf on
the former occasion, or against tﬂe successor in interest of such party,
or (ii) the issue is such that the adverse party on the former occa-
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sion had the right and opportunity for cross-examination with an
interest and motive similar to that which the adverse party has in the
action in which the testimony is offered; or (C) in criminal actions,
depositions or prior testimony as provided by section 3507 of Title 6;

42 Contemporaneous Statements and Statements Admissible
on Ground of Necessity Generally. A statement (A) which the
judge finds was made while the declarant was iving the event or
condition which the statement narrates, deseribes or explains, or (B)
which the judge finds was made while the declarant was under the
stress of a nervous excitement caused by such perception ;

(5) Dying Declarations. A statement by a person unavailable as
a witness because of his death if the judge finds that it was made vol-
untarily and in faith and while the declarant was conscious of
his impending death and believed that there was no hope of his
recovery ;

(6) anfesaions. In a criminal pmceedh{mig as u,g}':lamst the accused, a

revious statement by him relative to the offense charged if, and oniy
if, the judge finds that the accused when making the statement was
conscious and wus capable of understanding what he said and did,
and that he was not induced to make the statement (A) under com-
pulsion or by infliction or threats of infliction of suffering upon him
or another, or by prolonged interrogation under such circumstances
as to render the statement involuntary, or &B} by threats or promises
concerning action to be taken by a public official with reference to the
crime, likely to cause the accused to make such a statement falsely,
and made by a person whom the accused reasonably believed to have
the power or authority to execute the same;

(’Bo Admissions by Parties. As against himself a statement by a
person who is a'i)arty to the action in his individual or a representa-
tive capacity and if the latter, who was acting in such representative
capacity in making the statement;

(8) Authorized and Adoptive Admissions. As against a party,
a statement (A) by a person authorized by the party to make a state-
ment or statements for him concerning the subject of the statement,
or (B) of which the party with knowledge of the content thereof ha
by words or other conduct, manifested his adoption or his helieai
in its truth;

(9) Vicarious Admissions. As agninst a party, a statement which
would be admissible if made by the declarant at the hearing if (A)
the statement concerned a matter within the scope of an agency or
employment of the declarant for the party and was made before the
termination of such relationship, or (B) the party and the declarant
were participating in a plan to commit a crime or a civil wrong and
the statement was relevant to the plan-or its subject matter and was
made while the plan was in existence and before its complete execu-
tion or other termination, or (C) one of the issues between the party
and the proponent of the evidence of the statement is a legal liability
of the declarant, and the statement tends to establish that liability:

(10) Declarations Against Interest. Subject to the limitations of
exception (6), a statement which the judge finds was at the time of
the assertion so far contrary to the declarant’s pecuniary or pro-
prietary interest or so far subjected him to eivil or eriminal liabilit
or so far rendered invalid a claim by him against another or crea
such risk of making him an object of hatred, ridicule or social dis-
approval in the community that a reasonable man in his position
would not have made the statement unless he believed it to be true;

(11) Voter’s Statements. A statement by a voter concerning his
qualifications to vote or the fact or content of his vote; :



-394-

(12) Statements of Physical or Mental Condition of Declarant.
Unless the judge finds it was made in bad faith, a statement of the
declarant’s (A) then axistinf state of mind, emotion or physical sensa-
tion, including statements of intent, plan, motive, design, mental feel-
ing, pain and bodily health, but not including memory or belief to
prove the fact remembered or believed, when such a mental or physical
condition is in issue or is relevant to prove or explain acts or conduct
of the declarant, or (B) previous symptoms, pamn or physical sensa-
tion, made toa physician consulted for treatment or for diagnosis with
?ﬁ view to treatment, and relevant to an issue of declarant’s bodily con-

tion;

(13) Business Entries and the Like. Writings offered as memo-
randa or records of acts, conditions or events to prove the facts stated
therein, if the judge finds that they were made in the regular course
of a business at or about the time of the act, condition or event re-
corded, and that the sources of information from which made and the
method and circumstances of their preparation were such as to indi-
cate their trustworthiness;

(14) Absence of Entry in Business Records. Evidence of the
absence of a memorandum or record from the memoranda or records
of a business of an asserted act, event or condition, to prove the non-
occurrence of the act or event, or the non-existence of the condition, if
the judge finds that it was the regular course of that business to make
such memoranda of all such acts, events or conditions at the time
thereof or within a reasonable time thereafter, and to preserve them;

(15) Reports and Findings of Public Officials. Subject to section
2963 of this title, written reports or findings of fact ma.cfe by a public
official of the United States or any angency thereof or of a state of the
United States, if the judge finds that the making thereof was within
the scope of the duty of such official and that it was his duty (A) to
perform the act reported, or (B) to observe the act, condition or event
reported, or (C) to investigate the facts concerning the act, condition
or event and to make findings or draw conclusions based on such
investigation;

16) Filed Reports, Made by Persons Exclusively Authorized.
Subject to section 2963 of this title, writings made as a record, report
or finding of fact, if the judge finds that (A) the maker was authorized
by statute or regulation to perform, to the exclusion of persons not
so authorized, the functions reflected in the writing, and was required
by statute or regulation to file in a designated public office a written
report of specified matters relating to the performance of such fune-
tions, and (B) the writing was made and filed as so required by the
statute or regulation ;

(17) Content of Official Record. Subject to section 2063 of this
title, (A) if meefing the requirements of authentication under section
2992 of this title, to prove the content of the record, a writing purport-
ing to be a copy of an official record or of an entry therein, (B) to
prove the absence of a record in a specified office, a writing made by the
official custodian of the official records of the office, reciting diligent
search and failure to find such record;

(18) Certificate of Marriage. Subject to section 2963 of this title,
certificates that the maker thereof performed a marriage ceremony,
to prove the truth of the recitals thereof, if the judge finds that (A)
the maker of the certificate at the time and place certified as the time
and place of the marriage was authorized by law to perform marri
ceremonies, and (B) the certificate was issued at that time or within
a reasonable time thereafter;

(19) Records of Documents Affecting an Interest in Property.
Subject to section 2963 of this title, the official record of a document
purporting to establish or affect an interest in property, to prove the
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content of the original recorded document and its execution and de-
livery by each person by whom it purports to have been executed,
if the judge finds that (A ) the record is in fact a record of an office of a
state or nation or of any governmental subdivision thereof, and e‘iB)
alt:a:p licable statute authorized such a document to be recorded in
t 0 H

(20) Judgment of Previous Conviction. Evidence of a final judg-
ment adjudging a person guilty of a felony, to prove any fact essential

to sustain the judfmant‘

(21) Judgment Against Persons Entitled to Indemnity. To
prove the wrong of the adverse party and the amount of damages
sustained by the judgment creditor, evidence of a final judgment if of-
fered by a judgment debtor in an action in which he seeks to recover
partial or total indemnity or exoneration for money paid or liabilit‘g
meurred by him because of the judgment, provided the judge fin
that the judgment was rendered for damages sustained by the judg-
ment creditor as a result of the wrong of the adverse party to the
present action;

(22) Judgment Determining Public Interest in Land. To prove
any fact which was essential to the judgment, evidence of a final
jm{gment determining the interest or lack of interest of the public or
of a state or nation or governmental division thereof in land, if of-
fered by a party in an action in which any such fact or such interest
or lack of interest is a material matter;

(23) Statement Concerning One’s Own Family History. A state-
ment of a matter concerning a declarant’s own birth, marriage,
divorce, legitimacy, relationship by blood or marriage, race-ancestry
or other similar fact of his family history, even though the declarant
had no means of acquiring personal knowledge of the matter declared,
if the judge finds that the declarant is unavailable;

(24) Statement Concerning Family History of Another. A state-
ment concerning the birth, marriage, divorce, death, legitimacy,
race-ancestry, relationship by blood or marriage or other similar
fact of tha?;mil y history of a person other than the declarant if the
judge (A) finds that the declarant was related to the other by blood
or marriage or finds that he was otherwise so intimately associated
with the other’s family as to be likely to have accurate information
concerning the matter declared, and made the statement as upon
information received from the other or from a person related 2
Llcod or marriage to the other, or as upon repute in the othe
family, and (B) finds that the declarant is unavailable as a witness;

(25) Statement Concerning Family History Based on Statement
of Another Declarant. A statement of a declarant that a statement
admissible under exceptions (23) or (24) of this section was made
by another declarant, offered as tending to prove the truth of the
matter declared by both declarants, if the judge finds that both
declarants are unavailable as witnesses;

(26) Reputation in Family Concerning Family History. Evi-
dence of reputation among members of a family, if the reputation
concerns the birth, marriage, divorce, death, legitimacy, race-ancestry
or other fact of the family history of a member of the family by
blood or marriage;

(27) Reputation—Boundaries, General History, Family History.
Evidence of reputation in a community as tending to prove the truth
of the matter reputed, if (A) the reputation concerns boundaries of,
or customs affecting, land in the community, and the judge finds that
the reputation, if any, arose before controversy, or ( B; the reputation
concerns an event of general history of the community or of the state
or nation of which the community is a part, and the judge finds that
the event was of importance to the community, or (C} the reputation
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concerns the birth, marriage, divorce, death, legiti , relationship
by blood or marriage, or race-ancestry of a person resident in the com-
munity at the time of the reputation, or some other similar fact of his
familikhiatory or of his personal status or condition which the judge
finds likely to have been the subject of a reliable reputation in that
community ;

(28) Reputation as to Character. Ifa trait of a person’s character
at a a%eciﬁed time is material, evidence of his reputation with refer-
ence thereto at a relevant time in the community in which he then
resided or in a %roup with which he then habitually associated, to
prove the truth of the matter reputed ;

(29) Recitals in Documents Affecting Property. Evidence of a
statement relevant to a material matter, contained in a deed of con-
veyance or a will or other document purporting to affect an interest in
property, offered as tending to prove the truth of the matter stated,
if the judge finds that the matter stated would be relevant upon an
issue a8 to an interest in the property, and that the dealings with the
protﬁerty since the statement was made have not been inconsistent
with the truth of the statement ;

(30) Commercial Lists and the Like. Evidence of statements of
matters of interest to persons engaged in an occupation contained in a
list, register, periodical, or other published compilation to prove the
truth of any relevant matter so stated if the judge finds that the com-
pilation is published for use 3 persons engaged in that occupation
and is generally used and relied upon by them;

(31) Learned Treatises. A published treatise, periodical or pam-
phlet on a subject of history, science or art to prove the truth of a mat-
ter stated therein if the judge takes judicial notice, or a witness
in the subject testifies that the treatise, periodical or pamphlet is a re-
liable authority in the subject.

§ 2963. Discretion of judge under exceptions (15), (16), (17),
(18) and (19) to exclude evidence

Any writing admissible pursuant to exceptions (15), (18), &17),
(18),and (19) of section 2062 of this title shall be received only if the
party offering such writing has delivered a copy of it or so much
thereof as may relate to the controversy, to each adverse party a
reasonable time before trial unless the gu finds that the adverse
party has not been unfairly surprised by the failure to deliver the
copy.
§ 2964. Credibility of declarant

Evidence of a statement or other conduct by a declarant inconsistent
with a statement received in evidence under an exception to section
2962 of this title is admissible for the purma of discrediting the de-
clarant, though he had no opportunity to deny or explain incon-
sistent statement. Any other evidence tending to impair or supm
the credibility of the declarant is admissible 1f it would have
admissible had the declarant been a witness,

§ 2965, Multiple hearsay

A statement within the scope of an exception to section 2962 of this
title is not inadmissible on the ground that it includes a state-
ment made by another déclarant and is offered to prove the truth of
the included statement if the included statement itself meets the
requirements of an exception.
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Subchapter IX—Authentication and Content of Writings
§ 2991. Authentication required; ancient documents

Authentication of a writing is rethred before it may be received in
evidence. Authentication may be by evidence sufficient to sustain a
finding of its authenticity or by any other means provided by law.
1f the judge finds that a writing (1) is at least thirty years old at the
time it is offered, and (2) is in such condition as to create no suspicion
concerning its authenticity, and (3) at the time of its discovery was in
a place in which such a document, if authentic, would be likely to be
found, it is sufficiently authenticated.

§ 2992. Authentication of copies of records

A writing purporting to be a copy of an official record or of an en
therein, meets the requirement of authentication if (1) the judge fin
that the writing purports to be published by authority of the nation,
state or subdivision thereof, in which the record is kept; or (b) evi-
dence has been introduced sufficient to warrant a finding that the
writing is a correct copy of the record or entry; or (3) the office
in which the record is kept is within the Canal Zone and the writing is
attested as a correct copy of the record or entry bj);na. person Ipur-
porting to be an officer, or a deputy of an officer, having the legal
custody of the record; or (4) if the office is not within the Canal Zone,
the writing is attested as required in clause (3) and is accompanied by
a certificate that such officer has the custody of the record. If the
office in which the record is kept is within the United States, the cer-
tificate may be made by a judge of a court of record of the district
or political subdivision in which the record is kept, authenticated by
the seal of the court, or may be made by any public officer having a seal
of office and having official duties in the district or political subdivision
in which the record is kept, authenticated by the seal of his office. If
the office in which the record is kept is in a foreign state or country,
the certificate may be made by a secretary of an embassy or legation,
consul general, consul, vice consul, or consular agent or by any officer
in the foreign service of the United States stationed in the foreign
state or country in which the record is kept, and authenticated by the
seal of his office.

§ 2993. Certificate of lack of record

A writing admissible pursuant to exception (17) (B) of section 2962
of this title 1s authenticated in the same manner as is provided in clause
(3) or (4) of section 2992 of this title.

§ 2994, Documentary originals as the best evidence

(a) Astending to Efrova the content of a writing, no evidence other
the writing itself is admissible, except as otherwise provided in
this chapter, unless the ]!':ﬂdge finds (1) that the writing is lost or has
been destroyed without fraudulent intent on the part of the proponent,
or (2) that the writing is outside the reach of the court’s process and
not procurable by the proponent, or (3) that the opponent, at a time
when the writing was under his control has been notified, expressly or
by implication the pleadings, that it would be needed at the
hearing, and on request at the hearing has failed to produce it, or
(4) that the writing is an official record, or is a writing affecting
property authorized to be recorded and actually recorded in the pub-
lic records as described in ngtion (19) of section 2962 of this title.

(b) If the judge makes one of the findings specified in the p i
mﬁxg&mndsry evidence of the content of the writing is admissi-
le. ce offered by the opponent tending to prove (1) that the
asserted writing never existed, or (2) that a writing produced at the
trial is the asserted writing, or (3) that the secondary evidence does not
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correctly reflect the content of the asserted writings, is irrelevant and

inadmissible uggo:‘n the question of admissibility of the secondary evi-

dence but is relevant and admissible upon the issues of the existence

;.nd confent of the asserted writing to be determined by the trier of
act.

§ 2995. Proof of attested writings

When the execution of an attested writing is in issue, whether or
not attestation is a statutory requisite of its effective execution, no
attester is a necessary witness even though all attesters are available
unless the statute requiring attestation specifically provides otherwise.

§ 2996. Photographic copies to prove content of business and
public records

The content of an admissible writing made in the regular course
of “a business” as defined by section 2961 of this title, or in the regu-
lar course of business or activity of department or agency of
government, may be proved by a photostatic, microfilm, microcard,
miniature p’hotograph.ic or other pﬁoto aphic copy or reproduction
or by an enlargement thereof, when duly authenticated, if it was in
the regular course of the business or official activity to make and pre-
serve such c%)ies or reproductions as a part of the records of the
business or office. The introduction of the copy, reproduction or en-
largement does not preclude admission of the original writing if it is
still in existence.

CHAPTER 111—ADMISSIBILITY AND SUFFICIENCY OF
EVIDENCE

i BUBCHAPTER I—GENERAL PROVISIONS

3051, Degree of certainty required to establish facts,

3052. Number of witnesses to prove fact.

3053. Effect of declarations and acts of one person on rights of another.

3054. Part of transaction proved ; admissibility of whole,

3055. Parol evidence rule; agreements reduced to writing.

8056. Construction of writings; place of execution.

3057. Construction of statutes or instruments ; duty of judge.

3058, Same ; intent ; general and particular provisions.

8059, Construction of instruments; elrcumstances.

3080, Terms of writing ; general acceptation ; local or technical meaning.

3061, Written words on printed form.

8062, Expert testimony in interpretation of instruments.

8063, Preference between two constructions of agreement.

3064. Notice or writing construed according to ordinary acceptation; notice of
protest of bill or note.

8065. Construction of statutes or instruments in favor of natural right.

3066, Usage, evidence as to.

8067. Burden of proof.

3068. Proof of affirmative and negative allegations,

3089. Proof of material allegations ; relevant evidence,

3070, Effect of evidence ; instruections to jury.

8071. Questions of fact and law.

SUBCHAPTER II—WRITINGS GENERALLY

3101. Kinds of writings.

3102, Public writings defined.

3103, Private writings defined.

3104, Explanation of altered writings.
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s SUBCHAPTER 11I—PUBLIC WRITINGS
e,

3121, Classification of public writings.
3122, Written laws defined.

3123. Public and private statutes defined.
3124, Unwritten law defined.

3125. Public writing of state or country,
3126. Recitals in statutes as evidence.
8127, Judicial record defined.

3128, Authentication of judicial record.
3120, Judicial record of foreign country.
3130. Bame; compared copy.

3131. Proof of official documents.

3132, Public record of private writing.
3133. Officer's deed as evidence of transfer,

SUBCHAPTER IV—PRIVATE WRITINGS

3161, Private writings classified ; seals,

3162, Execution of instrument defined.

3163. Compromise of debt without seal.

3164. Subscribing witness defined.

3165. Writings called for and inspected may be withheld.
3166. Proof of private writings.

BUBCHAPTER V—EFFECT OF JUDGMENTS

3191, Effect of judgments generally.

3192, Effect of other judicial orders.

3193. Parties; when deemed to be the same.

3194. Matters deemed adjudged in Judgment.

3195, Principal bound when surety bound.

3198, Judicial record of a State ; enforcement ; personal representatives.
3197. Record of foreign admiralty court.

3108, Effect of foreign judgment.

3199. Impeachment of judicial record.

3200. Jurisdiction necessary to sustain judgment.

SUBCHAPTER VI—PRESUMPTIONS

3221. Conclusive presumptions.
3222, Disputable presumptions.

BUBCHAPTER VII—PARTICULAK CASES; STATUTE OF FRAUDS

3251, Offer equivalent to tender.

3252, Right to receipt for payment or delivery.
3253, Objections to tender must be specified.

3254, Compromise offer.

32556, Statute of frauds; transfer of real property.
83266, Same ; wills, trusts, and specific performance.
3257. Same; contracts.

3258. Bame; representation of credit.

Subchapter I—General Provisions

§ 3051. Degree of certainty required to establish facts

The law does not require demonstration; that m,b:uoch a degree of
proof as, excluding possibility of error, produces absolute certainty;
because such proof is rarely Essihle. Moral certainty only is required
or tléat degree of proof which produces conviction in an unprejudioed
mind.

§ 3052. Number of witnesses to prove fact

Except as otherwise provided by law, the direct evidence of one
}ntness who is entitled to full eredit is sufficient for the proof of any
act.
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§ 3053. Effect of declarations and acts of one person on rights
of another

(a) The rights of a party may not be prejudiced by the declaration,
act, or omission of another, except by virtue of a particular relation
between them; therefore, proceedings against one may not affect
another.

(b) Where one derives title to real property from another, the
declaration, act, or omission of the latter, while holding the titl,e, in
relation to the property, is evidence against the former.

(e) Where the declaration, act, or omission forms part of a transac-
tion, which is itself the fact in dispute, or evidence of that fact, the
declaration, act, or omission is evidence, as part of the transaction.

(d) Where the question in dispute between the parties is the obliga-
tion or duty of a third person, whatever would be the evidence for or
against the third person is prima facie evidence between the parties.

(e) The declaration, act, or omission of a member of a family who
is a decedent, or out of the jurisdiction, is admissible as evidence of
common reputation, in cases where, on questions of pedigree, such
reputation is admissible,

(f) The declaration, act, or omission of a decedent, having sufficient
knowledge of the subject, against his pecuniary interest, is admissible
as evidence to that extent against his successor in interest.

§ 3054, Partof transaction proved; admissibility of whole

When part of an act, declaration, conversation, or writing is given
in evidence by one party, the whole on the same subject may be in-
quired into by the other., When a letter is read, the answer may be
given. When a detached act, declaration, conversation, or writing is
given in evidence, any other act, declaration, conversation, or writing,
:lvhich is necessary to make it understood, may also be given in evi-

ence.

§ 3055. Parol evidence rule; agreements reduced to writing
(a) When the terms of an agreement have been reduced to writin
by the parties, it is to be considered as containing all those terms, an:
therefore there can be between the parties and their representatives,
or successors in interest, no evidence of the terms of the agreement
other than the contents of the writing, except in the following cases:
(1) where a mistake or imperfection of the writing is put in
issue by the pleadings; or
(2) where the validity of the agreement is the fact in dispute.
(b) This section does not exclude other evidence of the circum-
stances under which the agreement was made or to which it relates,
as defined by section 3059 of this title, or to explain an extrinsic am-
biguity, or to establish illegality or fraud. The term agreement in-
cludes deeds and wills, as well as contracts between parties.

§ 3056. Construction of writings; place of execution

The language of a writing is to be interpreted according to the
meaning it bears in the ?la.ce of its execution, unless the parties have
reference to a different place.

§ 3057. Construction of statutes or instruments; dufy of judge
In the construction of a statute or instrument, the office of the judge
is simply to ascertain and declare what is in terms or in substance con-
tain rein, not to insert what has been omitted, or to omit what
has been inserted. Where there are several provisions or particulars,
a construction which will give effect to all shall be adopted, if possible.
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§ 3058. Same; intent; general and particular provisions

In the construction of a statute the intention of the legislature, and
in the construction of an instrument the intention of the parties, is to
be pursued, if possible. When a general and a particular provision
are inconsistent, the latter is paramount to the former. A particular
intent will control a general one that is inconsistent with it.
§ 3059. Construction of instruments; circumstances

For the cﬁmper construction of an instrument, the circumstances
under which it was made, including the situation of the subject of the
instrument, and of the parties to it, may also be shown, so that the
judge be placed in the position of those whose langunage he is to inter-
pret.
§ 3060. Terms of writing; general acceptation; local or technical

meaning

The terms of a writing are presumed to have been used in their
primary and tﬁeneml acceptation, but evidence is nevertheless ad-
migsible that they have a local, technical, or otherwise peculiar sig-
nification, and were so used and understood in the particular instance,
in which case the agreement shall be construed accordingly.

§ 3061. Written words on printed form
‘When an instrument consists partly of written words and partl
2{ al printed form, and the two are inconsistent, the former contro
e latter.

§ 3062. Expert testimony in interpretation of instruments

When the characters in which an instrument is written are difficult
to be deciphered, or the lmguafa of the instrument is not understood
by the court, the evidence of persons skilled in deciphering the
characters, or who understand the language, is admissible to declare
the characters or the meaning of the langunage.

§ 3063. Preference between two constructions of agreement

‘When the terms of an agreement have been intended in a different
sense by the different parties to it, that sense is to prevail against
either party in which he supposed the other understood it, and when
different constructions of a provision are otherwise equally proper,
that is to be taken which is most favorable to the party in whose favor
the provision was made.
§ 3064. Notice or writing construed according to ordinary ae-

ceptation; notice of protest of bill or note

A written notice, as well as every other writing, is to be construed
according to the ordinary acceptation of its terms. Thus a notice to
the drawers or indorsers of a bill of exchange or promissory note, that
it has been protested for want of acceptance or pa t, shall be
held to import that the same has been duly presented for acceptance
or payment and the same refused, and that the holder looks for pay-
ment to the person to whom the notice is given,
§ 3065. Construction of statutes or instruments in faver of

natural right

‘When a statute or instrument is equally suseeptible of two interpre-
tations, one in favor of natural right, and the other against it, the
former is to be adopted.
§ 3066. Usage, evidence as to

Evidence of usage may be given upon the trial to explain the true
character of an eomt.z:nct, Elr instﬁant, where thaextl;'ue character
is not otherwise plain; but usage is never admissible except as an
instrument of interpretation.

B8558 O - 62 - 32



-402~-

§ 3067. Burden of proof

The party holding the affirmative of the issue shall produce the
evidence to prove it; therefore, the burden of proof lies on the party
who would be defeated if no evidence were given on either side.

§ 3068. Proof of affirmative and negative allegations

A party must prove his own affirmative allegations. Evidence
need not be given in support of a negative al]iﬁation, except when
the negative allegation 1s an essential part of the statement of the
right or title on which the cause of action or defense is founded, nor
even in such a case when the allegation is a denial of the existence of
a document, the custody of which belongs to the opposite party.

§ 3069. Proof of material allegations; relevant evidence

(a) A material allegation in a pleading is one which is essential to
the claim or defense, and which could not be stricken from the pleading
without leaving it insufficient.

(b) None but a material allegation need be proved.

(¢) Evidence shall correspond with the substance of the material
allegations and be relevant to the question in dispute. Collateral ques-
tions shall therefore be avoided. It is, however, within the discretion
of the court to permit inquiry into collateral fact, when the faet is
directly connected with the question in dispute, and is essential to its
proper determination or when it affects the cm&ibi]ity of a witness.

§ 3070. Effect of evidence; instructions to jury

Where trial is by jury, the i'ury, subject to the control of the court
in the cases specified in this title, are the judges of the effect or value o
evidence ad d to them, except when it is declared to be conclu-
sive. They are, however, to be instructed by the court on all proper
occasions:

(1) that their power of judging of the effect of evidence is not
arbitrary, but to be exercised w1th%aga] discretion, and in subordi-
nation to the rules of evidence;

(]2} that thefy are not bound to decide in conformity with the
declarations of any number of witnesses, which do not produce
conviction in their minds, against a less number or against a pre-
sumption or other evidence satisfying their minds;

(3) that a witness false in one part of his testimony is to be
distrusted in others;

(4) that the testimony of an accomplice ought to be viewed with
distrust, and the evidence of the oral admissions of a party with
caution

(5) that in civil actions the affirmative of the issue must be

roved, and when the evidence is contradictory the decision must
Ee made according to the preponderance of evidence; that in erimi-
nal actions guilt must be established beyond reasonable doubt ;

(6) that evidence is to be estimated, not only by its own intrinsic
weight, but also according to the evidence which it is in the power
gf one side to produce and of the other to contradict ; and, there-

ore,

(7) thatif weaker and less satisfactory evidence is offered, when
it appears that atror;ﬁer and more satisfactory was within the

wer of the party, the evidence offered should be viewed with

istrust; and -

(8) that the jury are the exclusive judges of the credibility
of a witness and that, in determining whether a witness speaks
the truth, they may consider the manner in which he testifies;
the character of his testimony; the evidence affecting his char-
acter for truth, honesty, or integrity, or his motives; and contra-
dictory evidence.
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§ 3071. Questions of fact and law

(a) All questions of fact, other than those mentioned in subsection
(b) of this section, are to be decided by the jury, when the trial is by
jury, and all evidence thereon is to be addresseg to them, except when
otherwise provided by this title. 3

(b) AIll questions of law, including the admissibility of testimony,
the facts preliminary to its admission, and the construction of stat-
utes and other writ and other rules of evidence, are to be de-
cided by the court, and all discussions of law addressed to it.

(c) The provisions contained in this title respecting the evidence on
a trial before a jury, are equally applicable on the trial of a question
of fact before a court, referee, or ot.Eer officer.

Subchapter II—Writings Generally

§ 3101. Kinds of writings
Writings are of two kinds:
s 1) public; and
2) private.
§ 3102. Public writings defined
Public writings are:

(1) the written acts or records of the acts of the sovereign
authority, of official bodies and tribunals, and of public officers
legislative, g;dicial, and executive, whether of the Canal Zone, of
the United States, of a State of the United States, or of a foreign
country; and

(2) public records, kept in the Canal Zone, of private writings.

§ 3103. Private writings defined

All writings other than those defined by section 3102 of this title
are private.
§ 3104. Explanation of altered writings

The party producing a writing as genuine which has been altered
or appears to have been altered, after its execution, in a part materi
to the tll_lllmt.ion in dis&uta, shall account for the al:)penmnce or altera-
tion. He may show that the alteration was made by another, without
his concurrence, or was made with the consent of the parties affected by
it, or otherwise properly or innocently made, or that the alteration did
not change the meaning or ge of the instrument. If he does so,
he may give the writing in evidence, but not otherwise.

Subchapter III—Public Writings

§ 3121. Classification of public writings
Public writings are divided into four classes:
{1; laws;
2) judicial records;
3) other official documents; and
4) public records, kept in the Canal Zone, of private writings,
§ 3122, Written laws defined
A written law is that which is promulgated in writing, and of which
a record is in existence. /
§ 3123. Public and private statutes defined
Statutes are public or private. A private statute is one which con-
cerns only certain mdivicgmla, and affects only their pri-
vate rights, All other statutes are public, in which are included stat-
utes creating or affecting corporations.
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§ 3124, Unwritten law defined

Unwritten law is the law not promulgated and recorded, provided
by section 3122 of this title, but which is, nevertheless, observed and
administered in the courts of the United States. It has no certain
repository, but is collected from the reports of the decisions of the
courts, and the treatises of learned men.

§ 3125. Public writing of state or country

A copy of a public writing of a State or country, attested by the
certificate of the officer having charge of the original, under the
public seal of the State or country is admissible as evidence of the
writing.
§ 3126. Recitals in statutes as evidence

The recitals in a public statute are conclusive evidence of the facts
recited for the purpose of carrying it into effect, but no further. Thae
recitals in a private statute are conclusive evidence between parties
who claim under its provisions, but no further.

§ 3127. Judicial record defined

A judicial record is the record or official entry of the proceedings
in a court of justice, or of the official act of a judicial officer, in an
action or special proceeding.
§ 3128. Authentfication of judicial record

A judicial record of the Canal Zone, or of the United States, may
be proved by the production of the original, or by a copy thereof, cer-
tified by the clerk or other person having legal custody thereof.
That of a State may be proved by the attestation of the clerk and the
seal of the court annexed, if there is a clerk and seal, together with a
certificate of the chief judge or presiding magistrate, that the attesta-
tion is in due form.

§ 3129. Judicial record of foreign country

A judicial record of a foreign country may be proved by the at-
testation of the clerk, with the seal of the court annexed, if there is
a clerk and a seal, or of the legal keeper of the record with the seal of
his ofﬂi“:i annexed, if c{;here is a seal, to :.i with a certificate ?.f the
chief ju or presiding magistrate, that the person making the at-
teaa‘.a.tijon %:,tha l(]:llerk $gthaa§ond or the legal keeper of the reco:
and, in either case, that the signature of the person is genuine, an
that the attestation is in due form. The signature of the chief judge
or presiding magistrate shall be authenticated by the certificate of
the minister or ambassador, or a consul, vice consul, or consular agent
of the United States in the foreign country.

§ 3130. Same; compared copy
A copy of the judicial record of a foreign country is also admissible
in evidence, upon proof that:
(1) the copy offered has been compared by the witness with
the orianal, and is an exact transcript of the whole of it;
Eﬂl e original was in the custody of the clerk of the court
or other legal keeper of the same; and
(3) the copy is duly attested by a seal which is proved to be
the seal of the court where the record remains, if it is the record
of a court; or if there is no such seal, or if it is not a record of a
court, by the signature of the legal keeper of the original.

§ 3131. Proof of official documents

Other official documents may be proved, as follows:
(1) Acts of the executive of Government of the Canal Zone,
by the records of the office; and of the United States, by the records
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of the state department :.:lf th?TEnited Stalso certifi e;ld the bhen.dsli . of

those agencies, respectively, They may a! proved by public doc-

tl‘fmntfag;?mted by order of the executl);e or Congress, or e?ther house
ereof,

2) The proceedings of Con , by the journals of that body, or
eit.glel housg thereof,g:nr b, pugliahedy statutes or resolutions, o{ by
copies certified by the clerk or printed by their order.

(8) The acts of the executive, or the proceedings of the legislature,
of a State, in the same manner.

(4) The acts of the executive, or the proceedings of the legislature
of a foreign country, by journals published bg their authority, or com-
monly received in that country as such, or by a copy certified under
the seal of the country or sovereign, or by a recognition thereof in a
public act of the executive of the United States.

(5) Documents of any other class in the Canal Zone, by the original,
or by a copy, certified by the legal keeper thereof.

(6) Documents of any other class in a State, by the original, or by
a copy, certified by the legal keeper thereof, together with the cer-
tificate of the secretary of state, judge of the supreme, superior, or
county court, or mayor of a city of the State, that the coply is duly
certified by the officer having the legal custody of the original.

(7) Documents of any other class jn a forezgn country, by the origi-
nal, or by a copy, certified by the legn{ keeper thereof, with a certificate,
under seal, of the country or sovereign, that the document is a valid
and subsistinf document of the country, and the copy is duly certified
by the officer having the legal custody of the original.

(8) Documents in the departments or agencies of the United States
Government, by the certificates of the legal custodian thereof.

8§ 3132. Public record of private writing

A public record of a private writing may be proved bg the original
record, or by a copy thereof, certified by the legal keeper of the

§ 3133. Officer’s deed as evidence of transfer

A deed of conveyance of real property, purporting to have been
executed by a proper officer in pursuance of legal process of the district
court, or the record of the deed, or a certified copy of the record is
prima facie evidence that the property or interest therein described
was thereby conveyed to the grantee named in the deed.

Subchapter IV—Private Writings

§ 3161. Private writings classified; seals
(a) Private writings are either:
(1) sealed; or
(2) unsealed.
(b) A scroll or other sign, made in a State or foreign country, and
there recognized as a seal, shall be so regarded in the Canal Zone.
(¢) There is no difference in the Canal Zone between sealed and
unsealed writings. A writing under seal may therefore be changed
or altogether discharged by a writing not under seal.

§ 3162. Execution of instrument defined

The execution of an instrument is the subscribing and delivering it,
with or without affixing a seal.

§ 3163. Compromise of debt without seal

An agreement, in_writinF, without a seal, for the compromise or
settlement of a debt, is as obligatory as if a seal were affixed.
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§ 3164. Subscribing witness defined

A subscribing witness is one who sees a writing executed or hears
it acknowledged, and at the request of the party thereupon signs his
name as a witness.

§ 3165. Writings called for and inspected may be withheld

Where a writing is called for bi one party and produced by the
other, and is thereupon inspected by the party calling for it, he is
not oi:ollged to produce it as evidence in the case.
§ 3166. Proof of private writings

Ev rivate writing, except last wills and testaments, may be
acknow e%ed or proved and certified in the manner provided by chap-
ter 27 of Title 4, and the certificate of acknowledgment or proof is
prima facie evidence of the execution of the writing, in the same
manner as if it were a conveyance of real property.

Subchapter V—Effect of Judgments

§ 3191. Effect of judgments generally

The effect of a judgment or final order in an action or special pro-
ceeding before a court or judge of the Canal Zone, is as follows:

(1) In case of a judgment or order against a specific thing, or in
respect to the probate of a will, or the administration of the estate
of a decedent, or in respect to the personal, political, or legal condi-
tion or relation of a particular person, the judgment or order is
conclusive upon the title to the thing, the will, or administration, or
t-ha( éu)mﬂitioE or relatitc}iln of dtlgagl person. -4 -

other cases, the judgment or order is, in respect to the matter
directly adjudged, conclu]sive between the parties and their successors
in interest by title subsequent to the commencement of the action or
special ‘?mceeding, litigating for the same thing under the same
title and in the same capacity, if they have notice, actual or con-
structive, of the pendency of the action or proceeding.
§ 3192. Effect of other judicial orders

Other judicial orders of a court or judge of the Canal Zone, create a
disputable presumption, according to the matter directly determined,
between the same parties and their representatives and successors in
interest by title subsequent to the commencement of the action or
special ﬁ:nceeding, litigating for the same thing under the same title
and in the same capacity.

§ 3193. Parties; when deemed to be the same

The parties are deemed to be the same when those between whom
the evidence is offered were on opposite sides in the former case, and a
judgment or other determination could in that case have been made

_thwsen them alone, though other parties were joined with both or
either,

§ 3194. Matters deemed adjudged in judgment

That only is deemed to have been adjudged in a former judgment
which appears upon its face to have been so adjudged, or which was
actually and necessarily included therein or necessary thereto.

§ 8195. Principal bound when surety bound

Whenever, pursuant to sections 3191-3194 of this title, a party is
bound by a record, and the party stands in the relation of a surety
for another, the latter is also bound from the time that he has notice
of the action or proceeding, and an opportunity at the surety’s request
to join in the defense.
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§ 3196. Judicial record of a State; enforcement; personal repre-
sentatives

The effect of a judicial record of a State is the same in the Canal
Zone as in the State where it was made, except that it can only be
enforced here by an action or special pru:aeding, and except, also, that
the authority of a guardian or committee, or of an executor or admin-
istrator, does not extend beyond the jurisdiction of the government
under which he was invested with his authority.

§ 3197. Record of foreign admiralty court

The effect of the judicial record of a court of admiralty of a foreign
countr{]is the same as if it were the record of a court of admiralty
of the United States.

§ 3198. Effect of foreign judgment
A final judgment of any other tribunal of a foreign country having
jurisdiction, according to the laws of that country, to pronounce the

judgment, has the same effect as in the country where rend and
also the same effect as final judgments rendered in the Canal Zone.

§ 3199. Impeachment of judicial record

A judicial record may be impeached by evidence of a want of
junsfg' iction in the court or judicial officer, of collusion between the
parties, or of fraud in the party offering the record, in respect to the
pr ings.

§ 3200. Jurisdiction necessary to sustain judgment

The jurisdiction sufficient to sustain a record is jurisdiction over the
cause, over the parties, and over the thing, when a specific thing is the
subject of the judgment.

Subchapter VI—Presumptions

§ 3221. Conclusive presumptions

The following presumptions, and no others, are deemed conclusive:

(1) a malicious and g-uiity intent, from the deliberate commis-
sion of an unlawful act, for the purpose of injuring another;

(2) the truth of the facts recited, from the recital in a written
instrument between the parties thereto, or their successors in in-
terest by a subsequent title; but this rule does not apply to the
recital of a consideration ;

(3) whenever a party has, by his own declaration, act, or omis-
sion, intentionally and se]ibera.tely led another to believe a partic-
ular thing true and to act ugon that belief, he may not, in any liti-
ga?sol?n l;;lsing out of the declaration, act, or omission, be permitted
to ify it;

(4) a tenant is not permitted to deny the title of his landlord
at the time of the commencement of the relation;

(5) the issue of a wife cohabiting with her husband, who is not
impotent, is indisputably presumed to be legitimate;

?:) the judgment or order of a court, when declarved by this
title to be conclusive; but the judgment or order must be alleged
in the pleadings if there is an opportunity to do so; if there is
no such opportunity, the judgment or order may be used as evi-
dence; a.ns

(7) any other presumption which, by statute, is expressly made
conclusive,
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§ 3222, Disputable presumptions
All presumptions, other than those provided for by section 3221

of this title, are satisfactory, if uncontradicted. They are denomi-
nated disputable ﬂmsumptiuns and may be controverted by other
evidence. The following are of that k'mg :

1) that a person is innocent of crime or wrong;

9) that an unlawful act was done with an unlawful intent;

3) that a person intends the ordinary consequence of his vol-
untary act;
{4; that a person takes ordinary care of his own concerns;

5) that evidence wilfully suppressed would be adverse if pro-

duced ;
(6) that higher evidence would be adverse from inferior being
produced ;
7; that money paid by one to another was due to the latter;
5 8) that a thing delivered by one to another belonged to the
tter;
ﬁl)) that an obligation delivered up to the debtor has been paid;
10) that former rent or installments have been paid when a
receipt for latter is produced ;

(11) that things which a person possesses are owned by himj;
(12) that a person is the owner of property from exercisi
acts of ownership over it, or from common reputation of his

ownershlt}:;

(13) that a person in possession of an order on himself for the
payment of money, or the delivery of a thing, has paid the
money or delivered the thing accordingly;

(14) that a person acting in a public office was regularly ap-
pointed to it;

(15; that official duty has been regularly performed;

(16) that a court or judge, acting as such, whether in the
Canal Zone or a State or country, was acting in the lawful
exercise of his jurisdiction;

(17) that a judicial record, when not conclusive, does still
correctly determine or set forth the rights of the garties;

(18) that all matters within an issue were laid before the
jury and passed upon by them;

19; that private transactions have been fair and regular;
(20) that the ordinary course of business has been followed;

(21) that a promissory note or bill of exchange was given
or indorsed for a sufficient consideration

(22) that an indorsement of a negotiable promissory note or
bill of exchange was made at the time and place of making the
note or bill;

(23) that a writing is truly dated;

(24) that a letter duly directed and mailed was received in
the ar course of the mail;

525 identity of person from identity of name;

26; that a person not heard from in seven years is dead;
(27) that acquiescence followed from a belief that the thing
acquiesced in was conformable to the right or fact;
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(28) that things have happened according to the ordinary
course of nature and ordinary Enbits of life;

(29) that persons acting as copartners have entered into a
contract of copartnership;

(30) that a man and woman de%(]arting themselves as husband
and wife have entered into a lawful contract of marriage;

31) that a child born in lawful wedlock is legitimate;

{82) that a thing once proved to exist continues as long as
is usual with things of that nature;

533 that the law has been obeyed;

34) that a document or writing more than thirty years old
is genuine, when the same has been since generally acted upon
as genuine, by persons having an interest in the question, and
its custody has aatisfactorilﬁsﬁxeslained;

(85) that a printed and pub book, purporting to be
printed or published by public authority, was so printed or
published ;

(86) that a printed and published book, Furporting to contain
reports of cases adjudged in the tribunals of the State or country
where the book is published, contains correct reports of those

1
(37) thata trustee or other person, whose duty it was to convey
real property to a particular person, has actually conveyed to
him when that presumption is necessary to perfect the title of
such person or his successor in interest; and
(38) that there was a good and sufficient. consideration for a
written contract.

Subchapter VII—Particular Cases; Statute of Frauds

§ 3251. Offer equivalent to tender

An offer in writing to pay a particular sum of money, or to deliver
a written instrument or specific personal property, is, if not accepted,
equivalent to the actual production and tender of the money, instru-
ment, or property.
8 3252. Right to receipt for payment or delivery

‘Whoever pays money, or delivers an instrument or property, is en-
titled to a receipt therefor from the person to whom the pacfnent or
delivery is made, and may demand a proper signature to such receipt
as a condition of the payment or delivery.

§ 3253. Objections to tender must be specified
The person to whom a tender is made shall, at the time, specify an;

y
objection he may have to the money, instrument, or pro or he
5% doted 0 Koo wabrad 1t "8 (o objection is % the st of
money, ﬂ;g iﬁarms t??y thti instrument, or the 1;;;1:1111: grc}:izl;d of prop-

all speci e amount, terms, or kind whi e requi
ec:irr?:z:ypl'tmlnded:l'maa:nob;im:ting afterwards. S
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§ 3254. Compromise offer
An offer of compromise is not an admission that anything is due.
§ 3255. Statute of frauds; transfer of real property

An estate or interest in real property, other than for leases for a
term not exceeding one year, or a trust or power over or concernin
it, or in any manner relating thereto, may not be created, granted,
assigned, surrendered, or declared, otherwise than by operation of law,
or a conveyance or other instrument in writing, sub;ec:li by tﬁne party
creating, granting, assigning, surrendering, or aring the same,
or b;l?g; lawful ag’snt ereunto authm l:y writing.

§ 3256. Same; wills, trusts, and specific performance

Section 3255 of this title does not affect the power of a testator in the
disposition of his real property by a last will and testament, nor
prevent a trust from arising or being extinguished by implication or
operation of law, nor abri the power of a court to compel the
:Eemﬁtf: performance of an agreement, in case of part performance

ereof.

§ 3257. Same; contracts

The following contracts are invalid, unless they, or some note or
memorandum thereof, is in writing and subscribed by the party to
be charged, or by his nglent. Evidence, therefore, of the agreement,
may not be received without the writing or secondary evidence of its
contents:

(1) an agreement that by its terms is not to be performed
within a year from the making thereof;

(2) a special promise to answer for the debt, default, or mis-
carriage of another, except in the case provided for by section
3714 of Title 4;

53; an agreement made upon consideration of marriage;

4) an agreement for the leasing for a longer period than one
year, or for the sale of real property, or of an interest therein;
and such an agreement, if made by an &iant of the glarty sought to
be char, is invalid, unless the authority of the agent is in
writing, subscribed by the party sought to be charged;

(5) an agreement authorizing or employing an agent or broker
to purchase or sell real estate for compensation or a commission ;

83) an agreement which by its terms is not to be performed
during the lifetime of the promisor, or an ent to devise or
bequeath property, or to make provision for a person by will.

§ 3258. Same; representation of credit

Evidence is not admissible to charge a Ferson upon a representation
a8 to the credit of a third person, unless the representation, or a
memorandum thereof, is in writing, and either subscribed by or in the
handwriting of the party to be charged.
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