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Mr. MoKenNziE, from the Committee on Military Affairs submitted 
the following 

REPORT. 

[To accompany H. R. 518.} 

The Committee on Military Affairs, to whom was referred the bill 
(H. R. 518) to authorize and direct the Secretary of War to sell to 
Henry Ford nitrate plant No. 1, at Sheffield, Ala.; nitrate plant No. 
2, at Muscle Shoals, Ala.; Waco quarry, near Russellville, Ala.; and 
to lease to the corporation to be incorporated by him Dam No. 2 and 
Dam No. 3, (as designated in House Document No. 1262, Sixty-fourth 
Congress, first session), including power stations when constructed as 
provided herein, and for other purposes, having considered the same, 
report thereon with a recommendation that it do pass with the 
following amendments: : 

Page 3, line 7, strike out all after the word “to” and the word 
“Congress” on line 8 and insert in lieu thereof “May 31, 1922.” 

Page 16, line 17, strike out all of section 19 and insert new sections 
to read as follows: 

Sec. 19. The Gorgas steam plant and transmission line having been sold by 
the United States, and Henry Ford having included said steam plant and trans- 
mission line in his offer of May 31, 1922 (as found in section 12 and in subsection 
(d) of section 11 of said offer), in order to provide a substitute steam. plant the 
Secretary of War is hereby authorized and directed to acquire by purchase or 
condemnation a suitable site for a steam power plant, to be located at or near 
Lock and Dam numbered 17, Black Warrior River, Alabama, together with a 
strip of land one hundred feet wide to serve as a right of way between said steam 
power plant and nitrate plant numbered 2, Muscle Shoals, Alabama, with 
connection to Waco Quarry, near Russellville, Alabama. 

The Secretary of War is further authorized and directed to contract with 
Henry Ford or the company to be incorporated by him for the-construction at 
cost of a steam power plant having a generating capacity of approximately 
thirty thousand kilowatts (forty thousand horsepower), a transformer sub- 
station of similar capacity, and a transmission line of suitable design and capacity 
connecting said steam power plant with nitrate plant numbered 2 and the 
Waco quarry, all under the supervision of the Chief of Engineers, United States



9 MUSCLE SHOALS. 

Army. The plans and specifications for said power plant, substation, and trans- 
mission line shall be prepared by Henry Ford, or the company to be incorporated 
by him, and approved by the Chief of Engineers, United States Army. 

The expenditures authorized to be made for all purposes under this section 
shall not exceed a total of $3,472,487.25. 

Sec. 20. The Secretary of War is hereby authorized and directed to execute 
and deliver all necessary deeds of conveyance, and to execute on the part of the. 
Government all leases required to carry out the provisions of this act. 

Sec. 21. The interest on account of lease of Dam Numbered 2 shall apply to 
all expenditures and obligations of the-Government in connection with said dam 
which have been incurred since May 31, 1922. 

Sec. 22. The stock of the company to be formed by Henry Ford referred to 
in section 1 of this act shall be controlled after his death by his heirs or by Amer= 
ican citizens, and no stock or bonds issued by any company or subsidiary com- 
pany in connection with the lease of the dams referred to herein or in connection 
with nitrate plant numbered 2 or any substitute therefor or addition supple- 
meni thereto shall be owned or controlled by any foreign corporation, citizen, 
or subject. 

The purpose of this amendment is to keep the control of this project 
so essential to national defense forever in the control of American 
citizens. 

Sec. 23. All of the contracts, leases, deeds, transfers, and conveyances neces- 
sary to effectuate the acceptance of said offer shall be binding upon the United 
States and jointly and severally upon Henry Ford, his heirs, representatives, 
and assigns, and the company to be incorporated by him, its successors, and 
assigns. 

Page 16, line 21, change ‘‘Sec. 20” to ‘‘Sec. 24.” 
Page 16, line 24, change ‘Sec. 21” to ‘‘Sec. 25.” 
Amend the title to read as follows: 

To authorize and direct the Secretary of War, for national defense in time of 
war and for the production of fertilizers and other useful products in time of 
peace, to sell to Henry Ford, or a corporation to be incorporated by him, nitrate . 
plant numbered 1, at Sheffield, Alabama; nitrate plant numbered 2, at Muscle 
Shoals, Alabama; Waco quarry, near Russellville, Alabama; steam power plant 
to be located and constructed at or near Lock and Dam Numbered 17 on the 
Black Warrior River, Alabama, with right of way and transmission line ta 
nitrate plant numbered 2, Muscle Shoals, Alabama; and to lease to Henry Ford, 
or a corporation to be incorporated by him, Dam Numbered 2 and Dam Nums= 
bered 3 (as designated in House Document 1262, Sixty-fourth Congress, first 
session), including power stations when constructed as provided herein, and for 
other purposes. : 

The amendment striking out Section 19 of the McKenzie Bill 
and inserting in lieu thereof the language of the amendment which is 
commonly known as the Madden amendment is made necessary due 
to the fact that Mr. Ford’s original offer included the taking over of 
the Government's interest in the Gorgas-Warrior steam plant for the 
purpose of furnishing auxiliary power to the plant at Muscle Shoals. 
The interest of the Government in this plant having been conveyed 
to the Alabama Power Co., together with the transmission line 
running to Muscle Shoals, it is necessary, in order to complete the 
project proposed by Mr. Ford in his offer, that a site on the Warrior 
River and a right of way for a transmission line to Muscle Shoals be 
acquired and conveyed to Mr. Ford in lieu of the interest of the 
Government in the Gorgas-Warrior steam plant now in the posses- 
sion of and the property of the Alabama Power Co. The amendment 
is intended to do this, and further to limit the amount of the expendi- 
tures on the part of the Government to the amount received by the 
Government from the Alabama Power Co. in consideration of the 
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sale of the Government’s interest in the said Gorgas-Warrior steam 
plant, to wit, $3,472,487.25. ; 

The bill as amended will read as follows: 

[H. R. 518, Sixty-eighth Congress, first session.] 

A BILL To authorize and direct the Secretary of War, for national defense in time of war and for the 
production of fertilizers and other useful produets in time of peace, to sell to Henry Ford, or a corpora- 
tion to be incorporated by him, nitrate plant numbered 1, at Sheffield, Alabama; nitrate plant numbered 
2, at Muscle Shoals, Alabama; Waco Quarry, near Russellville, Alabama; steam power plant to be lo- 
cated and constructed at or near Lock and Dam Numbered 17 on the Black Warrior River, Alabama, 
with right of way and transmission line to nitrate plant numbered 2, Muscle Shoals, Alabama; and to 
lease to Henry Ford, or a corporation to be incorporated by him, Dam Numbered 2 and Dam Numbered 
3 (as designated in House Document 1262, Sixty-fourth Congress, first session), including power stations 
when constructed as provided herein, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Secretary of War is hereby authorized 
and directed, for and in behalf of the United States of America, to execute the 
following contracts: 

For the purpose of carrying out the terms of this agreement, Henry Ford will 
form a corporation (hereinafter referred to as the company) with a capital stock 
of $10,000,000, or more, of which at least $10,000,000 shall be paid in, in cash, 
to be controlled by Henry Ford, which company will immediately enter into and 
execute all necessary or appropriate instruments of contract to effectuate this 
agreement. 

Sec. 2.- The company shall complete for the United States, sulbsjject to the 
approval of the Chief of Engineers, United States Army, Dam Numbered 2, 
its locks, power house, and all necessary equipment, all in accordance with the 
plans and specifications prepared, or to be prepared, or approved by the Chief 
of Engineers, United States Army, and progressively install the hydroelectric 
equipment in said power house adequate for generating approximately six 
hundred thousand horsepower, all the work aforesaid to be performed as speedily 
as possible at actual cost and without profit to the company. It is understood 
that the necessary lands and flowage rights, including lands for railway and 
terminal connections, have been or will be acquired by the United States. 

Sec. 3. The company will lease from the United States Dam Numbered 2, 
its power house, and all of its hydroelectric and operating appurtenances, except 
the locks, together with all lands and buildings owned or to be acquired by the 
United States connected with or adjacent to either end of the said dam, for a 
period of one hundred years from the date when structures and equipment of a 
capacity of one hundred thousand horsepower are constructed and installed and 
ready for service, and will pay to the United States as annual rental therefor, 
4 per centum of the actual cost of acquiring land and flowage rights, and of 
completing the locks, dam, and power-house facilities (but not including expendi- 
tures and obligations incurred prior to- May 31, 1922), payable annually at the 
end of each lease year, except that during and for the first six years of the lease 
period, the rentals shall be in the following amounts and payable at the fol- 
lowing times, to wit: Two hundred thousand dollars one year from the date 
when one hundred thousand horsepower is installed and ready for service, and 
thereafter $200,000 annually at the end of each year for five years. 

Sec. 4. The company will further pay to the United States during the period of 
the lease of Dam Numbered 2, $35,000 annually, in installments quarterly in 
advance, for repairs, maintenance, and operation of Dam Numbered 2, its gates 
and locks, it being understood that all necessary repairs, maintenance, and opera-~ 
‘tion thereof shall be under the direction, care, and responsibility of the United 
States during the said one hundred year lease period; and the company, at its 
own expense, will make all necessary renewals and repairs incident to efficient 
maintenance of the power house, substructures, superstructures, machinery, and 
appliances appurtenant to said power house, and will maintain the same in effi- 
cient operating condition. 

Sec. 5. At all times during the period of the lease of Dam Numbered 2 the com- 
pany will furnish to the United States free of charge, to be delivered at any point 
on the lock grounds designated by the Chief of Engineers, United States Army, 
electric power to an amount necessary for the operation of the locks, but not in 
excess of two hundred horsepower. 

Sec. 6. As soon as the release of suitable construction equipment and labor 
forces at Dam Numbered 2 will permit or at an earlier date if desired by the com- 
pany, the company shall construct and complete, subject to the approval of the
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Chief of Engineers, United States Army, for the United States, Dam Numbered 3, 
its lock, power house, and all necessary equipment, all in accordance with plans 
and specifications prepared and to be prepared by the Chief of Engineers, United 
States Army, or by the company, at its option, and approved by the Chief of 
Engineers, United States Army, and progressively install the hydroelectric 
equipment in said power house adequate for generating approximately two 
hundred and fifty thousand horsepower, all the work aforesaid to be performed 
as speedily as possible at actual cost and without profit to the company, it being 
understood that the necessary lands, flowage rights, and rights of way shall be 
acquired by the United States through an agent to be named by the company. 

Sec. 7. The company will lease from the United States Dam Numbered 3, its 
power house, and all of its hydroelectric and operating appurtenances, except the 
lock, together with all lands and buildings owned or to be acquired by the United 
States connected with or adjacent to either end of the said dam, for a period 
equal to the lease term of Dam Numbered 2 and its hydroelectric power equip- 
ment thereat as stated in paragraph 3 hereof, in order that said respective lease 
terms of the two dams and the hydroelectric equipment thereat shall expire at 
the same time, the said period to begin from the date when structures and equip- 
ment of a capacity of eighty thousand horsepower are constructed and installed 
and ready for service, and will pay to the United States as annual rental therefor 
4 per centum of the actual cost of acquiring lands and flowage rights, and of 
constructing the lock, dam, and power-house facilities, payable annually at the 
end of each lease year, except that during and for the first three years of the 
lease period the rentals shall be in the following amounts and payable at the 
following times, to wit: One hundred and sixty thousand dollars one year from 
the date when eighty thousand horsepower is installed and ready for service, and 
thereafter $160,000 annually at the end of each year for two years. Dams 
Numbered 2 and 3 shall be included in the lease. 

Sec. 8. The company will further pay to the United States during the period 
of the lease of Dam Numbered 3, $20,000 annually, in installments quarterly 
in advance, for repairs, maintenance, and operation of Dam Numbered 3, its 
gates and lock, it being understood that all necessary repairs, maintenance, and 
operation thereof shall be under the direction, care, and responsibility of the 
United States during the said one hundred year period; and the company, at its 
own expense, will make all necessary renewals and repairs incident to the effi- 
cient maintenance of the power house, substructures, superstructures, machinery, 
and appliances appurtenant to said power house and will maintain the same in 
efficient operating condition. 

Sec. 9. At all times during the period of the lease of Dam Numbered 3 the 
company will furnish to the United States, free of charge, to be delivered at any 
point on the lock grounds designated by the Chief of Engineers, United States 
Army, electric power necessary for the operation of the said lock, but not in ex- 
cess of one hundred horsepower. 

Sec. 10. For the purpose of enabling the Government to create and provide 
a sinking fund to retire the cost of Dam Numbered 3 at the end of the lease 
period, the company will, at the beginning of the fourth year of the lease period, 
and semiannually thereafter for the remaining term of the lease, pay to the 
United States Government the sum of $3,505; and for the purpose of enabling 
the Government to create and provide a sinking fund to retire the cost of Dam 
Numbered 2 at the end of one hundred years, the company will at the beginning 
of the seventh year of the lease period, and semiannually thereafter for the re- 
maining term of the lease, pay to the United States Government the sum of 
$19,868. 

Sec. 11. The company agrees to purchase from the United States, and the 
United States will sell the following properties, namely: 

(a) All of the property constituting nitrate plant numbered 2 (as officially 
known and designated), including lands, power plants, buildings, material, 
machinery, fixtures, equipment, apparatus, appurtenances, tools, and supplies, 
and the right, license, and privilege to use any and all of the patents, processes, 
methods, and designs which have been acquired and may be transferred or 
assigned to a purchaser of nitrate plant numbered 2 by the United States, 
together with the sulphuric acid units now in storage on the premises. : 

(b) All of the property constituting nitrate plant numbered 1 (as officially 
known and designated), including lands, power plants, buildings, material, 
machinery, fixtures, equipment, apparatus, appurtenances, tools, and supplies, 
and the right, license, and privilege to use any and all of the patents, processes, 
methods, and designs which have been acquired and may be transferred to a 
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purchaser of nitrate plant numbered 1 by the United States, but the company 
shall not be obliged to operate nitrate plant numbered 1 as an air nitrogen 
fixation plant. 

(¢) All of the property constituting the Waco Quarry (as officially known and 
designated), including rights of way and buildings, material, quarry tracks, 
machinery, railroad tracks, appurtenances, tools, and supplies. 

Sec. 12. As the purchase price for the foregoing plants and properties to be 
conveyed to the company by the United States, the company will pay to the 
United States $5,000,000 in five installments as follows: One million dollars 
upon the acceptance of this offer, and $1,000,000 annually thereafter until the 
purchase price is fully paid, with interest at the rate of 5 per centum per annum 
on deferred payments, with the privilege of anticipating any or all such pay- 
ments, possession to be delivered upon payment of the first of said installments, 
and deeds of conveyance to be delivered when full payment for said property 
has been made. Each of said deeds shall refer to or contain the provisions of 
this offer and said deeds shall be so drawn as to make such provisions covenants 
running with the land. 

Suc. 13. This proposal contemplates and it is agreed that the purchase price 
for the property aforesaid shall not be diminished by reason of depreciation due 
to use or wear of buildings, machinery, and equipment, or to the action of the 
elements, nor shall any claim be made for losses in or diminution of quantity of 
tools and supplies due to upkeep and maintenance during the period between 
the date hereof and the date of delivery of possession of said property; it being 
further understood that no inventory of the property need be taken, but that 
due care will be exercised by the United States in preserving and safeguarding 
the aforesaid real and personal property intact until possession thereof passes 
to the company. If any part or parts of the aforesaid plants necessary for 
proper operation of same have been removed by the United States, said part or 

parts shall be returned when possession of said plants passes to the company. 
Deeds of conveyance of real property shall warrant the title to be good and 
unencumbered, but in accordance with and subject to the provisions set forth 
in paragraph 12 hereof. 

ec. 14. Since the manufacture, sale, and distribution of commercial fertilizers 
to farmers and other users thereof constitute one of the principal considerations 
of this offer, the company expressly agrees that, continuously throughout the 
lease period, except as it may be prevented by reconstruction of the plant itself, 
or by war, strikes, accidents, fires, or other causes beyond its control, it will 
manufacture nitrogen and other commercial fertilizers, mixed or unmixed, and with 
or without filler, according to demand, at nitrate plant numbered 2 or its equiva- 
lent, or at such other plant or plants adjacent or near thereto as it may construct, 
using the most economical source of power available. The annual production 
of these fertilizers shall have a nitrogen content of at least forty thousand tons 
of fixed nitrogen, which is the present annual capacity of nitrate plant num- 
bered 2. If during the lease period said nitrate plant numbered 2 is destroyed 
or damaged from any cause, the company agrees to restore such plant within 
a reasonable time to its former capacity, and further agrees: 

(a) To determine by research whether by means of electric-furnace methods 
and industrial chemistry there may be produced on a commercial scale fertilizer 
compounds of higher grade and at lower prices than farmers and other users of 
commercial fertilizers have in the past been able to obtain, and to determine 
whether in a broad way the application of electricity and industrial chemistry 
may accomplish for the agricultural industry of the country what they have 
economically accomplished for other industries, and if so found and determined, 
to reasonably employ such improved methods. 

(b) To maintain nitrate plant numbered 2 in its present state of readiness or 
its equivalent for immediate operation in the manufacture of materials necessary 
in time of war for the production of explosives. 

Sec. 15. In order that farmers and other users of fertilizers may be supplied 
with fertilizers at fair prices and without excessive profits, the company agrees 
that the maximum net profit which it shall make in the manufacture and sale 
of fertilizer products shall not exceed 8 per centum of the fair actual annual 
cost of production thereof. In order that this provision may be carried out the 
company agrees to the creation of a board of not more than nine voting mem- 
bers, chosen as follows: The three leading representative farm organizations, 
national in fact, namely, the American Farm Bureau Federation, the National 
Grange, the Farmers’ Educational and Cooperative Union of America, or their 
successor or successors (said successor or successors to be determined, in case of
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controversy, by the Secretary of Agriculture), shall each designate not more 
than seven candidates for. said board in the first instance and thereafter, for 
succession in office, not more than three candidates. The President shall nom- 
inate for membership on this board not more than seven of these candidates, 
selected to give representation to each of the above-mentioned organizations, 
said nominations to be made subject to confirmation by the Senate, and there 
shall be two voting members of said board selected by the company: Provided, 
That not more than one shall be nominated by the President from the same 
State; that if the Senate shall not confirm all of said seven nominees the Presi- 
dent shall send additional names from the said list of condidates until the Senate 
shall have confirmed seven: Provided further, That if either or any of said farm 
organizations or its or their successors by reason of the expiration of its or their 
charter or ceasing to function or failing to maintain its organization or for any 
cause or reason should decline, fail, or neglect to make such designations, then 
the Secretary of Agriculture shall make such designation or designations for 
such or all of said organizations as may so decline, fail, or neglect to make such 
designation; and if such designation is made by the Secretary of Agriculture for 
only one or two of said organizations, then such designation shall be made s0 
as to give the remaining organization or organizations the same right and in 
the same proportion to designate candidates for said board as in the first instance 
and just as though all of said organizations were making such designations: 
Provided, however, That a failure to make designations at any one time shall not 
thereafter deprive any organization of its original rights under this section: And 
provided further, That the terms of office of the first seven candidates nominated 
by the President and confirmed by the Senate on the designation of said farm 
organizations shall be as follows: Two for a period of two years, two for a period 
of four years, and the remaining three for a period of six years, and thereafter 
the nominations for membership on said board made by the President, except 
for unexpired terms, shall be for six years each. None of the members. of said 
board shall draw compensation from the Government, except that any which 
may be nominated and confirmed on the designation of the Secretary of Agri- 
culture under the provisions hereof shall receive from the Government their 
actual expenses while engaged in work on said board. 

A representative of the Bureau of Markets, Department of Agriculture, or its 
legal successor, to be appointed by the President, shall also be a member of the 
board serving in an advisory capacity without the right to vote. The said 
board shall determine what has been the cost of manufacture and sale of fertilizer 
products and the price which has been charged therefor, and, if necessary for the 
purpose of limiting the annual profit to 8 per centum as aforesaid, shall regulate 
the price at which said fertilizer may be sold by the company. For these pur- 
poses, said board shall have access to the books and records of the company at 
any reasonable time. In order that such fertilizer products may be fairly dis- 
tributed and economecially purchased by farmers and other users thereof, the 
said board shall determine the equitable territorial distribution of the same and 
may, in its discretion, make reasonable regulation for the sale of all or a portion 
of such products by the company to farmers, their agencies, or organizations. 
If and when said board can not agree upon its findings and determinations, 
then the points of disagreement shall be referred to the Federal Trade Commission 
(or its legal successor) for arbitration and settlement, and the decision of said 
commission in such cases shall be final and binding upon the board. 

Sec. 16. Whenever, in the national defense, the United States shall require 
all or any part of the operating facilities ‘at nitrate plant numbered 2 for the 
production of materials necessary in the manufacture of explosives or other war 
materials, then the United States shall have the immediate right, upon five days’ 
notice to the company, to take over and operate the same, and the company will 
supply the United States with hydroelectric power necessary for such opera- 
tions, together with the use of all patented processes which the United States may 
need which the company owns or has the right to use. When required for national 
defence any of the company’s personnel and operating organization necessary for 
operating any part of nitrate plant numbered 2 in the manufacture of materials 
for explosives, or other war materials, shall be at the disposal of the United 
States. For the facilities and services aforesaid the United States shall protect 
the company from losses occasioned by such use and shall return the said property 
in as good condition as when received and reasonably compensate the company 
for the use thereof. All duly authorized agents and representatives of the 
United States shall have free access at all reasonable times to inspect and study 
all of the cperations, chemical processes, and methods employed by the company  
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at nitrate plant numbered 2, provided that such agents and representatives shall 
not use the information and the facts concerning any of the company’s operations, 
except for the benefit and protection of the United States. 

Sec. 17. In order that said company may be supplied with electric power and 
the farmers and other users with fertilizers after the termination of the said one 
hundred-year lease, should the United States elect not to operate said power 
plants but determine to lease or dispose of same, the company shall have the 
preferred right to negotiate with the United States for such lease or purchase, 
and upon such terms as may then be prescribed by Congress. 

Sec. 18. In addition to any other remedies that may be possessed by the 
United States, and as a further method of procedure in the event of the violation 
of any of the terms of this proposal or any contracts made in furtherance of its 
terms, the company agrees that the Attorney General may, upon the request of 
the Secretary of War, institute proceedings in equity in the District Court of 
the United States for the Northern District of Alabama for the purpose of can- 
celing and terminating the lease of Dam Numbered 2 or Dam Numbered 3, or 
both of them, because of such violation or for the purpose of remedying or cor- 
recting by injunction, mandamus, or other process, any act of commission or 
omission in violation of the terms of this proposal or any contract made in fur- 
therance thereof. 

Sec. 19. The Gorgas steam plant and transmission line having been sold by 
the United States, and Henry Ford having included said steam plant and trans- 
mission line in his offer of May 31, 1922 (as found in section 12 and in subsection 
(d) of section 11 of said offer), in order to provide a substitute steam plant the 
Secretary of War is hereby authorized and directed to acquire by purchase or 
condemnation a suitable site for a steam power plant, to be located at or near 
Lock and Dam Numbered 17, Black Warrior River, Alabama, together with a 
strip of land one hundred feet wide to serve as a right-of-way between said steam 
power plant and nitrate plant numbered 2, Muscle Shoals, Alabama, with con- 
nection to Waco quarry, near Russellville, Alabama. 

The Secretary of War is further authorized and directed to contract with Henry 
Ford or the company to be incorporated by him for the construction at cost of a 
steam power plant having a generating capacity of approximately thirty thousand 
kilowatt (forty thousand horsepower), a transformer substation of similar ca- 
pacity and a transmission line of suitable design and capacity connecting said 
steam power plant with nitrate plant: numbered 2 and the Waco quarry, all 
under the supervision .ot. the Chief uf Engineers,” United States Army. The 
plans and specifications.for said power plant; substation and transmission line 
shall be prepared by Benry Ford, or the company-4o be incorporated by him, 
and approved by the Chief of Engineers; United States Army. 

The expenditures authorized tobe ‘made for .all purposes under this section 
shall not exceed a. total of $3,472;487.25. mR et 

Sec. 20. The.Secretary of War is hereby authorized-and directed to execute 
and deliver all necessary deeds of convéyance, and to éxecute on the part of the 
Government all leases reqiiired to.carry. out the provisions of this act. 

Sec. 21. The interest on account of lease of Dam Numbered 2 shall apply to 
all expenditures and obligations of the Government in connection with said 
dam which have been incurred since May 31, 1922. 

Suc. 22. The stock of the company to be formed by Henry Ford referred to 
in section 1 of this act shall be controlled after his death by his heirs or by Ameri- 
can citizens, and no stock or bonds issued by any company or subsidiary com- 
pany in connection with the lease of the dams referred to herein or in connection 
with nitrate plant numbered 2 or any substitute therefor or addition supple- 
mentary thereto shall be owned or controlled by any foreign corporation, citizen, 
or subject. 

Sec. 23. All of the contracts, leases, deeds, transfers, and conveyances neces- 
sary to effectuate the acceptance of said offer shall be binding upon the United 
States, and jointly and severally on Henry Ford, his heirs, representatives, 
and assigns, and the company to be incorporated by him, its successors and 
assigns. 

Sec. 24. The appropriations necessary to carry out the provisions of this 
act on the part of the Government are hereby authorized. 

Sec. 25. That all laws and parts of laws in conflict herewith be, and the same 
are hereby, repealed. 

On February 1, 1922, the Secretary of War referred to the Speaker 
of the House of Representatives the several propositions for the pur-
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chase and lease (one offer for the lease and purchase, as a whole, the 
others in part) of the Muscle Shoals project, which included a lease 
based on the completion of the dams and hydroelectric power plants 
situated in the Muscle Shoals stretch of the Tennessee River, and 
the purchase of nitrate plant No. 1, nitrate plant No. 2, the Waco 
quarry, and the Gorgas Warrior River steam plant, all in the State 
of Alabama. 

After due deliberation the Committee on Military Affairs of the 
House of Representatives at that time authorized and directed the 
acting chairman to report to the House of Representatives H. R. 
11903, which embodied the provisions set forth in the offer of Henry 
Ford, modified by the committee and approved by Mr. Ford, with 
one exception. That exception was the elimination from the propo- 
sition of the Gorgas Warrior steam plant. 

The final offer of Mr. Henry Ford, made on May 31, 1922, reads 
as follows: 

FinaL Proprosat oF HENRY Ford ror THE COMPLETION AND LEASING OF THE 
Dams anp Hypro-ErrcTric PowER PLANTS AT MUSCLE SHOALS AND FOR 
THE PUrcHASE OF NITRATE PLANT No. 1, NiTrATE PrAanT No. 2, THE WACO 
QUARRY, AND THE GORGAS WARRIOR RIVER STEAM PLANT, ALL IN THE STATE 
OF ALABAMA. 

WHEREAS, The United States, through the Chief of Engineers, United States 
Army, invited the undersigned to submit an offer for the power to be developed 
at the Muscle Shoals Wilson Dam (hereinafter referred to as Dam No. 2); and 
WHEREAS, the undersigned did, under date of July 8, 1921, submit to the 

Chief of Engineers, an offer for the consideration of the President, the Secretary 
of War, and Congress, which offer proposed a lease based upon the completion of 
Dam No. 2, and the construction of Dam No. 3 (as designated by the U. S. 
Engineers in H. R. Doc. 1262, 64th Congress, 1st Session, and hereinafter referred 
to as Dam No. 3) and of their power hoaises, by the United States, and the pay- 
ment by the undersigned of a. fixed annral rental therefor, and proposed to pur- 
chase Nitrate Plant No. 1 a4 Sheffield, Alabama, Nitrate Plant No. 2 at Muscle 
Shoals, Alabama, Waco Quarry, near Russellville, Alabama, and the Warrior 
Steam Plant at Gorgas, Alabama, -and all transmission lines connected with 
said plants; and © -. a eR Rr S% 
WHEREAS, the undersigned, at the invitation of the Secretary of War, did, 

on January 11, 1922; %ibmit & ‘modification of his former propesal, based upon 
the construction and completivn py a company to ke performed by him, of all 
the work referred to in the offer of July 8, 1921; aforesaid, the actual cost of said 
“work to be borne by the United States, and agreed on behalf of said company to 
pay four per cent (4%) of the total actual cost of completing said plants, struec- 
tures, works, and improvements as annual rental for the lease thereof; 
NOW, THEREFORE, in lieu of said offer of July 8, 1921, and in accordance 

with said modification of January 11, 1922, and modifications of January 25, 
1922, the undersigned hereby submits to the Secretary of War, and through him 
for appropriate action by the President and Congress, the following offer, which 
shall become a binding agreement upon approval of same by Congress: 

1. For the purpose of carrying out the terms of this agreement, the undersigned 
will form a corporation (hereinafter referred to as the Company), with a capital 

- stock of $10,000,000, or more, of which at least $10,000,000 shall be paid in, in 
eash, to be controlled by the undersigned, which Company will immediately enter 
into and execute all necessary or appropriate instruments of contract to effectuate 
this agreement. 

2. The Company shall complete for the United States, subject to the approval 
of the Chief of Engineers, U. S. Army, Dam No. 2, its locks, power house and 
all necessary equipment, all in accordance with the plans and specifications pre- 
pared, or to be prepared or approved by the Chief of Engineers, U. S. Army, 
and progressively install the hydro-electric equipment in said power house 
adequate for generating approximately six hundred thousand (600,000) H. P., all 
the work aforesaid to be performed as speedily as possible at actual cost and 
without profit to the Company. It is understood that the necessary lands and 
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flowage rights, including lands for railway and terminal connections, have been 
or will be acquired by the United States. 

3. The Company will lease from the United States Dam No. 2, its power 
house, and all of its hydroelectric and operating appurtenances, except the locks, 
together with all lands and buildings owned or to be acquired by the United 
States connected with or adjacent to either end of the said Dam, for a period of 
one hundred (100) years from the date when structures and equipment of a 
capacity of one hundred thousand (100,000) horse power are constructed and 
installed and ready for service, and will pay to the United States as annual rental 
therefor, four per cent (4%) of the actual cost of acquiring lands and flowage 
rights, and of completing the locks, dam and power house facilities (but not in- 
cluding expenditures and obligations incurred prior to approval of this proposal 
by Congress), payable annually at the end of each lease year, except that during 
and for the first six (6) years of the lease period, the rentals shall be in the following 
amounts and payable at the following times, to wit: Two hundred thousand 
dollars ($200,000) one (1) year from the date when one hundred thousand 
(100,000) horse power is installed and ready for service, and thereafter two 
Punieel thousand dollars ($200,000) annually at the end of each year for five 

5) years. 
4. The Company will further pay to the United States during the period of the 

lease of Dam No. 2 thirty-five thousand dollars ($35,000) annually, in install- 
ments quarterly in advance, for repairs, maintenance, and operation of Dam No. 2, 
its gates and locks; it being understood that all necessary repairs, maintenance, 
and operation thereof shall be under the direction, care and responsibility of the 
United States during the said one hundred (100) year lease period; and the Com- 
pany, at its own expense, will make all necessary renewals and repairs incident to 
efficient maintenance of the power house, substructures, superstructures, ma- 
chinery and appliances appurtenant to said power house, and will maintain the 
same in efficient operating condition. 

5. At all times during the period of the lease of Dam No. 2 the Company will 
furnish to the United States, free of charge, to be delivered at any point on the 
lock grounds designated by the Chief of Engineers, U. S. Army, electric power - 
to an amount necessary for the operation of the locks, but not in excess of two 
hundred (200) horse power. 

6. As soon as the release of suitable construction equipment and labor forces 
at Dam No. 2 will permit, or at an earlier date if desired by the Company, the 
Company shall construct and complete, subject to the approval of the Chief of 
Engineers, U. S. Army, for the United States, Dam No. 3, its lock, power house, 
and all necessary equipment, all in accordance with plans and specifications pre- 
pared and to be prepared by the Chief of Engineers, U. S. Army, or by the Com- 
pany, at its option, and approved by the Chief of Engineers, U. S. Army, and 
progressively install the hydro-electric equipment in said power house adequate 
for generating approximately two hundred and fifty thousand (250,000) horse 
power, all the work aforesaid to be performed as speedily as possible at actual 
cost and without profit to the Company, it being understood that the necessary 
lands, flowage rights and rights-of-way shall be acquired by the United States 
through an agent to be named by the Company. 

7. The Company will lease from the United States, Dam No. 3, its power house, 
and all of its hydro-electric and operating appurtenances, except the lock, together 
with all lands and buildings owned or to be acquired by the United States con- 
nected with or adjacent to either end of the said Dam, for a period equal to the 
lease term of Dam No. 2 and its hydro-electric power equipment thereat as stated 
in paragraph 3 hereof, in order that said respective lease terms of the two Dams 
and the hydro-electric equipment thereat shall expire at the same time, the said 
period to begin from the date when structures and equipment of a capacity of 
eighty thousand (80,000) horse power are constructed and installed and ready for 
service, and will pay to the United States as annual rental therefor, four per cent 
(4%) of the actual cost of acquiring lands and flowage rights, and of constructing 
the lock, dam and power house facilities, payable annually at the end of each 
lease year, except that during and for the first three (3) years of the lease period 
the rentals shall be in the following amounts and payable at the following times, 
to wit: One hundred sixty thousand dollars ($160,000) one (1) year from the 
date when eighty thousand (80,000) horse power is installed and ready for service, 
and thereafter one hundred sixty thousand dollars ($160,000) annually at the 
end each year for two (2) years. Dams No. 2 and No. 3 shall be included in 
one lease. :
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8. The Company will further pay to the United States during the period of 
the lease of Dam No. 3 twenty thousand dollars ($20,000) annually, in install- 
ments, quarterly in advance, for repairs, maintenance and operation of Dam No. 
3, its gates and lock; it being understood that all necessary repairs, maintenance 
and operation thereof shall be under the direction, care and responsibility of the 
United States during the said one hundred (100) year period; and the Company 
at its own expense, will make all necessary renewals and repairs, incident to the 
efficient maintenance of the power house, substructures, superstructures, machin- 
ery and appliances appurtenant to said power house, and will maintain the same 
in efficient operating condition. 

9. At all times during the period of the lease of Dam No. 3, the Company will 
furnish the United States, free of charge, to be delivered at any point on the 
lock grounds designated by the Chief of Engineers, U. S. Army, electric power 
necessary for the operation of the said lock, but not in excess of one hundred (100) 
horse power. : 

10. For the purpose of enabling the Government to create and provide a sinking 
fund to retire the cost of Dam No. 3 at the end of the lease period, the Company 
will, at the beginning of the fourth (4th) year of the lease period, and semi-annually 
thereafter for the remaining term of the lease, pay to the United States Govern- 
ment, the sum of three thousand five hundred and five dollars ($3,505); and for 
the purpose of enabling the Government to create and provide a sinking fund to 
retire the cost of Dam No. 2 at the end of one hundred (100) years, the Company 
will at the beginning of the seventh (7th) year of the lease period, and semi- 
annually thereafter for the remaining term of the lease, pay to the United States 
Government the sum of nineteen thousand eight hundred and sixty-eight dollars 
($19,868). 

11. The Company agrees to purchase from the United States and the United 
States will sell the following properties, namely: 

(a) All of the property constituting Nitrate Plant No. 2 (as officially 
known and designated), including lands, power plants, buildings, material, 
machinery, fixtures, equipment, apparatus, appurtenances, tools and sup- 
plies, and the right, license and privilege to use any and all of the patents, 
processes, methods and designs which have been acquired and may be trans- 
ferred or assigned to a purchaser of Nitrate Plant No. 2 by the United States, 
together with the sulphuric acid units now in storage on the premises. 

(b) All of the property constituting Nitrate Plant No. 1 (as officially 
known and designated), including lands, power plants, buildings, material, 
machinery, fixtures, equipment, apparatus, appurtenances, tools, and sup- 
plies, and the right, li€ense and privilege to use any and all of the patents, 
processes, methods and designs which have been acquired and may be trans- 
ferred to a purchaser of Nitrate Plant No. 1 by the United States, but the 
Company shall not be obligated to operate Nitrate Plant No. 1 as an air 
nitrogen fixation plant. 

(¢) All of the property constituting the Waco Quarry (as officially known 
and designated), including rights-of-way and buildings, material, quarry 
tracks, machinery, railroad tracks, appurtenances, tools and supplies. 

(d) All of the property constituting the steam power plant, built and now 
owned by the Government at Gorgas, Alabama, on the Warrior River, 
including lands, rights-of-way, buildings, machinery, material, fixtures, 
apparatus, appurtenances, tools, and supplies, and the transmission line 
from the Gorgas steam plant to Nitrate Plant No. 2 at Muscle Shoals, and 
all other transmission lines belonging to the United States and connected 
with any of the aforesaid Government properties. 

12. The Company agrees to accept and the United States agrees to assign and 
transfer to the Company, all rights, title, interest, powers, and benefit belonging 
to or that may accrue to the United States or its legal agents as a party to its 
contract dated December 1, 1917, with the Alabama Power Company in con- 
nection with said Gorgas plant and transmission line, and the Company will 
assume all obligations and liabilities lawfully imposed upon the United States 
by said contract; but nothing in this paragraph shall be held to affect any question 
of the validity of any provision of said contract. 

13. As the purchase price for the foregoing piants and properties to be con- 
veyed to the Company by the United States, the Company will pay to the United 
States five million dollars ($5,000,000) in five installments as follows: One million 
dollars ($1,000,000) upon the acceptance of this offer, and one million dollars 
($1,000,000) annually thereafter until the purchase price is fully paid, with 
interest at the rate of five per cent (5%) per annum on deferred payments, with 
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the privilege of anticipating any or all such payments, possession to be delivered 
upon payment of the first of said installments, and deeds of conveyance to be 
delivered when full payment for said property has been made. ach of said 
deeds shall refer to or contain the provisions of this offer and said deeds shall be 
so drawn as to make such provisions covenants running with the land. 

14. This proposal contemplates and it is agreed that the purchase price for 
the property aforesaid shall not be diminished by reason of depreciation due to 
use or wear of buildings, machinery and equipment or to the action of the ele- 
ments, nor shall any claim be made for losses in or diminution of quantity of 
tools and supplies due to up-keep and maintenance during the period between 
the date hereof and the date of delivery of possession of said property; it being 
further understood that no inventory of the property need be taken, but that 
due care will be exercised by the United States in preserving and safeguarding 
the aforesaid real and personal property intact until possession thereof passes 
to the Company. If any part or parts of the aforesaid plants necessary for 
proper operation of same have been removed by the United States, said part or 
parts shall be returned when possession of said plants passes to the Company. 
Deeds of conveyance of real property shall warrant the title to be good and un- 
encumbered, but in accordance with and subject to the provisions set forth in 
paragraph 13 hereof. 

15. Inasmuch as the manufacture of commercial fertilizers for our soils and 
the sale and distribution of the same to the farmers and other users thereof con- 
stitute one of the principal considerations of this offer moving to the Govern- 
ment of the United States and its people, the Company expressly agrees that 
it will continuously throughout the lease period operate Nitrate Plant No. 2, 
using the most economical source of power at the approximate present annual 
capacity of its machinery and equipment in the production of nitrogen and other 
commercial fertilizer, mixed or unmixed according to market demand (said ca- 
pacity being equal to approximately one hundred ten thousand (110,000) tons 
of ammonium nitrate per annum, containing approximately forty thousand 
(40,000) tons of fixed nitrogen). If during the lease period said Nitrate Plant 
No. 2 is destroyed or damaged from any cause, the Company agrees to restore 
such plant within a reasonable time to its former capacity, and further agrees: 

(a) To determine by research whether by means of electric furnace 
methods and industrial chemistry there may be produced on a commercial 
scale fertilizer compounds of higher grade and at lower prices than farmers 
and other users of commercial fertilizers have ia the past been able to ob- 
tain, and to determine whether in a broad way the application of electricity 
and industrial chemistry may accomplish for the agricultural industry of 
the country what they have economically accomplished for other industries, 
and if so found and determined, to reasonably employ such improved 
methods. : 

(b) To maintain Nitrate Plant No. 2 in its present state of readiness or 
its equivalent, for immediate operation in the manufacture of materials 
necessary in time of war for the production of explosives. 

16. In order that farmers and other users of fertilizers may be supplied with 
fertilizeis at fair prices and without excessive profits, the Company agrees that 
the maximum net profit which it shall make in the manufacture and sale of 
fertilizer products shall not exceed eight per cent (8%) of the fair actual annual 
cost of production thereof. In order that this provision may be carried out 
the Company agrees to the creation of a Board of not more than nine (9) voting 
members, chosen as follows: The three (3) leading representatives farm organi- 
zations, national in fact, namely: The American Farm Bureau Federation, The 
National Grange, The Farmers’ Educational and Co-operative Union of America 
or their successor or successors (said successor or successors to be determined, 
in case of controversy, by the Secretary of Agriculture) shall each designate 
not more than seven (7) candidates for said Board in the first instance and 
thereafter, for succession in office, not more than three (3) candidates. The 
President shall nominate for membership on this Board not more than seven 
(7) of these candidates, selected to give representation to each of the above 
mentioned organizations, said nominations to be made subject to confirmation 
by the Senate, and there shall be two voting members of said Board selected 
by the Company: Provided, That not more than one shall be nominated by the 
President from the same state; that if the Senate shall not confirm all of said 
seven nominees the President shall send additional names from the said list of 
candidates until the Senate shall have confirmed seven: Provided further, That 
if either or any of said farm organizations or its or their successors by reason 
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of the expiration of its or their charter or ceasing to function or failing to main- 
tain its organization or for any cause or reason should decline, fail, or neglect 
to make such designations, then the Secretary of Agriculture shall make such 
designation or designations for such or all of said organizations as may so decline, 
fail, or neglect to make such designation; and if such designation is made by 
the Secretary of Agriculture for only one or two of said organizations, then 
such designation shall be made so as to give the remaining organization or 
organizations the same right and in the same proportion to designate candidates 
for said board as in the first instance and just as though all of said organizations 
were making such designations: Provided, however, that a failure to make desig= 
nations at any one time shall not thereafter deprive any organization of its 
original rights under this section. And provided further, That the terms of 
office of the first seven candidates nominated by the President and confirmed 
by the Senate on the designation of said farm organizations shall be as follows: 
Two for a period of two years, two for a period of four years, and the remaining 
three for a period of six years, and thereafter the nominations for membership 
on said board made by the President, except for unexpired terms, shall be for 
six years each. None of the members of said board shall draw compensation 
from the Government, except that any which may be nominated and confirmed 
on the designation of the Secretary of Agriculture under the provisions hereof 
shall receive from the Government their actual expenses while engaged in work 
on said board. A representative of the Bureau of Markets, Department of 
Agriculture, or its legal successor, to be appointed by the President, shall also 
be a member of the Board serving in an advisory capacity without the right 
to vote. The said Board shall determine what has been the cost of manufac- 
ture and sale of fertilizer products and the price which has been charged therefor, 
and, if necessary for the purpose of limiting the annual profit to eight per cent 
(8%) as aforesaid, shall regulate the price at which said fertilizer may be sold 
by the Company. For these purposes, said Board shall have access to the 
books and records of the Company at any reasonable time. In order that such 
fertilizer products may be fairly distributed and economically purchased by 
farmers and other users thereof, the said Board shall determine the equitable 
territorial distribution of the same and may in its discretion make reasonable 
regulation for the sale of all or a portion of such products by the company to 
farmers, their agencies or organizations. If and when said Board cannot agree 
upon its findings and determinations, then the points of disagreement shall be 
referred to the Federal Trade Commission (or its legal successor) for arbitration 
and settlement, and the decision of said Commission in such cases shall be final 
and binding upon the Board. 

17. Whenever, in the national defense, the United States shall require all or 
any part of the operating facilities at Nitrate Plant No. 2, for the production of 
materials necessary in the manufacture of explosives or other war materials, 
then the United States shall have the immediate right, upon five (5) days’ notice 
to the Company, to take over and operate the same, and the Company will supply 
the United States with hydroelectric power necessary for such operations, to- 
gether with the use of all patented processes which the United States may need 
which the Company owns or has the right to use. When required for national 
defense any of the Company’s personnel and operating organization necessary 
for operating any part of Nitrate Plant No. 2 in the manufacture of materials 
for explosives, or other war materials, shall be at the disposal of the United 
States. For the facilities and services aforesaid the United States shall protect 
the Company from losses occasioned by such use and shall return the said prop- 
erty in as good condition as when received and reasonably compensate the 
Company for the use thereof. All duly authorized agents and representatives 
of the United States shall have free access at all reasonable times to inspect and 
study all of the operations, chemical processes and methods employed by the 
Company at Nitrate Plant No. 2, provided that such agents and representa- 
tives shall not use the information and the facts concerning any of the Com- 
pany’s operations, except for the benefit and protection of the United States. 

18. In order that said Company may be supplied with electric power and the 
farmers and other users with fertilizers after the termination of the said one- 
hundred-year leases, should the United States elect not to operate said power 
plants but determine to lease or dispose of same, the Company shall have the 
preferred right to negotiate with the United States for such lease or purchase, 
and upon such terms as may then be prescribed by Congress. 

19. In addition to any other remedies that may be possessed by the United 
States, and as a further method of procedure in the event of the violation of any
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of the terms of this proposal or any contracts made in furtherance of its terms, 
the Company agrees that the Attorney-General may upon the request of the 
Secretary of War institute proceedings in equity in the District Court of the 
United States for the Northern District of Alabama for the purpose of can- 
celling and terminating the lease of Dam No. 2 or Dam No. 3, or both of them, 
because of such violation or for the purpose of remedying or correcting by injunc- 
tion, mandamus or other process, any act of commission or omission in violation 
of the terms of this proposal or any contract made in furtherance thereof. 

20. The above proposals are submitted for acceptance as a whole and not 
in part. Upon acceptance, the promises, undertakings, and obligations shall be 
binding upon the United States, and jointly and severally upon the undersigned, 
his heirs, representatives and assigns, and the Company, its successors and 
assigns; and all the necessary contracts, leases, deeds, and other instruments 
necessary or appropriate to effectuate the purposes of this proposal shall be 
duly executed and delivered by the respective parties above mentioned. 

Approved and signed by me at Dearborn, Mich., this thirty-first day of May, 
1922. 

Henry Forp. 

The bill H. R. 11903 was placed on the calendar, but was not 
reached for consideration prior to the adjournment of the Sixty- 
seventh Congress on March 4, 1923. Subsequent to the adjournment 
of Congress the Secretary of War conveyed to the Alabama Power Co. 
the interest of the Government in the Gorgas Warrior steam plant for 
a consideration amounting to $3,472,487.25. 

During the present session of the Sixty-eighth Congress a number 
of bills have fe introduced providing for the disposition of the 
Muscle Shoals project. Among them are H. R. 8, by Mr. Madden, 
which is identical with H. R. 11903, Sixty-seventh Congress, with the 
exception of a provision providing for the construction of a steam 
plant on the Warrior River and limiting the expenditure to the Gov- 
ernment to the amount received by the Government for its interest 
in the Gorgas Warrior River steam plant; H.R. 518, by Mr. McKenzie, 
which is identical with H.R. 11903, Sixty-seventh Congress, introduced 
by Mr. McKenzie and reported to the House at the Tast session, but 
which failed of action by the House; H. R. 3222, by Mr. Dickinson, 
which is practically identical with H. R. 518, with the exception that 
it provides that the proposition made by Mr. Ford shall come under 
and be subject to the provisions of the Federal water power act; and 
H. R. 6300, by Mr. Full, embodying the proposals by the Associated 
Power Companies, submitted to the Secretary of War, and through 
him to the Speaker of the House of Representatives. 

Open hearings on the subject were begun by the committee shortly 
after the organization of the House was Adie and in response to 
the request of your committee that any person interested submit his 
propositions through the office of the Secretary of War promptly, a 
nui.ber of proposals were submitted. 

Hearings continued practically every day, and those favoring some 
one of the bills above enumerated were heard, and in addition, others - 
appeared giving outlines of their proposals. Among these were repre- 
sentatives of the Union Carbide Co.; Mr. Elon H. Hooker, representing 
himself, Mr. W. W. Atterbury and Mr. James G. White; and Mr. J. H. 
Levering. : 

Before and during these hearings notice was given that any person 
that desired to make an offer or desired to be heard .on any 
offer would be accorded an opportunity to do so. This policy was 
carried out and the hearings were extended several times for the 
benefit of those who desired to make statements.
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Since no direct word had been received from Mr. Henry Ford during 
the consideration of this legislation in this session, the question arose 
whether his offer of May 31, 1922, still stood. The chairman of the 
Military Affairs Committee, Hon. Julius Kahn, telegraphed Mr. Ford. 
Mr. Ford replied he still stood by his offer of May 31, 1922, and that 
the provisions of the McKenzie bill with the so-called Madden amend- 
ments would be satisfactory to him. 

In order that the Members of the House may have a clear concep- 
tion of the Henry Ford proposal, we deem it proper at this point in 
the report to insert a copy of the Secretary of War's letter submitting 
the same to the Speaker of the House, together with a copy of the 
original proposal submitted to the committee, the report of Maj. Gen. 
Lansing H. Beach, Chief of Engineers, United States Army, on the 
same, including table showing amount of expenditures to date of 
report, the report of Maj. Gen. C. C. Williams, Chief of Ordnance, 
United States Army; the opinion of the Judge Advocate General of the 
United States Army, covering the legal questions involved in the con- 
tracts between the Government and the Alabama Power Co. and the 
Government and the Air Nitrates Corporation; and also the study of 
the Finance Division of the War Department. 

It is pertinent to state that the above-mentioned opinion of the 
Judge Advocate General was confirmed by the Attorney General of 
the United States in an opinion submitted to the committee and 
made a part of this report. 

WAR DEPARTMENT, 
Washington, February 1, 1922. 

The SPEAKER OF THE HOUSE OF REPRESENTATIVES. 

Sir: Soon after I assumed the duties of Secretary of War, suggestions were 
made to me by those interested in the development of the power plant and navi- 
gation at Muscle Shoals that I should recommend to Congress that an appro- 
priation be made to complete Dam No. 2 (Wilson Dam). In response to such 
suggestions I stated that when a proposal was made which would assure the 
Government a reasonable return on at least the additional money required to 
complete the project and an effective use of the development for commercial 
purposes, I would send it to Congress, as the power to dispose of these plants 
is vested in that branch of the Government. 

On July 8, 1921, in consequence of this statement and of some negotiations 
with the Chief of Engineers, United States Army, Mr. Henry Ford presented a 
proposal in writing, in which he offered a fixed annual rental of $1,200,000 for 
Dam No. 2 and its power plant and appurtenances, such rental to commence 
six years after the installation of equipment capable of producing 100,000 horse- 
power, and a rental of $200,000 to be paid annually during the first six years 
of the lease. On proposed Dam No. 3 he offered a fixed annual rental of $480,000 
commencing three years after 80,000 horsepower should be developed, and 
$160,000 per annum for the first three years of the lease period. Provision was 
made for certain upkeep charges and payments to be made toward a sinking 
fund estimated as sufficient to amortize approximately $48,000,000 of the cost 
of the dams. Under this proposal the United States was to undertake the com- 
pletion of Dam No. 2 and the construction of Dam No. 3. This offer was con- 
ditioned upon the United States selling to Mr. Ford nitrate plants No. 1 and 
No. 2, the Waco quarry and its equipment, and the Gorgas- Warrior steam plant 
and transmission line and appurtenances, all for the price of $5,000,000. 

The cost of completing the two dams is estimated by the Chief of Engineers to 
be at this time, in round figures, $50,000,000. Consequently I did not believe 
that the proposed rental was an adequate return on the Government's proposed 
investment and suggested that Mr. Ford modify his offer so that it would be 
based upon an annual payment equivalent to a rate of interest on the total 
cost to the Government of completing the projects. On January 13, 1922, Mr. 
Ford presented to me a proposed modification of his previous offer, by which 
he agreed to undertake the construction and completion, at actual cost and
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without profit, of the work referred to in his offer of July 8, 1921, and when com- 
pleted and ready for operation he offered to pay the United States as annual 
rental of the property an amount equal to 4 per cent of the total cost of such 
construction. 

At my suggestion Mr. Ford placed in one instrument his offer as modified, 
which was signed by him on January 25, 1922, and delivered to me on January 
27, and which I have the honor to transmit herewith for such action as Congress 
may deem appropriate. 

In brief, Mr. Ford offers to undertake the completion of Dam No. 2 and the 
construction of Dam No. 3 according to the Government’s plans, for which 
he shall be reimbursed the actual cost, and to lease the dams and power plants 
at an annual rental equivalent to 4 per cent of the cost to the Government of 
completing Dam No. 2 and constructing Dam No. 3 (exclusive of the cost of 
acquiring lands and flowage rights necessary for Dam No. 3). The rentals at 
4 per cent are to commence, respectively, in six years after Dam No. 2 has been 
completed to the point where equipment for 100,000 horsepower is installed 
and ready for service, and three years after the equipment to develop 80,000 
horsepower is installed and ready for service at Dam No. 3. In the meantime, 

~ during the six-year and three-year periods, respectively, he offers to pay upon 
Dam No. 2 an annual rental of $200,000, and on Dam No. 3, $160,000. His 
offer places upon the United States the responsibility for repair and maintenance 
of the two dams other than the power houses, which power houses and electrical 
equipment he agrees to maintain at his own expense in efficient operating condition. 

As compensation to the United States for the repair and upkeep of Dam No. 
2 and locks, he offers to pay the sum of $35,000 annually, and of Dam No.3 
and lock, the sum of $20,000 annually. He also agrees to furnish electricity 
for operating the locks at each of these dams without charge to the Government, 
and in addition he agrees to pay the sum of $23,373 semiannually for the purpose 
of building up a sinking fund to return to the United States at the end of the 
lease period a sum of money which he estimates, if invested at 4 per cent, will 
be approximately $49,000,000. As a condition of this offer he asks that the 
United States sell to him nitrate plants Nos. 1 and 2, the Waco quarry, and the 
Gorgas-Warrior steam plant, with all appurtenances, for the sum of $5,000,000, 
payable $1,000,000 down and the balance in annual installments of $1,000,000 
each, with 5 per cent interest on deferred payments. As a further considera- 
tion to the Government he agrees to operate nitrate plant No. 2 at the approx- 
imate present annual capacity of its machinery and equipment in the produe- 
tion of nitrogen and other fertilizer compounds throughout the lease period, 
and to maintain it in its present state of readiness, or its equivalent, for immediate 
operation in the manufacture of materials necessary in time of war for the pro- 
duction of explosives. He further agrees that the fertilizer produced at nitrate 
plant No. 2 shall not be sold at a profit in excess of 8 per cent of the actual annual 
cost of production thereof, and to turn over to the United States nitrate plant 
No. 2 whenever it shall be required for the national defense. He likewise asks 
for a preference in opportunity to purchase or lease the property at the end of the 
lease period and for the right, for a period not stated, to be supplied with electric 
power at reasonable rates in an amount equal to his average consumption during 
the previous 10 years in case the plant is operated and his company does not 
purchase or lease it. He also states that his proposal must be accepted as a 
whole and not in part. 

In order that you may the more readily understand just what Mr. Ford is pro- 
posing to buy and to lease, I shall state briefly what has occurred in connection 
with Government developments at Muscle Shoals, and the character of the Gov- 
ernment-owned property there. 

Without going into the preliminary history in connection with the proposals 
for the development and improvement of the Tennessee River, which might, if 
necessary, be traced to the year 1827, it is deemed sufficient for present 
purposes to invite attention to the letter over the signature of the Secretary of 
War, dated June 28, 1916, and printed as House Document No. 1262, Sixty- 
fourth Congress, first session, transmitting, with a letter from the Chief of Engi- 
neers, reports on preliminary examination and survey of Tennessee River be- 
tween Browns Island and the railroad bridge below the city of Florence, wherein 
is contained a full discussion of Dam No. 2, now known as the Wilson Dam, 
and the proposed Dam No. 3, referred to by Mr. Ford, but as to which no con- 
struction work has yet been undertaken. The commencement of construction 
work on the Dam No. 2 resulted from the authority contained in section 124 of the 
national defense act of June 3, 1916 (39 Stat. 166, 215), under which the Presi-
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dent, in a letter dated February 23, 1918, authorized the construction of said 
dam, as a result of which allotments have been made at various times amounting 
to $17,159,610.42 for its construction. The total expenditures on Dam No. 2 
have been $16,251,038.14; the greater part of the balance unexpended will be 
required to meet payments on contracts for power machinery for the dam. A 
large construction camp has been built, a railroad track laid to the site, complete 
construction plant assembled, and the dam itself approximately 30 per cent 
completed. 

Dam No. 2, when completed, will have a total length of 4,267 feet, of which 
2,890 feet is a spillway section, 1,221 feet will be the power-house section, and 156 
feet abutments and approaches. The height of the dam above present low water 
is 95 feet, including crest gates 18 feet in height. The total height from the 
bottom of the excavation for the foundations to the roadway on top of the dam 
will be 132 feet. There have been no expenditures on Dam No. 3, which is 
located 14.7 miles upstream from Dam No. 2. Dam No. 2, when constructed, 
will render 14.7 miles of Muscle Shoals navigable, while Dam No. 3 will over- 
flow the remaining portion of the rapids and will improve conditions of navigation 
for a distance of 63 additional miles. The present estimates of the Engineer 
Department for the completion of both Dam No. 2 and Dam No. 3 is $50,000,000. 
Engineers for Mr. Ford have presented a lower estimate, but Mr. Ford has not 
seen fit to guarantee the construction for this lower figure. 

Situated about 6 miles southwest from Dam No. 2, at Sheffield, Culbert 
County, Ala., adjacent to the city and along the Tennessee River, is United 
States nitrate plant No. 1, constructed by the United States during the war 
under an agreement with the General Chemical Co., approved by the Secretary 
of War on June 14, 1917, for use of its process and at a total cost of $12,887,941.31. 
The plant was built under the supervision of the Ordnance Department of the 
Army to produce 22,000 tons of ammonium nitrate per annum, using the direct 
synthetic ammonia (Haber process) of the General Chemical Co. The details of 
the process were not sufficiently perfected, however, and the plant proved 
unsuccessful in a test operation. The construction of the plant was started from 
an appropriation contained in the national defense act of June 3, 1916, and com- 
pleted from appropriations made for the national security and defense, arma- 
ment of fortifications and ordnance service. The total acreage of land embraced 
within the plant site is approximately 19,000 acres. The plant is now in an 
idle, stand-by condition, with part of the land leased for farm purposes. The 
cost of maintenance during the fiscal year 1921 was $75,506.42. 

At Muscle Shoals, Culbert County, Ala., 4 miles northeast of nitrate plant No. 
1, and 2 miles distant from Dam No. 2, is located United States nitrate plant 
No. 2. This plant was constructed under contract with the Air Nitrates Corpora- 
tion for the production of munitions of war under contract dated and executed 
June 8, 1918, at a total expense, including Waco quarry, of $67,555,355.09. 
The plant was built for an estimated capacity of 110,000 tons of ammonium 
nitrate per annum, using the cyanamid process of the American Cyanamid Co. 
The plant was successful in a two-weeks test operation with one-fifth of the 
plant in use, during which time 1,700 tons of ammonium nitrate were produced, 
as well as 2,200 tons of cyanamid not converted. The cost of building said 
plant was paid for out of the appropriations for armament of fortifications and 
ordnance service. The plant site, not including Waco quarry, embraces 2,306 
acres, acquired at a cost of $237,711. The plant is now in an idle stand-by 
condition, except the power plant located thereon, which was leased, together 
with a transmission line, to the Alabama Power Co., under the provisions of the 
act of July 28, 1892 (27 Stat., 321), by an instrument dated November 17, 1921, 
but revocable at any time. The cost of maintenance of said plant for the fiscal 
year 1921, including Waco quarry, was $201,674.63. 

Situated about 20 miles south of plant No. 2 in Franklin County, and 5 miles 
southeast of Russellville, Ala., is located what is known as Waco quarry, acquired 
by the United States in connection with the operation of nitrate plant No. 2, 
embracing an area of 460 acres, acquired at a total cost of $52,962.88. This 
quarry has a crushing plant sufficient to produce 2,000 tons of crushed and sized 
limestone per day. The total cost of said quarry, including buildings and plant, 
was $1,179,076.80, included, however, as an element of the total cost of nitrate 
plant No. 2. The plant is now in an idle stand-by condition and a portion of 
the land is teased for farm purposes. 

Situated about 88 miles southeast of nitrate plant No. 2, in Walker County, 
Ala., is located what is known as the Government-owned Warrior steam plant 
at Gorgas, Ala. This plant was constructed under contract with the Alabama 
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Power Co., dated December 1, 1917, on land owned or acquired by the said 
company. It was built in the vicinity of a coal mine with a view to using coal 
direct from the mines. It has a capacity of 30,000 kilowatts, and the electric 
power produced at said plant is carried over a transmission line extending a 
distance of about 88 miles to nitrate plant No. 2, to furnish power for the oper- 
ation of said plant. The total cost of the plant was $4,979,782.33. It was 
built and paid for from appropriations for armament of fortifications. This 
property is now being operated as a part of the Alabama Power Co.’s system 
on a rental basis as provided for in the contract for the construction thereof, 
and during the calendar year 1921 netted the Government approximately $75,000. 

Some question was raised in my mind as to the binding effect of certain pro- 
visions appearing in the contract for the construction of nitrate plant No. 2 by 
the Air Nitrates Corporation and in the contract for the construction of the 
Gorgas Warrior steam plant and transmission lines by the Alabama Power Co., 
which purported to give said companies options to purchase under certain con- 
ditions, but I have submitted these questions to the Acting Judge Advocate 
General, who is of the opinion that at the time these contracts were made there 
was no authority to sell said properties, and hence no authority to give an option 
for the purchase of same. He holds that as the Constitution vests in Congress 
the sole power to dispose of and make all needful rules and regulations regard- 
ing the property of the United States, and Congress not having authorized the 
Secretary of War to sell the same, the plenary power to dispose of such property 
still rests solely in Congress. The Acting Judge Advocate General has also 
held that the provision contained in section 124 of the national defense act 
directing that the plant therein authorized be operated solely by the Govern- 
ment and not in conjunction with any other industry or enterprise carried on 
by private capital, is applicable to the plant as a whole and is a restraint upon 
its sale. This construction, if justified, would prevent the lease or rental of 
the plant for private operation. The solution of the numerous legal questions 
involved naturally occasioned more or less delay in the consideration of the 
proposals. 

In this connection, I may say that the Air Nitrates Corporation has notified 
me in writing that it claims the right to exercise the option, which it claims to 
have under the terms of its construction contract, to purchase nitrate plant No. 2 
on as favorable terms as those offered by Mr. Ford for the property, should the 
United States determine to accept Mr. Ford’s offer. The Alabama Power Co. 
may make a similar claim in regard to the Warrior plant and line. 

To briefly summarize Mr. Ford’s offer for the above properties, the considera- 
tions running to the Government are: 

(a) Four (4) per cent on part of the capital necessary to complete the con- 
struction of the power project (no interest is proposed to be paid upon that part 
of the Government’s investment which goes to pay for lands and flowage rights 
for Dam No. 3, which item is estimated by the engineers to exceed $2,000,000 
in probable cost). 

(b) The payment of a sum semiannually into a sinking fund calculated to 
produce about $49,000,000 at the end of the lease periods. This payment 
amounts to $46,746 annually. In other words, Mr. Ford proposes to pay 
approximately $49,000,000 at the end of the lease period provided the Govern- 
ment has been able to invest his payments at 4 per cent per annum. 

(¢) Mr. Ford proposes to pay $35,000 a year for the upkeep of Dam No. 2 
and its locks, and the sum of $20,000 a year for the upkeep of Dam No. 3 and 
its lock. These payments are expected to meet the ordinary upkeep expense 
with which the Government is charged. Mr, Ford assumes the responsibility 
for upkeep and repair of the power houses and equipment, so that ultimately 
such equipment is expected to be turned back to the Government in approxi- 
mately as good condition as when received. 

(d) The proposal requires Mr. Ford’s company to operate nitrate plant No. 2 
to its approximate present capacity, which is estimated to be a production of 
110,000 tons of ammonium nitrate per annum, and to sell such product at a price 
not to return a net profit in excess “of 8 per cent of the actual annual cost of 
production.” 

(e) Mr, Ford’s company is to maintain nitrate plant No, 2 in its present state 
of readiness for immediate operation for the production of explosives, and is to 
turn it over to the Government, together with such of its personnel as may be 
required for the national defense, 

(f) The Government will be saved the: expense of maintaining and operating 
the present imperfect facilities for navigation at Muscle Shoals, amounting to 
from $35,000 to $85,000 per annum.



18 MUSCLE SHOALS, 

There are a number of advantages to the Government in the present proposal 
that were not apparent in the first offer. Mr. Ford’s original proposal of July 8, 
1921, contained two paragraphs dealing with the matter of amortization of the 
cost of construction of the two dams. The first of these paragraphs was num- 
bered 2, and reads as follows: 

“At the beginning of the seventh year of the lease period, and annually there- 
after, the company will pay to the United States a sum not greater than thirty- 
nine thousand five hundred thirty-seven dollars ($39,537) to retire, during the 
remaining period of ninety-four (94) years, the total cost of the Wilson Dam and 
its power house, substructures, superstructures, machinery, and appliances, 
including locks, all taken at forty million dollars ($40,000,000); the sinking fund 
investments to bear the highest rate of interest obtainable, but not less than four 
per cent (4 per cent) per annum.” 

The other paragraph was numbered 7 and reads as follows: 
“At the beginning of the fourth (4th) year of the lease period, and annually 

thereafter, the company will pay to the United States a sum not greater than 
seven thousand ten dollars ($7,010), to retire, during the remaining period of 
ninety-seven (97) years, the total cost of Dam No. 3 and its power house, sub- 
structures, superstructures, machinery and appliances, including lock, all taken 
at eight million dollars ($8,000,000); the sinking fund investments to bear the 
highest rate of interests obtainable, but not less than four per cent (4 per cent) 
per annum.” 

In the present proposal the subject of amortization is covered in one paragraph, 
numbered 10, which reads as follows: 

“For the purpose of enabling the Government to create and provide a sinking 
fund to retire the cost of Dam No. 3 at the end of one hundred (100) years, the 
company will, at the beginning of the fourth (4th) year of the lease period, and 
semiannually thereafter for the remaining term of the lease, pay to the United 
States Government, the sum of three thousand five hundred and five dollars 
($3,505) ; and for the purpose of enabling the Government to create and provide 
a sinking fund to retire the cost of Dam No. 2 at the end of one hundred (100) 
years, the company will at the beginning of the seventh (7th) year of the lease 
period, and semiannually thereafter for the remaining term of the lease, pay to 
the United States Government the sum of nineteen thousand eight hundred and 
sixty-eight dollars ($19,868). 

It will be observed that the provision for amortization in the last proposal is 
very much more favorable to the United States than it was in the offer of July 
8, 1921. By the earlier proposal the maximum amount which the Government 
could realize from the payments made by Mr. Ford at the end of the lease periods 
would be not to exceed $48,000,000 ($40,000,000 in the case of Dam No. 2 and 
$8,000,000 in the case of Dam No. 3). The annual payments were in no case to - 
exceed the amounts stipulated, which are the same in the present proposal as in 
the former proposal, but the former proposal contemplated a reduction in amount 
of annual payments to correspond to the excess over 4 per cent interest which 
might be earned by the sinking fund, whereas under the present proposal the 
fixed installments for amortization are to be paid regardless of the rate of interest 
earned by the fund. Therefore, if the United States should be able to invest the 
money at a higher rate of interest than four (4) per cent, the sinking fund at the 
end of the lease periods would amount to very much more than $48,000,000. 
This may be best shown by the following table: 

Amount retired by Mr. Ford's sinking fund at various rates of interest, compounded - 

  

  

  

        

semrannually. 3 

Semi- Life of Amount retired at following interest rates. 

Account of— aon fund 

ments. | (7885) | 4 por cent. | 43 per cent. | 43 per cent. | 5 per cent. | 6 per cent. 

Dam No. 2......| $19,868 94 | $40,919,798 | $48,783,949 | $58,319. 359 | $83, 718,007 | $176,030, 810 
Dam No. 3...... 3,505 97 | 8,152,137 | 9,786,054 | 11,780,690 | 17,150,545 | 37,103,880 

ad Ie Sl 49,071,935 | 58,570,003 | 70,100,049 | 100,868,642 | 213,134,690           

Note.—Payments are to be made into sinking fund semiannually, at the beginning of each semiannual 
interest period. This sinking (or retirement) fund has nothing to do with Mr. Ford’s interest payments, 
but represents a separate fund to be invested at the highest interest rate obtainable for the purpose of 
returning to the Government within the lease period the largest amount possible, with the above semi- 
annual payments, consistent with safe investment. 
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Should the dams be constructed at a cost of not to exceed $42,000,000, as 
extimated by Mr. Ford’s engineers, there would be left to apply on the investment 
of the Government heretofore made whatever the amortization payments would 
produce in excess of the $42,000,000. If the amortization fund should be in- 
vested continuously at 4 per cent there would be at least $7,000,000 to be thus 
applied, but should it be invested at a greater rate of interest, the amount would 
be increased as shown by the table. 

The provision for renewal of the lease which was contained in the proposal of 
July 8, 1921, was numbered 11, and reads as follows: 

‘‘At any time prior to the expiration of said lease period of one hundred (100) 
years the company shall have the right to negotiate with the Government for a 
renewal of the leases for the two above dams, their power houses, etc. In the 
event of disagreement as to terms of the renewal, the United States and the 
company shall each appoint an arbitrator, and these arbitrators shall choose a 
third. The decision of the arbitration board of three shall be final and binding 
upon both parties.” 

The effect of this provision was to bind the United States to a renewal of the 
lease for 100 years on such terms as should be determined to be just by a board 
of arbitration. Under the new proposal the renewal clause is contained in 
paragraph 17, which reads as follows: 

“In order that said company may be supplied with electric power and the 
farmers with fertilizers after the termination of the said ene-hundred-year leases, 
should the United States elect not to operate said power plants but determine to 
lease or dispose of same, the company shall have the preferred right to negotiate 
with the United States for such lease or purchase and upon such terms as may 
then be agreed upon. If the said leases are not renewed or the property covered 
thereby is not sold to said company, its successors or assigns, any operation or 
disposal thereof shall not deprive the company, its successors or assigns, of the 
right to be supplied with electric power at reasonable rates and in amount equal 
to its needs, but not in excess of the average amount used by it annually during 
the previous ten years.” 

This paragraph does not bind the United States to a renewal of the lease and 
is in no way an attempt to control the policy of Congress beyond the one-hundred- 
year period of the present lease, except to preserve to Mr. Ford’s company ‘the 
preferred right to negotiate with the United States for such lease or purchase and 
upon such terms as may then be agreed upon.” It also attempts to preserve 
for the company a right to be supplied with electric power, for a period not stated, 
‘““at reasonable rates’ in the event the power plants are operated or disposed 
of to some one other than the company. 

In Mr. Ford’s offer of July 8, 1921, no provision was made, except possibly by 
inference, as to who should bear the expense of renewals, repairs, and maintenance 
on the power houses, machinery, and appliances which will be erected and installed 
in connection with the dams. Paragraphs 4 and 8 of the present proposal impose 
the obligation upon Mr. Ford’s company of making such renewals and repairs and 
effecting such maintenance at its own expense. These provisions impose upon Mr. 
Ford a considerable obligation. 

Under the first proposal the United States was to undertake the building of the 
dams and power plants, but under the present offer Mr. Ford’s company is to do 
the construction work in accordance with plans and specifications prepared or 
approved by the Chief of Engineers. 

The proposal of July 8, 1921, contained no provision for a termination of the 
leases in case of default. Paragraph 18 of the present proposal applies substan- 
tially the same provisions to Mr. Ford’s proposed leases as are contained in the 
present water-power act. 

Paragraph 19 of the present proposal, except the first sentence thereof, had no 
counterpart in the original proposal of July 8, 1921. The new matter reads as 
follows: 

“Upon acceptance, the promises, undertakings, and obligations shall be bind- 
ing upon the United States, and jointly and severally upon the undersigned, his 
heirs, representatives, and assigns, and the company, its successors and assigns; 
and all the necessary contracts, leases, deeds, and other instruments necessary 
or appropriate to effectuate the purposes of this proposal shall be duly executed 
and delivered by the respective parties above mentioned.” 

Apparently this is an attempt on Mr. Ford’s part to express a personal obliga- 
tion to assure the performance of the contracts which are to be made by the 
company which he is to organize. It might be contended that this language is 
susceptible of a construction to the effect that Mr. Ford is personally bound
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only to see that his company enters into the contracts required to carry out the 
terms of the proposal, and this point should be cleared up so that there can be 
no question as to its proper construction. There should be some assurance that 
the contracts made by the proposed company will be carried oyt or some 
penalty imposed for failure to perform. 

In the event Mr. Ford’s proposal is accepted, the Government must make new 
appropriations amounting to $40,000,000 to $50,000,000, of which Mr. Ford’s 
company will have the benefit for approximately 100 years at 4 per cent. The 
company is, of course, bound to keep nitrate plant No. 2 in a condition to produce 
explosives, which, as a matter of preparedness, is of great value to the Govern- 
ment, as, no doubt, a plant fully organized and in production would be available 
far sooner than one maintained merely in stand-by. Nevertheless, Mr. Ford is 
offering but $5,000,000 for the title to the two nitrate plants, the Waco quarry, 
the Gorgas-Warrior steam plant, transmission lines, and appurtenances. That 
Congress may the better understand the value of the property for which Mr. 
Ford is offering this $5,000,000, I am attaching to this letter, as Exhibit A, a 
statement prepared by the Chief of Ordnance showing the cost and estimated 
salvage value of these properties. From the table contained in this statement it 
will be seen that these properties cost the United States approximately $85,000,000 
and that as scrap they are estimated to be worth $8,812,000. However, the last 
column of the table in Exhibit A indicates that the Chief of Ordnance believes 
the War Department can dispose of the property for $16,272,000. Mr. Ford 
is bound by his proposal to operate nitrate plant No. 2, but there is no legal 
obstacle to prevent his disposing of the other properties to which he gets title. 

Should he be able to obtain what the Chief of Ordnance estimates that the 
Government can secure for the various items, namely, $3,000,000 for the Warrior 
plants, which have an installation of 40,000 horsepower, and $600,000 for nitrate 
plant No. 1, and dispose of the Warrior-Muscle Shoals transmission line as a 
transmission line and not as scrap for $675,000, and should he obtain $357,600 
for the Waco quarry he would have left the nitrate plant No. 2, with its 80,000- 
horsepower steam plant, at a cost to him of less than $400,000. The interest 
on the proceeds of such possible sales would amount to a very large sum during 
the terms of the proposed contract. The present revenue from rental of the 
power plant at nitrate plant No. 2 is a minimum of $120,000 per annum with a 
possibility that in event of operation it may run to $260,000. The cost cf 
maintenance of nitrate plant No. 2 was approximately $200,000 during the 
fiscal year 1921. The total horsepower developed by the three steam plants to 
which Mr. Ford will get title is 125,000, which practically doubles the all-season 
or primary horsepower to be developed at Dam No. 2 (approximately 500,000 
of the horsepower that is to be developed at Dam No. 2 will not be available 
365 days in the year). 

Inasmuch as I am without authority in law to accept Mr. Ford’s offer or dis- 
pose of the property as a whole, either by sale or by lease, it is peculiarly the 
provinee of Congress to weigh the considerations which will pass to the respective 
parties to the proposed arrangement and to determine whether or not the ad- 
vantage to the Government in having nitrate plant No. 2 maintained in readiness 
for the manufacture of explosives and in actual production of fertilizer, together 
with the improvements to navigation, is of sufficient importance to justify the 
proposed departure from the present policy of the law in regard to dealing with 
the water-power resources of the Nation, and to warrant leasing to Mr. Ford 
Government property so for long a period at the rental proposed. 

If Mr. Ford’s proposal be accepted by Congress, I suggest that there should be 
certain modifications made to safeguard the Government’s interest. As hereto- 
fore stated, there should be some assurance that the contracts made by his pro- 
posed company will be carried out. 

I also suggest that the cost of acquiring the lands and flowage rights necessary 
for Dam No. 3 should be included in the sum upon which Mr. Ford is to pay 
4 per cent interest as rent. The omission of the cost of these lands from this 
computation is more serious than would be the ommission of the provision for a 
sinking fund, for the annual interest at 4 per cent on the cost of such lands and 
rights, if used for that purpose, would amortize a sum much larger than that 
provided for in paragraph 10 of Mr. Ford’s proposal. 

In case the proposed company sells any or all power developed at either or both 
of these dams, it should be required to do so under terms and conditions imposed 
by the Federal Power Commission or the Public Service Commission of Alabama, 
in the manner required of other power companies. 

I believe it would be better policy to limit the contract to a term of 50 years, 
to conform to the established policy of the Federal Government as set out in the  
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water power act. In my opinion, a contract such as that proposed, for a period 
of 100 years, is not a wise general policy, in view of the unknown possibilities 
surrounding water-power developments and the probability of changes which 
may be made, especially in the transmission of power. 

While paragraphs 4 and 8 of the present proposal provide that Mr. Ford's 
company is to pay to the United States annually the sum of $35,000 on Dam 
No. 2 and $20,000 on Dam No. 3 for repairs, maintenance, and operation of the 
dams, gates, and locks, Congress may well consider whether it would be more 
desirable to have Mr. Ford maintain the property and omit these payments. 

If Mr. Ford’s proposal be not accepted, it is my opinion that Dam No. 2 
(Wilson Dam) should be completed by the Government, and that the power 
requirements for commercial purposes, the benefits to navigation, as well as the 
possible needs of the Government, would warrant this expenditure. If this were 
done, the Government may itself undertake to sell the product to the best ad- 
vantage. In such case the amount of the Government’s present proposed invest=- 
ment would be very materially reduced, because Dam No. 3, costing from 
$18,000,000 to $25,000,000, would not be built. At Dam No. 2 it would not be 
necessary to make the full installation of power plant until the market should 
require such installation. 

This partial installation would effect a saving of present investment in at 
least the sum of $3,000,000, leaving, according to the Chief of Engineers’ esti- 
mate, not to exceed $22,000,000 to be invested by the Government at this time, 
instead of $40,000,000 to $50,000,000. The analysis made by the Chief of 
Engineers (hereto attached as Exhibit B) shows a loss in excess of $15,000,000 
due to delay in the receipt of returns from rentals. Such a large loss would 
hardly be justified in case the investment is to ultimately bear but 4 per cent 
interest if there were not other considerations which are beneficial both to the 
Government and the people of that vicinity. : 

At this time when there is a large amount of unemployment it is not without 
importance to consider the advantage to the Nation of the employment of the 
large amount of labor required in undertaking this development. I therefore 
urge that Congress give early consideration to this matter, not only to settle a 
controverted question, but to furnish employment on a large scale. 

I am attaching hereto the following exhibits which may prove helpful to 
Congress: 

Exhibit A: Proposal of Henry Ford dated July 8, 1921; 
Exhibit B: Letter from Henry Ford dated January 11, 1922, modifying the 

proposal of July 8, 1921; 
Exhibit C: Proposal of Henry Ford dated January 25, 1922; 
Exhibit D: Memorandum from the Chief of Ordnance: 
Exhibit E: Memorandum from the Chief of Engineers; 
Exhibit F: Cost statement of nitrate plants No. 1 and No. 2 and Warrior- 

Sheffield power station and transmission line; and 
Exhibit G: Memorandum from Maj. John A. Smith, Judge Advocate Generals 

Office. 
I shall be glad to place at the disposal of Congress any additional information 

which it may desire. 
Respectfully, 

Joan W. Weeks, Secretary of War. 

  

Exuaisir A. 

DeArBorN, MicH., July 8, 1921. 
Gen. Lansing H. Bracs, 

Chief of Engineers, United States Army, Washington, D. C. 
Sir: In response to your advice that the Government invites an offer for the 

power at the Musele Shoals Wilson Dam, on my part or on the part of a company 
to be formed by me (and throughout this proposal to be called the company), I 
hereby and through you place at the disposal of the President, the Secretary of 
War, and Congress the following tender: 

1. If the United States will promptly resume construction work on the Wilson 
Dam, and as speedily as possible complete the construction of the dam, and pro- 
gressively install hydroelectric facilities and equipment for generating 600,000 
horsepower, then the company will agree to lease from the United States the 
Wilson Dam, its power house, and all of its hydroelectric and operating appurte-



29 MUSCLE SHOALS. 

nances, together with all lands and buildings owned by the United States, con- 
nected with and adjacent to either end of the Wilson Dam, for a period of one 
hundred (100) years from the date of the completion of the dam and its power- 
house facilities; and the company will pay to the United States six (6) per cent on 
the remaining cost of the locks, the dam, and power-house facilities, taken at 
twenty million dollars ($20,000,000), in payments of one million two hundred 
thousand ($1,200,000) annually, except that during the first six years of the lease 
period payments shall begin and be made annually as follows: 

Two hundred thousand dollars ($200,000) one year from the date when 100,000 
horsepower is generated and continuously ready for service, and thereafter two 
hundred thousand dollars ($200,000) annually at the end of each year for five 
ears. After the first six years payment of one million two hundred thousand 
dollars ($1,200,000) shall be made annually, at the end of each calendar year, 
during the lease period. 

2. At the beginning of the seventh year of the lease period, and annually 
thereafter, the company will pay to the United States a sum not greater than 
thirty-nine thousand five hundred thirty-seven dollars ($39,537) to retire, during 
the remaining period of ninety-four (94) years, the total cost of the Wilson Dam 
and its power house, substructures, superstructures, machinery and appliances, 
including locks, all taken at forty million dollars ($40,000,000); the sinking fund 
investments to bear the highest rate of interest obtainable, but not less than 
four per cent (4 per cent) per annum. 

3. The company will further agree to pay to the United States thirty-five 
thousand dollars ($35,000) annually for repairs, maintenance, and operation of 
the dam, gates, and locks at Wilson Dam; all repairs, maintenance, and opera- 
tion of the same to be under the direction, care, and responsibility of the United 
States during the hundred (100) year period. 

4. The company will furnish the United States, free of charge, delivered at a 
point on the lock grounds designated by the Chief of Engineers, electric power not 
to exceed two hundred (200) horsepower, for the operation of the locks. 

5. If the United States shall accept the above proposal for leasing the Wilson 
Dam and its power installation, then as a condition of acceptance the company 
will ask that, immediately upon the release of suitable construction equipment and 
facilities at the Wilson Dam, and upon the release of labor forces, the United 
States will forthwith proceed to construct and fully complete with reasonable 
promptness Dam No. 3, as designed and proposed by the United States Engineers, 
the power installation at Dam No. 3 to be taken in this proposal at two hundred 
fifty thousand (250,000) horsepower. 

6. When the lock, dam, and power house installation at Dam No. 3 are com- 
pleted, the company offers to lease Dam No. 3, its power house and all of its 
hydroelectric and operating appurtenances for a period of one hundred (100) 
years from the date of the completion of the dam and its power house facilities, 
and the company will pay to the United States six per cent (6 per cent) on the 
cost of the dam, lock, and power house facilities, taken at a cost of eight million 
dollars ($8,000,000), in payments of four hundred eighty thousand dollars 
($480,000) annually, except that during the first three years of the lease period 
payments shall begin and be made annually as follows: 

One hundred sixty thousand dollars ($160,000) one (1) year from the date 
when eighty thousand (80,000) horsepower is generated and continuously ready 
for service, and thereafter one hundred sixty thousand dollars ($160,000) an- 
nually at the end of each year for two years. If and when, after the first three 
years, the entire power-house generating equipment of two hundred fifty thou- 
sand (250,000) horsepower is continuously ready for service, payments of four 
hundred eighty thousand dollars ($480,000) shall be made annually at the end 
of each calendar year during the remaining ninety-seven (97) years of the 
lease period. 

7. At the beginning of the fourth (4th) year of the lease period, and annually 
thereafter, the company will pay to the United States a sum not greater than seven 
thousand and ten dollars ($7,010), to retire during the remaining period of ninety- 
seven (97) years the total cost of Dam No. 3 and its power house, substructures, 
superstructures, machinery, and appliances, including lock, all taken at eight 
million dollars ($8,000,000), the sinking-fund investments to bear the highest 
rate of interest obtainable, but not less than four (4) per cent per annum. 

s. The company will further agree to pay to the United States twenty thousand 
dollars ($20,000) annually for repairs, maintenance, and operation of dam, gates, 
and lock at Dam No. 3; all repairs, maintenance, and operation of the same to be 
under the direction, care, and responsibility of the United States during the one 
hundred (100) year period. 
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9. The company will furnish the United States, free of charge, at Dam No. 3, 
to be delivered at a point on the lock grounds designated by the Chief of Engineers, 
SloeirioponeE not in excess of one hundred (100) horsepower for the operation of 
the lock. 

10. If the United States shall accept the above several proposals in their 
entirety, then the company offers to purchase from the United States the following 
properties, viz: 

(a) All of the property at nitrate plant No. 2 and its adjacent steam-power 
plant, land, building, material, machinery, fixtures, equipment, apparatus, ap- 
purtenances, tools, supplies, and the right, license, and privilege to use any and 
all of the patents, processes, methods, and designs which have been acquired by 
the United States (and which the United States has a right to transfer and 
assign the use of to any purchaser of nitrate plant No. 2), together with the 
sulphuric-acid units now in storage on the premises. 

(b) All of the properties of the United States at nitrate plant No. 1, its steam- 
power plant, land, buildings, material, machinery, fixtures, equipment, apparatus, 
appurtenances, tools, supplies, and the right, license, and privilege to use any 
and all of the patents, processes, methods, and designs appertaining to said 
nitrate plant No. 1 which have been acquired by the United States; but nitrate 
plant No. 1 shall not be operated as an air nitrogen fixation plant as designed to be. 

(¢) All of the property at the quarry of the United States, known as the Waco 
quarry, including all material, buildings, quarry tracks, machinery, railroad 
tracks, tools, and other equipment. 

(d) Also the steam plant, built and owned by the Government at Gorgas, Ala., 
on the Warrior River, including material, buildings, machinery, fixtures, apparatus, 
appurtenances, tools, supplies, and the transmission line from the Gorgas steam 
plant to nitrate plant No. 2, at Muscle Shoals; the United States to acquire title 
to the right-of-way lands necessary along the transmission line, and also to 
acquire the title to the land and site occupied by the steam plant and by all 
Government buildings and other structures at the Gorgas steam plant. 

For the foregoing plants and other properties, as set forth and described above 
under a, b, ¢, d, the company offers to pay the United States five million dollars 
($5,000,000), the terms of payment to be agreed upon between the Secretary of 
War and the company, the Secretary of War having the authority to dispose of 
said plants and other properties as above enumerated. 

11. At any time prior to the expiration of said lease period of one hundred (100) 
years, the company shall have the right to negotiate with the Government for a 
renewal of the leases for the two above dams, their power houses, etc. In the 
event of disagreement as to terms of the renewal, the United States and the 
company shall each appoint an arbitrator, and these arbitrators shall choose a 
third. The decision of the arbitration board of three shall be final and binding 
upon both parties. 

12. If the United States agrees to sell, and the company purchases these 
several properties, nitrate plants, quarry, steam power plants, transmission 
lines, etec., and at prices and on terms mutually satisfactory, the company will 
operate nitrate plant No. 2 to approximate present capacity in the production 
of nitrogen and other fertilizer compounds, with the following special objectives: 

(a) To determine by research on a commercial scale whether by means of 
electric furnace methods and industrial chemistry there may be produced fer- 
tilizer compounds of higher grade and at cheaper prices than the fertilizer-using 
farmers have in the past been able to procure, and to determine whether in a 
broad way the application of electricity and industrial chemistry may do for the 
agricultural industry of the country what they have economically accomplished 
for other industries. 

(b) To maintain nitrate plant No. 2 in a state of readiness to be promptly 
operated in the manufacture of materials necessary in time of war for the pro- 
duction of explosives. 

13. If the above offers of the company are accepted by the United States, and 
if the agreement between the Secretary of War and the company can be made 
for the purchase of the above-described properties, it will naturally and reason- 
ably follow that the buyers of fertilizers will desire to be assured that fertilizers 
produced at nitrate plant No. 2 shall be sold at fair prices and without excessive 
rofits. 

> 14. To meet this reasonable expectation on the part of the farmers of the 
country who buy fertilizer, the company proposes that the maximum net profit 
which it shall make in the manufacture and sale of fertilizer products at nitrate 
plant No. 2 shall not exceed eight per cent (8 per cent). The company also
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suggests that a board be created composed of officially designated members and 
representatives of farmers’ national organizations, such as the American Farm 
Bureau Federation, the National Grange, and the Farmers’ Union, together with 
a representative from the Bureau of Markets of the Agriculture Department (to 
be an ex officio member of this board, serving in an advisory capacity, without 
right to vote) and two representatives of the company. It is expected that the 
board should have access to the books and records of the company at any reason- 
able time and that its duty shall be to investigate costs and revenues and to 
determine for public information whether the profits of the company are being 
kept within the established limit of eight per cent (8 per cent), as above set 
forth; and it is also suggested that this board determine upon the territorial 
distribution of fertilizers produced at nitrate plant No. 2. If and when this board 
can not agree upon its findings and determinations, then the points of disagreement 
by the board, at any time, shall be referred to the Federal Trade Commission 
for arbitration and settlement, and the decision of the trade commission shall 
be final and binding upon the board. 

15. Whenever, in the event of war, the United States shall require any part 
of the operating facilities of nitrate plant No. 2 for the production of materials 
necessary in the manufacture of explosives then the United States shall have 
the immediate right, upon notice to the company, to take over and operate the 
same for the national defense of the country, and the company will supply the 
United States with hydroelectric power necessary for such operations, together 
with the use of all patented processes which the United States may need in time 
of war for munition purposes and which the company owns and has the right 
to use, and any of the company’s personnel and operating organizations required 
in times of war for operating any part of nitrate plant No. 2 in the manufacture 
of materials for explosives shall be at the disposal of the United Statse. All 
duly authorized agents and representatives of the United States shall have free 
access at all reasonable times during the lease period to inspect and sti 7 all 
of the operations, chemical processes, and methods employed by the company 
at nitrate plant No. 2, provided that such agents and representatives shall not 
use the information and the facts about any of the company’s operations, except 
for the benefit and protection of the United States. 

16. It will be obvious to you that, should the above proposals and offers of the 
company be accepted by the United States, there will be many details in the lease 
and purchase agreements to be worked out; but it is believed that the above will 
furnish all of the information required for decision by the United States upon the 
tender herein submitted. 

17. The above proposals of the company are submitted as a whole and not in 
art. 

P 18. The plans of the company with respect to its hydroelectric power needs are 
such that it is hoped that you, and those to whom you refer these proposals, will 
be able to arrive at prompt decisions regarding the company’s offer, and that it 
can be confidently expected that the undersigned will very soon receive an 
answer to this communication. 

Respectfully, 
Henry Forbp. 

  

ExHIiBIT B. 

DeArBORN, MicH., January 11, 1922. 
Hon. J. W. WEEKS, 

Secretary of War, Washington, D. C. 

My Dear Mr. SEcrRETARY: Referring to offer of July 8, 1921. 
The company proposes to undertake the construction and completion, at actual 

cost, of all the work referred to; and when completed and ready for operation will 
pay the United States Government as annual rental of the property an amount 
equal to 4 per cent of the total cost of such construction. 

Very truly, yours, 
Henry Forbp. 
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Exuisir C. 

PROPOSAL OF HENRY FORD FOR THE COMPLETION AND LEASING OF THE DAMS AND 

HYDROELECTRIC POWER PLANTS AT MUSCLE SHOALS AND FOR THE PURCHASE 

OF NITRATE PLANT NO. 1, NITRATE PLANT NO. 2, THE WACO QUARRY, AND 

THE GORGAS WARRIOR RIVER STEAM PLANT, ALL IN THE STATE OF ALABAMA. 

Whereas the United States, through the Chief of Engineers, United States 
Army, invited the undersigned to submit an offer for the power to be developed 
at the Muscle Shoals Wilson Dam (hereinafter referred to as Dam No. 2); and 

Whereas the undersigned did, under date of July 8, 1921, submit to the Chief 
of Engineers an offer for the consideration of the President, the Secretary of War, 
and Congress, which offer proposed a lease based upon the completion of Dam 
No. 2, and the construction of Dam No. 3 (as designated by the United States 
Engineers in House Doc. 1262, 64th Cong., 1st sess., and hereinafter referred to 
as Dam No. 3) and of their power houses, by the United States, and the payment 
by the undersigned of a fixed annual rental therefor, and proposed to purchase 
Nitrate Plant No. 1 at Sheffield, Ala.; nitrate plant No. 2 at Muscle Shoals, 
Ala.; Waco quarry, near Russellville, Ala.; and the Warrior steam plant at 
Gorgas, Ala., and all transmission lines connected with said plants; and 

Whereas the undersigned, at the invitation of the Secretary of War, did, on 
January 11, 1922, submit a modification of his former proposal, based upon the 
construction and completion by a company to be formed by him, of all the work 
referred to in the offer of July 8, 1921, aforesaid, the actual cost of said work to 
be borne by the United States, and agreed on behalf of said company to pay 
four per cent (4 per cent) of the actual cost of completing said plants, structures, 
works, and improvements as annual rental for the lease thereof; 

Now, therefore, in lieu of said offer of July 8, 1921, and in accordance with 
said modification of January 11, 1922, the undersigned hereby submits to the 
Secretary of War, and through him for appropriate action by the President and 
Congress, the following offer, which shall become a binding agreement upon 
approval of same by Congress: : 

1. For the purpose of carrying out the terms of this agreement, the under- 
signed will form a corporation (hereinafter referred to as the company), to be 
controlled by the undersigned, which company will immediately enter into and 
execute all necessary or appropriate instruments of contract to effectuate this 
agreement. . 

2. The company shall complete for the United States the construction work on 
Dam No. 2, its locks, power house, and all necessary equipment, all in accordance 
with the plans and specifications prepared or to be prepared or approved by the 
Chief of Engineers, United States Army, and progressively install the hydro- 
electric equipment in said power house adequate for generating approximately 
six hundred thousand (600,000) horsepower, all the work of aforesaid to be per- 
formed as speedily as possible at actual cost and without profit to the company, 
it being understood that the necessary lands and flowage rights, including lands for 
Iplinny and terminal connections, have been or will be acquired by the United 
tates. 
3. The company will lease from the United States Dam No. 2, its power house 

and all of its hydroelectric and operating appurtenances, except the locks, together 
with all lands and buildings owned or to be acquired by the United States con- 
nected with or adjacent to either end of the said dam, for a period of one hundred 
(100) years from the date when structures and equipment of a capacity of one hun- 
dred thousand (100,000) horsepower are constructed and installed and ready for 
service, and will pay to the United States as annual rental therefor four per cent 
(4 per cent) of the actual cost of acquiring lands and flowage rights, and of com- 
pleting the locks, dam, and power-house facilities (but not including expenditures 
and obligations incurred prior to approval of this proposal by Congress), payable 
annually at the end of each lease year, except that during and for the first six (6) 
years of the lease period the rentals shall be in the following amounts and payable 
at the following times, to wit: Two hundred thousand dollars ($200,000) one (1) 
year from the date when one hundred thousand (100,000) horsepower is installed 
and ready for service, and thereafter two hundred thousand dollars ($200,000) 
annually at the end of each year for five (5) years. 

4. The company will further pay to the United States during the period of the 
lease of Dam No. 2 thirty-five thousand dollars ($35,000) annually, in install- 
ments quarterly in advance, for repairs, maintenance, and operation of Dam 
No. 2, its gates and locks, it being understood that all necessary repairs, mainte-
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nance, and operation thereof shall be under the direction, care, and responsibility 
of the United States during the said one hundred (100) year lease period; and 
the company, at its own expense, will make all necessary renewals and repairs 
incident to efficient maintenance of the power house, substructures, superstruc- 
tures, machinery, and appliances appurtenant to said power house, and will 
maintain the same in efficient operating condition. 

5. At all times during the period of the lease of Dam No. 2 the company will 
furnish to the United States, free of charge, to be delivered at any point on the 
lock grounds designated by the Chief of Engineers, United States Army, electric 
power to an amount necessary for the operation of the locks, but not in excess of 
two hundred (200) horsepower. 

6. As soon as the release of suitable construction equipment and labor forces 
at Dam No. 2 will permit, or at an earlier date if desired by the company, the 
company shall construct and complete for the United States Dam No. 3, its 
lock, power house, and all necessary equipment, all in accordance with plans 
and specifications prepared and to be prepared by the Chief of Engineers, United 
States Army, or by the company, at its option, and approved by the Chief of 
Engineers, United States Army, and progressively install the hydroelectric equip- 
ment in said power house adequate for generating approximately two hundred 
fifty thousand (250,000) horsepower, all the work aforesaid to be performed as 
speedily as possible at actual cost and without profit to the company, it being 
understood that the necessary lands, flowage rights, and rights of way shall be 
acquired by the United States. 

7. The company will lease from the United States Dam No. 3, its power house 
and all of its hydroelectric and operating appurtenances, except the lock, together 
with all lands and buildings owned or to be acquired by the United States con- 
nected with or adjacent to either end of the said dam, for a period of one hundred 
(100) years from the date when structures and equipment of a capacity of eighty 
thousand (80,000) horsepower are constructed and installed and ready for service, 
and will pay to the United States as annual rental therefor four per cent (4 per 
cent) of the actual cost of constructing the lock, dam, and power-house facilities, 
payable annually at the end of each lease year, except that during and for the 
first three (3) years of the lease period the rentals shall be in the following amounts 
and payable at the following times, to wit: One hundred sixty thousand dollars 
($160,000) one (1) year from the date when eighty thousand (80,000) horse- 
power is installed and ready for service, and thereafter one hundred sixty thou- 
sand dollars ($160,000) annually at the end of each year for two (2) years. 

8. The company will further pay to the United States during the period of 
the lease of Dam No. 3 twenty thousand dollars ($20,000) annually, in installments, 
quarterly, in advance, for repairs, maintenance, and operation of Dam No. 3, 
its gates, and lock, it being understood that all necessary repairs, maintenance, 
and operation thereof shall be under the direction, care, and responsibility of the 
United States during the said one hundred (100) year period; and the company 
at its own expense will make all necessary renewals and repairs incident to the 
efficient maintenance of the power house, substructures, superstructures, ma- 
chinery, and appliances appurtenant to said power house, and will maintain the 
same in efficient operating condition. : 

9. At all times during the period of the lease of Dam No. 3 the company will 
furnish to the United States, free of charge, to be delivered at any point on the 
lock grounds designated by the Chief of Engineers, United States Army, electric 
power necessary for the operation of the said lock, but not in excess of one hundred 
(100) horsepower. 

10. For the purpose of enabling the Government to create and provide a sinking 
fund to retire the cost of Dam No. 3 at the end of one hundred (100) years, the 
company will at the beginning of the fourth (4th) year of the lease period, and 
semiannually thereafter for the remaining term of the lease, pay to the United 
States Government the sum of three thousand five hundred and five dollars 
($3,505); and for the purpose of enabling the Government to create and provide 
a sinking fund to retire the cost of Dam No. 2 at the end of one hundred (100) 
years the company will at the beginning of the seventh’ (7th) year of the lease 
period, and semiannually thereafter for the remaining term of the lease, pay to 
the United States Government the sum of nineteen thousand eight hundred and 
sixty-eight dollars ($19,868). 

11. The company agrees to purchase from the United States and the United 
States will sell the following properties, namely: 

(a) All of the property constituting nitrate plant No. 2 (as officially known and 
designated), including lands, power plants, buildings, material, machinery, fix- 
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tures, equipment, apparatus, appurtenances, tools, and supplies, and the right, 
license, and privilege to use any and all of the patents, processes, methods, and 
designs which have been acquired and may be transferred or assigned to a pur- 
chaser of nitrate plant No. 2 by the United States, together with the sulphuric- 
acid units now in storage on the premises. 

(b) All of the property constituting nitrate plant No. 1 (as officially known 
and designated), including lands, power plants, buildings, material, machinery, 
fixtures, equipment, apparatus, appurtenances, tools, and supplies, and the 
right, license, and privilege to use any and all of the patents, processes, methods, 
and designs which have been acquired and may be transferred to a purchaser of 
nitrate plant No. 1 by the United States, but the company shall not be obligated 
to operate nitrate plant No. 1 as an air nitrogen fixation plant. 

(¢c) All of the property constituting the Waco quarry (as officially known and 
designated), including rights of way ‘and buildings, material, quarry tracks, 
machinery, railroad tracks, appurtenances, tools, and supplies. 

(d) All of the property constituting the steam power plant, built and owned 
by the Government at Gorgas, Ala., on the Warrior River, including lands, rights 
of way, buildings, machinery, material, fixtures, apparatus, appurtenances, tools, 
and supplies and the transmission line from the Gorgas steam plant to nitrate 
plant No. 2 at Muscle Shoals, and all other transmission lines belonging to the 
United States and connected with any of the aforesaid Government properties. 
The United States shall acquire all necessary easements or titles for right-of-way 
lands along all transmission lines, and convey same to the company, and the 
United States shall acquire the title to the land and site occupied by the said 
steam plant and by all Government buildings and other Government structures 
at the Gorgas plant, which will be conveyed to the company. 

12. Asthe purchase price for the foregoing plants and properties to be conveyed 
to the company by the United States, the company will pay to the United States 
five million dollars ($5,000,000) in five installments, as follows: One million dol- 
Jars ($1,000,000) upon the acceptance of this offer, and one million dollars 
($1,000,000)annually thereafter until the purchase price is fully paid, with inter- 
est at the rate of five per cent (5 per cent) per annum on deferred payments, with 
the privilege of anticipating any or all such payments, possession to be delivered 
upon payment of the first of said installments, and deeds of conveyance to be 
delivered when full payment for said property has been made. 

13. This proposal contemplates and it is agreed that the purchase price for the 
property aforesaid shall not be diminished by reason of depreciation due to use 
or wear of buildings, machinery, and equipment or to the action of the elements, 
nor shall any claim be made for losses in or diminution of quantity of tools and 
supplies due to upkeep and maintenance during the period between the date 
hereof and the date of delivery of possession of said property; it being further 
understood that no inventory of the property need be taken, but that due care 
will be exercised by the United States in preserving and safeguarding the afore- 
said real and personal property intact until possession thereof passes to the 
company. If any part or parts of the aforesaid plants necessary for proper 
operation of same have been removed by the United States, said part or parts 
shall be returned when possession of said plants passes to the company. Deeds 
% oRveys of real property shall warrant the title to be good and unencum- 
ered. 
14. The company agrees to operate nitrate plant No. 2 at the approximate 

present annual capacity of its machinery and equipment in the production of 
nitrogen and other fertilizer compounds (said capacity being equal to approxi- 
mately 110,000 tons of ammonium nitrate per annum) throughout the lease 
period, except as it may be prevented by strikes, accidents, fires, or other causes 
beyond its control, and further agrees: 

(a) To determine by research whether by means of electric-furnace methods 
and industrial chemistry there may be produced on a commercial scale fertilizer 
compounds of higher grade and at lower prices than fertilizer-using farmers have 
in the past been able to obtain, and to determine whether in a broad way the 
application of electricity and industrial chemistry may accomplish for the agri- 
cultural industry of the country what they have economically accomplished for 
other industries. 

(b) To maintain nitrate plant No. 2 in its present state of readiness, or its 
equivalent, for immediate operation, in the manufacture of materials necessary 
in time of war for the production of explosives. 

15. In order that the farmers may be supplied with fertilizers at fair prices 
and without excessive profits, the company agrees that the maximum net profit 
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which it shall make in the manufacture and sale of fertilizer products at nitrate 
‘plant No. 2 shall not exceed eight per cent (8 per cent) of the actual annual 
cost of production thereof. In order that this provision may be carried out the 
company agrees to the creation of a board of not more than nine (9) voting 
members, chosen as follows: The three (3) leading representative farm organiza- 
tions national in faet, namely: The American Farm Bureau Federation, The 
National Grange, The Farmers Educational and Cooperative Union of America 
(or their successors), shall each designate not more than seven (7) candidates 
for said board. The President shall nominate for membership on this board not 
more than seven (7) of these candidates, selected to give representation to each 
of the above-mentioned organizations, said nominations to be made subject to 
confirmation by the Senate; and there shall be two voting members of said 
board selected by the company. A representative of the Bureau of Markets, 
Department of Agriculture (or its legal successor), to be appointed by the Presi- 
dent, shall also be a member of the board, serving in an advisory capacity without 
the right to vote. The said board shall determine what has been the cost of 
manufacture and sale of fertilizer products and the price which has been charged 
therefor, and, if necessary for the purpose of limiting the annual profit to eight 
per cent (8 per cent) as aforesaid, shall regulate the price at which said fertilizer 
may be sold by the company. Ior these purposes, said board shall have access 
to the books and records of the company at any reasonable time. The said 
board shall also determine the equitable territorial distribution of fertilizer 
products produced at nitrate plant No. 2. If and when said board can not 
agree upon its findings and determinations, then the points of disagreement shall 
be referred to the Federal Trade Commission (or its legal successor) for arbi- 
tration and settlement, and the decision of said commission in such cases shall be 
final and binding upon the board. 

16. Whenever, in the national defense, the United States shall require all or 
any part of the operating facilities at nitrate plant No. 2 for the production of 
materials necessary in the manufacture of explosives or other war materials, then 
the United States shall have the immediate right, upon five days’ notice to the 
company, to take over and operate the same, and the company will supply the 
United States with hydroelectric power necessary for such operations, together 
with the use of all patented processes which the United States may need which 
the company owns or has the right to use. When required for national defense 
any of the company’s personnel and operating organization necessary for operat- 
ing any part of nitrate plant No. 2 in the manufacture of materials for explosives, 
or other war materials, shall be at the disposal of the United States. For the 
facilities and services aforesaid the United States shall protect the company from 
losses occasioned by such use and shall return the said property in as good condi- 
tion as when received and reasonably compensate the company for the use 
thereof. All duly authorized agents and representatives of the United States 
shall have free access at all reasonable times to inspect and study all of the 
operations, chemical processes, and methods, employed by the company at 
nitrate plant No. 2, provided that such agents and representatives shall not use 
the information and the facts concerning any of the company’s operations 
except for the benefit and protection of the United States. 

17. In order that said company may be supplied with electric power and the 
farmers with fertilizers after the termination of the said one-hundred-year leases, 
should the United States elect not to operate said power plants but determine to 
lease or dispose of same, the company shall have the preferred right, to negotiate 
with the United States for such lease or purchase and upon such terms as may then 
be agreed upon. If the said leases are not renewed or the property covered there- 
by is not sold to said company, its successors, or assigns, any operation or: dis- 
posal thereof shall not deprive the company, its successors or assigns, of the 
right to be supplied with electric power at reasonable rates and in amount 
equal to its needs, but not in excess of the average amount used by it annually 
during the previous 10 years. 

18. As a method of procedure in the event of the violation of any of the terms of 
this proposal or any contracts made in furtherance of its terms, the company 
agrees that the Attorney General may upon the request of the Secretary of War 
institute proceedings in equity in the District Court of the United States for the 
Northern District of Alabama for the purpose of canceling and terminating the 
lease of Dam No. 2 or Dam No. 3, or both of them, because of such violation or 
for the purpose of remedying or correcting by injunction, mandamus, or other 
process any act of commission or omission in violation of the terms of this pro- 
posal or any contract made in furtherance thereof. 
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19. The above proposals are submitted for acceptance as a whole and not in 
part. Upon acceptance, the promises, undertakings, and obligations shall be 
binding upon the United States, and jointly and severally upon the undersigned, 
his heirs, representatives, and assigns, and the company, its successors and 
assigns; and all the necessary contracts, leases, deeds, and other instruments 
necessary or appropriate to effectuate the purposes of this proposal shall be duly 
executed and delivered by the respective parties above mentioned. 

Approved and signed by me at Dearborn, Michigan, this twenty-fifth day of 
January, 1922. 

Henry Fogrbp. 
Witness: 

W. B. Mavxo. 

  

Exnisit D. 

: WAR DEPARTMENT, 
Orrice oF THE CHIEF oF ORDNANCE, 

January 28, 1922. 
Memorandum of the Secretary of War: 
Subject: Analysis of the Ford offer for the Muscle Shoals projects, in so far as it 

pertains to the interests of the Ordnance Department. 
1. In compliance with your instructions of the 26th instant, the Ordnance De- 

artment has made a hurried analysis of the paper entitled, ‘‘ Proposal of Henry 
ord for the completion and leasing of the dams and hydroelectric power plants 

at Muscle Shoals and for the purchase of nitrate plant No. 1, nitrate plant No. 2, 
the Waco quarry, and the Gorgas Warrior River steam plant, all in the State of 
Alabama,’’ supplied by the Judge Advocate General’s Department, in so far as 
it pertains to the interests of the Ordnance Department, and submits the fol- 
lowing, comments: 

NITROGEN PREPAREDNESS. 

The main objective of the Ordnance Department in the matter of nitrogen 
compounds is to make the United States able to be self-sustaining in their 
supply in time of need. It believes that such ability can only be achieved 
through the fixation of atmospheric nitrogen by one or more processes, and 
it further believes that the most economical and enduring method of develop- 
ing nitrogen fixation is its establishment on a commercial basis. 

At the present time there are two methods of nitrogen fixation which seem 
to be the most adaptable to American conditions, namely, the synthetic am- 
monia or Haber process and the cyanamid process. The first is the process of 
United States nitrate plant No. 1, and the second is the process of United States 
nitrate plant No. 2. 

The Ford offer states as follows in the matter of operating and maintaining 
the nitrate plants: 

United States Nitrate Plant No. 1—Article 11(b).—“ * * * the company 
Shall ov be obligated to operate nitrate plant No. 1 as an air nitrogen fixation 
plant. 

United States Nitrate Plant No. 2— Article 14.—*‘ The company agrees to operate 
nitrate plant No. 2 at the approximate present capacity of its machinery and 
equipment, in the production of nitrogen and other fertilizer compounds through- 
out the lease period, except as it may be prevented by strikes, accidents, fires, or 
other causes beyond its control, and further agrees: 

‘“(a) To determine by research whether by means of electric-furnace methods 
and industrial chemistry there may be produced on a commercial scale fertilizer 
compounds of higher grade and at lower prices than fertilizer-using farmers have 
in the past been able to obtain, and to determine whether in a broad way the 
application of electricity and industrial chemistry may accomplish for the agri- 
cultural industry of the country what they have economically accomplished for 
other industries. ; 

““(b) To maintain nitrate plant No. 2 in its present state of readiness or its 
equivalent, for immediate operation, in the manufacture of materials necessary 
in time of war for the production of explosives.” 

Article 16 provides for the taking over and operation of the No. 2 plant by the 
Government whenever such action is necessary in the national defense and pro- 
vides that at all reasonable times all duly authorized agents and representatives
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) the United States shall have free access to inspect and study the operations of 
e plant. 
The process installed at the No. 1 plant, which has not been thoroughly worked 

out there, has been developed and placed in commercial operation on a limited 
scale by the Atmospheric Nitrogen Corporation in their Syracuse plant. The ob- 
jective of the Ordnance Department with reference to this process has, therefore, 
been achieved and it is not necessary from the standpoint of nitrogen preparedness 
that the No. 1 plant be perfected and operated. 

If the Ford offer means, in the case of the No. 2 plant, that such plant will be 
operated at its approximaté present capacity for the fixation of nitrogen, it is most 
satisfactory from the standpoint of nitrogen preparedness, for it guarantees the 
establishment of the nitrogen fixation business on a large, long-enduring, and com- 
mercial basis. In other words, it completes the objective which the Ordnance 
Department believes essential for the making of the United States able to be self- 
sustaining in its supply of nitrogen compounds. 

ORDNANCE-CONTROLLED PROPERTY TO BE TRANSFERRED. 

Article 11 outlines the ordnance-controlled property which is to be trans- 
ferred under the offer and includes (a) nitrate plant No. 2, (b) nitrate plant No. 
1, (¢) Waco quarry, (d) Gorgas power plant on Warrior River and transmission 
line from Gorgas plant to plant 2. 

Item (d) requires the United States to acquire title to the lands on which the 
power plant and transmission line are located. 

In respect to (a) it is desired to point out that the Ordnance Department now 
has a contract (T-66) with the American Cyanamid Co. which contains the 
following clause: 

“Article XIX. Sale of plant: If upon cessation of this war or for any other 
reason the United States determines to cease the construction, equipment, or 
operation of any of the said plants and to dispose of the same, the agent shall 
be given the first opportunity (for a reasonable period of time not to exceed 
six months after receipt of written notice stating the determination of the United 
States to dispose of the same, and the material terms upon which such disposi- 
tion will be made) to purchase the same upon as favorable terms as the United 
States is willing to accept therefor before the United States shall sell the same 
to any other party. 

It is believed that due consideration should be taken of this right of the Ameri- 
can Cyanamid Co. 

In respect to (b) the offer is believed to be satisfactory. 
In respect to (¢) the offer is believed to be satisfactory. 
In respect to (d) it should be noted that the Ordnance Department now has a 

contract (T-69) with the Alabama Power Co. which provides definitely for the 
sale of these properties to that company. The provisions of the contract covering 
such sale are not quoted on account of length. It is believed that our contractual 
obligations require us to meet both the spirit and letter of this contract unless the 
Alabama Power Co. is willing to surrender or sell its rights. 

PURCHASE PRICE OF PLANTS. 

Article 12 of the offer states that— 
‘“ As the purchase price for the foregoing plants and properties to be conveyed 

to the company by the United States the company will pay to the United States 
five million a ($5,000,000) * * 

If this is considered to be only a part i the consideration to be paid, it is not 
entirely fair to match it up against the estimated salvage value of the properties 
to be transferred. However, the following summary of estimated salvage values 
is submitted. No offers have been received to substantiate these figures, although 
the steam plant at nitrate plant No. 2 is now leased on the basis of 36, 000,000 
valuation. 
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Estimated salvage value of ordnance property in the State of Alabama. 

  

Salvage value. - 

  

Approxi- 
mate cost. : As operatin, 

As operating | A sorap. | concern an 
concern. scrap 

  

United States nitrate plant No. 1, 1,900 acres 
ofkland ccc too Err pe sori nury rs Shi ol $12, 888,000 ® $600, 000 $600,000 

United States nitrate plant No. 2, 2,300 acres 
of land, including the Muscle Shoals substa- 
tion (surplus materials at plant 2, costing | ~ 
$1,500,000 and having salvage value of $900,000, 

  

are’included in plant 2): o.oo vais 69,674. 000 2) 7, 250,000 311,640, 000 
‘Warrior generating'plant......icieaciaieaiaalel 3,337,000 
Warrior substation... ls. icvesiss -2e avd snaniaindes 384, 000 $3, 000, 000 800, 000 3,000, 000 
Drifton rajlroad. cu oote. dono d Asians sor dass oh » 4s 50, 000 
‘Warrior-Muscle Shoals transmission line........ 905, 000 4675, 000 60, 000 675, 000 
Waco quarry, 400 acres of land. ................ 1,179,000 357, 000 102, 000 357,000 

LL RE Eee 88,417,000 10, 032, 000 8, 812, 000 16,272, 000           

1 None, with possible exception of the power plant. : 
2 None, unless the Wilson Dam is completed with exception of 60,000 kilowatt steam-electric power plant 

which has value of possibly $6,000,000. The value of United States nitrate plant No. 2 as an operating 
concern depends mainly upon the price which must be paid for power for its operation. If power is to 
cost $0.004 per k. w. h. the plant has practically no earning power and therefore has no value. However, 
if power can be obtained at $0.001 per k. w. h. the plant has an earning capacity and corresponding value. 

3 Basis of steam plant as operating concern and balance of plant as scrap. 
475 per cent of cost. 

In this connection it should be noted also that before the United States can 
turn over to Mr. Ford all of the properties that he desires that some sort of an 
arrangement will have to be concluded between the United States and the Ameri- 
can Cyanamid Co. which may require a money consideration, and arrangements 
will also have to be concluded between the United States and the Alabama 
Power Co., which will undoubtedly require a substantial money consideration. 

SUMMARY. 

The Ford offer from the standpoint of the Ordnance Department has the very 
important advantage of materially assisting in the development of nitrogen 
preparedness and has the disadvantages of conflicting with contractual obliga- 
tions with the American Cyanamid Co. and the Alabama Power Co. and of 
making a net return to the Government of less than $5,000,000 for properties 
which have an estimated salvage value of some $16,000,000. 

The difference, $11,000,000, appears, therefore, to be the price which the 
United States is paying for nitrogen preparedness. If the plant is diverted to 
any purposes which do not include nitrogen fixation, this asset is lost to the 
Government. 

C. C. WILLIAMS, 
Major General, Chief of Ordnance, United States Army. 

ExaisiT E. 

WAR DEPARTMENT, 
Orrice or THE CHIEF OF ENGINEERS, 

Washington, January 30, 1922. 
Memorandum for the Secretary of War. 
Subject: Analysis of Mr. Ford’s offer for Muscle Shoals power plants. 

The following analysis of Mr. Ford’s offer for the Muscle Shoals power plant 
is submitted for your information: 

Under the terms of the offer, as concerns hydroelectric plants at Muscle Shoals: 
The United States is to furnish the funds for the completion of Dam No. 2, 

and for the construction of Dam No. 3, including power generating machinery 
and structures, and is to operate and maintain the dams and locks.
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A company to be formed by Mr. Ford is to have a 100-year lease of the power 
plants, beginning with the dates on which certain specified amounts of power are 
available at each. 

In consideration of this lease the company is to pay: (a) $200,000 per apnum 
for the first six years that the power plant at No. 2 is in operation; $100,000 per 
annum for the first three years that the power plant at No. 3 is in operation, 
and respectively thereafter a sum equal to 4 per cent of the net capital cost to 
the United States of the dams and power plants, exclusive of the amounts here- 
tofore expended and exclusive also of the cost of acquiring flowage rights for 
Dam No. 3. 

(b) Specified annual sums to cover the cost of operating and maintaining the 
dams. 

(¢) Specified annual amounts designed to produce the sum of $48,000,000 at 
the end of the lease period. 

In addition the company agrees to maintain the nitrate plant in good condition 
for use in a war emergency and to produce nitrates at a reasonable profit. As a 
minor consideration it is to furnish the United States without charge a limited 
but sufficient amount of power for the operation of the locks at the dams. 

The major item of the consideration for the lease is the payment, after speci- 
fied periods, of 4 per cent on the net capital expenditures to be hereafter made 
by the Government in furtherance of the agreement. A determination of the 
adequacy of this return depends upon the future rates of interest that the Federal 
Government will have to pay on its loans. Considering that the Government 
is now paying somewhat less than 5 per cent on short-term loans, it is believed 
reasonable to assume that when the specified full rental begins to run, some 10 
years hence, the interest rates paid by the United States will not substantially 
exceed 4 per cent and may be less. 

The payments specified for the operation and maintenance of the dams are 
considered adequate to meet all ordinary operation and maintenance costs. 

The annual payments specified to create an amortization or sinking fund of 
$48,000,000 at the termination of the lease are relatively small in amount. The 
sum eventually produced, with the value of the dams on the termination of the 
lease, should be amply sufficient to reimburse the United States for the initial 
capital charge, and the eventual payment of the costs, hereafter computed, of 
carrying the expenditures in the interval before the full payments begin. 

The payments proposed do not cover a return during the period of the lease of 
the costs to the United States of carrying and expenditures during construction 
and during the early rental periods in which the full rental at 4 per cent is not 
to be paid, nor does it include a return on the cost of acquiring flowage rights for 
Dam No. 3. An estimate of the amount in Question depends upon the cost of 
the two dams. 

The engineer department’s estimate made in July, 1921, for completing Dam 
No. 2 with its full power equipment is in round numbers $28,000,000; and in 
August, 1921, for constructing Dam No. 3, $28,000,000. 

The estimate of Mr. Ford’s engineers for completing Dam. No. 2 is in round 
numbers $23,230,000; for Dam No. 3, $19,000,000. 

Construction of Dam No. 2 has so far advanced that foundation conditions are 
thoroughly established and the work required can be predicted with certainty, 
leaving as the only uncertainty the cost of executing the work. The condition 
does not exist at Dam No. 3, where the foundation work necessary will not be 
certainly determined until the bed of the river is laid bare. The engineer de- 
partment’s estimates are regarded as adequate to meet any reasonable event- 
uality of construction at the costs current when the estimates were prepared. 

Subsequent to the preparation of the engineer department’s estimates the 
prices of material and labor have generally declined, and it is believed that a re- 
duction of about 10 per cent in the prior estimates is now justifiable. The cost 
of completing the two dams with power equipment for purposes of this analysis 
is therefore taken at $25,000,000 each, in round numbers, or $50,000,000: in all. 

The time of completion of Dam No, 2 has been placed at 40 months, of No. 3 
at 36 months. Considering, however, the fact that the hydroelectric machinery 
for the first 100,000 horsepower of No. 2 is already under contract, and that the 
first units can be put in operation prior to the eventual completion of the entire 
installation, it is considered that, for purposes of analysis, the time before pay- 
ments begin to accrue may be placed at three years for each dam. 

Interest during the preliminary period is taken at 5 per cent. 
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On these assumptions the carrying charges become as follows: 

Dam No. 2: 
Funds. required [or COMPIEUION.... cnc metie mmm ms mmm es a $25, 000, 000 

Interest during construction, one-half of three years, at 5 per : 
v1 See Ih SU Ea ALLER Sn in 8 he Sr S 1, 875, 000 

Interest for first six years subsequent._.__.____. $7, 500, 000 
Less six payments of $200,000. __.____ _._ __._.. 1, 200, 000 

INGE defleigney2Euir 2h of Ula peli tl ab aD Aa 6, 300, 000 

Total accrued interest before full payments begin__._______ 8, 175, 000 

Dam No. 3: : 
Funds:required for completion: _s.ooi. sucdai some oiUnald 25, 000, 000 

Interest during construction, one-half of three years, at 5 per 
Gentoo BoD lm ul Sele outa talons Men Ani)D nan 1, 875, 000 

Interest for first three years subsequent ________ $3, 750, 000 
Less three payments of $160,000__-_____________ 480, 000 

Nel:deficlengye st 960 18 -soeremsrrrrorsrren sans nirsiile 3,270, 000 

Total accrued interest before full payments begin_.________ 5, 145, 000 

The gross cost of carrying the expenditures during the preliminary periods will 
therefore be $13,320,000. Such carrying charges are not customarily considered 
in Government work but are here included in order that the analysis may be 
complete. The cost of the flowage rights for Dam No. 3 is estimated at $2,331,000, 
giving a total of $15,651,000. 

The interest charges on this sum at 4 per cent will amount to $626,040 per 
annum during the life of the lease, subsequent to the preliminary period. During 
the preliminary period these charges will increase from about $100,000, on the 
completion of Dam No. 2, to the ultimate figure stated. The exact amount of 
this annual charge will depend upon the actual costs of the dams and the periods 
required for construction, but it can scarcely be less than $500,000 per annum 
and it should not exceed $650,000 per annum. 

Indirect benefits accruing to the United States are: 
(a) The maintenance of a nitrate plant in readiness for a war emergency. 
(b) The production, in the interest of the public welfare, of large amounts of 

fertilizer at a cost not exceeding the reasonable cost of production, providing that 
the production of nitrates adapted to fertilizing purposes is found to be prac- 
ticable. 

(¢) The elimination of the cost of maintaining and operating the present 
imperfect facilities for navigation at Muscle Shoals, amounting to from $35,000 
to $85,000 per annum. 

(d) The advantage to interstate commerce and navigation of the far superior 
acilivies to navigation that will be secured through the construction of the dams 
and locks. 

The funds that have been expended on Dam No. 2 have not been included in 
the analysis, for the reason that neither the acceptance nor the rejection of Mr. 
Ford’s offer would restore any substantial portion of them to the Public Treasury. 
If Dam No. 2 be not completed, either by Mr. Ford’s company, the United 
States, or otherwise, the work done will be wholly without value within a brief 
period of years, and the only recovery possible from the investment already made 
will be the scrap value of such machinery as can be disposed of, too small in 
amount to affect the present analysis. 

Lansing H. Beach, 
Major General, Chief of Engineers.
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Exmisir F. 

WAR DEPARTMENT, 
Orrice oF THE CHIEF OF ORDNANCE, 

From: Chief of Ordnance. 
To: Secretary of War. 

Washington, November 18, 1921. 

Subject: Cost of United States nitrate plants Nos. 1 and 2 and Warrior-Sheffield 
power station and transmission line. 

1. In accordance with your verbal request, there is attached hereto a summary 
of the costs of the plants enumerated above. 

C. C. WILLIAMS, 
Major General, Chief of Ordnance, U. S. Army. 

Cost statement of United States nitrate plants Nos. 1 and 2 and Warrior-Sheffield 
power station and transmission line. 

|Submitted by G. B. Attersall, chief Accounts Branch, Nitrate Division, O. O., Nov. 1, 1921.] 

Unitep STATES NITRATE Prant No. 1. 

  

  

Chemies] LY Ups msesseed ie ban siaimser ne pales bub CRRRUGRE La) $7, 134, 785. 00 
Oxidation plant... zz 2onnnsnncnnsasnnns $1, 706, 976. 63 
Soda=recovery plant... cana ne 6, 258. 10 
Process plante--- 00000 22000700 0 0 4, 216, 854. 85 
Neutralization plant... Li. cic be rein Somes 109, 978. 56 
Coal. and Coke Storage... vx on awmis snmases 35, 651. 76 
Cas Plant cow addict ~aban pk tua nans =v 551, 591. 18 
Concentration plant. i i -cmdi mms nem 289, 083. 20 
Ammonium nitrate plant... =. __ 218, 390. 72 

SHOPS 2052 sb dre mre Hin- fmas ~poer Dm Sf =H i & Hi tr Sa RE 314, 076. 00 
Machine Bho sew asinnms ado bri smi bes 97, 624. 51 
SD LOTCHOUSOLL Co. 2 creshs marie si= oss mg pb =v 140, 686. 72 
OI HOUBE. ois 2h ba bite Sir RE where i So FE 2,492. 81 
WATCHOUECE, on cherie a Hb mdi ooh A 2 al Gwin he 58 73, 271. 96 

POWET NOUSE . DUC GE RR mom ke Bs b woeh frst i 55 db lm eo Birbes 1, 271, 665. 23 
ITLL MRA a nN Re ER EE a RE 615, 127. 20 
Vilage. oo ce orm mm mm i Bd 8 lt te SHI i BE Er 2 2, 526, 276. 28 

Permanent. village. cat sownimimummins su whe od 1,.597, 978. 26 
FempPoraty. Vilage. - tiawr il irr cri iim tim sas 928, 298. 02 

PUDHC WOLTER... co crept = hast Retro lor rgas < oe a i Hert Ort 1, 026, 011. 60 
Roads and walks: oomemims nied keh vw to 36, 663. 00 
I TE ER eS le 212,207. 33 
WW ALOE SYSLOIN. cue irr nies == ein Sp Rp oon ne 496, 323. 81 
allways: . oiccconn os loniin sisi BL de 179, 438. 58 
Electric distribution system... __._____. 101, 288. 88 

Ol: st Sian tamare 3 lassi: Daten: oo us Stl Seis 12, 887, 941. 31 
Operations: Sheffield operation and maintenance to July 1, 1920. 794, 359. 85 

Grand total. ob sop-sir rem mrrr- ads mand 2s dn od mmm -- 13, 682, 301. 16 
Maintenance: fo. Jlyil, d921 i ide le ih he ot imme = ir ar yee 75, 506. 42 

UniteEp STATES NITRATE Prant No. 2. 

Chemical plant = os oie a i $35,984,090. 55 
Raw material and storage group... _______ $2, 809, 361. 53 
Carbide groin. dhe. = lL aula 5, 768, 305. 82 
Cyanamidigroup. cL a. 4, 987, 045. 31 
Tiquid'sirgroup= oc 20 0 oC Lo 4, 005, 503. 09 
Ammonia gag group... a... lL dean 3, 710, 872. 79 
Nitricacld group. Citi bd a dubs 12, 627, 103. 80 
Ammonium nitrate group...ecccoaooo_._ 1 236, 075. 39 
Processsteampplant.._.....0 ui... 559, 577.74 
Laboratory. Col. Sor. vil 0 Jui, 280, 245. 08
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Shops.....2 cesiaimnsn ime Ee 3 Has i eth en BY ni rl eral Shem $2, 696, 481. 30 
Engine terminal and machine shops__.____.__ 937, 049. 35 
Blacksmith shopee . ©. sb ch cna So 187, 284. 30 
Woodworking shop: - = prea a orca 168, 202. 88 
WArehOUSG: . cube ner rane nt nse SE Bor 567, 662. 53 
Sitch hous YL aE et he aa 495, 772. 14 
Boundry ioe. ate nt caine Ree 90, 650. 64 
Gate building... ...cauval Suton. 2:88 TH 1: EF 249, 859. 46 

Power ROUSE i oc iniine sha Sach g haa Bie bo wos EE wh Rp 12, 326, 392. 23 
Land co. o0eal 200 100 DIO 0 F00H Jo 3000 S03 Jo. gat 7a Sginas 237,711. 00 
Village[ ull Jo ouliandniD DNS S00 QUIS 38 Jud _Igwed 00 3,121, 193. 31° 

lee plant.oile J. DOLL BOT DOG OID J $166, 312. 32 : 
Permanent dwellings: (io. soli Ua ail 1, 984,120. 64 
Temporary dwellings_ »_______ PAA LOL it 
Hogpitald f pla 20010000 nid Tag 990011 a0 142, 877. 97 
Pirgtiquarters hotel foioa. ? dgioiges oat 6 586, 924. 89 
Soldiers’ barracks jo 0oll 1900 boa allay] 240, 957. 49 

Publié:works: io. 921 ai) fodl saoilalyisag bag sao RIinil gig) 8, 843, 007. 62 
Roads and walks. io) oil Jo Japu gal Jo] 583, 201. 94 
Sewergysteriion. Ol SAE B0E830010 Digs Of 1, 132, 606. 80 
Watberigystem. LoL Coley goad 0d 2, 265, 452. 59 
Railways io. oil LL LCL. JFL BIBBOLLL 000 2, 025, 478. 13 
Trolley meg oa. 0 idly ug LJ BAUIRD bine, 173, 393. 99 
Feneingioo isis LQUSIR IIA 2 SEE od 107, 641. 25 
Telephone system. Siod0 io gui Siig as 22, 555. 46 
Electrical distribution system___________.__ 2, 532, 677. 46 

Inventories (approximately one-half of these in- 
ventories have been disposed of yo 2 100 007 10 QUOLIICNn. 3, 043, 516. 20 

Waco Quarry. Uic0idd JUL 0) 88 DOSE le QoIaguD oil Jug jl 1, 302, 962. 88 
Construction: sug. 005 30 Log. Jos 0209 1, 250, 000. 00 
Yand soo i b0ln. S70 0d CUBIUDI00a 6, uals 2 52, 962. 88 

Total ooo icin snc Eola bh Ane nnihasanis 67, 555, 355. 09 
Operations dg di Jsadld pono} aleony hi, gous adios nag vd 3, 424, 496. 85 

Rockwoodiquarry lili 20 (002 900i ol 986, 858. 85 
MuselecShoals clef Clu boverude guanns 1, 840, 568. 32 
Ordnance maintenance to July 1, 1920____._ 597, 069. 68 

Grand tetalcc ia SlCauaian DILL 20007 ul _UU0in 00000 70,979, 851. 94 
Maintenance:to July 1,192] 0. Joslin 10 SUC gL. Tul JL 201, 674. 63 

WARRIOR-SHEFFIELD POWER STATION AND TRANSMISSION LINE. 

  

Warrior generating plant... oc vinr cans oo nde a a ISDE 702.470 
Warrier-subgtationt DU SUR ALOU TE wid: I qeiliig oot 383, 756. 35 
Transmifsionine! > P83 ft sle SU WAIL LIOOB] SQ saBI J oa 938, 057. 35 
Muscle Shoals substation 2... _SUMEIHED DIS KBE L SHE 290 189, 843. 99 
Drif{on RaflroadR00c 21081 ST G860 Reon ar Ne anh Yin oy 50, 421. 94 

Total i re a an a I a 4,979, 782. 33 
Maintenance to! July RPO a0 i i 0: Of Oy i 25, 804. 57 
Meaintefanee to uly 192) 08 Bt I 7, 056. 82 

  

Exner G. 

WAR DEPARTMENT, 
OFFICE OF THE JUDGE ADVOCATE (GENERAL, 

Washington, January 28, 1922. 
Memorandum for the Secretary of War. : 
Subject: Legal questions involved in Henry Ford’s Muscle Shoals proposal. 

Instead of discussing at length the legal points involved in Henry Ford's 
Muscle Shoals proposal, you will observe that this subject has all been covered 
  

1 Temporary buildings, the cost of which was $5,174,377.19, have been allocated to the cost of the per- 
manent plant as overhead. 3 { ; 

2 Located on Government-owned land at Muscle Shoals, Als. ;
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in ‘one short paragraph in the draft submitted. I am transmitting herewith, 
however, a copy of my notes covering this subject, originally intended for your 
consideration as a part of your contemplated report to Congress, which you 
may find helpful or available for your use if needed. 

Jorn A. Smita, Major, Judge Advocate. 

NOTES. 

- Shortly after receipt by me of the offer of Henry Ford for the leasing of the 
dams and proposed power plant at Muscle Shoals and disposition of the power 
to be developed at that place, my attention was invited to certain provisions 
contained in the contract with the Air Nitrates Corporation, dated June 8, 
1918, under which nitrate plant No. 2 was constructed, granting to said com- 
pany an option to purchase same under certain conditions; also the provisions 
of an agreement entered into with the General Chemical Co. for the use of its 
patents and processes in the construction and operation of nitrate plant No. 1, 
which placed certain limitations and restrictions upon the use of said patents 
and processes and enjoined secrecy on the part of the Government as long as the 
Government shall continue to use said processes; also to certain provisions in 
the contract for the construction of the Gorgas Warrior River steam plant and 
transmission line constructed by the Alabama Power Co. at the expense of the 
United States on land owned by said company, but with a provision in the con- 
tract authorizing the operation of Gorgas Warrior station under certain condi- 
tions and the sale of electricity resulting from said operation upon the payment 
to the United States of 13 mills for each kilowatt-hour of energy produced, with 
an option to the Alabama Power Co. to purchase plant at any time subsequent to 
three years after the termination of the war at a value to be fixed by arbitration; 
and more important still, the question was raised as to my authority, in view of 
the provisions of the national defense act, to sell or make any other disposition 
of these properties, under existing laws. Accordingly these questions as they 
arose were, from tine to time, submitted to the Judge Advocate General for 
opinion. 
rr was advised by the Acting Judge Advocate General that the only existing 

authority for the leasing of public property such as that contemplated herein 
is that granted in the act of Congress approved July 28, 1892 (27 Stat., 321), 
which provides for the leasing by the Secretary of War of property of the United 
States under his control, which may not for the time being be required for public 
use, for a period not to exceed five years and revocable at any time, and that 
the only authority for the sale of Government property that might possibly 
be applicable, in the absence of specific restrictions, is the general authority 
contained in the act of Congress, approved July 9, 1918 (40 Stat., 850), author- 
izing the President, through the head of any executive department, to sell war 
supplies, material, and equipment— 
“and any building, plant, or factory acquired since April 6, 1917, including 
the lands upon which the plant or factory may be situated, for the production 
of such war supplies, materials, and equipment * * *” 

With reference to my authority to sell or lease the Muscle Shoals nitrate plants, 
or any property acquired by the United States under the authority of section 
124 of the national defense act of June 3, 1916, the Acting Judge Advocate 
General invited my special attention to the following provision in said act: 

“The plant or plants provided for under this act shall be constructed and 
operated solely by the Government and not in conjunction with any other in- 
dustry or enterprise carried on by private capital.” (39 Stat. 215.) 

In the same opinion the Acting Judge Advocate General said: 
“It is understood by this office that Muscle Shoals was selected by authority 

of the President as a site for the nitrate plant authorized by the national defense 
act, and that plant No. 1 and the Wilson Dam and certain other facilities have 
been paid for in part from the $20,000,000 appropriated by the national defense 
act. It appears that about $16,000,000 has been expended from that appropria- 
tion, chiefly, however, for the construction of the Wilson Dam. . It is understood 
that the land for the nitrate plant No. 1 was paid for from that appropriation 
but the construction of plant No. 1 and all expenses in connection with No. 2 
were paid for from war appropriations for the Ordnance Department. 

“It thus appears that the Muscle Shoals nitrate project, considered as a whole, 
was initiated by Congress by the provisions of the national defense act of June 3, 
1916, and that a considerable portion of the expenditures for the plant have been 
made from the $20,000,000 appropriated by that act. :
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“In my opinion the general authority contained in the act of July 9, 1918, 
supra, for the sale of war supplies and plants acquired since April 6, 1917, does 
not, apply to the Muscle Shoals project, considered as a whole. It is‘a rule of 
statutory construction that a general statute does not repeal or supersede a prior 
particular statute unless there is some express reference to the previous legisla- 
tion on the subject, or unless there is a necessary inconsistency in the two acts 
standing together. * * * I consider, therefore, that the provision contained 
in section 124 of the national defense act directing that the plant therein author- 
ized be operated solely by the Government and not in conjunction with any other 
industry or enterprise carried on by private capital is applicable to this plant as a 
whole and is a restraint upon its sale. The same statute would prevent the lease 
or rental of the plant for private operation.” 

Acting upon the advice of the Acting Judge Advocate General, I have taken 
the position that I have no authority to act finally upon the Ford offer or any 
other offer submitted for the Muscle Shoals project as a whole, the disposition 
thereof, in any event, being subject to the will of Congress. It is because of such 
fact that I submit this proposal to Congress for appropriate action. 

With reference to the option to purchase, contained in the contract for the 
construction of the power plant by the Alabama Power Co., covering the Gorgas 
Warrior steam plant and transmission lines, which contract was dated and exe- 
cuted December 1, 1917, the Acting Judge Advocate General has advised me 
that at that time there was no authority under existing law for the sale of such 
property, and therefore the Secretary of War, or contracting officer representing the 
United States, was without authority to enter into a contract for the sale of said 
property or for granting an option for the purchase thereof, and as the Constitu- 
tion vests in Congress the sole power to dispose of and make all needful rules and 
regulations respecting the property of the United States, and Congress not having 
vested that authority in the Secretary of War or anyone else, it was beyond the 
power of the Secretary of War or contracting officer to bind the hands of Congress 
in the matter of determining to whom or upon what terms said property might 
be sold or otherwise disposed of. Attention is also invited to the date of the 
contract with the Air Nitrates Corporation for the construction of nitrate plant 
No. 2, which was executed on June 8, 1918. And as there was at that time no 
authority for the sale of said plant, the same situation exists with reference to 
the option granted to the Air Nitrates Corporation purporting to give to said 
corporation an option for a period not to exceed six months after the date of 
notice stating the determination of the United States to dispose of the same. 
This provision is nugatory and void and is not binding upon the United States. 

With reference to nitrate plant No. 1, which was constructed upon plans of the 
General Chemical Co. and contained provisions for the use of patents and proc- 
esses of said company and provided for secrecy in the use thereof, it appears 
that the General Chemical Co. has treated said contract as at an end and construed 
the same as binding only so long as the Government shall continue to use said 
processes. In a letter received from the General Chemical Co. under date of 
September 13, 1919, replying to a request for certain information from the General 
Chemical Co., appears the following: 

“If, as we understand, your request for information was made pursuant to 
clause 4 of our tender of June 5, 1917, we need only remind you that by the express 
terms of this clause our obligation to communicate improvement to the Govern- 
ment was limited to the period during which the Government should continue 
the use of our process, and that the Government’s plant for the use of that process 
has been shut down for nearly a year.” 

In reply to an inquiry as to whether or not the equipment used in the synthetic 
process at nitrate plant No. 1 could be sold or removed from the reservation, with- 
out restriction as to its use, the Acting Judge Advocate General said: 

“The subject matter of the contract was processes and apparatus, and the ma- 
chinery installed is not shown to fall within those classes, and no restrictions being 
set forth as to its use, may be sold without restriction or reservation as to its use, 
and the future use of the plant by the purchaser as a plant for manufacturing the 
subject matter embodied in any patents would, of course, be a question between 
the purchaser and any patentee owning processes to be used. 

“Inasmuch as processes covered by the contract are no longer in operation or 
use by the Government, the prohibition relating to the exclusion of the public 
is no longer applicable and the equipment, not being the subject matter of the 
contract, may be sold for whatever purposes the Government may see fit.” 

With reference to the question as to whether or not the United States may 
transfer the right, license, and privilege to use any or all patents, processes,
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methods, and designs which have been acquired by the United States under the 
license agreement with the American Cyanamid Co., my attention has been 
invited to the fact that said agreement provides that the United States may 
transfer to the purchaser of said plant the right to avail itself of the license granted 
in the operation of the plant so purchased, subject, of course, to the conditions 
of use granted to the United States, but that it is extremely doubtful that the 
term ‘‘ purchaser’ as used in the contract could be construed to include a “‘lessee”’ 
of said plant. 

With reference to the present use of the Gorgas Warrior steam plant by the 
Alabama Power Co. under the provisions of the contract for the construction 
thereof I am advised by the Acting Judge Advocate General that the only author- 
ity for such use at the time the contract was entered into was the authority con- 
tained in the general leasing act of July 28, 1892, which provided that any use 
permitted under the authority thereof shall be revocable at any time, and hence 
the use by the Alabama Power Co. must be construed as subject to termination 
at any time by the Secretary of War. 

With reference to the use of the transmission line and power plant at nitrate 
plant No. 2, covered by the lease to the Alabama Power Co., dated November 
17, 1921, attention is invited to the fact that this lease was executed under the 
authority of the said act of July 28, 1892, and is, by its terms, revocable at any 
time. 

It is believed that the construction placed upon these contract provisions and 
upon the lease above mentioned by the law officers of the Army is correct and 
would be sustained in the event these questions should later arise. In any event 
Congress may, if it sees fit, ignore them. 

  

Stupy oF OrrErR oF HENRY ForD FOR LEASE oF MUSCLE SHOALS PLANT. 

1. The study is prepared on the basis of the cash outlay on the part of the 
United States involved in the proposal, against which is set up the cash receipts 
and the saving under the proposal of otherwise necessary expenditures. Tor 
the purposes of this computation the assumption has been made that the expendi- 
tures might otherwise have been, and the receipts and savings might be, applied 
to sinking funds. These amounts have accordingly been computed annually, 
except in the case of payments to the United States under section 10, which, under 
the terms of that section, are to be computed semiannually. An annual rate of 
interest of 4 per cent has been taken in all cases. 

2. The following is an analysis of the proposal and the manner of its applica- 
tion to the accompanying computation. 
Paragraph 1: Introductory. 
Paragraph 2 requires the Government to advance the funds necessary for the 

completion of Dam No. 2. The Engineer Department estimate of the cost of : 
such completion is $25,000,000, the rate of expenditure being assumed to be uni- 
form for the three years required to complete. (See p. 20 of hearings.) Mr. 
Ford’s estimate for this work is $23,230,000. For the purposes of this computation 
the engineer estimate has been used. It has been assumed that the contract will 
begin January 1, 1923, and the expenditures during the calendar year 1923 have 
been taken at $8,000,000, during 1924 at $8,000,000, and during 1925 at $9,000,- 
000. It is understood that the expenditures to date on Dam No. 2 have been 
about $17,000,000. No account is taken of these expenditures for the reason as 
stated by the Chief of Engineers that ‘‘neither the acceptance nor the rejection 
of Mr. Ford’s offer would restore any substantial portion of them to the Public 
Treasury.” (Hearings, p. 21; see column 2, Statement A.) 

Paragraph 3: It is assumed that the 100,000 horsepower plant will be ready for 
service at the close of the construction period, that is, by January 1, 1926, the 
annual rental of $200,000 will accordingly be received for the six years ending 
December 31, 1931, and beginning with January 1, 1932, the annual rental will 
be on the basis of 4 per cent of the actual cost, which cost has been assumed at 
$25,000,000, thus making this rental $1,000,000 up to December 31, 2025. (See 
columns 2, 3, and 4, Statement B.) 

Paragraph 4: This provides for payment of a specific amount annually by Mr. 
Ford to cover cost of maintenance and operation of locks, and also provides in 
general terms for the payment of costs of maintenance of electric plant by Mr. 
Ford. [It is understood that the amount proposed fairly approximates the prob- 
able cost. As income and outgo balance under this paragraph, no computation 
is‘ made thereon.
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Paragraph 5: No computation is necessary under this paragraph. 
Paragraph 6: This paragraph relates to Dam No. 3, and is similar in its pro- 

visions to paragraph 2. The cost of the construction of Dam No. 3 is estimated 
by the Engineer Department at $25,000,000, and by Mr. Ford at $19,000,000. 
The Engineer Department estimate has been used in this computation. In addi- 
tion to the cost of construction, the Engineer Department estimates that the 
cost of flowage rights will be $2,331,000. This is a necessary item of expense 
and has been included in the computation, though under Mr. Ford’s computa- 
tion he makes no return on account of this expenditure. (See columns 3 and 4, 
Statement A.) 

Paragraph 7: This provides for an annual rental of $160,000 for the first 
three years of operation at Dam No. 3. It has been assumed that the construc- 
tion of Dam No. 3 will begin upon the completion of Dam No. 2 and will occupy 
three years, and that the operation of the plant will accordingly begin January 
1, 1929. For the remaining 97 years of the lease the lessee is to pay annually 
4 per cent of the actual cost which is assumed at $1,000,000 per year. (See 
columns 5, 6, and 7, Statement B.) : s 

Paragraph 8: Not considered in this computation. See remarks above on 
paragraph 4. : 

Paragraph 9: Not considered in this computation. 
- Paragraph 10: The terms of this paragraph are quite specific and require the 
payment of certain sums semiannually for the establishment of sinking funds 
for each of the two dams, interest to be computed semiannually at 4 per cent 
per annum; the first payments to these sinking funds would be made on June 30, 
1932. (See columns 5, 6, and 7, Statement B.) 

Paragraphs 11 and 12 relate to the purchase of the various ordnance plants and 
the quarry. As this is a purchase outright of property and is separable in this 
respect from the other portions of the contract, the payments to be made are not 
included in the computation. The Chief of Ordnance states that this property is 
worth  La0,080 more than the $5,000,000 proposed to be paid for it. (Hear- 
ings, p. 19. ; 

Paragraphs 13 to 19: These paragraphs contain general provisions not con- 
sidered in this computation. 

Saving on maintaining navigation facilities.— The Chief of Engineers states that 
the completion of the proposed dams will eliminate the cost of maintaining and 
operating the present facilities for navigation at Muscle Shoals, the annual cost 
of which is now from $35,000 to $85,000. This saving has been included in the 
computation, the annual saving being assumed at $60,000, and the saving has 
been assumed to begin on January 1, 1930. 

3. The accompanying statement shows the theoretical accumulation of the 
respective amounts of outgo and income on certain specified dates up to and in- 
cluding December 31, 2025, the assumed date for the completion of the lease of 
Dam No. 2. It will be noted that under the conditions of the proposal, the lease 
of Dam No. 3 will expire at some date later than the expiration of the lease of 
Dam No. 2. Upon the assumptions taken in this computation, the lease of Dam 
No. 3 would expire December 31, 2028 

Orrick or THE CHIEF OF FINANCE, 
May 8, 1922.
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STATEMENT A.—Comparison i) outgo and income under proposal of Henry Ford 
for lease of Muscle Shoals. 

  

  

  

  

  

  

Outgo. 

Date. Dam No. 3. Tneomal 

Dam No. 2— 
Construction. ; Flowage Total. 
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1 For details see Statement B.



STATEMENT B.=— Details of income. 
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WAR DEPARTMENT, 
Washington, May 25, 1922. 

Hon. Junius KAnN, 
Chairman Military Affairs Committee, 

House of Representatives, Washington, D. C. 

My Dear Mr. Kann: I inclose herewith a copy of the opinion of the Attorney 
General passing on the validity of certain features of two contracts entered into 
by the Government, one with the Alabama Power Co. dated December 1, 1917, 
and the other with the Air Nitrates Corpiotation; dated June 8, 1918, both 
relating to Muscle Shoals. 

It was necessary. to divide the work of copying the original opinion among 
several stenographers, which accounts for the lack of uniformity in its appearance. 

Sincerely yours, 
JOHN Ww. WEEKS, Secretary of War. 

  

DEPARTMENT OF JUSTICE, 
Washington, May 24, 1922. 

Sir: I have the honor to acknowledge the receipt of your favor of April 27, 
1922, requesting my opinion as to the validity of certain features of two con- 
tracts entered into by the Government, one with the Alabama Power Co., dated 
December 1, 1917, and the other with the Air Nitrates Corporation, dated June 
8, 1918. The inquiries you make may in substance be stated as follows: 

1. Is that part (Art. XXII) of the contract with the Alabama Power Co. 
binding on the Government which gives that company, at any time after Decem- 
ber 1, 1926, or such earlier period as the United States shall finally cease to take 
power, the right to demand that the value of the Warrior extension and the 
‘Warrior substation shall be determined by three arbitrators, and which obligates 
the Government to sell to that company at the figure thus to be determined? 

2. Is that part (Art. XIX) of the contract with the Air Nitrates Corporation 
binding on the Government which gives that company, if the United States 
determines to sell; the prior right to purchase the nitrate plants embraced therein, 
upon as favorable terms as the United States is willing to sell to another?” 

It will possibly be conducive to a clearer nfersianding of the situation if I 
take up these contracts separately. 

THE ALABAMA POWER CO. CONTRACT. 

No one can carefully analyze the long and rather complex contract made with 
this company without being impressed with the harsh and even drastic provisions 
which it imposes on the Government. When its intricate provisions are closely 
scrutinized and their full significance realized, it becomes at once apparent that 
the company lost no opportunity of turning to its own advantage every possible 
change of circumstances. . But however burdensome the agreement may be, the 
Government on its part must faithfully observe the obligations it assumed if 
they were in fact authorized by proper statutory power. I feel persuaded, 
however, that the option to purchase which the contract contains was unauthor- 
ized. But before I proceed to state my reasons, I must call attention to what the 
agreement really contains; 

It is difficult to present in a few words even a. brief synopsis of the contract with 
this company. Broadly speaking, the Government ‘is to provide the necessary 
funds for the erection-of an additional unit (styled Warrior extension) to the 
company’s existing power station on the Warrior River, as well as for the erection 
of a substation at that place. The company, which already owned a 20-mile 
transmission right of way, is to acquire at its own expense an extension as far as 
Muscle Shoals, 88 miles from the Warrior plant, and with money to be furnished 
by the Government, is to build an extension of its transmission line over this right 
of way. The Government acquires no title to the land upon which either the 
transmission line or the Warrior extension or the Warrior substation is to be built. 
All of these structures are to ‘be treated. as: personal: property, the Government 
merely obtaining the right to keep them on the company’s ground during the life 
of the contract, at the end of which time they must be removed. 

It is obvious that in this contingency they become mere junk. For this 
privilege, if such it may be termed, and for the use of the water power and other 
facilities mentioned in the recitals, the Government is to pay $60,000. When 
the plant is ready for effective operation the Government obligates itself to pay 
for electrical energy furnished at the rate of 63 cents per kilowatt-hour, with a
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guaranteed minimum payment of $30,000 a month. The company on its part 
obligates itself to pay as monthly rental a sum at the rate of 6 per cent per 
annum of the actual cost of these facilities. - Payments on both sides, however, 
are to stop on a 60-day notice from the Government to cease furnishing power, 
to be started again when the furnishing of power is resumed. 

The option to purchase is based on a number of contingencies; but the out- 
standing feature is that the Government may, after a designated time, compel 
the company to buy the Warrior extension and the Warrior substation at a 
value to be determined by arbitration, with payments to be spread over a period 
of seven and one-half years. - On the other hand, the company at any time 
after December 1, 1926, or earlier if the United States finally ceases to take 
power, may demand that the value be determined by three arbitrators. Although 
the United States is obligated to sell, the company, if dissatisfied with the valua- 
tion, is apparently under no obligation to buy. If it does not itself buy, the 
United States is given the right to sell to another. But the purchaser will gain 
no privilege of operating the property. On the contrary, he must remove 
everything within six months. This is only one striking illustration of many 
others that might be enumerated showing how one-sided the contract really 
is. The United States, it is true, is given the right during the life of the con- 
tract (10 years), to sell to a purchaser or lessee of the nitrate plants the right 
to demand from the company electrical energy; but upon the happening of this 
event the contract (Art. XXIII) expressly provides that certain designated 
articles therein shall not apply, among them the one (Art. XVII) dealing with 
the cost at which electrical energy is to be furnished. 

With respect to the transmission line, no option to buy is given to the com- 
pany. The United States, however, if it ceases to take energy for two years, 
and in any event at the end of 10, must remove the same upon six months’ notice; 
but on the receipt of such a notice it may require the company to purchase at 
a value to be fixed by arbitration. The contract is thus susceptible of the inter- 
pretation that the company may defeat any effort on the part of the Government 
to compel a purchase by refusing to give the notice just mentioned. 

With these observations I now proceed to make answer to your inquiry: The 
act of May 10, 1918 (40 Stat. 548), authorizes the President, during the emerg- 
ency then existing, to sell upon such terms as he deems expedient, through the 
head of any executive department, any supplies, materials, equipment or other 
property acquired by the Government in connection with the prosecution: of 
the war. The act of July 9, 1918 (40 Stat. 850), is of broader scope, although 
it embraces in substance the provision of the act just mentioned. It, too, 
authorizes the President, through the head of any executive department, to 
sell, upon such terms as he shall deem expedient, any war supplies, materials, 
equipment or by-products, any building, plant, or factory for their production, 
including lands, acquired at any time during the emergency. The power to 
give the Alabama Power Co. the option already mentioned must exist, if it 
exists at all, by virtue of these statutes; for the contract was not in fact signed 
and delivered until November, 1918, although dated prior to the passage of 
these statutes. The option that was given is, in my opinion, invalid for these 
reasons: 

1. I do not think the power that is thus given to sell Government property is 
broad enough to give the designated officials the power to grant an option to 
buy. ' I do not mean by this to intimate that there must be a present transfer of 
title and a present payment of the consideration. On the contrary I think the 
power to sell is broad enough to make an agreement whereby the vendee is given 
the right to pay the purchase price in installments. But there must be at least 
some obligation to pay on the vendee’s part. An option is in no proper sense 
either a sale or a contract to sell. On the contrary, its effect is to deprive the 
Government temporarily of the power of sale, leaving it entirely to the uncon- 
trolled discretion of the vendee to determine whether during the life of the option 
he will call upon the Government to part with its title. In short, an option is 
not an exertion of the power of sale but a covenant that this power will not be 
exercised except in favor of the vendee, and then only if the vendee so elects. 
(27 Rul. Cas. Law, 334; Ide ». Leiser, 24 Pac. (Mont.) 695; Barnes v. Rea (No. 
2), 219 Pa. St. 287.) ; 

In Tibbs v. Zirkle (46 S. E. (W. Va.) 701) it was held that a power to sell land did 
not include the power to option. Says the court: 

“We can not hold otherwise than that Zirkle exceeded his authority under his 
power of attorney in executing plaintiff’s option, for he was only authorized to 
make sale, while an option is not a sale, although it may eventuate in a sale. For 
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the time being it prevents a sale, it matters not what the event thereof maybe; 
and if Zirkle had authority to give an option for three months, he had the right to 
extend such option for three years, and in this manner he might indefinitely tie up 
the property and prevent, instead of securing, a sale thereof.” 

To the same effect: Swift v». Erwin, 148 S. W. (Ark.) 267; Ives ». Davenport, 3 
Hill (N. Y.) 373; Field ». Small, 17 Colo. 386; Trogden ». Williams, 144 N. C. 192; 
Wynkoop ». Shoemaker, 37 App. (D. C.) 258. 

Moreover, there is not even an obligation on the part of the power company 
to pay the Government the price the arbitrators may determine. Paragraph (4) 
of Article XXII gives that company at any time after December 1, 1926, or such 
earlier period as the United States shall finally cease to take energy, the right to 
have the valuation determined by arbitration. But when the value is thus 
determined there is apparently no obligation on the company’s part to buy. 
It may decline to purchase if the value is, in its opinion, too high. The Govern- 
ment is powerless to force a sale at the price thus fixed. Its only measure of 
consolation, meager enough at the best, is to remove its property and sell it as 
junk, for paragraph (5) provides that ‘in the event that the contractor shall on 
demand of the United States fail or refuse to purchase the Warrior extension and 
Warrior substation under any of the foregoing subdivisions of this article, the 
United States may sell the same to another, subject to the conditions that said 
properties shall not be operated and that they shall be removed within six months 
after the sale has been consummated.” 

2. Iam also of the opinion that under the statutes I have mentioned, the officials 
therein designated, who are given the discretionary power to fix the terms of sale, 
are unable to delegate this power to arbitrators. If the price at which Govern- 
ment property is sold is to be determined, not by the officials authorized to 
make the sale, but by arbitrators to be chosen in the manner this contract pro- 
vides, it is plain that there is an absolute surrender of what is probably the most 
important power of all. If the determination of the purchase price is to be left 
to arbitrators, it is hard to say where the limit must stop. For if that power can 
be delegated, I see no reason why the power to determine when and upon what 
terms the purchase price is to be paid, may not be equally delegated. I accord- 
ingly conclude that the provision in the contract which leaves the price to be 
determined by arbitrators is without legislative sanction. 

Welch, assignee of McCormick, ». United States (1 Ct. CL. (O. S.) 39), was a 
suit upon an award. The Navy Department had sent a sawmill to Commodore 
Jones, who entered into an agreement with Parker for its erection, the contract 
containing a stipulation that on the happening of a certain contingency the 
question of damages should be left to the determination of referees. In holding 
the award was not binding on the United States, the court said: 

“We consider the law to be, that such an agent of the Government as the 
commodore was can not, without being specially authorized to do so, bind the 
Government by a submission of matters in dispute to arbitration. It follows, 
that the part of the contract of the 7th of April, 1849, with Parker, which pro- 
vides for a submission to arbitration is void for the want of authority in the 
commodore to make it, and, of course, the award must be likewise void.” 

See also United States ». Ames, 24 Fed. Cas. 784 (No. 14441). (Cf. Great 
oh re Co. v. United States, 112 U. S. 645; Brannen ». United States, 20 Ct. 

3. My conviction that neither the act of May 10, 1918, nor the act of July 9, 
1918, authorizes an option like this or a sale for a price to be fixed by arbitration 
is strengthened by the course administratively taken after its passage. August 
31, 1918, an order was issued, reciting the statute and directing the War Depart- 
ment bureaus, after first securing approval of the Director of Purchase, Storage 
and Traffic, to sell, unless otherwise directed by him, “for cash at auction, or to 
the highest bidder on sealed proposals, on due public notice, and in such market 
as the public interests may require.” Later, by order of January 17, 1919, prac- 
tically identical instructions were issued, the only material change being the direc- 
tion that sales might be approved by a subordinate called the Director of Sales 
instead of the Director of Purchase, Storage and Traffic himself. 

My attention has not been called to any administrative action or order taken 
under this statute which, at the date this contract was signed or at any other time, 
authorized the officers executing or otherwise participating in it to disregard these 
directions or to assume that this option agreement was authorized by the statute. 

Before I leave this subject I must express my inability to agree with the argu- 
ment advanced in other quarters that the agreement offends section 124 of the 
national defense act, approved June 3, 1916 (39 Stat. 215). That section author-
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izes the President to make an investigation to determine the best means for the 
production of nitrates and munition products; to designate sites for such produc- 
tion; to construct and maintain power houses for the generation of power and 
plants for the production of nitrates and munition products; to acquire the neces- 
sary lands and rights of way; to use the products for military and naval purposes; 
to dispose of the surplus; and appropriates $20,000,000 for the purposes named. 
It is specifically provided that the plants shall be constructed and operated solely 
by the Government and not in conjunction with any other industry or enterprise 
carried on by private capital. 

The argument has accordingly been made that, inasmuch as the contract pur- 
ports to be dated December 1, 1917, it must speak as of that date, and inasmuch 
as no legislation was in existence at that time authorizing the construction of 
nitrate plants other than the act just mentioned, the contract with the Alabama 
Power Co., which was designed to secure electrical energy for the operation of 
these plants, offends the act of June 3, 1916, it being asserted that the Warrior 
extension, the Warrior substation, and the 88-mile transmission line from this 
substation at Gorgas to Muscle Shoals, all of which were built with Government 
funds advanced under the contract, were to be operated by the power company 
as an integral part of that company’s system. 

But this argument fails to command my assent. In the first place, the nitrate 
plants were built not under the $20,000,000 appropriation above mentioned but 
under entirely different appropriations made to meet the war emergency, the 
contract not being in fact signed and delivered until November, 1918. And in 
the second place, the facilities just mentioned were brought into existence merely 
to furnish electrical energy, so that the plants might be operated. In no just 
sense, therefore, can it be said that the furnishing of electrical power to run these 
plants was an operation prohibited by the national defense act. 

THE AIR NITRATES CORPORATION CONTRACT. 

- The contract with this company provides in substance that it shall erect and 
operate certain nitrate plants at Muscle Shoals. The agreement contains a 
recital which, to say the least, is disingenuous. I refer to that part which says 
that the American Cyanamid Co. (which owned outright the Air Nitrates Cor- 
poration) is “unwilling to subject its property and assets to liability in connec- 
tion with the planning, construction, and operation of the proposed plants, and 
has accordingly organized the Air Nitrates Corporation * * * which shall 
act as the agent for and which shall be solely responsible to the United States 
and others in the planning, construction, and operation of the proposed plants 
* * *2 The truth is that under the contract the Air Nitrates Corporation 
assumes no financial liability whatever. All expenses, whatever their nature 
may be, are to be borne by the Government. For its services in building the 
plants with Government funds the company is to receive 3% per cent of the cost 
up to $30,000,000 and 1% per cent beyond that, with a maximum limit of $1,500,- 
000. For its services in operating the plants when built, the entire expenses 
of which are also to be paid from Government funds, the company is to receive 
one-fourth of 1 cent for every pound of ammonium nitrate produced in each 
year up to 110,000 tons ($550,000), and one-half of this amount for every pound 
in excess of this tonnage. Even if the Chief of Ordnance should decide, as he 
might under the contract, that public interests require the United States to 
take over the operation of the plant, the agreement obligates the Government 
to keep on paying the company these sums until June 1, 1921. One indulgence 
is, however, granted the United States—payments are to stop when they reach 
$550,000 in any fiscal year. 

To add to the burdens thus assumed, the Government on the same day entered 
into a separate contract with the American Cyanamid Co., the parent organiza- 
tion. In consideration of that company granting to the United States the right 
to use certain patented processes and placing its experiments, studies, plans, 
designs, and technical staff at the disposal of its subsidiary company, the Air 
Nitrates Corporation, the Government obligated itself to pay as royalty to the 
parent company 6 mills for every pound of nitrogen produced in any fiscal year 
up to 91,700,000 pounds ($550,200), and 3 mills for each pound in excess of that. 

The sum total thus expended by the Government in the construction of the 
nitrate plant under this contract with the Air Nitrates Corporation appears to 
be $67,550,355.09. The option to purchase (Art. XIX) upon which your inquiry 
is founded reads. 

‘If upon cessation of this war or for any other reason the United States de- 
termines to cease the construction, equipment, or operation of any of the said 
plants and to dispose of the same, the agent shall be given the first opportunity
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(for a reasonable period of time, not to exceed six months after receipt of written 
notice stating the determination of the United States to dispose of the same, 
and the material terms upon which such disposition will be made) to purchase 
the same upon as favorable terms as the United States is willing to accept there- 
for, before the United States shall sell the same to any other party.” 

I am of the opinion that this provision, too, is invalid. The authority to 
enter into such a stipulation must be derived, if at all, from the act of 
May 10, 1918, already mentioned. I think that the authority to sell 
Government property conferred by this act is not broad enough to 
give the designated officials the power to obligate the Government to 
give this company the preferential right to purchase which the contract 
attempts to confer. As already pointed out, such a right is neither a sale nor a 
contract to sell. It is but a mere privilege, to be exercised or declined by the 
company after six months of deliberation. I need not stop to repeat the reasons 
I gave in reaching a similar conclusion when considering the other contract; 
although of course one of them—that dealing with the fixing of the purchase 
price by arbitration—is inapplicable here. 

* But this opinion is, I think, void on an entirely different ground. It will be 
noted that the preferential right of purchase is attended by no limit of time. 

This is an endeavor to create a present right to a future interest, unrestricted 
in duration and so uncertain and remote as to render it, under well-established 
principles, invalid and unenforceable. (Barton ». Thaw, 246 P. St. 348; London 
& Southwestern Ry. Co. ». Gomm, 51 L. J. Ch. 530, 20 Ch. Div. 562; Worthing 
Corporation ». Heather, 75 L. J. Ch. 761; Manchester Ship Canal Co. ». Man- 
chester Racecourse Co., 2 Chancery (1900) 352, on appeal, 2 Chancery (1901) 87.) 

To both of the inquiries appearing at the beginning of this opinion my answer 
accordingly is no. 

Respectfully, 
H. M. DAuGHERTY, Attorney General. 

The SECRETARY OF WAR. 

SITUATION OF GOVERNMENT AT MUSCLE SHOALS. 

The position in which the Government finds itself in attempting 
to deal with the disposition of Muscle Shoals was well stated by the 
chairman of the Appropriations Committee in his statement before 
our committee. As Mr. Madden pointed out, the Government has 
never established a policy at Muscle Shoals beyond the determina- 
tion to complete the Wilson Dam, the work on which is now in 
progress and nearing completion. After reviewing the extended 
efforts of the Government to dispose of the nitrate plants to private 
interests under the former administration, Mr. Madden summed up 
the expenditures of the Government at Muscle Shoals and his figures 
brought down to June 30, 1923, total more than $125,000,000; and 
if this enterprise is to be carried on by the Government Mr. Madden 
then showed that an additional $59,000,000 would be necessary. 

Having in mind the great sum of money expended by the Govern- 
ment on this project, realizing that the great nitrate ohrnt with the 
millions of dollars invested in machinery, tools, and appurtenances 
connected with the project naturally are deteriorating while stand- 
ing idle, and realizing also that Dam No. 2, known as the Wilson 
Dam, with a total investment of $50,000,000, is rapidly nearing 
completion under the efficient direction of Army engineers, it re- 
quires but little reflection to convince the most conservative man 
that surely this situation should be given that prompt and earnest 
consideration necessary to bring about a wise and permanent solu- 
tion of the entire problem. 

THREE POSSIBLE COURSES. 

How can the problem be solved; what can Congress do; what should 
be done ? ;
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In answer, it may be said that there are three possible courses 
whereby a definite and final conclusion of this matter may be reached. 

First. Congress can authorize the necessary appropriations for 
the completion of the dam or dams and other facilities necessary to 
enable the operation of the plant or plants in accordance with the 
rovisions of section 124 of the national defense act. This means 
overnment ownership and operation. 
Second. Congress can authorize the necessary appropriations to 

complete the project, retaining the title and amending the law in 
such manner as to enable the leasing of the power developed and the 
plants already ' constructed to’ private persons or corporations. 
This means Government ownership but not operation. 

Third. Congress can make the appropriations necessary for the 
completion of Dam No. 2 and the-construction of Dam No. 3 (includ- 
ing the purchase of flowage rights at Dam No. 3), authorize the sale 
of all the plants and property of every descriptionin any way con- 
nected with the project to an individual or corporation on conditions 
prescribed by Congress, and authorize the leasing of the power 
developed from the dams for a specified period and on terms pre- 
scribed by Congress. This means private ownership and operation, 
freeing the Government from any further expense for operation or 
maintenance. 

It is proper to say at this point that a majority of the Committee 
on Military Affairs is opposed to the Government operation of this 
project, and, as heretofore stated in this report, after most pains- 
taking investigation and analysis, concluded that the proposal sub- 
mitted by Henry Ford approached more nearly the fulfillment of the 
intent of Congress as expressed in the national defense act, eliminat- 
ing Government operation of the plants. Accordingly, we present 
the same for the consideration of the House in H. R. 518. 

POLICY FOLLOWED IN CONSIDERING OFFERS. 

In considering the disposition of the Muscle Shoals project the 
policy expressed by Congress in section 124 of the national defense 
act of June 3, 1916, provided that the dam and plants constructed 
under authority of that section of the law should be maintained for 
the purposes of supplying nitrates for explosives in time of war and 
fertilizer in time of peace. Therefore, in judging these several offers 
the committee has been guided by the following considerations: 

First. Satisfactory responsibility behind a straightforward compre- 
hensive offer for both the power and the nitrate plants. 

Second. Satisfactory fertilizer production and a provision for the 
maintenance of nitrate plant No. 2 ready for immediate production 
of military explosives, in accordance with the policy of the Govern- 
ment in providing the nitrate plants as indicated in section 124 of the 
national defense act. 

Third. Satisfactory assurance that the benefits of economical pro- 
duction of fertilizers, which all agree can be had at Muscle Shoals, 
will be passed on to the consumer. 

Fourth. Reasonable financial returns to the Government. 
Fifth. Satisfactory length of the lease period. 
th Satisfactory conditions during and at the end of the lease 

period.
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When these features of the several offers are considered the offer 
of Mr. Ford as modified at the request of the Committee on Military 
Affairs in the Sixty-seventh Congress is clearly the best proposal. 

SUMMARY OF FORD PROPOSAL. 

It is pertinent to inquire, What is the Henry Ford proposal, and 
what are some of the reasons upon which the committee base the 
recommendation for the acceptance of the same by Congress ? 

Mr. Ford asks the Government, acting through Congress, to 
advance the money to complete Dam No. 2 and to build Dam No. 3. 
The cost of Dam No. 2 at the time the Ford offer was made was 
estimated by the United States engineers at $25,000,000, and their 
estimated cost of Dam No. 3 was $25,000,000. : 

He further asks that the Government shall purchase the necessary 
flowage rights at both the dams, the cost: of which is estimated at 
$1,500,000; also that the Government convey to him by conditional 
deed nitrate plant No. 1, which cost $12,887,941.31, and nitrate plant 
No. 2, including the Waco quarry, which cost $67,555,355.09; also 
all the land connected with these plants, being 4,666 acres; also all 
the interest of the United States Government in the Gorgas Warrior 
steam plant, situated on the Warrior River, 88 miles distant from 
Muscle Shoals, on which the Government expended $4,979,782.33. 

Mr. Ford further proposes that the Government, through the Sec- 
retary of War, lease to him Dams No. 2 and No. 3, together with all 
their appurtenances, for a lease period of 100 years. He also pro- 
poses Te at the end of the lease period the company shall have the 
preferred right to negotiate with the United States Government for 
such lease or purchase of the property and upon such terms as may 
be then prescribed by Congress. 

In consideration of the foregoing, Mr. Ford agrees: 
First. That he is to form a corporation with capital stock of 

$10,000.00 or more, of which at least $10,000,000 shall be paid in 
in cash. 

Second. The company shall complete for the United States, subject 
to the approval of he Chief of Engineers of the United States Army, 
Dam No. 2, its locks, power house, and all necessary equipment, all 
in accordance with the plans and specifications prepared or to be 
prepared or approved by the Chief of Engineers of the United States 
Army, and progressively install hydroelectric equipment in said 
power house adequate for generating approximately 600,000 horse- 
power, all work aforesaid to be performed as speedily as possible at 
actual cost, without profit to the company. 

Third. He further proposes that as soon as the release of suitable: 
construction equipment and labor forces at Dam No. 2 will permit, 
or at an earlier date, if desired by the company, the company shall 
construct and complete, subject to the approval of the Chief of 
Engineers of the United States Army, for the United States, Dam 
No. 3, its lock, power house, and all necessary equipment, all in 
accordance with the plans and specifications prepared and to be 
repared by the Chief of Engineers of the United States Army, or 
y the company, at its option, and approved by the Chief of Engineers 

of the United States Army, and progressively instail the hydro- 
electric equipment in said power house adequate for generating 
approximately 250,000 horsepower, all the work aforesaid to be per-
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formed as speedily as possible at actual cost and without profit to 
the company. 

He further proposes that the company will lease from the United 
States Dam No. 2, its power house and all the hydroelectric and 
operating appurtenances, except the locks, together with all lands 
and buildings owned or to be acquired by the United States con- 
nected with or adjacent to either end of said dam, for a period of 100 
years from the date when structures and equipment of a capacity of 
100,000 horsepower are constructed and installed and ready for 
service; and will pay to the United States as annual rental therefor 4 
per cent of the actual cost of acquiring lands and flowage rights and 
of building the locks, dam, and power-house facilities, payable an- 
nually at the end of each lease year, except that during and for the 
first six years of the lease period the rental shall be in the following 
amounts and payable at the following times: $200,000 one year from 
the date when 100,000 horsepower is installed ready for service, and 
thereafter $200,000 at the end of each year for five years. 

Fourth. Also, the company will lease from the United States Dam 
No. 3, its power houses, and all of the hydroelectric and operating 
appurtenances, except the lock, together with all lands and buildings 
owned or to be acquired by the United States, connected with or 
adjacent to the end of the said dam, for a period equal to the lease 
term of Dam No. 2 and its hydroelectric power equipment thereat, 
and that the said lease terms of the two dams and the hydroelectric 
thereat shall expire at the same time, the said period to begin at the 
date when said structures and equipment of a capacity of 80,000 
horsepower are constructed and installed and ready for service, and 
will pay to the United States as annual rental therefor 4 per cent of 
the actual cost of acquiring the lands and flowage rights and of con- 
structing the lock, dam, and power-house facilities, payable annually 
at the end of each lease year, except that during and for the first 
three years of the lease period the rentals shall be for the following 
amounts and payable at the following times, to wit: $160,000 one 
year from the date when 80,000 horsepower is installed and ready for 
service, and thereafter $160,000 annually at the end of each year for 
two years. 

Fifth. He further agrees that the company will pay to the United 
States during the period of the lease of Dams No. 2 and No. 3, $20,000 
annually in installments quarterly in advance for repairs, mainte- 
nance, and operation of Dam No. 3, its gates and lock, and $35,000 
annually in installments quarterly in advance for repairs, mainte- 
nance, and operation of Dam No. 2, its gates and locks, it being 
understood that all necessary repairs, maintenance, and operation 
thereof shall be under the direction, care, and responsibility of the 
United States during the said 100 years lease period. The company, 
at 1ts own expense, will make all necessary renewals and repairs 
incident to the efficient maintenance of the power houses, sub- 
structures, superstructures, machinery, and appliances appurtenant 
to said Bowes houses, and will maintain the same in efficient operat- 
ng condition. 

Sixth. He further proposes that at all times during the period of 
the lease of Dam No. 2 the company will furnish to the United 
States free of charge, to be delivered at any point on the lock grounds 
indicated by the Chief of Engineers of a United States Army,
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electrical power to an amount necessary for the operation of the 
locks, but not in excess of 200 horsepower, and shall also furnish 
Powe for the same purpose at Dam No. 3, but not in excess of 100 
orsepower. 
Seventh. He further proposes to provide a sinking fund covering 

the lease period, which at the end of the same will amortize the cost 
to the Government of the cost of completing Dam No. 2, the con- 
struction of Dam No. 3, and the cost of the flowage rights in con- 
nection therewith. 

Eighth. He further proposes to pay to the Government for the 
conveyance to him or the company of all the property constituting 
nitrate plant No. 2, including lands, power plant, buildings, materials, 
machinery, fixtures, equipment, apparatus, appurtenances, tools, and 
supplies, and the right, license, and privilege to use any and all of the 
patent processes, methods, and designs which have been acquired and 
may be transferred or assigned to a purchaser of nitrate plant No. 2 
by the United States, together with the sulphuric-acid units now in 
storage on the premises; also all of the property constituting nitrate 
plant No. 1, including power plant, buildings, materials, machinery, 
fixtures, equipment, apparatus, appurtenances, tools, and supplies, 
and the right, license, and privilege to use any and all of the pat- 
ent processes, methods, and designs which have been acquired and 
may be transferred to a purchaser of nitrate plant No. 1 by the 
United States; also all of the property constituting the Waco quarry, 
including the rights of way and buildings, material, quarry tract, 
machinery, railroad tracks, appurtenances, tools, and supplies; also 
all of the property constituting the steam power plant built and now 
owned by the Government at Gorgas, Ala.; on the Warrior River, 
including lands, rights of way, buildings, machinery, material, appa- 
ratus, appurtenances, tools, and supplies, and the transmission line 
from the Gorgas steam plant to nitrate plant No. 2 at Muscle Shoals, 
and all other transmission lines belonging to the United States and 
connected with any of the aforesaid Government properties, the sum 
of $5,000,000 in five installments, as follows: $1,000,000 upon the 
acceptance of this offer, and $1,000,000 annually thereafter until the 
purchase is fully paid, with interest at the rate of 5 per cent per 
annum on deferred payments with the privilege of anticipating any 
or all of the payments, possession to be delivered upon the payment 
of the first of said installments and deeds of conveyance to be deliv- 
ered when full payment for such property has been made. 

It is further provided that Hr 3 said deeds shall refer to or con- 
tain the provisions of the offer, and said deeds shall be so drawn as 
to make these provisions covenants running with the land. 
‘Ninth. The proposal further provides that the company shall 

maintain nitrate plant No. 2 in its present state of readiness or its 
equivalent, for immediate operation in the manufacture of material 
necessary in time of war for the production of explosives, during 
the entire lease period, and it is further provided that whenever, in 
the national defense, the United States shall require all or any part 
of the operating facilities of nitrate plant No. 2 for the production 
of any material necessary in the manufacture of explosives, or other 
war materials, then the United States shall have the immediate right 
upon five days’ notice to the company, to take over and operate the 
same, and the company will supply the United States with the hydro- 
electric power necessary for such operation, together with such com- 
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plete patented processes which the company owns or has the right 
to use; and further, when required for national defense, any of ‘the 
company’s personnel and operating organization necessary for operat- 
ing any part of nitrate plant No. 2 in the manufacture of materials 
for explosives or other war materials shall be at the disposal of the 
United States, to be reasonably compensated for such use by the 
Government. 

Tenth. It is also proposed that the company shall be obligated 
during the lease period to manufacture nitrogen and other com- 
mercial fertilizers, mixed or unmixed, with or without filler, accord- 
ing to demand, at nitrate plant No. 2 or its equivalent, or at such 
other plant or plants adjacent or near thereto as it may construct, 
using the most economical source of power available. The annual 
production of these fertilizers shall have the nitrogen content of at 
least 40,000 tons of fixed nitrogen, which is the present annual pro- 
duction of nitrate plant No. 2; and further, that if said plant is de- 
stroyed during the lease period the company shall restore the plant 
within a reasonable time to its former capacity. Guaranties are 
included in the proposal for carrying out this important provision, 
and a limitation of 8 per cent profit on the fair actual annual cost 
of production is fixed on the production of said fertilizer. 

Kleventh. He also agrees to research improved methods of fer- 
tilizer production and to reasonably employ such improved methods. 

Twelfth. It is further provided in the proposal that the Govern- 
ment of the United States shall have the right to enforce all of the 
provisions of the contract to be entered into between the Government 
and the company by the exercise of all usual legal remedies, and in 
addition thereto the company will agree that the Attorney General 
of the United States may, upon the request of the Secretary of War, 
institute proceedings in equity in the District Court of the United 
States for the Northern District of Alabama for the purpose of can- 
celing and terminating the lease of Dam No. 2 or Dam No. 3, or 
both of them, because of such violation, or for the purpose of remedy- 
ing or correcting by injunction, mandamus, or other process, any 
act of commission or omission in violation of the terms of this proposal 
or any contract made in furtherance thereof. 

We feel it is proper to state that the committee insisted on a number 
of modifications of the Ford proposal as submitted to the committee, 
particularly in connection with more specific language covering 
the termination of the lease period and the language covering the 
guaranty to manufacture nitrogen for commercial fertilizer, and more 
clearly defining the character of the covenants and conditions to be 
embodied in the deeds and leases covering the property, all of which 
will be clearly seen from an inspection of the original and modified 
proposals, both of which appear in this report. 

CONCLUSION OF MAJORITY AND REASONS THEREFOR. 

The majority of the committee after hearing all of the evidence 
and after considering the various proposals, reached the same con- 
clusion as that of the Committee on Military Affairs of the Sixty- 
seventh Congress, viz, that the offer of Henry Ford is the only pro- 
posal which meets all of the requirements of section 124 of the 
national defense act, and when judged in this light the Ford offer 
is found to be satisfactory in all respects.
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First, as to responsibility. —His proposal is backed by his company, 
which is to have a capital of not less than $10,000,000 paid in in cash. 
Its stock shall forever remain in the hands of American citizens. 
But not only this cash capital and the heavy cash investment which 
Mr. Ford must make at Muscle Shoals is the security, but the bill 
provides (sec. 23) that— 

All of the contracts, leases, deeds, transfers, and conveyances necessary to 
effectuate the acceptance of said offer shall be binding upon the United States 
and jointly and severally upon Henry Ford, his heirs, representatives, and assigns, 
and the company to be incorporated by him, its successors, and assigns. 

Second, as to satisfactory fertilizer production and the maintenance 
of natrate plant No. 2.—Under this offer the Muscle Shoals develop- 
ment is not to be dismembered and sold piecemeal, and the power 
diverted primarily to other uses, but the development is to be kept 
intact and the nitrate plant—or a better one—is to be maintained 
and operated for the purposes for which Congress intended it. 

The acceptance of this offer stops at once all Government loss and 
unproductive expenditure at Muscle Shoals. "This loss has already 
totaled $8,056,848 from the armistice to June 30,1923, an average of 
more than $1,000,000 annually. There is responsible assurance that 
nitrates will be produced to the full capacity of nitrate plant No. 2, 
amounting to not less than 40,000 tons of fixed nitrogen annually, 
which is the equivalent of 250,000 tons of Chilean nitrate, or would 
furnish sufficient nitrogen for 2,000,000 tons of 2-8-2 commercial 
fertilizer annually. 

This is an amount of nitrate equal to the entire annual imports 
from Chile used by American agriculture before the World War. 

The importance of such an obligation may be appreciated from the 
fact that, based upon the Department of Commerce reports, we find 
during the fiscal year ending June 30, 1923, American purchasers 
paid the Chilean Government not less than $11,239,384 as a tax 
simply for the privilege of buying their supply of nitrate from that 
country. 

The Chilean producers are reported to have made the claim that 
if compelled to do so by Muscle Shoals competition they will reduce 
their prices to one-half or even one-third of their present levels. 
If, however, the establishment of the nitrogen industry at Muscle 
Shoals under the Ford offer merely results in eliminating the export 
duty collected by Chile for the privilege of Lurehanng nitrates in 
that country, it would have paid a dividend to American farmers 
and consumers of more than 5% per cent on a valuation of $200,000,000. 

The committee was unanimously of the opinion that a develop- 
ment as essential to the national defense as the Muscle Shoals proj- 
ect, should never be permitted to fall into the hands of nationals 
of other countries who might possibly become our enemies. It 
was therefore provided in the bill (sec. 22) that— 

No stock or bonds issued by any company or subsidiary company in connection 
with the lease of the dams referred to herein or in connection with nitrate plant 
No. 2, or any substitute therefor or addition supplementary thereto shall be 
owned or controlled by any foreign corporation, citizen, or subject. 

Third, as to the assurance that the benefits of economical production 
of fertilizers will be passed on to the consumer.—The provisions of the 
offer in this regard are unique in the history of American business. 
Mr. Ford not only proposes to limit his profits on fertilizer to 8 per 
cent of the “fair actual annual cost of production,” but he agrees to
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the creation of a board of farmers to determine what the “fair actual 
annual cost of production” has been and to regulate the price of 
fertilizer and its distribution to farmers, their agencies, or organi- 
zations. 

No one can study the carefully drawn provisions for the selection 
of this board without being impressed with the care with which the 
interests of the consumer have been safeguarded. 

Fourth, as to a reasonable financial return to the Government.—In 
considering a plan involving such heavy obligations for 100 years, 
we agree with President Coolidge, who said in his message to Congress 
that “ the amount of money received for the property is not a primary 
or a major consideration,” but reference to the comparison set up 
below (page 59) shows that on a most conservative basis it may be 
reasonably anticipated that under the Ford offer the annual financial 
gain over its nearest competitor is not less than $235,000. 

The detailed study of the financial returns under the Ford offer 
further shows that on a most conservative basis the returns to the 
Government during the life of the lease would amount to some 
$345,000,000 (p. 59), and, as shown by the Secretary of War (p 
18), if the sinking fund were invested at, say, 5 per cent (by invest 
ing in Federal farm loan bonds, for instance) the sinking fund would 
amount to $100,000,000 instead of $49,000,000 and the total returns 
would amount to nearly $400,000,000. 

These estimates take no account of the value to the country of a 
material reduction in the cost of nitrates and other fertilizers. If 
the economical large-scale production of nitrates at Muscle Shoals 
should merely result in the Sir tion of the import duty on Chilean . 
nitrate, the saving to American consumers, based on last year’s record, 
would amount to the sum of $1,100,000,000 in 100 years. 

It has been widely published that the offer of the Associated Power 
Companies was better than Mr. Ford’s because they offered to pay 
$100,000,000 for Muscle Shoals. It should.be understood, however, 
that they did not offer this amount as a purchase price for the property. 
It simply represents an approximate total of their 4 per cent interest 
payments; and at that the figure is somewhat in excess of the real 
amount. Their total annual interest payments average $3,076,000 on 
both dams, while Mr. Ford’s interest payments average $2,459,200, 
but as shown in the comparison below (p. 59) other returns accru- 
ing to the Government under the Ford offer result in an annual balance 
over and above the power companies’ offer of about $235,000. 

Fifth, as to the length of the lease period.—During the hearings certain 
witnesses have laid much stress upon the fact that Mr. Ford asks a 
100-year lease period, while the Federal water power act limits the lease 
period to 50 years, and certain bidders have proposed the 50-year lease 
and argued it as a reason for the acceptance of their offers. The major- 
ity of the committee, however, has not regarded the length of the lease 
as a vital point in any offer. The only argument for a 50-year lease 
period is that at the end of that time the United States might secure a 
larger return for its water-power rights than is now possible. On 
the other hand, this rental immediately becomes a fair charge against 
the power users and as such it is merely a form of Federal taxation 
assessed against a certain group or class of consumers. This is true 
no matter whether the consumer buys power or any article whatever 
made by use of ‘the power. Iven if it were desirable to secure “all
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that the traffic will bear” for the Government's power rights the 
committee sees no reason for rejecting the Ford offer on the assump- 
tion that now or .in the future a better offer will be made. 

There is nothing in the history of the electric power business to 
indicate that water-power rights will be more valuable 50 years hence 
than they are to-day. On the contrary, the proposed superpower 
plans, the recent improvements in steam power, and the wide field 
of improvement suggested by substituting other vapors than steam 
for power purposes, as seen in the new mercury boilers, all indicate 
that in the future, as always in the past, the tendency will be toward 
cheaper power, which means less and not greater value for unde- 
veloped water-power rights. 

This being true, the longer the lease period of a contract as ad- 
vantageous to the Government and to the consumer as the Ford 
offer, the better the public interest is served. 

If the sinking fund is to have a life equal to that of the lease period, 
a 50-year lease becomes disadvantageous, for it requires about seven 
times as large an annual payment into a 4 per cent sinking fund to 
retire a given amount in 50 years as it does to retire the same sum 
in 100 years. . It is only by using a long-time sinking fund that electric 
power can be relieved of its capital charges for the benefit of future 
generations without appreciably affecting the cost of power to the 
present generation. 

Sixth, as to the conditions during and at the end of the lease period. — 
No objection to the Ford offer was more persistently urged than the 
fact that his lease of the dams is not subject to the terms of the 
Federal water-power act. It has even been argued that Mr. Ford 
would be wholly unregulated because he would not be under the 
Federal water-power act. 

On the contrary, no licensee under the Federal water power act was 
ever burdened with such regulations and obligations as is Mr. Ford 
under his offer. = His first obligation is to produce a large tonnage of 
fertilizer, in which he is not allowed a profit of more than '8 per cent 
annually; he must maintain one of the world’s largest explosives 
plants at his own expense for 100 years; when he sells power to the 
public he immediately comes under the jurisdiction of the States in 
which he does business, and at the end of the lease period he is not 
entitled to be bought out for cash by the United States or any other 
licensee. 

This latter condition is an objectionable provision of the Federal 
water power act which in our opinion far offsets any supposed benefit 
which can come from a 50-year lease period. It has been claimed 
that licensees under the power act have no right of renewal at the 
end of the lease period, but if the lease is to be ended, then under 
sections 14 and 15 of the act either the United States or the new 
licensee must pay to the retiring licensee the ‘fair value’ of all 
property owned or held by the licensee power company which is then 
valuable and servi cable in the development, transmission, and distri- 
bution of power and which is dependent for its usefulness upon the 
continuation of: the license. In addition to this ‘‘severdnce dam- 
ages’’ must be paid to the retiring licensee caused by severance of 
Property taken from property not taken. 

ith the growth of great superpower systems in the Southeast, 
who can say what power plants and transmission lines will not be 
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dependent upon this great water power once it is interconnected and 
its power is relayed throughout this entire region ? 

ho can assess the “severance damages’’ if it is desired to ‘ recap- 
ture’ such a plant under the power act? How many hundreds or 
thousands of damage suits would have to be settled under the power 
act if the United States desired to use the power for its own purposes 
at the end of 50 years? No one knows beyond the undeniable fact 
that the aggregate would be a sum that would stagger the imagina- 
tion, and the practical effect, well known to the power companies, 
would be that the so-called 50-year license Mes become, in fact, 
a lease in perpetuity. ; 

So we have three policies of water-power development: First the 
policy of letting alone the water-power development on a “non- 
navigable’’ stream, although practically every stream effects the flow 
of some navigable stream sooner or later; second, the policy of 
granting so-called 50-year leases for power development on navi- 
gable streams, leases which in all human probability are as per- 
petual as the flow of the streams themselves; and, third, the policy 
of water-power development under such a plan as proposed by Mr. 
Ford wherein the benefits of low-interest-rate money, which are so 
important in a hydroelectric development, are had, and a sinking 
fund is provided for in order to return to the Government its entire 
investment during the lease period. Under such a plan the Govern- 
ment receives a fair rate of interest and at the end of the lease is 
in full possession of its property and has received back its entire invest- 
ment, including not only its investment for power purposes but for 
navigation purposes as well. Meanwhile the power has paid the cost 
of operation and maintenance of the navigation improvements. 

Is an amortization fund fair to capital? We think that it is. It 
has become an accepted industrial policy in this country to substitute 
labor-saving machinery for hand operations, even though thousands 
of people have been thrown out of work in the process. If labor- 
saving devices are fair to labor, then capital-saving devices are fair 
to capital, and an amortization or sinking fund is merely a capital- 
saving device. 

For convenience of members the committee has compared the 
Ford offer with that of the Associated Power Companies, which was 
its nearest competitor. The comparison, with a summary of the 
policy followed in judging offers, is as follows: 

ProrosaL or THE ASSOCIATED POWER COMPANIES COMPARED WITH 
THAT OF HENRY FORD. 

1. THE CHARACTER OF THE OFFERS AND THE RESPONSIBILITY BEHIND 

THEM. 

Adequate financial responsibility behind a straightforward under- 
taking has been the first consideration in judging any bid. The 
committee last year fixed the capital that should be required of any 
company that is to operate Muscle Shoals at not less than $10,000,000 
paid in, in cash. Holding companies which are to have the electric 
power, while their subsidiaries evade the spirit of the law by operating 
a ih nitrate plant, do not constitute a satisfactory solution of the 
vroblem.
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POWER COMPANIES’ OFFERS LACK ADE- 

QUATE GUARANTEE. 

The power companies agree that 
their corporation capitalized at $10,- 
000,000 or less (which is to have all of 
the power not utilized in fertilizer 
manufacture) shall guarantee the ob- 
ligations of their $5,000,000 company 
(which definitely agrees to fix only 5,000 
tons of nitrogen per year), but it is not 
specified in the case of either corpora- 
tion that its capital shall be fully paid 
in in cash. 

The power companies themselves 
specifically decline the responsibility 
of the undertaking, for they say in 
paragraph 10 of their fertilizer offer 
that the companies shall have dis- 
charged their obligations as to fertilizer 
manufacture when their $5,000,000 
company has been organized and its 
contract with the United States has 
been made. 

Under such an arrangement the fer- 
tilizer operations could easily be made 
to show a loss and be limited to 5,000 
tons of nitrogen annually, leaving the 
power companies in undisputed posses- 
sion of practically the entire power at 
Muscle Shoals for their own purposes. 

FORD OFFER BACKED BY HENRY FORD 
AND HIS ESTATE AS WELL AS HIS 
$10,000,000 COMPANY. 

“For the purpose of carrying out the 
terms of this agreement, the under- 
signed will form a corporation (herein- 
after referred to as the company), with 
a capital stock of $10,000,000 or more, 
‘of which at least $10,000,000 shall be 
paid in, in cash. to be controlled by the 
undersigned.” (Par. 1, Ford offer.) 

“Upon acceptance, the promises, 
undertakings, and obligations shall be 
binding upon the United States, and 
jointly and severally upon the under- 
signed, his heirs, representatives, and 
assigns, and the company, its successors 
and assigns.” (Sec. 20, Ford offer.) 

The Acting Judge Advocate General, 
John A. Hull, testified regarding these 
provisions (House hearings, 1922, pp. 
196 and 190: 

“A careful study of the language 
convinces me that Mr. Ford is bound 
as well as the company and is not dis- 
charged the minute the company is 
organized and undertakes these mat- 
ters * * * Mr. Ford obligates his 
outs and the company when organ- 
ized.” 

If Mr. Ford fails to live up to his 
contract the Government can not only 
cancel his lease of the water power, but 
it can cancel his deeds and take its 
property back, for paragraph 13 of his 
offer provides that “each of said deeds 
shall refer to or contain the provisions 
of this offer, and said deeds shall be so 
drawn as to make such provisions 
covenants running with the land.” 

2. HOW THE OFFERS MEET THE POLICY OF CONGRESS IN PROVIDING 

THE NITRATE PLANT. 

When Congress passed section 124 of the national defense act (of 
June 3, 1916) providing for the construction of the nitrate plant, 
the policy of maintaining a nitrate plant for the production of explo- 
sives in time of war and of fertilizers in time of peace was established. 
The development was made at Muscle Shoals because that sheltered 
locality offered the best opportunity for the successful carrying out 
of such a policy. 

The committee has therefore required adequate fertilizer production 
and provision for the maintenance of the nitrate plant ready for 
immediate production of military explosives as essentials in the 
consideration of any offer. 

Since experts are agreed that rapid progress may be expected in 
the art of nitrogen fixation, the committee regarded it as very im- 
portant that the offer accepted should provide that the nitrate plant 

e kept up to date.
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POWER COMPANIES’ DEFINITE OFFER IS 

LIMITED TO AN AGREEMENT TO OP- 

ERATE ONE UNIT OF THE NITRATE 

PLANT HAVING A CAPACITY OF AT 

LEAST 5,000 TONS OF NITROGEN AN- 

NUALLY. 

The power companies make a con- 
ditional offer to produce annually fer- 
tilizers containing 50,000 tons of fixed 
nitrogen, but their definite agreement 
reads (par. 4): 

‘“ As soon as this proposal is accepted 
by the United States the company will 
commence the construction of the first 
unit of the plant sufficient to produce 
annually fertilizers which contain at 
least 5,000 tons of nitrogen, and will 
complete and place the same in opera- 
tion as soon as possible after the power 
for the operation thereof is available 
from Dam No. 2.” et] 

They are not required to operate even 
this small plant to full capacity. 

They agree to offer their fertilizer 
products for sale direct to farmers and 
other consumers of fertilizers. 

MAINTENANCE OF NITRATE PLANT NO. 2 

TO BE EITHER AT EXPENSE OF THE 

FARMER OR OF THE GOVERNMENT. 

NO OBLIGATION TO KEEP PLANT UP 

TO DATE. 

The power companies provide for the 
maintenance of nitrate plant No. 2 for 
production of explosives in time of war, 
but they specify (par. 3) that ‘the ex- 
pense thereof is to be either included in 
the cost of the manufacture of fertilizer 
under this offer or deducted from the 
rent payable under said proposal of 
January 15, 1924.” 
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FORD OFFER GUARANTEES PRODUCTION 

OF 40,000 TONS OF NITROGEN AN- 

NUALLY. 

The Ford offer is a definite proposal 
to make a definite commercial contract 
for the manufacture, sale, and distri- 
bution direct to farmers, their agen- 
cies, or organizations, of a tonnage of 
commercial fertilizers containing not 
less than 40,000 tons of fixed nitrogen 
annually, which is the full capacity of 
nitrate plant No. 2. The nitrogen fer- 
tilizer is to be supplied either as mixed 
fertilizer (containing the other plant 
foods—phosphoric acid and potash) or 
unmixed, according to demand. 

This is an agreement to produce an- 
nually an amount of nitrate equal to 
the entire amount annually imported 
from Chile for use by American agri- 
culture before the World War. 

MAINTENANCE OF NITRATE PLANT NO. 2 

TO BE AT EXPENSE OF HENRY FORD 

OR HIS COMPANY. OBLIGATION IN- 

CLUDES KEEPING PLANT UP TO DATE. 

Under the Ford offer Henry Ford 
and his company are jointly and sev- 
erally obligated for 100 years (sec. 14-b) 
“to maintain nitrate plant No. 2 in its 
present state of readiness, or its equiva- 
lent, for immediate operation in the 
manufacture of materials necessary in 
time of war for the production of ex- 
plosives.” 

He also agrees to research new proc- 
esses for the production of nitrates and 
“to reasonably employ such improved 
methods’ (see. 14—a). His agreement, 
therefore, is not only to maintain the 
nitrate plant but to keep it up to date. 

3. HOW THE BENEFITS OF ECONOMICAL FERTILIZER PRODUCTION 

ARE TO BE ASSURED TO THE FARMER OR OTHER CONSUMER. 

Ever since the nitrate plants were first proposed in 1916, experts 
have repeatedly testified that it may be reasonably anticipated that 
at Aa Shoals commercial fertilizers can be produced by modern 
methads so that the farmer can buy them at half or less than half 
of the present prices. The advantages of large-scale operation under 
the favorable conditions existing at Muscle Shoals are beyond dispute. 

Satisfactory assurance that these economies will be passed on to 
2s consumer was an important consideration in dealing with these 
offers. |
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POWER COMPANIES ASK LARGER PROFIT 

ON FERTILIZER. 

Paragraph 5 of the power companies’ 
offer states, regarding their fertilizer 
company, that ‘‘The maximum net 
profit which it shall make in such manu- 
facture and sale of fertilizer products 
shall not exceed 8 per cent of the fair 
actual annual cost of production and 
sale thereof. 

POWER COMPANIES’ BOARD OF FARMERS 

LACKS SUPERVISORY POWERS AND 

MAY BE REMOVED OR APPOINTED AT 

ANY TIME BY SECRETARY OF AGRI- 

CULTURE. 

Section 6 of the power companies 
offer reads: 

“The Secretary of Agriculture may 
from time to time prescribe regulations 
for distributing the products of said 
plant in accordance with this offer. 
He may from time to time appoint and 
remove boards consisting of one or 
more representatives of hs depart- 
ment, one or more farmers or repre- 
sentatives of farmers’ associations and 
a nominee of the company to supervise 
the enforcement of such’ regulations 
and to advise with the company from 
time to time as to the price to be 
charged farmers and other actual con- 
sumers and users of said products.” 

Sec. 7 of the power companies’ fer- 
tilizer offer reads: 

“The corporation shall agree to file 
annually with the Secretary of Agri- 
culture statements showing the cost 
and profits: of the corporation from 
the operations under this offer, to per- 
mit the audit and verification of such 
statements by ‘said official, and ‘if 
during the year covered by any such 
statement ‘the corporation shall have 
made profits in excess of those per- 
mitted by this offer, such excess profits 
shall be deducted from the cost of the 
products sold during the calendar year 
in which such statement is settled.” 

SHOALS. 

FORD ASKS SMALLER PROFIT ON 

FERTILIZER. 

Section 15 of Mr. Ford’s offer states 
that “The company agrees that the 
maximum net profit which it shall 
make in the manufacture and sale of 
fertilizer products shall not exceed 8 
per cent of the fair actual annual cost 
of production thereof.” 

FORD AGREES THAT BOARD OF REPRE- 

SENTATIVE FARMERS MAY REGULATE 

PRICE, SALE, AND DISTRIBUTION OF 

ALL FERTILIZER PRODUCTS FREE FROM 

THE JURISDICTION OF ANY POLITICAL 

APPOINTEE. 

Section 15 of the Ford offer provides 
a board of nine voting members seven 
of whom are official representatives of 
national farm organizations nominated 
by the President of the United States 
and confirmed by the Senate. 

“The said board shall determine 
what has been the cost of manufac- 
ture and sale of fertilizer products and 
the price which has been charged 
therefor, and, if necessary for the 
purpose of limiting the annual profit 
to eight per cent (8%) as aforesaid, 
shall regulate the price at which said 
fertilizer may be sold by the company. 
For these purposes, said board shall 
have access to the books and records 
of the company at any reasonable time. 
In order that such fertilizer products 
may be fairly distributed and economi- 
cally purchased by farmers and other 
users thereof, the said board shall de- 
termine the equitable territorial dis- 
tribution of the same and may in its 
discretion make reasonable regulation 
for the sale of all or a portion of such 
products by the company to farmers, 
their agencies, or organizations. If 
and when said board can not agree 
upon its findings and determinations, 
then the points of disagreement shall 
be referred to the Federal Trade Com- 
mission (or its legal successor) for 
arbitration and settlement, and the 
decision of said commission in such 
cases shall be final and binding upon 
the board.”
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4. FINANCIAL RETURNS TO THE GOVERNMENT. 

[NoTE.—The power companies made a 50-year offer; Mr. Ford made a 100-year 
offer, in fairness to each, they must be compared on the basis of what they have 
offered. This has been done by totaling the returns for each, and determining 
the average annual return from each.] 

The cost of Dam No. 3 has been assumed at $30,000,000 since the 
Associated Power Companies and Mr. Ford each agree to pay 4 per 
cent on that amount, but Dam No. 3 may be omitted entirely with- 
out affecting the comparison, the only difference between the offers 
being that the power companies limit their interest payments to 4 
per cent on $30,000,000 while Mr. Ford pays 4 per cent on the total 
cost no matter what that cost may be. 

POWER COMPANIES’ OFFER. 

Interest on cost of Dam No. 2: Associ- 
ated Power Co.s cstimate of the 
amount of their rental for 50 years 

FORD OFFER. 

Interest on cost of Dam 
No. 2: 0.2: 

First 6 years, at $200,- 
(Government exercising its option to 000: 5cc ss Srnives ive $1,200, 000 
install all units), including steam Next 94 years, at 4 per 
71173 (RE SR ER er CR . $96, 800, 000 cent on $34,000,000. 127, 840,000 

Total interest for Dam No. 2.. $129, 040,000 
Interest on cost of Dam 
a 3 (taken at $30,000,- 

2). 

First 3 years, at $160, 
Next 47 years, at 4 per 000..% il PLA $480, 000 

cent on not over $30,- Next 97 years, at $1,- 
000,000, or 47 years, at 200,000...» veaveane 116, 400, 000 
$1,200,0008..0cc...... 56, 400, 000 

Total for Dam No. 3........... 57,000, 000 
Interest for 50 Yous, at 4 per cent on 
payment of Alabama Power Co. of 
$3,472,487.25 for Gorgas plant........ 6,944,974 

Interest on cost of Dam No. 
3: 

"First 3 years, at $200,- 
000 

Total interest for Dam No. 3.. 116, 880, 000 

Interest at 4 per cent on cash payment 
of $5,000,000 for nitrate plants for 100 
years, making a total of ............. 20, 000, 000 

Amortization fund (at minimum rate 
of 4 per cent 4): Return of capital in- 
vested. cor roti iim sean 49, 071, 935 

Maintenance of nitrate plants, 100 
years at $250,000 per year (average 
annual maintenance cost to date has 
been $277,4425), but assume that 
it is only $100,000 per year and the 
maintenance for 100 years amounts 
BORLAES Do nade i ARR SER NAT Baa 10, 000, 000 

The replacements? necessary in the 
nitrate plant, on a 100-year basis 
have been estimated by the Ord- 
nance Department at $400,000 per 
ear,’ but taking half this amount 
he total in 100 years would be...... 20, 000, 000 

Total returns in 50 years......... 160, 744, 974 Total returns in 100 years...... 344,991,935 

Average annual payment as above..... 3,214,809 Average annual return as above...... 3,449 919 
Annual financial gain by accepting 

Ford offer... ....oeeset wosssiany snmeey 235, 020 
  

1 Estimate of United States engineers for cost of Dam No. 2 complete is now $51,000,000, from which is to 
be deducted the wartime expenditure of $17,000,000, leaving $34,000,000 on which Mr. Ford pays interest. 

2 If the cost of Dam 3 exceeds this amount Mr. Ford still agrees to pay 4 per cent on its full cost. 
3 If Dam 3 costs more than $30,000,000, companies decline to pay 4 per cent intenest on its full cost. 
4 See Secretary of War’s report on Ford offer (p. 18). 
® Data from nitrate division, Ordnance Department, United States Army. The maintenance and de- 

preciation of the nitrate plant (No. 2) are Provided for at the expense of Mr. Ford or his company, but in 
the power companies’ offer it is specified that the cost of maintaining nitrate plant No. 2 for war purposes 
shall be charged either against the farmer or against the Government. Since this expense for national 
defense manifestly is not chargeable against fertilizer production, it is proper to show it as a credit on the 
Ford side and to omit it from the power companies’ side of the comparison. 

6 Hearing before Senate Agricultural Committee on Muscle Shoals, June 22, 1922, p. 932, 
? No attempt is made to cover the actual depreciation in this estin_ ate. 

H R—68-1—vol 1—35
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5. THE LENGTH OF THE LEASE PERIOD. 

Contrary to the public emphasis which has been laid upon this 
feature the majority of the committee has raised no special issue 
with bidders as to the length of the lease period. 

The only argument for a 50-year lease period is that at the end of 
that time the United States might secure more rental for its water- 
power rights than is now possible. In view of the fact that this 
rental immediately becomes a fair charge against the power users, 
such a charge with percentages of profit is merely a form of Federal 
taxation directed against a certain group or class of power users. 

Even if it were desirable to secure “all that the traffic will bear” 
- for the Government’s power rights, the committee sees no reason for 
rejecting the Ford offer on the assumption that now or in the future a 
better offer will be made ; 

There is nothing in the history of the electric power business to 
indicate that water-power rights will be more valuable 50 years 
hence than they are to-day. On the contrary, the proposed super- 
ower plans, the recent improvements in steam power, and the wide 
eld of improvement suggested by substituting other vapors than 

steam for power purposes, as seen in the new mercury boilers, all 
indicate that in the future, as always in the past, the tendency will 
be toward cheaper power, which means less and not greater value 
for undeveloped power rights. 

This being true, the longer the lease period of a contract as advan- 
tageous to the Government and to the consumer as the Ford offer the 
better the public interest is served. 

It has been shown that by far the greatest item entering into the 
cost of hydroelectric power under present methods of financing is 
the interest on the investment. This can be greatly reduced through 
the operation of a long-time sinking fund to retire the capital invested. 
Such a retirement fund can be set up over a 100-year period for 

" about one-seventh of the annuity required for a 50-year period. 

POWER COMPANIES’ OFFERS SPECIFY FORD OFFER SPECIFIES 100-YEAR LEASE 
50-YEAR LEASE PERIOD. 

The lease period has no effect on 
rates charged, except perhaps to justify 
the use of a sinking fund annuity 
seven times as large as for a 100-year 
fund, adding directly to the cost of 
the power. 

The offer of the power companies 
does not recognize the use of a sinking 
fund to reduce the cost of power by 
reducing the capital charges upon it. 

PERIOD. 

The Ford offer calls for a guaranty 
of large-scale fertilizer production at 
not more than 8 per cent for 100 years. 

It calls for maintenance of nitrate 
plant No. 2 or its equivalent ready to 
produce explosives for 100 years. 

It provides for a 100-year sinking 
fund which, if invested in 5 per cent 
Federal farm loan bonds, will re- 
turn to the Government more than 
$100,000,000 at the end of the lease 
period. 

It relieves the power of most of its 
capital charges and makes possible its 
ultimate production at much less cost. 
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6. CONDITIONS DURING AND AT END OF LEASE PERIOD. 

Satisfactory conditions in the public interest must be provided 
during and at end of lease period. 

POWER COMPANIES OFFER MEANS PROBA- 

BLY A PERPETUAL LEASE. 

The power companies’ offer comes 
under Federal water power act and 
companies’ property affected must be 
purchased if lease is to be terminated 
at end of 50 years. In all probability 
the value of the property depending 
on this power can be made to appear 
so great as to make the lease perpetual 
instead of for 50 years. 

SEVERANCE DAMAGES MUST BE PAID AT 

END OF LEASE PERIOD. 

Property damaged by the sale of 
property taken at end of lease is en- 
titled to ‘‘severance damages” under 
the power companies’ proposal. The 
amount of such damages in the case of 
a power the size of Muscle Shoals 
would be tremendous. 

NO AMORTIZATION OF INVESTMENT. 

The power companies do not recog- 
nize the principle of amortizing and 
retiring the capital invested and re- 
lieving the power of this large part of 
its cost. Under their plan of financing 
the consumer pays the heavy interest 

FORD OFFER PROVIDES DEFINITE PRACTI- 

CAL LIMIT TO LEASE PERIOD. 

The Ford offer does not come under 
Federal water power act. Lease can 
be terminated at end of 100 years with 
no obligation of Government to buy 
out any property whatever. 

NO SEVERANCE DAMAGES. 

No property to be purchased and no 
severance damages are to be paid under 
the Ford offer. : 

COMPLETE AMORTIZATION OF INVEST- 
MENT. . 

The Ford offer provides for a sinking 
fund to retire the capital invested and 
to relieve the consumer of the interest 
charges which form a large part of the 
cost of generating and distributing 

charges on the power indefinitely. water power. 

FOUR FIELDS OF USEFULNESS AT MUSCLE SHOALS. 

The majority of the committee recognized that there are four 
distinct fields of usefulness in which valuable service can be had at 
Muscle Shoals: First, nitrate manufacture for national defense; 
second, fertilizer production; third, power development; fourth, 
navigation improvement. 

The first two are closely associated, and the plant that is most 
valuable for production of explosives in time of war is most efficient 
as a source of nitrates for fertilizer in time of peace. It is also true 
that under such a plan as Mr. Ford has proposed there is a close rela- 
tion between the power development and the navigation improve- 
ment. Under this proposal the power not only returns a fair rate of 
Interest on the cost of its development but it returns interest to the 
Government on its navigation improvement and provides a sinking 
fund which refunds to the Government its entire navigation invest- 
ment. Merely by the use of its credit the Government can secure 
150 miles of slack-water navigation on the Tennessee River and its 
tributaries without any appropriation whatever. 
When it is realized that we have expended nearly $20,000,000 on 

the improvement for navigation of the Tennessee River and its 
tributaries, outside of the present Muscle Shoals development, and 
[Rhciieally one and a quarter billions of dollars on national river and 
arbor improvement as a whole, without the prospect or expecta-
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tion of receiving any interest whatever on this huge outlay, or the 
return of any part of the principal, it is evident that here is a policy 
that is not merely of local interest at Muscle Shoals but that offers 
promise of nation-wide benefits if adopted generally in the im- 
provement of our navigable streams where power development is 
practicable. 

IN CONCLUSION. 

In conclusion we would quote from the report of the Committes on 
Military Affairs of the Sixty-seventh Congress submitted June 
9, 1922, in which we still concur: 

Two courses are open—one Government ownership and operation, which in 
view of the character of the project would, in the judgment of the majority of the 
committee, mean not only the failure from the standpoint of income but disaster 
to the hopes of the farmers and other users of commercial fertilizer. To have the 
Government undertake to engage in the manufacture of fertilizer ingredients 
with political superintendents, foremen, and straw bosses is unthinkable, and to 
undertake such a scheme would be unspeakable folly. 

The alternative course is to sell the tangible property to private individuals 
or to a corporation on conditions prescribed by Congress, lease the power at a 
fair rental, and permit individual American initiative and ingenuity to have an 
opportunity at this place, where the greatest water power in our country can be 
developed, requiring the preservation of the element of national defense and at 
the same time giving an opportunity for relief, if such there can be, to not only 
the Southland but our entire country in the way of commercial fertilizer at 
reasonable prices. 

Is this possible? Does the Ford proposal promise such a consummation? We 
feel that it does, or at least it is the only proposal yet made by anyone that even 
gives ground for hope, and while his offer is not entirely free from objections, as 
evidenced by the elimination of certain features of it by the committee, it is of 
such great potential possibilities that the committee felt assured that action by 
Congress would be prompt and a final and satisfactory adjustment of the matter 
could be reached. We respectfully recommend favorable action on the bill at 
the earliest date possible. ! 

O
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Mr. Hurl of Iowa, from the Committee on Military Affairs, submitted 
the following 

MINORITY VIEWS. 

[To accompany H. R. 518.] 

Mr. Hull of Towa, for himself and for Messrs. John M. Morin, 
Harry C. Ransley, John Philip Hill, Louis A. Frothingham, and J. 
Mayhew Wainwright, from the Committee on Military Affairs, sub- 
mitted the following minority views: 

We do not favor acceptance of the Muscle Shoals offer of Henry 
Ford embodied in the committee bill for the following principal 
reasons: 

In our opinion it amounts to a gift of enormous property and in- 
dustrial advantage to a private citizen from the resources of the 
United States. No government, and especially no democracy, can 
single out for special favor any individual or group of individuals 
without grave wrong, injustice, and scandal. 

We do not think it just or wise or proper for a government to 
bestow largess upon individuals, no matter how great or good or 
beneficent or efficient they may be. 

The Government has constructed works of tremendous value and 
importance at Muscle Shoals. They represent an investment of 
more than $135,000,000. This is the actual cost to the taxpayers 
of the United States. . 
Dam No. 2 and hydroelectric installation of 18 units will, when 

completed, be the largest dam in the world and represent an invest- 
ment of more than $51,000,000. 

Nitrate plant No. 1 represents an investment of more than $12,- 
000,000. It includes 1,900 acres of land. In addition to nitrate 
plant No. 1 there are large permanent substantial buildings for 
various smaller manufacturing purposes. Located on this tract are 
125 permanent residences with all modern improvements; also 9 
miles of macadam roads; also 8 miles of sewerage; also 4 miles of 
standard-gauge railroads with necessary locomotives, cars, repair 
shops, etc. There are paved streets and water works.
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Nitrate plant No. 2, including the Waco quarry, represents an 
investment of more than $67,000,000. It includes 2,300 acres of 
land. On this tract are 186 permanent residences, many of them 
with two bathrooms, including expensive electric-lighting fixtures, 
yuter supply, sewers, etc. These great nitrate works include the 
largest buildings of their kind in the world. There are also a number 
of permanent buildings for various small manufacturing purposes, 
such as sawmills, blacksmith shops, ete. 

On this tract comprising nitrate plant No. 2 there is a hotel which 
is completely furnished and equipped, containing more than 100 
rooms. On this tract there are 24 miles of improved roads and 
cemented sidewalks and streets; there are on this tract about 40 
miles of standard-gauge railroad tracks; there are 20 miles of sewers; 
there is also on this tract a complete waterworks and sewerage sys- 
tem; and there is attached to this nitrate plant No. 2 a steam plant 
for the generation of electricity, known as the Sheffield steam plant, 
which alone cost more than $12,000,000. This plant is in high-class 
running order to-day and is being used. There should be included 
in this picture the fact that there is $500,000 worth of platinum in 
storage at the United States subtreasury in New York belonging to 
the nitrate plants for use in a catalyst for extracting nitrogen from 
the air. There is also cash in the United States Treasury amounting 
to $3,472,487.25, recently received by the Government for the sale 
of the Gorgas steam plant, which it is proposed under the committee 
bill with the Madden amendment to immediately spend in behalf of 
Mr. Ford's offer for the construction of an auxiliary steam plant for 
his benefit. 

In return for all the above, including the platinum valued at 
$500,000 and the $3,472,487.25 cash now in the United States Treas- 
ury, Mr. Ford proposes to pay to the United States Government 
$5,009,000, and that only in several annual installments. 

In other words, Mr. Ford proposes to pay $5,000,000 for the fol- 
lowing property: 

  

Nitrate plant Ne.:;2; costinge oc Lue Srmaginiorie. 0. $66, 252, 392. 21 
Nitrate plant No. L.cosling 1. fifi vio mopeat bain 12, 887, 941. 31 
Wacoquarry, costing 3. ania 1, 302, 962. 88 
Cash from=aleof Gorgasplant 27 ~~. _ = 3,472, 487. 25 

Total... Jour aii godigog ool Sosinanruiigl Gord. 83, 915, 783. 65 

The Government, if it wants to part with the steam plant for the 
generation of electricity attached to nitrate plant No. 2, known as 
the Sheffield steam plant, is now offered by one of the bidders appear- 
ing before Congress in this matter the sum of $4,500,000 spot cash 
for this one unit alone. 

Such are Mr. Ford’s demands. 
A group of power companies in the South has made to the War 

Department another offer. The contrast between Mr. Ford's offer 
and their offer is set forth in the following table: 

  

  

a
 
—
—
—
 
a



    

  

  

MUSCLE SHOALS. 3 

CoMPARISON oF PENDING Binis. 

HULL BILL (H. R. 6781), BASED ON 
NITRATE POWER COMPANIES’ OFFER. 

1. (a) $15,000,000 of capital (one 
company). Owned by Americans. 

2. (a) United States deeds to com- 
pany: 

Nothing. 

3. (a) United States leases for 50 
years nitrate plant No. 1 and power 
plants under Federal water power act. 

4. (a) Agrees to make 50,000 tons 
annually of fixed nitrogen. 

To furnish 100,000 horsepower for 
fertilizer at cost, and 40,000 additional 
as required. 

To maintain nitrate plant No. 2 at 
present nitrogen capacity of 40,000 
tons. 

In case of war, 90,000 tons of nitrogen 
available. 

5. (a) Forfeiture of lease on nitrate 
plant and water power plants if agree- 
ment violated. 

Government may take over in case 
of war; does not require Government 
to protect company against losses. 

6. (a) Government has right to re- 
capture all property leased at end of 50 
years. 

7. (a) Federal water power act pro- 
vides that no value shall be allowed for 
power leases in cases of recapture. 

8. (a) Regulation by public author- 
ity as to rates, service, and security 
issues. 

Profits limited by public authority. 

M’KENZIE BILL (H. R. 518), BASED ON 
FORD OFFER. 

1. (b) $10,000,000 of ecapital (one 
company); personal liability of Ford 
limited to formation of corporation 
with above capital. Owned by Ameri- 
cans. 
2. (b) United States deeds to com- 

pany property costing: 

Nitrate plant No. 1.____ $12, 888, 000 
Nitrate plant No. 2, in- 

cluding 90,000 horse- 
power steam plant____ 66, 252, 000 

WACO QUATTY cvs vnm orn 1, 303, 000 
New 40,000 horsepower 

steam plant and trans- 
mission line to be 
erected by Govern- 
ment ella Us 3, 472, 000 

Tolal ica sie 83, 915, 000 

3. (b) In addition to deeding above 
properties, United States also leases 
for 100 years the water-power plants, 
disregarding Federal water power act. 

4. (b) Agrees to make 40,000 tons 
annually of fixed nitrogen. 

No promise as to amount or cost of 
power. : 

To maintain nitrate plant No. 2, or 
its equivalent (estimated by Ordnance 
Department to cost not over $100,000 
per annum, or $10,000,000 in 100 
years). 

In case of war, 40,000 tons of nitrogen 
available. 

5. (b) No forfeiture of nitrate plants, 
steam plants, or quarry for violation of 
agreement; forfeiture under certain con- 
ditions of water-power lease. Govern- 
ment loses control and ownership of 
both nitrate plants, steam plants, and 
quarry, except may take over plant 
No. 2 in case of war on ‘protecting 
company from losses occasioned by 
such use, and shall return the said 
property in as good condition as when 
received and reasonably compensate 
company for the use thereof.” 

6. (b) No right of recapture as to 
nitrate plants, steam plants, and quarry. 

Ford has preferred right to renew 
water-power leases at end of 100 years. 

7. (b) In absence of express stipula- 
tion, courts would be requiredt o value 
power leases in proceedings to take over 
power plants by Government if that 
should ever be desirable. 

8. (b) No regulation of rates, service, 
or security issues. 

Profits not regulated except as to 
fertilizer.
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9. (a) Power in excess of that used in 
fertilizer available throughout South- 
eastern States. 

10. (a) Offers cash payment of 
$4,500,000 for 90,000-horsepower steam 
plant at Muscle Shoals if Government 
desires to sell. 

Government retains title to balance 
of properties. 

Devotes at least $1,000,000 for re- 
search work. 

11. (a) Agrees to pay toward head- 
water improvements as required by 
Federal water power act. : 

12. (a) Rental Dams Nos. 2 and 3 
for 50 years, $138,084,400; total for 
100 years, $295,624,400.% 

SHOALS. 

9. (b) Power available only to Ford 
plants at Muscle Shoals. 

10. (b) Offers $1,527,512.75 for both 
nitrate plants, steam plants, and quarry 
costing Government over $80,000,000, 
and divests Government of title to 
same. 

No sum for research work. 

11. (b) Pays nothing for headwater 
improvements. 

12. (b) Rental Dams Nos. 2 and 3 for 
50 years, $103,866,654; total for 100 
years, $219,964,954.z 

Savings to Government for 50 years, 
$34,218,000. 

Savings to Government for 100 years, 
$75,660,000. 

Some of our colleagues have favored acceptance of the Ford offer 
because they regarded this as the only feasible means for securing 
the development and utilization of Muscle Shoals. It will be re- 
membered that a sharp controversy arose in the House of Repre- 
sentatives several years ago as to whether further money should be 
appropriated for the completion of the Wilson Dam. Upon this 
question the House sharply divided and in the closing hours of the 
Sixty-sixth Congress an appropriation for that purpose was defeated 
by a vote in the House. To many persons the meaning of the vote 
seemed to be that the Government itself would go no further in mak- 
ing the development and this was the situation when the Ford offer 
first appeared. It was apparently the only way to insure the com- 
pletion of the dam and utilization of the works for the purpose for 
which they were originally intended. It seemed for the time being 
even that the great nitrate works at Muscle Shoals might otherwise 
be practically abandoned. 

~ Support of the Ford offer under these circumstances bears no re- 
semblance to the present problem before the House. Since that 
time Congress has voted many millions of dollars for the completion 
of the Wilson Dam and clearly indicated its purpose to complete the 
entire development there and retain the nitrate works and the vast 
power plants in such a manner as to be always available for national 
defense. It is now clear that to secure these a advantages and to 
carry out this enlightened policy no such sacrifice as would be involved 
in the acceptance of the Ford offer is necessary. 

It now appears that the glaring defects of the Ford offer are 
apparent and its support is no longer justified. 

REAL VALUE OF PROPERTIES NOT UNDERSTOOD. 

It is only fair to Mr. Ford to remember that his offer was formulated 
two and a half years ago, when the value and permanent character 
of the works at Muscle Shoals was not understood by the country, 
possibly not by Mr. Ford himself. It was a period when beach- 
combing for values washed up by the floods and surges of the great 
world conflict was prevalent in the United States. Appetites for 
great and quick profits and increased wealth had been whetted by 
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the experiences and opportunities of the war period. Many of these 
opportunities came to a standstill with the armistice, but appetites 
were still keen. Properties were being purchased from the or 
ment at salvage values representing an insignificant proportion of 
their cost. In the atmosphere of this period Mr. Ford made his 
proposal for the properties at Muscle Shoals. The common expres- 
sion at the time was that the Muscle Shoals properties of the Govern- 
ment was a ‘“ white elephant’ and Mr. Ford’s first bid was hailed as 
an ‘‘ opportunity’ to take the animal off the Government’s hands. 

In the light of present knowledge of the values at Muscle Shoals 
the absurdity of this view is clear. But if that view was absurd, 
what of the offer of Mr. Ford which has not changed with the new 
enlightenment ? : 

The gift of property is staggering, but it is not all or nearly all. 
No individual and no corporation in the United States has the un- 
regulated control of 900,000 horsepower, or anything remotely 
approaching that figure. Its industrial meaning is too great to 
translate into figures. Mr. Ford is an industrial genius, but he has 
competitors. He will have none when he secures the use of this 
power at the cost he is to secure it, and without let or hindrance in 
the way he uses it. He may turn his power to whatsoever branch of 
industry he fancies and he will command the field. Probably no 
one can ever secure power again from any source at the price he pro- 
poses to pay for it. He has prospered in industry without becoming 
a meaopolist, but he will become a monopolist of power when this 
grant is made, a monopolist unique in our history, for good or evil 
as he happens to desire. 
Supermen there have been, doubtless are, and will be again. In 

our own country they have performed, will again perform, great 
services. They present no danger when they give, but it is otherwise 
when they take. Ford proposes to take. There is the danger. 

WATER-POWER POLICY OF CONGRESS IGNORED. 

The statement, of the benefits Mr. Ford is to secure is not over- 
drawn. It presents few disputed points. No one denies that he 
demands that Congress ignore its own policy in regard to the use of 
the natural resource of flowing waters which are under Federal 
control. He must have this reversal of established governmental 
policy in respect to tenure of water-power rights—a grant of the peo- 
ple’s heritage—for a term of 100 years, with preferential rights for a 
further period, an exception in his favor that in the very essence is 
not only of great value now, but grows as time grows, to values and 
importance not yet dreamed of. The unregulated control of power 
generated at Wilson Dam and to be generated at Dam No. 3 would 
give to Mr. Ford and his successors, when he himself relinquishes, 
pre control over millions of people than any one man ever ought 

o have. 
Throughout the majority report effort is made to justify the viola- 

tion by the Ford offer of every safeguard and principle of the Federal 
water-power act. 
The 100-year term is justified by the statement that there is nothing 
in the history of the electric-power business to indicate that water- 
power rights will be more valuable 50 years hence than they are
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to-day; and “that indications are that in the future, as always in the 
past, the tendency will be toward cheaper power, which means less 
and not greater value for undeveloped power rights. This being true, 
the longer the lease period of a contract as advantageous to the 
Government and to the consumer as the Ford offer the better the 
public interest is served.” 

In all the efforts of the power companies to obtain control of water- 
power rights in days preceding the enactment of the Federal water 
power act, no such daring principle was asserted to justify their insist- 
ence upon the 100-year permit. The evidence in this hearing showed 
that the water powers of the Southeastern States were fast being 
developed and would be exhausted within 15 or 20 years and the 
following table of potential water-power resources in these States, 
taken from the United States Geological Survey! reports, justifies 
this assertion: 

Horsepower. 

North Caroling. =... = sr et el 875, 000 
South Caroling =. 222 wir tid saiiiade oid lug Sod nl 677, 000 
Georgie. Uo Ui oi bail 0 SL D0 Jaa Boa Ua 627, 000 
Alabame..oi oil iin SE Sak AR a IR iE enh LE 943, 000 
Flonidaes bund vil tabi. tas ic bith no oh bitwise ole dog ei went i ER 13, 000 
Henmessees =. co a ee a ew 761, 000 
Mississipi. ~~ 7 + 1 Sf sate NE Ea 3 63, 000 
Youisians_ 5: _ D000 DHL DIS00 10D BE A 2, 000 
Renfucky. uso. oi lo nonune Ulln Sova Biers SoC adi. gos 197, 000 

LITER En Ee tenes mia lene 4, 058, 000 
Amount already developed in above States, including plants com- : 

pleted Iw1922 and 1923... _ 0 Jol UCL pL A GL 1, 500, 000 

] Balancedotl ioe fon on at ra Rese 2, 558, 000 
To be developed at Muscle Shoals for Henry Ford. _ _ .____________ 850, 000 

Balance of undeveloped water power remaining in 9 States for 
a population of over 18,000,000 of people. ______________ 1, 708, 000 

It will be noted that several of these States have scarcely any water 
ower. It is proposed to install a total of 850,000 horsepower in 
uscle Shoals plants, which will give a greater amount than exists 

in all other powers, developed nly undeveloped, in several of these 
States, and 1s about one-third of all the undeveloped water-power 
resources in nine states having a population of over 18,000,000 
eople. 

P Tt has been pointed out many times by the Government and private 
agencies that our coal deposits are fast being consumed, and cer- 
tainly there is every reason to feel that the coal deposits of Tennessee 
and Alabama (being in this immediate vicinity) will be far less, and 
hence more expensive for power use 50 years from now than at 
present. Therefore for a committee to assert that water power 
rights will perhaps be less valuable 50 years hence than at present 
defies all laws of economics. 

DETAILED VIOLATIONS OF WATER POWER ACT. 

The minority members of the committee desire to call attention to 
the following provisions of the Federal water power act, which would 
be violated or ignored if the Ford offer should be accepted: 
  

1 U. 8. Geological Survey report of Feb. 25, 1922. 
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COMPREHENSIVE SCHEME OF DEVELOPMENT REQUIRED. 

1. As a part and condition of any license issued to develop water 
power the project adopted, its plans, and specifications must be 
such in the judgment of the power commission that are “best adapted 
to a comprehensive scheme of improvement and utilization for the 
purposes of navigation, of water-power development, and of other 
eneficial public uses.” (Sec. 10 (a).) 

EXCESS PROFITS APPROPRIATED. 

2. Excess profits of the licensee from the water must be paid to the 
United States, whether they are profits of a public utility or a private 
user. (Reg. 18, sec. 106.) 

LIMITATION OF TERM AND RECAPTURE. 

3. The franchise is limited to 50 years conditioned upon acceptance 
of all the terms and conditions of the act. (Sec. 6.) 

At the end of the 50 years the right is reserved to the Government 
by subdivision (b) of section 14 to take over the project upon pay- 
ment of the net investment by the licensee, but not to exceed its fair 
value, and excluding any consideration for good will, going value, or 
prospective revenues, or rights granted by the franchise. (See. 14.) 

At the end of 50 years, in the event the Government does not exer- 
cise the right to take over the project, preference by subdivision (c) 
of section 7 is given to applications by States or municipalities. 

The right of the United States or any State or municipality is 
expressly reserved to take over by condemnation proceedings and 
maintain and operate the project at any time during the 50 years’ 
license period upon payment of just compensation to the licensee 
therefor. (Sec. 14, subdivision (a).) : 

That is, during the 50 years there is the right reserved in the United 
States to take over the property on paying just compensation. 

RENEW AL. 

No preference right for renewal of the franchise or any proprietary 
claim for power is secured to the licensee. If a license 1s renewed, it 
must be under the then existing law and conditions. (Sec. 15.) 

NO TRANSFER WITHOUT APPROVAL. 

4. The licensee can not execute a transfer of any right secured 
under the license or of property under the license without written 
approval of the power commission. All transfers or assignments, 
whether by judicial sale or foreclosure, must be subject to the condi- 
tions of the act. This provision is construed by the present power 
Somme to extend to a lease of any property under license. 

ec. 8. 
MAINTENANCE AND OPERATION. 

5. The licensee is required at its own expense, under supervision 
of the power commission at all times, to maintain the project ade- 
quately for purposes of navigation and efficient operation in the
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development and transmission of power, must make all necessary 
renewals and replacements, and maintain adequate depreciation 
reserve. (Sec. 10c.) 

POWER FOR NAVIGATION FACILITIES. 

6. The licensee is required to provide, free of cost, power for opera- 
tion of all navigation facilities 11 ¢), and authority is reserved 
in the Government at all times to prescribe regulations in the interest 
of navigation, including control of the pool level and installment of 
necessary lights and signals. (Sec. 18.) 

REGULATION OF RATES, SERVICE, AND SECURITY ISSUES. 

7. A licensee which is a public utility corporation must abide by 
such reasonable regulation regarding a services rendered its cus- 
tomers and its rates and charges of payment therefor as may be 
prescribed by the State; and if there be no laws of the State, regula- 
tions, rates, services, or security issues, then the Federal Power Com- 
mission exercises such regulations (sec. 19), and if the power enter 
into interstate commerce and the States can not agree, then the 
Federal Power Commission makes such regulations. (Sec. 20.) 

8. All power sold in public service entering into interstate com- 
merce must be ‘reasonable, nondiscriminatory, and just to the cus- 
tomers, and all reasonable discrimination and unjust rates or service 
are hereby prohibited and declared unlawful.” (Sec. 20.) 

Even where the licensee sells to another company for resale to the 
public, the act undertakes to regulate rates, service, and security 
issues of that purchaser from the licensee in the event there is no 
local regulation. (Sec. 19.) 

AMORTIZATION PAYMENTS. 

9. After 20 years of operation amortization reserves are required 
out of surplus earned thereafter; if any in excess of a specified reason- 
able rate of return upon the actual, legitimate investment to be held 
until the termination of the license or applied, in the discretion of 
the power commission, in the reduction of the net investment to the 
licensee. (Sec. 10 d.) 

HEADWATER IMPROVEMENTS. 

10. The licensee is required to make equitable contribution for the 
benefits accruing to it from headwater improvements, either by storage 
reservoirs or ry RR whether done by other licensees or by the 
Government. (Sec. 10 f.) : 

COMBINATIONS PROHIBITED. 

11. Combinations, agreements, or understandings, expressed or 
implied, to limit the output of electrical energy, to restrain trade, 
or to fix, maintain, or increase prices for electrical energy or service are 
prohibited. (Sec. 10 h.) 

  

   



  

  

MUSCLE SHOALS. 9 

USE FOR NATIONAL DEFENSE. 

12. The right is expressly reserved in the United States at any 
time, in the opinion of the President, to take over the project when 
the safety of the United States demands, for “ manufacturing nitrates, 
explosives, or munitions of war, or for any other purpose involving 
the safety of the United States, involving a liability only for just 
and fair compensation for use of the property taken, to be determined 
by the power commission upon a basis of a reasonable profit to the 
licensee in peace time, plus the cost of restoring the property to 
as good condition as when taken, less a reasonable value for improve- 
ments made by the United States, that are serviceable and valuable 
to the licensee.” 

THE FEDERAL WATER POWER ACT—AN ESTABLISHED POLICY OF 

CONGRESS. 

The majority report attempts to argue (p. 54) against the public 
policy of the Federal water power act itself. The Federal water 
power act represents the matured policy of Congress after delibera- 
tions extending over a long period of years. We do not believe that 
the result of that deliberation can be properly destroyed for the 
urpose of making an unlimited and unregulated grant to Mr. Ford. 
n the interest of accuracy, however, it is proper to quote section 14 

of the Federal water power act: 

Sec. 14. That upon not less than two years’ notice in writing from the com- 
mission the United States shall have the right upon or after the expiration of 
any license to take over and thereafter to maintain and operate sn; project or 
projects as defined in section 3 hereof, and covered in whole or in part by the 
license, or the right to take over upon mutual agreement with the licensee all 
property owned and held by the licensee then valuable and serviceable in the 
development, transmission, or distribution of power and which is then dependent 
for its usefulness upon the continuance of the license, together with any lock 
or locks or other aids to navigation constructed at the expense of the.licensee, 
upon the condition that before taking possession it shall pay the net investment 
of the licensee in the project or projects taken, not to exceed the fair value of 
the property taken, plus such reasonable damages, if any, to the property of 
the licensee valuable, serviceable, and dependent as above set forth but not 
taken, as may be caused by the severance therefrom of property taken, and 
shall assume all contracts entered into by the licensee with the approval of the 
commission. The net investment of the licensee in the project or projects so 
taken and the amount of such severance damages, if any, shall be determined 
by agreement between the commission and the licensee, and in case they can 
not agree, by proceedings in equity instituted by the United States in the dis- 
trict court within which any such property may be located: Provided, That such 
net investment shall not include or be affected by the value of any lands, rights 
of way, or other property of the United States licensed by the commission under 
this act, by the licensee, or by good will, going value, or prospective revenues: 
Provided further, That the values allowed for water rights, rights of way, lands, 
or interest in lands shall not be in excess of the actual reasonable cost thereof 
at the time of acquisition by the licensee: Provided, That the right of the United 
States or any State or municipality to take over, maintain, and operate any 
project licensed under this act at any time by condemnation proceedings upon 
payment of just compensation is hereby expressly reserved. 

A glance at the foregoing quotation shows the absurdity of the 
argument inserted in the majority report relating to severance 
damages. No severance damages could, of course, be recovered 
except by the licensee and then only such reasonable damages as 
would be incurred by such licensee by reason of severance of prop- 

H. Rept. 143, pt. 2, 68-1—2
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erty of licensee taken by the Government from other property of 
the licensee not taken by the Government. 

Under the Ford offer the United States will give to the company 
a warranty deed to all existing nitrate properties, originally built or 
acquired at a cost to the United States of approximately $80,000,000, 
and will give a lease for the hydroproperties. The bill H. R. 518, 
as reported with amendments on February 2, makes .no disposition 
(except in the title of the bill) of the new steam plant to be built 
on the Warrior River. This plant is not included among the prop- 
erties to be sold, as specifically described in section 11 of the bill, 
or among the properties to be leased, as described in sections 3 and 
7 of the bill. There appears to be, therefore, no authority in the 
bill for the disposition of this plant after completion. With the 
exception of the obligation ‘to maintain nitrate plant No. 2 in its 
present state of readiness’ for use “in time of war,” the company 
may dispose of any part of the properties covneyed to it and retain 
the proceeds for its own use. At the end of the lease period the 
properties conveyed are freed from any claim of the United States, 
and the company thereafter may hold and vse them without any 
restriction or obligation other than it may voluntarily assume in 
case it desires to secure a renewal of lease of the hydroplants. If 
the United States should wish to engage itself in nitrate produc- 
tion, it would be obliged either to construct new plants, or to buy back 
at their then value the properties which it had originally sold for 
less than $1,500,000. 

The multiplicity of damage suits and excessive damages suggested 
in the majority report is, therefore, a mere figment of imagination. 

NO REGULATION IN ALABAMA. 

In the event of acceptance of the Ford proposal, his company 
would not be regulated as to rates, service, or issuance of securities 
by the Federal Government or the State public service commission. 

Muscel Shoals being located in Alabama, it would necessarily 
follow that the question as to whether or not the company proposed 
to be organized by Mr. Ford would be subject to State regulation 
would be entirely under the provisions of Alabama, public service 
act of 1920, which contains the following section which would operate 
as a limitation on the provisions of that law; 

Sec. 5. Limitations: None of the provisions of this act shall apply to the 
generation, transmission, or distribution of electricity, to the manufacture or 
distribution of electricity, to the manufacture or distribution of gas, to the fur- 
nishing or distribution of water, or to the production, delivery, or furnishing of 
steam for heat or power by a producer who is not otherwise a utility, for the 
sole use of such producer, or for the use of tenants of such producer, nor shall 
they apply to any person not otherwise a utility who manufactures and supplies 
such products to a utility for its use or distribution without participation by 
such manufacturer in such use or distribution. When a person is engaged in 
business, a portion of which business is private and a portion of which is the 
business of a utility, the authority, powers, and jurisdiction of the commission 
conferred upon it by law shall not be deemed to apply to and shall not be exercised 
with respect to that portion of said business which is a private business. 

It will be noted that the provisions of this act do not apply to the 
manufacture of electricity by a producer for his own use, or his 
tenants, nor to a person not otherwise a utility who manufactures 
and supplies such products to a utility for its use and distribution. 
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The Alabama law stops far short of the Federal act as regards regula- 
tion of a producer where the energy is sold to another for distribution. 
That the company to be organized by Mr. Ford can avoid coming 
under the provisions of the Alabama public service law is evident. 
He would not be regulated (a) if he produced power for his own con- 
sumption, (b) supplied it to his tenants, (c¢) sells to a subsidiary 
company for the purpose of sale and distribution. The subsidiary 
company as a utility would be subject to the public service act, but 
the producing company from whom the subsidiary would purchase 
would be wholly unregulated. 

Mr. Ford not only carefully but stubbornly refuses to accept this 
magnificent gift at the hands of the Government if it carries with it 
subjection to the water-power policy of the Government as declared 
in the Federal water-power act. A careful consideration of sections 
19 and 20 of that act are enlightening as to Mr. Ford’s reasons for 
his position. The sections referred to are as follows: 

Sec. 19. That as a condition of the license, every licensee hereunder which is 
a public service corporation, or a person, association, or corporation owning or 
operating any project and developing, transmitting, or distributing power for 
sale or use in public service, shall abide by such reasonable regulations of the 
services to be rendered to customers or consumers of power, and of rates and 
charges of payment therefor, as may from time to time be prescribed by a duly 
constituted agency of the State in which the service is rendered or the rate 
charged. That in case of the development, transmission, or distribution, or use 
in public service of power by any licensee hereunder or by its customers engaged 
in public service within a State which has not authorized and empowered a 
commission or other agency or agencies within said State to regulate and con- 
trol the service, or the rates and charges therefor, or the amount or character 
of securities to be issued by any of said parties, it is agreed as a condition of 
said license that jurisdiction is hereby conferred upon the commission, upon 
complaint of any person aggrieved or upon its own initiative, to exercise such 
regulation and control until such time as the State shall have provided a com- 
mission or other authority for such regulation and control: Provided, That the 
jurisdiction of the commission shall cease and determine as to each specific 
matter of regulation and control prescribed in this section as soon as the State 
shall have provided a commission or other authority for the regulation and 
control of that specific matter. j 

Sec. 20. That when said power or any part thereof shall enter into interstate 
or foreign commerce the rates charged and the service rendered by any such 
licensee, or by any subsidiary corporation, the stock of which is owned or con- 
trolled directly or indirectly by such licensee, or by any person, corporation, 
or association purchasing power from the licensee for sale and distribution or 
use in public service, shall be reasonable nondiscriminatory, and just to the 
customer, and all unreasonable discriminatory and unjust rates of services are 
hereby prohibited and declared unlawful; and whenever any of the States 
directly concerned has not provided a commission or other authority to enforce 
the requirements of this section within such State or to regulate and control 
the amount and character of securities to be issued by any such parties or such 
States are unable to agree through their properly constituted authorities on the 
services to be rendered, or on the rates or charges of payment therefor, or on 
the amount or character of securities to be issued by any of said parties, juris- 
diction is hereby conferred upon the commission, upon complaint of any person 
aggrieved, upon the request of any State concerned, or upon its own initiative, 
to enforce the provisions of this section, to regulate and control so much of the 
services rendered, and of the rates and charges of payment therefor as constitute 
interstate or foreign commerce, and to regulate the issuance of securities by the 
parties included within this section, and securities issued by the licensee subject 
to such regulations shall be allowed only for the bona fide purpose of financing 
and conducting the business of such licensee. 

The administration of the provisions of this section, so far as applicable, shall 
be according to the procedure and practice of railroad companies as provided in 
the act to regulate commerce, approved February 4, 1887, as amended, and that 
the parties subject to such regulations shall have the same rights of hearings, 
defense, and review as said companies in such cases.
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In any valuation of the property of the licensee hereunder for purposes of 
rate making, no value shall be claimed by the licensee or allowed by the com- 
mission for any project or projects under license in excess of the value or values 
prescribed in section 14 hereof for the purpose of purchase by the United States, 
but there shall be included the cost to such licensee of the construction of the 
lock or locks or other aids of navigation and all other capital expenditures required 
by the United States, and no value shall be claimed or allowed for the rights 
granted by the commission or by this act. 

A FAVORITE OR A PHILANTHROPIST. 

Claimants for special privileges from the government have ap- 
peared and clamored wherever governments have existed. The de- 
sire of the rich and powerful to become more rich and powerful from 
government favor is as old as history. They seldom come without 
pursuasive arguments. They always pretend, and sometimes in- 
tend, beneficences. They will contribute to national defense; they 
will lead the nation to higher economic levels; they will lead upward 
and onward and shed light. But it is a characteristic of those who 
ask for government favors that they will do none of these things 
except at government expense. This is the distinction between a 
favorite and a philanthropist. 

In the present instance the flattering picture is presented of benefit 
to farmers of the country. This is persuasive. Agriculture is en- 
titled to the sympathy, encouragement, and support of all govern- 
ments, since all peoples derive their very daily existence from the 
fruit of the farmers’ toil. Mr. Ford suggests, though he does not 
promise, that he will provide cheap fertilizer for the farmers. This 
1s a worthy object. Fertilizer is a constant necessity to the farmers 
in many sections. 

Fertilizer is not cheap. If means can be devised for increasing the 
roduction and lowering the cost, very much will be gained thereby. 

e believe that the Muscle Shoals property can be so utilized as to 
insure the production of more and a ertilizer materials and at 
lower costs. We believe, moreover, that this can and should be done 
without favor, subsidy, or Government re of special privilege to 
any individuals or group of individuals, corporations, or parties 
whatsoever. 

Mr. Ford, or his alleged agents, naturally do not ask for the gifts 
we have described without earnest and persuasive arguments. They 
never do. High reasons have been advanced why the Government 
should bestow its bounty. The pretext here is that Mr. Ford is to 
make cheap fertilizer at Muscle Shoals. 

As this comprises all there is of supposed public advantages in 
the proposed transaction it is worthy of close examination. Mr. 
Ford has never made himself completely clear on the subject of 
fertilizer. His “offer” is far more definite and particular when 
describing the benefits Mr. Ford is to secure than in describing those 
which he is to bestow. It must be admitted by any candid observer 
that in his original communication to the Secretary of War, Mr. Ford 
was quite clear as to what he wanted himself, but extremely vague 
as to what he proposed to do in return. When the Ford offer ap- 
eared two et Soy years ago it contained no evidence that Mr. 
ord had made any examination whatever of the subject of fertilizer 

production, and in all the discussion which has followed throughout 
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the consideration of his offer by the Secretary of War and by Congress 
he has shown no knowledge and little interest in the methods by 
which cheaper fertilizers could be actually produced. 

His offer in its original form was to operate nitrate plant No. 2 to 
its capacity in the production of nitrogen and other fertilizer com- 
pounds at a profit of not exceeding 8 per cent of the cost of pro- 
duction. Nitrogen is not a fertilizer, and under that offer not a 
ound of fertilizer need ever have been made available for the 
armers of the United States. 

It is true that under pressure his proposal in regard to fertilizer 
has been altered and i. improved to meet exigencies resulting 
from its original unsatisfactory character. In our opinion the 
changes have been reluctantly made with the idea of enhancing the 
apparent attractiveness of the offer rather than with the intention of 
entering into a valid and binding guaranty for the production of 
fertilizers at Muscle Shoals by modern available methods and at 
lowering costs. 

At all times Mr. Ford has persistently refused to discuss the matter 
with the committee. In the course of the hearings just concluded 
the committee requested him, if he found it inconvienent to appear 
personally, to send accredited representatives who could discuss it 
on his behalf. This he peremptorily refused, meanwhile intimating 
to the committee that it was wasting its time. This was interesting. 
Claimants for Government favor are frequently more patient. 

THE CORRESPONDENCE WITH MR. FORD. 

The authors of the majority report have unintentionally inserted 
certain inaccuracies, which, if not corrected, might lead to serious 
misapprehensions on the part of Members of the House. 

On page 14 of the majority report the following statement appears: 

Since no direct word has been received from Mr. Henry Ford during the con- 
sideration of this legislation in this session, the question arose whether his offer 
of May 31, 1922, still stood. The chairman of the Military Affairs Committee, 
Hon. Julius Kahn, telegraphed Mr. Ford. Mr. Ford replied he still stood by 
his offer of May 31, 1922, and that the provisions of the McKenzie bill with the 
so-called Madden amendments would be satisfactory to him. 

It would have been better to quote the entire correspondence 
between the chairman of the Military Affairs Committee and Mr. 
Ford exchanged during the hearings on the pending bill. The tele- 
grams are as follows: 

DzeTrorr, MicH., January 18, 1924. 
Congressman Jurius KAHN, 

House of Representatives: 

Our offer for Muscle Shoals still stands. The McKenzie bill, with the Mad- 
den amendment as printed in the Madden bill, is satisfactory, with the follow- 
ing suggested amendments of section 19, page 17, beginning at line 5 of the Mad- 
den bill: “A suitable site for a steam-power plant, to be located at or near Lock 
and Dam No. 17, Black Warrior River, Ala., or upon a site to be mutually agreed 
upon by the Government and Mr. Henry Ford, together with a strip of land 
100 feet wide to serve as a right of way for transmission and transportation pur- 
poses between Dam No. 17, Black Warrior River, or a site to be agreed upon 
by the Government and Mr. Henry Ford, and nitrate plant No. 2, Muscle Shoals, 
Ala., with connection to Waco Quarry near Russellville, Ala.”; remainder of 
section as appears in bill, 

Henry Forbp. 
H R—68-1—vol 1—36
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WasHINGTON, D. C., January 26, 1924. 
Henry Fogrp, 

Detroit, Mich.: 
Some members of the Military Affairs Committee want to ask you some ques- 

tions. Can you be present? If not, would you be willing to indicate who you 
will empower to speak for you? Kindly answer as soon as possible. The com- 
mittee feels that the hearings should close on Tuesday at the very latest, but 
want to be absolutely fair in giving you and other bidders full opportunity to 
explain your offers. 

Jurius KAHN. 
  

Detroit, MicH., January 28, 1924. 
Congressman Jurius KamN, 

House of Representatives: 

In reply to your telegram that some members of the Military Affairs Commit- 
tee desired to ask me some questions and suggesting that I appear before your 
committee or send a representative empowered to speak for me, and especially 
in reply to your own statement that you wished to give us ‘a full opportunity 
to explain your offer,” I respectfully submit to your consideration the following: 

Invitations for bids for Muscle Shoals were asked for by the Secretary of War 
in April, 1922. Your committee has therefore had our proposal before it for 
practically two years. Mr. Mayo, our representative, has appeared before you 
on numerous occasions, and every phase of our offer has been fully inquired into 
and explained. Your committee has therefore reported to Congress two bills 
providing for acceptance of our offer. I know of nothing we can add that would 
be of help to you. ; 

Further hearings would only serve to delay action and unnecessarily consume 
the time of a busy and important committee of Congress already in possession 
of all facts. 

Henry Forp. 

The modification of the Madden amendment requested by Mr. Ford 
in his telegram was not in the wisdom of the committee thought 
desirable and was not inserted in the bill. It follows that the lack 
of information as to Mr. Ford’s attitude referred to in the quoted 
paragraph still exists. No one is in a position to know from any 
statement of Mr. Ford, or any accredited representative, whether 
he would accept the properties on the terms offered him in the pend- 
ing bill. Mr. Ford’s telegram was searched in vain for anything to 
support the assertion “that the provisions of the McKenzie bill with 
the so-called Madden amendment would be satisfactory to him.” 

Another unintentional inaccuracy which is possible of much more 
serious import is to be found on page 56 of the majority report. 
There, discussing the question of personal liability of Mr. Ford and 
his estate for due performance of the contract, the following quotation 
from Mr. Ford’s offer is made: 

Upon acceptance, the promises, undertakings, and obligations shall be binding 
upon the United States, and jointly and severally upon the undersigned, his 
heirs, representatives, and the company, its successors and assigns. (Sec. 20, 
Ford offer.) 

The majority report then contains the following paragraph: 

The Acting Judge Advocate General, John A Hull, testified regarding these 
provisions (House hearings, 1922, pp. 196 and 190): 

“A careful study of the language convinces me that Mr. Ford is bound as well 
as the company and is not discharged the minute the company is organized and 
undertakes these matters. * * * Mr. Ford obligates his estate and the 
company when organized.” 
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In this manner the authors of the majority report have inadvert- 
ently made it appear that the Acting Judge Advocate General made 
this statement as applying to the so-called personal liability clause 
in the pending bill. The facts are (1) that Judge Hull gave his 
testimony fully two years ago when Acting Judge Advocate General 
of the Army, and (2) no such language as that aoa appears in the 
pending bill. The so-called liability clause of the pending bill is 
found in section 23 thereof, as follows: 

All of the contracts, leases, deeds, transfers, and conveyances necessary to 
effectuate the acceptance of said offer shall be binding upon the United States, 
and jointly and severally on Henry Ford, his heirs, representatives, and assigns, 
and the company to be incorporated by him, its successors, and assigns. : 

This is entirely different language and has no such effect as the 
language upon which Judge Hull was examined, and no opinion 
upon the language of the pending bill in this report has ever been 
given by Judge Hull. 

The only contract undertaken by Henry Ford is to organize a 
company with a capital stock of $10,000,000 and cause it to execute 
all necessary instruments. That is all that is necessary on his part 
“to effectuate acceptance of said offer,” and, therefore, the only 
obligation upon him. 

PROGRESS NOT DUE TO MR. FORD. 

Nobody denies that Mr. Ford demands the divesture by the Govern- 
ment of its ownership of its nitrate plants. It is inconceivable that 
this necessity of national defense, vital to the Nation's safety, should 
pass into private hands. 

It is wise and proper to turn the work at Muscle Shoals in time 
of peace to the production of fertilizer, if costs can be reduced in such 
a manner as to benefit the farmers. This undoubtedly was the 
intention of Congress when it authorized the beginning of the Muscle; 
Shoals enterprises. Moreover, the evidence accumulates that it can 
be done. It is fair to say that this latter fact is more clear now than 
it was two years ago. But it is fair also and significant to remark 
that Mr. Ford has not contributed to such additional enlightenment 
as has taken place. His offer still contemplates the making of ferti- 
lizer by the operation of nitrate plant No. 2. If he has other plans 
he has not indicated what they are. If he has sought the aid of 
modern science and modern expert experience the record does not 
disclose it. There is in the record of the hearings much that supports 
the conclusion that the operation of nitrate plant No. 2 in ferrtilizer 
production would be of no substantial benefit to the farmers of the 
United States. The costs would be higher than the costs of equiv- 
alent nitrogen from other and more modern sources. The product 
could not be used by the farmer in any substantial amount. 

This is substantially the testimony of the experts who have ap- 
eared before the committee. The cyanamid process of nitrogen 
ation (the process of nitrate plant No. 2), like the older arc 

process, is thought to be obsolete so far as fertilizer production is 
concerned.
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ALLEGED GUARANTY AND SPECIAL PRIVILEGES. 

It is generally conceded by the champions of the Ford offer that 
the outstanding element therein on which rests their argument for 
the superiority of the proposal over all others is Mr. Ford’s definite 
guaranty, backed by his whole private resources, as they understand 
it, to manufacture at least 40,000 tons of fixed nitrogen a year at 
Muscle Shoals, irrespective of whether or not he can dispose of it 
without incurring a loss. This alleged guaranty on his part, it is 
contended, fully justifies the sale to him in fee simple for approxi- 
mately one and one-half million dollars of properties which cost the 
Government $80,000,000, and whose mere absolute scrap value has 
been appraised at over $11,000,000, together with a lease of power 
rights to the whole output of this largest of all our national water- 
power developments under terms that Congress has steadfastly and 
after the most careful study of the general question refused to grant 
to anyone else on any other water power within the Nation’s control. 
The value of merely these special water-power privileges over and 
above what the same might be worth to any individual or corpora- 
tion, taking the same properties under the regular terms and pro- 
cedure of the Federal water-power act, is estimated by Mr. O. C. 
Merrill, secretary of the Federal Power Commission, as approximately 
$200,000,000. 

This enormous proposed bonus to Mr. Ford is to be paid, it must 
be remembered, not for any definite guaranty of cost reduction, but 
simply for a guaranty of minimum capacity of operation, irrespective 
of what its utility or efficiency may prove to be as an economic 
measure or in furnishing relief to the farmer in the matter of fer- 
tilizer costs. Every other essential element of the Ford offer is 
paralleled in other offers already pending, and the proponents of 
these have further signified their willingness (in striking contrast to 
the attitude of Mr. Ford) to cheerfully consider modification desired 
along any particular line by the Government, and do all in their 
power to readjust the terms of their offer to meet the same. 

FORD'S FERTILIZER GUARANTY NOT BINDING. 

We are not convinced that if given the special privileges he demands 
Mr. Ford could be compelled continuously to produce fertilizers at 
Muscle Shoals. The language of section 14 of the committee bill is, 
to say the least, peculiar, and it has a peculiar history. It is certain 
that the original offer contained no binding language regarding fer- 
tilizer production. This was the opinion of the Military Affairs Com- 
mittee of the last preceding Congress, and its members sought ener- 
getically to strengthen the commitment. They were apparently 
successful, but with the new wording of the section, qualifying lan- 
guage not in the original proposal appeared. It is not unfair to 
observe that the original proposal did not require such qualifying 
phrases because not in itself binding. Neither Mr. Ford nor any 
accredited representative has interpreted the qualifying language for 
the record, and we are justified in finding our own interpretation in 
the light of the attendant circumstances. It is in the record of the 
former hearings that Mr. Ford stated to the Secretary of War that 
if he could not make fertilizers profitably he intended to “quit.” If
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this plan is, and the record discloses no other, to make fertilizers by 
operating nitrate plant No. 2, he can not do it profitably unless the 
evidence given by experts of learning and experience who did testify 
is wholly misleading. The qualifying phrases referred to would, in 
our opinion, furnish the required loophole for Mr. Ford. He would 
“quit,” as he has stated. He could not be compelled to resume. But 
he would retain the properties and advantages bestowed upon him 
by the Government. 

SCIENTIFIC RESEARCH AND MODERN PROCESSES. 

The principal plant foods, the necessary ingredient of fertilizers, 
are nitrogen, phosphoric acid, and potash. Nitrogen is basic in 
fertilizers. It is also the basic ingredient of explosives. A nation 
devoid of nitrogen supply would be defenseless in time of war. 
There are several sources of supply. Nitrogen in the form of nitrate 
of soda is imported from Chile, but this is a source not to be depended 
upon, since obviously it could be entirely cut off in time of war and 
is presumably subject to ultimate exhaustion in any case. Another 
source is the by-product coke ovens of the great steel and other 
metal industries. This source, though substantial, is limited by 
the extent of the manufacture of the main product of these indus- 
tries. It is dependable, but limited. 

Science for many years has energetically sought a means of taking 
the abundant nitrogen from the air and he, Li it available for 
the uses of mankind. Many processes have been developed. In 
Norway, where extremely cheap hydroelectric power was available, 
a method known as the arc process was developed as much as 15 or 
20 years ago, for the fixation of atmospheric nitrogen. This process, 
successful in Norway, has elsewhere been found practically unavail- 
able because Norway's water powers are unique. On account of 
physical characteristics of great advantage, they have been developed 
at cost far below anything possible in the United States. 

The cyanamid process was next developed from the genius of a 
German inventor, Doctor Caro. It is a secure and certain source 
of nitrogen supply where cost is not an essential factor. It is the 
system employed in the great nitrate works known as plant No. 2 
at Muscle Shoals. For the production of explosives in war time it is 
satisfactory and dependable. It was thought for a time that cyana- 
mid could be successfully produced as a fertilizer. Experience has 
extinguished that hope. Cyanamid is used to some extent as an 
ingredient of commercial fertilizers, but its use alone as a nitrog- 
enous fertilizer has practically been abandoned. 

COSTS LOWERED BY HYDROELECTRIC POWER. 

In Germany during the war nitrogen fixation from the atmosphere 
developed rapidly. The Chilean supply of nitrogen was, of course, 
cut off. A process invented by Doctor Haber supplied Germany 
with munitions through the conflict. Since the armistice this source 
of supply has been vastly expanded in Germany and an enormous 
tonnage of sulphate of ammonia produced by the Haber process of 
nitrogen fixation is now being supplied to German farmers. Power 

\
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is not used to any considerable extent in this process as practiced in 
Germany. The Haber process is also being utilized in the United 
States at a plant in Syracuse, N. Y., producing approximately 
20 tons per day of ammonia. There is a smaller plant at Niagara 
Falls using a process partly developed at the nitrogen research labora- 
tories of the Government under Doctor Cottrell. Power is not used 
extensively with any of these, but all these processes can be combined 
with the use of hydroelectric power to great advantage, and by this 
means the cost of the product can be very substantially lowered. 
Other processes have been developed and are in commercial opera- 
tion, notably the Casale process, the invention of a distinguished 
Italian; the Claude process, invented by a Frenchman; and the 

American process, already alluded to, which has been developed by 
Dr. A. T. Larson at the research laboratories of the United States 

“under Doctor Cottrell. The result is that it is now known that by 
taking advantage of modern scientific accomplishments and adding 
the benefit of hydroelectric power, it is possible to make atmospheric 
nitrogen available for the use of bia in at low costs. 

The production of phosphoric acid, another essential food plant, 
has also been the object of scientific research and development. 
Further advances are reasonably to be expected, but it is known that 
by using the modern methods of nitrogen fixation and combining the 
product with phosphoric acid produced by methods known to be 

- commercially available, a fertilizer product of high fertilizing value 
can be made where hydroelectric power at low cost is available and 
sold to the farmers of the country at a substantial reduction below 
the price they now pay for equivalent plant food. Thus it has become 
‘certain that fertilizer production can be carried on at Muscle Shoals 
with profit, at the same time substantially reducing the cost of 
fertilizer to the farmer. 

NOT NECESSARY TO SUBSIDIZE MR. FORD. 

Under these circumstances we see no reason, even if higher con- 
sideration of public policy did not prohibit it, for inducing Mr. Ford 
with heavy subsidy in the form of power and property to engage in 
that profitable enterprise. The opportunity to make fertilizer at 
Muscle Shoals has been created primarily by the Government through 
the construction of its war-time works and secondarily by the genius 
of the men of science who have developed available processes. Mr. 
Ford has had nothing to do with either of these factors. 

If the foregoing is a correct analysis, as we believe it to be, it 
follows that Mr. ord ought not to be accorded special privileges 
and subsidy for any purpose whatsoever; that it is unnecessary, in 
order to secure cheaper fertilizer production, to embark on the 
tortuous and dangerous course of Government largess even if higher 
principles could be waived, and that even if higher principles were 
waived and the largess bestowed, there is no certainty that the 
promised benefits would follow. 

Fortunately, this conclusion is not the end of the matter. It is 
not as clear to us as to Mr. Ford that the committee and Congress 
have been wasting their time in the long consideration given to the 
problem of Muscle Shoals. ; 
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RESPONSIBLE PARTIES HAVE COME FORWARD. 

New developments of a significant character have taken place 
recently. Responsible parties have come forward who are willing 
and able to pay the Government a reasonable return upon its entire 
investment in the power development at Muscle Shoals and also to 
engage in the production of fertilizers and their sale at reasonable 
rofit. The proposals are fully set forth in the record of the recent 
earings. 
We id not recommend the acceptance of any of the proposals 

referred to. They are better than the offer of Mr. Ford. If it was 
ever worthy of consideration that Muscle Shoals should be given to 
Henry Ford for the sole and only reason that no other bidder had 
made a comprehensive offer, that consideration has forever been 
obliterated. 

The record now discloses that if bargains are to be made a far better 
bargain can be made with other parties than anything Mr. Ford offers. 
We do not think, however, that it is proper to consider this matter 
from the point of view of bargaining at all. We believe that a 
Government, policy should be developed and adhered to, of which all 
bidders must take notice and to which they must conform. Much 
of the time and trouble of the committee has been expended in the 
attempt of the majority to conform public policy to the absent and 
unresponsive Mr. Ford. That policy should begin with the intention 
of Congress as disclosed in section 124 of the national defense act. 

The properties at Muscle Shoals are required for national defense. 
They are a part of the present equipment of the military affairs 
of the Nation. They should not for one moment pass into the 
ownership of any private parties whatsoever. While 1t is true that 
all property of all citizens can be taken by the Government when 
necessary for national defense, this furnishes no excuse for deeding 
away vital factors of preparedness. The same argument would sup- 
port the sale of our arsenals, our war supplies of all kinds. To allow 
the properties to be used under adequate supervision and without 
prose of title is one thing; to sell them is a totally different matter. 

t should not be done. 

USE OF POWER IN THE SOUTH. 

A large amount of evidence was brought before the committee to 
show the widespread demand in the South for hydroelectric power 
and the concern which is felt in that section lest the Muscle Shoals 
power be entirely withdrawn from public service. 

Taking the Ford obligation at its full value, to make 40,000 tons 
of fixed. nitrogen per annum this requires less than 100,000 horse- 
power, yet his offer requires the Government to build power plants 
which, with the steam plants, will give him over 850,000 horsepower, 
or 750,000 horsepower more than is necessary to carry out his fer- 
tilizer obligation. It is this power which the public in many sections 
of the Southeastern States are demanding Shall be distributed for 
general use. 

Due to the electric transmission lines which are connected in the 
Southeastern States, it is now possible, according to the testimony,
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for the Muscle Shoals power to reach the public at points over 600 
miles from Muscle Shoals. 

It was shown, however, before the committee that under the Ford 
proposal he would in 1926, at an expense of $500,000, have available 
in excess of 600,000,000 kilowatt hours of energy at a cost of less than 
1 mill per kilowatt hour, and in 1936, when Dam No. 3 will have 
been completed, he will obtain, at an expense of about $3,300,000, a 
total of 1,700,000,000 kilowatt hours of primary energy at a cost of 
1.9 mills per kilowatt hour, leaving a large amount of secondary 
power not utilized. It was further shown that as storage reservoirs 
are built in the headwaters of the Tennessee River without expense 
to Mr. Ford and without any obligation on his part to pay for same, 
his price per kilowatt hour for this electricity oh be steadily reduced, 
although his annual payments will reamin the same. In other words, 
because Mr. Ford has refused to come under the Federal water power 
act, he assumes no obligation as required by that act to make equit- 
able contribution to the Government or others who may construct 
storage reservoirs at the headwaters of the Tennessee River, not- 
withstanding he will greatly profit thereby. 

It was further brought out before the committee that industrial 
users of power in the Southeast in the main purchase their power 
from power companies at rates from 5 mills to 1 cent, depending 
upon the amount used, and that upon the average the industrial 
users of the South are paying now $18,000,000 for an equal amount 
of power that Mr. ord will secure from these plants in 1936 at a 
cost of $3,300,000. In other woids, without regulation of any kind, 
Mr. Ford would then obtain for his business use an advantage over 
other users—municipalities, cotton mills, mines, etc.—to the extent 
of $15,000,000 per year in his actual power costs. On the other 
hand, this power, if distributed to the public, would tend to reduce 
the price of power to the public over a great part of the South, and 
in addition would enable vast areas, such as Mississippi, western 
Tennessee, Louisiana, and Florida to obtain hydroelectric power 
from this Government development when otherwise they will never 
have any opportunity to do so. 

A grave question is then presented to the Congress whether it 
should give so tremendous an advantage to one individual over all 
other industrial enterprises and users of electricity; especially when 
it is shown that the interest payments to the Government are far 
less than can be obtained from others, and do not return the Gov- 
ernment even 4 per cent on its tremendous investment in the plants. 
The result is to give what is in effect a large subsidy to one indi- 
vidual for his private use at the expense of the vast number of tax- 
payers of the United States. 

THE GORGAS STEAM PLANT. 

Section 19 of the bill reported by the committee is intended to 
restore to the Muscle Shoals properties, for which Mr. Ford will 
ay $5,000,000, other Dropersies to be acquired in substitution for 
orgas steam plant and transmission lines sold. 
J properties were sold by the United States since the adjourn- 

ment of the last Congress for the sum of $3,472,487.25 under the 
authority of an opinion by the Attorney General that the Secretary 
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of War was under legal obligation to sell to the Alabama Power 
Co. or else within a certain time remove the properties from the 
lands of the power company. Copy of the letter from the Secretary 
of War to the Attorney General and his opinion are hereto attached, 
marked Exhibit A. (See opinion at end of this minority views.) 

Imagination can not compass the advantages to the fortunate 
legatee of this gigantic gift from a great Government. If it shall 
be made, it will be unparalleled in our history. The request is to 
use additional Government money running to $50,000,000 at a rate 
not half what private industry pays in the investment world, indis- 
putable rights to nearly 1,000,000 horsepower for private, unre- 
stricted, unregulated use, though millions of users may clamor for 
it; plant facilities, towns, streets, with all improvements, bought for 
a mere fraction of their cost and many millions below their ascer- 
tained value at the junk heap. Nor can imagination picture or 
foresee the full effect of what this will mean to the Nation over the 
term of 100 years and more. Can it be anything less than a sinister 
menace, a grave danger, an unmistakably false step wholly unjustified, 
a grievous wrong to the future generations that will have to live 
under it and abide by what we here do ? 

BARGAINS AND ECONOMIC FORCES. 

We can not foresee, but we can find some guidance. Let us suppose 
that a little over 100 years ago the early Congress of the United 
States had said to Benjamin Franklin, an outstanding genius of his 
time: ‘“ We wish to make you a proposal. We are intensely interested 
in the development of your as of electrical energy; we realize 
that its development is in its infancy; we realize that a development 
of this unknown force will mean much to our national program of 
economic expansion and defense in time of war. In your State of 
Pennsylvania there is much public land which contains coal known 
as anthracite; the coal is practically valueless, butit may have pos- 
sibilities of development. If you will guarantee to develop a unit of 
electrical energy which will produce $0 horsepower and deliver this 
continuously for 100 years we will turn over to you these coal lands 
in Pennsylvania. The amount of electrical power we are asking you 
for is an incomprehensibly large’ amount. We feel that it can be 
developed, that you are the only man that can develop it, and we 
feel that with the present needs of this country and future needs in 
view we are making a splendid bargain.” 

What a bargain that would have been! And yet, in the light of 
the time, that would have been a much more defensible policy than 
the acceptance of the Ford offer. With the development in organic 
chemistry which has taken place in the five years since the end of 
the war and the number of processes for fixation of nitrogen which 
are rapidly developing, it is surely comprehensible that long before 
the 100-year period proposed in Mr. Ford's offer shall have elapsed, 
or even 25, the fixation of nitrogen will develop to a point making 
the amount of nitrates contemplated in any of the offers now before 
Congress an equally absurd recompense for the great economic value 
of the power which it is proposed to turn over to Mr. Ford. 

We concur in the conclusions of the majority, expressed on page 
61, that at Muscle Shoals there are several fields of usefulness to
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which these properties can and should be applied, and that the 
original purpose in the mind of Congress authorizing their con- 
struction must not be overlooked. First in importance from a 
national standpoint is the production of nitrate for national defense, 
and second, its application to fertilizer production in time of peace. 
We do not concur in the conclusion of the majority that the bill 
reported binds Mr. Ford to obligations with respect to these purposes 
of greater advantage than can otherwise be secured. It is apparent 
from the testimony submitted to the committee and from general 
knowledge of recent development in the art of nitrogen fixation that 
without unnecessary burdens on the Government and without parting 
title to valuable properties it can find responsible citizens who are 
willing to assume obligations with respect to the production of 
nitrates for preparedness and for fertilizer of equal benefit, if not to 
greater advantage to the Government and the public, than that 
offered by Mr. Ford. 

AMORTIZATION—MORE FRENZIED FINANCE. 

The poverty of the financial return to the Government offered by 
Mr. Ford in comparison with the richness of the benefits he demands 
has led his supporters and apologists to strange arithmetical gym- 
nastics. The majority report, p. 59, presents a supposed comparison 
between the Ford offer and he offer of the power companies, in 
reality a labored effort to show a more Th balance resulting 
to the Government from the former. To accomplish this the pay- 
ments of the power companies over a term of 50 years are compared 
with Ford payments over a period of 100 years. The glaring unfair- 
ness of this is too obvious for extended comment. But this is only 
the beginning. On the Ford side of the balance sheet four items 
with the enormous total of $99,071,935 are credited as payments b 
Mr. Ford which Mr. Ford is not required to make by his ng 
does not undertake to make, never will make, and which have no 
place whatever in such an estimate as the table purports to offer. 

These four items, which belong only in the realm of frenzied finance, 
are as follows: 

Forty-nine million seventy-one thousand nine hundred and thirty 
five dollars is credited as to be paid into an amortization reserve. The 
truth is Mr. Ford proposes to pay into this amortization fund less than 
$50,000 per annum; to be exact, during the 100-year period, 
$4,368,378. The other $45,000,000 of this credit of $49,000,000 the 
Government, it is blandly suggested, can secure for itself by investing 
the $50,000 annual payments shrewdly as they come in. If this 
system of ming pryEent should be adopted it would possibly gain 
opularity with debtors, or at least with debtors wishing to avoid their 
abilities, but creditors will be increasingly cold the more they ex- 
amine it. Can it be possible that anyone seriously expects the 
Government to be so gullible ? ; 

The second item is a credit to Mr. Ford’s alleged payments of 
$20,000,000 in the form of interest for 100 years on the $5,000,000 he 
is to pay the Government. Of course, there is no such interest, no 
such money, no such agreement. Mr. Ford pays $5,000,000 to the 
Government and takes property; in return he gets fee titles. The 
transaction is finished, concluded, closed. Mr. Ford has the property,
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the Government has the money, or would have if the Ford offer did 
not elsewhere provide for taking it back again. Mr. Ford pays no 
interest, the Government gets no interest, and yet Mr. Ford is 
credited with an alleged Josnent of $20,000,000 to the Government. 
It is impossible adequately to characterize the folly of such figuring. 

The other two items of $10,000,000 and $20,000,000, respectively, 
are estimates of the cost of maintenance and replacements in the 
nitrate plants. These amounts are nothing more than estimates 
and they do not represent payments to the Government at all. 
They have no place in the tables. The Government will never 
receive one dollar for this alleged credit of $30,000,000. In all, as 
stated, $99,000,000 are credited as payments by Mr. Ford in items 
from which the Government will actually receive only the amor- 
tization payments totaling $4,368,378. 

The ah of the minority submitting this report is that the 
Ford offer should be rejected or amended so as to make it compare 
favorably with other bids now on hand, first, by placing the power 
projects under the control of the Federal water power act to insure 
distribution of power; second, by leasing the projects for 50 years 
on terms which will insure a net annual return as great as other bids 
submitted; third, by leasing the nitrate plants for a nominal rental 
as long as he will guarantee their use for the manufacture of fertilizer 
or fertilizer compounds. 

If this is not done, then consideration and examination should be 
made of other offers now on hand, or to be received, and acceptance 
made of whichever one makes the best return to the Government, 
assures the production of cheap fertilizer for the farmer, and provides 
for the maintenance of the nitrate plants as a standby in case of 
war, in accordance with section 124 of the national defense act. 

JouaN M. MoRiN. 
Harry E. HuLL. 
Harry C. RANSLEY. 
JouN Pmirre Hiri. 
Louis A. FroTHINGHAM. 
J. Maysew WAINWRIGHT. 

Concurring in the conclusions of my colleagues that the Muscle 
Shoals properties should not be transferred to Mr. Henry Ford on the 
terms proposed, and that there are several other offers before the 
committee which offer greater advantages to the Government and 
the people, I have signed the foregoing minority report, but I enter- 
tain grave doubts as to the wisdom or expediency of in any event 
relinquishing the absolute control of this great natural resource of 
water power to any private interest upon any terms. Also I question 
whether Congress can ever arrive at a wise or satisfactory conclusion 
until the whole subject and all offers that have been or still can be 
adduced have been analyzed, considered, and reported on by a select 
commission as proposed by the President in his message at the open- 
ing of this session of Congress. 

J. MaAysEw WAINWRIGHT.
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APPENDIX—EXHIBIT A. 

War DEPARTMENT, 
Washington, July 21, 1923. 

The ATTORNEY GENERAL. 

My DEAR MR. ArtorNEY GENERAL: Under date of May 24, 1922, you fur- 
nished me with your opinion upon the validity of certain features of the contract 

- T-69 between the United States and the Alabama Power Co., dated December 
1, 1917. In view of conditions which have arisen since May 24, 1922, your 
further advice is desired with reference to the contract. For your convenience 
there is inclosed a pamphlet which contains the contract and other documents 
referred to herein. 

Under article 21 of the contract and pursuant to notice given to the Alabama 
Power Co., copy of which notice appears beginning on page 51b of the inclosed 
pamphlet, the United States on July 31, 1919, discontinued taking energy, under 
the contract, from the Warrior extension and Warrior substation and from the 
transmission line. Those properties belong to the United States, but are located 
on lands of the company and were placed there under conditions set out in the 
contract. 

The United States has for more than 365 consecutive days, as provided in sub- 
division 6, and for more than two years, as provided in subdivision 7 of article 
22 of the contract, ceased to take energy in accordance with the contract. 
Subsequent to the expiration of those periods, on, to wit, the 14th day of April, 
1923, the company, as permitted by the contract, served notice on the Chief of 
Ordnance to remove the property from its premises, unless the United States 
required the company to purchase the property, and accompanied the notice 
with a letter of the same date to the Chief of Ordnance containing offer of pur- 
chase. Copies of the same appear beginning on page 51d and page 51f of the 
inclosed pamphlet. The 90-day period provided for in subdivision 6 of section 
22 of the contract, within which the Government shall elect what disposition to 
make of the property, expired on July 13, but by mutual agreement in writing 
this period has been extended to include August 14, 1923. 

In his previous opinion the Attorney General advised that the provision for 
sale to the Alabama Power Co., at a price to be fixed by arbitration, is invalid 
and that the United States is under no legal obligation to sell the properties to 
that company. 

In view of the notice given I request you opinion whether, the Government 
having no title to the land upon which either the transmission line or the Warrior 
extension or the Warrior substation are built, and the option provisions of the 
contract being invalid as stated in the former opinion, in event the United States 
should not determine to sell the property to the Alabama Power Co. under the 
general authority vested in the Secretary of War within the time fixed by the 
notice, as extended, it will be the duty of the United States to comply with the 
provision of the contract with reference to removal. 

Sincerely yours, 
Jorn W. WEEKS, 

Secretary of War. 

DEPARTMENT OF JUSTICE, 
Washington, August 4, 1923. 

Str: I am in receipt of your letter of July 21, 1923, in which, after referring 
to my opinion of May 24 last (35 Op. 160), you ask my advice upon another 
question arising in connection with the contract made during the World War 
with the Alabama Power Co. 

The general scope and some particular features of that contract were described 
in my former opinion. For present purposes it seems sufficient to say that at 
the time negotiations were begun the Alabama Power Co. was a public service 
corporation organized under the laws of Alabama, and then engaged in generat- 
ing and distributing power from a hydroelectric plant on the Coosa River and 
also from a steam reserve plant located on the Warrior River near the mouth 
of certain coal mines and about 88 miles from Muscle Shoals, where the Gov- 
ernment was about to erect nitrate plants mainly for war purposes. The com- 
pany then owned a right of way for a transmission line extending 20 miles toward 
Muscle Shoals. By the contract it agreed to acquire, at its own expense, a right 
of way for a transmission line for the remaining distance. It was then to build,



MUSCLE SHOALS. 25 

at the expense of the United States, on its own lands an additional steam gen- 
erating plant or unit and a substation connected therewith designated, respec- 
tively, as the Warrior extension and the Warrior substation. It was also to 
erect at the Government’s expense on its own right of way a transmission line 
to the Government’s plants at Muscle Shoals. The Government was to acquire 
no title to the land or right of way, and it was specifically provided that the 
structures erected at the Government’s expense were to be treated as personal 
property of the United States. When completed and tested, the company was 
to operate at its own expense the Warrior extension, the substation, and the 
transmission line and deliver electric power to the United States at its nitrate 
plants at a price of 63 mills per kilowatt hour for a period of 10 years from the 
date of the contract. Two mills per kilowatt hour of the 63 mills agreed to be 
paid were, however, to be retained by the United States as an accumulating 
fund to be ultimately applied as payment by the company, so far as it would 
go, for the Government’s property in the Warrior extension and Warrior sub- 
station in case the company should finally purchase the same under one of sev- 
eral alternative provisions stated below. The structures provided for were 
erected in accordance with the contract, and the Government paid therefor as 
provided. Actual warfare was ended by the armistice before the commencement 
of operations, and the plants were never operated except for a short test run 
thereafter made, and of course no fund was accumulated in the hands of the 
Government. 

The contract in Article XXII contained a number of provisions in the alterna- 
tive for the sale or disposition of the Government’s plants and equipments placed 
upon the lands of the company. Stated in substance and effect and omitting 
unnecessary detail, these provisions were substantially as follows: 

1. At any time after three years from the termination of the war, the United 
States had the option to sell to the company and, on the Government’s demand, 
the company was required to buy, the Warrior extension and substation at a 
value to be fixed by arbitration. 

2. When the accumulated fund should be equal to or greater than the actual 
cost to the United States of the Warrior extension and Warrior substation, the 
company could demand that the United States convey these properties to it. 

3. The company could at any time demand that the United States convey 
the same properties to it upon payment by the company of any excess of the 
actual cost thereof over the amount of the fund then accumulated. 

4. At any time after December 1, 1926, or at such earlier time as the United 
States should finally cease to take energy under the contract, the company 
could demand that the value of the Warrior extension and substation be fixed 
by arbitration and could then buy them at the arbitrated value. 

5. If the company should fail or refuse, on the demand of the Government, 
to purchase under any of the foregoing provisions, the Government could sell 
the Warrior extension and Warrior substation to another, but the purchaser 
would acquire no right to operate them but only the right to remove them from 
the corupany’s land within six months. 

6. If the Warrior extension and Warrior substation were not sold to the com- 
pany as above provided within a period of 10 years; or, said properties not having 
been so sold, the United States or its successor in interest should cease for 365 
consecutive days to take energy from the Warrior extension; the United States, 
upon six months’ notice in writing from the company, was required to remove 
the Warrior extension and substation from the lands of the company unless 
within 90 days after receipt of such notice the Government should exercise its 
option to require the company to purchase at a price to be fixed by arbitration. 

All the foregoing provisions related only to the Warrior extension and sub- 
station and not to the transmission line. 

As to the transmission line, it was provided: 
7. If the United States or its successors should for two consecutive years fail 

to take energy from the Warrior extension, and in any event at the expiration 
of 10 years, the United States should, upon six months’ written notice from the 
company, remove the transmission line and appurtenances from the right of 
way; provided, however, that upon receipt of such notice the Government might 
require the company to purchase the same at their fair value to be fixed by 
arbitration. 

8. If at any time within 10 years from the date of the contract the United 
States should sell or lease its nitrate plants, it could assign and transfer to the 
purchaser or lessee thereof the right to demand and receive electric energy under 
the contract to the extent of the capacity of the Warrior extension at that time, 
and any ®ther rights under the contract as might be agreed upon between the
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purchaser or lessee and the United States, excluding, however, certain specific 
rights enumerated; and with a further condition that the successor of the United 
States should not, without the consent of the company, sell or dispose of any 
energy supplied by it except to tenants on the properties of the successor. 

At the time negotiations were begun there was probably no authority for any 
Government official to enter into a contract for the use of the lands of another 
for the erection of structures, etc., thereon by the Government. However, before 
‘the contract was signed, Congress passed the act of April 11, 1918 (40 Stat. 518), 
amending the provisions of the act of July 2, 1917 (40 Stat. 241). As amended 
the statute reads as follows: 

“That hereafter the Secretary of War may cause proceedings to be instituted 
in the name of the United States, in any court having jurisdiction of such pro- 
ceedings for the acquirement by condemnation of any land, temporary use 
thereof or other interest therein, or right pertaining thereto, needed for the site, 
location, construction, or prosecution of works for fortifications, coast defenses, 
military training camps, and for the construction and operation of plants for 
the production of nitrate and other compounds and the manufacture of explosives 
and other munitions of war and for the development and transmission of power 
for the operations of such plants; such proceedings to be prosecuted in accord- 
ance with the laws relating to suits for the condemnation of property of the 
States wherein the proceedings may be instituted: Provided, That when the 
owner of such land, interest, or rights pertaining thereto shall fix a price for the 
same, which in the opinion of the Secretary of War shall be reasonable, he may 
purchase or enter into a contract for the use of the same at such price without 
further delay: * * *” 

It seems clear that under this statute the Secretary of War was authorized 
to purchase a right to use temporarily the lands of another for the purpose of 
erecting plants and structures thereon for the development and transmission of 
power for operating nitrate plants. 

After the Warrior extension, Warrior substation, and transmission line were 
completed by the company and paid for by the United States, the armistice 
having intervened, the United States gave notice (March 24, 1919), under another 
provision of the contract, that it would suspend its demand for energy under the 
contract. The suspension has continued to this time. 

The United States never attempted to exercise its option to require the com- 
pany to purchase at an arbitrated value. The company, on its part, has never 
attempted to exercise its option to buy the plants at their cost to the United 
States, or demanded that the value of the properties be fixed by arbitration and 
offered to buy them at such value. : : 

In my opinion of May 24 I held that the provisions giving to the company an 
option to purchase and the provisions by which the Government was to sell at 
an arbitrated value were invalid for want of power in the Secretary of War to 
give an option or to agree to sell at values to be determined by arbitration. 

You now request a further opinion as to whether, in view of the fact that those 
provisions of the contract were invalid, and in case the United States should not 
determine to sell the property to the Alabama Power Co. under the general power 
vested in the Secretary of War within the time fixed by the notice from the com- 
pany, it will be the duty of the United States to comply with the provisions in 
the contract with reference to removal. 

The answer to your question seems to depend mainly on the further question 
whether the fact that the option and arbitration features, which are invalid, are 
so related to the contract as a whole as to make it entirely invalid, or in any 
event to make invalid the provision for removal in case none of the options is 
exercised. : 

It will be noted, in the first place, that the option and arbitration provisions 
are not illegal in the sense that they are immoral or malum prohibitum. They 
are merely void for want of power in the Secretary to enter into them. In the 
second place, all the provisions for disposal are merely alternatives (a) to meet 
different contingencies which might or might not arise, or (b) to enable the parties 
respectively to secure results which they might or might not wish to secure when 
the time came. If any one of these alternative provisions were invoked by the 
party having the initiative under it, and the other responded by doing the thing 
required, all the other provisions would be superseded and wholly eliminated. 

Apparently the United States did not desire to sell at an arbitrated price, for 
it did not attempt to proceed under its option, but, instead, raised the question 
of its power to do so. 

The options to buy at cost or at an artibrated value may have been among 
the considerations moving the company to enter into the contract, but when the
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time came it refrained from any attempt to proceed thereunder, and is not now 
relying thereon but solely on the provision for removal. It seems clear, there- 
fore, that none of the option or arbitration features are so interwoven with other 
par ts of the contract that his elimination affects the validity of other provisions 
not in themselves invalid. They have in fact been eliminated by the omission 
of oe parties to act under them, as well as by the fact that they have been found 
invalid. 

The contract then must be considered at the present time simply as a con- 
tract for the temporary use of the company’s lands and right of way, with an 
obligation on the part of the Government to remove its buildings, machinery, 
and equipment from the lands and right of way of the company when it finally 
ceases to use them. 

There can be no doubt, I think, that statutory authority in the Secretary of 
War to contract for the ‘temporary’ use of the lands of another, by placing 
Government buildings and machinery upon them, carries with it authority to 
stipulate for the removal thereof and the restoration of the lands to the owner 
in their former condition. 

If, therefore, we look to the contract alone, your question must be answered 
in the affirmative. 

I deem it proper to say, however, that, in one respect at least, this contract 
does not control the relation of the United States to the Alabama Power Co. 
and the properties with which the contract deals. The United States has the 
power to condemn for public purposes the lands of the company, including those 
upon which the Government structures have been placed. This is a sovereign 
attribute which no officer of the Government can waive or impair by contract 
or otherwise. So that, if there is now in force any legislation authorizing you 
as an officer of the Government to condemn these lands for public purposes, 
you are free to initiate proceedings notwithstanding the contract. There is 
no doubt that, under the act of July 2, 1917, already set forth, you were author- 
ized to condemn this land, and the only question is whether that authority 
has been revoked. By the ‘act of February 28, 1920 (41 Stat. 453), a provision 
contained in the Army appropriation act of July 11, 1919 (41 Stat. 104, 128), 
was modified and amended so as to read in part as follows: 

“That no part of any of the appropriations made herein nor any of the un- 
expended balances of appropriations heretofore made for the support of the 
Army or the Military Establishment shall be expended for the purchase of real 
estate * * * except where industrial plants have been constructed or taken 
over by the Government for war purposes and the purchase of land is necessary 
in order to protect the interest of the Government; % 

It seems clear that the exception made in this act is broad enough to continue 
in you the authority to condemn the lands here involved, if funds are available 
to pay the award. A finding by you that the acquisition of such lands is necessary 
in order to protect the Government’s interests is all that is needed to the main- 
tenance of a condemnation suit. United States v. Forbes, (259 Fed. 585) ; affirmed 
by the circuit court of appeals (268 Fed. 278). A like decision was recently 
made by the district court, eastern division of Virginia, in United States v. Old 
Dominion Land Co. et al. In both cases it was further held that it was immaterial 
that the property was no longer needed for war purposes. A formal finding, of 
course, is unnecessary. The institution of a suit by your direction would be 
sufficient. 

Respectfully, 
A. T. SEYMOUR, 

Acting Attorney General. 
The SECRETARY OF WAR, 

Washington, D. C. 
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