
31st Congress, 
1j/ Session. c es: 

IN SENATE OF THE UNITED STATES, 

February 22, 1830. 

Livingston, from the Select Committee appointed on the 22d Decem¬ 
ber last, made the following 

REPORT: 

The Committee, to lohom ivas referred the petition of Francis Tt. Glavery 
and others, sufferers by French spoliations, prior to the 30th Septem¬ 
ber, 1800, report: 

That the claims of this class of petitioners have so frequently been before 
Congress and the public, as to render the details of this case in a great man¬ 
ner unnecessary. But the committee do not think that the duty assigned to 
them by the Senate would be properly performed by a mere reference to 
the several instructive reports that have been made on the subject, for the 
information of either branch of the Legislature. They have thought that 
something further was expected by the reference; and, as the collection of 
documents had been previously made, by former committees, that it would 
be required from them, to place, in a condensed view before the Senate, as 
well the history as the merits of the claim, and the reasoning by which the 
committee arrive at the conclusion to which they have come: that it is one 
founded in justice, and consequently, that those who make it, are, according 
to true policy, entitled to relief. 

The history of this claim runs back to the earliest period of our political 
existence as a nation; it grows out of the first act of our intercourse with for¬ 
eign Powers; and is interwoven with some of the most interesting events of 
our contest for Independence, and the scarcely less arduous struggle to main¬ 
tain our peace and neutrality, during the destructive warfare in which all 
Europe was soon after involved—a war in which principles, before held sacred 
among civilized nations, were alternately disregarded by both the great par¬ 
ties to the contest. 

One of our first objects, after the Declaration of Independence, was to 
strengthen our yet untried force by some foreign aid. The great, and al¬ 
most perpetual enemy of England, naturally presented itself to our states¬ 
men as the Power with which our object could be most probably and most ef¬ 
fectually obtained, and an agent was almost immediately appointed to 
discover the disposition of the French Court towar ds us; and, on finding it 
favorable, Commissioners were sent with full power to negotiate; with in¬ 
structions “that, should the proposals already made be insufficient to produce 
the proposed declaration of war, and the Commissioners are convinced that 
it cannot be otherwise accomplished, they assure his Most Christian Majesty 
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that such of the British West India Islands as, in the course of the war, shall 
be reduced by the united force of France and the United States, shall be 
yielded in absolute property to His Most Christian Majesty; and the United 
States engage, on timely notice, to furnish, at their expense, and deliver at 
some convenient port or ports in the said United States, provisions for car¬ 
rying on expeditions against the said islands, to the amount oi two millions 
of dollars, and six frigates, mounting not less than twenty-four guns each, 
manned and fitted for sea; and to render any other assistance which may be 
in their power, as becomes good allies.” 

The result is matter of history too well known to he enlarged upon. The 
treaties of alliance and commerce were entered into in the year 1778, and 
were followed by the consular convention, first planned by Congress, in the 
year 1782, and sent out to Ur. Franklin, to be proposed to the French Go¬ 
vernment—agreed to, and signed, in the year 1784; refused to be ratified 
by Congress, and re-modeled in the year 17SS; and finally ratified by the 
President, with the advice and consent of the Senate, in July 1789. But 
some of the articles of these compacts belong to the subject before us, and 
must therefore claim particular attention. The powerful aid of France could 
not reasonably be expected without some equivalent. The basis of the trea¬ 
ty of alliance, then, was not only a stipulation for mutual aid and exertion in 
the war which that treaty rendered inevitable between France and England, 
and which stipulations are contained in the first ten articles of the instrument; 
but, by the 11th article, the United States gauranty forever against all other 
Powers, to France, as well all the possessions it then had in America, as those 
it might acquire by the treaty of peace. France guaranties to the United 
States their liberty, sovereignty, and independence, absolute and un¬ 
limited, as well in matters of government as commerce, and all their posses¬ 
sions, as well as those they might acquire by the vvar. And the casus foede¬ 
ris, as explained in the 12th article, is made to depend, not upon the charac¬ 
ter of future war as to offensive or defensive, but “ in case of a rupture 
between France and England.” And such a rupture was as confidently 
calculated would take place by France, as desired by the United States. 

The rights and obligations of the two parties under this article, need no 
explanations to elucidate them; and if the aid of France was considered ne¬ 
cessary for the preservation of that which she guarantied to us, our stipu¬ 
lation (supposing our power equally necessary to France) bore no propor¬ 
tion in importance, to hers. Liberty, sovereignty, independence, political 
and commercial, all our vast possessions, in the one scale; the West India 
colonies in the other. If the relative importance to the respective parties 
to the contract of the objects guarantied, was greatly disproportioned, the 
means of performing the engagement were not less so. On the one hand, 
the fleets, armies, and resources,of a powerful, long established kingdom; on 
the other, a people whose very political existence was yet a problem—with¬ 
out regular armies, without revenue, with an inefficient government, newly 
and rudely organized, and with a few privateers for a fleet. There was also this 
essential difference in the value of the stipulations, that France could never 
expect any thing from ours, until she had completely performed hers. These 
features in the treaty of alliance are necessarily adverted to—they have a for¬ 
cible bearing on the case. 

On the same day, a treaty of amity and commerce was signed between 
the two nations; the articles of which, here necessary to notice, are the 6th, 
7th, 13th, 17th, 19th, 22d, 23d, 24th, 25th, 27th, and 28th. By them, it 
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was mutually stipulated, that vessels of war belonging to the one Power, shall 
give convoy to, and defend and protect, the merchantmen of the other going 
the same route, in the same manner as they ought to defend and protect their 
own; that free ships shall make free goods; that there shall be perfect liber¬ 
ty of commerce with an enemy’s port, with all articles excepting contra¬ 
band; that articles<of contraband shall be restricted to the list contained in the 
treaty; that the right of search shall consist only in an inspection of the 
ship’s papers, the tenor of which is set forth in the treaty; that, even in case 
of contraband articles being found, their forfeiture shall not affect the ship, 
or the rest of the cargo; that such articles are not to be taken out before con¬ 
demnation, without consent. Ships of war and privateers of the one Power, 
with their prizes, are to be received in the ports of the other, and allowed 
to depart without paying any duties. But no shelter is to be given to vessels 
of the enemy, having made prize of the property of such Power; who shall 
be forced, if they come in by stress of weather, to depart as soon as possible. 
A ship or privateer of an enemy of one Power shall not be permitted to refit, 
in the ports of the other, nor to sell their prizes; and shall not even be per¬ 
mitted to take provisions, except what may be necessary to carry them to 
the next port of their own nation. By this treaty it is also provided, that 
the functions of consuls shall be regulated by a particular agreement. This 
last stipulation was carried into effect, by the consular convention above re¬ 
ferred to, by which, in addition to the usual functions belonging to the con¬ 
sular office, exclusive jurisdiction was vested in the consuls over the vessels 
and crews of their nation, in the United States, and the arrangements were 
made on that subject, which were found in practice to be extremely em¬ 
barrassing. 

With the mutual rights and obligations resulting from these stipulations, 
the parties to them were found, on the breaking out of the war of the 
French Revolution. The most important of them, the guarantee of our lib¬ 
erty, sovereignty, and independence, had been fulfilled in a manner that 
called forth, on numerous occasions, the warmest expressions of gratitude 
from the Government of the United States; and that rendered the obligation 
to support them in future, entirely nugatory. No occasion had yet present¬ 
ed itself to ask for the performance of our engagements, or to call upon 
France for a compliance with those which could only be required in a bel¬ 
ligerent state on her part, and a neutral one on ours. 

The occasion and the time had now arrived, when the good faith of the 
two nations was to be put to the test. France became engaged in a war, 
waged against her on extraordinary principles, and conducted, in some re¬ 
spects, in a manner subversive of those by which civilized nations, in modern 
times, had considered themselves bound, both towards their enemies and 
others. The United States was no party to that war; they were entitled to 
expect the strict performance of the engagement which had been made in 
anticipation of such a state of things, and which their neutral position gave 
them, according to the laws oi nations, a right to demand. But they had 
had obligations to fulfil as well as rights to assert. The casus feedevis had 
arrived; the French American islands were threatened, and we had guaran¬ 
tied their possession to France. The good faith, and even enthusiastic zeal 
with which, when our situations were reversed; when the independence 
which France had guarantied to us was in danger; her part of the compact 
had been performed, rendered the duty more obligatory upon us. The 
stipulations we had made for the admission of French public and private 
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vessels of war into our ports, and for the exclusion of those oi enemies, were 
also a cause of great and constantly recurring embarrassment. With the 
very first operations of the war, began the mutual complaints of the two 
parties, for the neglect of their duties and the infraction of their rights. One 
of our first complaints arose out of a decree passed by the French Govern¬ 
ment, on the 9th of May, 1793; which authorized the seizure of neutral ves¬ 
sels bound to enemy’s ports, &c. with a promise of indemnity. 1 he pre¬ 
amble of this decree declares, that its character is to be attributed to the ene¬ 
mies of France, who, having captured neutral vessels bound to her ports, 
44 the French people are no longer permitted to fulfil, towards the neutral 
Powers in general, the vows they have so often manifested, and which they 
constantly make, for the full and entire liberty of commerce and navigation.’’ 

By the 5th article of this decree, its operation was made retrospective to 
the date of the declaration of war, and prospective to the period when the 
enemies of France should cease the depredations of which it complained. 

Early in the year 1794, we complained of an embargo, by which our 
vessels were detained atBordeaux; of refusals to pa^- bills drawn for supplies; 
of British goods taken from our ships, in violation of the treaty; of Ameri¬ 
can property taken under pretext of its belonging to the English; of the im¬ 
prisonment of American citizens taken on the high seas. 

They complained of the President’s ploclamation (of neutrality) of the 
22d of April, 1793, which they consider “insidiousthat we had restored 
to the British owners sundry prizes made by certain French privateers, and 
excluded said privateers from the use of the ports of the United States; that 
shelter was given to English vessels of war in our ports, while they (the 
French) were not permitted to sell their prizes; that supplies of provi¬ 
sions, and other supplies for the West Indies, which we had agreed to guar¬ 
anty, were refused; that the consular convention was not carried into ef¬ 
fect; and that our seamen were captured or impressed by British vessels of 
war, and used in great numbers as auxiliaries in the reduction of the French 
colonies. In all these complaints, neither of the parties seemed desirous of 
pressing the other for a strict performance of the treaty—both perhaps, from 
a consciousness that they were, themselves, not inclined to perform all its sti¬ 
pulations; we, on our part, were cautious about asking indemnity for the 
breach of the articles which stipulated that free ships should make free goods, 
in the hope that the French would be equally accommodating on the subject of 
the guarantee; and it is curious to observe the embarrassment which this 
subject produced in the negotiations between the parties. In the instruc¬ 
tions to Mr. Monroe, he is directed to state that we are unable to give her 
aid of men and money, evidently alluding to the guarantee. A plea of 
inability could only flow from a consciousness of obligation, and must he re¬ 
garded as an acknowledgment of liability on the part of the nation thatmakes 
it. And that minister, in one of his letters to the Secretary of State, says, 
“ f felt extremely embarrassed how to touch again their infringement of the 
treaty of commerce; whether to call on them to execute it, or leave that ques¬ 
tion on the ground on which I had first placed it.And afterwards, in a con¬ 
ference with one of the French ministers, the question is directly put: “ Do 
you insist on our executing the treaty?” This, Mr. Monroe, for the moment, 
evades, but it was afterwards peremptorily again urged, 4<Doyou insist upon, 
or demand it? ’ And Mr. Monroe answers, “that he was not instructed by 
thePiesident to insist upon it, nor did he insist upon it;” and he avows that 
one of his motives was, “ lest it might excite a disposition to press us 
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upon other points on which it iverc better to avoid any discussion.” 
On the part of the French Government, although the execution of the gua¬ 
rantee seems to have been incidentally demanded by .their agents in the 
United States, yet it was rather in the shape of a request of aid in money, 
provisions, and arms; and the reference made to the guarantee, to show 
that we might comply with their requisitions under the previous treaty, 
without departing from our neutrality. 

The mildness with which we were approached on this subject., however, 
resulted from the many and intentional indications given out by the Execu¬ 
tive, of our unwillingness to do any act which should make us subject to be¬ 
come parties to the war. And, referring to this circumstance, the biogra¬ 
pher of the then Chief Magistrate says, “Washington’s Proclamation of 
Neutrality was a novelty in the political world. It was, however, the wis¬ 
est measure, as adapted to the circumstances, that history records. It accom¬ 
plished the purpose for which it was intended, and that purpose was one of 
the best and most salutary of which any nation had ever experienced the 
benefit. It was intended to prevent the French Minister from demanding 
the performance of the guarantee contained in the treaty of alliance, and it 
was admirably calculated to prepare the minds of the people for approving 
of the refusal which, if he made the demand, Washington was resolved to 
give him.” 

Soon after this proclamation was issued, the French Minister proposed to 
renew the treaties, and unite st.ili closer the two nations in their stipulations 
of alliance; and he did not hesitate to make known, as part of his instruc¬ 
tions, that the saving of the guarantee article, in any new treaty to be made 
with the United States, was an indispensable condition. 

It was of the more importance to her, as she could direct her whole force 
to her European wars, and leave the United States at all times to protect her 
Islands, or pay for them, if we failed to save them. It was in this view of 
the subject that, the President of the United States subsequently, July 15, 
1797, instructed his Envoys to France, Messrs. Pinckney, Marshall, and 
Gerry, to stipulate with the French Government to pay Ihem an annual war 
subsidy of $200,000, in lieu of the guarantee article—the engagement to be 
prospective from the date of the proposed stipulation. 

There is, indeed, some evidence that Mr. Genet, during his ministry, was 
instructed to make, and did make, a formal demand of the performance of 
the guarantee: for, on the 14th November, 1794, he writes thus to Mr. Jef¬ 
ferson : “ I beg you to lay upon the President the decree and the. enclosed 
note, and to obtain from him the earliest decision either as to the guarantee 
I have claimed the fulfilment of for our Colonies, or upon the mode of 
negotiation of the new treaty I was charged to propose to the United States, 
and which would make of the two nations but one family.” Yet, as a few 
days after this, on the 2d December, the Secretary of State writes to Mr. 
Monroe, that France had omitted to demand the fulfilment of the guarantee, 
we must suppose that Mr. Genet’s demand was not considered in that light 
by our Government. 

In this state things remained, each party fearful of pressing, lest it should, 
in its turn, be pursued by the other; and mutual forbearance produced the 
effect which moderation and prudence lead to, in public as well as private 
affairs. The language of recrimination had nearly ceased, and every thing 
seemed to promise a speedy and satisfactory accommodation. After some 
difficulty, Mr. Monroe, on the IOth November, 1794, obtained from the 
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French Government an arrete, ordering an adjustment of the accounts of 
American citizens, for the embargo at Bordeaux, for the supplies rendered 
to the Government of St. Domingo, by which all the embarrassments of our 
direct commerce with France, and with other countries, so far as they had 
been created by that Power, were done away. “ In short,” says Mr. Mon¬ 
roe, ‘‘all the objects to which my note of the 3d of September extended, 
were yielded, except that of allowing our vessels to protect enemies’ goods;” 
which last point was yielded on the 3d January, 1795. And in a message 
to Congress of the 20th February following, the President says, “It affords 
me the highest pleasure to inform Congress, that perfect harmony reigns be¬ 
tween the two republics, (France and the United States) and that those 
claims (of the American citizens) are in a train of being discussed with can¬ 
dor, and amicably adjusted.” 

During these discussions, which produced these prospects of amicable ar¬ 
rangement, the treaty between the United States and Great Britain had 
been negotiating. As was natural, it produced some jealousies and suspi¬ 
cions. But the solemn assurances which Mr. Monroe was instructed to 
make, that “ the motives of Mr. Jay’s mission was to obtain immediate 
compensation for our plundered property, and the restitution of the posts;” 
and that “ he was positively forbidden to weaken the engagements between 
this country and France;” and the instruction he received, to “ repel with 
firmness any imputation of the most distant intention to sacrifice our 
connexion with France, to any connection with England”—all these con¬ 
tributed to produce the effect which has been described. When the terms 
of that treaty came to be known, the face of affairs was immediately chang¬ 
ed. France complained that her interests were sacrificed by stipulations with 
her enemy, inconsistent with those we had made with her, in relation to 
the shelter to be given to ships of war; that we had enlarged, to her prejudice, 
the list of contraband, and even admitted that provisions might be such, at 
a time when her enemy was endeavoring.to starve her. These, and other 
complaints, were urged with great acrimony. On our part, we asserted 
that the rights of France were reserved by an express article, and that, hav¬ 
ing done this, she had no right to complain of any treaty, which, as an inde¬ 
pendent nation, we had a right to make. The construction which Great 
Britain put on the treaty, by capturing all our vessels she could find carry¬ 
ing provisions to France, increased the irritation, while the payment, in case 
of capture, which we had stipulated for, gave it, in their minds, the appearance 
of a collusive contract to their prejudice. France also complained, and 
more seriously, of the new rules to which she was subjected in relation to her 
privateers and prizes, and which had their authority only in the British trea¬ 
ty of 1794. 

From the following extract from a report made to the President, by the Se¬ 
cretary of State, on the 15th of July, 1796, it appears that the restrictions we 
had laid upon French privateers and their prizes, was not the result of de¬ 
mand on the part of Great Britain, but our own voluntary construction of 
the stipulation made with her. “Mr. Adet asks, whether the President has 
caused orders to be given, to prevent the sale of prizes conducted into the 
ports of the United States, by vessels of the Republic, or by privateers arm¬ 
ed under its authority.” On this, I have the honor to inform you, that the 
24th article of the British treaty, having explicitly forbidden the arming of 
privateers, and the selling of their prizes in the ports of the United States, 
the Secretary of the Treasury prepared, as a matter of course, circular let- 
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ters to the collectors, to conform to the restrictions contained in that article. 
This was the more necessary, as, formerly, the collectors had been instruct¬ 
ed to admit to an entry and sale, the prizes brought into our ports. ” This 
exclusion from our ports was the more severe against France, as it amount¬ 
ed to nearly an entire exclusion from the Western hemisphere, since the 
French colonies had generally fallen into the possession of England. 

It was alleged by France, that, while it was very important to her to se¬ 
cure ports of refuge and security for her ships of war, privateers, and prizes, 
on or near the continent of America, principally for the protection of her 
sugar islands, yet, being anxious to throw her whole force into the scale of 
the United States, to obtain and secure their independence, she made their 
cause her sole object; but, neither in this act, nor in the renunciation in fa¬ 
vor of the United States, of the Bermuda Islands, and the Northern pos¬ 
sessions of America, (should they be conquered) did she lose sight of the 
protection of her valuable West India possessions. She had stipulated with 
the United States, in the treaty of commerce of 1778, for the use of their 
ports, for which they received an equivalent, in the undivided aid of the 
French forces, and in the renunciations referred to. These charges pro¬ 
duced recrimination, and a new era began in the political situation of the 
two countries, from which may be dated a large part of the claims on which 
the committee are directed to report. 

At this period of the controversy, Mr. Monroe slates, that the demands 
of the United States arose : 

1. From the capture and detention of about fifty vessels. 
2. The detention, for a year, of eighty other vessels, under the Bordeaux 

embargo. 
3. The non-payment of supplies to the West India Islands, and to conti¬ 

nental France. 
4. For depredations committed on our commerce, in the West Indies. 

These last, seem to have begun a short time prior to that date. 
The same moderation in language that had preceded it, was no longer td 

be found in the diplomatic intercourse between the nations. France com¬ 
plained loudly, that British ships of war, which had made prize of their 
vessels, were not only received in our ports, but that they made them a 
place of rendezvous, whence to destroy their commerce, in direct violation 
of our treaty. They added to this cause of complaint, the repetition of 
others, to which the committee have before alluded; and reinforced them by 
new allegations, perhaps not so well founded; and, at length, their minis¬ 
ter, Mr. Adet, on the 15th of November, 1796, announces the order of his 
Government to suspend his functions in the United States, and made a for¬ 
mal claim of the guarantee, in the following terms: “ The undersigned minister 
plenipotentiary of the French Republic, now fulfils to the Secretary of 
State of the United States, a painful but sacred duty. He claims, in the 
name of American honor, in the name of the faith of treaties, the execu¬ 
tion of that contract, which assured to the United States their existence, 
and which France regarded as the pledge of the most sacred union between 
two people, the freest on earth.” Nor was this dissatisfaction confined to 
complaints and remonstrances. On the 7th July, 1796, the Directory de¬ 
creed, that ‘‘the flag of the French Republic will treat all neutrals, either 
as to confiscation, as to searches or capture, in the same manner as they 
shall sutler the English to treat them. This was followed by a notification, 

that the Directory consider the stipulations of the treaty of 177S, which 



8 [ 68 3 

concern the neutrality of the flags, as altered and suspended in their most 
essential points, by this act, (the treaty with Great Britain.) 

In the same year, the agents of the French Government in the West 
Indies, issued decrees authorizing the capture of American vessels bound 
to, and coming from, an English port, under which practice, all Americans, 
wherever bound, were indiscriminately captured or plundered; and these 
proceedings are thus characterized by our Secretary of State in a Setter to 
Mr. Pinckney, “The spoliations on our commerce by French privateers 
are daily increasing, in a manner to set every just principle at defiance. ” In 
the following year, 2d March, 1797, another decree of the Executive Di¬ 
rectory was passed, enlarging the list of contraband, declaring Americans in 
the service of England pirates; and authorizing the capture of all vessels of 
the United States unprovided with a document called a role d’equipage, 
which it was well known no American vessel ever carried. This decree 
was made to have immediate operation, evidently to take us by surprise; 
and its effect was so truly calculated, that the Ocean was swept of several 
hundreds of American vessels, before intelligence of the enactment of the 
decree had reached the United States. In the month of January, 1798, all 
vessels having on board goods the production of England or any of its colonies, 
were declared good prize. These decrees, and others of a similar character, 
readily and promptly executed, and even exceeded by the cupidity ofthe Freneh 
cruisers, produced a state of things which could not long be submitted to. The 
United States, at first, attempted to put an end to it by negotiation: this was 
rendered nugatory: First, by the refusal to receive Mr. Pinckney as the 
successor to Mr. Monroe; and afterwards by the same refusal, accompanied 
by very insulting circumstances, to the extraordinary mission, composed of 
Messrs. Pinckney, Marshall, and Gerry. From this time, affairs took a 
more serious turn. A number of legislative acts were passed, evincive ofthe 
indignant feeling which the course of conduct pursued by the French Govern¬ 
ment, had produced, and showing a determination to resist them by force. 
Of these, the committee deem it necessary to the present investigation, to 
notice only the following: 

Act of 28th May, 1798, authorizing the capture, by public vessels of the 
United States, of ail “ armed vessels of the Republic of France which have 
committed, or shall be found hovering on the coasts of the United States 
for the purpose of committing, depredations on the vessels belonging to the 
citizens thereof.” 

Act of 18th June, 1798, suspending intercourse with France, under pen¬ 
alty of the forfeiture of vessels carrying on such intercourse. 

Act of 25th June, same year; authorizing American merchant vessels to 
oppose searches, &c. made by French vessels; to capture the aggressors; 
and to re-capture American vessels taken by the French: but with proviso 
that, “whenever the Government of France, and all persons acting by or 
under their authority, shall disavow, and shall cause the commanders and 
crews of all French armed vessels to refrain from the lawless depredations 
and outrages hitherto encouraged and authorized by that Government, against 
the merchant vessels of the United States, and shall cause the laws of na¬ 
tions to be observed by the said French armed vessels, the President of the 
United States is hereby authorized to instruct the commanders and crews of 
the merchant vessels of the United States to submit to any regular search 
by the commanders or crews of French vessels, and to refrain from any 
force or capture to be exercised by virtue hereof.” 
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i The act of 28th June, 1798, declaring, the condemnation and sale of 
French vessels, taken in pursuance of the act of 28th May. 

The act of 7th July, 1798, declaring for the reasons* recited in the pre¬ 
amble, “That the United States are of right freed and exonerated from the 
stipulations of the treaties, and of the convention, heretofore concluded 
between the United States and France; and that the same shall not hence 
forth be regarded as legally obligatory on the Government, or the citizens, 
of the United States.” 

The act of the 9th July, in the same year, authorizing the public vessels 
of the United States to capture all armed vessels of the Republic of France, 
on the high seas; and giving authority to the President to issue commissions 
for the like purpose to private armed vessels. 

These several acts are here referred to, merely as facts necessary to be 
considered in the history of the transactions between the two countries; their 
particular character and bearing upon the claim of the petitioners will be 
hereafter more properly considered. Their effect seems to have been impor¬ 
tant in bringing the Government of France to more moderate and pacific 
counsels; some symptoms of which were tardily shown by a previous at¬ 
tempt to open a negotiation with Mr. Gerry. Advances were made, through 
our Minister at the Hague, which ended in a second mission, composed of 
Messrs. Ellswrorth, Davy, and Murray, who arrived in Paris on the 2d 
March, 1800, and immediately began a negotiation, which ended in the 
convention of 30th September, 1800. The second and fifth articles of this 
convention are the only ones that have a direct bearing on the claims of the 
petitioners. They are in the following words: “The Ministers Plenipoten¬ 
tiary of the two parties, not being able to agree, at present, respecting the 
treaty of alliance of the 6th February, 1778, the treaty of amity and com¬ 
merce of the same date, and the convention of the 14th November, 1788, 
nor upon the indemnities mutually due or claimed, the parties will nego¬ 
tiate further on these subjects at a convenient time; and, until they may' 
have agreed on these points, the said treaties and convention shall have no 
operation, and the relations of the two countries shall be regulated as follows: 

“ Article 5. The debts contracted by one of the two nations with indi¬ 
viduals of the other, or by the individuals of one with the individuals of 
the other, shall be paid, or the payment may be prosecuted in the same man¬ 
ner as if there had been no misunderstanding between the two States. But 
this clause shall not extend to indemnities claimed on account of captures 
or confiscations.” 

The 2d. article was a temporary expedient to restore the two countries 
to a state of mutual intercourse, from the interruption of which, both had ex¬ 
perienced great inconvenience. By it, the claims of both countries w .re 
acknowledged, and the Governments respectively bound to negotiate further 
upon them at a future period; ours for indemnity to our citizens, for depreda¬ 
tions on their commerce, and injury to their persons; theirs forthe non-exe¬ 
cution of the treaties of alliance and commerce, and the breach of the consu¬ 
lar convention. This treaty, soon after its date, was ratified by the First 
Consul; but the further negotiation provided for by the 2d article on these 
important points, was defeated by a subsequent occurrence. The con¬ 
vention, duly ratified by the French Government, was transmitted to the 
President, and by him submitted to the Senate, who advised its ratifica¬ 
tion, with the exception of the 2d article, and a limitation of its duration to 

* None of these reason^ is, that there is a state of war. 
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the term of eight years. With these alterations, the treaty was returned;, 
and again submitted to the French Government, which, after some delay, 
and much deliberation, ratified the convention, with these alterations, adding, 
on their part, this proviso: “ Provided, that, by this retrenchment, the 
two States renounce the respective pretensions which are the subject of 
the said article:” The convention, with this modification, was again sub¬ 
mitted to the Senate, who, on the 19th of December, 1S01, resolved, two- 
thirds concurring, that they consider the said convention as fully ratified, and 
they returned the same to the President for promulgation, who proclaimed 
it in the usual form. 

It is on these proceedings that the petitioners found their claim: their 
reasoning is this, and it seems to bring the merits of their case within a very 
narrow compass. 

As citizens of the United States, we had rights, which France, as a friend¬ 
ly Power, was bound by the law of nations to respect. We had other rights 
which were secured to us by a positive compact between France and the 
United States. These rights, of both descriptions, having been violated by 
the former Power, greatly to our pecuniary injury, our first application was 
to the justice of the aggressors. Finding this unavailing, we complained to 
our natural and sworn protectors, the Government of the United States, 
who promptly volunteered its agency for the recovery ot indemnification: 
the claimants were notified, by a circular letter from the Secretary of Slate, 
dated August 27, 1793, “ that due attention will be paid to any injuries they 
may sustain on the high seas, or in foreign countries, contrary to the law of 
nations, or to existing treaties; and that, on their forwarding hither well 
authenticated evidence of the same, proper proceedings will be adopted for 
their relief;” and, in pursuance of said invitation, the sufferers generally 
forwarded evidences of their losses to the Department of State. The United 
States urged the justice of our claims, which was not denied by France. But 
that Government had counterclaims—not against us, the injured claimants, 
either collectively or individually, but against the whole nation, of which we 
are a part—counter claims,not urged as representingFrench citizens for indivi¬ 
dual injuries, but national claims of indemnity for alleged breaches of national 
engagements, and involving aright to call for the future performance of one¬ 
rous engagements. Pressed by the fears of being called on for the execution 
of those engagements, and for the losses incurred by France by reason of 
their past inexecution, our Government not only failed in making that 
firm and vigorous demand of justice, that, under other circumstances, they 
would have made, but bartered the indemnity that was due to us for their 
own exoneration, from dangerous and inconvenient engagements. As our 
attorneys, they gave a release of our private claims, in consideratien of a simi¬ 
lar release of their national stipulations; they purchased a great public advan¬ 
tage at our expense. We are not disposed to contest the right which has 
been exercised; but we invoke the eternal principles of justice, enforced as 
they are by a constitutional provision, when we allege that private property 
shall not be taken for public use without full indemnity. 

Although your committee cannot but feel the full force of this appeal to 
the justice of the country, yet, as it has frequently been made in vain, they 
deem it a duty briefly to examine the reasons which, at different times, have 
been urged against the allowance of the claim. Among these, they do not 
recollect that the justice of the claims against France has ever been denied. 
»ffUould a doubt, however, on that ground, suggest itself to any member of 
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tlie Senate, it will be removed by the slightest attention to the acts of our 
Government, legislative, executive, and diplomatic. The laws, which have 
before been referred to; the orders given by the President to carry them 
into effect; and, at earlier as well as subsequent periods, the instructions to 
our ministers, and their correspondence; all prove that the wrongs inflicted 
on the petitioners were of the most grievous kind. A single reference will 
be sufficient on this point. It is to a report made by the Secretary of State, 
respecting depredations on the commerce of the United States, dated 21st 
June, 1797, and published, page 407, of the document sent to Congress on 
the 20th May, 1826. After enumerating the several injurious decrees passed 
by the French Government, he says: “ Besides these several decrees, and 
others, which, being more limited, the former have superseded, the old 
marine ordinances of France have been revived, and enforqefl with severity 
both in Europe and the West Indies. The want of, or informality in, a bill 
of lading; the want of a certified list of the passengers and crew; the super¬ 
cargo being by birth a foreigner, although a naturalized citizen of the United 
States; the destruction of a paper of any kind soover; and the want of a sea 
letter; have been deemed sufficient to warrant a condemnation of American 
property, although the proofs of the property were indubitable. The West 
Indies, as before remarked, have exhibited the most lamentable scenes of 
depredation, &c. The persons of our citizens have been beaten, insulted, 
and cruelly imprisoned. American property, going to, or coming from, neu¬ 
tral or even French ports, has been seized; it has even been forcibly taken 
when in their own ports, without any other excuse than that they wanted 
it.” To deny the justice of claims for indemnity for such excuses, would 
be the assertion of a right, on the part of France, to indiscriminate plunder 
of neutral property. The claim then existed against France; whether ac¬ 
knowledged by that Power or not, cannot, in the view the committee take 
of the case, be material; if founded on justice, we are bound to suppose that, 
at some time or other, it would be allowed. Nations must not, in their 
intercourse with each other, be supposed capable of flagrant injustice. Such 
a principle would soon break all those ties by which modern civilization has 
united them.- If the French Government, at that period, had denied the 
justice of these claims, and asserted a right to make the depredation, it would 
not have lessened the justice and validity of the claimants’ right against the 
successors in power, of those who were so regardless of the laws of nations 
and the faith of treaties; and, at this moment, but for the act of their own 
Government, they might appeal from the wrongs inflicted by republican 
France, to the justice and magnanimity of its monarchical ruler. But the 
justice of the claim was not denied; and the necessity of providing indemnity 
was expressly acknowledged. Of this there is the fullest evidence. By an 
arrete of the 18th November, 1794, the Commission of the Marine is ordered 
to adjust the accounts of American citizens for the embargo at Bordeaux; 
and the injustice of all the preceding decrees against our commerce is vir¬ 
tually acknowledged by their unconditional repeal. Under this decree, 
indemnity was made for sundry American claims arising out of the. Bor¬ 
deaux embargo, contracts, &c.; and the residue of claims of that description 
were, with some exceptions, compensated out of the fund provided by the 
convention of April 30, 1S03, between the United States and France. Even 
when Messrs. Pinckney, Marshall, and Gerry, were in Paris, in the intor- 
mal negotiations carried on there, the justice of the claims was admitted, and 
a commission proposed to be established to liquidate the amount to b^ pai 
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by the United States as a loan to France. See Exhibit A, in the Despatch of 
the Envoys of November 8, 1797. In all the subsequent negotiations, 
these claims for spoliations were admitted to be valid; and, finally, in the 2d 
article of the Convention, are spoken of as indemnities due. We have also 
the authority of our Government for this assertion. Mr. Madison, in a. 
letter to Mr. Pinckney, dated February 6, 1804, says expressly: “The 
claims from which France was released, were admitted by Franceso that 
the claims rest not only on their intrinsic justice, but on the express admis¬ 
sion of it by the party concerned. 

How far the obligation of a government to enforce the just claims of its 
citizens against a foreign Power extends, has, it is understood, been some¬ 
times discussed, in considering the case of these petitioners; but it is believed 
that there is no connexion between that principle and this case. The de¬ 
mand for indemnity does not rest on any failure on the part of the Gov- 
vernment to assert the rights df the claimants, but on its appropriation of them 
to its own use. 

The objection most frequently urged, and which, therefore, received 
the greatest attention from the committee, is, that the depredations on which 
the claims are founded were the cause of a war with the nation which had 
committed them; and that this last argument of nations, having failed to pro¬ 
duce its effect, the treaty, which put an end to the war, also cancelled the 
claims which were the cause of it. 

Admitting the two positions, that a nation is not obliged to go to war to 
enforce the claims of its citizens against a foreign PowTer; and that, if it should 
resort to that measure, a treaty of peace, not containing any provision for 
the allowance of such claims, would not give to the individuals a right to 
claim indemnity from their own Government:—admitting both these posi¬ 
tions, the committee cannot see how either of them bear upon the case. 

National claims for indemnity may be reasonably supposed to be aban¬ 
doned by a treaty of peace which makes no provision for them, because 
such treaty is considered as an adjustment of all national difference; and 
where a refusal to compensate injuries to individuals is the ostensible 
cause of the war, it is made a national claim, and would, in like manner, 
be extinguished by a peace; and no right would result to the injured party 
against his own Government for indemnity. But if, in an uncontroverted 
case of war, by the treaty of peace, the Government which had offered the 
injury should acknowledge the right of the individual to an indemnity, and 
his own Government should release it in consideration of some advantage 
given to it in the treaty, surely there could be no doubt that the individual 
whose rights were thus bartered, would be entitled to compensation. 

But this was not a case of war, and the stipulations which reconciled the 
two nations, was not a treaty of peace; it was a convention for putting an 
end to certain differences, &c. The proof of these assertions will be evident 
to any one who pays the slightest attention to the history of the transaction. 

The first public expression of the light in which our Government con¬ 
sidered the measures which have been detailed, is in the instructions given 
to Messrs. Ellsworth, Davy, and Murray; in which the Envoys are told, 
after an enumeration of the wrongs sustained by the acts of the French Go¬ 
vernment, “ This conduct of the French republic would 'well have justi¬ 
fied an immediate declaration of war on the part of the United States. 
But, desirous of maintaining peace, and still willing to leave open the door 
of reconciliation with France, the United States contented themselves with 
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preparing for defence, and measures calculated to defend her commerce.” 
Now all the measures which have been considered as equivalent to a state of 
war, had been taken previous to the date of these instructions. Our Go¬ 
vernment then did not think the two nations in a state of war; and, in con¬ 
formity with these instructions, the ministers in one of their first communi¬ 
cations in the negotiation, thus characterize the measures taken by the 
United States: “ With respect to the acts of the Congress of the United 
States, which the hard alternative of abandoning their commerce to ruin 
imposed, and which, far from contemplating a co-operation with .the ene¬ 
mies of the republic, did not even authorize reprisals on their merchant¬ 
men, but were restricted solely to the giving safety to their own, till a 
moment should arrive when their sufferings could be heard and redressed.’5 

The same character is impressed on the whole negotialion; the settlement 
of indemnities for mutual injuries, and the modification of the ancient trea¬ 
ties to suit existing circumstances. No where the slightest expression, on 
either side, that a state of war existed, which would exonerate either party 
from the obligation of making those indemnities to the other. On the con¬ 
trary, when it became necessary to urge that those treaties were no longer 
obligatory on the United States, the Ministers rely not on a state of war, 
which would have put an end to them without any dispute; but, on the act 
of Congress, of the 7th July, 179S, annulling the treaties—an act which they 
themselves did not think, in a subsequent part of the negotiation, any bar to 
a recognition of the treaties, so as to limit the operation of an intermediate 
one made with England. The convention which was the result of these 
negotiations, is not only, in its form, different from a treaty of peace; but it 
contains stipulations which would be disgraceful to our country on the sun- 
position that it terminated a state of war—the restoration of prizes, and 
payment for vessels destroyed. Neither party considered then that they 
were in a state of war. Were they so in effect? War, from its nature, is in¬ 
discriminate hostility between the subjects of the belligerent Powers. Hence 
it is universally acknowledged, that the granting of letters of marque and 
reprisal does not produce a state of war because it is limited. Here re¬ 
course was not even had to this measure; the right of capture was limited to 
that of armed vessels which were dangerous to our commerce—looking to 
security for the future, but not to indemnity for the past. Besides, the con¬ 
vention was not a treaty of peace, because such a treaty is without limita¬ 
tion; while the convention, being limited to eight years, would, if we had 
been at war, have been a truce only for that period, at the expiration of which 
war must have been resumed, as of course, or been followed by a regular 
treaty of peace. The committee will not swell their report by references 
to authorities which support these principles, which they hold to be general¬ 
ly acknowledged. 

Suggestions also have been made, invalidating these claims, on the ground 
that they were not made the equivalent for the release of the obligations in¬ 
curred by the United States under the treaties with France; all of these ob¬ 
ligations being already destroyed by the act of Congress, of 7th July, 179S, 
and one of them for the guarantee of the islands never having been incurred, 
because the war on the part of France was an offensive, not a defensive war, 
and that therefore the casus fcederfs had never occurred. 

On the first ground, it will be sufficient to observe, that a treaty being an 
agreement between two or more parties, no one of them can exonerate him¬ 
self from its obligation by his own act. On the second, that the fact is for the 
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argument worse than doubtful, and that, if it were well established, the public 
law is by no means clear; and that one or all of these reasons operated on 
our Envoys to propose a sum of money as a consideration for exonerating 
us from the obligation of their treaties thus supposed, by the argument, to 
be annulled. 

Those who urge such objections overlook the essential fact, not only that 
nearly all the claims originated prior to the date of the annulling act of Con¬ 
gress of the 7th July, 1798, but that they were generally valid claims 
against France under the general provisions of international law, and there¬ 
fore derived little or no aid from treaty stipulations. It was for this rea¬ 
son that the French Government refused to ratify the convention of 1800, 
with our unconditional omission of the second article; since they would 
thereby have lost their claims to treaties, and left themselves still responsi¬ 
ble for the claims under consideration, in virtue of international law. 

That the final result of the negotiation was the abandonment of the pri¬ 
vate claims, as a consideration for exonerating the United States from the 
national obligations imposed by the treaties and conventions with France, is 
abundantly obvious. These were the only objects of the second article. 
These had been, from the beginning to the end of the negotiation, the two 
objects of counter claim. The difficulty of adjusting them led to the expe¬ 
dient provided by that article, of adjourning the discussion. It was declared 
by one party, and solemnly acknowledged by the other, that they were mu¬ 
tually released; and, finally, it has been repeatedly stated by the agents of 
our Government, that the one was given up as an equivalent for the other. 
Mr. Madison, in his letter to Mr. Pinckney, before referred to, says, ex¬ 
pressly, “ The claims from which France was released were admitted by 
France, and the release was for a valuable consideration, in a correspondent 
release of the United States from certain claims on them;” and, before the 
convention was ratified, Mr. Livingston, our Minister in France, writes, 

France is greatly interested in our guarantee of their islands, particularly 
since the changes that have taken place there. I do not, therefore, wonder 
at the delay of the ratification; nor should I be surprised if she consents to 
purchase it by the restoration of the captured vessels.” These proofs might 
be greatly multiplied; but the committee think it is sufficiently shown that 
the claim for indemnities was surrendered as an equivalent for the discharge 
of the United States from its heavy national obligations, and for the dama¬ 
ges that were due for their preceding non-performance of them. If so, can 
there be a doubt, independent of the constitutional provision, that the suf¬ 
ferers are entitled to indemnity? Under that provision, is not this right 
converted into one that we are under the most solemn obligation to satisfy? 

The only remaining inquiry is the amount; and on this point the commit¬ 
tee have had some difficulty. Two modes of measuring the compensation 
suggested themselves: 

1. The actual loss sustained by the petitioners; 
2. The value of the advantages received, as the consideration, by the 

United States. 
The first is the one demanded by strict justice; and is the only one that 

satisfies the word, used by the Constitution, which requires “ just compen¬ 
sation,” which cannot be said to have been made, when any thing less 
than the full value is given. But there were difficulties which appeared in¬ 
surmountable to the adoption of this rule at the present day, arising from 
the multiplicity of the claims; the nature of the depredations which occa- 
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4ioned them; the loss of documents, either by the lapse of time, or the wil¬ 
ful destruction of them by the depredators. The committee, therefore, could 
not undertake to provide a specific relief for each of the petitioners. But 
they have recommended the institution of a Board, to enter into the investi¬ 
gation, and apportion a sum which the committee have recommended to be 
appropriated, pro rata, among the several claimants. 

The committee could not believe that the amount of compensation to the 
sufferers should be calculated by the advantages secured to the United States, 
because it was not, according to their ideas, the true measure. If the pro¬ 
perty of an individual be taken for public use, and the Government miscal¬ 
culate, and find that the object to which they have applied it has been in¬ 
jurious rather than beneficial, the value of the property is still due to the 
owner, who ought not to suffer for the false speculations which have been 
made. A turnpike or canal may he very unproductive; but the owner of 
the land which has been taken for its construction, is not the less entitled 
to its value. On the other hand, he can have no manner of right to more 
than the value of his property, be the object, to which it has been applied, 
ever so beneficial. In the present case, the committee are of opinion that 
it would drain the Treasury, were they to give the petitioners the value of 
obligations which the sacrifice of their property purchased. 

The committee arc led to believe, that a less appropriation than five mil¬ 
lions of dollars would be doing very inadequate justice to the claimants; 
they therefore recommend the insertion of that sum, in the bill which they 
pray leave to bring in for the relief of the petitioners. 

To lessen the public expenditure is a great legislative duty; to lessen it 
vat the expense of justice, public faith, and constitutional right, would he a 
crime. Conceiving that all these require that relief should be granted t© 
the petitioners, they pray leave to bring in a bill for that purpose, 

A BILL 

To provide for the satisfaction of claims due to certain American citizens,- 
for spoliations committed on their commerce, prior to the year eighteen 
hundred. 

Be it enacted by the Seriate and House of Representatives of the Unit¬ 
ed States of America, in Congress assembled, That satisfaction shall be 
made, to an amount not exceeding five millions of dollars, to such citizens 
of the United States, or to their legal representatives, as had valid claims to 
indemnity upon the French Government, arising out of illegal captures, de¬ 
tentions, forcible seizures, and confiscations, made or committed before the 
thirtieth day of September, eighteen hundred : Provided, That the provi¬ 
sions of this act shall not be extended to such claims as are described in the 
convention concluded at Paris, on the thirtieth day of April, eighteen hun¬ 
dred and three, between the United States and the first Consul of the French 
Republic, nor to such claims as are described in the treaty between the Unit¬ 
ed States and Spain, concluded at Washington, on the twenty-second day of 
February, eighteen hundred and nineteen, and for the liquidation and pay¬ 
ment whereof, provision is made in the said convention, or in said treaty. 
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Sec. 2. And be it further enacted, That, for the purpose of carrying 
into effect the provisions of this act, and to ascertain the full amount and va¬ 
lidity of said claims, three Commissioners shall be appointed by the Presi¬ 
dent, by and with the advice and consent of the Senate, who shall meet at 
the City of Washington, and, within the space of years from the 
time of their first meeting, shall receive, examine, and decide upon, the 
amount and validity of all the claims included within the description above 
mentioned. The said Commissioners shall take an oath or affirmation, to 
be entered on the record of their proceedings, for the faithful and diligent 
performance of their duties; and in case of the death, sickness, or necessa¬ 
ry absence of any such Commissioner, his place may be supplied by appoint¬ 
ment as aforesaid, or by the President, during the recess of the Senate, of 
another Commissioner, in his stead. The said Commissioners shall be au¬ 
thorized to hear, and examine, on oath or affirmation, every question rela¬ 
tive to the said claim, and to receive all suitable authentic testimony con¬ 
cerning the same; and the rules for the decision of said Commissioners shall 
be the principle of justice, the law of nations, and the former treaties be¬ 
tween the United States and France, to wit: the treaty of amity and com¬ 
merce of the sixth of February, seventeen hundred and seventy-eight, the 
treaty of alliance of the same date, and the consular convention of the 
fourteenth of November, seventeen hundred and eighty-eight. 

Sec. 3. And be it further enactedThat the payment of such claims as 
may be admitted and adjusted by the said Commissioners, to an amount not 
exceeding five millions of dollars; shall be made pro rata, in such manner as 
the President of the United States shall prescribe. 

Sec. 4. And be it further enacted, That the records of the proceedings 
of said Commissioners, and the documents produced before them, shall, after 
the Commission is closed, be deposited in the Department of Slate. 

Sec. 5. And be it further enacted, That the President of the United 
States is hereby authorized to take any measure which he may deem expe¬ 
dient, for organizing the said Board of Commissioners, and for this purpose 
appoint a Secretary, well versed in the French and Spanish languages, and 
a Clerk; which appointments, if made during the recess of the Senate, shall, 
at the next meeting of that body, be subject to nomination, for their advice 
and consent. 

Sec. 6. And be it further enacted, That the compensation of the re¬ 
spective officers, for whose appointment provision is made by this act, shall 
not exceed the following sums : 
To each Commissioner, at the rate, by the year, of 
To the Secretary of the Board,-at the rate, by the year, of 
To the Clerk, at the rate, by the year, of 

Sec. 7. And be it further enacted, That, during the continuance of said 
Commission, all documents and communications, having relation to said 
claims, which shall be addressed to or from the said Secretary, shall be free 
from postage. 

Sec. 8. And be it further enacted, That, for carrying this act into exe¬ 
cution, the sum of dollars be, and hereby is, appropriated, 
to be taken from any money in the Treasury, not otherwise appropriated. 
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