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Abatement of contest
failure of House to act upon elections committee report
report in contestee’s favor, §3.5
report recommending unseating of contestee, §7.4
neglect of contestant to take testimony within legal time
no committee or House disposition, §6.1
withdrawal of contestant, §§5.1, 6.2, 6.3
withdrawal of contestant presumed where brief not filed, §5.3
Ansorge v Weller (N.Y.), §4.6
Answer to notice of contest
late filing not grounds for unseating contestee, where not prejudicial to contestant,
§3.4
Apportionment
time of decennial reapportionment under Constitution held discretionary; Member-
elect denied seat where state’s representation would otherwise exceed that
permitted by existing law, §4.4
Bailey v Walters (Pa.), §5.4
Ballot box, custody of
failure to observe directory state law regulating custody of ballots held not to void
recount where evidence overcame presumption of tampering, §5.4
improper commingling of boxes between precincts after election as not affecting va-
lidity of ballots therein that had been counted in the official return, §1.1
recount denied by committee where ballots improperly preserved after election,
§3.7
resolution adopted by House authorizing committee to subpena election officials,
ballots, and ballot boxes, 887.3, 7.4
temporary loss of boxes rendered ballots not counted in official return void for lack
of proper preservation, but loss held not grounds for rejection of total returns,
§1.1
Ballots (see also Fraud, marking and custody of ballots; Evidence, sufficiency
of proof)
absentee ballots invalid where lack of voter domicile not proven, §3.5
arrangement and printing
party designations, allegations of impropriety of, not sustained, §5.3
custody and preservation by local election officials
absentee ballots not rejected absent fraud where state law reasonably inter-
preted not to require preservation by officials, §3.5
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Ballots —Continued
custody and preservation by local election officials—Continued
recount not conducted by committee where ballots not properly preserved after
election, §3.7
state law regulating custody of ballot box held directory; where evidence over-
came presumption of tampering, noncompliance held not to void recount,
§5.4
state law requiring sealed ballot box held directory; ballots in unsealed box re-
mained best evidence and may be recounted by officer appointed to take
testimony, §1.1
valid, ballots held to be, where contained in commingled boxes counted in official
returns and verified by recount, §1.1
void, ballots held to be, where contained in mislaid unsealed boxes not counted
in official returns, §1.1
evidence, obtaining ballots as (see also Evidence)
resolution authorizing committee to subpena disputed ballots, §4.6
resolution authorizing committee to subpena officials and disputed ballots, 882.1,
42,54
resolution authorizing committee to subpena officials, ballots, and ballot boxes,
887.3,74
resolution in part requiring territory Governor to forward returns and ballots to
House for examination, §2.6
machines, voting, as not conforming to requirements of state law, §1.5
marking by voter
ballots written by voter, though unavailability of official ballot was not properly
certified by election officials, held valid, §1.4
examination and recount by committee where ballots marked by someone other
than voter, §5.4
irregularities in marking for candidates for other offices held not to be identi-
fying marks prohibited by law, and ballots held valid where voter intent
clear, §1.2
single name written ballots not also marked with “X"” as required by mandatory
state law voided by House, overruling majority report, §1.6
write-in or sticker votes for contestant properly placed on ballot but absent the
corresponding crossmark required by state law to be placed opposite such
name, were held valid as voter intent was clear, §2.1
recount, complete, by committee
denied by committee where no evidence impeached correctness of official returns
in undisputed precincts, §5.4
general election, recount of ballots cast in, to determine whether deceased prede-
cessor or contestee seated as result of special election had been elected,
§2.6
not ordered by committee where all ballots and ballot boxes shown improperly
preserved, §3.7
recount, complete, by official appointed to take testimony
recount upon stipulation of parties changed official election result, §1.1
recount, complete, by parties
followed by partial recount by committee of ballots remaining in dispute, §§4.2,
4.6
recount, complete, by state election officials
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Ballots —Continued
recount, complete, by state election officials—Continued
result of recount conducted upon stipulation of parties held binding on contest-
ant and considered grounds for denying application for partial committee
recount, §3.2
recount, partial, by committee
absentee ballots of military personnel not recounted where remaining committee
recount would not be affected, §2.7
authorized to be conducted upon adoption by House of resolution authorizing
subpena of officials and disputed ballots, §5.4
authorized to be conducted upon adoption by House of resolution authorizing
subpena of officials, ballots, and ballot boxes, §§7.3, 7.4
conducted as to ballots fraudulently marked by person other than voter, §5.4
conducted as to ballots still disputed after complete recount by parties, §§4.2,
4.6
conducted in all precincts where fraud or irregularities alleged, §2.7
conducted upon adoption by House of resolution authorizing subpena of officials
and disputed ballots, §5.4
conducted where ballot box was improperly preserved but evidence overcame
presumption of tampering, §5.4
denied by committee after parties conducted complete recount and stipulated
that results would not be changed, §5.2
denied by committee, as only a complete recount should be ordered where some
error in official returns is shown, §3.7
denied by committee where complete recount conducted by state election officials
was held binding on parties, where results would not be changed, and
where fraud was not proven, §3.2
denied by committee where contestant delayed submission of evidence and of-
fered insufficient proof of allegations of fraud and irregularities to change
election results, §4.7
denied by committee where contestant did not prove that results would be
changed by counting ballots wrongfully rejected by election officials, §6.5
motion, recount conducted on, after House had authorized subpena of ballots,
§7.3
secondary evidence used where ballots not available as best evidence, §2.4
tie, recount conducted after separate recounts by parties resulted in, §1.2
write-in and sticker votes disputed at state recount or during taking of evidence,
recount of, upon adoption of resolution authorizing subpena of officials and
disputed ballots, §2.1
recount, partial, by official appointed to take testimony
followed by partial committee recount of ballots remaining in dispute, §5.4
insufficient evidence, considered to be, where the election result was not
changed, §3.8
recount, partial, by parties
tie, separate recounts resulting in, followed by committee recount, §1.2
recount, partial, by state election officials
denied for want of state law authority, §5.4
error in official returns, recount conducted upon stipulation of parties as dis-
closing, §1.1
secrecy of
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Ballots —Continued
secrecy of—Continued
irregularities in marking for candidates for other offices held not to be identi-
fying marks prohibited by law, and ballots held valid where voter intent
clear, §1.2
violations by election officials of state constitution and statutes requiring preser-
vation of secrecy of ballots were held to void ballots cast in affected pre-
cincts, §3.6
Beakes v Bacon (Mich.), §1.1
Beck, investigation of qualifications of (Pa.), §6.4
Bodenstab v Berger (Wis.), §2.5
Bogy v Hawes (Mo.), §3.2
Bracken, memorial of (Pa.), §3.1
Britt v Weaver (N.C.), §1.6
Brown v Green (Fla.), §5.1
Campbell v Doughton (N.C.), §3.5
Carney v Berger (Wis.), §2.2
Chandler v Bloom (N.Y.), §4.2
Clark v Edwards (Ga.), §5.3
Clark v Moore (Ga.), §4.3
Clark v White (Kans.), §6.2
Cole, claim of, to seat (Tex.), §4.4
Contestant
not entitled to seat upon exclusion of contestee where not receiving plurality of
votes cast, §2.2
not entitled to seat upon exclusion of contestee where not receiving plurality of
votes cast, though voters had notice of contestee’s ineligibility, §2.5
petitioner (memorialist), unsuccessful candidate receiving highest number of votes
of all candidates not elected at large, held not entitled to seat upon death of
Member-elect at-large, §3.1
standing, lack of, to institute contest where evidence not forwarded to House within
legal time, §4.5
standing, lack of, to institute contest where evidence not taken within legal time
(although extensions stipulated by parties), where delay not excusable, §3.8
unsuccessful candidate in general election not entitled to seat where ballots cast
for contestee with questionable qualifications are not clearly void, §7.2
Contestee
admission by contestee of fraud sufficient to change results; contestee unseated,
§7.1
committee majority finding that contestee had knowledge that certain relatives
were unqualified voters, and that he sanctioned frauds by party workers, con-
sidered grounds for recommendation of unseating, though such recommenda-
tion was not acted upon by House, §7.4
death of, prior to certification; new Delegate-elect substituted as contestee after his
election to fill vacancy, §2.6
unethical actions by counsel for, held not attributable to, §4.7
Corrupt Practices Act, Federal
alleged violations by candidate during primary election held insufficient, based on
advisory opinion of Attorney General construing Supreme Court opinion hold-
ing act invalid with respect to nominations, §3.4
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Corrupt Practices Act, Federal—Continued
limitation on expenditures by candidate-resolution proposing special investigation
of seated Member's expenditures reported adversely by elections committee
and laid on table by House, §4.1
limitations on contributions to candidate, violation by contestee’s committee of, held
grounds for unseating contestee, §2.7
timely filing of statements of receipts and expenditures in general election, provi-
sions requiring, held directory; noncompliance held not grounds for unseating
contestee where attempted compliance shown, §3.4
unethical campaign practices held not prejudicial to contestant where committed
against another candidate and not attributable to contestee, §3.5
Davenport v Chandler (Okla.), §1.3
Decisions by the House (see also Qualifications of Member; Elections com-
mittee, investigations by, Abatement of contest)
generally
candidate elected to seat in excess of state seat entitlement in House held not
entitled to seat, §4.4
discharge of elections committee from further consideration of contest, as per
committee’s reported recommendation, where contestant guilty of laches in
offering evidence and where evidence was insufficient to justify recount of
disputed ballots, §4.7
Member-elect permitted to be sworn pending election committee determination
of final right based on inhabitancy qualification, §6.4
memorialist receiving most votes of those candidates not elected at-large held
not elected as Representative at-large where Member-elect had died prior
to certification, §3.1
recommendations of elections committee adopted by House
report for contestee (or seated Member), who was held entitled to seat by House,
881.2, 1.3, 1.5, 2.4, 3.2-3.4, 3.7-3.9, 4.3, 4.5, 46, 5.1-5.4, 6.2 6.5, 7.2, 7.3,
7.5
report of majority for contestant, who was seated, §§2.1, 2.6, 3.6
report, unanimous, for contestant, who was seated, §§1.1 1.4, 2.7, 7.1
resolution providing for referral to select committee of question of final right of
Member to seat reported adversely by elections committee, and laid on
table by House, Member retaining seat, §4.1
seated Member held entitled to retain seat, §2.3
recommendations of elections committee rejected by House
majority report for contestant rejecting precinct returns for violation of manda-
tory state law and for officials’ fraud, overruled by House, which adopted
minority report validating returns where election officials acted under color
of authority and where fraud not proven by contestant, §4.2
majority report for contestee overruled by House seating of contestant, §1.6
vacancy, declaration of (see also Vacancy)
death of Member-elect at-large prior to certification; unsuccessful candidate re-
ceiving most votes of all candidates not elected at-large held not entitled
to seat, and seat therefore declared vacant, §3.1
incidents of persons fraudulently claiming domicile in certain precincts were held
sufficient grounds for rejection of entire returns from such precincts,
though insufficient to justify declaration of vacancy, §2.1
seat declared vacant upon exclusion of contestee and upon declaration that con-
testant as unsuccessful candidate was not entitled to seat, §2.2
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Elections committee (Committee on House Administration)
investigations by
House adopted privileged resolution authorizing subpoena of returns and elec-
tion officials, §7.1
House adopted resolution authorizing subpoena of election officials, ballots, and
ballot boxes, 887.3, 7.4
House adopted resolution reported by elections committee authorizing subpoena
of election officials and disputed ballots by that committee, §84.6, 5.4
inhabitancy qualification of Member-elect, investigation of, instituted by resolu-
tion referring question of Member’s final right to seat to the committee,
§6.4
procedures of
established categories of disputed ballots, §4.6
filing of brief after legal time with consent of contestee permitted, §6.5
reports of (see also Decisions of the House)
adverse—of resolution proposing special committee investigation of alleged viola-
tion of Corrupt Practices Act by Member, §4.1
committee members split on legal bases for unanimous recommendation that
seven-year citizenship requirement was fulfilled by woman Member-elect,
§7.2
findings of other elections committees in contests considered concurrently were
incorporated by reference, §3.9
instance of summary disposition of resolution without accompanying printed re-
port, §1.3
majority recommendation that contestee be unseated was not accompanied by a
resolution, §7.4
minority recommended resolution that contestant be held not entitled to seat
and that contestee retain seat, §7.4
minority views against validity of majority report, §7.4
point of order that report not authorized, due to inconsistent actions taken in
committee, was reserved, §7.4
point of order that report not timely filed was reserved, §7.4
summary report recommending the unseating of contestee and seating of con-
testant did not detail the election official frauds conceded by contestee to
have prevented contestant’s election where such facts were undisputed and
were available in committee records, §7.1
time for filing extended by House, §7.5
Election laws: federal (see also Corrupt Practices Act)
governing contested elections
statute requiring submission of evidence within certain period held mandatory
as to parties who could not stipulate to extensions, §4.7
mandatory or directory; precedence over state action
held to invalidate territory legislature act repealing precinct residence require-
ment of federal organic law, §2.6
setting time for opening and closing polls in territory held mandatory, §2.6
statute requiring submission of evidence within certain period held mandatory
as to parties who could not stipulate to extensions, §4.7
U.S. constitutional provision requiring decennial reapportionment by Congress
held discretionary as to time of enactment, and to preclude House from
itself increasing total membership; and thereby to deny Member-elect with
regular credentials a seat in excess of state entitlement under existing law,
§4.4
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Election laws: federal —Continued
mandatory or directory; precedence over state action—Continued
where organic law required notice before changing polling places in territory,
violation by election officials’ order held to void returns from precinct, §2.6
Election laws: state
directory or mandatory
construed by election officials to deny them authority to conduct partial recount,
§5.4
prescribing ballot form and permitting written ballots when official
formsunavailable held directory, §1.4
regulating custody of ballot boxes held directory, §5.4
regulating custody of ballot boxes held directory and not to prevent recount of
ballots therein, where evidence overcame presumption of tampering, §5.4
requiring registration numbers on ballots held mandatory, but rejection of re-
turns mooted as result not changed by such violation, §2.4
requiring sealing of ballot boxes held directory, §1.1
requiring “X” marking of ballots containing single written name held mandatory
by House, §1.6
state constitutional requirement of unassisted handwritten application for reg-
istration held mandatory, §3.6
state law requiring bipartisan judges, prohibiting assistance to voters and re-
quiring proper custody of ballots held mandatory, § 3.6
state law requiring rejection of ballots not signed by election officials held not
binding on House where voter intent clear, §6.5
interpretation and applicability of
allegation that statute requiring numbering of ballots violated state constitution
was considered by an elections committee, §2.4
allegation that statutes governing balloting by machines violated state constitu-
tion was not considered by an elections committee where basic issues in-
volved policy questions determinable by state legislature and courts, §1.5
construed by election officials to deny them authority to conduct partial recount,
§54
state law requiring rejection of ballots not signed by election officials held not
binding on House where voter intent clear, §6.5
poll tax and literacy requirement of state constitution
general failure to observe statutory requirements by election and party officials
censured but held not to void election, absent fraud, where election result
not affected, §3.5
Evidence
best evidence
ballots are, and testimony of witness making tally at partial recount conducted
by official appointed to take testimony is inadmissible where ballots are not
offered in evidence before the committee, §3.7
ballots in unsealed boxes remain, and may be counted absent evidence of tam-
pering, §1.1
burden of proof on contestant to show voters unqualified, §2.7
ex parte evidence taken by contestant held inadmissible, §§2.6, 3.2
prima facie evidence, official returns are, of correctness of election. §3.7
sufficiency of proof
allegations by both parties of fraud not sustained, §6.5
alphabetical listing of names in poll books established fraud by election officials,
§2.7
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Evidence—Continued
sufficiency of proof—Continued
ballots cast by Indians validated upon failure to show specific voters not quali-
fied, §1.4
committee minority findings that contestant had proven voter disqualification
irregularities sufficient to change election results were accepted by House
despite committee majority findings of insufficiency, § 1.6
contestant failed to support allegations of fraudulent and irregular partisan reg-
istration activities, §3.3
contestant failed to support allegations of registration and voting frauds, §3.2
contestant failed to support allegations where proffered recount conducted by of-
ficial taking testimony did not change results, §3.8
contestant failed to sustain allegations of fraud and conspiracy to defraud by
election officials, §5.2
contestant failed to sustain allegations of fraud and irregularities sufficient to
change election results by showing disputed ballots irregularly marked by
voters; partial recount therefore denied, §4.7
contestant failed to sustain allegations of fraud by election officials, §4.3
contestant’s allegations of fraud and irregularities in machine balloting not sus-
tained where basic issues involved questions of state law policy deter-
minable by state legislature and courts, §1.5
evidence of fraudulent marking of ballots after cast held insufficient where an
insignificant number of ballots were challenged, §3.9
time for taking
contest abated where contestant failed to take within legal time, §6.1
extension of, denied by committee where delay not excusable, §5.2
House authorized extension, where contestee’s death prevented timely taking,
§2.6
not forwarded to House by designated official within legal time, contestant held
without standing to institute contest, §4.5
not taken by contestant within legal time, held to discharge elections committee
from contest, though parties agreed to extensions, where delay not excus-
able and where law and committee rules violated, §4.7
not taken by contestant within legal time held inadmissible though parties stipu-
lated to extensions, where delay not excusable, §3.8
not taken by contestant within legal time inadmissible where extension not
sought and parties’ stipulations not binding on House, §3.7
Expenses of contest
denied to contestant by elections committee, §5.3
elections committee has discretion in awarding, §6.2
Farr v McLane (Pa.), §2.7
Frank v LaGuardia (N.Y.), §4.7
Fraud (see also Evidence, sufficiency of proof)
by contestee
improper preservation and counting of ballots by election officials and party
workers and sanction thereof by contestee, and knowledge of contestee that
certain voters were unqualified, considered grounds by committee majority
for recommendation that contestee be unseated, where frauds were suffi-
cient to change election results; no House disposition. §7.4
by election officials
ballots marked by officials or east by nonqualified voters upon inducement of
election officials, invalidated, §2.7
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Fraud —Continued
by election officials—Continued
contestant’s allegation of fraudulent remarking of small number of cast ballots
did not show sufficient official corruption for rejection of entire returns,
§3.9
contestant’s allegations of conspiracies, of destruction of ballots, and of acts by
unqualified officials not substantiated, §4.3
improper preservation and counting of ballots by election officials and party
workers and sanction thereof by contestee, and knowledge of contestee that
certain voters were unqualified, considered grounds by committee majority
for recommendation that contestee be unseated, where sufficient to change
election results; no House disposition, §7.4
in precincts where one-third of voters were fictitiously registered, where other
illegal acts were committed by party workers for contestee, and where
contestee failed to prove that remaining qualified voters therein had voted
for him, resulted in total rather than proportional rejection of returns, as
elections committee considered the frauds more prevalent than those prov-
en, §2.1
instance where unfair counting and forgery practices sufficient to change the
election result were needed by contestee, who was unseated and contestant
seated, §7.1
majority finding of fraud in casting, counting, and custody of ballots and of in-
timidation at polls, overruled by House where allegations were not proven
by contestant, §4.2
not proven by contestant’s receiving fewer ballots than candidates of his party
for other offices, §3.2
conspiracy to defraud
contestant’s allegations of conspiracies, destruction of ballots, and acts by un-
qualified officials not substantiated, §4.3
not proven by evidence of election official’s inefficiency in respect of timely open-
ing of polls, §3.5
marking and custody of ballots (see also Evidence, sufficiency of; Ballots, marking
of by voter)
ballots marked by election officials or by unqualified voters upon inducement of
officials held invalid, §2.7
ballots were examined and recounted by committee where marked by person
other than the voter, §5.4
contestant’s allegation of fraudulent remarking of small number of ballots al-
ready cast did not show sufficient official corruption to justify rejection of
entire returns, §3.9
Gartenstein v Sabath (l1l.), §3.7
Gerling v Dunn (N.Y.), §1.5
Golombiewski v Rainey (11l.), §3.9
Gorman v Buckley (lll.), §4.5
Hill v Palmisano (Md.), §7.4
Hubbard v LaGuardia (N.Y.), §6.3
Kennamer v Rainey (Ala.), §3.3
Lawrence v Milligan (Mo.), §7.3
Lawson v Owen (Fla.), §7.2
Miller, eligibility of (l111.), §4.1
Notice of contest
sufficiency of
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Notice of contest—Continued
sufficiency of—Continued
lack of particular specifications did not prevent decision by committee on merits,
§1.5
time and manner of serving
not served upon contestee within legal time, held grounds for dismissal of con-
test, §6.2
where not served in required time and delay not excusable, contestant enjoined
by federal court from proceeding with contest, and petition denied by com-
mittee, §2.3
Officials of elections
irregularities by (see also Registration; Fraud)
alteration of tally sheets to correct error, absent fraud, held no grounds for rejec-
tion of returns, §2.4
assisting voters at registration and at polls, and failure to maintain proper cus-
tody and secrecy of ballots, held violative of mandatory state law, §3.6
committee majority recommended partial rejection of returns on grounds of elec-
tion official fraud and irregularities sufficient to change results; no House
disposition, §7.4
failure to certify unavailability of official ballots held not to invalidate written
ballots under directory state law, §1.4
in counting ballots, resulted in separate recounts by parties and then in partial
committee recount, §1.2
permitting unregistered voters to east ballots held not to have materially af-
fected election result, §3.3
relation of oath and qualifications to acts of
returns not rejected by House where improperly qualified or unsworn officials
acted under color of authority, §4.2
Parillo v Kunz (I11.), §3.8
Paul v Harrison (Va.), §3.6
Pleadings (see also Elections committee, procedures of)
failure of contestant to file brief presumed a withdrawal of contest, §5.3
filing of brief by contestant after legal time with consent of contestee permitted by
committee, §6.5
noncompliance with committee rule requiring filing of pertinent evidence with brief
and contestant’s refusal to attend hearings held grounds for dismissal, §3.9
questions raised in, were mooted by committee recount, §1.2
though committee rule requiring filing of abstract of evidence with brief not com-
plied with by contestant, committee considered merits, §3.2
Qualifications of Member
citizenship qualification
majority of elections committee considered years of citizenship requirement to be
cumulative; remaining Members construed “Cable Act” to reestablish
contestee’s consecutive citizenship, §7.2
seven-year U.S. citizenship requirement, of woman Member-elect who had for-
feited citizenship by marriage to alien and who had then been naturalized
less than seven years before election, held fulfilled, §7.2
inhabitancy in state when elected
requirement held fulfilled where Member maintained “ideal” or intended resi-
dence when elected, as evidenced by voting and tax payments, though ac-
tual residence was in another jurisdiction, §7.5
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Qualifications of Member—Continued
inhabitancy in state when elected—Continued
requirement held satisfied where Member lived in leased apartment in state for
part of each week and belonged to “body politic” of state, though owning
residences in other jurisdictions, §6.4
loyalty
elections committee concurred in House finding of disqualification of Member-
elect, elected to fill vacancy caused by his initial exclusion, for having given
aid or comfort to enemy, §2.5
elections committee concurred in special committee findings of disqualification of
Member-elect for having given aid or comfort to U.S. enemy, §2.2
Rainey v Shaw (lll.), §3.4
Recount, see Ballots
Reeves, memorial (Mo.), §2.3
Registration
ballots cast by transient voters not properly registered in new precincts held in-
valid, §4.2
contestant not prejudiced by denial of access to registration books by election offi-
cials, §3.5
contestant not prejudiced where officials registered voters of contestee’'s party in
addition to mandatory bipartisan registration, where such partiality was per-
mitted by state law, §3.5
contestant’'s allegations of illegal partisan registration practices by officials of
contestee’s party held not to have materially affected election result, §3.3
numerous incidents of merchants’ and municipal employees’ fraudulently claiming
domicile to participate in local elections were held sufficient grounds for rejec-
tion of entire returns in certain precincts, though insufficient to justify dec-
laration of vacancy, §2.1
state constitution requiring unassisted handwritten applications by voters, held
mandatory, voiding ballots cast by voters not so registered but not voiding
ballots of voters filing defective unassisted written ballots supported by oral
examination under oath, §3.6
where committee divided on question of sufficiency of proof of registration, ballots
allegedly cast by unregistered voters were not voided where election result not
changed, §5.4
Returns (see also Ballots, generally)
in general
prima facie evidence of correctness of returns only overcome by recount of all
ballots as best evidence, §3.7
recount of ballots denied where no evidence offered to overcome presumption of
correctness in undisputed precincts, §5.4
custody of, taken by House
House adopted privileged resolution authorizing committee to subpena returns
and election officials, §7.1
not rejected
by House where election officials acted under color of authority and where con-
testant did not sustain allegations of fraud, thereby overruling majority
committee report, §4.2
where contestant’s evidence of fraudulent markings of ballots was held insuffi-
cient, §3.9
where election officials altered tally sheets to correct errors, absent fraud, §2.4
where election officials were negligent in signing certificates, §2.6
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Returns —Continued
not rejected —Continued
where one ballot box not properly preserved, §1.1
where polls remained open after legal time, absent fraud, §2.7
rejection of (entire or partial)
ballots cast by aliens who would not testify for which candidate they had voted
were invalidated by the proportional deduction method, §5.4
based on recount by official appointed to receive testimony, confirmed by com-
mittee, §1.1
based on recount by parties, accepted by committee, §1.1
by proportional deduction method, where nonregistered voters cast unidentified
ballots absent official fraud, §2.7
by proportional deduction method, where not determinable for whom invalid bal-
lots were cast, §§1.4, 2.6, 2.7, 5.4
entire precincts rather than by proportional deduction where one-third of voters
were fraudulently registered, where additional frauds were suggested,
where contestee failed to prove that remaining valid votes had been cast
for him, and where illegal votes were not cast pro rata between parties,
§2.1
entire precincts, rejection in, where election officials’ fraud or irregularities vio-
lated mandatory state registration law; by proportional deduction in other
precincts where not determinable for whom illegal votes cast; or to extent
of proven illegal votes, §3.6
entire precincts, rejection in, where official misconduct and unqualified voters
proven, §2.7
from precincts in territory where organic law setting time for opening and clos-
ing polls was violated, §2.6
from precincts where polling places were improperly changed, §2.6
recommended by committee majority on grounds of fraud and irregularities by
election officials and party workers sufficient to change results and fraud
(insufficient to change results) by contestee, §7.4
where ballots cast without registration numbers as required by mandatory state
law, question moot as not changing total result, §2.4
where ballots marked by election officials, §2.7
where ballots were cast by various types of unqualified voters, §2.7
where polling places illegally changed, §2.7
where voters cast more than one ballot, §2.7
tally sheets
altered to correct errors by election officials, absent fraud, held not grounds for
rejection of returns, §2.4
Salts v Major (Mo.), §2.4
Sirovich v Perlman (N.Y.), §5.2
Steele v Scott (lowa), §1.2
Suffrage (see also Registration)
Indians
born in territory and severed from tribe, permitted to vote as citizens, 881.4, 2.6
military
ballots cast by personnel involuntarily stationed in territory, rejected, §§1.4, 2.6
noncitizens
ballots cast by aliens who refused to testify for which candidate they had voted
were invalidated by proportional deduction method, §5.4
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Suffrage —Continued
noncitizens—Continued
ballots cast by women citizens married to aliens prior to passage of “Cable Act”
held void based on Supreme Court decision upholding loss of citizenship as
the result of such marriage prior to passage of the act, §5.4
nonresidents
ballots cast by nonresidents of precinct or territory were rejected, §§1.4, 2.6
poll tax
ballots cast by voters not paying were rejected, § 3.6
poll tax and literacy requirement of state constitution
general failure to observe state requirements by election and party officials con-
demned but held not to void election, absent fraud, where election result
not changed, §3.5
right of, generally
held not denied by election officials, §3.3
women voters
ballots cast by women citizens married to aliens prior to passage of “Cable Act”
held void based on Supreme Court decision upholding loss of citizenship as
result of such marriage prior to passage of act, §5.4
not denied right to register or vote by conspiracy of state legislature, §3.3
Tague v Fitzgerald (Mass.), §2.1
Taylor v England (W. Va.), §6.5
Updike v Ludlow (Ind.), §7.5
Vacancies (see also Decisions of the House)
death of contestee prior to certification, territory Governor called special election
to fill vacancy caused by; new Delegate-elect seated but finally unseated when
House determined that deceased predecessor had not been elected at general
election, §2.6
death of Member-elect at-large prior to certification; unsuccessful candidate receiv-
ing most votes of all candidates not elected at-large held not entitled to seat,
§3.1
declared upon exclusion of contestee and upon declaration that contestant as unsuc-
cessful candidate was not entitled to seat, §2.2
fraudulent registrations in certain precincts were held grounds for rejection of en-
tire returns from such precincts, but insufficient to justify declaration of va-
cancy, §2.1
special election to fill
death of contestee prior to certification, territory Governor called special election
to fill vacancy caused by; new Delegate-elect seated but finally unseated
when determined that predecessor had not been elected at general election,
§2.6
Wefald v Selvig (Minn.), §6.1
Wickersham v Sulzer (Alaska), §1.4
Wickersham v Sulzer and Grigsby (Alaska), §2.6
Wurzbach v McCloskey (Tex.), §7.1
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81. Sixty-fifth Congress, 1917-19

§1.1 Beakes v Bacon, 2d Congressional District of Michigan.

Ballots.—A partial recount unofficially conducted by local election
board upon agreement of parties having disclosed error in official re-
turns, parties stipulated that notary conduct complete recount and
conceded new results.

Returns were partially rejected by the committee on elections
based on recount by notary.

Report of Committee on Elections No. 3 submitted by Mr. Walter
A. Watson, of Virginia, on Oct. 5, 1917, follows:

Report No. 194
CoNTESTED ELECTION CASE, BEAKES v BACON

The record in this case is unique in some respects and is in rather marked
contrast with the generality of election cases.

First. No unworthy motive is ascribed to the principals concerned, and in-
tentional wrong is not shown to have been done by any of the officials
charged with the conduct of the election.

Second. There is little or no conflict of evidence respecting the material
facts in issue, and the only question for decision is one of law and justice
as applied to a conceded state of facts.

Third. While the controversy originally embraced the canvass and count-
ing of over 50,000 ballots cast in the election, in the end the issue is nar-
rowed to the proper disposition of the returns from only two precincts.

When it is recalled with what partisan bias contests of this sort have
sometimes been wont to be waged in the past, and how frequently your body
has had to deal with records of mutual reproach and even crime, the com-
mittee deems itself fortunate to be able to say, at the outset, that this con-
test has, on the whole, been conducted with admirable spirit, and with the
desire to elucidate the real merits of the case. Where the electors were so
numerous and the ballot complicated, mistakes and irregularities were inev-
itable and to be anticipated; but the irregularities shown here are mostly
formal, and in the aggregate the mistakes comparatively few.

HOW THE CONTEST AROSE

The official returns of the election for Congress, November 7, 1916, gave
Bacon 27,182, Beakes 27,133—a majority of 49 for Bacon.

Reviewing the returns from the various precincts, contestant discovered
that at first precinct, second ward, city of Jackson, he had run far behind
the other candidates of his party, State and Federal; and unaware of any
local sentiment or condition to produce such a result, he instituted unofficial
inquiries to ascertain the cause. As the returns did not indicate that the
contestee had polled any more votes there than the rest of his party ticket,
it was obvious that the lost votes had not gone to his competitor. The matter
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became the subject of public discussion and of press comment, and a very
general impression got abroad that a mistake had been made in the official
count. Some of the election inspectors themselves concluded they had made
a mistake. And when, two weeks later, the board of county canvassers met
to canvass the returns, four of the inspectors who held this election sent to
the board a written statement saying that, in compiling the vote for Con-
gress, they had inadvertently failed to include 70 or more votes, and that
therefore their return was wrong and did not reflect the true state of that
poll.

Contestant, from this disclosure, believing a mistake had been made large
enough to affect the result in the whole district, thereupon retained counsel
to appear before the board and obtain a correction of the error, or, if this
were not possible, a recount of the vote. In these proceedings contestee was
likewise represented by counsel.

At this juncture the board, on the application of one of the candidates for
the office of coroner, voted for at same election, opened the boxes of this pre-
cinct and directed a recount of the ballots. Counsel for both of the parties
to this contest being present, they concluded to examine unofficially the vote
for Congress as the recount for coroner progressed, and in this way it was
ascertained that, as the ballots then stood, the contestant was entitled to 87
votes more than the official returns had given him.

Application was then made to the board on the part of the contestant to
correct the error, or award a recount. That a mistake had been made was
openly acknowledged by counsel for contestee and conceded by the board
(Rec., 50-62); but, deeming its functions to be only ministerial, the board felt
unable to correct the returns and found no provision in the statute author-
izing itself to hold a recount in case of a Federal office. Application was then
made to the State board of canvassers for a recount of the vote, but with
like result. The supreme court was then asked for a mandamus, compelling
a recount, but refused to award the writ. The laws of his State seeming to
afford no remedy for a situation like this, contestant then determined to
bring the matter before this House for decision upon its merits. . . . Appar-
ently the State law made no provision for such a proceeding in case of a Fed-
eral office; but, by agreement of counsel, the ballot boxes were produced by
the clerk before a notary and in this way, first and last, the vote of prac-
tically the entire district was recounted—three precincts at the instance of
contestant and the rest on behalf of the contestee. This agreement was pro-
ductive of highly satisfactory results, and has spared your committee an im-
mense amount of difficult and tedious labor.

The sum of the respective concessions stands therefore as follows:

Votes conceded t0 BEAKES ......ccevveveviiiiiieieieieiiee s 26, 530
Votes conceded t0 BACON ........oooovivivivieiiiieeeeeeeeeieeeee e 26, 484
Majority for Beakes ........ccccooociiieiiiiiinneenn. 46

The foregoing figures cover the entire congressional district except the re-
turns from two precincts—first precinct, second ward, and second precinct,
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sixth ward, Jackson city—and they present the only subjects of dispute left
in the record.

|
FIRST PRECINCT, SECOND WARD, OF JACKSON CITY

The sole issue raised in regard to this precinct is whether the official re-
turns shall stand, or whether they should be corrected in accordance with
the recount.

Contestant contends that, as the return is conceded to be erroneous, they
should be set aside and a recount of the ballots had; while contestee insists
either that the failure of the election officers in the first instance to seal the
ballot boxes properly, or the failure of the clerk thereafter to keep them in
safe custody discredited the ballots to such an extent as to make a recount
unlawful, and hence that the official return must stand.

So the question is a mixed one of law and fact; but as there is not much
conflict of evidence respecting the physical facts in the case, the question,
in the last analysis, is one of law.

ERROR IN THE OFFICIAL RETURNS CONCEDED

That a mistake of material size was made in compiling the returns for
Congress at this precinct is obvious from the record, and the fact was con-
ceded by everybody who had to deal with the subject in any official or rep-
resentative way.

The inspectors summoned before the board to see if the error might be
corrected, all admitted the error, but not being able to agree, without a re-
count of the ballots, upon its precise terms; and the board, deeming itself
unauthorized to allow a recount, made a separate statement in its certificate
to the State board, calling special attention to the situation of this precinct
(Rec., pp. 42-43.)

The inaccuracy in the return being conceded by everybody, the only ques-
tion remaining is whether the ballots in controversy had been so preserved
as to justify the recount subsequently made by counsel for both sides, Feb-
ruary 22, 1917, before the notary, the result of which is not disputed. (Rec.,
p. 23.)

Ballots remain best evidence and may be recounted where no evi-
dence of tampering with unsealed ballot boxes was found, as State
law prescribing sealing of ballot boxes was held directory and not
mandatory.

Ballots, in ballot boxes improperly commingled between two pre-
cincts but counted in the official return, verified that return and
were held valid; those in box temporarily misplaced and therefore
not included in the official return were conceded void as not properly
preserved, but held insufficient grounds for rejection of entire official
returns.

Report for contestant, who was seated. Contestee unseated.
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SEALING AND CUSTODY OF THE BALLOT BOXES

The only complaint raised on this head relates to the manner in which
the boxes were sealed by the inspectors and the custody bestowed upon
them by the clerk after they were delivered to his office.

The Michigan statute pertaining to the subject is:

After the ballots are counted they shall, together with one tally
sheet, be placed in the ballot box, which shall be securely sealed
in such a manner that it can not be opened without breaking
such seal. The ballot box shall then be placed in charge of the
township or city clerk, but the keys of said ballot box shall be
held by the chairman of the board and the election seal in the
hands of one or the other inspectors of election. (See 37, Elec.
Laws Mich., revision 1913.)

As to whether this provision regulating the sealing of the ballot box is
mandatory or merely directory, there is nothing in the statute to determine.

But statutory provisions regulating the conduct of elections and the pres-
ervation of the returns are, after all, only a means to an end, and that end
is to secure a true expression of the will of the electors—a free ballot and
a fair count. To this end all merely formal legal requirements must bend,
and, if the returns are so made and preserved as to furnish satisfactory evi-
dence of the will of the voters, that will must prevail. Upon that proposition,
said the Supreme Court of Kansas in the great ease of Guileland v. Schuyler
(1 Kan., 569), “hangs our experiment in self-government.”

The real question to be answered in this ease is not whether the precise
form of the statute was observed, but whether the ballots recounted were
the identical ballots cast at the election, and if their condition had remained
unchanged. If so, their value as evidence is unimpaired, and in the absence
of statutory restraint, there can be no legal objection to their being re-
counted.

From the standpoint of precedent, also, we reach the same conclusions.
On several occasions the House of Representatives has found it necessary,
in the interest of justice, to set aside official returns and resort to a recount
of the ballots.

In the Indiana ease of English v. Peele, in the Forty-eighth Congress, an
unofficial recount of the ballots was accepted in lieu of the official return for
the vote of a whole county; and in the lowa case of Frederick v. Wilson, of
the same Congress, a recount was permitted to supersede the official returns
from 10 different election precincts.

Having fully considered, as we think, the legal principles applicable to
such cases, we may turn now to the facts of this case as disclosed by the
record.
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Facts concerning the sealing and custody of the ballot boxes at the first
precinct, sixth ward

It is conceded that when the inspectors finished their work at the election
and deposited the ballots in the boxes they locked them properly and sealed
them in some manner; that they were delivered to the patrol wagon accom-
panied by two of the inspectors and delivered promptly by them to the city
clerk at his office; that they were placed along with the boxes from other
precincts, as they came in, in the outer office or lobby of the clerk’s office
in front of the clerk’'s desk through which the public passed during office
hours, and where they remained until the next day, until stored away for
final keeping in another room under lock and key; that when produced by
the clerk before the county board of canvassers on November 23, 1916, and
again before the notary on February 22, 1917, they were properly locked,
and sealed over the openings left in the tops for the reception of the ballots,
but not sealed otherwise; that they could not be opened or their contents re-
moved without being unlocked, but being unlocked they could be opened
without breaking any seal; that the total number of ballots in the box cor-
responded with the number called for by the poll book, and they were all
regularly initialed by the inspectors; and that the unused ballots returned
therewith were regularly numbered from 704 (inclusive) upward.

In addition to the facts conceded, the clerk testified that the key was de-
livered to him at the same time as the boxes, and that key and boxes had
remained continuously in his possession ever since, except when before the
county board and notary, and that he felt sure they had been tampered with
in no way. (Rec., 14-15 and 74-75.)

Contestee’s brief asserts that there is evidence in the record to show that
the boxes, when they left the polling place, were probably sealed over the
locks, and advances the theory that these seals were broken after the boxes
reached the clerk’s office, and hence draws the inference that the ballots had
been tampered with. We can find no satisfactory evidence in the record to
show that the boxes ever contained any other seals than those which ap-
peared when they were produced before the county board, and therefore can
find no warrant for the inference of fraud based upon the assumption that
the boxes had before borne a different seal. The theory that the boxes were
tampered with after delivery to the clerk seems to us not only most improb-
able but inconsistent with all the known facts of the case.

Our conclusion, therefore, is that there is no proof or reasonable suspicion
of fraud connected with these returns, that they have at all times remained
in safe and legal custody, and that their value as evidence was nowise im-
paired by the failure of the inspectors to seal the boxes in the precise man-
ner required by the statute.

To sum up the whole matter: The official return is conceded by everybody
to be wrong; it ought not therefore to be made the basis of title to anybody’s
seat in Congress. If it can not be corrected, it ought to be rejected entirely.
But we think the means are at hand whereby this error may be legally cor-
rected. In the presence of a sworn officer of the law, counsel for both parties
recounted these ballots and reached a result which is not in dispute; they
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found Bacon had received 352 votes and Beakes 320. We think that recount
should stand in place of the original return as the true vote of the first pre-
cinct, second ward, city of Jackson.

1
SECOND PRECINCT, SIXTH WARD, CITY OF JACKSON

By official return the total number of electors at this precinct were 577,
and the vote for Congress was:

BaACON ..o 211
BEAKES ..ovviiiei e 329

The evidence shows a chapter of accidents at this and the third precinct
in the same ward, which resulted in the admixture of the ballots of the two
precincts in well nigh hopeless confusion, and ultimately created a situation
very hard to entangle. It will, therefore, be necessary for a while to consider
the returns from these precincts together.

By the returns the electors at the third precinct were 247, and the vote
for Congress:

Bacon 93
Beakes

There were no irregularities in the conduct of the election at either of
these places, nor in the count and canvass of the vote, nor in the sealing
and delivery of the ballot boxes (with one exception to be noted presently).
No trouble of any kind was experienced with these returns until the attempt
was made by the contestee to recount the vote, when great confusion ensued.
The trouble arose over an unintentional mixing of the ballot boxes of the two
precincts at the time of the election. It must have happened in this way, as
was shown by subsequent events:

The ballot boxes for the city were all labeled with the numbers of their
respective precincts and wards, but by mistake on election morning one box
labeled “third precinct” was delivered at second precinct, and one box la-
beled “second precinct” was delivered at the third precinct. At the close of
the election the canvassed returns at the second precinct were placed in
three boxes—two belonging to the precinct and properly labeled, and one,
the box labeled “third precinct” already described; while at the third precinct
all the ballots were put in the box labeled “second precinct” aforesaid, and
delivered to the clerk’s office.

The situation was still further complicated by the fact that when the work
of the election ended at the second precinct the inspectors failed to return
to the clerk’s office along with the rest of the returns one of the ballot boxes
containing a considerable number of the ballots, and left it in the polling
booth uncovered and unlocked (though the polling booth was locked), where
it remained until it was discovered by the clerk four months afterward,
when he went to prepare for another election. He, of course, covered and
locked the box, and carried it to the clerk’s office for safe keeping.
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ATTEMPTED RECOUNT

So when contestee reached these returns in the prosecution of his recount
on March 28, 1917, when the second precinct was called for, the clerk, not
knowing of the mixing of the boxes on election day, produced three boxes
labeled with the precinct number, one of them being the box he had found
open in the polling booth. The place and condition in which this box was
found being made known, it was agreed by counsel for both sides that it
would be improper to recount the ballots of this precinct as all of them had
not been preserved as required by law. (Rec. 169-170.)

A recount was actually made, however, with results widely differing from
the official returns from the precinct.

The third precinct being called for the only box labeled with that number
was produced, and a recount of its contents disclosed, likewise, large vari-
ance from the official return. (Rec., 169-170.)

On April 30 following contestant entered upon his rebuttal testimony, and
the inspectors of the two precincts were summoned to explain if they could
the discrepancy disclosed between these ballots and their returns. As the
ballots were all regularly marked with the initial letters of the inspectors’
names, there was no difficulty in identifying the precinct in which they were
cast; and in this way it was discovered that of the 535 ballots recounted on
March 28 for second precinct returns, only 288 of the number were cast at
that poll, and that the residue 247 bel