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<Legislative day of Monday, September 15, 1986) 

The Senate met at 9:30 a.m., on the 
expiration of the recess, and was 
called to order by the Hon. WILLIAM S. 
CoHEN, a Senator from the State of 
Maine. 

PRAYER 

The Chaplain, the Reverend Rich
ard C Halverson, D.D., offered the fol
lowing prayer: 

"As the harts panteth after the wa
ter brooks, so panteth my soul after 
Thee 0 God. My soul thirsteth for 
God, for the living God • • • Psalm 
42:1-2. 

"Thou hast made us for Thyself, 0 
Lord, and restless are our hearts until 
they repose in Thee." 

Our need of Thee is expressed so 
beautifully in these words of King 
David the psalmist, and St. Augustine, 
ancient theologian and philosopher, 
eternal God. Our souls languish for 
Thee-our spirits are starved for Thee. 
Awaken us, 0 Lord, to the barrenness 
of our lives-the emptiness when we 
do not come to Thee, wait upon Thee, 
take time for Thee. In the whirlwind 
of activity, give us grace to turn to 
Thee in quietness for strength and re
newal. Help us to hear Thy still small 
voice calling us out of busyness to the 
nourishment of our souls. Lead us 
beside still waters, gentle Shepherd. 
Amen. 

APPOINTMENT OF ACTING 
PRESIDENT PRO TEMPORE 

The PRESIDING OFFICER. The 
clerk will please read a communication 
to the Senate from the President pro 
tempore <Mr. THuRMOND). 

The bill clerk read the following 
letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, DC, September 17, 1986. 
To the Senate: 

Under the provisions of Rule I, Section 3, 
of the Standing Rules of the Senate, I 
hereby appoint the Honorable WILLIAM S. 
CoHEN, a Senator from the State of Maine, 
to perform the duties of the Chair. 

STROM THuRMOND, 
President pro tempore. 

Mr. COHEN thereupon assumed the 
chair as Acting President pro tempore. 

RECOGNITION OF THE 
MAJORITY LEADER 

The ACTING PRESIDENT pro tem
pore. The majority leader is recog
nized. 

Mr. DOLE. I thank the distin
guished Presiding Officer, the Senator 
from Maine [Mr. CoHEN]. 

SCHEDULE 
Mr. DOLE. Mr. President, under the 

standing order, the leaders have 10 
minutes each. 

Then we have a flurry of special 
orders, seven in all-Senators HAw
KINS, PROXMIRE, MURKOWSKI, SASSER, 
BROYHILL, CHAFEE, and LEviN-not to 
exceed 5 minutes each. I ask unani
mous consent that the order for Sena
tor TRIBLE be vitiated. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so or
dered. 

Mr. DOLE. Then we have morning 
business, not to extend beyond 10:30 
a.m. 

Sometime between now and 10:30, it 
is my intention, if we can work it out, 
to turn to H.R. 5205, the Department 
of Transportation bill. If we can do 
that, we will postpone the cloture vote 
on the Rehnquist nomination until 3 
o'clock. 

There will be votes throughout the 
day and into the evening. I am not cer
tain how late. I indicate to all Mem
bers that, depending on when the 
votes come, we hope to have a window, 
roughly between 6 and 8 o'clock. It 
could start a little later and run a 
little longer, but it will be in that time
frame. 

VISIT OF PRESIDENT AQUINO 
Mr. DOLE. Mr. President, last 

evening, I was pleased to join with the 
minority leader and the chairman and 
ranking member of the Foreign Rela
tions Committee, in sponsoring a reso
lution of welcome to Philippine Presi
dent Aquino. She will meet the Presi
dent today, and, or course, we are all 
looking forward to her appearance on 
Capitol Hill tomorrow, including an 
address to a joint meeting of both 
Houses. 

When President Aquino first came 
to power, there was, almost inevitably, 
a near-euphoria which gripped the 
Philippines and, for that matter, 
Washington, too. 

By her remarkable performance, 
President Aquino richly deserved all 
the praise she received. But, as she 
herself noted, governing is a much 
bigger task than aspiring to govern. 
And, as President, she has been con
fronted with more than her fair share 
of tough problems. 

So, as we make preparations to greet 
President Aquino tomorrow, I want to 
comment briefly this morning on 
three of the problems which I see as at 
the top to the agenda of United 
States-Philippine relations. 

ECONOMIC PROBLEMS TOP AQUINO AGENDA 

Clearly the top priority for Presi
dent Aquino is the very serious eco
nomic problems which plague her 
country-a huge foreign debt; a con
tinuing shortage of foreign exchange; 
serious unemployment; and a whole 
range of other economic troubles. The 
reality is that, while we may be able to 
provide some additional aid, our own 
severe budget problems rule out large 
sums of new assistance. So, the private 
sector and private investment will 
have to be the main engine for any ef
fective program of economic stabiliza
tion and growth, supplemented, I 
hope, by additional aid from Japan 
and other nations with their own large 
stake in a stable, prosperous Philip
pines. 

The Aquino government is to be 
commended for the reality with which 
it has confronted its economic dilem
ma. Especially noteworthy is the stress 
it has put to date on the revitalization 
of the private sector, the importance 
of a cooperative agreement with the 
private banks, and the relative open
ness to foreign investment. I know 
those topics fit prominently into Presi
dent Aquino's U.S. schedule. Let us 
hope all those will continue to be high 
priority items for her Government. 
INSURGENCIES THREATEN PHILIPPINE SECURITY 

A second area of great concern to 
the Aquino government, and to many 
of us here in this country and Con
gress, is the serious security situation 
within the Philippines. Manila has to 
cope, simultaneously, with not one but 
two menacing insurgencies. And the 
Government still has a long way to go 
to bring its own military forces up to 
the level where it can deal effectively 
with the military threats it faces. 

President Aquino is committed to a 
serious exploration of a negotiated set
tlement with both the Muslim and the 
Communist insurgents. She is to be 
commended for seeking a peaceful set
tlement. Regrettably, though, as all to 
often happens in these kinds of cases, 
her good faith attempts so far appear 
to be running into an insurgent stone 
wall, especially from the Communist 
group, the so-called New People's 
Army. 

This is primarily a matter for the 
Aquino government to deal with, of 

e This "bullet" symbol identifies statements or insertions which are not spoken by the Member on the floor. 
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course, but we ought to help in every 
way we can-not just as a matter of 
meeting our commitments to a good 
friend, and helping keep the Philip
pines a stable ally, but also because, 
somewhere down the road, if the Com
munist insurgency continues to grow 
and expand its operations, both of our 
bases in the Philippines are going to 
be mighty tempting targets. 

In fact, we have to take special care 
even now-and the Philippine Govern
ment has to make this a top priority, 
too-to maintain the physical security 
of those bases in the face of what is al
ready probably a substantial threat 
from terror-type attacks. I do not want 
to cry wolf, or raise any false alarms, 
but I also do not want to pick up the 
paper someday and read about a 
Beirut-style attack by some Commu
nist terrorists on barracks at Clark or 
Subic. 
BASES VITAL TO U.S. SECURITY ROLE IN PACIFIC 

There is, of course, the major issue 
of the bases themselves. Clark and 
Subic have served well the interests of 
both the United States and the Philip
pine Governments. They play a vital 
role in our overall security posture in 
the Pacific. Without them, or compa
rable facilities elsewhere, the United 
States simply could not meet its secu
rity responsibilities in that part of the 
globe. 

I welcome President Aquino's com
mitment to abide fully by the bases 
agreement at least until 1991. I under
stand that there are good reasons why, 
right now, she might not want to 
commit herself publicly beyond that 
date. But I also know-and I expect 
she will hear during this visit-that 
there is a strong feeling in this coun
try that those facilities-or, again, 
similar facilities elsewhere-are going 
to be needed long past 1991. And there 
is some concern about the viability of 
Clark and Subic for that longer term, 
especially in the absence of some kind 
of expression from the Philippine 
Government that it, too, sees merit in 
their continued operation. At the ap
propriate time, I hope she will be pre
pared to address with our President 
some longer term plans for the bases, 
and the role they play in advancing 
the security interests of both the 
United States and the Philippines. 

A NEW PAGE IN UNITED STATES-PWLIPPINE 
RELA'l;IONS 

Mr. President, when President 
Aquino assumed office, it represented 
the turning of a page in United States
Philippine relations. The story written 
so far on the news pages has been a 
positive one, of friendship and coop
eration. President Aquino's trip, I am 
sure, will be yet another significant 
chapter in that ongoing story. I wel
come her, and I look forward to seeing 
her and hearing her message tomor-
row. 

CONSTITUTIONAL BIRTHDAY 
Mr. DOLE. Mr. President, today we 

kick off a marathon birthday celebra
tion for the U.S. Constitution. For it 
was on September 17, 1787, that Presi
dent James Madison signed what 
Chief Justice Warren Burger calls 
"the most perfect document ever 
known from the hand and the mind of 
man." . 

This past weekend, Annapolis, MD, 
was the site of the formal opening of 
the 3-year national observance of the 
Constitution's 200th birthday. The dis
tinguished chairman of the Judiciary 
Committee, Senator THuRMoND, par
ticipated in those observations. It was 
on September 14, 1787, that word went 
out from Annapolis that there would 
be a meeting the next May in Phila
delphia to draft a constitution "ade
quate to meet the exigencies of the 
Union." 

The Constitution has proven more 
than adequate. Although we've 
amended it-26 times-that is not very 
often considering its longevity and the 
changes that have taken place in the 
world over the past 200 years. And the 
amendments we have added only en
hance the underlying document. 

The principles that guided this 
Nation into being and have propelled 
it into the role of the world's greatest 
democracy are all contained in the 
Constitution. From the separation of 
powers, the authority to levy taxes, 
declare war, to freedom of speech and 
religion, the right to a speedy and 
public trial, granting women and all 
citizens the right to vote, regardless of 
color, creed, or religion-these are the 
keystones not only of our Govern
ment, but also our way of life. 

Because the Constitution is so inte
gral to what we are as a nation, it is 
only fitting that States, cities, towns, 
and most of all the Federal Govern
ment, dedicate this time to reflect 
upon the importance of the Constitu
tion and to celebrate its very exist
ence. 

And those of us in Congress, who 
have the responsibility for creating 
the laws of this land-laws that abide 
by the Constitution-have a special 
reason to commemorate and honor it. 
For if we ever lose sight of the Consti
tution's meaning, its import, then we 
will lose our direction as a nation. This 
birthday celebration will go forward to 
make sure that does not happen. 

0 0904 

RECOGNITION OF THE 
MINORITY LEADER 

The ACTING PRESIDENT pro tem
pore. Under the previous order, the 
Democratic leader is recognized. 

THE VISIT OF PRESIDENT 
AQUINO 

Mr. BYRD. Mr. President, I share 
the distinguished majority leader's 
sentiment with respect to the visit to 
our country by the Philippine Presi
dent, Mrs. Aquino. 

The bases are of extreme impor
tance not only to our own national se
curity, as the distinguished majority 
leader pointed out, but equally impor
tant, as he pointed out, to the Philip
pines themselves. I, too, look forward 
to welcoming and to hearing Mrs. 
Aquino tomorrow. 

FOREIGN DEBT 
Mr. BYRD. Mr. President, the 

United States continues to pile up for
eign debts to pay for rapidly expand
ing imports, according to data released 
by the Commerce Department yester
day. We all know that our trade deficit 
has cost millions of jobs as U.S. pro
duction is displaced by rising imports 
and lost exports. Less well known are 
the long-term costs of our huge trade 
deficits and mounting foreign debts. 

When this administration took 
office in 1981, the United States was 
the world's largest creditor. Americans 
owned $106 billion more in assets 
abroad than foreigners owned here. 
By the end of 1985, the United States 
had gone from the position of world's 
largest creditor to the position of 
world's largest debtor with a net for
eign debt of $107 billion. Think of 
that. _From the world's largest creditor 
in 1981 to the world's largest debtor in 
1985. 

This year, the United States will add 
another $105 billion to that debt, if 
the trend for the first half of the year 
continues. And by 1988 if that trend 
continues, this country's foreign debt 
will exceed that of all of Latin Amer
ica combined. 

During the last 5lh years, our ex
ports have fallen and we have paid for 
soaring imports only by selling off our 
assets. In fact, foreigners have expand
ed their ownership of U.S. assets by 
126 percent since the beginning of 
1981. At that time, foreigners held 
$501 billion worth of American assets. 
As of June this year, they held more 
than twice that amount, $1.13 trillion 
in American assets, mostly bank de
posits and bonds earning high interest 
rates. 

The United States is destined to con
tinue pawning off its assets until we 
gain control of the trade deficit, now 
running at a rate of $180 billion. 

As we sell more and more assets to 
foreigners, we must increase our pay
ments of interest, dividends, and prof
its to those foreigners. 

We are not robbing Peter to pay 
Paul in this country. We are talking 
about dividends, interest payments, 
and profits to foreigners. 
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We have already made a permanent 

sacrifice of tens of billions of dollars to 
our standard of living. For example, 
our payments to foreigners on their 
investments here are already running 
at an annual rate of $69 billion. That's 
a 64-percent increase since the begin
ning of 1981. 

By running up such large foreign 
debts, our country has also sacrificed 
some of its ability to manage the econ
omy. For example, in recent months, 
there has been much debate over how 
much to reduce interest rates to spur 
the economy. The major factor pre
venting lower rates has been the worry 
that it would displease our foreign 
lenders and cause problems in our fi
nancial markets. 

The administration has ignored the 
problems of trade deficits and foreign 
debts for too long. We are paying a 
steep and growing price for the admin
istration's neglect. The disturbing evi
dence has been thrust in our faces 
once again as the Commerce Depart
ment statistics were announced yester
day. 

Mr. President, I ask unanimous con
sent that a report containing and com
menting upon the most significant of 
the statistics from this the Commerce 
Department's announcement be print
ed in the RECORD. 

There being no objection, the report 
was ordered to be printed in the 
RECORD, as follows: 

"Looking ahead, the stability of our cap
ital and money markets is now dependent as 
never before on the willingness of foreigners 
to continue to place growing amounts of 
money in our markets ... . We are in a real 
sense living on borrowed money and 
time."-Paul Volcker, Chairman, Federal 
Reserve Board, Washington Post, February 
21, 1985. 

"Billions of dollars of foreign capital . . . 
has been invested in the United States . . . 
because we are the best and safest invest
ment in the world today."-President 
Ronald Reagan, News Conference, Septem
ber 17, 1985. 

PAWNING OFF AMERicA's FuTuRE 
The U.S. is sinking ever deeper into for

eign debt and is paying a heavier and heav
ier price for the massive debts already accu
mulated. When this Administration took 
office in 1981, the U.S. was the world's larg
est creditor. It owned $106 billion more 
assets abroad than foreigners owned here. 
By the end of 1985, however, the U.S. had 
become the world's largest debtor, with a 
net foreign debt of $107 billion. This year, 
the U.S. will add another $105 billion to 
that debt, if there is a continuation of the 
trend shown by today's Commerce Depart
ment data for the first half of 1986. 

Since this Administration took office, our 
exports have fallen and we have paid for 
soaring imports only by selling off our 
assets. In fact, foreigners have expanded 
their ownership of U.S. assets by 126 per
cent since the end of 1980. At that time, for
eigners held $501 billion worth of American 
assets. They now own $1.1 trillion. 

U.S. payments of interest, dividends, and 
profits to foreigners for their investments 
here have climbed 64 percent since 1980 to 

an annual rate of $69 billion <based on the 
data announced this morning). 

Foreigners have been attracted more by 
high U.S. interest rates than by confidence 
in the continued growth of the U.S. econo
my. Foreigners have expanded their non
governmental holdings of interest-paying 
assets much faster than they have bought 
American stocks and businesses. Between 
the end of 1980 and the end of 1985, they in
creased their holdings of-

U.S. Treasury securities from $16 billion 
to $84 billion, 

Corporate bonds from $10 billion to $82 
billion, and 

U.S. bank accounts from $120 billion to 
$354 billion. 

These types of investments alone account 
for the great majority of foreigners' pur
chases of U.S. assets. 

Until we gain control of the trade deficit, 
the U.S. will be forced to continue pawning 
off its assets. This has two painful costs to 
Americans. First, we are making a perma
nent sacrifice of tens of billions of dollars in 
the standard of living of Americans. Second, 
as Paul Volcker suggested in the quote 
above, our ability to reduce interest rates to 
spur the domestic economy is being limited 
by the need to please our foreign lenders. 

Mr. BYRD. Mr. President, I ask 
unanimous consent that I may reserve 
the remainder of my time if I have 
any. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so or
dered. · 

Mr. BYRD~ I thank the Chair. 

RECOGNITION' OF SENATOR 
HAWKINS' 

The ACTING PRESIDENT Pro tem
pore. Under the previous order, 'the 
Senator from Florida is recognized for · 
5 minutes. 

TWO KEYS TO THE WAR ON 
DRUGS: DRUG EDUCATION 
AND THE MILITARY 
Mrs. HAWKINS. Mr. President, we 

are at a crossroads in a war and the 
time has come to take stock, to evalu
ate what is working and what is not. 
As the Senate approaches many solu
tions, it becomes increasingly impor
tant to look at actual records of effec
tiveness in the so-called war on drugs. 

The illegal drug merchants fight for 
the control of our society through the 
most basic principle of economics
supply and demand. To be truly effec
tive, the war on drugs must take the 
same approach. 

First, let us examine the demand 
side. As I said here on the floor last 
Thursday, we rush off in a hundred 
different directions trying to fight the 
drug problem. But never has this body 
concentrated properly on educating 
our children about drugs. 

As a parent of young children long 
before coming to the U.S. Senate, I 
was working to educate our children 
about the horrors of illegal drug use. 
As chairman of the Alcohol and Drug 
Abuse Committee in the Senate I have 

fought constantly to increase the 
ADAMHA block grants. That means 
alcohol, drug abuse, and mental 
health. 

Since 1982, we have seen ADAMHA 
funding climb from $428 million to 
$468.9 million in 1986. ADAMHA is 
slated for a further increase again, to 
$490 million in 1987. 

I should add that in addition to edu
cating, ADAMHA money goes to fund 
public and private drug rehabilitation 
centers. For my colleagues who have a 
lot to say about the war on drugs but 
never visited a rehabilitation center, I 
must tell you that there is no more 
meaningful way to drive home the 
horrors of drug abuse than to visit and 
talk with children in a drug rehabilita
tion program. 

But at the same time, I cannot imag
ine a place that is more filled with 
hope. There is no greater reward than 
to talk with people who realize they 
have been given the opportunity to 
free themselves from the strangling 
clutches of drug abuse. 

That is what ADAMHA money 
buys-education and rehabilitation; it 
offers foresight and hope. 

Now, let us examine the supply side. 
For years we have heard that we 
should "call out the troops" to help. 
There are those who propose this as if 
it were a new idea, when the plain 
truth is that we have been talking 
about this and have had it at our dis
posal for years. 

As we all know, the 97th Congress 
amended the posse comitatus statutes. 
While military personnel are prohibit
ed from engaging directly in civilian 
law enforcement, they can use their 
resources -to . help civilian police agen-
cies. .... 

Under the national security directive 
signed by President Reagan on April 8 
the military is now supposed to be 
committed to a greater role than ever 
before in helping to stem the flow of 
illicit drugs. 

By rights, then, we should expect to 
be seeing results. Are we? Let us look 
at the record. 

0 0950 
Navy and Air Force radar aircraft 

are flying missions to detect drug traf
fickers offshore in support of the 
Coast Guard and Custom Service. 

Navy ships operating in coastal 
waters are constantly vigilant for sus
pect vessels and some carry Coast 
Guard tactical law-enforcment teams 
which board suspect vessels. 

The Marines operate aircraft for 
night detection of drug smugglers. 

Air Force aircraft are flying fre
quent training missions in support of 
the drug enforcement community. 

According to a recent White House 
strategy report, the Air Force provided 
the Customs Service access to all in
formation obtained from a Joint sur-
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veillance military /civilian surveillance 
system and from two balloon-borne 
radars which provided coverage off 
the coast of my State of Florida. 

Recent testimony in the Appropria
tions Committee went on for nine 
pages about DOD assistance to law en
forcement. 

We are in the war-but we are not 
winning the war. 

Those who say "yes" obviously have 
not read my mail. Every day I receive 
a stack of letters. They tell me, Sena
tor if you really wanted to stop the 
flow of drugs, you would take some 
real action. You would get the military 
involved. 

Mr. President, to me that suggests 
that much more can be done. Time 
after time, DOD gives assurances-to 
the White House and to us. Still, the 
American people do not perceive that 
there is enough action. And I must 
say, neither do I. 

The DOD continues to assert that it 
has little or no role in this war. 

That is not acceptable to this Sena
tor, Mr. President. The Congress did 
not go to the trouble of amending the 
posse comitatus just to have our 
wishes ignored. Perhaps we should 
stretch the definition of who qualifies 
for drug education. Maybe in addition 
to schoolchildren from kindergarten 
and up, we should provide drug educa
tion to one other group, generals, ad
mirals, and the Secretary of Defense. 

RECOGNITION OF SENATOR 
PROXMIRE 

The ACTING PRESIDENT protem
pore. Under the previous order, the 
Senator from Wisconsin is recognized 
for not to exceed 5 minutes. 

KEY SCIENTIST SAYS NO TO SDI 
Mr. PROXMIRE. Mr. President, 

there is a fascinating struggle going on 
in this country right now for the Na
tion's soul. The battleground is the 
strategic defense initiative [SDIJ or 
star wars. We in the Congress decide 
on the resources we will commit to 
this dream of a defense against enemy 
intercontinental ballistic missiles. 
Former Defense Secretaries have told 
the Congress the cost could be more 
than $1 trillion to build this system. 
They estimate the annual cost each 
year of maintaining and modernizing 
it could exceed $100 billion. It could 
exceed the cost of the U.S. Navy, 
Army, or Air Force. 

Most outside experts say it will not 
work. They tell us it is an immense 
waste of money and something more, 
one of the Nation's most vital re
sources-its scientific genius. Tens of 
thousands of this Nation's finest phys
ical scientists will be drawn away from 
developing crucial conventional arms 
that would surely strengthen Ameri
ca's national security. They will also 

be taken from work in developing im
provements in the Nation's transporta
tion system, from agriculture, from 
such development of advances in 
health as cancer and heart research, 
and from many other areas to improve 
the conditions of human life. 

Mr. President, this is a reminder 
that those of us in the Congress are 
not the only ones who will decide what 
resources we pour into this massive 
star wars effort. This is a free country. 
Sure, the salaries and the equipment 
available to those scientists who 
accept star wars work will be immense
ly tempting. But a surprising number 
have seen this-for what it is-a strug
gle for the soul of America. Should 
they dedicate their life to pushing the 
United States ahead in the nuclear 
arms race? Or should they turn their 
back on material advantages and 
devote their energies to cancer re
search, to teaching, to building a 
healthier and stronger country? 

The way our most competent scien
tists have come down on this will sur
prise many. Think of it: 3,700 science 
and engineering professors, including 
15 Nobel Laureates and 57 percent
that is right more than half-of the 
faculties at the Nation's top physics 
departments, have signed a petition 
pledging to refuse SDI funding. That 
is an impressive negative vote. And yet 
it still leaves thousands of the Nation's 
physicists available for SDI. Could 
this revolt of so many of the Nation's 
scientists play a role in preventing the 
achievement of the President's dream? 

In the September 22 issue of News
week, reporters who have investigated 
this problem conclude: 

Many scientists doubt that SDI will ever 
work, especially if it can't attract-and 
keep-the best and brightest minds in sci
ence. 

The story is told in the decision of 
one young scientific genius named 
Peter Hagelstein. Hagelstein is the 
author of the x-ray laser that made 
some experts believe that a star wars 
system might just possibly succeed. A 
book by William Broad, a New York 
Times science reporter, describes how 
Hagelstein came to the Livermore Lab 
in 1976. Hagelstein didn't even know 
that the Livermore Lab was a "bomb 
shop" at the time. He had been work
ing on a critical aspect of cancer re
search, particularly on a medical x-ray 
laser that could make three-dimen
sional holographic images of molecu
lar structures inside the body. Liver
more had the equipment, and as Ha
gelstein told Broad-"it had nice 
people." So he stayed. 

In 1979, Hagelstein found his col
leagues stymied in trying to develop 
an x-ray laser weapon. They faced a 
technical problem. Hagelstein solved 
the problem. In doing so, the Hagel
stein solution helped materially to 
pave the way for SDI or star wars. It 
did more. It hooked Hagelstein-at 

least for the time on helping to ad
vance America's cause in the critical 
technological arms race with the 
Soviet Union. In spite of his success, 
Hagelstein continued to be frustrated 
and worried about his role in advanc
ing weapons instead of human health. 
So he has just recently quit. He will go 
back to MIT as an associate professor. 
A friend of Hagelstein said Hagelstein 
wants to do work that will "benefit all 
of mankind." 

What changed Hagelstein's mind? 
The Newsweek report declares that it 
has become clear lately that Hagel
stein's breakthrough with his laser 
would be most effective not at shoot
ing incoming missiles but at knocking 
out satellites such as those carrying 
defensive systems. In an article in the 
Washington Post, Boyce Rensberger 
reports that a Livermore physicist said 
Hagelstein's leaving would be "a very 
big loss because when we need a com
putation for a new problem, he's the 
person we turn to." 

So, Mr. President, this struggle for 
the Nation's soul or arms control 
versus the nuclear arms race goes on 
on fronts that may be more important 
than any decision made by the Gov
ernment itself, the Congress or the 
President. 

Mr. President, I ask unanimous con
sent that the articles to which I have 
referred in the September 22 issue of 
Newsweek and in a recent edition of 
the Washington Post be printed at 
this point in the RECORD. 

There being no objection, the arti
cles were ordered to be printed in the 
RECORD, as follows: 

A CRISIS OF CONSCIENCE 

For a brilliant scientist, the allure of the 
Strategic Defense Initiative is hard to resist: 
Star Wars traffics in some of the most chal
lenging problems in physics, assuages the 
conscience by promoting defensive weapons 
and offers funding the likes of which 
haven't been seen since the Apollo program. 
But no less a scientist than the architect of 
the X-ray laser that inspired SDI has decid
ed that he can resist it all. Last week Peter 
Hagelstein resigned from Lawrence Liver
more Laboratory, a top weapons center, sold 
his house, called the lab to say he had the 
flu and slipped into hiding. Next month he 
joins the Massachusetts Institute of Tech
nology, his alma mater, as an untenured as
sociate professor of electrical engineering. 

Hagelstein's defection from the ranks of 
Star Warriors closes a chapter in one man's 
life but raises larger questions about SDI. 
When Hagelstein, now 32, joined the lab in 
1975, "they convinced him this would be a 
fruitful environment to work in," says Liver
more physicist M. Stephen Maxon, a friend, 
"but I doubt they talked much about weap
ons." By all accounts Hagelstein hoped to 
use the unequaled facilities at the lab, near 
San Francisco, to pursue his dream of an X
ray laser that would take holographic 
images of living cells and molecules in the 
body, gathering clues to cancer and other 
mysteries. Then one day in 1979, he suggest
ed a feasible design for an X-ray laser pow
ered by a nuclear explosion. According to 
one Livermore physicist, Hagelstein "got 
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sucked into" developing his still-classified 
design. By 1980 it was clear that Bagel
stein's laser. Excalibur, offered a potent new 
force in the nation's arsenal. "Peter had 
fallen under the spell [of Livermore]," says 
the physicist, "and felt psychologically 
trapped." 

That was bad enough for a shy, piano-and 
violin-playing scientist who, says MIT's 
Robert Adler, "did not intend to do work on 
weapons." But lately it has become clear 
that Excalibur would be most effective not 
at shooting down incoming missiles, as SDI 
is supposed to, but at knocking out satellites 
such as those that carry the defensive sys
tems. "The X-ray laser is becoming just an
other weapons system," says John Pike of 
the Federation of American Scientists. 
"That makes the high moral purpose of the 
thing more difficult to see." 

Hagelstein's departure could slow SDI's X
ray program, whose funding is due to double 
to $530 million next year. " It will take 
longer to generate ideas for new X-ray 
lasers," says Maxon. Hagelstein is not alone: 
3,700 science and engineering professors, in
cluding 15 Nobel laureates and 57 percent of 
the faculties at the nation's top 20 physics 
departments, have signed a petition pledg
ing to refuse SDI funding. 
· Space test: So far the academic boycott 

hasn't noticeably impeded SDI. In a $150 
million experiment carried out this month 
and announced last week, SDI passed its 
first wholly space-based test. Sensors on one 
stage of a Delta rocket tracked and moni
tored the shape and temperature gradients 
of the exhaust plume from another, just as 
a defensive weapon would track an ICBM. 
As a grand finale, one stage overtook the 
other and smashed into it at 6,500 miles per 
hour. Based on this success, says project 
manager Lt. Col. Michael Rendine of the 
Air Force, "I personally believe that our job 
[of intercepting missiles] is going to be a lot 
easier than we thought." But many scien
tists doubt SDI will ever work, especially if 
it can't attract-and keep-the best and 
brightest minds in science. 

TROUBLED LASER SCIENTIST QUITTING 
WEAPONS WoRK 

<By Boyce Rensberger> 
Peter Hagelstein, the brilliant but ethical

ly troubled young scientist whose invention 
of the X-ray laser was a key factor in cre
ation of the Strategic Defense Initiative, is 
quitting weapons research to become a col
lege professor, the Lawrence Livermore Na
tional Laboratory announced yesterday. 

Hagelstein, 32, who went to Livermore 
hoping to create an X-ray laser for medical 
research but who, as one colleague put it, 
"got sucked into weapons work," is to join 
Massachusetts Institute of Technology next 
month as an associate professor in the elec
trical engineering and computer science de
partment, which does no weapons research. 
At Livermore, one of the Nation's two nucle
ar-weapons research centers, Hagelstein in
vented a form of X-ray laser that is powered 
by a hydrogen bomb explosion and showed 
promise as a space weapon that could de
stroy Soviet nuclear missiles in flight. 

Soon after the device worked in an under
ground test, Livermore's Edward Teller, the 
hydrogen-bomb pioneer, began pushing 
President Reagan to step up research on 
antimissile weapons, an effort that became 
SDI, or "Star Wars." 

Livermore sources said Hagelstein, whom 
they described as shy and idealistic, had ex
pressed misgivings about working on weap
ons. 

Hagelstein came to Livermore in 1975 as a 
promising mathematics and physics student 
at MIT. Unusually well-rounded for the 
kind of intense scientist Livermore usually 
attracts, he ran marathons in college, was a 
composer and performed as a violinist with 
the MIT Symphony Orchestra. 

He was recruited to Livermore by the 
little-known Hertz Foundation. Created by 
John D. Hertz of rent-a-car fame to counter 
what he perceived as a Soviet security 
threat, the foundation identifies bright 
young science graduates, offers lucrative fel
lowships for further study and funnels most 
of the brightest into Livermore. 

The foundation, with Teller on its board, 
is based in the lab's home town of Liver
more, Calif. 

At age 20 and dreaming of a medical X-ray 
laser that could make three-dimensional 
holographic images of molecular structures 
inside the body, Hagelstein, according to 
William Broad's Book "Star Warriors," had 
never heard of the weapons lab. 

The recruiter. Teller's protege Lowell 
Wood and a former Hertz fellow, did not tell 
Hagelstein about the lab's central function. 
Only after arriving at the lab did Hagelstein 
realize that Livermore was a "bomb shop," 
he told Broad. 

"I came pretty close to leaving. I didn't 
want to have anything to do with it," he 
told Broad. "Anyway, I met nice people, so I 
stayed." 

Hagelstein initially worked on his laser 
but gradually became acquainted with simi
lar X-ray laser research intended for a 
weapon. 

In 1979, according to the book, Hagelstein 
realized that colleagues working on the X
ray laser weapon faced a technical problem 
that he could solve. Responding mainly to 
the intellectual challenge, he offered his so
lution, which worked, and gradually became 
part of the weapons program. 

Steve Maxon, a Livermore physicist, said 
Hagelstein's departure would be "a very big 
loss because when we need a computation 
for a new problem, he's the person we turn 
to." 

Hagelstein could not be reached for com
ment yesterday. A friend, who asked not to 
be identified, said the young scientist now 
wants to do work that will "benefit all man
kind." 

MYTH OF THE DAY: THERE ARE 
PERSUASIVE MORAL ARGU
MENTS IN FAVOR OF CAPITAL 
PUNISHMENT 
Mr. PROXMIRE. Mr. President, the 

myth of the day is that there are per
suasive moral arguments in favor of 
capital punishment. 

What are the moral arguments that 
have been put forward by advocates of 
capital punishment? Charles Whittier 
of the Library of Congress has summa
rized some of them, while, of course, 
remaining neutral as to their merits. 
Let me review briefly some of the 
points noted by Mr. Whittier. 

Proponents of capital punishment, 
maintain that society has the right
and, indeed, obligation-to punish and 
that punishing serves to affirm the 
moral order by treating lawbreakers as 
responsible moral agents. 

Death penalty advocates argue fur
ther that the first priority of the State 

is to establish justice and protect the 
common good against threats to the 
well-being of the community. Capital 
punishment, in their view, reinforces 
the moral order and authority of the 
community by giving expression to 
that sense of moral indignation that is 
aroused in society generally by the 
crime of murder. They declare that 
the demand for retribution is ground
ed in the moral order as well as in ne
cessities of State. They often cite the 
failure of rehabilitation to bring about 
lasting change. 

Many capital punishment propo
nents stress that there is, in their 
opinion, a commonsen.Se practical de
terrence inherent in the death penal
ty. They maintain that while abuses or 
flaws in the legal system should be 
remedied, such abuses or flaws do not 
affect the intrinsic right of the State 
to exact justice through capital pun
ishment. They urge that due process 
in capital cases be made swifter and 
more just so that the law knows no 
partiality. 

Many religious supporters of the 
death penalty note that capital pun
ishment is imposed for murder in the 
Hebrew Bible and has general scrip
tural warrant in the explicit duty of 
the State to protect its citizens. They 
cite the sanctity of life as demanding 
justice in the social order, including 
imposition of the death penalty. 

Finally, many advocates of capital 
punishment point out that the death 
penalty is nowhere forbidden in the 
Constitution. They contend that 
abuses in the social or legal system do 
not diminish the obligation of the 
State to punish, where appropriate 
and necessary. 

Are these positions persuasive? Not 
in my view, Mr. President. Rather, I 
find the moral case in opposition to 
the death penalty to be far superior in 
substance and merit. Again, I draw 
upon the work and words of Charles 
Whittier of the Library of Congress in 
spelling out the moral arguments 
against capital punishment, once again 
with the caveat that Mr. Whittier has 
merely summarized these arguments 
without taking a stand pro or con. 

As Mr. Whittier notes, opponents of 
capital punishment assert that the 
rightful-that is, the moral-purpose 
of correctional institutions and incar
ceration of lawbreakers is reform and 
rehabilitation, not punishment or 
vengeance. They maintain that re
venge is an unworthy motive for socie
ty to pursue and that the possibility of 
error-with the resulting execution of 
an innocent person-should preclude 
any attempt to impose a capital sen
tence. The death penalty is irrevocable 
and final. 

Many death penalty opponents 
argue that because each person has an 
intrinsic dignity and right to life, cap
ital punishment compounds the origi-
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nal capital crime and violates the 
moral order of society and the reli
gious order of the community. By 
treating criminals as objects to be dis
posed of, they declare, the death pen
alty degrades all who are involved in 
its enforcement as well as the victims. 

Those against the death penalty fur
ther argue that there is no conclusive 
evidence in support of the deterrent 
effect of capital punishment and that 
reliance on the death penalty neglects 
the larger societal factors that nourish 
crime: poverty, oppression, and injus
tice. 

Many religious opponents of the 
death penalty cite the ethic of love 
and of reverence for life exemplified 
in the New Testament and in other re
ligious teachings. Still others maintain 
that capital punishment is unconstitu
tional because it is intrinsically "cruel 
and unusual" and has come to be re
garded as such over time. 

Finally, many object to the death 
penalty as inherently flawed by the in
equities of the legal system and its al
leged responsiveness to the power of 
money as well as to the influence of 
discrimination in numerous areas. 
Therefore, they argue, the impact of 
the death sentence is likely to fall 
more heavily on the poor and on mi
norities. 

Mr. President, in assessing the moral 
arguments for and against capital pun
ishment so ably assembled by Charles 
Whittier, I find it to be a myth to 
assert that there are persuasive moral 
arguments on the "pro" side of the 
ledger. 

RECOGNITION OF SENATOR 
BROYHILL 

The ACTING PRESIDENT pro tem
pore. Under the previous order, the 
Senator from North Carolina is recog
nized for not to exceed 5 minutes. 

ILLEGAL DRUGS 
Mr. BROYHILL. Mr. President, I 

rise to associate myself with the re
marks of the Senator from Florida and 
to address an issue that I feel is on the 
lips of almost every American. That is 
the concern about illegal drugs and 
drug abuse. I think that drugs are rip
ping apart families while drug abuse is 
threatening to destroy our traditional 
picture of a strong and healthy Ameri
can family. 

The daily news media are full of 
tragic stories of drug abuse and those 
who have fallen victims to it-teen
agers, young adults, and parents, too. 
Drugs are undermining our schools. 
They are costing us in the workplace. 

I feel that the news media have per
formed a great service in helping to 
raise public awareness of the drug 
problem. Never before have I seen the 
public awareness of this problem 
higher, and I think that the public is 

ready to do whatever is necessary to 
combat this growing cancer. The Sep
tember 8 issue of U.S. News & World 
Report presents findings of the poll it 
conducted. The poll revealed that the 
public's No. 1 concern now is the per
sistent spread of illegal drugs. 

I find that the Congress is aware of 
the problem and is ready to take steps 
and strong measures against illegal 
drugs. The other body has already 
passed legislation. Many of us in the 
Senate have been working to write 
similar legislation. I have no doubt 
that the Congress will pass and send 
to th~ President legislation that will 
prove effective. However, I know that 
this alone will not solve the problem. 

Cor:gress and the President can 
spend all of the money that they can 
find to fight the drug problem but it 
will never be enough unless the Ameri
can people also take up this cause. 
The :tesidents of North Carolina and 
every State must join in this war on il
legal drugs, because nothing less than 
a total commitment from all Ameri
cans cannot and will not succeed. 

Parents can make sure that their 
children are aware of the dangers of il
legal drugs. Workers can cooperate 
with employers to assure that the 
work environment is drug free. Mem
bers of business and civic groups can 
sponsor antidrug educational public 
awareness programs. And, of course~ 
citizens can cooperate with our law en
forcement officials to assure that 
those illegal acts are noted and that 
something is done to put the drug 
pushers behind bars. 

While local and State law enforce
ment officia!s and other groups are 
trying to rid our communities, our 
schools and our neighborhoods of 
drugs, the Federal Government must 
keep doing its part to stem the flow of 
illegal drugs. This requires more inten
sive searches at our borders, and 
making sure that we are working with 
other nations to stem the tide of drugs 
across our borders. 

So I call on the President to take 
whatever steps that he can, even to 
the extent of calling back for consulta
tion our ambassadors from those coun
tries which may face problems related 
to the production and transportation 
of drugs. These special consultations 
should include Members of the House 
and the Senate so that whatever meas
ures are taken will complement the 
President's foreign policy on this issue. 

Mr. President, everything is not rosy 
in this area. We must take strong 
action if we are going to succeed in 
winning the battle against drugs. 

RECOGNITION OF SENATOR 
CHAFEE 

D 1000 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 

Rhode Island [Mr. CHAFEEl is recog
nized for not to exceed 5 minutes. 

Mr. CHAFEE. Thank you, Mr. Presi
dent. 

GENERAL ACCOUNTING OFFICE 
REPORT ON TEENAGE PREG
NANCY 
Mr. CHAFEE. Mr. President, the 

General Accounting Office has just 
completed a report which I requested 
on the problem of teenage pregnancy. 
The report provides alarming but 
useful documentation on the extent of 
pregnancy among teenagers in the 
United States. 

GAO reports that few government 
programs of proven effectiveness are 
in place to address this problem. But 
the study offers us opportunities to 
find an effective solution, and I com
mend GAO for its outstanding efforts. 

Teenage pregnancy is one of the 
most distressing and challenging prob
lems facing us today. Teenage parents 
pay a heavy price in a lifetime of lost 
opportunities, and this is deeply trou
bling for those of us who want our 
young people to have the best chance 
for fulfillment, and for a future filled 
with happiness and a sense of well 
being. 

While the overall birthrate among 
teenagers has declined in the last 15 
years, the birthrate for teens under 15 
has declined very little. The birthrate 
for unmarried women aged 15 to 17 
years has risen from 23 births in 1,000 
in 1972 to 30 births in 1,000 in 1983. 

The growth in the number of births 
to single teenage girls poses special 
problems for teen mothers and their 
babies, because of the deep cycle of 
poverty which these families face. Not 
only are younger mothers less likely to 
be married, but are substantially more 
likely to drop out of school. The 
younger the mother, the less likely 
she is to have completed high school 
by the time she is in her twenties. 

The child is even at greater risk 
than the parent. A baby born to a 
young mother is significantly more 
likely to be born at a low birth weight 
and therefore faces a substantially 
higher risk of death or birth defects. 
Babies of teen mothers are also much 
less likely to receive well child care, 
and more likely to face the frightening 
experience of hospitalization within 
the first 5 years of life. Nothing is as 
tragic as unnecessary birth defects or 
the death of a baby. Many such heart
breaking outcomes could be prevented. 

The study reveals that 70 percent of 
teen mothers who have their first 
child before age 15 do not complete 
high school by age 26. Over half of 
those aged 15 to 17 also do not com
plete their education. The conse
quences for teen mothers who drop 
out of school are devastating. The visi
ble products are lives spent on the 
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margin of society with dependence on 
our welfare system. 
It has been estimated that the Fed

eral cost for teenage parenthood is ap
proximately $10 billion a year in 
health and welfare benefits. Yet the 
GAO report points out there is only 
one Federal program which is targeted 
to preventing teenage pregnancy and 
providing services to pregnant and 
parenting teeneagers and their fami
lies. The Adolescent Family Life Pro
gram had an appropriation of $15 mil
lion in this fiscal year. Nine other Fed
eral programs may provide prevention 
services and services to pregnant teen
agers, but the extent to which they 
serve this population or how much 
money is spent is not known. 

While the Federal Government has 
been slow to address the problem of 
teenage pregnancy, local communities 
have initiated many worthwile 
projects to confront this national trag-

. edy. These projects attempt either to 
prevent unintended teenage pregnan
cies, or to provide services to help 
pregnant teenagers and teenage moth
ers to avoid negative outcomes for 
both mother and child. 

In my own State, a number of inno
vative programs have been initiated to 
assist pregnant and parenting teen
agers. These programs are located in 
various settings and offer a wide range 
of services. They aim to promote 
healthy birth outcomes, to encourage 
and enable teenage mothers to remain 
in school and to discourage future 
pregnancies. An initial evaluation of 
these programs is very encouraging, 
and the possibility of replicating these 
programs in other areas of the State 
as well as the Nation is promising. 

The General Accounting Office in
vestigation reveals some positive re
sults for the prevention projects. The 
report also identifies some approaches 
with positive short-term effects on 
repeat pregnancy, maternal and child 
health status, and the reentry of teen 
mothers to school. In crafting new 
programs, the GAO suggests that they 
be kept administratively simple, that 
flexibility be encouraged, and that re
sources be targeted to unmarried, 
pregnant, or parenting teenagers. In 
addition, the GAO emphasizes the 
need for sound evaluation of projects 
undertaken in the future. We need to 
learn what works, for whom and why, 
and then disseminate that information 
for adoption in the other areas of the 
Nation. 

Millions of teenagers and their chil
dren are adversely affected by the seri
ous consequences of early childbear
ing. Certainly we must begin to reduce 
the incidence of teenage pregnancy by 
encouraging abstinence from sexual 
activity and by providing adequate 
birth control information for those 
who are sexually active. To be effec
tive, prevention efforts such as family 
life education and family planning 

must be directed at all teenagers. We 
must also work to improve the out
comes of teenage childbearing by pro
viding improved medical, nutritional, 
educational opportunities and counsel
ing services. I believe a continued em
phasis on programs in this area will be 
essential as we attempt to reshape 
Federal antipoverty efforts. 

I have introduced legislation in the 
Senate to provide increased Federal 
support to the States for services to 
teenage mothers and their children, in 
order to reduce health risks and in
crease self -sufficiency and independ
ence. I will be modifying this legisla
tion in view of the findings of the 
GAO report. 

"Teenage Pregnancy-500,000 Births 
a Year but Few Tested Programs" 
should not immobilize us, but motivate 
us into constructive action. The Feder
al Government must make a stronger 
commitment to confront the crisis of 
teenage childbearing. Investment in 
pregnancy prevention and programs 
for pregnant and parenting teens will 
have enormous future returns in both 
human and fiscal terms. 

Mr. President, I ask that the full 
text of the study be printed at this 
point in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
REcoRD, as follows: 
TEENAGE PREGNANCY: 500,000 BIRTHS A YEAR 

BUT FEW TESTED PROGRAMS 

U.S. GENERAL ACCOUNTING OFFICE, 
Washington, DC, July 21, 1986. 

B-223573. 
Hon. JoHN H. CHAFEE, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR CHAFEE: In your January 9, 
1986, letter, you asked us four questions on 
teenage pregnancy. These questions asked 
for information on the extent of teenage 
pregnancy, programs already in place, the 
effectiveness of these programs, and how to 
make future legislation maximally effective. 

Our major findings are that the problem 
is particularly severe and growing for un
married mothers under 18 years old, that 
only one federal demonstration program is 
focused exclusively on the problem, and 
that the evidence from demonstration pro
grams, while sparse, suggests two types of 
future legislation. If expansion of services is 
essential, the first type of legislation would 
be flexible but targeted and would include 
both prevention and postpregnancy services. 
The second would involve well-evaluated 
demonstrations of prevention and postpreg
nancy services that would be targeted, flexi
ble, and innovative. 

To obtain this information, we conducted 
an evaluation planning review in which we 
used four procedures. We analyzed the main 
features of two congressional bills, reviewed 
available statistics on the extent of teenage 
pregnancy, examined the characteristics of 
federal and nonfederal programs, and re
viewed evaluation studies on the effective
ness of prior programs for assisting preg
nant and parenting teenagers, as well as 
teenagers at risk of becoming pregnant. We 
compared the evidence we found to the fea
tures of the proposed legislation. <A descrip-

tion of our objectives, scope, and methodolo
gy is in appendix I.> 

We found that the extent of teenage preg
nancy has increased during the past decade 
but that birthrates for teenagers declined 
during the past three decades. Despite the 
overall decline, the birthrate for unmarried 
teenagers actually increased Thus, of the 
500,000 births to women younger than 20 
years old in 1983, 270,000 were to unmarried 
teenagers, young women at particularly 
high risk of the negative consequences asso
ciated with teenage childbearing. Further
more, the birthrate for teenagers 17 years 
old or younger did not decline as rapidly as 
the birthrate for teenagers 18 and 19 years 
old. -

The programs responding to concern 
about teenage pregnancy have tried two 
general approaches. The first represents ef
forts to prevent teenage pregnancy. The 
second provides services to teenagers who 
become pregnant and to parenting teen
agers. Within these two general approaches, 
we identified somewhat distinct strategies 
that differ in the location within which 
services are provided, the types of services 
that are provided, and who they are provid
ed to. 

Our analysis of two key bills-your pro
posal in S. 938 and Senator Daniel P. Moyni
han's proposal in S. 1194 to amend the Aid 
to Families With Dependent Children 
<AFDC> program-reveals several differ
ences in the approaches that are offered. 
Your proposal is targeted at a specific 'group 
<poor teenagers younger than 18), it is flexi
ble with respect to the comprehensive serv
ices that could be provided to pregnant 
teenagers, and its administrative structure 
is relatively straightforward. Senator Moy
nihan's proposal is targeted more broadly 
<including teenagers eligible for AFDC and 
selected young women with children young
er than 6), it is prescriptive <in the sense 
that a specific set of services is to be provid
ed), it involves prevention and postpreg
nancy services, and it is administratively 
complex because it entails extensive coordi
nation across five federal programs. 

Many federal programs are currently rele
vant in some measure to pregnant or par
enting teenagers. However, only one, the 
Adolescent Family Life Program <AFL>, is 
uniquely targeted to preventing teenage 
pregnancy and to providing services to preg
nant and parentin~ teenagers and their 
families. Nine other federal programs may 
provide services to these groups; three make 
teenagers a primary target group. Unfortu
nately, there is few available data on how 
much money these federal programs spend 
on pregnant and parenting teenagers. 

With the two legislative proposals in 
mind, we asked, "What is known about the 
effectiveness of prior projects on teenage 
pregnancy?" Although common sense, logic, 
and prior research can provide useful infor
mation, we focused our review on evalua
tions of projects similar to those proposed 
in the two bills. Evaluations of the preven
tion-only projects revealed some positive re
sults, but across the studies there were no 
consistent or large effects on fertility or 
contraception. For the postpregnancy 
projects, the evidence shows some positive 
short-term effects on repeat pregnancy, 
child health status, and the return to high 
school. However, flaws in the research de
signs limit the utility of this evidence for 
structuring new legislative proposals. Spe
cifically, few of these studies had credible 
research designs. Even for those whose de
signs were credible, the ability to generalize 
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from them to typical service settings is un
certain and the long-term benefits of these 
services is unknown, because only one as
sessment of outcomes extended beyond 24 
months. 

However, these studies did reveal imple
mentation problems that should be antici
pated when new programs are developed. 
For example, the lack of public support and 
barriers to client participation were identi
fied as important obstacles to program oper
ations. Media campaigns and other special 
attention to these factors during a new pro
gram's development could improve its 
chances for success. . 

With regard to your question on the impli
cations of our review for future legislation, 
two tactics seem feasible. First, if expanding 
the provision of services is essential, it 
would seem justifiable to target services to 
the teenagers who have the highest risk of 
experiencing negative consequences-that 
is, young and unmarried teenagers. In addi
tion, flexibility is warranted, since we un
covered no convincing evidence to support 
the notion that the most comprehensive 
services were more effective than the least 
comprehensive. Program implementation 
and coordination problems argue for an ad
ministratively simple program structure. 

Second, our review points to a role for the 
federal government that, as an alternative 
to installing a program that expands the 
provision of services, would feature the pro
motion of innovations, sound comprehensive 
evaluation of these innovations, and the dis
semination of programs <or their compo
nents) that work. The rationale for this is 
twofold. First, we identified numerous state 
and local programs that seemed promising, 
but the evidence for their effectiveness was 
frequently either lacking or ambiguous. 
While there is a large eligible population, 
we do not know whether the services on 
which these projects depend are adequately 
available in many localities. Consequently, 
we can neither say how much a full-scale 
program might cost nor argue for installing 
it before the evidence is in. Second, many 
innovative ideas are being tried across the 
nation, and plausible approaches are emerg
ing from research on questions about, for 
example, the sexual decision-making among 
unmarried teenagers . .Identifying and test
ing these ideas, with the thought of dissemi
nating the promising practices to state and 
local agencies, could be a cost-effective way 
for the federal government to help address 
public concern about teenage pregnancy. 

Officials of the Office of Adolescent Preg
nancy Programs of the U.S. Department of 
Health and Human Services reviewed a pre
vious draft of this report, and their com
ments were considered in writing the final 
report. Since we relied upon summaries of 
AFL interim findings, agency officials of
fered us access to the original source materi
al. We were unable to review the material in 
time to inlcude it in this report. Officials 
told us, however, that we had accurately 
portrayed the state of the art in the evalua
tion of teenage pregnancy programs. 

Copies of this report will be made avail
able to persons who request them. If you 
have any questions or would like additional 
information, please call me (202-275-1854) 
or Dr. Lois-ellin Datta <202-275-1370). 

Sincerely, 
ELEANOR CHELIMSKY, 

Director. 

BRIEFING REPORT 

BACKGROUND 

Senator John Chafee asked us to assess 
the wide range of current programs and leg
islative proposals to address the public con
cern about teenage pregnancy among the 
poor. We selected for examination two legis
lative proposals on the grounds of their spe
cial interest, as well as to maximize the di
versity of approaches to be considered in 
our review. Senator Chafee's proposal, S. 
938, and Senator Moynihan's proposal, S. 
1194 <section 6), both describe programs of 
comprehensive services that would be pro
vided exclusively to pregnant and parenting 
young women. The bills differ on the scope 
of services that would be provided, the types 
of clients who would be served, and the ad
ministrative and financing arrangements 
that would be required. Senator Moynihan's 
bill also differs from Senator Chafee's in 
that it proposes a pregnancy-prevention 
program. 

We organized our examination of these 
proposals around four questions: 

1. What is known about the extent of 
teenage pregnancy? 

2. What solutions have been tried? 
3. What is known about the effectiveness 

of these solutions? 
4. What implications does this knowledge 

have for the structuring of new legislation? 
Focusing on the main features of the two 

bills, we examined information on the 
extent of the teenage pregnancy problem 
that is relevant to the target populations 
specified in the two bills; reviewed the char
acteristics of existing federal programs pro
viding relevant services; and examined pub
lished studies on the effectiveness of pro
grams for preventing teenage pregnancy 
and for providing related services. 

At least four sources of information could 
be drawn upon in assessing whether a pro
posed program might have the results in
tended: common sense, logic, plausible 
theory based on research, and evaluations 
of the effectiveness of prior interventions. 
We focused our review on the source we 
thought would provide the most directly rel
evant information: program evaluations. 

The 70 documents we reviewed supplied 
information about a wide range of program 
services and administrative and financing 
arrangements. The studies also described 
the difficulties of implementing programs. 
However, less than half of the evaluations 
included comparison data, and few used re
search designs adequate for evaluating the 
effectiveness of a project. 

[Figures 1 thru 7 not reproducible for the 
Record.] 

In appendix I, we describe our methodolo
gy-the evaluation planning review-L."l 
detail. Appendix II is a bibliography of gen
eral references, including the evaluation 
studies we reviewed. <A bibliography of all 
the documents we reviewed and brief de
scriptions of the specific studies we em
ployed in our analyses are available on re
quest.) 

What is known about the extent of teenage 
pregnancy? 

In 1983, there were 500,000 live births and 
more than 1 million pregnancies in the 
United States to women younger than 20. 
While teenage pregnancy rates increased 
during the past decade, teenage birthrates, 
overall, declined. Although reliable informa
tion is not available on the extent of teen
age pregnancy and births among the poor, it 
is known that birthrates are increasing for 
unmarried teenagers and have barely de-

clined for very young teenagers-two groups 
at particular risk of negative health, educa
tional, and social outcomes. Additionally, 
the number of births to unmarried teen
agers varies dramatically by state of resi
dence. 

Teenage pregnancy rates have increased 
while birthrates have declined overall 

Combining data from surveys of health 
care providers with federal natality statis
tics to include births, abortions, and miscar
riages, the Alan Guttmacher Institute has 
estimated that teenage pregnancy rates 
have increased. 

In 1972 <the first year for which data are 
available), about 95 in every 1,000 women 15 
to 19 years old became pregnant; in 1981 
<the year of the most recent data), the rate 
was estimated at about 111 in 1,000. 

Teenage birthrates, however, have de
clined, mirroring the decline in birthrates 
for all women. 

In 1952, the overall birthrate wac: 86 in 
1,000 among women 15 to 19 years old; in 
1972, the rate was 62 in 1,000; and in 1982, 
the rate was 53 in 1,000. <In 1983, the year 
of the most recent data, the rate was 52 in 
1,000.) Increased abortion rates for teen
agers are believed to account for most of the 
differences in the pregnancy and birth 
trends. 

Limited in/ormation is available on the 
extent of teenage pregnancy among the poor 

Compared to women who delay their 
childbearing, women who bear children 
before the age of 18 generally experience 
more birth complications and show deficits 
in educational attainment and income. 
Their children have been found to have a 
higher risk of congenital defects, childhood 
disease, and developmental lags than chil
dren of mothers in their twenties. Teenage 
childbearing in the context of poverty is be
lieved to increase the probability of these 
negative consequences and to require addi
tional health and social services to avert 
these consequences. 

To estimate the extent of teenage preg
nancy among the poor-and, thus, the need 
for additional services-we investigated nine 
government and private data bases on fertil
ity, income, and teenagers. We found that 
no reliable estimates of poor pregnant and 
parenting teenagers are readily available, 
for a variety of reasons: Mothers' income in
formation is not included in birth records; 
household income information is not accu
rately reported in surveys of teenagers; Gov
ernment fertility surveys have excluded 
teenagers younger than 18 from their sam
ples; and the standard national survey of 
household income reports the number of 
families with income below the poverty level 
but excludes from its count families headed 
by teenagers <or others) that reside in larger 
households. 

Therefore, to identify the populations 
most in need of services, we examined the 
available data on other characteristics of 
teenage births that research has identified 
as being associated with negative outcomes 
for teenage pregnancy: Age, marital status, 
and education. 
Increasing proportions of pregnant and par

enting teenagers are at risk of negative 
outcomes 
Although birthrates have declined for 

teenagers as a whole, they have not declined 
for some who are at particularly high risk of 
the negative consequences of childbearing. 

The rate for older teenagers <18 to 19) de
creased dramatically after 1970, but the rate 
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for younger teenagers <15 to 17> did not de
crease as much. 1 

The birthrate for very young teenagers 
<younger than 15> barely declined at all; 1.2 
in 1,000 gave birth in 1972, and in 1982, the 
rate was 1.1 in 1,000. 

The rate for unmarried teenagers <15 to 
19> rose from 23 in 1,000 in 1972 to 29 in 
1,000 in 1982, resulting in 270,000 births <30 
in 1,000) in 1983. 

It appears that not only are younger 
mothers less likely to have married or com
pleted high school by the time of a birth 
but that also the younger the mother, the 
less likely she is to have completed school 
by the time she reaches her twenties. <See 
tables end of article.> 

The numbers of births to unmarried 
teenagers vary by state 

We analyzed unpublished National Center 
for Health Statistics data by state on births 
in 1983 to unmarried teenagers. As table 2 
on the next page shows, the prevalence of 
such births differs dramatically according to 
state of residence. 

Seven states had 10,000 or more births to 
unmarried teenagers: California, Florida, Il
linois, New York, Ohio, Pennsylvania, and 
Texas. 

Eleven states had fewer than 1,000 such 
births: Arkansas, Delaware, Idaho, Mon
tana, Nevada, New Hampshire, North 
Dakota, Rhode Island, South Dakota, Ver
mont, and Wyoming. 

About 80,000 babies were born to unmar
ried teenagers in the 13 states and the Dis
trict of Columbia, in which the last decenni
al census showed that nearly 15 percent or 
more of the population earned incomes 
below the poverty level: Alabama, Arkansas, 
the District of Columbia, Georgia, K_en
tucky, Louisiana, Mississippi, New Mexico, 
North Carolina, South Carolina, ~ou.th 
Dakota, Tennessee, Texas, and West Vrrgm
ia. 

CURRENT APPROACHES AND PROPOSALS FOR 
ADDRESSING TEENAGE PREGNANCY 

Communities across the nation currently 
offer a broad range of programs addressing 
teenage pregnancy. The programs generally 
attempt either to prevent unintended teen
age pregnancy or to provide services to 
assist pregnant teenagers and teenag~ moth
ers in preventing some of th~ negative con
sequences for mother and child. The fe~eral 
role appears limited at present to a smgle 
demonstration program aimed solely at 
these activities and nine other grant pro
grams that provide services relevant to teen
age pregnancy for the general population. 
The legislative proposals by Senator Chafee 
and Senator Moynihan would create new 
grant programs to expand services targeted 
exclusively to pregnant and parenting 
young women. 
Existing programs describe a wide variety of 

approaches · 
Reviews of the program literature, which 

include surveys of state and local govez:n
ment agencies, have uncovere? a wide varie
ty of approaches to preventmg pregnancy 
and providing assistance to teenagers who 
are pregnant or mothers. Although some 
local sponsors provide both prevention and 
assistance services, we have separated these 
two program types, for convenience. 
Projects frequently resemble hybrids. We 
found the five types of prevention programs 

• In 1983, the year of the most recent data, the 
birthrate was 78 in 1,000 women 18-19 years old, 32 
in 1,000 women 15-17 years old, and 1.1 in 1,000 
younger than 15. 

and five types of service programs that we 
list in table 3 and table 4. 

The current Federal role is limited 
The size of the federal government's role 

in the variety of existing programs is not 
precisely known but appears limited. While 
several federal grant programs are relevant 
to teenage pregnancy programs, informa
tion on the number of pregnant a.I1d parent
ing teenagers who are served and on the 
amount of federal funds spent on this sub
population is available at the federal lev~l 
for only one of these programs. 

Only one program serves teenage mothers 
exclusively-the AFL program. Its .fi~cal 
year 1986 appropriation was $15 milllon, 
and it funded prevention and service demon
stration projects and research on the ante
cedents and consequences of the problem of 
teenage pregnancy. 

Three grant programs have pregnant and 
parenting teenagers as a target group: 
Family Planning Services <which targets all 
teenagers>; Employment Training Servi~es 
for the Disadvantaged, under the Job Tram
ing Partnership Act <JTPA>; and the Special 
Supplemental Food Program for _wom«:n, 
Infants, and Children <WIC>. Nat10nal m
formation on funds allocated to teenagers 
through these programs is not maintained. 

Six programs provide services relevant to 
poor pregnant and parenting teenagers: the 
maternal and child health block grants and 
the social services block grants, the program 
for community health centers, employment 
services and job training grants <demonstra
tions under the JTPA), child welfare grants, 
and community services block grants. Na
tional information on funds allocated by 
these programs to pregnant and parenting 
teenagers is not maintained. 

Although the expenditures of these pro
grams on teenage pregnancy are not known, 
the federal role appears to be secondary to 
the local one. A national survey of the 153 
largest U.S. cities in 1979-80 asked .l~cal 
health and education department officials 
about special programs for pregnant teen
agers. Of the 127 responding cities, 90_ re
ported that special programs were provided 
and that most of these received public funds 
from one or more sources: 67 percent re
ceived local funds, 59 percent received state 
funds and 47 percent received federal 
funds: Neither the amount received nor the 
share of total funds was reported. 

State and local funds came predominantly 
from education departments; federal funds 
came primarily from the block grants for 
~naterial and child health and for social 
services. Across these government levels, 70 
percent of these cities reported that educa
tion funds were a source of support for spe
cial programs for pregnant teenagers, 33 
percent reported health funds, and 12 per
cent reported welfare or social service funds. 

Current proposals to expand services for 
teenage pregnancy 

The legislative proposals we reviewed, 2 
among more than 20 current proposals on 
teenage pregnancy, both provide for new 
service programs exclusively for pr_egn~t 
and parenting young women. They differ m 
flexibility and scope of services, types of cli
ents, and complexity of administrative ar
rangements. 

Senator Chafee's bill, S. 938, proposes a 
flexible service program that would provide 
any of a variety of assistance and support 
services for pregnant teenagers and young 
mothers. The proposal's objectives are rela
tively modest: to provide assistance and im
prove the availability of comprehensive 

services to these young families <see figure 2 
on the next page). Only one outcome is ex
plicitly mentioned: to prevent unintended 
repeat pregnancies among these young 
mothers. 

In contrast, Senator Moynihan's bill, S. 
1194 <section 6), proposes a highly prescrip
tive program of specific assistance and sup
port services intended to help poor young 
mothers achieve self-sufficiency and avoid 
long-term welfare dependence. Several ob
jectives are explicitly mentioned: ensuring 
the health of mother and infant and ena
bling the mothers to complete high school 
and acquire job skills and employment and, 
thus economic self-sufficiency. This propos
al c~ncentrates on preventing the negative 
economic consequences typically associated 
with teenage childbearing by targeting serv
ices to young women who have not complet
ed high school and by requiring participa
tion in a program leading to a diploma. 

Senator Moynihan's bill also proposes a 
pregnancy-prevention program that is oper
ationally more flexibile than his service pro
gram but similarly specific on strategies for 
meeting its objectives. This program as
sumes that a lack of alternative education 
and career plans is a precipitating factor of 
teenage pregnancy and the economic de
pendence of teenage mothers. H<?wever, sp~ 
cific services would not be requrred in this 
program, and two strategies for preventing 
teenage pregnancy are acknowledged: the 
postponement of sexual activity and the use 
of contraception. 

These two bills also differ in their admin
istrative and financial arrangements. Sena
tor Chafee's bill proposes new grants to 
public and private nonprofit agencies and 
contains the following key features. 

It is flexibile, proposing to provide any of 
the following services: comprehensive pre
natal and postpartum care, well-child care 
for infants, comprehensive family-planning 
services, educational and vocational counsel
ing, family-life and parenting ed';lcation, 
counseling services, and other services de
signed to improve the availability of com
prehensive assistance services. 
It is targeted to pregnant teenagers and 

mothers who are younger than 18 at the 
time of birth. 

The proposed funding level for fiscal year 
1986 was $30 million. . 
It is, administratively, relatively straight

forward. 
Senator Moynihan's bill proposes new 

grants to state agencies administering 
AFDC and has the following key features. 

It is prescriptive, requiring that all the . 
following services be provided: educational 
and vocational services; the coordination of 
services otherwise available, directed at the 
health 'needs of mother and child; other 
services designed to improve the availability 
of comprehensive assistance services, includ
ing child care, transportation, and individ
ual needs assessment and written plans to 
assist in case management. 

It is broadly targeted. Program A would 
serve all teenagers eligible for AFDC, and 
Program B would serve women younger 
than 25, whether pregnant or parents, who 
are eligible for AFDC. 

Its proposed funding level for fiscal year 
1986 is 2 percent of a state's AFDC pay
ment . . 

It is, administratively, relatively complex, 
requiring federal, state, and local coordina
tion across two executive agencies <the U.S. 
Department of Health and Human Services, 
HHS, and the U.S. Department of Labor, 
DOL> and five programs <the programs 
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under the Job Training Partnership Act and 
the maternal and child health block grants, 
social services block grants, and the family 
planning programs, together with the Com
munity Work Experience and the Work In
centive programs, CWEP and WIN>. 

THE EFFECTIVENESS OF PRIOR PROGRAMS 

Care is needed in interpreting the data we 
present on the programs' effectiveness. 
Flaws in most of the study designs leave 
open the possibility that factors other than 
program participation influenced the re
sults. Further, the projects reported in the 
literature may not represent hundreds of 
projects operating around the nation, many 
of which do not have published evaluations. 
Finally, we attempted to identify the most 
important studies, but some were unavail
able during the short period of our review 
and others may have eluded our search. 

The in/onnation on the effectiveness of 
preventing pregnancy is limited 

We reviewed all the studies of projects we 
identified in our search as having pregnancy 
prevention as an objective, regardless of a 
project's approach. However, there was only 
limited information on their effectiveness 
on conception and fertility. Only 11 of the 
24 studies provided comparison data, and 
only 2 of the 5 interim evaluations of the 
AFL demonstration projects on the preven
tion of pregnancy included comparison data. 
<The results of these 13 studies are shown in 
table III.2 in appendix III. The outcome 
data in which we have the most confidence 
are highlighted in the table.) Our analysis 
indicated the following. 

The information on effectiveness is limit
ed, but there were some positive results and 
no demonstrated failures. For example, an 
intensive interpersonal-skills program re
ported positive short-term results in the use 
of more reliable, medical methods of contra
ception. It also appears that increases in 
teenage enrollment in family planning clin
ics are associated with reductions, although 
small, in teenage birthrates. 

While there is no strong evidence that the 
sex education typically available in schools 
reduces teenage pregnancy, there is also no 
evidence that it encourages sexual activity, 
which some have feared. 

School-based teenage health clinics that 
include family planning services are fre
quently associated with reduced teenage 
birthrates but have not provided conclusive 
evidence that the programs were responsi
ble for these declines. 

The evidence is insufficient for concluding 
that some types of services are more effec
tive than others. Two comprehensive health 
clinics, one school-based and the other hos
pital-based, appeared equally successful in 
maintaining the use of reliable contracep
tion. Since we do not know what other serv
ices the family planning clinics may have 
provided to teenagers <such as counseling), 
we cannot determine which services were re
sponsible for the apparent success. 

The in/ormation on the effectiveness of 
comprehensive service programs is limited 
Both of the legislative proposals we re

viewed intend to increase the availability of 
comprehensive assistance services to preg
nant and parenting teenagers. Because they 
would authorize numerous services in addi
tion to the traditional perinatal health care 
and parenting education programs, we fo
Cused on comprehensive service projects. We 
found that these projects provided only lim
ited information on the effectiveness of the 
explicit ·objectives of the two target propos
als: preventing unintended repeat pregnan-

cies, ensuring the health of mothers and 
their children, and enabling the mothers to 
complete high school, acquire job skills, and 
achieve economic self -sufficiency. 

Only 9 of the 37 studies we reviewed pro
vided comparison data with which to evalu
ate their results. Additionally, 5 of the 9 
AFL projects had interim evaluations that 
included comparison groups in their designs. 
<The results reported by these 14 studies are 
shown in table III.3; those we have most 
confidence in are highlighted.) Our analysis 
indicated the following. 

The teenage mothers who were enrolled 
in service programs providing a range of as
sistance that included prevention services 
had lower fertility rates than teenagers in 
similar communities without such programs. 
Additionally, the programs reported in
creased use of birth control in the first year 
after delivery. 

Positive results were reported in other 
areas as well, including child health status 
and mother's school attendance and attain
ment. Teenagers receiving a broad array of 
services had no fewer complications and no 
healthier infants at delivery than teenagers 
receiving at least prenatal health care, but 
their children were more likely to receive 
regular health checkups. Teenage mothers 
enrolled in multiservice programs were more 
likely to return to school and, thus, to com
plete more years of school after delivery 
than nonparticipants, but there was no 
strong evidence of improved graduation 
rates. 

However, because of limits in study de
signs, several cautions are needed in inter
preting these findings. First, few studies 
had controls adequate to exclude plausible 
explanations <other than comprehensive 
services> of their results. For example, few 
"comparison" groups were truly compara
ble. Therefore, our conclusions regarding 
fertility and school enrollment are based on 
only three studies each, our conclusions on 
mother and infant health on six. 

Second, these are short-term results, gen
rally limited to 1 year. No differences in fer
tility of school enrollment were found be
tween participants and nonparticipants 
after 2 years. Partly because of the short
term nature of these studies, they provide 
no evidence on whether the participants 
were more likely to be economically self -suf
ficient, a relatively long-term objective for 
teenage mothers. 

Finally, many of these programs were spe
cial demonstrations, so that it is difficult to 
generalize from their results to what might 
be expected in typical, ongoing service pro
grams. 

In summary, numerous programs provide 
a wide range of services, but the effective
ness of only a few have been tested empiri
cally. Only a few of the projects we re
viewed provided the full range of services 
under the conditions proposed in Senator 
Moynihan's bill. <In tables III.4 through 
III.8, we show the services and strategies 
employed in these projects.> 

We found no strong evidence that provid
ing comprehensive services produced results 
that were more pesitive than the results of 
providing a more restricted set of services. 
Positive results were found for the more 
comprehensive as well as the less compre
hensive projects. 

There were few convincing tests of the 
value of specific sets of services. Most 
within-study comparisons did not specify 
the services received by the comparison 
groups. Although one AFL project did test 
the value of peer counselors' services in ad-

dition to the full range of services, it did not 
find positive results consistently across the 
measured outcomes. 

There were too few adequate studies and 
too much diversity in the sets of service 
they represented to permit an independent 
evaluation of the effectiveness of specific 
service components. 

IMPLICATIONS FOR FUTURE LEGISLATION 

Our review of the extent of the problem 
of teenage pregnancy and the effectiveness 
of efforts to address it can be summarized in 
terms of what is and is not known. This 
summary serves, in turn, as the basis for our 
obervations about the feasibility and prom
ise of the two proposals for new programs 
and the implications for future legislation. 

What is known? 
The literature provides some information 

on three topics that help in assessing the 
two legislative proposals: the size of the eli
gible populations, potential benefits, and 
implementation difficulties observed for 
current programs. 

1. Large eligible populations. Recent sta
tistics show that the eligible population is 
potentially large. About 44 percent of births 
to unmarried teenagers occur in seven states 
reporting a high incidence of such births. 
The data are not sufficient to estimate pre
cisely how many individuals might be eligi
ble under the two bills, but rough estimates 
can be derived from the data through 1984. 
We estimate that about 1 million teenagers 
would be eligible for services under S. 938, 
or up to 2 million if the fathers are includ
ed. For S. 1194, our estimates are as high as 
2 million for the prevention program and 
600,000 for the services program <see table 5 
on the next. page). The latter figures are 
overestimates because the income data were 
available only in relation to the federally 
defined poverty level, which is generally 
higher than the states' income standards of 
eligibility for AFDC. 

2. Probable benefits but uncertain cames. 
The results of several projects appear prom
ising, if not conclusive. Family planning and 
comprehensive health clinics, as well as in
tensive interpersonal-skills training, have 
reportedly affected either the short-term 
use of contraceptives or fertility. The com
prehensive and the more limited programs 
for pregnant teenagers and teenage mothers 
reported, in a variety of settings, results 
that seem encouraging for infant health, 
short-term fertility, and return to school. 

3. Feasibility concerns. Some of the prob
lems commonly identified in the literature 
and mentioned by program administrators 
in a recent 50-state survey include the fol
lowing: 

Lack of public understanding about the 
size and scope of the problem; 

Community ambivalence toward the issue, 
making the programs unpopular; 

Lack of support services to improve pro
grams' accessibility for clients; 

Agency rivalries and incompatible proce
dures; 

The immaturity and limited resources of 
the teenagers, compared to adult clients; 

Unstable funding sources; 
Lack of coordination among existing serv

ices; and 
Insufficient or nonexistent services to co

ordinate <see U.S. House of Representatives, 
1986, item A22 in the bibliography in appen
dix II>. 

Programs could increase their chances of 
success by attending to these factors during 
the program development stage. Media cam
paigns educating the public about the 
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extent of teenage pregnancy and its serious 
consequences could help gain program sup
port. Research and evaluation suggest 
promising strategies for overcoming some of 
the other barriers. The case-management 
approach required in Senator Moynihan's 
proposal has been associated with the re
ceipt of more service and more types of serv
ices. The proximity and accessibility of 
school health clinics is reported to permit 
better followup and, thus, improve teen
ager's use of contraceptives. Evidence sug
gests that the clients who receive more 
rather than less service or continued service 
show greater success. These individuals may 
be more motivated than others who termi
nate their participation early, but participa
tion may nevertheless be hindered by bar
riers that are frequently beyond their con
trol-lack of transportation and child care 
and conflicts with work or school, for exam
ple. Thoughtful program development could 
address these factors. 

What is not known? 
The evaluations of efforts addressing 

teenage pregnancy leave several critical 
questions unanswered. In particular, we do 
not know the factors responsible for what 
works and what does not work; availability 
of resources in the field; and additional 
costs for service delivery. These gaps in 
knowledge influence the confidence we can 
place in projections about the likely effects 
of the proposed legislation. 

1. What factors are responsible? In most 
instances, the evaluations that we reviewed 
tested whether the provision of a composite 
set of services resulted in benefits to the cli
ents. Looking across the projects, we found 
various combinations of services, different 
settings, different treatment modalities, and 
different types of clients. The results for 
the participants were typically compared to 
the results for individuals who received 
"customary" services that were in some way 
distinct from treatment under a project. 
Given these test conditions, it is not possible 
to determine whether all services worked, 
whether some were more essential than 
others, or whether some had no value at all. 

Further, when "customary" services (pri
vate prenatal care, peer and parental coun
seling, locally available professional counsel
ing, and so on> are used as the basis for as
sessing program effectiveness, it is quite 
possible that both customary and compre
hensive services may be effective <relative to 
providing no services at all). Thus, the prior 
assessments leave important questions un
answered: Does the program work or not? 
Does it work, or not work, as a whole or as a 
result of a single component? Which compo
nents are responsible for the positive and 
which for the negative outcomes? Answers 
to these questions would require research 
and evaluation practices that are more so
phisticated than appear in the literature. 

2. What are the resources in the field? 
Many federal, state, and local programs can, 
or could, provide relevant services, but there 
is little information on who is being served, 
on what programs are available, and on 
whether all relevant services are available 
for coordination. According to a 1986 report 
by the House Select Committee on Chil
dren, Youth, and Families, only some of the 
50 states in a 1985 survey could report on 
how much of their federal block grants and 
other federal funds were spent on adoles
cents or how many adolescents were served 
by programs using these funds <see item 
A22 in the bibliography>. This is partly be
cause of the absence of reporting require
ments for expenditures under the social 

services and maternal and child health pro
grams, the two block grants that constitute 
the major source of relevant federal funds. 
However, the state officials who did respond 
indicated that only a small proportion of 
these funds were to programs serving teen
agers. 

More importantly, 26 states in the 1985 
survey discussed above responded that exist
ing services in their states were inadequate 
for addressing the needs of pregnant and 
parenting teenagers. In the 1979-80 survey 
of the 153 largest U.S. cities 90 of the 127 
cities that responded indicated that they 
had special programs for pregnant teen
agers, usually sponsored by a local educa
tion agency. The most common types of 
service were counseling <92 cities>. special 
education <84), nutrition <84), family life 
education <84), and sex education <81>. Day 
care was the most frequently mentioned 
unmost need of pregnant teenagers and 
teenage parents (39) cities), and this was fol
lowed by job and vocational assistance <31), 
funds <23), continuing education <22), and 
parenting education (20).2 

3. What are the costs of providing sero
ices? The available evaluation reports do 
not provide information sufficient for deter
mining the likely cost of providing compre
hensive or coordinated services. Very few 
project reports described their program 
costs, and those that did used quite differ
ent calculation procedures. At one extreme, 
a hospital-based comprehensive program es
timated that it cost $775 per mother and 
child beyond the cost of the pregnancy for 
making social service referrals and provid
ing weekly family planning and group coun
seling sessions during the pregnancy and 2-
year follow-up period. The $775 included 
overhead for administration and space but 
excluded the hospital salaries and other 
overhead associated with the basic perinatal 
health services. At the other extreme, Burt 
and Sonenstein estimated, from their review 
of several comprehensive service projects, 
that the 1-year costs of a comprehensive 
package ranged from $5,426 to $7,664 for 
pregnant clients and $5,500 to $9,592 for cli
ents entering the program after delivery, de
pending on when the client began receiving 
AFDC <see item A3 in the bibliography). 
These costs included all medical and educa
tional services as well as AFDC benefits and 
child care. 

The varying definitions of cost and their 
resulting values reflect one of the crucial 
difficulties in estimating the costs of the 
programs proposed in the two bills. If many 
of the intended services are already avail
able through other funding sources, the 
costs of coordination could be limited to the 
salary of a case manager and the associated 
overhead. However, if the intended services 
do not already exist or are operating at full 
capacity, additional funds will be required 
to provide services under the intentions of 
the bill. Since there is no adequate current 
information on the services that are now 
being provided or on whether their pro
grams are being operated at full capacity, it 
is not possible to estimate the costs of the 
proposed programs. 

S. 1194 proposes that funds for compre
hensive service and prevention programs to
gether not exceed 2 percent of the federal 
share of a state's expenditure for the AFDC 
program. In fiscal year 1985, the federal 

2 In the originial survey, 92 cities were reported 
as supplying counseling services. We could not rec
oncile this number with the total number of re
spondents. which was 90. 

share of AFDC expenditures <including ad
ministrative expenses> was $8.96 billion for 
all states; 2 percent of this would represent 
$179 million for the national program. This 
is substantially more than the $30 million 
proposed in S. 938 for service projects-and 
more than the $15 million currently being 
spent for the AFL demonstration projects. 

However, the states' shares of 2 percent of 
the federal AFDC payment vary dramatical
ly, according to the 1985 figures. Nevada 
would receive $116,890, or the smallest 
amount, but it had 781 births to unmarried 
teenagers in 1983, resulting in $150 per po
tential client. In contrast, California would 
receive the largest amount, $33,075,170, but 
it has 28,841 such births in 1983, resulting in 
$1,174 per potential client. These figures are 
very rough but point to the difficulty of al
locating resources equitably for these pro
grams. 

Options for future legislation 
Since there appears to be an unmet need 

for services for pregnant teenagers, but 
much uncertainty about which services are 
most effective, we believe that at least two 
distinct avenues could be pursued in future 
legislation: <1 > expanding services where 
they are most needed and <2> supporting 
well-evaluated demonstrations of innova
tive, flexible, and clearly targeted programs. 

OPTION 1: THE EXPANSION OF SERVICES 

If the expansion of service programs is es
sential, then adequate targeting, flexibility, 
and administrative simplicity are likely fac
tors of their success. 

Targeting unmarried women younger than 
18 years old seems justified by trends in fer
tility and by studies suggesting that as 
mothers, these women are most likely to be 
poor and their children most at risk. Target
ing high-incidence states or the states with 
few existing resources may also be justified. 

Flexibility in terms of what services may 
be provided seems justified by the lack of 
evidence on the benefit of specific groups of 
services and by the relatively high cost of 
·comprehensive services. 

Administrative simplicity seems justified 
by experience with the programs that re
quire extensive coordination across agencies 
and funding sources and by the concerns 
that have been reported about programs on 
teenage pregnancy. Of course, targeting to 
selected high-risk teenagers will automati
cally reduce the administrative complexity 
of a program. For example, targeting serv
ices to very young teenagers will require less 
coordination with agencies responsible for 
job training, unless enrollment periods are 
planned for longer terms than provided for 
in past demonstration projects and fully 
operational service projects. 

OPTION 11: SUPPORTING INNOVATION 

Alternatively, federal efforts addressing 
teenage pregnancy could be focused on a 
three-pronged approach that encourages in
novative models, evaluates them, and dis
seminates those that have been tested and 
appear to be promising. While the AFL leg
islation mandated demonstration and eval
uation of innovative approaches, it did not 
mandate the characteristics of those evalua
tions and it limited the funds for evaluation 
to 5 percent of each project grant. 

Federal, state, and local reactions to teen
age pregnancy have resulted in the develoP
ment and implementation of quite different 
approaches. For example, Wisconsin law re
quires teenagers' parents to assume finan
cial responsibllity for the costs of rearing a 
teenagers' infant; some programs in other 
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states encourage greater and more produc
tive communication and understanding be
tween teenagers and their parents regarding 
sexuality. There is little available evidence 
on the results of these approaches-they are 
either too new or not yet comprehensively 
evaluated-but on the surface, they appear 
promising and have received considerable 
media attention. 

Within the past few years, new research 
studies have pointed to other promising ap
proaches. They include providing vocational 
assistance to young fathers, providing aca
demic assistance and counseling to teen
agers at risk of dropping out of school 
before pregnancy, and developing a pregnan
cy-prevention curriculum from models of 
the influence of beliefs and attitudes on the 
behaviors conducive to general good health. 
Some of these approaches, such as provid
ing job training and job-search assistance to 
fathers, are being implemented under the 
AFL program, but comprehensive evaluative 
information is not yet available. 

In our brief review, we were unable to ex
amine comprehensively the results of the 
large body of research on the prevention of 
teenage pregnancy and the consequences of 
teenage childbearing. A panel of the Nation
al Academy of Sciences is about to complete 
a study that may help identify promising 
practices for future innovations. 

Sound evaluation is essential. Federal sup
port of innovative programs is certainly not 
a new concept, but our review of prior eval
uations shows that, despite a substantial in
vestment of effort, there is little credible 
evidence on how well, if at all, these pro
grams work. Deciding whether a program 
model is promising enough to be considered 
by other state and local agencies depends on 
sound evaluative evidence. 

Without having detailed infonnation on 
the specific programs that might be imple
mented, it is difficult to specify how to con
duct evaluations so that technically sound 
and useful evidence will be produced. How
ever, some general features can be outlined. 
Given the emphasis on identifying whether 
programs work, why they work, and for 
whom they work, the following evaluation 
considerations should be addressed. 

To determine whether innovative services 
or other factors are responsible for intended 
changes in important outcomes, evaluation 
designs must include a basis for comparison. 
This should be obtained from analyses of 
data on comparable individuals who do not 
receive the innovative services or analyses 
of time-series data. This does not mean that 
individuals in comparison groups must be 
denied services. They could be provided 
"customary" services that do not include all 
the features of the innovative program. 

A description of the innovative program 
and its components, clients' characteristics, 
and type and amount of services should be 
detailed enough to allow its implementation 
in other service settings, if, of course, it is 
thought effective. The services provided to 
individuals in the comparison group should 
also be described in detail. 

Outcome measures should be relevant to 
the specific objectives of the innovative 
project; comparable data collected across 
projects should facilitate between-project 
comparisons. 

The measurement of intermediate and 
long-range outcomes should be scheduled to 
ensure that sufficient time elapses for pro
gram outcomes to be demonstrated, if the 
program is successful and has durable bene
fits. 

Results should be reported in detail suffi
cient to allow readers to assess the validity 
and integrity of the conclusions. 

At present, only a few projects have ap
proximated this level of evaluative effort. In 
the past, credible evidence on other pro
grams has been obtained by providing tech
nical assistance to state and local projects, 
expanding the resources devoted to evalua
tion, creating a centralized evaluation mech
anism, and combining two or more of these 
tactics. 

Once models have been tested and have 
demonstrated their promise, federal support 
for dissemination seems justifiable. That is, 
support could be provided for the dissemina
tion of research and evaluation findings, the 
development of material to facilitate the 
transfer of a project's operational service 
pl~:.n and format to other areas, and on-site 
consultation by project developers. 

I.n summary, our review suggests the fol
lowing two options for congressional consid
erai~ion: 

1. If the expansion of service program is 
considered essential for dealing with the 
unmet needs associated with teenage preg
nancy, then selected targeting of program 
resources, flexible program service-delivery 
packages, and simple program adminsitra
tion are warranted. However, the lack of evi
dence from past programs means, unfortu
nately, that decisions about new program.s 
and the expansion of old programs have to 
be based on common sense, logic, and plausi
ble theory rather than on empirical data 
and knowledge. 

2. The evidence is also consistent with an 
approach that encourages innovation, eval
uation, a.IJ.d the dissemination of tested pro
gram models. That is, rather than investing 
limited resources in the provi.sion of serv
ices, resources could be targeted toward 
learning what works, for whom, and why. 
The programs that are then fund successful 
could be disseminated for adoption in the 
other areas of the nation that need them. 

[Appendix Il 
OBJECTIVES, ScOPE, AND METHODOLOGY 

In January 9, 1986, letter to the Comptrol
ler General, Senator Chafee initially asked 
us to identify what implications the avail
able statistical and program information 
had for structuring new legislation concern
ing teenage pregnancy among the poor. Spe
cifically, he asked. 

1. What information exists about the 
extent of teenage pregnancy among the 
poor? 

2. What types of programs have been initi
ated to deal with the problem of teenage 
pregnancy? 

3. How effective have these programs been 
in achieving their objectives? What factors 
contribute to their success or failure? Are 
some program arrangements more cost-ef
fective than others? 

4. Are there promising programs, adminis
trative arrangements, or financing mecha
nisms that could be considered in future leg
islation? 

Our preliminary work uncovered a range 
of current efforts to address teenage preg
nancy that was too broad to allow us to 
comprehensively assess the implications for 
all possible legislative efforts that might be 
pursued. It was mutually agreed that we 
would pursue these questions with regard to 
two legislative proposals of particular inter
est to the Senator: his own bill, S. 938, and 
one proposed by Senator Patrick Moynihan, 
s. 1194. . 

Our objectives for this review were to 
identify, evaluate, and synthesize informa
tion relevent to the feasibility of two new 
program proposals and their likely success 
in achieving their stated objectives. We 
refer to our general methodology as an eval
uation planning review, a prospective analy
sis anchored in evaluative concepts of pro
gram proposals. To be timely, the method is 
selective; no attempt is made to be compre
hensive by reviewing all possible studies, 
projects, or research. Using evidence from 
prior evaluations, statistical information 
systems, and knowledge of social programs, 
we assessed the extent to which the legisla
tive proposals are likely to achieve their 
specified goals. We did not. attempt to 
survey the research on the antecedents and 
consequences of the problem of teenage 
pregnancy. Our review for this report had 
four major steps. 

1. We examined the features of the two 
legislative proposals to determine <a> the 
nature of the problem the programs are in
tended to address, <b> the activities and op
erations of each program package, and <c> 
the assumptions in the proposals about how 
their strategies are intended to achieve 
their policy objectives. 

2. We identified the most important pub
lished empirical work on our topic and pre
vious efforts to address it. 

3. We evaluated findings from published 
studies of previous efforts, taking research 
characteristics and data quality into ac
count, in order to determine <a> the evi
dence on whether the proposed programs 
are likely to achieve their policy objectives 
and <b> likely problems of implementation, 
operation, and management. 

4. We compared these findings to the fea
tures of the two pieces of proposed legisla
tion. Our application of this methodology is 
summarized below. 

ANALYZE PROPOSALS 

We analyzed each bill for its key features 
in order to select the most appropriate evi
dence to review. The proposed eligibility cri
teria for services, service providers, and re
cipients are depicted in figures 5-7; they es
tablished prevention and comprehensive 
postpregnancy service projects as the dual 
focus of our review. <We did not attempt to 
review all projects providing services to 
pregnant teenagers, because Senator 
Chafee's interest was in comprehensive serv
ice programs.) These criteria also delimited 
our estimates of the size of the target popu
lations. The policy objectives mentioned in 
each bill and the general strategies for 
achieving them are depicted in figures 2-4. 
The models in these figures define the out
comes of interest to which we restricted our 
review of the success of prior efforts. 

IDENTIFY RESEARCH 

We began our search for the most impor
tant research with a broadly focused exami
nation of 13 computerized bibliographic 
files: ABI/InJorm and Economic Literature 
Index <which cover business topics); ASI, 
NTIS, PAIS, and Social Scisearch <which 
cover technical reports, mostly governmen
tal); CIS (for congressional documents>; and 
CITN, Dissertation Abstracts, ERIC, Health 
Planning and Administration, Psych InJo, 
and Sociological Abstracts <which cover re
ports from the academic community). Our 
search terms were intentionally broad, be
cause we wanted to find as many relevant 
documents as possible. Our search of each 
file was generally restricted to documents 
published after 1980. 
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The computerized searches yielded more 

than 1,100 references, many with abstracts. 
Two staff members screened these refer
ences and selected the items that appeared 
to be the most relevant to our various 
topics, classifying them into four main cate
gories: reports of prevention and service 
projects, summaries of such projects and 
discussions of general policy. research on 
the size and scope of the issue, and summa
ries of research on the antecedents and con
sequences of the problem of teenage preg
nancy. 

Next, our staff members reviewed the hi
biographies of the research studies and re
views to identify other studies that might 
have been missed in the computerized 
searches. The staff members also informally 
contacted several experts on demography 
and relevant programs to identify work in 
progress and elicit nominations of the "most 
important" research. The experts included 
Martha Burt, Urban Institute; Josefina 
Card, Sociometries Data Archive on Adoles
cent Pregnancy and Pregnancy Prevention; 
Cheryl Hayes, National Academy of Sci
ences; Martha Hill, Panel Study of Income 
Dynamics; Douglas Kirby, Center for Popu
lation Options; William Marsiglia, National 
Longitudinal Survey; Martin O'Connell, 
Bureau of the Census; Paul Placek and Wil
liam Pratt, National Center for Health Sta
tistics; Janet Quint, Manpower Demonstra
tion Research Corporation; and Melvin Zel
nick, Johns Hopkins University. We mailed 
out bibliography to other knowledgeable re
searchers and policy analysts for their 
review, including Gordon Berlin, The Ford 
Foundation; Thomas Brock, Manpower 
Demonstration Research Corporation; 
Janet Hardy, John Hopkins University; Lor
raine Klerman, Yale University; Karen Pitt
man, Children's Defense Fund; Freya Son
enstein, Urban Institute; Sharon Stephan, 
Congressional Research Service; and Gail 
Zellman, Rand Corporation. Our search 
yielded a total of 70 documents; our full bib
liography is available upon request. In addi
tion, a single publication <see item A23 in 
the bibliography) provides summary de
scriptions of 66 demonstration projects 
funded by the AFL program. Only some of 
those projects reported interim evaluation 
data. 

Information on the prevalence of teenage 
pregnancy and childbearing is required in 
order to ascertain the seriousness of the 
phenomenon and to estimate the need for 
services. To ascertain the scope of the prob
lem, we reviewed the published literature 
and analyzed birth statistics reported by the 
National Center for Health Statistics and 
others. To estimate the extent of teenage 
childbearing among the poor, we investigat
ed the availability of income and fertility in
formation in a number of public and private 
data bases. 

However, no reliable estimates of the 
number of poor pregnant or parenting teen
agers are readily available. Therefore, to as
certain estimates of the populations most in 
need of services, we examined the available 
data on the characteristics that previous re
search has identified as being associated 
with outcomes for teenage childbearing: 
age, marital status, and educational attain
ment. 

EVALUATE STUDIES 

From those documents describing a pre
vention or service project, we set aside those 
that reported no data on any of the out
comes specified in the bills. Then, for each 
remaining study of a prevention or service 
project, we rated separately the quality of 

the information provided on each outcome 
measure. Separate ratings by outcome meas
ure were required, because some outcomes 
were measured with different designs within 
the same study. We adapted six dimensions 
from those identified in our paper entitled 
The Evaluation Synthesis: 

1. The similarity of the comparison group 
to the project's clients; 

2. The adequacy of the sample size and 
the extent of attrition <in studies using lon
gitudinal designs>; 

3. Standardizations of data collection pro
cedures; 

4. The appropriateness of the measures 
that were used to represent the outcome 
variables; 

5. The adequacy of the statistical or other 
methods used for control of threat to validi
ty <that is, possible influences on observed 
differences other than program participa
tion>; and 

6. The presence and appropriateness of 
the methods used to analyze the statistical 
significance of observed differences. 

All ratings were made from a 3-point scale 
from "unacceptable," indicating no informa
tion on a study method or a method so 
flawed that the data were probably wrong, 
to "acceptable," indicating an appropriate 
method with attempts to minimize endemic 
problems. All ratings were based on pub
lished materials that often did not fully dis
close the evaluation procedures.• 

These dimensional ratings were then com
bined to judge the overall acceptability of 
data on each outcome variable for inclusion 
in our synthesis of results. OutcoMe data 
from studies with their own comparison 
data were judged acceptable overc..ll if they 
had "acceptable" ratings on the comparabil
ity of the comparison data, the extent of 
sample attrition (if any), and the adequacy 
of controls for explanations of the observed 
results other than program participation. 
Outcome data meeting these criteria are 
highlighted in the tables and forced the 
basis for our synthesis of results. 

SYNTHESIZE RESULTS 

To compare information on prior efforts 
with the proposals in the two bills, we char
acterized projects by the types of service 
and means of service delivery <see tables 
III.4 through III.8>. For categories, we used 
the characteristics proposed in the most 
specific legislation, S. 1194. We identified 
three types of service projects on the basis 
of the provision of academic and vocational 
services, as required by Senator Moynihan's 
proposal, and by the primary setting for 
service delivery <health facility or school>. 
Prevention projects were characterized by 
the service components identified in our 
general review of prevention programs as 
well as some of the service-delivery charac
teristics proposed for the comprehensive 
service program. Prevention projects were 
too few and too diverse to permit convenient 
grouping. 

To analyze the data available on effective
ness of these programs, we excluded the 
studies that had no comparison data and 
grouped the results by more specific types 
of program. For convenience, we include in 
these tables the outcome data that we 
judged acceptable and unacceptable; howev
er, we based our synthesis of results on the 
data that we judged acceptable. 

1 At the time that we received agency comments, 
we were offered access to the annual reports of the 
AFL projects, but, because of time constraints, we 
were unable to review them for inclusion in this 
report. 
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TABLE 1.-1983 HIGH SCHOOL STATUS OF WOMEN AGES 
20-26 WHO WERE TEENAGE MOTHERS 

[In percent] 

Age at first birth Dropout Received 
diploma 

70 23 
55 24 

Younger than 15 ................................ .. 
15 ........................................................ . 
16 .............. .......................................... . 51 28 
17 ........................................................ . 47 38 
18 ........................................................ . 38 52 
19 ........................................................ . 23 68 
At least 20 .......................................... . 10 86 

Note--Percelrtages do not add to 100 because of rounding. 

6 
21 
21 
15 
10 
9 
4 

Source: F. L Molt and W. Marsiglia, "Early Chikllearing and Completion of 
High School," Family Planning Perspectiyes, 17:5 (1985), 236, table 3. 

TABLE 2.-NUMBER OF BIRTHS TO UNMARRIED TEEN
AGERS IN 1983 BY AGE AND PERCENTAGE OF PERSONS 
IN POVERTY BY STATE 

State 19 or 17or l:fs Poverty 
younger younger rale 1 

Alabama .........•••.••.•...•••••••.••••••••••••.... 6.100 3,036 243 17.9 
Alaska .......•....•.•.........•••..••..••••••....••.• 610 270 11 10.1 
Arizona .............................................. 4,391 2,014 95 12.4 
Arkansas ........................................... 3,475 1,768 163 18.7 
California ........................................... 28,841 12,699 750 11.3 
Colorado ...........•..••..•.••..•...•............... 3,012 1,376 76 10.2 
Connecticut ......•......................•......... 2,738 1,192 90 8.7 
Delaware ........................................... 995 470 47 11.9 
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TABLE 2.-NUMBER OF BIRTHS TO UNMARRIED TEEN

AGERS IN 1983 BY AGE AND PERCENTAGE OF PERSONS 
IN POVERTY BY STATE-Continued 

State 19 or 17or younger PoYerty 
younger younger than 15 rate• 

District ol Columbia ..•.......••••••••••.•.••• 1,562 707 48 18.9 
Florida .................................•............. 13,372 6,443 592 13.0 

:=:~.:::::::::::::::::::::::::::::::: : :::::~::::: 8,887 4,481 428 16.4 
I.l97 452 14 10.0 

Idaho .. -·····································-······ 732 336 18 12.7 
Illinois ............................................... 16,103 7,565 509 11.5 
Indiana .............................................. 6,077 2,896 179 9.8 
Iowa .................................................. 2,096 947 27 9.4 
Kansas .............................................. 2,125 968 45 10.2 

~=::::::::::::::::::::::::::::::::::::::::::: 3,724 1,770 128 18.4 
8,462 4,lll 333 18.9 

Maine ................................................ 4,427 1,860 83 9.8 

:=useits·:::::::::::::::::::::::::::::::::: 6,292 2,741 196 9.9 
1,032 446 15 12.9 

Michigan ........................................... 8,849 4,252 296 11.1 
Minnesota ......................................... 3,074 1,245 50 9.3 

:=r..:::::::::::::::::::::::::::::::::::::::: 6.002 3,089 321 24.5 
5,886 2,711 158 12.4 

Montana ............................................ 770 316 11 12.4 
Nebraska ..............•.....•••..•.••••............ 1,324 566 27 10.4 
Nevada .............................................. 781 393 32 8.5 

=~~~. : ::::::::::::::::::::::::::::::: 601 245 13 8.7 
7,985 3,693 258 9.7 

New Mexico ...................................... 2,394 1,073 71 17.4 
New York ....•...........................•••.•...•. 19,349 8,518 497 13.7 
North Carolina ................................... 7,460 3,674 284 14.6 
North Dakota .................................... 539 222 7 12.8 
Ohio .................................................. 12,088 5,537 362 10.5 
Oklahoma .......................................... 3,593 1,727 127 13.3 

~3"~·::::::::::::::::::::::::::::::::::::: 2,246 994 47 11.3 
11,774 5,302 341 10.5 

Rhode Island ..................................... 856 381 18 10.3 
South Carolina .................................. 5,529 2,698 250 15.9 
South Dakota .................................... 736 295 10 16.1 
Tennessee ......................................... 5,735 2,854 250 17.0 
Texas ................................................ 18,061 9,040 804 14.8 
Utah ........ ·-······································· I.l52 532 22 10.7 

~~; -:::: 
463 187 8 11.4 

6,032 2,688 216 11.5 
3,806 1,679 87 10.2 
1,760 860 51 14.5 
4,559 1,944 96 8.5 

Wyoming ................................. : ......... 422 178 12 8.0 

Total ........................................ 270,076 125,441 8,816 12.5 

1 Percentage of all persons whose incomes were below the poverty level in 
1979 (for those for whom poverty status had been determined). 

TABLE 3.-SERVICES PROVIDED IN FIVE REPORTED TYPES 
OF PREGNANCY PREVENTION 

Program type Typically included 

Sexuality education .......... Class instruction in 
puberty and 
reproduction. 

Interpersonal values Outreach workshops and 
discussion. seminars on peer 

pressure, interpersonal 
relationships, and 
familY communication. 

Parents as educators Outreach workshops and 
programs. :nr 

developmen~ peer 
=~~~~amily 

Family planning dinics ..... ~~: 

information and 
supplies, and 
pregnancy testing and 

Comprehensive teenage R3nensel,!fti, care, 
health clinics. physical exams, health 

education, and 
counseling. 

PROGRAMS 

Possibly included 

Discussion of family life, 
sex roles, 
int~l 
relationships, or family 
planning. 

Assertiveness training, 
education for self
esteem, or ongoing 
peer support groups. 

Sexuality education 
materials provided to 
teenagers. 

Community education and 

~~~r~ 
counseling for 
:,=t~ortheir 

Substance abuse 

:t:tiveservices, 
or preri3tal health 
care. 

TABLE 4.-SERVICES PROVIDED IN AVE REPORTED TYPES 
OF POSTPREGNANCY PROGRAMS 

Program type 

Perinatal health care 
::~ling 

Typically included 

Medial exams and care; 
information on 

:f=· ~n:rth, 
care; and nutritional 
advice and 
supplements. 

Possibly included 

FamilY planning services, 
information on child 
growth and 
deveklpment intensive 
training in mother
child interaction, or 
social seMce 
referrals. 

TABLE 4.-SERVICES PROVIDED IN FIVE REPORTED TYPES 
OF POSTPREGNANCY PROGRAMS-Continued 

Program type Typically included 

Residental care ................ Residential care for 

Alternative school 
programs. 

Social seMces with 
referrals. 

pregnant teenagers, 
prenatal care and 
chikllirth education, 
and individual and 
group counseling. 

Academic instruction (at 
home or in a separate 
building) a'ld referrals 
for pennatai health 
care and parenting 
education. 

Outreach, ind"IVidual or 

fef:af:l!sel:a~ihand 
and education services. 

Comprehensive services.... Perinatal health care and 
parenting education, 
arrangements to 
continue education, 
group counseling, 
referral and followup 
using a case
management system. 

Possibly included 

Arrangements to continue 
=t: ra,:;ting 

=fil~,or 
teenage mothers and 
their children. 

Family plaMing seMc:es, 

=~':=~·a~ parenting classes for 
students remaining in 
regular classes. 

Ufe-skills training, 
preparation for general 
equivalency diploma, or vocational 
assistance. 

Vocatio: ~al assistance, 
family plaMing 
services, child care, or 
~~~~ assignments of 

TABLE 5.-ESTIMATED POPULAnONS OF PROGRAMS 
PROPOSED IN S. 938 AND S. 11941 

Proposal Eligibility 

S. 938 .......................... Pregnant teenagers 
younger than 18; 

~~~~erofNn 
children now younger 
than 6; the fathers or 
guardians. 

S. 1194 Program B, Women younger than 25 
services. eligible for AFOC and 

pregnant or mothers of 
children younger than 
6, without high school 
diplomas. 

Program A. Male and female 
prevention. teenagers eligible for 

AFDC. 

Approximate number 

1,046,859 women who 
gave birth in the 

~~~ f.~J1~fore 
inCluding another adult 
guardian. 

Up to 630,582 unmarried 
women without hi h 
school diplomas w~ 
gave birth in the 
previous 5 years and 

Up a:~ ~l~ha~i~~en 
12- 17 in households 
headed by women with 
incomes below the 
poverty level. 

1 Estimated for 1984 from birth statistics since 1978 and the 1984 
National Survey of Family Growth. 

Mr. CHAFEE. I do not think there is 
a single program that the Federal 
Government or any government can 
invest in that has a greater return not 
only in the form of preventing dollars 
being spent in future years by prevent
ing these problems from arising, but 
also from ensuring against the heart
break and tragedy that comes with 
these teenage mothers. It is babies 
having babies. That is the situation. 

The old adage is an ounce of preven
tion is worth a pound of cure. In this 
area it is clear that is true. 

I hope that our Federal Govern
ment, and encouraging the States like
wise in the future, can do far more not 
only to assist these teenage mothers 
during their pregnancy to provide 
proper prenatal care, information on 
what type of diet and assistance in ob
taining that proper diet but also help
ing these youngsters when the baby is 
born. 

Of course, the best thing of all is 
prevention. That can come through 
education to these young people while 
they are in school. 

So, Mr. President. this is a program I 
am deeply committed to. I hope we 

can do more on this, and a great deal 
more on this in the future. 

Thank you. 

RECOGNITION OF SENATOR 
MURKOWSKI 

The PRESIDING OFFICER <Mr. 
CHAFEE). Under the previous order, the 
Senator from Alaska [Mr. MURKow
SKI] is recognized for not to exceed 5 
minutes. 

Mr. MURKOWSKI. I thank the 
Chair. 

CHINESE ARMS SALES 
Mr. MURKOWSKI. Mr. President, I 

would like to call to the attention of 
my colleagues a situation of growing 
concern and that is the matter of Chi
nese arms sales by the People's Repub
lic of China to other nations. 

Mr. President, I have a particular in
terest in this matter as chairman of 
the Pacific and East Asian Subcommit
tee of the full committee of the For
eign Relations Committee. My interest 
is intense. I have addressed the issue 
on several occasions. I would like to 
call to your attention, Mr. President, 
to the fact that China, like many na
tions, sees arms exports as a profitable 
and steady source of foreign exchange 
as well as a means of increasing its in
fluence in international affairs. 

In many cases, its exports support 
the same governments or groups as we 
do-the Khmer non-Communist resist
ance, freedom fighters in Afghanistan 
and Governments such as Egypt, Paki
stan, Sri Lanka, and Thailand. 

However, in the case of the reported 
large exports of increasingly sophisti
cated weapons to Iran, our interests 
and policies could be adversely affect
ed. 

As we know, the war between Iran 
and Iraq has now lasted over 6 years. 
It has cost thousands of human lives 
and immense material losses, and re
mains today a grave threat to the sta
bility of an extremely important 
region. 

Iran has prolonged the war despite 
Iraqi willingness to end the conflict, 
and there .is concern for the future 
among many observers if Iran has 
arms supply and unlimited time to 
press against Iraq's defenses. 

It is therefore a matter of great con
cern that China has become now the 
largest supplier of arms to Iran with
out apparent regard for strategic polit
ical consequences the Iranian success 
would have if, in the gulf conflict and 
throughout the Mideast, the Iranians 
basically overcome the Iraqis. 

As noted in the attached article 
from the August 26, 1986, Washington 
Post which I ask unanimous consent 
be inserted in the RECORD as if read, in 
that article China has consistently 
denied selling arms to Iran. although 
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private officials have suggested that 
some Chinese export corporations 
might be doing so unbeknownst to of
ficial ministers. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

CHINA Now LARGEST SUPPLIER OF ARMs TO 
IRAN, U.S. SAYS 

<By Richard Harwood and Don Oberdorfer> 
During the past six months China has 

become the largest arms supplier to Iran, 
delivering at least $300 million worth of mis
siles and other military hardware despite 
U.S. efforts to stop the shipments, accord
ing to administration officials. 

Other Chinese military shipments to 
Iran-including heavy tanks, a version of 
the MiG21 aircraft and rocket launchers
may be on the way, these officials said, 
adding a new element of uncertainty to the 
six-year war between Iran and Iraq. 

These reports come amid renewed concern 
in Washington about the balance of power 
in the bloody war. Attacks on oil facilities, 
shipping and other economic targets in the 
Persian Gulf region have mounted on both 
sides in recent weeks, and Iran is reportedly 
preparing to launch a large-scale ground of
fensive in the next two months. Until now, 
Iran's 3-to-1 advantage in manpower has 
been checked by Iraq's heavy advantage in 
sophisticated weapons, including warplanes, 
tanks and missiles. 

The introduction to Iran of new arms is a 
setback to U.S. efforts over several years to 
create an international arms embargo 
against Iran, and administration officials 
fear it could upset the tenuous military bal
ance between the combatants. 

The Chinese have consistently denied any 
arms shipments to Iran despite repeated ob
jections in Peking from the U.S. ambassador 
to China, Winston Lord, according to ad
ministration sources. 

Chinese officials, however, have informal
ly told a U.S. official that the arms sales are 
justified because Iran is using the weapons 
to aid the anti-Soviet guerrillas in neighbor
ing Afghanistan. This argument was not ac
cepted by the administration because of the 
type of weapons involved, which are said so 
far to include surface-to-air missiles, anti
ship missiles and other arms. 

Perhaps the greatest U.S. concern has 
arisen from persistent reports that China 
has agreed to supply Iran with J6 jet fight
ers, a Chinese version of the Soviet MiG21 
and similar in -some respects to the U.S.
made F5E. The J6 has not yet been seen in 
Iran, according to U.S. and foreign sources, 
but a State Department official said "it does 
appear" that China has agreed to supply 
the jets. 
If the J6 shows up on the Persian Gulf 

battlefield, it will be the first replacement 
aircraft received by Iran since the early 
days of its war with Iraq. According to the 
International Institute for Strategic Stud
ies, Iran has only "perhaps 80 serviceab~e 
combat aircraft." Iraq, on the other hand, IS 
reported by the institute to have about 500 
combat planes in service and has access to 
nearly unlimited replacement from the 
Soviet Union and France. 

The institute reported last fall that China 
and Iran signed a $1.6 billion agreement in 
March 1985 covering the supply to Tehran 
of J6 fighters, T59 tanks, heavy artillery, 
multiple rocket launchers and surface-to-air 
missiles. A State Department_ official said 
that this report has not been confirmed but 
that "there definitely were some agree-

ments [between China and Iran] in 1985" of 
uncertain proportions. 

Until recently North Korea was consid
ered Iran's most important arms supplier 
and its sales are said to continue. But the 
Chinese deliveries in the past six months 
have put Peking at the top of the list, ac
cording to U.S. officials. 

China in the past also has been an impor
tant supplier of Iraq, providing $1.5 billion 
worth of arms between 1979 and 1983, ac
cording to the U.S. Arms Control and Disar
mament Agency. Defense Department offi
cials said that now "the Chinese are selling 
with both hands" to the two sides in the 
Iran-Iraq war. 

Several explanations have been offered 
for the Chinese decision to sell arms to Iran. 
Some sources called it essentially a business 
decision on the part of a Peking government 
in severe need of foreign exchange. Iran is 
thought tc. pay for weapons in oil or in hard 
currency obtained by selling oil. 

Another dimension, several sources said, is 
international geopolitics and China's anti
Soviet stance. By strengthening Iran, a 
threatening neighbor on the Soviet Union's 
border, China is adding to the difficulties 
facing Moscow, according to this line of rea
soning. 

Moscow has not sold weaponry to Iran for 
several years and has repeatedly urged an 
end to the fighting. In private talks in 
Stockholm this June, Assistant Secretary of 
State Richard W. Murphy reportedly urged 
his Soviet counterpart, Vladimir Polyakov, 
to stop the flow of arms supplies to Iran 
from Eastern European allies of the Soviet 
Union. Polyakov made no commitments, ac
cording to U.S . . sources, and the matter is 
likely to be raised anew at U.S.-Soviet dis
cussions of regional issues at the State De
partment beginning today. 

Mr. MURKOWSKI. In the past 6 
months alone China has delivered over 
300 million dollars' worth of missiles 
and other military hardware. And 
there is an indication, Mr. President, 
that main battle tanks including the 
aircraft of the Chinese F-7 fighter, as 
well as ground-to-ground missiles, may 
be in the offering in the purchase 
pipeline. China has stated that Iran is 
an anti-Soviet state which has a real 
interest and role in supporting the 
Afghan resistance, and China's politi
cal relations with Iran are beneficial 
in promoting this trend. 
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It is therefore a matter of great con

cern that China has become the larg
est supplier of arms to Iran without 
apparent regard for the strategic polit
ical consequences Iranian success 
would have in the gulf and through
out the-Middle East. 

As noted in an article from the 
August 26, 1986, Washington Post, 
China consistently has denied it is sell
ing arms to Iran, although privately 
officials have suggested some Chinese 
export corporations might be doing so 
unbeknownst to official ministries. 

In the past 6 months alone China 
has delivered over 300 million dollars' 
worth of missiles and other military 
hardware. 

There is some indication that main 
battle tanks, the Chinese F-7 jet fight-

er and gound-to-ground missiles may 
be in the pipeline. 

China has stated that Iran is an 
anti-Soviet state which has a real in
terest and role in supporting the 
Afghan resistance and China's politi
cal relations with Iran are beneficial 
in promoting this trend. 

We seek to impress on China that 
any-and I repeat any-arms sales to 
Iran would be damaging to United 
States and the gulf states interests. 
We seek the earliest possible negotiat
ed end to the Iran-Iraq war. 

Some have questioned our growing 
military cooperation with China, given 
reports of Chinese arms sales to Iran, 
although there is no indication any 
United States arms are involved. Our 
willingness to consider and approve ex
ports of military equipment to China 
is based upon a thorough and careful 
assessment of the strategic benefits 
both nations obtain from an increase 
in Chin'a defensive capabilities. 

It is important that Beijing under
stand our resolve concerning arms 
sales to Iran. 

RECOGNITION OF SENATOR 
SASSER 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Tennessee [Mr. SASSER] is recognized 
for not to exceed 5 minutes. 

PROGRAM TRADING 
Mr. SASSER. Mr. President, last 

Thursday, September 11, the Dow 
Jones industrial average dropped by a 
record 86.61 points. It dropped an ad
ditional 34.77 points the following day. 
Thursday and FridP..y represented the 
two largest trading days in history, 
with 237.6 million shares changing 
hands on Thursday and 240.5 million 
shares changing hands on Friday. 
Such large trading volumes, with de
clining prices, raise some very serious 
questions about what is happening in 
the stock market. While it is true that 
Thursday's decline was "only" 4.6 per
cent, compared to the 12.9 percent of 
1929, this was indeed a precipitous de
cline and it is an event, that must be 
carefully examined. 

There are several leading theories on 
the market's volatility last week. Some 
suggest that we are witnessing the side 
effects of program trading. As many of 
my colleagues know, trading programs, 
operated on behalf of large institu
tional investors, are computer-con
trolled to a large extent. When com
puters pick up disparities at a certain 
level, between stock market prices and 
the prices for futures contracts cover
ing groups of stocks, a trading pro
gram is triggered into action by com
puters. 

Just this sort of trading is thought 
by many to have started last week's 
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troubling market slide. As trading pro
grams operated by computers began 
placing large sell orders, other traders 
followed suit. The net effect was a 
whirlpool with sellers following sellers 
to market. The Securities and Ex
change Commission, in June, estimat
ed the average block-trading share of 
the market to be between 10 and 25 
percent. One trader's estimate of 
Thursday's block-related activity was 
40 percent. 

Not all market analysts, I hasten to 
add, are satisfied with this theory. 
There are those who contend, with 
some validity, that what we saw last 
week was a growing concern about the 
well-being of the Nation's economy, 
with primary concern over interest 
rates and prospects of inflation. Many 
observers do not believe interest rates 
will fall further, in large part because 
of the continuing failure of Japan and 
West Germany to lower their own 
rates. Moreover, the possibility of a 
rate increase looms in many minds: 
some analysts stress that the Federal 
deficit continues to increase upward 
pressure on the interest rates for Gov
ernment bonds. 

The potential recurrence of inflation 
came from several sources: there was a 
rumored leak of Commerce Depart
ment data showing retail sales above 
what forecasters had predicted. A pos
sible further increase in gold prices 
was signaled by an increase to over 
$400 an ounce for the first time in 2 
years, just 9 days before the decline. 
There are faint signs of life in the oil 
cartel. And the dramatic expansion in 
the money supply, fueled by several 
quarters of ever-lower interest rates, 
some economists speculate, lays the 
groundwork for inflation. 

Mr. President, we cannot say with 
certainty what triggered last we3k's 
market plunge. In all likelihood. we 
saw several factors combining to push 
the market dramatically down. Howev
er, several troubling questions are 
raised by this incident. Program trad
ing is a purely technical exere;ise. Fun
damental economic conditions are not 
considered. The question comes: Is it 
wise to allow computers to dictate the 
market's course without regard to true 
economic conditions? 

Should we be looking more closely at 
potential problem spots in our econo
my? I do not think most observers are 
ready to push the panic button, but 
are we prepared to deal with a languid 
national economy which the market 
may be foreshadowing? 

Mr. President, some answers to these 
questions may soon be forthcoming. 
Throughout the next 2 weeks, several · 
key economic indicators will be re
leased. These figures should provide 
us further insight as to the health of 
our economy. 

And many are suggesting that we 
will see a positive side to program 
trading this Friday. On Friday, Sep-

tember contracts on the Standard & 
Poor's 500 stock index futures expire. 
In addition, options written against 
stock indexes and options on individ
ual stocks will also expire on Friday. 
These three simultaneous expirations 
happen four times a year. When they 
do, we have what is known as the 
"triple witching hour." 

We do not know what direction the 
triple witching hour will take the 
market. We do know that program 
trading is a relatively new and unexa
mined market tool-and one with po
tentially profound effects on the stock 
market. Events of the next few weeks 
may well suggest that those of us on 
the Senate Banking Committee take a 
closer look at the intricacies of this 
trading device known as program trad
ing where the quarterback of the trad
ing is the computer. 
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ROUTINE MORNING BUSINESS 
The PRESIDING OFFICER. Under 

the previous order, there will now be a 
period for the transaction of routine 
morning business not to extend 
beyond the hour of 10:30 a.m., with 
statements therein limited to 5 min
utes each. 

Mr. SASSER. Mr. President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 
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Mr. DOLE. Mr. President. I ask 
unanimous consent that further pro
ceedings under the quorum call be re
scinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

ORDER OF BUSINESS 
Mr. DOLE. Mr. President, I ask 

unanimous consent that notwithstand
ing the provisions of rule XXII of the 
Standing Rules of the Senate, at 1:30 
p.m. today the Senate resume execu
tive session to consider the nomination 
of Justice Rehnquist, that the time be
tween 1:30 p.m. and 3 p.m. today be 
equally divided between the chairman 
of the Judiciary Committee and the 
ranking minority member or their des
ignees. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. DOLE. I also ask unanimous 
consent that at 3 p.m. today the clo
ture vote occur on the Rehnquist nom
ination and the mandatory quorum 
under rule XXII be waived. 

The PRESIDING OFFICER. Is 
there objection? Hearing none, it is so 
ordered. 

Mr. DOLE. Mr. President, I thank 
the distinguished minority leader for 
his assistance, and I think we both be-

lieve we can, depending on the cloture 
vote of course, if cloture is invoked, 
dispose of both the Rehnquist and 
Scalia nominations before 6 p.m. 

That is our hope. Also, as I have ad
vised my colleagues, there will be a 
window between roughly 6 and 8 
o'clock this evening, and I am advised 
by the distinguished chairman of the 
Budget Committee that perhaps they 
could make opening statements and do 
some debate on reconciliation during 
that time, unless we have not complet
ed the DOT appropriations bill, and 
perhaps we could take up additional 
amendments on that appropriations 
bill, but any votes would occur after 8 
p.m. this evening. 

UNDERSTANDING THE 
TERRORIST THREAT 

Mr. THURMOND. Mr. President, 
the threat of terrorist attacks against 
our citizens on our own soil has been 
considered only a remote possibility by 
most Americans until recently. Al
though terrorist activity reached an 
all-time high in 1985 with 480 inci
dents, only 7 of these were committed 
within our borders. However, since the 
American raid on Libya in April, Colo
nel Qadhafi and his cohorts have 
promised to make the United States 
pay for the damages inflicted upon 
Libya. 

Mr. President, there is an urgent 
need to make the American people 
aware of the reality and seriousness of 
this threat. There is a further need to 
examine the roles of State and local 
governments in assisting the Federal 
Government to combat this type of 
criminal activity. In response to these 
needs, the Strom Thurmond Institute 
of Government and Public Affairs at 
Clemson University, under the direc
tion of Dr. Horace W. Fleming, recent
ly held a conference on "State and 
Local Government Responses to Do
mestic Terrorism." 

At this conference, a number of lead
ing authorities on this subject, includ
ing our distinguished colleague, Sena
tor DENTON, sought to familiarize 
State and local law enforcement offi
cials from across the United States 
with the terrorist threat to our 
Nation. with counterterrorist studies 
and activities conducted by the Feder
al Government, and to discuss ways in 
which all levels of Government can co
operate in developing counterterrorist 
programs. 

Dr. Fleming has written an excellent 
article entitled "Understanding the 
Terrorist Threat." It summarizes the 
findings of the conferees on this im
portant topic and merits the attention 
of my colleagues. I therefore ask 
unanimous consent that the text of 
Dr. Fleming's article be included in 
t he RECQ!ID at the conclusion of my re-
marks. · 
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There being no objection. the text 

was ordered to be printed in the 
REcoRD. as follows: 

UNDERSTANDING THE TERRORIST THREAT 

<By Dr. Horace W. Fleming) 
<Editor's Note: The author is Director of 

the Strom Thurmond Institute of Govern
ment and Public Affairs at Clemson Univer
sity). 

Until recently, it seemed that the Ameri
can people had become resigned to living 
with the threat of terrorism. Terrorists' acts 
of seemingly random violence had become 
no less repulsive in our thinking, but there 
was some reassurance in the fact that the 
usual targets of these terrorists were far dis
tant from our own shores. 

Then came the American raid on Libya in 
April, and this seemed to change. We were 
suddenly standing toe-to-toe with the lead
ing culprit of state-sponsored terrorism, Col. 
Moammar Khaddafy, and we felt vulnera
ble. 

In fact, we have always been vulnerable to 
terrorists operating within our national 
boundaries. The few terrorist acts commit
ted on American soil seemed only incidental 
to the larger drama played out in the inter
national political stage by struggling Middle 
East powers. In 1985, there were only seven 
terrorist acts committed on American soil, 
and most of those were directed against for
eign nationals. 

One month after the Libyan strike, the 
Strom Thurmond Institute held a confer
ence in South Carolina on "State and Local 
Government Responses to Domestic Terror
ism." We sought to familiarize state and 
local law enforcement from across the 
nation with the threat posed by terrorism 
within the United States; to familiarize 
them with counter-terrorist studies, pro
grams and related activities conducu:d by 
the federal government; and to discuss ways 
in which federal, state and local govern
ments can cooperate in devising and imple
menting counter-terrorist programs and 
policies. We wanted to provide conference 
participants an opportunity to discuss spe
cific interests and problems with leading ex
perts in the field of counter-terrorism. 

Leading the program were recognized au
thorities with expertise in the precise area 
of domestic terrorism: Sen. Jeremiah 
Denton, Chairman of the U.S. Senate Judi
ciary Subcommittee on National Security 
and Terrorism; Edgar Best, ·Director of Se
curity for the 1984 Olympic Games in Los 
Angeles; Adm. James Holloway, USN <Ret.>. 
Chairman of the President's Task Force on 
Combatting Terrorism; Air Force Lt. Col. 
William Farrell, senior faculty member of 
the U.S. Naval War College; Lt. Col. James 
Fraser, formerly Chief of the Terrorism 
Counteraction Office, U.S. Army; Lt. Kevin 
Hallinan, Co-Commander of the Joint FBI
New York City Terrorist Task Force; and 
Ike Pappas, Senior CBS News Correspond
ent. They were joined in the program by 150 
law enforcement and related agency person
nel and by representatives from the Federal 
Aviation Administration, Department of 
Energy, FBI, Secret Service, U.S. Marshal's 
Service, Coast Guard, and Maritime Admin
istration. 

There is a serious problem in making the 
American people aware of the nature of this 
threat. International terrorism reached an 
all-time high in 1985: 480 incidents, 854 fa
talities. Only seven incidents occurred that 
year in the United states. From the stand
point of the man-in-the-street, terrorism 
happens to others. Clearly, Americans must 

recognize that this trend could be reversed. 
Col. Khaddafy, Abu Nidal, and their surro
gates have vowed to make the United States 
pay for the damages inflicted on Libya. For 
no other reason than "face-saving," we can 
expect them to make good on their pledge
on American soil. That was the conclusion 
of our experts. 

Conference participants pointed to two 
types of terrorists: issue-oriented indigenous 
groups <such as those we confronted during 
the 1960s and 1970s, fired by opposition to 
the Vietnam War> and extremist elements 
acting on behalf of foreign powers. Our 
greatest fear is of those groups operating 
with the financial assistance and encourage
ment of other states. 

We must disabuse ourselves of the image 
of terrorist organizations as fomented only 
by leftist movements, said the experts. 
There is an abundance of such groups in 
various stages of involvement and organiza
tion posing equally serious threats from the 
extreme political right. 

The United States presents an inviting 
target for foreign-sponsored terrorism. The 
democracy which fosters our freedom and 
protects our civil liberties also is weakened 
by these same conditions. Terrorists are 
more difficult to detect, more difficult to 
intercept, more difficult to apprehend and 
detain with the protections enjoyed by sus
pects and the accused under the American 
Constitution and laws. 

Civilian targets, said the panelists, are 
more inviting than military targets and 
more likely the object of attack in the im
mediate future. Terrorists prefer softer tar
gets to the strict security and protections 
normally in force around U.S. military bases 
and similar installations. Our penalties 
listed a number of likely domestic targets: 
nuclear power generating facilities, federal 
office buildings and government officials, 
electric power plants and grids, water treat
ment plants, water supplies, and transporta
tion. 

Various measures were suggested to 
remedy deficiencies in our security to 
counter terrorist activities. In the main, 
there were some basic proposals for the ap
proach to dealing with domestic terrorism 
more generally. 

First, domestic terrorism must be recog
nized and dealt with as a criminal act. To 
react to terrorism by purely repressive mea
surs-such as suspending individual civil lib
erties-"play into the hands of the terror
ists." 

Second, the United States does have the 
necessary tools under the law to deal with 
the threat of domestic terrorism. The For
eign Officials Act and the Comprehensive 
Crime Control Act of 1984 allow the FBI to 
deal effectively with such incidents as the 
bombings of the American embassy in Leba
non and the killing of U.S. Marines in El 
Salvador. As the lead U.S. agency in the 
field of terrorism, the FBI helped thwart 23 
planned acts of terrorism in this country in 
1985. 

Third, federal, state and local law enforce
ment agencies need to undertake memoran
da of understanding as to jurisdiction over 
domestic acts of terrorism. This will encour
age greater exchange of information and 
interaction between the levels of govern
ment involved and, in the event of major in
cidents or prospects for coordinated terror
ist activities, a quick and effective series of 
responses by these agencies. 

Fourth, training programs for state and 
local law enforcement agencies should in
clude terrorism and its domestic threat. 

Finally, state and local law enforcement 
agencies should anticipate terrorist targets. 
Knowledge that a target has been included 
in a local plan of protection can be an im
portant deterrent. 

How likely is it that the United States 
faces a serious threat within its borders? 
Distance from the safe havens of interna
tional terrorists make it difficult to mount 
and sustain a campaign of terrorism in 
America. We are vulnerable, but knowledge 
and understanding should drive our initia
tives in combating domestic terrorism, not 
fear. 

1985 ROLLCALL OF HEROES 
Mr. HEINZ. Mr. President. I rise 

today for a most solemn and sober 
purpose. On behalf of the Fraternal 
Order of Police, I would like to take 
this opportunity to pay tribute to the 
149 law enforcement officials who lost 
their lives last year while diligently 
performing their duties. More than 
half of these deaths were the result of 
felonious assault; the rest were caused 
by tragic accidents and mishaps. Al
though the cause of death may have 
varied from officer to officer, the qual
ity of the conscientious service they 
rendered did not. For these dedicated 
men and women. and for the officers 
who gave their lives in years past, we 
express our deepest thanks for their 
great courage and willingness to go to 
such lengths to protect our citizens 
and communities. 

The finest public servants and the 
most outstanding citizens make up our 
country's police forces. They are the 
individuals who man the thin blue line 
that protects law-abiding citizens from 
injury and loss of property and life. I 
can only hope that the recognition we 
give here today will help their families 
and friends to realize that these offi
cers did not die in vain. 

Since 1969, FOP National Chaplain 
Virgil D. Penn, Jr., has conscientiously 
gathered a list of slain officers from 
around the country who perished 
during the previous year. Known as 
the Rollcall of Heroes, it is an ac
knowledgment of their sacrifice and a 
small way for us to give support to 
their families and loved ones who 
must carry on with their own lives. 
notwithstanding their and our tragic 
loss. 

Mr. President, I ask that the re
marks of Chaplain Penn be placed in 
the REcoRD, along with the list of slain 
officers, the Rollcall of Heroes. 

There being no objection, the mate
rial was ordered to be printed in the 
REcoRD, as follows: 

GREATER LoVE HATH No MAN 
Year after year it is with great sorrow 

that we report the sacrifices put forth by 
our "Soldiers of Peace", the Law Enforce
ment Officers of America and its far fiung 
territories. The Grim Reaper respects no 
rank or age as the supreme sacrifice has 
been made from the youngest Police Officer 
to the oldest. From Patrolman to the high
est officer in every Police Agency, no matter 
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how small or large. From all ethnic groups, 
male and female, on duty and off duty. 
Every one of these officers gave their all to 
protect the lives and properties of the citi
zens of America. Over 75 of these brave men 
and women have given their lives in the 
battle against crime in this great land, 
during 1985. 

Many of our Servicemen are lost uphold
ing the American principles throughout the 
World, as they wage their war against our 
enemies. The Law Enforcement Officers 
continue their never-ending war against 
the lawless elements in the United States. 
These Officers continue their unceasing 
battle against the criminals of America. 
They really deserve the title, "Soldiers of 
Peace". Over and above the list of Officers 
slain by felonious assault, there are dozens 
more who have succumbed due to heart at
tacks, accidents, daily tension and trauma 
caused by the unusual changing of shifts 
and the heartrending duty of taking an
other person's life in the performance of 
duty. This constant strain often results in a 
complete breakdown and sometimes has re
sulted in an Officer's suicide. The suicide 
rate of Law Enforcement Officers far ex
ceeds any other vocation. Our "ROLLCALL 
OF HEROES" does not include the thou
sands of Officers who have suffered from 
physical and mental violence, which have 
caused them unbearable pain and hardship, 
many times leading to their death, long 
after their injuries had occurred. How many 
of us are aware of these unknown an<.~ for
gotten tragedies? Only the bereaved family 
and Brother and Sister Officers realize 
these victims have suffered undue pain and 
gave their lives just as surely as those who 
have died instantly. Although their names 
are not listed, they too are heroes and we 
should not forget them. May they, with 
those listed below, rest in eternal peace with 
the heavenly saints above. 

We are respectfully indebted to the 
United States Congress, especially to former 
Congressman Barry M. Goldwater. Jr. of 
California, who for many years made aware 
to Congress the sacrifices made by Law En
forcement Officers throughout Amel ica, 
and to Senator John Heinz of Pennsylv&.nia, 
who has continued to honor our fallen 
heroes. We sincerely appreciate the respect 
given our men by the entire legislative body 
of this great Nation who have recognized 
the great sacrifices of our deceased Brothers 
and Sisters. Thank you and may The Good 
Lord Bless every one of you. 

Respectfully yours, 
VIRGIL D. PENN, Jr., 

National Chaplain, 
Fraternal Order of Police. 

LAW ENFORCEMENT OFFICERS KILLED DUE TO 
CRIMINAL ACTION-1985 

<Date of death, 1 name of victim officer, 
address of victim officer's agency> 

January 1, 1985-0fficer Carlos A. Velaz
quez Colon, Police of Puerto Rico, G.P.O. 
Box 70166, San Juan, Puerto Rico 00936. 

January 24, 1985-Sergeant Craig A. Noll
meyer, Tacoma Police Department, 930 
Tacoma Avenue, South, Tacoma, Washing
ton 98402. 

January 26, 1985-Patrolwoman Deanna 
s. Rose, Overland Park Police Department, 
8500 Antioch Street, Overland Park, Kansas 
66212. 

January 26, 1985-Deputy Game Warden 
James C. Vines, Alabama Department of 

• This date may not coincide with the date of the 
as;ault causing the death. 

Conservation and Natural Resources, 64 
North Union Street, Montgomery, Alabama 
36130. 

January 29, 1985-Sergeant Joseph M. 
Cournoyer, Metropolitan Police Depart
ment, 300 Indiana Avenue, Northwest, 
Washington, D.C. 20001. 

February 2, 1985-Detective Gary L. 
Ward, Oklahoma City Police Department, 
700 Couch Drive, Oklahoma City, Oklaho
ma 73102. 

February 10, 1985-Lieutenant Timothy J. 
Sullivan, Anaconda Police Department, An
aconda, Montana 59711. 

February 14, 1985-0fficer John T. Scan
lon, Robbinsdale Police Department, 4145 
Hubbard Avenue, North, Robbinsdale, Min
nesota 55422. 

February 18, 1985-Patrolman Robert A. 
Way, North Charleston Police Department, 
Post Office Box 10100, North Charleston, 
South Carolina 29411. 

February 24, 1985-Patrolman Gary Sty
miloski, Westchester County Parkway 
Police, Saw Mill River Parkway, Hawthorne, 
New York 10532. 

February 26, 1985--Deputy Barry L. Pen
drey, Roanoke City Sheriff's Office, 317 
Church Avenue, Roanoke, Virginia 24016. 

March 2. 1985-T::ooper James A. Froems
dorf, Missouri State Highway Patrol, Post 
Office Box 568, Jeffe~on City, Missouri 
65102. . 

March 4, 1985-Patrolman John Fallis, 
Pine Bluff Police Department, 200 East 
Eighth Street, Pine Bluff, Arkansas 71601. 

March 4, 1985-Sergeant Isidro Rodriguez 
Monclova, Police of Puerto Rico, G.P.O. 
Box 70166, San Juan, Puerto Rico 00936. 

March 7, 1985-Criminal Investigator En
rique Salazar Camarena, Drug Enforcement 
Administration, 1405 Eye Street, Northwest, 
Washington, D.C. 20537. 

March 10, 1985-Patrolman Kevin J. Wil
liams, Huntsville Police Department, 1220 
11th Street, Huntsville, Texas 77340. 

March 12, 1985-Patrol Officer Harvey G. 
Lawson, Jr., Clarksville Police Department, 
Post Office Box 1147, Clarksville, Virginia 
23927. 

March 15, 1985-0fficer Abigail Powlett, 
Plainfield Police Department, 200 East 
Fourth Street, Plainfield, New Jersey 07060. 

March 19, 1985-Patrolman Leonard R. 
Lesnieski, Patrolman Rosario J. Collura, 
Milwaukee Police Department, 749 West 
State Street, Milwaukee, Wisconsin 53233. 

March 21, 1985-Chief Billy E. Jones, Lor
enzo Police Department, Post Office Box 
430, Lorenzo, Texas 79343. 

March 27, 1985-0fficer Thomas E. 
Strunk, Billerica Police Department, Con
cord Road, Billerica, Massachusetts 01821. 

March 27, 1985-Patrolman Ronald J. 
Turek, Blair Township Police Department, 
575 Cedarcrest Drive, Duncansville, Penn
sylvania 16635. 

March 31, 1985-0fficer Thomas E. Riggs, 
San Diego Police Department, 801 West 
Market Street, San Diego, California 92101. 

April 4, 1985-Sergeant James A. Bevis, 
Jackson County Sheriff's Department, Post 
Office Box 919, Marianna, Florida 32446. 

April 4, 1985-Agent Pablo Ramirez Mo
rales, Police of Puerto Rico, G.P.O. Box 
70166, San Juan, Puerto Rico 00936. 

April 6, 1985-Deputy Clifford E. Sanchez, 
San Bernardino Sheriff's Office, 351 North 
Arrowhead Avenue, San Bernardino, Cali
fornia 92415. 

April 9, 1985-Trooper Giles A. Harmon, 
North Carolina State Highway Patrol, 512 
North Salisbury Street, Raleigh, North 
Carolina 27611. 

April 11, 1985-Sheriff George E. Goare, 
Webster County Sheriff's Department, Post 
Office Box 55, Preston, Georgia 31824. 

April12, 1985-Trooper Leo Whitt, Virgin
ia State Police, Post Office Box 27472, Rich
mond, Virginia 23261. 

April 15, 1985-Trooper Jimmie E. Line
gar, Missouri State Highway Patrol, Post 
Office Box 568, Jefferson City, Missouri 
65102. 

April 20, 1985-Patrolman John R. 
Tucker, Fort Gay Police Department, Post 
Office Box 336, Fort Gay, West Virginia 
25514. 

April 23, 1985-0fficer Dale E. Eggers, Se
attle Police Department, 610 Third Avenue, 
Seattle, Washington 98104. 

April 24, 1985-Corporal J.N. Schulte, 
Mobile Police Department, 51 Government 
Street, Mobile, Alabama 36602. 

April 25, 1985-Patrolman Phillip B. 
Mathis, Atlanta Police Department, 175 De
catur Street, Atlanta, Georgia 30303. 

May 1, 1985-Trooper Oren S. Hindman, 
South Dakota Highway Patrol, 500 East 
Capitol Avenue, Pierre, South Dakota 
57501. 

May 8, 1985-Agent in Charge William R. 
Stewart, Oklahoma Bureau of Narcotics and 
Dangerous Drugs, Post Office Box 53344, 
State Capitol Station, Oklahoma City, Okla
homa 73152. 

May 10, 1985-0fficer Ignatius J. Charlie, 
Alakanuk Police Department, Alakanuk, 
Alaska 99554. 

May 14, 1985-Trooper Raymond E. 
Worley, North Carolina State Highway 
Patrol, 512 North Salisbury Street, Raleigh, 
North Carolina 27611. 

May 20, 1985-Deputy Charles W. Biles, 
Morgan County Sheriff's Office, Post Office 
Box 668, Decatur, Alabama 35601. · 

May 21, 1985-0fficer John W. Mann, 
Trafford Police Department, Post Office 
Box 97, Trafford, Alabama 35172. 

May 28, 1985-0fficer Thomas J. Trench, 
Philadelphia Police Department, Eighth 
and Race Streets, Philadelphia, Pennsylva
nia 19106. 

June 1, 1985-Deputy George L. Arthur, 
Los Angeles County Sheriff's Department, 
211 West Temple Street, Los Angeles, Cali
fornia 90012. 

June 3, 1985-Lake Ranger Darrell E. 
James, City of Duncan, City Hall, Post 
Office Box 969, Duncan, Oklahoma 73533. 

June 5, 1985-Patrolman Johnnie C. 
Corbin, St. Louis Metropolitan Police De
partment, 1200 Clark Street, St. Louis, Mis
souri 63103. 

June 18, 1985-0fficer Harold L. Vitale, 
Saugus Police Department, 6 Taylor Street, 
Saugus, Massachusetts 01906. 

June 30, 1985-Deputy Adrian Salazar 
Aguilar, Bexar County Sheriff's Office, 218 
South Laredo Street, San Antonio, Texas 
78204. 

July 12, 1985-Detective Wayne G. King, 
Chicago Police Department, 1121 South 
State Street, Chicago, Illinois 60605. 

July 14, 1985-Patrolman Gerald W. 
Mork. lola Police Department, 165 North 
Main Street, lola, Wisconsin 54945. 

July 16, 1985-0fficer Timothy W. Whit
tington, Charlotte Police Department, 825 
East Fourth Street, Charlotte, North Caroli
na 28202. 

July 29, 1985-0fficer Henry Bunch, San 
Jose Poilce Department, 201 West Mission 
Street, San Jose, California 95110. 

August 9, 1985-0fficer Myron J. Massey, 
Fairfield Police Department, Post Office 
Box 177, Fairfield, Alabama 35064. 
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August 16, 1985-0fficer Elabio Aponte December 28, 1985-0fficer Alma B. Wal-

Rivera. Police of Puerto Rico, G.P.O. Box ters, Meridian Police Department, 2415 
70166, San Juan, Puerto Rico 00936. Sixth Street, Meridian, Mississippi 39301. 

August 25, 1985-Patrolman Jose Cis-
neros, Solano County Sheriff's Office, 500 LAw ENFORCEMENT OFFICERS AcciDENTALLY 
Texas Street, Fairfield, California 94533. KILLED-1985 

August 28, 1985-Detective Albert J. January 2, 1985-0fficer Manuel Salcido, 
Mallen, Sr., New Jersey State Police, Post Jr., U.S. Border Patrol, Carrizo Springs, 
Office Box 7068, Trenton, New Jersey Texas 78834. 
08625. January 11, 1985-Criminal Inv~stigator 

AugtJSt 29, 1985-0fficer Ramon Luis Larry N. Carwell, Drug Enforcement Ad
Reyes Rosa, Police of Puerto Rico, G .P.O. ministration, 1405 Eye Street, Northwest, 
Box 70166, San Juan, Puerto Rico 009:~6. Washington, D.C. 20537. 

August 29, 1985-Detective Cha~ le!> D. January 19, 1985-Corporal Robert E. 
Heinrich, El Paso Police Department, 500 Armstrong, Dothan Police Department, 111 
East San Antonio Street, El Paso, Texas North Saint Andrews Street, Dothan, Ala-
79901. bama 36303. 

August 30, 1985-Trooper Paul L. Hutch- January 22, 1985-Deputy Raymond H. 
lllS, Michigan State Police, 714 South Harri- Topolewski, Will County Sheriff's Depart
son Road, East Lansing, Michigan 48823. ment, 14 West Jefferson Street, Joliet, lUi-

September 13, 1985-Special Agent in nois 60431. 
Charge John T. King III, Georgia Bureau of February 1, 1985-Patrolman Manuel 
Investigation, Post Office Box 1109, Mill- Olivas, New Mexico State Police, Post 
edgev...ile, Georgia 31061. Office Box 1628, Santa Fe, New Mexico 

September 13, 1985-Patrolman Daniel M. 87504. 
McPherren, Newton Police Department, 115 February 2, 1985-Patrolman Jeffrey G. 
North Second Avenue, Newton, Iowa 50208. Casner, Berlin Police Department, 240 Ken-

September 14, 1985-Trooper Robert L. sington Road, Kensington, Connecticut 
Coggins, North Carolina State Highway 06037. 
Patrol, 512 North Salisbury Street, Raleigh, February 3, 1985-Trooper Gary w . 
North Carolina 27611. Fisher, Pennsylvania State Police, Region V 

September 21, 1985-Patrol Officer David Strike Force, Armbrust, Pennsylvania 15616. 
W. Roberts, Paris Police Department, 811 February 5, 1985-Sheriff Joseph R. 
Bonham Street, Paris, Texas 75460. Steenbergen, Collin County Sheriff's De-

September 23, 1985-0fficer Osvaldo San- partment, McKinney, Texas 75069. 
tiago Oliver, Police of Puerto Rico, G.P.O. February 9, 1985-0fficer David H. 
Box 70166, San Juan, Puerto Rico 00936. Masse!, woodlawn Police Department, 

September 27, 1985-Trooper Bruce K. 10143 Woodlawn Boulevard, Cincinnati, 
Smalls, South Carolina Highway Patrol, Ohio 45215. 
Post Office Box 191, Columbia, South Caro- February 14, 1985-Trooper John J. 
lina 29202. 

September 30, 1985_Deputy John R. Brown, Pennsylvania State Police, 1800 El-
Klem III, Forrest County Sheriff's Depart- merton Avenue, Harrisburg, Pennsylvania 

17110. 
ment, 316 Forrest Street, Hattiesburg, Mis- March 1, 1985-0fficer David W . Parker, 
sissippi 39401. . Honolulu Police Department, 1455 South 

October 17, 1985-Investigator Michael W. Beretania Street, Honolulu, Hawaii 96814. 
Ridges, Cook County Sheriff's Department, March 9, 1985-Deputy Richard D. Glass, 
1401 South Maybrook Drive, Maywood, Illi-
nois 60153. Mason County Sheriff's Office, Post Office 

October 31, 1985-Detective Thomas C. Box 1037, Shelton, Washington 98584. 
Williams, Los Angeles Police Department, March 11, 1985-Sheriff Matthew V. Scho-

An l St t L An 1 field, Haakon County Sheriff's Department, 
150 North Los ge es ree • os ge es, P t Off" B 249 Ph"l" S th D k t California 90012. os Ice ox , I IP, ou a o a 

November 1, 1985-Deputy Richard A. 57567. . . 
Kent III, Tangipahoa Parish Sheriff's ·• March 2~, 1985_- Trooper Lindell J. Gib
Office, Post Office Box 727, Amite, Louisi- bons, Flon~a Highway Patrol, Troop F, 
ana 70422. Naples, Florida 33940. . _ 

November 5 1985-Patrolman Kenneth R. March 30, 1985-Investigator Michael 0. 
Dawson, Wh~eling Police Department, 255 Lewi~, District Attorney's Office, S~n ~er
West Dundee Road, Wheeling, Illinois nardino County, 316 _North ~o~ntam VIew 
60090. Avenue, San Bernardmo, Callfona 92415. 

November 11, 1985-Sergeant James D. April6_, 198.5-0fficer David W. Coplem~n, 
Mitchell, Amarillo Police Department, 609 Callforma Highwa~ Pa~rol, 4656 Valentme 
Pierce Street Amarillo Texas 79101. Road, Ventura, Callforma 93006. 

November '12, 1985' and November 15, April 19, 1985-Trooper William P. Koh_l-
1985-Patrolman Michael J. Schiavina and leppel III, Texas Department of Publlc 
Patrolman Alain Y.J. Beauregard, Spring- Safety, Post Office Box 4143, Austin, Texas 
field Police Department, 130 Pearl Street, 78765. 
Springfield, Massachusetts 01103. April 28, 1985-Chief Deputy Lewis W. 

November 18, 1985-0fficer Vincent J. Wahl, Crockett County Sheriff's Depart
Adolfo, Baltimore Police Department, 601 ment, Post Office Box 1931, Ozona, Texas 
East Fayette Street, Baltimore, Maryland 76943. 
21202. April 29, 1985-0fficer James A. Bradley, 

November 26, 1985 and December 18, Oilton Police Department, Post Office Box 
1985-8ergeant Nathaniel H. Taylor and Of- 175, Oilton, Oklahoma 74052. 
ficer Robert E. Walls, Essex County Sher- May 9, 1985-0fficer Dean A. Whitehead, 
iff's Office, New Courts Building, Newark, Lansing Police Department, 120 West Michi-
New Jersey 07102. gan Avenue, Lansing, Michigan 48933. 

November 28, 1985-8tate Constable May 13, 1985-Corporal Darrell D. 
Valdon 0. Keith, Greenville County Sher- McCloud, Maricopa County Sheriff's Office, 
iff's Office, 4 McGee Street, Greenville, 120 South First Avenue, Phoenix, Arizona 
South Carolina 29601. 85003. 

December 13, 1985-Lieutenant John P. May 19, 1985-Deputy Walter N. Coleman, 
Frisco, Windcrest Police Department, 8601 Camden County Sheriff's Department, Post 
Midcrown Street, Windcrest, Texas 78239. Office Box 699, Woodbine, Georgia 31569. 

May 20, 1985-Constable David E. Nelson, 
Constable's Department, Precinct 3, Travis 
County, 3010 South Lamar Street, Austin, 
Texas 78704. 

May 23, 1985-Patrolman Donald W. 
Parker, Jr., Bureau of Police, 626 State 
Street, Erie, Pennsylvania 16501. 

May 24, 1985-Trooper Glenda D. 
Thomas, Washington State Patrol, District 
2, 2803 !56th Avenue, Southeast, Bellevue, 
Washington 98007. 

May 25, 1985-Corporal Larry D. Cawyer, 
Alabama Department of Public Safety, Post 
Office Box 1511, Montgomery, Alabama 
36192. 

May 27, 1985-Criminal Investigator 
Lowry D. Durington, Healdton Police De
partment, 310 Franklin Street, Healdton, 
Oklahoma ,.13438. 

June 9, 1985-Deputy James E. Simono, 
Elmore County Sheriff's Department, Post 
Office Box 665, Mountain Home, Idaho 
83647. 

June 14, 1985-Agent Lester L. Haynie, 
U.S. Border Patrol, 350 First Street, Yuma, 
Arizona 85364. 

June 16, 1985-Trooper Charles G. Whit
ney, Iowa State Patrol, Post 9, 1510 West 
First Street, Cedar Falls, Iowa 50613. 

July 5, 1985-Trooper Jody S. Dye, Ohio 
State Highway Patrol, 660 East Main Street, 
Columbus, Ohio 43266. 

July 5, 1985-Patrolman William R. 
Burns, Radcliff Police Department, 411 
West Lincoln Trail Boulevard, Radcliff, 
Kentucky 40160. 

July 11, 1985-Trooper Jonathan D. 
Harris, West Virginia Department of Public 
Safety, 725 Jefferson Road, South Charles
ton, West Virginia 25309. 

July 20, 1985-Corporal Thomas L. Harris, 
Dallas Police Department, 2014 Main 
Street, Dallas, Texas 75201. 

July 23, 1985-Sergeant Gerald G. Chir
rick, Corporal Virgie D. Knight, Jr., Deputy 
Ronald A. Terwilliger, Douglas County 
Sheriff's Office, Post Office Box 1757, Rose
burg, Oregon 97470. 

July 28, 1985-Patrolman Roy L. Graham, 
Sumpter Police Department, 23483 Sumpter 
Road, Be1leville, Michigan 48111. 

August 1, 1985-Deputy Robert A. Van 
Alyne, Jr. , Laramie County Sheriff's De
partment, Post Office Box 787, Cheyenne, 
Wyoming 82003. 

August 5, 1985-Deputy Monty L. Conley, 
Deputy Joe R. Landin, Tulare County Sher
iff's Department, County Civic Center, Visa
lia, California 93291. 

August 6, 1985-Deputy Robert D. Wright, 
Williamson County Sheriff's Office, George
town, Texas 78626. 

August 10, 1985-Corporal Phillip G. Os
termann, Arkansas State Police, Post Office 
Box 5901, Little Rock, Arkansas 72215. 

August 14, 1985-0fficer Raymond E. 
Miller, California Highway Patrol, 4040 
Pierce Road, Bakersfield, California 93308. 

August 16, 1985-Patrolman Thomas J. 
Dietzman, Jr., Aurora Police Department, 
15001 East Alameda Drive, Aurora, Colora
do 80012. 

August 21, 1985-0fficer Dean J. Esquibel, 
California Highway Patrol, Post Office Box 
898, Sacramento, California 95804. 

August 23, 1985-Patrolman Roy H. 
Mardis, Division of Police, 134 East Main 
Street, Lexington, Kentucky 40507. 

August 31, 1985--Patrolman Issac D. 
Hamby, Hanceville Police Department, 103 
Magnolia, Avenue, Hanceville, Alabama 
35077. 

September 3, 1985-Deputy Reginald F. 
Norwood, Harris County Sheriff's Depart-



September 17, 1986 CONGRESSIONAL RECORD-SENATE 23695 
ment, 1301 Franklin Street, Houston, Texas 
77002. 

September 5, 1985-Patrolman Oronzo L. 
Cellamare, Utica Police Department, 413 
Orinskany Street, West Utica, New York 
13502. 

September 6, 1985-0fficer William H. 
Fordham, Bergen County Police Depart
ment, Hackensack, New Jersey 07602. 

September 8, 1985-Patrolman' Johnny W. 
Wagner, Ranlo Police Department, 1624 
Spencer Mountain Road, Gastonia, North 
Carolina 28054. 

September 16, 1985-0fficer Leslie P. Hol
lers, Rapid City Police Department, 300 
Kansas City Street, Rapid City, South 
Dakota 57701. 

September 27, 1985-Deputy Louie E. 
Cosby, Shelby County Sheriff's Depart
ment, Post Office Box 1095, Columbiana, 
Alabama 35051. 

October 2, 1985-Sergeant John C. Baxter, 
Jr., Florida Highway Patrol, Neil Kirkman 
Building, Tallahassee, Florida 32307. 

October 4, 1985-Special Agent Robin L. 
Ahrens, Federal Bureau of Investigation, 
2721 North Central Avenue, Phoenix, Arizo
na 85004. 

October 7, 1985-0fficer Pedro A. Burgos 
LaCourt, Officer Pilar H. Lopez, Officer 
Martinez H. Ortiz, Sergeant Malendiz F. 
Diaz, Police of Puerto Rico, G.P.O. Box 
70166, San Juan, Puerto Rico 00936. 

October 8, 1985-0fficer Richard J. Lear, 
Baltimore Police Department, 601 East Fay
ette Street, Baltimore, Maryland 21202. 

October 9, 1985-Lieutenant G. D. Honea, 
Anderson County Sheriff's Department, 704 
Avenue A, Palestine, Texas 75801. 

October 12, 1985-Deputy Walter L. 
Terry, Smith County Sheriff's Department, 
Post Office Box 90, Tyler, Texas 75710. 

October 15, 1985-Patrolman John R. Me
lendez, Bal Harbour Police Department, 655 
96th Street, Bal Harbour, Florida 33154. 

November 13, 1985-0fficer Charles 
O'Hanlon, Philadelphia Police Department, 
Eighth and Race Streets, Philadelphia, 
Pennsylvania 19106. 

November 23, 1985-Deputy Joseph W. 
Jarreau, Sr., West Baton Rouge Sheriff's 
Office, Port Allen, Louisiana 70767. 

November 26, 1985-Trooper Thomas F. 
Hudson, New York State Police, Division 
Headquarters, Building 22, State Campus, 
Albany, New York 12207. 

December 6, 1985-0fficer Jackie C. Gray, 
Sr., Metropolitan Police Department, 300 
Indiana Avenue, Northwest, Washington, 
D.C. 20001. 

December 10, 1985-Deputy Donald E. 
Rice, Eaton County Sheriff's Department, 
117 West Harris Street, Charlotte, Michigan 
48813. 

December 12, 1985-0fficer Manuel A. 
Aquino, Guam Police Department, 287 West 
O'Brien Drive, Agana, Guam 96910. 

December 13, 1985-Patrolman Vaughn E. 
Kee, Mount Pleasant Police Department, 
Post Office Box 296, Mont Pleasant, South 
Carolina 29464. 

1985 NATIONAL POLICE PRAYER 
Eternal God, Our Heavenly Father, we 

pray that You will accept the souls of our 
departed Brother and Sister Officers. They 
have paid the supreme sacrifice in protect
ing the lives and properties of the citizens of 
America. We bow in humble reverence to 
the memory of these brave officers whose 
labors on Earth are o'er. We pray that You 
will comfort their survivors who bear the 
burden of their sorrows. We ask Thee to lift 
up their spirits and remove all rebellion 
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from their hearts. Help them to realize that 
their loved ones have earned the Heavenly 
reward for the dedicated work they have ac
complished on this Earth. We pray Al
mighty God that our deceased comrades will 
rest in Thy loving care and we will all be re
united on that glorious day of Resurrection. 
This we ask in the honor of Thy name both 
now and forever more. 

THE REAGAN ADMINISTRATION 
AND NUCLEAR WEAPONS 

Mr. BRADLEY. Mr. President, on 
September 10 my distinguished col
league from Delaware, Mr. BIDEN, ad
dressed the National Press Club on the 
important subject of the nuclear arms 
race. His speech entitled "The Reagan 
Administration and Nuclear Weap
ons," is an important contribution to 
the ongoing discussion and debate on 
this fundamental issue. I ask unani
mous consent that this timely and 
thoughtful analysis be inserted in the 
CONGRESSIONAL RECORD. 

There being no objection, the analy
sis was ordered to be printed in the 
RECORD, as follows: 
THE REAGAN ADMINISTRATION AND NUCLEAR 

WEAPONS: A SMOKESCREEN OF MYTHOLOGY; 
A FuTURE LEss SECURE 

<Remarks by Senator Joseph R. Biden, Jr., 
to the National Press Club) 

Members of the National Press Club, 
ladies and gentlemen, I appreciate the op
portunity to speak to the Press Club today 
on a matter fundamental to America's 
future. My subject is the nuclear arms 
race-specifically, the ominous failure 
during this Administration of efforts to con
tain that race. 

THE AMERICAN CONTEXT 
Let me first place the issue in context. I 

believe that the period now before us, start
ing with the Congressional elections in No
vember and culminating in the Presidential 
election of 1988, represents a political water
shed more significant than any in a genera
tion. The "American Century" described by 
Henry Luce is drawing to a close; and as a 
new century approaches, the people of the 
United States confront questions that will 
shape our national life-our continued 
preeeminence or decline-for decades to 
come: 

Economically, our deficits and interna
tional debt pose challenges greater than any 
since the Depression. 

On critical issues of social justice, the 
Reagan years have raised, but left unre
solved, profound questions about the role of 
government in addressing human needs not 
met by the market. 

In the judiciary, the bastion of our demo
cratic system, the American people must de
termine whether to grant or deny further 
power to those who would impose a new and 
radically conservative interpretation of the 
Constitution and the Bill of Rights. 

And in national security policy-the very 
basis for our survival as a people and 
nation-we face perhaps the gravest ques
tion of all, posed by an Administration that 
is moving to eliminate the entire framework 
governing superpower arsenals now capable 
of annihilating all civilization. 

In the months ahead, each of these issues 
will warrant the full attention of the Ameri
can people. Today, I shall focus on the most 

fundamental issue-survival in the nuclear 
age. 

THE U.S.-SOVIET CONTEXT 
Let me begin by seeking to clarify the re

lationship between arms control and a 
second Reagan-Gorbachev summit, especial
ly in light of the recent Soviet seizure of 
American journalist Nicholas Daniloff. 

Public discussion has been greatly con
fused, I believe, by a mistaken belief that 
summits can be used to negotiate arms con
trol. Postwar history demonstrates quite the 
contrary. Arms control depends not on any 
cordiality that develops between two super
power leaders during a fireside chat, but 
rather on serious, purposeful negotiation 
conducted over a period of many months 
and years. 

Summits can, however, serve two impor
tant purposes: to improve an already prom
ising atmosphere and to finalize and com
memorate agreements on which the prepon
derence of work has already been done. Cur
rently neither of those conditions exists. 
The Kremlin's decision to hold an innocent 
American journalist hostage is a calculated, 
public affront to American principles. And 
the two sides are still far apart on the fun
damental issues of arms control, not least 
because for six years the Administration has 
failed to bargain seriously. 

Summitry and the seizing of Mr. Daniloff 
both fall into the same category: They re
flect the degree of amicability and behavior
al decency in the relationship; and it is ap
propriate if necessary for the United States 
to link the two. In a completely different 
category is nuclear arms control, which 
cannot be negotiated at a summit, which 
has an historic urgency precisely because of 
the superpowers' adversarial relationship, 
and which should proceed without linkage 
to transitory issues, however severe. 

Secretary Gorbachev has spoken fre
quently in recent weeks to express his df:'s ire 
for arms control, and his insistence that a 
second summit not be simply cosmetic. But 
if the seizure of Daniloff represents an 
effort by the Soviet leadership to criticize 
the Administration's arms control posture, 
it has chosen an utterly stupid and self-de
feating way to do so. Whereas heretofore 
the Administration has used summitry as a 
substitute for arms control, a summit break
down would provide an excuse for the ab
sence of arms control. In sum, the Kremlin's 
outrageous treatment of Daniloff can only 
give satisfaction to those whose purpose is 
to derail arms control · hrough one means or 
another. 

The Daniloff issue underscores our pro
found differences with the Soviet Union, 
and is an outrage which should be handled 
without a spirit of compromise. But in the 
continuing American debate, which reflects 
the freedom we possess and Soviet citizens 
do not, this episode should not be allowed to 
distract attention from the bankruptcy of 
the Reagan Administration's policy on nu
clear arms control, to which I shall now 
turn. 

THE NUCLEAR FRAMEWORK IN JEOPARDY 
Four decades ago on the New Mexico 

desert, the world was changed, and changed 
utterly, by a destructive miracle of science. 
As that first atomic blast mushroomed into 
the heavens, the scientist who had led the 
American effort that produced this apoca
lyptic vision, J. Robert Oppenheimer, 
sought to express the immensity of what 
makind had done-and what could never be 
undone. He found it expressed in the words 
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of a Hindu holy poem: "I am become Death, 
the shatterer of Worlds." 

Since then, man has survived in the nucle
ar age through a combination of wisdom 
and luck that offers little reason for com
placency. Knowledge of the atom has prolif
erated among men and nations. And the 
technology for hurling its destructive power 
to distant targets-by what experts now 
clinically call "strategic nuclear delivery ve
hicles"-advances steadily by the day, pro
pelled by a bitter competition between the 
world's two superpowers. But worse still, we 
see today a sustained assault on the struc
ture carefully erected, over two decades, to 
contain this destructive power-a protective 
barrier of negotiated superpower agree
ments now imperiled by an Administration 
whose policy represents an amalgam of ide
ology, ignorance, and, I '!lelieve, historic irre
sponsibility. 

Administration policy on arms control is 
shaped by one premise not in dispute-that 
the Soviet Union cannot be trusted. But it is 
driven also by certain deep-seated ideologi
cal beliefs which have proven both dubious 
and dangerous: 

First among these is a visceral rejection of 
the Soviet Union as an equal, whether as a 
nuclear adversary or as a partner in agree
ments that enhance nuclear stability. 

Equally strong is an assumption that arms 
control agreements are a dangerous placebo 
for Western public opinion, weakening the 
national will necessary for an adequate de
fense. 

And third is an implicit conviction that 
nuclear weapons represent an arena of su
perpower competition that is actually ad
vantageous to the United States, and that a 
combination of will power and technology 
can somehow return us to the halcyon days 
of American nuclear superiority. 

Together, I submit, these attitudes reflect 
an unwillingness to accept international re
ality, a lack of faith in the American people, 
and a distorted faith in technology. They 
give life to an ideology that has halted all 
progress in nuclear arms control, while mo
tivating a deliberate effort to dismantle the 
entire arms control framework previously 
erected. 

In the control of offensive systems, the 
Administration has repudiated a SALT 
regime that constitutes the only existing 
constraint on U.S. and Soviet bombers and 
missiles-an ill-considered act holding enor
mous potential costs to American security 
and no apparent gains. 

On issues of compliance, the Administra
tion has repeatedly exaggerated the extent 
and significance of Soviet violations, while 
launching an outright attack on the only es
tablished forum for resolving compliance 
issues. 

On the question of nuclear testing, the 
Administration has refused to ratify the 
Threshold Test Ban Treaty and has re
versed the position of our last six Presidents 
by refusing even to consider negotiations on 
a Comprehensive Test Ban. 

Finally, but most fundamentally, Adminis
tration policy has undermined the essential 
equation of all arms control, which is that 
in order to limit and then reduce offensive 
arms, defensive arms must also be con
strained. That equation's logic is this: that 
either superpower-if confronted by anti
missile defenses even of uncertain reliabil
ity, and such uncertainty is inherent-will 
be compelled in its own interest to multiply 
its offensive systems to the point of abso
lute assurance that, even if victimized by a 
massive first strike, it could still inflict a 
devastating retaliatory blow. 

The President's dangerously ingenuous 
notion of erecting a "strategic space shield" 
contravenes that equation. And by radically 
reinterpreting the ABM Treaty-a reinter
pretation that contradicts the treaty lan
guage, the negotiating record, the ratifica
tion record, and thirteen years of estab
lished practice-the Administration has 
moved toward eradicating not only defen
sive limitations but all constraint on offen
sive systems as well. Accordingly, we now 
confront the specter of a nuclear arms race 
without limits-brought on, tragically, by 
ideologues who believe such a competition 
serves the American interest. 

A SMOKESCREEN OF MYTHOLOGY 

Bridging the gap between this policy and 
the American public's overwhelming sup
port for nuclear arms control has required 
of Administration officials no small measure 
of political dexterity. But they have sup
plied it, primarily by propagating a mythol
ogy which has provided the smokescreen for 
a no-arms-control policy. 

Soviet "superiority": an excuse for delay 
Their first myth is the claim that, when 

they came to office, the United States had 
fallen perilously behind the Soviet Union in 
strategic forces. If there was to be arms con
trol, we were told, it would depend first 
upon a massive Reagan build-up. But in fact 
the assertion of Soviet superiority was 
plainly false when first uttered and has 
gained standing only through sheer repeti
tion by the President and his Secretary of 
Defense. 

Proof of its falsehood lies in a survey of 
our strategic arsenal today, which comprises 
essentially the same triad-of ICBMs, 
SLBMs, and long-range bombers-already in 
place or on-line when President Reagan was 
elected. Indeed, the Administration's one 
addition to this arsenal-its dubious decision 
to revive the B-1 bomber-pales against the 
strategic loss from its shift of the MX mis
sile from deceptive basing to emplacement 
in existing silos. That decision, reflecting an 
unwillingness to proceed against localized 
opposition to a survivable basing mode, 
means that a weapon conceived solely to 
close a theoretical "window of vulnerabil
ity" will, for want of political courage, be 
deployed in a way that concentrates war
heads in vulnerable silos and thereby opens 
the window still further. 

Overall, what we have seen is less a build
up than a spend-up, in which the act of 
awarding defense contracts has been por
trayed as a measure of strategic strength. 
The strategic balance between the super
powers remains essentially unchanged, and 
the Kremlin today has no more reason to 
bargain-and no less-than before any 
Reagan program went into effect. 

"Bringing Moscow to the table": a false 
claim/or the "build-up" 

Unfazed nonetheless, Administration offi
cials have propagated a second myth-a 
claim that the alleged strategic build-up, in
cluding Star Wars, has "brought the Krem
lin back to the bargaining table." This asser
tion, however, lacks both evidence and logic. 
True, in 1983, after 2 years of stalemate in 
Geneva and on the eve of NATO missile de
ployments in Europe, the Soviets interrupt
ed negotiations, obviously hoping to capital
ize on West European concerns about Presi
dent Reagan. But, by the large, the Kremlin 
has remained at the bargaining table since 
the two superpowers began discussions on 
limiting strategic systems in 1966. The 
result of that extended bargaining is the 
current arms control structure, which was 

under attack by the President and his advi
sors long before they reached office. 

Nor has Star Wars been vindicated by the 
Soviet insistence on discussing it. This 
demand expresses no more than the basic 
logic of arms control-that limits on offen
sive and defensive systems are crucially re
lated. In the early years of arms control, the 
U.S. side argued determinedly in favor of 
this principle: and Moscow's eventual ac
ceptance led to the ABM Treaty, by which 
the two superpowers forswore any effort to 
erect full-scale defenses. The Soviet call for 
talks on strategic defenses, rather than a 
sign that Star Wars is "working," represents 
the only logical response to the Administra
tion's threat to abandon unilaterally a prin
ciple that previous Administrations had suc
cessfully induced the Kremlin to accept. 

The Soviet Union needs arms control not 
because of the so-called Reagan build-up, or 
the implausible threat of a perfect strategic 
defense, but rather for reasons long-estab
lished and quite similar to our own. What
ever the differences between the two super
powers-and they are vast-leaders in 
Moscow have the same economic and strate
gic interest we have in gaining a measure of 
predictability of the adversary's force struc
ture. And they share our profound interest 
in mutual constraints that enhance nuclear 
stability by reducing the risk of nuclear war. 

Today, for example, the Kremlin can fore
see that by the early 1990's the entire Soviet 
arsenal of land-based ICBMs will be subject 
to preemptive strike by our new and highly 
accurate Trident II-a submarine-launched 
missile that was developed, one should note, 
by the much-maligned Carter Administra
tion. To prevent this "window of vulnerabil
ity"-a Soviet "window" that would be far 
more real than ours ever was-the Kremlin 
has begun deployment of mobile ICBMs, 
while undertaking to negotiate further stra
tegic limits in Geneva. The Soviets have 
ample incentive for further arms control, 
and would have such incentive regardless of 
this Administration's reckless bravado, and 
its self-defeating policy of attacking the 
structure of controls now in place. 

"Serious proposals": a false defense tor a 
lack of progress 

If the so-called Reagan build-up has 
brought anyone to the bargaining table, it is 
the Administration itself, which has used 
the talks to justify expenditure on such sup
posed bargaining chips as the MX. From 
that perspective, the talks have indeed al
ready succeeded-by relieving public pres
sure for arms control, while running inter
ference for increased military spending. By 
pretending to follow the traditional logic of 
arming in order to negotiate, the adminis
tration has used negotiations in order to 
arm. 

To assuage public opinion has, of course, 
required the Administration to adopt nego
tiating positions that have at least superfi
cial plausibility. This has brought forth a 
third myth, which is that the Administra
tion has offered "serious proposals," the 
corollary of which is that any lack of 
progress may be attributed to the Soviet 
Union. Under analysis, however, the Admin
istration's proposals-both in the INF talks 
on intermediate-range nuclear forces and 
the START talks on long-range systems
have been less than serious. 

In the INF talks, the Administration's 
famous "zero option" was clearly non-nego
tiable. By calling upon the Soviet Union to 
dismantle not only all of its new SS-20s but 
also all of the old intermediate-range mis-
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siles <8S-4s and 5s> they were created tore
place, the Administration could hardly have 
expected to create the basis for agreement; 
Soviet forces would have been weaker than 
before the BS-20 was created. Similarly, in 
the START talks the Administration fash
ioned a position that had the surface virtue 
of calling for common limits on missile war
heads, but the limits and sublimits chosen 
were such as to require a major overhaul of 
the entire Soviet force posture, while requir
ing much less change in our own. Moreover, 
by focusing on missile warheads, the Admin
istration has disingenuously ignored a stra
tegic factor of which the Soviets are keenly 
aware: the overwhelming U.S. superiority in 
bombers. Proposing to ban mobile missiles 
was equally disingenuous, in that the Sovi
ets have undertaken a major mobile-missile 
program as a precaution against the immi
nent U.S. capability to destroy all Soviet 
silos in a first strike. 

A considerable irony of the various U.S. 
proposals is that they have also contained 
elements directly contrary to basic Ameri
can interests and doctrine. The "zero 
option" proposal, for example, would have 
deprived NATO of the theater-nuclear mod
ernization that is integral to maintenance of 
the "flexible response" doctrine and there
by to the strategic "coupling" of the Atlan
tic Alliance. Similarly, certain START pro
posals, if implemented, would have involved 
an actual intensification of MIRVing, 
rather than inducing the de-MIRVing 
needed for the enhancement of nuclear sta
bility. Even more illogical was the proposal 
to ban mobile missiles, which would have 
undercut our own effort to escape ICBM 
vulnerability through the new Midgetman. 

This latter curiosity apparently resulted 
from an unholy alliance that has plagued 
arms control throughout this Administra
tion-between strategic targeters in the 
Pentagon, who are obsessed with retaining 
the ability to target all Soviet missiles, and 
anti-arms-control officials who are only too 
pleased to see the U.S. make unacceptable 
offers. The upshot has been a series of pro
posals that have been both non-negotiable 
but also, paradoxically, inconsistent with 
U.S. concepts of deterrence and nuclear sta
bility even if accepted by the Kremlin. 

"Massive" Soviet violations: a false excuse 
to scuttle SALT 

While the myth of bargaining seriously 
has been useful in explaining six years of 
failure to progress in arms controls, a 
fourth myth has been needed for an attack 
on the arms control framework already in 
place: the allegation of blatant and massive 
Soviet violations. There are indeed legiti
mate issues concerning Soviet compliance 
with existing agreements. But such issues 
are complex, controversial, and-it cannot 
be emphasized too strongly-still marginal 
in military significance. What the myth of 
"massive" Soviet violations seeks to obscure 
is that the essential constraints-the numer
ical SALT sublimits that cap the deploy
ment of MIRVed missiles and bombers car
rying cruise missiles-have been fully ad
hered to by both sides, and subject to no 
credible charge of Soviet violation. 

Over the history of SALT, these limits 
have required the Soviets to dismantle ten 
missile launchers for every one retired by 
the United States; and that ratio will con
tinue in the period immediately ahead
unless the limits are abandoned. It is for 
that reason that the Senate has repeatedly 
and overwhelmingly urged the President to 
continue U.S. compliance with the SALT 
limits. Unfortunately, the White House an-

nouncement of May 27th-that the Admin
istration intends to exceed the SALT limits 
later this year-makes clear that this mes
sage has been ignored. 

Consequently, I have introduced legisla
tion with Republican Senator Bill Cohen 
that would not simply urge-but require
continued U.S. adherence to the major 
SALT II sublimits for so long as the Soviets 
remain in compliance. <These common 
limits are 820 for MIRVed ICBMs; 1200 for 
MIRVed ICBMs and SLBMs; and 1320 for 
MIRVed missiles plus bombers carrying 
cruise missiles.> A companion measure spon
sored by Congressman Dicks has already 
passed the House but is unlikely to be ac
cepted by Senate conferees on the Defense 
authorization bill. The issue will therefore 
revert to the Senate. 

I regret the need for binding legislation in 
an area where Presidential latitude is obvi
ously preferable. But we now face a historic 
collapse of responsibility in the conduct of 
American strategic policy. With no conceiv
able loss in strength, the United States can 
comply with the key SALT limits for the 
next two years simply by retiring two aging 
Poseidon submarines. Yet failure to take 
such action would represent unilateral 
American withdrawal from the only remain
ing constraint now capping both superpower 
arsenals. 

Once that constraint is lifted, offensive 
systems on both sides will almost certainly 
multiply. At present, each superpower pos
sesses approximately 10,000 strategic war
heads, each more deadly than the bombs 
which struck Hiroshima and Nagasaki in 
1945. According to a detailed projection by 
the House Armed Services Committee, if 
SALT limits are abandoned, each side
eight years from now-could have 28,000 
warheads, a near tripling of the nuclear ar
senal by 1994. 

Clearly, members of the President's party 
will hope to finesse the question of binding 
legislation if possible; and with a second 
Reagan-Gorbachev summit now in the 
offing, we can expect to be told once again 
to leave the President a free hand. I intend, 
however, to make every effort to force a 
Senate vote on this crucial issue before Con
gress adjourns. The Administration's unilat
eral abandonment of existing constraints is 
an issue on which the Senate should be re
corded, and that record should be before 
the American people in November. 

As this moment of truth on SALT ap
proaches, news reports have surfaced in the 
past week that, in its internal negotiations 
regarding a new offensive arms agreement, 
the Administration has now dropped the 
goal of deep cuts. This is not surprising 
since the idea of 50% reductions, while good 
propaganda, was never plausible as a near
term objective. The new position, reported
ly, aims for cuts of perhaps 20-30% in mis
sile warheads, while allowing substantial 
growth in bomber forces-in a pattern 
which simply mirrors current U.S. force 
trends. In short, the Administration has 
now adopted a policy that the President 
always purp::>rted to oppose: arms control as 
a codification of forces that would exist 
anyway. 

To compare this new negotiating position 
with where the superpowers could now be, 
had SALT II been ratified six years ago, re
veals the bankruptcy of Administration 
policy. When SALT II was .signed by Presi
dents Carter and Brezhnev, there was every 
reason to expect that the two governments 
could promptly agree on a SALT III treaty 
which would initiate percentage-annual-re-

ductions of 3-7% from the SALT II ceilings. 
Had that occurred, we could be at the point 
today of having reduced the Soviet and 
American arsenals by 25% or even more. In
stead the Administration rejected that op
portunity, wasted six years while claiming 
to be satisfied only with "deep cuts," has 
now adopted a negotiating position that
even if realized-would represent little more 
than a variation on the status quo, and 
meanwhile is carrying us to the threshold of 
abandoning arms control altogether. 

This is a sad policy indeed for a President 
who vigorously attacked his predecessor for 
failing to achieve deep cuts but whose only 
contribution to arms control thus far has 
been to rename the negotiation. Had SALT 
II been ratified, we could by now have had 
substantial cuts; instead, we have had none. 

"Star wars": a fantasy and a false 
alternative to arms control 

This brings us to the Administration's 
fifth myth-and surely the most remarka
ble. Unable or unwilling to build on the nu
clear arms control progress of his predeces
sors, and under mounting public pressure as 
a result, the President in 1983 performed an 
astounding political act. Like a Baryshnikov 
of nuclear politics, he simply pirouetted and 
leaped over the entire issue, announcing a 
presidential "vision" that the American 
people could escape nuclear danger not by 
arms control but by erecting an anti-nuclear 
astrodome over the United States. This im
maculately conceived notion has obviously 
demonstrated a certain mystical appeal. Un
fortunately, it has no possibility of practical 
implementation, as attested by an over
whelming body of scientific opinion, and by 
common sense. 

Analysis of Star Wars should begin, how
ever, with the vision itself. The President 
presented Star Wars as an escape from what 
he called the "immoral" doctrine of Mutual 
Assured Destruction-and also an escape 
from nuclear dependence, since defenses 
would supposedly be non-nuclear. He also 
implied that this nonexistent technology 
would free us from the need to bargain with 
the Soviets, while paradoxically proposing 
that we provide the Kremlin full access, so 
that our erstwhile adversaries could share 
in this forthcoming miracle. But this very 
vision is inherently and fundamentally 
fraudulent: 

First, strategic defenses would not elimi
nate reliance on retaliatory forces. The 
President speaks beguilingly of a new era of 
"mutual assured survival." But certainly 
such a realist as he is not planning for a 
utopia in which we disarm entirely, living 
quietly under a technological astrodome. 
One associates that vision with Woodstock 
perhaps, but not with Ronald Reagan. The 
truth is that-in any foreseeable future and 
whether or not we seek to deploy strategic 
defenses-our principal deterrent will con
tinue to be our ability to retaliate against an 
attacker. And that, despite the President's 
verbal legerdemain, is nothing more or less 
than the doctrine of Mutual Assured De
struction. 

Nor would Star Wars move us away from 
nuclear dependence. Even defensive tech
nologies will involve nuclear explosive de
vices-most notably the X-ray laser, which 
the Administration is so bent on testing 
that it refuses to consider a 'nuclear test ban 
of even limited duration. 

Nor would Star Wars free us, as implied, 
from arms control. Even in theory, there is 
no way a defensive system could work with
out some cap on the enemy's offensive sys-
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terns, which could be increased to over
whelm our defenses. Such limits on offen
sive systems can only be imposed through 
negotiated agreement-meaning arms con
trol. 

Nor could we "share the system," as the 
President has proposed, again apparently 
under the belated influence of Woodstock. 
Sheerly on the basis of logic, sharing a Star 
Wars defensive system would be unsound, 
because to know the technology is to know 
how to defeat it. And on a practical level, it 
is preposterous, because such a system 
would embody all of our most advanced 
technology-defensive, offensive, and other
wise. One can only imagine the conversation 
that would ensue if the President's techno
logical dream were suddenly realized and he 
had summoned Secretary Weinberger to in
struct him that the time had come to "share 
the system." 

AB to the technical realities, the plain and 
widely recognized truth is that a compre
hensive system of population defense simply 
will not work-something even Assistant 
Secretary Perle reportedly acknowledges in 
his private conversations with o~r allies. 

First, even under the rosiest predictions 
about the effectiveness of layered defenses, 
a large number of the Soviet missiles that 
exist now would penetrate any system we 
could conceivably deploy 20 years from now. 
Given the inevitable development of Soviet 
countermeasures, any hope for a leak-proof 
missile defense will remain an ever-receding 
aspiration. Current research, moreover, has 
yet even to envisage a defense against an 
attack that "comes in under" this mythical 
space shield-either with bombers, cruise 
missiles, or low-trajectory missiles fired 
from submarines near the American coast, 
not to mention nuclear devices transported 
through more elemental means. 

CONSEQUENCES OF MYTHOLOGY 

To say that Star Wars will not work, how
ever, is far from labelling it meaningless, for 
the President's quixotic initiative is already 
inflicting serious damage on American inter
ests: 

It has confused our national debate, per
haps deliberately so, about the direction of 
American nuclear strategy. 

It has increased and misallocated our de
fense budget, at a time requiring austerity 
and carefully established priorities empha
sizing the improvement of conventional 
forces. 

It has diverted valuable R&D resources, at 
a time when the best American talent is 
now urgently needed in the civilian sector to 
strengthen our competitiveness in the 
global marketplace. 

It has weakened the Atlantic Alliance by 
raising doubts about America's commitment 
to the collective defense, and also about the 
reliability of American leadership in the 
conduct of East-West relations. 

It threatens strategic deterrence by under
mining the ABM Treaty, which ensures our 
ability to answer aggression with the limited 
nuclear response that is fundamental to the 
credibility of NATO doctrine. 

It has pushed Soviet behavior the wrong 
way, inducing greater Soviet research on de
fenses while raising the prospect of expand
ed Soviet missile forces to penetrate any 
U.S. defenses erected. 

And finally, for so long as it remains non
negotiable, Star Wars constitutes a major 
impediment to arms control. 

This multiplicity of negative consequences 
combines into a single conclusion: The Star 
Wars initiative represents a fundamental as
sault on the concepts, alliances, and arms 

control agreements that have buttressed 
American security for several decades; and 
the President's continued adherence to it 
constitutes one of the most reckless and ir
responsible acts in the history of modem 
statecraft. 

AN HISTORIC TURNING POINT 

The past six years have demonstrated 
that the world can survive in the short term 
without progress in nuclear arms control. 
But while the Reaganites have enjoyed 
some success in propagating their smoke
screen of mythology, what they have not 
done-what they could not do-is change 
these fundamental realities of the nuclear 
age: 

first, that Soviet forces will, like our own, 
remain capable in any forseeable future of 
inflicting massive global destruction on a 
scale almost beyond the imagination; 

second, that the essential calculus of 
mutual nuclear deterrence, recognized years 
ago, cannot be altered even by the dreams 
of Presidents; 

third, that actual reductions in nuclear 
weaponry will not occur except by negotiat
ed agreement, and that such agreement will 
never occur without related agreement on 
defensive systems; and 

fourth, that arms control represents an ef
.:ective means-and our best hope-of en
hancing nuclear stability and reducing the 
risk of war; 

finally, that arms control can be accom
plished not by bluff and compulsion but 
only by quiet strength and a serious will to 
negotiate. 

One may speculate that President Reagan 
has come to understand these truths. The 
compelling question about the remainder of 
his presidency is whether, given the compet
ing voices and ideological forces in his own 
Administration, he can and will act accord
ingly. The answer to that question, as it 
emerges, will shape a major turning point, 
for g-ood or ill, in our nation's history and 
the world's. 

If the President moves to seize his oppor
tunity, the agenda of a comprehensive pro
gram of arms control progress lies clearly 
before us: 

< 1) On defensive systems, the ABM Treaty 
must be reaffirmed in its restrictive form
and not with the current caveat that we will 
adhere only until our defensive systems are 
ready for deployment. <Such action has 
been urged by former Defense Secretaries 
Brown, Schlesinger, Laird, and McNamara, 
and numerous other distinguished officials 
in past Administrations.) This means that 
the United States must clearly limit SDI to 
a genuine research program intended to 
hedge against and deter any Soviet "break 
out" from the ABM Treaty-and to examine 
the possibilities of stabilizing point-de
fenses-but not aimed at erecting a compre
hensive population defense. Talks on the 
ABM Treaty should also focus on develop
ing detailed definitions of key terms in the 
Treaty, while adding clear restrictions on 
the testing of ASATs and anti-tactical bal
listic missile systems. 

(2) On offensive systems, the two sides 
should agree to remain within the SALT II 
sublimits until a replacement agreement can 
be reached. In the START talks on long
range systems, the U.S. must adjust a posi
tion that has been non-negotiable because, 
by disaggregating missiles from bombers, it 
disproportionately affects Soviet forces. A 
compromise must be sought entailing a 
trade-off between U.S. superiority in bomb
ers and Soviet superiority in missile throw
weight. 

Meanwhile, INF may be dealt with in one 
of two ways. An agreement could place 
equal ceilings on U.S. and Soviet European
based missiles, with Soviet Asian-based mis
siles balanced <implicitly) by British and 
French nuclear forces. Or agreed definitions 
could allow INF to be included in and 
capped under the strategic aggregates nego
tiated in START. 

Any new agreement placing the superpow
er arsenals under common limits should, 
this time, be promptly ratified in treaty 
form, and should include an agreed rate of 
reduction compatible with maintaining nu
clear stability. Such a regime would allow 
each side considerable flexibility in config
uring its forces within the agreed ceilings
what I call a "shrinking free-mix"-and 
would provide for the gradual, predictable 
drawdown that could inspire mutual confi
dence. 

(3) Simultaneously, compliance issues 
must be dealt with through a renewed com
mitment to reach resolution. Issues sur
rounding "new" types of missiles and allow
able encoding of test data must essentially 
be addressed from scratch, since they arise 
from previous agreements worded too 
vaguely. <The nearly inevitable confusion on 
these issues is well described in the current 
issue of Foreign Policy by Ambassador 
Ralph Earle, U.S. negotiator of SALT II.) 
Questions surrounding the radar at Kras
noyarsk-an apparent Soviet violation of 
the ABM Treaty-will require U.S. insist
ence on a satisfactory Soviet response. 

(4) Finally, on testing, the United States 
should be prepared to ratify existing trea
ties limiting nuclear testing and either to 
reopen negotiations on a Comprehensive 
Test Ban or to seek agreement on gradual 
reductions in the threshold and the number 
of tests permitted. 

But while a treaty on testing could play a 
constructive role in an overall pattern of 
agreement, no illusion should be encouraged 
that limiting the testing of nuclear explo
sive devices in itself holds the key to stop
ping the arms race; such technology is al
ready too well developed and the main ad
vances and dangers now arise from other 
technologies. Accordingly, the highest prior
ity must remain on achieving agreement to 
constrain the deployment of strategic de
fenses and offensive delivery systems. 

Clearly, even success with such an agenda 
would not change the nature of the Soviet 
Union; that we cannot expect to accomplish. 
Nor, despite this Administration's early pre
tensions, can we even require changes in 
Soviet force levels which the Kremlin does 
not wish to make. But we can manage the 
superpower competition, by channeling our 
competing energies into regimes of coopera
tion that 6ilhance the security of both sides. 

I refer in closing to Winston Churchill, 
whose name the Reaganites often invoke. 
AB well as any leader in the 20th century, 
that great British prime minister under
stood the dangers posed by totalitarian re
gimes. But Churchill was a statesman, not 
an ideologue-a man who perceived interna
tional affairs in many dimensions, and who 
brought wisdom and gallant rhetoric to the 
pursuit of rational public purpose. Churchill 
warned in futility against appeasement in 
the 1930's; but years later, witnessing the 
dawn of the nuclear age, he issued a warn
ing graver still: Without man's wisest efforts 
to constrain this peril, "the Stone Age may 
return on the gleaming wings of Science." 
Will that warning also have been in vain? 

In response to the continuing and still-de
pending nuclear danger I would, with other 
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Americans, welcome a surprise from Presi
dent Reagan in the days now ahead: a seiz
ing of control over his own divided Adminis
tration and the conduct of serious, purpose
ful negotiations toward an expansion, 
rather than erosion, of the existing struc
ture of nuclear arms control. But such 
progress will require an immediate and dra
matic departure from the pattern of in
fighting, obfuscation, and presidential indif
ference to detail that has characterized the 
Administration thus far. 

In summary, progress on nuclear arms 
control can occur only with presidential 
leadership. If he provides it, President 
Reagan will be hailed by all. If not, the 
issue of nuclear arms control will figure 
heavily in the election of 1988; and I trust 
that the American people will use the tools 
of democracy to act in their own defense. 

CONCLUSION OF ROUTINE 
MORNING BUSINESS 

The PRESIDING OFFICER. If 
there is no further morning business, 
morning business is closed. 

DEPARTMENT OF TRANSPORTA
TION AND RELATED AGENCIES 
APPROPRIATIONS ACT, 1987 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the Senate 
now tum to the consideration of H.R. 
5205, the Department of Transporta
tion appropriations bill. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

A bill <H.R. 5205) making appropriations 
for the Department of Transportation and 
related agencies for the fiscal year ending 
September 30, 1987, and for other purposes. 

There being no objection, the Senate 
proceeded to consider the bill which 
had been reported from the Commit
tee on Appropriations, with amend
ments, as follows: 

<The parts of the bill intended to be 
stricken are shown in boldface brack
ets, and the parts of the bill intended 
to be inserted are shown in italic.) 

H.R. 5205 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That the 
following sums are appropriated, out of any 
money in the Treasury not otherwise appro
priated, for the Department of Transporta
tion and related agencies for the fiscal year 
ending September 30, 1987, and for other 
purposes, namely: 

TITLE 1-DEP ARTMENT OF 
TRANSPORTATION 

OFFICE OF THE SECRETARY 
SALARIES AND EXPENSES 

For necessary expenses of the Office of 
the Secretary of Transportation, including 
not to exceed $30,000 for allocation within 
the Department of official reception and 
representation expenses as the Secretary 
may determine[; $938,000 for the immedi
ate Office of the Secretary, $469,000 for the 
immediate Office of the Deputy Secretary, 
$5,300,000 for the Office of the General 
Counsel, $7,465,000 for the Office of the As
sistant Secretary for Policy and Internation-

al Affairs, $2,096,000 for the Office of the 
Assistant Secretary for Budget and Pro
grams, $2,475,000 for the Office of the As
sistant Secretary for Governmental Affairs, 
$20,030,000 for the Office of the Assistant 
Secretary for Administration, $1,400,000 for 
the Office of the Assistant Secretary for 
Public Affairs, $746,000 for the Executive 
Secretariat, $390,000 for the Contract Ap
peals Board, $1,260,000 for the Office of 
Civil Rights, $478,000 for the Office of Com
mercial Space Transportation, $1,750,000 
for the Office of Essential Air Service, 
$565,000 for Regional Representatives, and 
$3,732,000 for the Office of Small and Dis
advantaged Business Utilization], 
$51,000,000, of which $3,000,000 shall 
remain available until expended and shall 
be available for the purposes of the Minori
ty Business Resource Center as authorized 
by 49 U.S.C. 332: Provided, That, notwith
standing any other provision of law, funds 
available for the purposes of the Minority 
Business Resource Center in this or any 
other Act may be used for business opportu
nities related to any mode of transportation. 

TRANSPORTATION PLANNING, RESEARCH, AND 
DEVELOPMENT 

(INCLUDING TRANSFER OF FUNDS) 

For necessary expenses for conducting 
transportation planning, research, and de
velopment activities, including the collec
tion of national transportation statistics, 
and university research and internships, to 
remain available until expended, 
[$3,349,000] $4,649,000, of which $1,300,000 
shall be derived from unobligated balances 
of "Salaries and Expenses". 

WORKING CAPITAL FuND 
Necessary expenses for operating costs 

and capital outlays of the Department of 
Transportation Working Capital Fund not 
to exceed [$64,500,000] $66,500,000 shall be 
paid, in accordance with law, from appro
priations made available by this Act and 
prior appropriation Acts to the Department 
of Transportation, together with advances 
and reimbursements received by the Depart
ment of Transportation. 

PAYMENTS TO AIR CARRIERS 

For payments to air carriers of so much of 
the compensation fixed and determined 
under section 419 of the Federal Aviation 
Act of 1958, as amended <49 U.S.C. 1389), as 
is payable by the Department of Transpor
tation, [$21,000,000] $30,000,000, to remain 
available until expended. 

COAST GUARD 
OPERATING EXPENSES 

For necessary expenses for the operation 
and maintenance of the Coast Guard, not 
otherwise provided for; purchase of not to 
exceed eight passenger motor vehicles for 
replacement only; and recreation and wel
fare, [$1,849,800,000] $1,830,000,000, of 
which $15,000,000 shall be expended from 
the Boat Safety Account: Provided, That, of 
the funds available under this head, not less 
than $372,983,000 shall be available for drug 
enforcement activities: Provided further, 
That the number of aircraft on hand at any 
one time shall not exceed two hundred and 
ten, exclusive of planes and parts stored to 
meet future attrition: Provided further, 
That none of the funds appropriated in this 
or any other Act shall be available for pay 
or administrative expenses in connection 
with shipping commissioners in the United 
States: Provided further, That none of the 
funds provided in this Act shall be available 
for expenses incurred for yacht documenta
tion under 46 U.S.C. 12109 except to the 

extent fees are collected from yacht owners 
and credited to this appropriation. 

ACQUISITION, CONSTRUCTION, AND 
IMPROVEMENTS 

(INCLUDING RESCISSION) 

For necessary expenses of acquisition, 
construction, rebuilding, and improvement 
of aids to navigation, shore facilities, ves
sels, and aircraft, including equipment relat
ed thereto; to remain available until Sep
tember 30, 1991, [$101,850,000] 
$251,700,000: Provided, That the Secretary 
of Transportation shall issue regulations re
quiring that written warranties shall be in
cluded in all contracts with prime contrac
tors for major systems acquisitions of the 
Coast ·Guard: Provided further, That any 
such written warranty shall not apply in the 
case of any system or component thereof 
that has been furnished by the Government 
to a contractor: Provided further, That the 
Secretary of Transportation may provide 
for a waiver of the requirements for a war
ranty where: (1) the waiver is necessary in 
the interest of the national defense or the 
warranty would not be cost effective; and 
<2> the Committees on Appropriations of 
the Senate and the House of Representa
tives are notified in writing of the Secre
tary's intention to waive and reasons for 
waiving such requirements: Provided fur
ther, That the requirements for such writ
ten warranties shall not cover combat 
damage; Provided further, That of the funds 
available under this head, $32,500,000 is 
hereby rescinded. 

RETIRED PA7 

For retired pay, including the payment of 
obligations therefor otherwise chargeable to 
lapsed appropriations for this purpose, and 
payments under the Retired Serviceman's 
Family Protection and Survivor Benefits 
Plans, and for payments for medical care of 
retired personnel and their dependents 
under the Dependents Medical Care Act <10 
U.S.C., ch. 55), $364,000,000. 

RESERVE TRAINING 

(<INCLUDING TRANSFERS OF FUNDS>] 

For all necessary expenses for the Coast 
Guard Reserve, as authorized by law; main
tenance and operation of facilities; and sup
plies, equipment, and services, [$63,857,000, 
of which $3,000,000 shall be derived from 
unobligated balances of "Alteration of 
bridges" and $2,000,000 shall be derived 
from unobligated balances of "Pollution 
fund"] $65,000,000. 

RESEARCH, DEVELOPMENT, TEST, AND 
EVALUATION 

For necessary expenses, not otherwise 
provided for, for basic and applied scientific 
research, development, test, and evaluation; 
maintenance, rehabilitation, lease, and oper
ation of facilities and equipment, as author
ized by law, [$20,100,000] $20,000,000, to 
remain available until expended: Provided, 
That there may be credited to this appro
priation funds received from State and local 
governments, other public authorities, pri
vate sources and foreign countries, for ex
penses incurred for research, development, 
testing, and evaluation. 

OFFSHORE OIL POLLUTION COMPENSATION 
FuND 

For necessary expenses to carry out the 
provisions of title III of the Outer Conti
nental Shelf Lands Act Amendments of 
1978 <Public Law 95-372), $1,000,000, to be 
derived from the Offshore Oil Pollution 
Compensation Fund and to remain available 
until expended. In addition, to the extent 
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that available appropriations are not ade
quate to meet the obligations of the Fund, 
the Secretary of Transportation is author
ized to issue to the Secretary of the Treas
ury notes or other obligations in such 
amounts and at such times as may be neces
sary: Provided, That none of the funds in 
this Act shall be available for the implemen
tation or execution of programs the obliga
tions for which are in excess of $60,000,000 
in fiscal year 1987 for the "Offshore Oil Pol
lution Compensation Fund". 

DEEPWATER PORT LIABILITY FuND 
For necessary expenses to carry out the 

provisions of section 18 of the Deepwater 
Port Act of 1974 <Public Law 93-627), 
$1,000,000, to be derived from the Deepwa
ter Port Liability Fund and to remain avail
able until expended. In addition, to the 
extent that available appropriations are not 
adequate to meet the obligations of the 
Fund, the Secretary of Transportation is au
thorized to issue, and the Secretary of the 
Treasury is authorized to purchase, without 
fiscal year limitation, notes or other obliga
tions in such amounts and at such times as 
may be necessary: Provided, That none of 
the funds in this Act shall be available for 
the implementation or execution of pro
grams the obligations for which are in 
excess of $50,000,000 in fiscal year 1987 for 
the "Deepwater Port Liability Fund". 

BOAT SAFETY 

(LIQUIDATION OF CONTRACT AUTHORIZATION) 

For payment of obligations incurred for 
recreational boating safety assistance under 
Public Law 92-75, as amended, 
($15,000,000] $30,000,000, to be derived 
from the Boat Safety Account and to 
remain available until expended: Provided, 
That none of the funds in this Act· shall be 
available for the planning or execution of 
programs the obligations for which are in 
excess of [$15,000,000] $30,000,000 in fiscal 
year 1987 for recreational boating safety as
sistance: Provided further, That no obliga
tions may be incurred for the improvement 
of recreational boating facilities. 

FEDERAL AVIATION 
ADMINISTRATION 

HEADQUARTERS ADMINISTRATION 

For necessary expenses, not otherwise 
provided for, of providing administrative 
services at the headquarters location of the 
Federal Aviation Administration, including 
but not limited to accounting, buqgeting, 
legal, public affairs, and executive direction 
services for the Federal Aviation Adminis
tration, $34,500,000. 

OPERATIONS 

!INCLUDING TRANSFER OF FUNDS> 

For necessary expenses of the Federal 
Aviation Administration, not otherwise pro
vided for, including administrative expenses 
for research and development, and for es
tablishment of air navigation facilities, and 
carrying out the provisions of the Airport 
and Airway Development Act, as amended, 
or other provisions of law authorizing obli
gation of funds for similar programs of air
port and airway development or improve
ment, purchase of four passenger motor ve
hicles for replacement only, 
($2,797,447,000] $2,769,300,000, of which 
not to exceed [$691,048,000] $500,000,000 
shall be derived from the Airport and 
Airway Trust Fund: Provided, That there 
may be credited to this appropriation funds 
received from States, counties, municipali
ties, other public authorities, and private 
sources, for expenses incurred in the main
tenance and operation of air navigation fa-

cilities: Provided further, That, at a mini
mum, the air traJfic controller on-board em
ployment level shall be 15,000 by September 
30, 1987: Provided further, That none of 
these funds shall be available for new appli
cants for the second career training pro
gram [or for a pilot test of contractor main
tenance]: Provided further, That section 
5532ff)(2) of title V, United States Code, is 
amended by striking "December 31, 1986" 
and inserting "December 31, 1987" in lieu 
thereof: Provided further, That section 
8344fhJ of title V, United States Code, is 
amended by striking "April1, 1985" in para
graph (2) and inserting "April 1, 1986" in 
lieu thereof: Provided further, That in the 
event that the Federal Aviation Administra
tor employs annuitants subject to section 
8344fhJ of title V, United States Code, not to 
exceed $10,000,000, to be derived from the 
unobligated balance of any appropriation 
available for obligation by the Federal Avia
tion Administration as of the effective date 
of this Act, shall be available through De
cember 31, 1987, for the PUrPose of funding 
such employment: Provided further, That 
any such funding shall be reported to the 
Committees on Appropriations of the Senate 
and the House of Representatives. 

FACILITIES AND EQUIPMENT (AIRPORT AND 
AIRWAY TRUST FuND) 

UNCLUDING TRANSFER OF FUNDS> 

For necessary expenses, not otherwise 
provided for, for acquisition, establishment, 
and improvement by contract or purchase, 
and hire of air navigation and experimental 
facilities, including initial acquisition of nec
essary sites by lease or grant; engineering 
and service testing including construction of 
test facilities and acquisition of necessary 
sites by lease or grant; and construction and 
furnishing of quarters and related accom
modations of officers and employees of the 
Federal Aviation Administration stationed 
at remote localities where such accommoda· 
tions are not available; to be derived from 
the Airport and Airway Trust Fund and to 
remain available until September 30, 1991, 
[$828,000,000] $772,684,000 together with 
$1,914,000 to be derived from unobligated 
balances of "Research, engineering and de
velopment <Airport and Airway Trust 
Fund), Center for Research and Training in 
Information-based Aviation and Transporta
tion Management": Provided, That there 
may be credited to-this appropriation funds 
received from States, counties, municipali
ties, other public authorities, and private 
sources, for expenses incurred in the estab
lishment and modernization of air naviga
tion facilities: Provided further, That of the 
funds available under this head, 
[$5,000,000] $10,000,000 shall be available 
for the Secretary of Transportation to enter 
into grant agreements with universities or 
colleges having an airway science curricu
lum recognized by the Federal Aviation Ad
ministration, to conduct demonstration 
projects in the development, advancement, 
or expansion of airway science curriculum 
programs, and such funds, which shall 
remain available until expended, shall be 
made available under such terms and condi
tions as the Secretary of Transportation 
may prescribe, to such universities or col
leges for the purchase or lease of buildings 
and associated facilities, instructional mate
rials, or equipment to be used in conjunc-
tion with airway science curriculum pro
grams(; and $3,914,000 shall be available to 
construct an experimental computer-based 
airway and aviation management facility at 
the Center for Research and Training in In-

formation-based Aviation and Transporta
tion Management at Barry University]. 

RESEARCH, ENGINEERING, AND DEVELOPMENT 
(AIRPORT AND AIRWAY TRUST FuND) 

For necessary expenses, not otherwise 
provided for, for research, engineering, and 
development, in accordance with the provi
sions of the Federal Aviation Act <49 U.S.C. 
1301-1542), including construction of experi
mental facilities and acquisition of neces
sary sites by lease or grant, [$141,700,000] 
$142,000,000, to be derived from the Airport 
and Airway Trust Fund and to remain avail
able until expended: Provided, That there 
may be credited to this appropriation funds 
received from States, counties, municipali
ties, other public authorities, and private 
sources, for expenses incurred for research, 
engineering, and development. 
GRANTS-IN-AID FOR AIRPORTS (LIQUIDATION 

OF CONTRACT AUTHORIZATION) (AIRPORT 
AND AIRWAY TRUST FuND) 

((INCLUDING RESCISSION>] 

For liquidation of obligations incurred for 
airport planning and development under 
section 14 of Public Law 91-258, as amend
ed, and under other law authorizing such 
obligations, and obligations for noise com
patibility planning and programs, 
($800,000,000] $860,000,000, to be derived 
from the Airport and Airway Trust Fund 
and to remain available until expended: Pro
vided, That none of the funds in this Act 
shall be available for the planning or execu
tion of programs the commitments for 
which are in excess of [$1,017,200,000] 
$1,000,000,000 in fiscal year 1987 for grants
in-aid for airport planning and development, 
and noise compatibility planning and pro
grams, notwithstanding section 506<e><4> of 
the Airport and Airway Improvement Act of 
1982 [: Provided further, That, $50,000,000 
of unobligated contract authority available 
for airport development and planning pur
suant to section 505<a> of the Airport and 
Airway Improvement Act of 1982 is hereby 
rescinded]. 

OPERATION AND MAINTENANCE, METROPOLITAN 
VVASHINGTONAIRPORTS 

For expenses incident to the care, oper
ation, maintenance, improvement, and pro
tection of the federally-owned civil airports 
in the vicinity of the District of Columbia, 
including purchase of six passenger motor 
vehicles for police use, for replacement only; 
purchase, cleaning, and repair of uniforms; 
and arms and ammunition, $35,000,000: Pro
vided, That there may be credited to this 
appropriation funds received from air carri
ers, concessionaires, and non-Federal ten
ants sufficient to cover utility and fuel costs 
that are in excess of $6,682,000: Provided 
further, That there may be credited to this 
appropriation funds received from States, 
counties, municipalities, other public au
thorities, or private sources, for expenses in
curred in the maintenance and operation of 
the federally-owned civil airports. 
CONSTRUCTION, METROPOLITAN VVASHINGTON 

AIRPORTS 

For necessary expenses for construction at 
the federally-owned civil airports in the vi
cinity of the District of Columbia, 
[$50,000,000, to be derived from the Airport 
and Airway Trust Fund and] $7,000,000, to 
remain available until September 30, 1989: 
Provided, That the Federal Aviation Admin
istration shall submit to Congress by March 
31, 1987, fully coordinated five-year master 
plans 'for capital development at Washing-
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ton National and Washington Dulles Inter
national Airports. 

AVIATION INSURANCE REVOLVING FuND 
The Secretary of Transportation is hereby 

authorized to make such expenditures and 
investments, within the limits of funds 
available pursuant to section 1306 of t.he Act 
of August 23, 1958, as amended <49 U.S.C. 
1536), and in accordance with section 104 of 
the Government Corporation Control Act, 
as amended (31 U.S.C. 9104), as may be nec
essary in carrying out the program set forth 
in the budget for the current fiscal year for 
aviation insurance activities under said Act. 

AIRCRAFT PuRCHASE LoAN GUARANTEE 
PROGRAM 

The Secretary of Transportation may 
hereafter issue notes or other obligations to 
the Secretary of the Treasury, in such 
forms and denominations, bearing such ma
turities, and subject to such terms and con
ditions as the Secretary of the Treasury 
may prescribe. Such obligations may be 
issued to pay any necessary expenses re
quired pursuant to any guarantee issued 
under the Act of September 7, 1957, Public 
Law 85-307, as amended <49 U.S.C. 1324 
note>. None of the funds in this Act shall be 
available for the implementation or execu
tion of programs under this head, the obli
gations for which are in excess of 
$75,000,000 during fiscal year 1987. Such ob
ligations shall be redeemed by the Secretary 
from appropriations authorized by this sec
tion. The Secretary of the Treasury shall 
purchase any such obligations, and for such 
purpose he may use as a public debt trans
action the proceeds from the sale of any se
curities issued under the Second Liberty 
Bond Act, as now or hereafter in force. The 
purposes for which securities may be issued 
under such Act are extended to include any 
purchase of notes or other obligations 
issued under the subsection. The Secretary 
of the Treasury may sell any such obliga
tions at such times and price and upon such 
terms and conditions as he shall determine 
in his discretion. All purchases, redemp
tions, and sales of such obligations by such 
Secretary shall be treated as public debt 
transactions of the United States. 

For the settlement of promissory notes 
issued to the Secretary of the Treasury, 
$13,516,000, to remain available until ex
pended, together with such sums as may be 
necessary for the payment of interest due 
under the terms and conditions of such 
notes. 

HIGHWAY SAFETY RESEARCH AND 
DEVELOPMENT (HIGHWAY TRUST FuND) 

For necessary expenses in carrying out 
provisions of sections 307(a) and 403 of title 
23, United States Code, to be derived from 
the Highway Trust Fund and to remain 
available until expended, $7,000,000. 
HIGHWAY-RELATED SAFETY GRANTS (LIQUIDA-

TION OF CONTRACT AUTHORIZATION) (HIGH
WAY TRUST FuND) 
For payment of obligations incurred in 

carrying out the provisions of title 23, 
United States Code, section 402, adminis
tered by the Federal Highway Administra
tion, to remain available until expended, 
$12,000,000, to be derived from the Highway 
Trust Fund: Provided, That not to exceed 
$100,000 of the amount appropriated herein 
shall be available for "Limitation on general 
operating expenses": Provided further, That 
none of the funds in this Act shall be avail
able for the planning or execution of pro
grams the obligations for which are in 
excess of $10,000,000 in fiscal year 1987 for 
"Highway-related safety grants". 

[RAILROAD-HIGHWAY CROSSINGS 
DEMONSTRATION PROJECTS 

[For necessary expenses of certain rail
road-highway crossings demonstration 
projects as authorized by section 163 of the 
Federal-Aid Highway Act of 1973, as amend
ed, to remain available until expended, 
$23,500,000, of which $15,333,333 shall be 
derived from the Highway Trust Fund.] 

FEDERAL-AID HIGHWAYS (LIMITATION ON 
OBLIGATIONS) (HIGHWAY TRUST FuND) 

None of the funds in the Act shall be 
available for the implementation or execu
tion of programs the obligations for which 
are in excess of [$13,125,000,000] 
$13,000,000,000 for Federal-aid highways 
and highway safety construction programs 
for fiscal year 1987. 
FEDERAL-AID HIGHWAYS (LIQUIDATION OF 

CONTRACT AUTHORIZATION) (HIGHWAY 
TRUST FuND) 
For carrying out the provisions of title 23, 

United States Code, that are attributable to 
Federal-aid highways, including the Nation
al Scenic and Recreational Highway as au
thorized by 23 U.S.C. 148, not otherwise 
provided, including reimbursements for 
sums expended pursuant to the provisions 
of 23 U.S.C. 308, [$13,036,000,000] 
$13,130,000,000 or so much thereof as may 
be available in and derived from the High
way Trust Fund, to remain available until 
expended. 
RIGHT-OF-WAY REVOLVING FuND (LIMITATION 

FEDERAL HIGHWAY ON DIRECT LoANS) (HIGHWAY TRUST FuND) 
ADMINISTRATION During fiscal year 1987 and with the re-

LIMITATION ON GENERAL OPERATING sources and authority available, gross obli-
E.XPENSES gations for the principal amount of direct 

Necessary expenses for administration, op- loans shall not exceed $47,850,000. 
eration, and research of the Federal High- MoTOR CARRIER SAFETY 
way Administration, not to exceed HIGHWAY TRUST FuND 
[$202,750,000] $204,660,000, shall be paid, For necessary expenses to carry out the 
in accordance with law, from appropriaticns 
made available by this Act to the Federal motor carrier safety functions of the Secre-
Highway Administration together with ad- · tary as authorized by the Department of 
vances and reimbursements received by the Transportation Act <80 Stat. 939-940), 
Federal Highway Administration: Provided, [$20,447,000] $19,515,000, to be derived 
That not to exceed [$39,288,0001 from the highway trust fund, of which 
$41,288,000 of the amount provided herein [$1,300,000] $1,900,000 shall remain avail-

able until expended[, and not to exceed 
shall remain available until expended: Pro- $1,532,000 shall be available for "Limitation 
vided further, That, notwithstanding any 
other provision of law, there may be cred- on general operating expenses"]. 
ited to this account funds received from Motor Carrier Safety Grants [(LIQUIDATION 
States, counties, municipalities, other public OF CONTRACT AUTHORIZATION)] (HIGHWAY 
authorities and private sources, for training TRusT FuND) 
expenses incurred for non-Federal employ- [For payment of obligations incurred for 
ees. motor carrier safety grants, as authorized 

by law, $18,000,000, to be derived from the 
Highway Trust Fund and to remain avail
able until September 30, 1990: Provided, 
That none of the funds in this Act shall be 
available for the planning or execution of 
programs the obligations for which are in 
extess of $50,000,000 in fiscal year 1987 for 
"Motor carrier safety grants".] 

For necessary expenses to carry out provi
sions of section 402 of Public Law 97-424, 
$20,000,000 to be derived from the Highway 
Trust Fund and to remain available until 
September 30, 1989. 

ACCESS HIGHWAYS TO PUBLIC RECREATION 
AREAS ON CERTAIN LAKES 

For necessary expenses of certain access 
highway projects, as authorized by section · 
155, title 23, United States Code, to remain 
available until expended, $10,000,000. 

[BALTIMORE-WASHINGTON PARKWAY 
(HIGHWAY TRUST FuND) 

[For necessary expenses, not otherwise 
provided, to carry out the provisions of the 
F€deral-Aid Highway Act of 1970, for the 
Baltimore-Washington Parkway, to remain 
available until expended, $9,000,000, to be 
derived from the Highway Trust Fund and 
to be withdrawn therefrom at such times 
and in such amounts as may be necessary.] 

WASTE [SOLATION PILOT PROJECT ROADS 

For necessary expenses in connection with 
the upgrading of certain highways for the 
transportation of nuclear waste generated 
during defense-related activities, not other
wise provided for, $10,000,000, to remain 
available until expended. 

[AIRPORT-HIGHWAY DEMONSTRATION 
PROJECT 

[For necessary expenses to carry out a 
highway project to depress a highway in 
Shawnee, Oklahoma, that demonstrates 
methods of improving air service to a small 
community by extension of a runway over a 
depressed road, $1,887,000, to remain avail
able until expended. 
[EXPRESSWAY GAP CLOSING DEMONSTRATION 

PROJECT 
[For necessary expenses to carry out a 

highway construction project along State 
Route 113 in north-central California that 
demonstrates methods of reducing motor 
vehicle congestion and increasing employ
ment, $13,900,000, to remain available until 
expended: Provided, That such funds shall 
be exempt from any limitation on obliga
tions for Federal-aid highways and highway 
safety construction programs. 

[INTERMODAL URBAN DEMONSTRATION 
PROJECT <HIGHWAY TRUST FuND) 

[For necessary expenses to carry out the 
provisions of section 124 of the Federal-Aid 
Highway Amendments of 1974, $11,000,000, 
to be derived from the Highway Trust Fund. 
[HIGHWAY SAFETY AND ECONOMIC DEVELOP-

MENT DEMONSTRATION PROJECTS (HIGHWAY 
TRUST FuND) 
[For necessary expenses to carry out con

struction projects in the State of Mississippi 
on Route 302 to connect I-55 and U.S. High
way 72, on State Route 6 from Pontotoc to 
Oxford, on U.S. Highway 82 from I-55 to 
Starkville, and on U.S. Highway 72 from 
Corinth, Mississippi, to the Tennessee State 
line, that demonstrates the safety and eco
nomic benefits of widening and improving 
highways, there is authorized to be appro
priated such sums as may be necessary, to 
be derived from the Highway Trust Fund 
and to remain available until expended, of 
which $10,000,000 is hereby appropriated, to 
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remain available until expended, for the 
projects identified under this head on Route 
302 and on U.S. Highway 82: Provided, That 
all funds appropriated under this head shall 
be exempt from any limitation on obliga
tions for Federal-aid highways and highway 
safety construction programs. 

[AIRPORT ACCESS DEMONSTRATION PROJECT 
(HIGHWAY TR ST Fu!rn) 

[For necessary expell3es to carry out a 
demonstration project in the vicinity of the 
Ontario Intemati~ -4b'Port in San Ber
nardino County, Callfornta, for the purpose 
of demonstrating methodJI of improving 
highway access to an a~ that is project
ed to incur a substantiBl increase in air serv
ice, $4,000,000, to remain available until ex
pended and to be derived from the Highway 
Trust Fund: Provided, That such funds 
shall be exempt from any limitation on obli
gations for Federal-aid highways and high
way safety construction programs. 
[HIGHWAY SAFETY IMPROVEMENT DEMON-

STRATION PROJECT (HIGHWAY TRUST FuND) 
[For the purpose of carrying out a coordi

nated project of highway improvements in 
the vicinity of Pontiac and East Lansing, 
Michigan, that demonstrates methods of en
hancing safety and promoting economic de
velopment through widening and resurfac
ing of highways on the Federal-aid primary 
system and on roads on the Federal-aid 
urban system, there is hereby authorized to 
be appropriated $32,000,000, to be derived 
from the Highway Trust Fund and to 
remain available until expended, of which 
$7,000,000 is hereby appropriated: Provided, 
That all funds appropriated under this head 
shall be exempt from any limitation on obli
gations for Federal-aid highways and high
way safety construction programs. 
[HIGHWAY-RAILROAD GRADE CROSSING 

SAFETY DEMONSTRATION PROJECT (HIGH
WAY TRUST FuND) 

[For the purpose of carrying out a coordi
nated project of highway-railroad grade 
crossing separations in Mineola, New York, 
that demonstrates methods of enhancing 
highway-railroad grade crossing safet y 
while minimizing surrounding environmen
tal effects, there is hereby ·authorized to be 
appropriated $50,000,000, to be derived from 
the Highway Trust Fund and to remain 
available until expended, of which 
$3,000,000 is hereby appropriated: Provided, 
That all f1mds appropriated under this head 
shall be exempt from any limitation on obli
gations for Federal-aid highways and high
way safety construction programs. 
[NUCLEAR WASTE TRANSPORTATION SAFETY 

DEMONSTRATION PROJECT (HIGHWAY TRUST 
FuND) 

[For necessary expenses for a project to 
construct a relief route in the Los Alamos
Santa Fe, New Mexico, corridor that demon
strates methods of improving the safety of 
transporting nuclear waste by constructing 
an alternate route with specific safety fea
tures, $4,000,000, to be derived from the 
Highway Trust Fund and to remain avail
able until expended: Provided, That such 
funds shall be exempt from any limitation 
on obligations for Federal-aid highways and 
highway safety construction programs. 

[THEODORE ROOSEVELT BRIDGE CAPACITY 
IMPROVEMENTS (HIGHWAY TRUST FuND) 

[For necessary expenses to improve the 
safety, capacity, and operation of the Theo
dore Roosevelt Bridge on 1-66, connecting 
the Commonwealth of Virginia and the Dis
trict of Columbia, $1,500,000, to be derived 
from the Highway Trust Fund and to 

remain available until expended: Provided, 
That such funds shall be exempt from any 
limitation on obligations for Federal-aid 
highways and highway safety construction 
programs. 
[AIRPORT ACCESS HIGHWAY DEMONSTRATION 

PROJECT <HIGHWAY TRUST FuND> 
[For necessary expenses to carry out a 

demonstration project in the vicinity of the 
New Orleans Internat.k>nal Airport in Jef
ferson Parish, Louisiana, for the purpose of 
demonstrating methodi of improving high
way aceess to an airPort that is suffering 
from commuter congestion and is in the 
process of extending its main east-west 
runway, $5,000,000, to remain available unti1 
expended and to be derived from the High
way Trust Fund: Provided, That such funds 
shall be exempt from any limitation on obli
gations for Federal-aid highways and high
way safety construction programs.] 

NATIONAL HIGHWAY TRAFFIC 
SAFETY ADMINISTRATION 

OPERATIONS AND RESEARCH 

(INCLUDING TRANSFER OF FUNDSJ 

For expenses necessary to discharge the 
functions of the Secretary with respect to 
traffic and highway safety and functions 
under the Motor Vehicle Information and 
Cost Savings Act <Public Law 92-513, as 
amended), [$93,600,000] $81,448,000, to
gether with [$2,000,000] $5,000,000, to be 
derived from unobligated balances of 
[ "Payments to air carriers"] "Section 408, 
Alcohol Sa!ety Incentive Grants", and such 
amounts of liquidating cash as may be nec
essary to be derived from "Highway Tra!fic 
Sa!ety Grants", of which [$37,742,000] 
$28,822,000 shall be derived from the High
way Trust Fund: Provided, That not to 
exceed [$44,268,000] $34,598,000 shall 
remain available until expended, of which 
[$21,637,000] $12, 717,000 shall be derived 
from the Highway Trust Fund[ :-Provided 
further, That, of the funds available under 
this head, $10,000,000 shall be available to 
implement the recommendations of the 
1985 National Academy of Sciences report 
on trauma research] . 

HIGHWAY TRAFFIC SAFETY GRANTS 

(LIQUIDATION OF CONTRACT AUTHORIZATION) 
(HIGHWAY TRUST FuND) 

[ (INCLUDING RESCISSIONl ] 

For payment of obligations incurred car
rying out the provisions of 23 U.S.C. 402, 
406, and 408, and section 209 of Public Law 
95-599, as amended, to remain available 
until expended, [$122,000,000] 
$127,000,000, to be derived from the High
way Trust Fund: Provided, That none of the 
funds in this Act shall be available for the 
planning or execution of prugrams the total 
obligations for which are in excess of 
$121,060,000 in fiscal year 1987 for "State 
and community highway safety" authorized 
under 23 U.S.C. 402: Provided further, That 
none of these funds shall be used for con
struction, rehabilitation or remodeling 
costs, or for office furnishings and fixtures 
for State, local, or private buildings or struc
tures: Provided further, That none of the 
funds in this Act shall be available for the 
planning or execution of programs the total 
obligations for which are in excess of 
[$14,400,000] $17,900,000 for "Alcohol 
safety incentive grants" authorized under 23 
U.S.C. 408: Provided further, That none of 
the funds in this Act shall be available for 
the planning or execution of programs au
thorized under section 209 of Public Law 95-
599, as amended, the total obligations for 
which are in excess of $4,750,000 in fiscal 

years 1983, 1984, 1985, 1986, and 1987: Pro
vided further, That not to exceed 
[$4,860,000] $4,900,000 shall be available 
for administering the provisions of 23 U.S.C. 
402[: Provided further, That of the funds 
available for obligation for "Alcohol safety 
incentive grants" under section 23 U.S.C. 
408, $5,000,000 is hereby rescinded]. 

FEDERAL RAILROAD 
ADMINISTRATION 

OFFICE OF THE ADMINISTRATOR 

(INCLUDING [TRANSFER] TRANSFERS OF FUNDS) 

For necessary expenses of the Federal 
Railroad Administration, not otherwise pro
vided for, including authorized expenses as
sociated with Washington Union Station, 
[$26,750,000] $27,000,000, of which 
$4,600,000 shall remain available until ex
pended, [and] ·$3,500,000 shall be derived 
from unobligated balances of "Rail service 
assistance", and $4,565,000 shall be derived 
from unobligated balances of "Conrail work
force· reduction'': Provided, That none of 
the funds in this Act shall be available for 
the planning or execution of a program 
making commitments to guarantee new 
loans under the Emergency Rail Services 
Act of 1970, as amended, and that no new 
commitments to guarantee loans under sec
tion 211<a) or 211<h) of the Regional Rail 
Reorganization Act of 1973, as amended, 
shall be made: Provided further, That none 
of the funds in this Act shall be available 
for the acquisition, sale, or transference of 
Washington Union Station without the 
prior approval of the House and Senate 
Committees on Appropriations: Provided 
further, That, notwithstanding any other 
provision of law, of the funds available 
under this head, $10,000,000 shall be avail
able for necessary expenses for rail assist
ance authorized by section 5(q) of the De
partment of Transportation Act, as amend
ed, to remain available until expended: Pro
vided further, That $7,500,000 of the fiscal 
year 1987 funds made available under sec
tion 5(h) shall be made available for use di
rectly under sections 5<h><3><B><ii> and 
5(h)(3)(C) of the Department of Transpor
tation Act, as amended, notwithstanding 
any provisions therein to the contrary: Pro
vided further, That each State shall be enti
tled to, and no more than, $50,000 under the 
combined provisions of section 5<h><2> and 
section 5<i>, notwithstanding any provisions 
therein to the contrary: Provided further, 
That no State may apply for fiscal year 
1987 funds available under section 5(h)(2) 
until such State has obligated all funds 
granted to it under section 5<h><2> in the 
fiscal years prior to the beginning of fiscal 
year 1982, other than funds not expended 
due to pending litigation: Provided further, 
That a State denied funding by reason of 
the preceding proviso may still apply for 
and receive funds for planning purposes. 

RAILROAD SAFETY 

For necessary expenses in connection with 
railroad safety, not otherwise provided for, 
[$25,700,000] $28,424,000 of which 
$2,700,000 shall remain available until ex
pended. 

RAILROAD RESEARCH AND DEVELOPMENT 

For necessary expenses for railroad re
search and development, [$9,800,000] 
$9,581, 000, to remain available until expend
ed· Provided, That $200,000, together with 
funds appropriated for fiscal year 1986 and 
intended for such purposes, shall be avail
able to support, by contract or financial as
sistance agreement, the development of rail-
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road-community-police grade crossing 
sa.tety education programs. 
NORTHEAST CORRIDOR IMPROVEMENT PROGRAM 

For necessary expenses related to North
east Corridor improvements authorized by 
title VII of the Railroad Revitalization and 
Regulatory Reform Act of 1976, as amended 
<45 U.S.C. 851 et seq.), [$16,962,000] 
$11,962,000, to remain available until ex
pended: Provided, That, notwithstanding 
any other provision of law, the provisions of 
Public Law 85-804 shall apply to the North
east Corridor Improvement Program: Pro
vided further, That the Secretary may waive 
the provisions of 23 U.S.C. 322 (c) and (d) if 
such action would serve a public purpose: 
Provided further, That all public at grade
level crossings remaining along the North
east Corridor upon complet ion of the 
project shall be equipped with protective de
vic~s including gates and lights. 

CONRAIL LABOR PROTECTION 

Any unobligated balances of funds provid
ed for "Conrail workforce reduction pro
gram" in excess of $4,565,000 that are notre
quired for reimbursement of termination al
lowances for terminations effected not later 
than September 30, 1986, are transferred to 
" Grants to the National Railroad Passenger 
Corporation": Provided, That such sums as 
may be necessary shall be made available 
from unobligated balances of funds previ
ously provided for " Conrail labor protec
tion " to pay necessary expenses of the Rail
road Retirement Board ( "Board") for ad
ministration of section 701. 

Notwithstandi ng any other provision of 
law, upon exhaustion of appropriated funds 
available for payment of benefi ts under sec
tion 701 of the Act and therea.tter, flJ the 
Consolidated Rail Corporati on f"Conrail " J, 
as agent for the Board, shall pay section 701 
benefits, w i thout reimbursement, in such 
amounts and to such eligi ble employees as 
the Board shall desi gnate, subject to the lim
itations stated in the Benefit Schedules pre
scribed by the Secretary of Labor; ( 2J Con
rail shall pay the Board for its necessary ex
penses of administration; and f3J the United 
States shall have no further liability under 
title VII of the Act: Provided, That the 
Board shall continue to administer the de· 
termination of benefits under section 701 
and shall designate benefits for payment by 
Conrail as agent for the Board; and the 
Board shall make requests of Conrail to pay, 
in advance, necessary expenses of adminis
tration, which requests Conrail shall 
promptly honor as due and payable liqui
dated debts, subject to adjustment a.tter 
audit by the Inspector General of the Board,· 
and the Board may receive and apply the 
administrative costs paid by Conrail as if 
such funds were appropriated expenses of 
administration under this Act: Provided fur
ther, That Conrail shall be deemed subrogat
ed to the right of the Board to recover any 
benefit paid by Conrail that was improvi
dently paid, and the Board shall cooperate 
fully with Conrail in its effort to recover 
any such payment; but Conrail shall have 
no claim against the Board for such pay
ment, and the Board shall not be made a 
party to any lawsuit or to any proceeding 
with respect to recovery of such payments: 
Provided further, That upon exhaustion of 
funds appropriated under section 713 of the 
Act, the benefits provided by Conrail, as 
agent for the Board, shall, for purposes of 
said title VII, nevertheless be deemed to have 
been made available under section 713 of the 
Act; and, except as set forth herein, tiUe VII 
of the Act shall remain in full force and 

effect in accordance with its terms: Provided 
further, That (lJ any dispute or controversy 
concerning eligibility for benefits under sec
tion 701 of the Act and the Benefit Schedules 
issued thereunder shall be determined under 
such procedures as the Board may by regula
tion prescribe; f2J subject to administrative 
reconsideration by the Board under its own 
procedures, findings of fact and conclusions 
of law of the Board in determination of any 
claim for such benefits shall, in the absence 
of fraud or an action exceeding the Board's 
jurisdiction, be binding and conclusive for 
all purposes and shall not be subject to 
review in any manner; and ( 3) for purposes 
of the administration of section 701, the ad
ministrative powers and penalties set forth 
in sections 9 and 12 of the Railroad Unem
ployment Insurance Act shall be available to 
the Board. 

GRANTS TO THE NATIONAL RAILROAD 
PASSENGER CORPORATION 

!INCLUDING TRANSFER OF FUNDS ) 

To enable the Secretary of Transportation 
to make grants to the National Railroad 
Passenger Corporation for operating losses 
incurred by the Corporation, capital im
provements, and labor protection costs au
thorized by 45 U.S.C. 565, to remain avail
able until expended, [$613,000,000, of which 
$11,000,000 shall be derived from unexpend
ed balances of " Conrail workforce reduc
tion"] $591,000,000, together with such sums 
that are available from "Conrail workforce 
reduction" as of September 30, 1986 in 
excess of $4,565,000: Provided, That none of 
the funds herein appropriated shall be used 
for lease or purchase of passenger motor ve
hicles or for the hire of vehicle operators 
for any officer or employee, other than the 
president of the Corporation, excluding the 
lease of passenger motor vehicles for those 
officers or employees while in official travel 
status: Provided further, That the Secretary 
shall make no commitments to guarantee 
new loans or loans for new purposes under 
45 U.S.C. 602 in fiscal year 1987: Provided 
further, That the incurring of any obliga
tion or commitment by the Corporation for 
the purchase of capital improvements pro
hibited by this Act or not expressly provid
ed for in an appropriation Act shall be 
deemed a violation of 31 U.S.C. 1341: Pro
vided further, That no funds are required to 
be expended or reserved for expenditure 
pursuant to 45 U.S.C. 601(e): Provided fur
ther, That none of the funds in this or any 
other Act shall be made available to finance 
the rehabilitation and other improvements 
<including upgrading track and the signal 
system, ensuring safety at public and pri
vate highway and pedestrian crossings by 
improving signals or eliminating such cross
ings, and the improvement of operational 
portions of stations related to intercity rail 
passenger service) on the main line track be
tween Atlantic City, New Jersey, and the 
main line of the Northeast Corridor, unless 
the Secretary of Transportation certifies 
that not less than 40 per centum of the 
costs of such improvements shall be derived 
from non-Federal sources: Provided further, 
That, notwithstanding any other provision 
of law, the National Railroad Passenger 
Corporation shall not operate rail passenger 
service between Atlantic City, New Jersey, 
and the Northeast Corridor main line unless 
the Corporation's Board of Directors deter
mines that revenues from such service have 
covered or exceeded 80 per centum of the 
short term avoidable costs of operating such 
service in the first year of operation and 100 
per centum of the short term avoidable op
erating costs for each year thereafter: Pro-

vided further, That none of the funds pro
vided in this or any other Act shall be made 
available to finance the acquisition and re
habilitation of a line, and construction nec
essary to facilitate improved rail passenger 
service, between Spuyten Duyvil, New York, 
and the main line of the Northeast Corridor 
unless the Secretary of Transportation cer
tifies that not less than 40 per centum of 
the costs of such improvements shall be de
rived from non-Amtrak sources. 

RAILROAD REHABILITATION AND IMPROVEMENT 
FINANCING FuNDs 

The Secretary of Transportation is au
thorized to issue to the Secretary of the 
Treasury notes or other obligations pursu
ant to section 512 of the Railroad Revital
ization and Regulatory Reform Act of 1976 
<Public Law 94-210), as amended, in such 
amounts and at such times as may be neces
sary to pay any amounts required pursuant 
to the guarantee of the principal amount of 
obligations under sections 511 through 513 
of such Act, such authority to exist as long 
as any such guaranteed obligation is out
standing: Provided, That no new loan guar
antee commitments shall be made during 
fiscal year 1987. 

REDEEMABLE PREFERENCE SHARES 

Notwithstanding any other provision of 
law, the Secretary of Transportation shall, 
until September 30, 1988, issue and sell, and 
the Secretary of the Treasury until such 
date shall purchase fund anticipation notes, 
and the Secretary of Transportation is 
hereby authorized to expend for uses au
thorized for the Railroad Rehabilitation 
and Improvement Fund proceeds from the 
sale of such fund anticipation notes and any 
other moneys deposited in the fund after 
September 30, 1985, pursuant to sections 
502, 505-507, and 509 of the Railroad Revi
talization and Regulatory Reform Act of 
1976 <Public Law 94-210), as amended, and 
section 803 of Public Law 95-620, in addi
tional amounts not to exceed [$9,000,000] 
$4,000,000. 

[CONRAIL COMMUTER TRANSITION 
ASSISTANCE 

[For necessary capital expenses of Con
rail commuter transition assistance, not oth
erwise provided for, $5,000,000, to remain 
available until expended.] 

URBAN MASS TRANSPORTATION 
ADMINISTRATION 

ADMINISTRATIVE EXPENSES 

For necessary administrative expenses of 
the urban mass transportation program au
thorized by the Urban Mass Transportation 
Act of 1964, as amended (49 U.S.C. 1601 et 
seq.), and 23 U.S.C. chapter 1, in connection 
with these activities, including hire of pas
senger motor vehicles and services as au
thorized by 5 U.S.C. 3109, $31,000,000[, of 
which not to exceed $560,000 shall be avail
able for the Office of the Administrator]. 
RESEARCH, TRAINING, AND HUMAN RESOURCES 

For necessary expenses for research, 
training, and human resources as author
ized by the Urban Mass Transportation Act 
of 1964, as amended <49 U.S.C. 1601 et seq.), 
to remain available until expended, 
[$17,600,000] $17,400,000: Provided, That 
there may be credited to this appropriation 
funds received from States, counties, mu
nicipalities, other public authorities, and 
private sources, for expenses incurred for 
training. 
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FoRMULA GRANTs 

For necessary expenses to carry out the 
provisions of sections 9 and 18 of the Urban 
Mass Transportation Act of 1964, as amend
ed (49 U.S.C. 1601 et seq.), $2,000,000,000, to 
remain available until expended· Provided, 
That notwithstanding any other provision 
of law, before apportionment of these funds, 
$16,900,000 shall be made available for the 
purposes of section 18 of the Urban Mass 
Transportation Act of 1964, as amended: 
Provided further, That. notwithstanding 
any other provision of law, of the funds pro
vided under this Act for formula grants, no 
more than $825,325,017 may be used for op
erating assistance under section 9fk)(2J of 
the Urban Mass Transportation Act of 1964, 
as amended: Provided further, That. not
withstanding any other provision of law, of 
the amount available for operating assist
ance under this Act. no more than 
$541,786,487 may be used for operating as
sistance in urbanized areas with a popula
tion of 1, 000,000 or more. 

DISCRETIONARY GRANTS 

(LIMITATION ON OBLIGATIONS) 

(HIGHWAY TRUST FuND) 

None of the funds in this Act shall be 
available for the implementation or execu
tion of programs in excess of 
[$1,015,000,000] $990,000,000 in fiscal year 
1987 for grants under the contract author
ity authorized in section 2l<a><2><B> of the 
Urban Mass Transportation Act of 1964, as 
amended <49 U.S.C. 1601 et seq.). 
(LIQUIDATION OF CONTRACT AUTHORIZATION) 

(HIGHWAY TRUST FuND) 

For payment of obligations incurred in 
carrying out section 2l<a><2> of the Urban 
Mass Transportation Act of 1964, as amend
ed <49 U.S.C. 1601 et seq.), administered by 
the Urban Mass Transportation Administra
tion, [$950,000,000] $1,100,000,000, to be de
rived from the Highway Trust Fund and to 
remain available until expended. 

INTERSTATE TRANSFER GRANTS-TRANSIT 

For necessary expenses to carry out the 
provisions of 23 U.S.C. 103<e><4> related to 
transit projects, $200,000,000, to remain 
available until expended. 

WASHINGTON METRO 

For necessary expenses to carry out the 
provisions of section 14 of Public Law 96-
184, [$217,239,000] $185,000,000, to remain 
available until expended. 

SAINT LAWRENCE SEAWAY 
DEVELOPMENT CORPORATION 

The Saint Lawrence Seaway Development 
Corporation is hereby authorized to make 
such expenditures, within the limits of 
funds and borrowing authority available to 
the Corporation, and in accord with law, 
and to make such contracts and commit
ments without regard to fiscal year limita
tions as provided by section 104 of the Gov
ernment Corporation Control Act, as 
amended, as may be necessary in carrying 
out the programs set forth in the Corpora
tion's budget for the current fiscal year 
except as hereinafter provided. 

LIMITATION ON ADMINISTRATIVE EXPENSES 

Not to exceed [$1,925,000] $1,990,000 
shall be available for administrative ex
penses, which shall be computed on an ac-
crual basis, including not to exceed $3,000 
for official entertainment expenses to be ex
pended upon the approval or authority of 
the Secretary of Transportation: Provided, 
That Corporation funds shall be available 
for the hire of passenger motor vehicles and 

aircraft, operation and maintenance of air
craft, uniforms or allowances therefor for 
operation and maintenance personnel, as 
authorized by law (5 U.S.C. 5901-5902), and 
$15,000 shall be available for services as au
thorized by 5 U.S.C. 3109. 

[EISENHOWER LoCK REPAIR 

[For necessary expenses to repair and re
habilitate Eisenhower Lock located near 
Massena, New York, $2,000,000, to remain 
available until expended.] 
RESEARCH AND SPECIAL PROGRAMS 

ADMINISTRATION 
RESEARCH AND SPECIAL PROGRAMS 

For expenses necessary to discharge the 
functions of the Research and Special Pro
grams Administration, for expenses for con
ducting research and development, and for 
grants-in-aid to carry out a pipeline safety 
program, as authorized by the Natural Gas 
Pipeline Safety Act of 1968 and the Hazard
ous Liquid Pipeline Safety Act of 1979, 
[$20,800,000] $19,950,000, of which 
[$5,000,000] $4,500,000 shall be available 
only for natural gas and hazardous liquid 
pipeline safety grants-in-aid, and of which 
[$7,265,000] $6,550,000 shall remain avail
able until expended: Provided, That there 
may be credited to this appropriation funds 
received from States, counties, municipali
ties, other public authorities, and private 
sources for expenses incurred for training: 
Provided further, That of the funds made 
available for natural gas and hazardous 
liquid pipeline safety grants-in-aid, the sum 
provided over and above the amount made 
available for this purpose in fiscal year 1986 
shall be used only to support additional en
forcement personnel beyond the personnel 
level in each State as of September 30, 1986. 
OFFICE OF THE INSPECTOR GENERAL 

SALARIES AND EXPENSES 

For necessary expenses of the Office of 
the Inspector General in carrying out the 
provisions of the Inspector General Act of 
1978, [$27,770,000] $27,000,000. 

TITLE II-RELATED AGENCIES 
ARCHITECTURAL AND TRANSPORTA-

TION BARRIERS COMPLIANCE 
BOARD 

SALARIES AND EXPENSES 

For expenses necessary for the Architec
tural and Transportation Barriers Compli
ance Board, as authorized by section 502 of 
the Rehabilitation Act of 1973, as amended, 
[$1,975,000] $1,890,000. 
NATIONAL TRANSPORTATION SAFETY 

BOARD 
SALARIES AND EXPENSES 

For necessary expenses of the National 
Transportation Safety Board, including hire 
of passenger motor vehicles and aircraft; 
services as authorized by 5 U.S.C. 3109, but 
at rates for individuals not to exceed the per 
diem rate equivalent to the rate for a GS-
18; uniforms, or allowances therefor, as au
thorized by law <5 U.S.C. 5901-5902), 
$22,240,000, of which not to exceed $500 
may be used for official reception and repre
sentation expenses. 

INTERSTATE COMMERCE 
COMMISSION 

SALARIES AND EXPENSES 
<INCLUDING TRANSFER OF FUNDS) 

For necessary expenses of the Interstate 
Commerce Commission, including services 
as authorized by 5 U.S.C. 3109, and not to 
exceed $1,500 for official reception and rep· 
resentation expenses, ($47,900,000] 
$46,802,000, together with the unobligated 

balances of "Payments for directed rail serv
ice": Provided, That joint board members 
and cooperating State commissioners may 
use Government transportation requests 
when traveling in connection with their offi
cial duties as such. 

PAYMENTS FOR DIRECTED RAIL SERVICE 

(LIMITATION ON OBLIGATIONS) 

None of the funds provided in this Act 
shall be available for the execution of pro
grams the obligations for which can reason
ably be expected to exceed $1,000,000 for di
rected rail service authorized under 49 
U.S.C. 11125 or any other legislation. 

PANAMA CANAL COMMISSION 
OPERATING EXPENSES 

For operating expenses necessary for the 
Panama Canal Commission, including hire 
of passenger motor vehicles and aircraft· 
uniforms or allowances therefor, as author: 
ized by law (5 U.S.C. 5901-5902); not to 
exceed $9,000 for official reception and rep
resentation expenses of the Board; oper
ation of guide services; residence for the Ad
ministrator; disbursements by the Adminis
trator for employee and community 
projects; not to exceed $3,000 for official re
ception and representation expenses of the 
Secretary; not to exceed $24,000 for official 
reception and representation expenses of 
the Administrator; and to employ services as 
authorized by law <5 U.S.C. 3109); 
[$409,770,000] $410,000,000, to be derived 
from the Panama Canal Commission Fund: 
Provided, That there may be credited to 
this appropriation funds received from the 
Panama Canal Commission's capital outlay 
account for expenses incurred for supplies 
and services provided for capital projects. 

CAPITAL OUTLAY 

For acquisition, construction, replace
ment, and improvement of facilities, struc
tures, and equipment required by the 
Panama Canal Commission, including the 
purchase of not to exceed forty-one passen
ger motor vehicles for replacement only <in
cluding large heavy-duty vehicles used to 
transport Commission personnel across the 
Isthmus of Panama, the purchase price of 
which shall not exceed $14,000 per vehicle>; 
to employ services authorized by law (5 
U.S.C. 3109>; $24,403,000, to be derived from 
the Panama Canal Commission Fund and to 
remain available until expended. 

DEPARTMENT OF THE TREASURY 
OFFICE OF THE SECRETARY 

INVESTMENT IN FuND ANTICIPATION NOTES 

For the acquisition, in accordance with 
section 509 of the Railroad Revitalization 
and Regulatory Reform Act of 1976, as 
amended, and section 803 of Public Law 95-
620, of fund anticipation notes, [$9,000,000] 
$4,000,000. 

UNITED STATES RAILWAY 
ASSOCIATION 

ADMINISTRATIVE EXPENSES 

For necessary administrative expenses to 
enable the United States Railway Associa
tion to carry out its functions under the Re
gional Rail Reorganization Act of 1973, as 
amended, to remain available until expend
ed, [$2,297,000] $2,200,000, of which not to 
exceed $500 may be available for official re
ception and repres~ntation expenses. 
WASHINGTON METROPOLITAN AREA 

TRANSIT AUTHORITY 
INTEREST PAYMENTS 

For necessary expenses for interest pay
ments, to remain available until expended, 
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$51,663,569: Provided, That these funds 
shall be disbursed pursuant to terms and 
conditions established by Public Law 96-184 
and the Initial Bond Repayment Participa
tion Agreement. 

TITLE III-GENERAL PROVISIONS 
SEC. 301. During the current fiscal year 

applicable appropriations to the Depart
ment of Transportation shall be available 
for maintenance and operation of aircraft; 
hire of passenger motor vehicles and air
craft; purchase of liability insurance for 
motor vehicles operating in foreign coun
tries on official department business; and 
uniforms, or allowances therefor, as author
ized by law <5 U.S.C. 5901-5902). 

SEc. 302. Funds appropriated for the 
Panama Canal Commission may be appor
tioned notwithstanding section 3679 of the 
Revised Statutes, as amended <31 U.S.C. 
1341), to the extent necessary to permit 
payment of such pay increases for officers 
or employees as may be authorized by ad
ministrative action pursuant to law that are 
not in excess of statutory increases granted 
for the same period in correspondi.lg rates 
of compensation for other employees of the 
Government in comparable positions. 

SEc. 303. Funds appropriated under this 
Act for expenditures by the Federal Avia
tion Administration shall be available <1> 
except as otherwise authorized by the Act 
of September 30, 1950 <20 U.S.C. 236-244), 
for expenses of primary and secondary 
schooling for dependents of Federal Avia
tion Administration personnel stationed 
outside the continental United States at 
costs for any given area not in excess of 
those of the Department of Defense for the 
same area, when it is determined by the Sec
retary that the schools, if any, available in 
the locality are unable to provide adequate
ly for the education of such dependents, and 
<2> for transportation of said dependents be
tween schools serving the area which they 
attend and their places of residence when 
the Secretary, under such regulations as 
may be prescribed, determines that such 
schools are not accessible by public means 
of transportation on a regular basis. 

SEc. 304. Appropriations contained in this 
Act for the Department of Transportation 
shall be available for services as authorized 
by 5 U.S.C. 3109, but at rates for individuals 
not to exceed the per diem rate equivalent 
to the rate for a GS-18. 

SEc. 305. None of the funds appropriated 
in this Act for the Panama Canal Commis
sion may be expended unless in conform
ance with the Panama Canal Treaties of 
1977 and any law implementing those trea
ties. 

SEc. 306. None of the funds provided in 
this Act may be used for planning or con
struction of rail-highway crossings under 
section 322<a> of title 23, United States 
Code, or under section 701<a><5> or section 
703<l><A> of the Railroad Revitalization and 
Regulatory Reform Act of 1976, as amend
ed, at the-

<1> School Street crossing in Groton, Con
necticut; and 

(2) Broadway Extension crossing in Ston
ington, Connecticut. 

SEc. 307. None of the funds in this Act 
shall be used for the planning or execution 
of any program to pay the expenses of, or 
otherwise compensate, non-Federal parties 
intervening in regulatory or adjudicatory 
proceedings funded in this Act. 

SEc. 308. None of the funds in this Act 
shall be used to assist, directly or indirectly. 
any State in imposing mandatory State in
spection fees or sticker requirements on ve-

hicles that are lawfully registered in an
other State, including vehicles engaged in 
interstate commercial transportation that 
are in compliance with Part 396-Inspection 
and Maintenance of the Federal Motor Car
rier Safety Regulations of the United States 
Department of Transportation. 

SEc. 309. None of the funds appropriated 
by this Act shall remain available for obliga
tion beyond the current fiscal year or may 
be transferred to other appropriations 
unless exoressly so provided herein. 

SEc. 310. Notwithstanding any other pro
vision of law, total amounts of contract au
thority authorized in section 2Ha><2><B> of 
the Urban Mass Transportation Act of 1964, 
as amended, shall be available for obligation 
until expended. 

[SEc. 311. None of the funds in this or any 
previous or subsequent Act shall be avail
able for the planning or implementation of 
any change in the current Federal status of 
the Transportation Systems Center; and 
none of the funds in this Act shall be avail
able for the implementation of any change 
in the current Federal status of the Turner
Fairbank Highway Research Center.] 

SEc. [312] 311. The expenditure of any 
appropriation under this Act for any con
sulting service through procurement con
tract, pursuant to section 3109 of title 5, 
United States Code, shall be limited to 
those contracts where such expenditures 
are a matter of public record and available 
for public inspection, except where other
wise provided under existing law, or under 
existing Executive order issued pursuant to 
existing law. 

SEc. [313] 312. <a> For fiscal year 1987 
the Secretary of Transportation shall dis
tribute the obligation limitation for Feder
al-aid highways by allocation in the ratio 
which sums authorized to be appropriated 
for Federal-aid highways and highway 
safety construction which are apportioned 
or allocated to each State for such fiscal 
year bear to the total of the sums author
ized to be appropriated for Federal-aid high
ways and highway safety construction 
which are apportioned or allocated to all 
the States for such fiscal year. 

{b) During the period October 1 through 
December 31, 1986, no State shall obligate 
more than 35 per centum of the amount dis
tributed to such State under subsection <a>. 
and the total of all State obligations during 
such period shall not exceed 25 per centum 
of the total amount distributed to all States 
under such subsection. 

<c> Notwithstanding subsections <a> and 
<b), the Secretary shall-

< 1 > provide all States with authority suffi
cient to prevent lapses of sums authorized 
to be appropriated for Federal-aid highways 
and highway safety construction which 
have been apportioned to a State, except in 
those instances in which a State indicates 
its intention to lapse sums apportioned 
under section 104<b><5><A> of title 23, United 
States Code; 

(2) after August 1, 1987, revise a distribu
tion of the funds made available under sub
section <a> if a State will not obligate the 
amount distributed during that fiscal year 
and redistribute sufficient amounts to those 
States able to obligate amounts in addition 
to those previously distributed during that 
fiscal year giving priority to those States 
having large unobligated balances of funds 
apportioned under section 104 of title 23, 
United States Code, and giving priority to 
those States which, because of statutory 
changes made by the Surface Transporta
tion Assistance Act of 1982 and the Federal-

Aid Highway Act of 1981, have experienced 
substantial proportional reductions in their 
apportionments and allocations; and 

<3> not distribute amounts authorized for 
administrative expenses, and the Federal 
lands highway program. 

<d> The limitation on obligations for Fed
eral-aid highways and highway safety con
struction programs for fiscal year 1987 shall 
not apply to obligations for emergency 
relief under section 125 of title 23, United 
States Code, obligations under section 157 
of title 23, United States Code, projects cov
ered under section 147 of the Surface Trans
portation Assistance Act of 1978, section 9 
of the Federal-Aid Highway Act of 1981, 
subsections 131 {b) and (j) of Public Law 97-
424, section 118 of the National Visitors 
Center Facilities Act of 1968, or section 320 
of title 23, United States Code. 

[<e> This section shall be in effect until 
enactment of H.R. 3129 or similar legisla
tion modifying subsections {a) through (d).] 

SEc. [314] 313. None of the funds in this 
Act shall be available for salaries and ex
penses of more than one hundred thirty
eight political and Presidential appointees 
in the Department of Transportation. 

SEc. [315] 314. Not to exceed [$725,000] 
$750,000 of the funds provided in this Act 
for the Department of Transportation shall 
be available for the necessary expenses of 
advisory committees. 

SEc. [316] 315. None of the funds in this 
or any other Act shall be made available for 
the proposed Woodward light rail line in 
the Detroit, Michigan, area until a source of 
operating funds has been approved in ac
cordance with Michigan law: Provided, That 
this limitation shall not apply to alterna
tives analysis studies under section 
21{a)(2)(B) of the Urban Mass Transporta
tion Act of 1964, as amended. 

SEc. [317] 316. The limitation on obliga
tions for the Discretionary Grants program 
of the Urban Mass Transportation Adminis
tration shall not apply to any authority 
under section 2Ha><2><B> of the Urban Mass 
Transportation Act of 1964, as amended, 
previously made available for obligation. 

SEc. [318] 317. Notwithstanding any 
other provision of law, none of the funds in 
this Act shall be available for the construc
tion of, or any other costs related to, the 
Central Automated Transit System <Down
town People Mover> in Detroit, Michigan: 
Provided, That the immediately preceding 
provision shall not apply to $5,000,000 ap
portioned to the Detroit Department of 
Transportation. 

[SEc. 319. The City of Linden, New 
Jersey, and its successors and assigns are 
hereby released from all the terms, condi
tions, reservations, and restrictions con
tained in the deed dated February 27, 1947, 
by which the United States conveyed cer
tain real property to the City of Linden, 
New Jersey, for airport purposes.] 

SEc. [320] 318. None of the funds in this 
Act shall be used to implement section 404 
of title 23, United States Code. 

SEC. (321] 319. (a) SAFETY ENFORCEMENT 
PROGRAM PERFORMANCE.-The Secretary of 
Transportation shall on or before February 
1, 1987, transmit to the Congress a compre
hensive report on the fiscal year 1986 activi
ties of the Federal Aviation Administra
tion's operation and maintenance inspection 
and certification programs. The report shall 
include: 

<1> a comparison of end-of-year staffing 
levels by inspector category to staffing goals 
and a statement as to the currency and va-
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lidity of the staffing standards on which the 
goals are based; 

<2> schedules showing the experience, in 
years, of the various inspector work.forces 
and the extent to which inspectors have re
ceived all the mandatory or recommended 
training; 

<3> a description of the criteria used to set 
annual work programs and an explanation· 
of how these programs ensure compliance 
with appropriate Federal regulations and 
safe operating practices; 

<4> a comparison of actual inspections per
formed during the fiscal year to the annual 
work programs disaggregated to the field lo
cations; 

(5) a statement of the adequacy of the in
ternal management controls available to 
ensure that field managers are complying 
with inspection priorities and minimum in
spection standards, and to collect and ana
lyze inspection data; 

<6> the status of the Department's efforts 
to update inspector guidance documents and 
Federal regulations to include technological, 
management, and structural changes taking 
place within the various transportation 
modes, including a listing of the backlog of 
proposed regulatory changes identified as 
being critical to safety; 

<7> a list of the operational measures of ef
fectiveness-"best proxies" standing be
tween the ultimate goal of accident preven
tion and ongoing program activities-that 
are being used to evaluate progress in meet
ing program objectives, the quality of pro
gram delivery, and the nature of emerging 
safety problems; 

<8> a listing of all enforcement actions 
taken, including all civil penalties, during 
the fiscal year by program, including the 
name [and address] of each organization 
against which an enforcement action was 
taken, the reason for the action, and the 
type of action taken; 

<9> a listing of the total amount of civil 
penalties [assessed] closed by fiscal year 
beginning with fiscal year 1977; and 

OO> a set of safety statistics covering each 
of the last ten years that best depict the 
safety record of each transportation sector 
regulated by departmental inspectors. 

(b) LoNG-RANGE NATIONAL TRANSPORTATION 
STRATEGIC PLANNING STUDY.-The Depart
ment of Transportation shall undertake a 
long-range, multi-modal national transpor
tation strategic planning study. This study 
shall forecast long-term needs and costs for 
developing and maintaining facilities and 
services to achieve a desired national trans
portation program for moving people and 
goods in the year 2015. The modes to be in
cluded are interstate and other priority 
highways and roads, mass transportation, 
rail, pipelines, and aviation. The study shall 
include detailed analyses of transportation 
needs within six to nine metropolitan areas 
that have diverse population, development, 
and demographic patterns, including at 
least one interstate metropolitan area. The 
strategic transportation planning study 
shall address such issues as: 

< 1 > the need to continue a national trans
portation policy and program to further 
social, environmental, and mobility goals 
and objectives of the Nation; 

(2) public and private fiscal support, 
growth patterns, the demographic character 
of population, geographic differences, and 
projected development or decline in specific 
regions; 

(3) the current and future material and 
human resource needs that include facilities 
and equipment, employee requirements, and 

training and educational needs for the nec
essary manpower; 

<4> the market potential-including future 
travel demands-and future community de
velopments and configurations that may 
affect transportation needs; 

<5> the degree to which existing transpor
tation networks can be further developed to 
meet future travel and goods movement de
mands in view of cost, land use, environmen
tal, social, economic, and technological con
siderations; and 

<6> the Federal program strategies and 
costs by mode of transportation necessary 
to achieve and maintain a desired transpor
tation system in the year 2015. 
This study shall be submitted to Congress 
on or before December 31, 1987. 

(C) ESSENTIAL AIR SERVICE OPTIONS STUDY.
The Secretary of Transportation shall con
duct a study of the impact to small and 
remote communities of the discontinuation 
of essential air service subsidies. The study 
shall, first, identify those communities 
which are likely to realize a transportation 
dislocation without some level of air service 
support. Having identified such communi
ties, the Secretary shall identify various 
methods of continued air transportation 
support. In presenting these methods, the 
Secretary shall identify various financial 
support options for each. The study shall be 
conducted with appropriate consultation 
with affected communities. The Secretary 
shall transmit the study to the Congress by 
February 1, 1987. 

SEc. [322] 320. Within seven calendar 
days of the obligation date, the Urban Mass 
Transportation Administration shall pub
lish in the Federal Register an announce
ment of each grant obligated pursuant to 
sections 3 and 9 of the Urban Mass Trans
portation Act of 1964, as amended, including 
the grant number, the grant amount, and 
the transit property receiving each grant. 

[SEc. 323. Of the amounts available under 
the contract authority authorized in section 
21(a)(2)(B) of the Urban Mass Transporta
tion Act of 1964,· as amended, $9,001,532 
shall be made available to the City of Phila
delphia, Pennsylvania, in reimbursement of 
the Federal share of extraordinary costs in
curred in construction of the Center City 
Commuter Connection <UMTA Project No. 
PA-03-0013>. 

[SEc. 324. <a> Section 411<0 of the Sur
face Transportation Assistance Act of 1982 
is amended by inserting " (1)" before "For 
the purposes" and by adding at the end of 
such section the following: 

[ " (2) MAXI-CUBE VEHICLE DEFINED.-For 
purposes of this section, 'maxi-cube vehicle' 
means a truck tractor combined with a semi
trailer and a separable cargo-carrying unit 
which is designed to be loaded and unloaded 
through the semi-trailer, except that the 
entire combination shall not exceed 65 feet 
in length and the separable cargo-carrying 
unit shall not exceed 34 feet in length.". 

[<b> Section 411(c) of such Act is amended 
by inserting after "prohibit" the following: 
"maxi-cube vehicles or". 

[SEc. 325. None of the funds in this Act 
shall be used for any study project involving 
access by a causeway or bridge across wet
lands of the San Francisco Bay to U.S. 
Highway 880 in Alameda County, Califor
nia.] 

SEc. [326] 321. None of the funds appro
priated in this Act may be used to prescribe, 
implement, or enforce a national policy 
specifying that only a single type of visual 
glideslope indicator can be funded under the 
facilities and equipment account or through 

the airport improvement program: Provid
ed, however, That this prohibition shall not 
apply in the case of airports that are certi
fied under Part 139 of the Federal Aviation 
Regulations. 

SEc. [327] 322. None of the funds in this 
Act shall be used to enforce any rules, poli
cies, or guidelines [that seek to delay tran
sit grants or condition their award on the 
methods or means by which providers of 
mass transit services or functions are select
ed, or on the extent or amount of services or 
functions to be carried out by various pri
vate mass transportation service providers] 
which in any way condition, establish pref
erence for, or otherwise base the granting or 
withholding of Federal assistance under this 
Act on the nature of the local transit plan
ning or decision making process, or the deci
sions made as to the choice of public or pri
vate providers for the provision of mass 
transit services or Junctions: Provided, That 
it is not the intent of this section to super
cede the existing statutory requirements of 
sections 3fe), 8feJ, and 9f!J of the Urban 
Mass Transportation Act of 1964, as amend
ed. 

[SEc. 328. Section 324 of the Department 
of Transportation and Related Agencies Ap
propriations Act, 1986 <Public Law 99-190; 
99 Stat. 1288) is amended-

[<1> in subsection <c>, by striking "a deter
mination" and inserting in lieu thereof "the 
certification"; and 

[<2) by striking subsection (d) and insert
ing in lieu thereof the following: 

["(d) REMOVAL OF LIMITATION.-Subsec
tions <a> and <b) shall cease to be in effect if 
the Chairman of the Board of the Metropol
itan Transportation Authority <a public au
thority of the State of New York) certifies 
to the Secretary that-

["0> a loss of revenues has resulted from 
the limitation imposed by subsection <a>; or 

["(2) such limitation has resulted in other 
traffic problems. 
[The Secretary shall publish such certifica
tion in the Federal Register not later than 
10 days after the certification is made to the 
Secretary.". · 

[SEc. 329. <a> Section 112<b> of title 23, 
United States Code, is amended by striking 
out "Construction" and inserting in lieu 
thereof "( 1 > Except as provided in para
graph (2), construction" and by adding at 
the end thereof the following new para
graph: 

["(2) LIMITATIONS CONCERNING SOUTH 
AFRICA ON AWARDS OF CONTRACTS.-A State 
or local governmental body that is a recipi
ent of Federal funds under this title may 
prohibit or otherwise limit the award of 
contracts by providing for terms and condi
tions related to the contractor's business in 
South Africa in accordance with a State or 
local law if the State or local governmental 
body first enters into an agreement with the 
Secretary that any costs incurred as a result 
of such prohibition or limitation which are 
in excess of the costs that would otherwise 
have been incurred with respect to such 
project under this title will not, for pur
poses of this title, be considered to be a cost 
of such project.". 

[<b> Section 12<b> of the Urban Mass 
Transportation Act of 1964 is amended by 
adding at the end thereof the following new 
paragraph: 

["(3) LIMITATIONS CONCERNING SOUTH 
AFluCA ON AWARDS OF CONTRACTS.-A recipi
ent of a grant under this Act may prohibit 
or otherwise limit the award of contracts 
with respect to a project under this Act by 
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providing for terms and conditions related 
to the contractor's business in South Africa 
in accordance with a State or local law if 
such recipient first enters into an agree
ment with the Secretary that any costs in
curred as a result of such prohibition or lim
itation which are in excess of the costs that 
would otherwise have been incurred with re
spect to such project under this Act will not, 
for purposes of this Act, be considered to be 
a cost of such project.". 

(SEC. 330. PROHIBITION ON LANDING 
RIGHTS OF SOUTH AFRICAN AIRCRAFT.-

((a) PROHIBITION.-The Secretary of 
Transportation shall prohibit the takeoff 
and landing of any aircraft by a foreign air 
carrier owned, directly or indirectly, by the 
Government of South Africa or by South 
African nationals. 

((b) EXCEPTIONS FOR EMERGENCIES.-The 
Secretary of Transportation may provide 
for such exceptions from the prohibition set 
forth in subsection <a> as the Secretary con
siders necessary to provide for emergencies 
in which the safety of an aircraft or its crew 
or passengers are threatened. 

((C) REGULATORY AUTHORITY.-The Secre
tary of Transportation shall issue such reg
ulations, licenses, and orders as are neces
sary to carry out this section. 

((d) PENALTIES.-
((1) FOR PERSONS OTHER THAN INDIVID

UALS.-Any person, other than an individual, 
that knowingly violates the provisions of 
this section or any regulation, license, or 
order issued to carry out this section shall 
be fined not more than $500,000. 

((2) FOR INDIVIDUALS.-Any individual 
who knowingly violates the provisions of 
this section or any regulation, license, or 
order issued to carry out this section shall 
be fined not more than $250,000, or impris
oned not more than 5 years, or both. 

((3) ADDITIONAL PENALTIES FOR CERTAIN IN
DIVIDUALS.-

[<A> IN GENERAL.-Whenever a person 
commits a violation under paragraph < 1 > or 
(2)-

[(i) any officer, director, or employee of 
such person, or any natural person in con
trol of such person, who willfully ordered, 
authorized, acquiesced in, or carried out the 
act or practice constituting the violation, 
and 
· [<ii> any agent of such person who willful

ly carried out such act or practice, shall be 
fined not more than $250,000, or imprisoned 
not more than 5 years, or both. 

((B) RESTRICTION ON PAYMENT OF FINES.
A fine imposed under subparagraph <A> on 
an individual for an act or practice consti
tuting a violation may not be paid, directly 
or indirectly, by the person committing the 
violation itself. 

((4) SEIZURE AND FORFEITURE OF AIR
CRAFT.-Any aircraft used in connection with 
a violation of this section or any regulation, 
license, or order issued to carry out this sec
tion shall be subject to seizure by and for
feiture to the United States. All provisions 
of law relating to the seizure, forfeiture, and 
condemnation of articles for violations of 
the customs laws, the disposition of such ar
ticles or the proceeds from the sale thereof, 
and the remission or mitigation of such for
feitures shall apply to the seizures and for
feitures incurred, or alleged to have been in
curred, under this paragraph, insofar as 
such provisions of law are applicable and 
not inconsistent with the provisions of this 
section; except that all powers, rights, and 
duties conferred or imposed by the customs 
laws upon any officer or employee of the 
Department of the Treasury shall, for pur-

poses of this paragraph, be exercised or per
formed by the Secretary of Transportation 
or by such persons as the Secretary may 
designate. 

((e) DEFINITIONS.-
((1) AIRCRAFT AND FOREIGN AIR CARRIER.

The terms "aircraft" and "foreign air carri
er" have the meanings given those terms in 
section 101 of the Federal Aviation Act of 
1958 (49 U.S.C. App. 1301>. 

((2) SOUTH AFRICA.-The term "South 
Africa" includes-

[<A> the Republic of South Africa; 
[<B> any territory under the administra

tion, legal or illegal, of South Africa; and 
[<C> the "bantustans" or "homelands", to 

which South African blacks are assigned on 
the basis of ethnic origin, including the 
Transkei, Bophuthatswana, Ciskei, and 
Venda. 

((3) SOUTH AFRICAN NATIONAL.-The term 
"South African national" means-

[<A> a citizen of South Africa; and 
[<B> any partnership, corporation, or 

other entity organized under the laws of 
South Africa. 

((f) APPLICABILITY TO EVASIONS.-This sec
tion and the regulations issued to carry out 
this section shall apply to any person who 
undertakes or causes to be undertaken any 
transaction or activity with the intent to 
evade this section or such regulations.] 

SEC. (331] 323. SUITABILITY OF AIR TRAF
FIC CONTROLLERS WHO PARTICIPATED IN THE 
1981 STRIKE.-

(a) AUTHORITY To APPOINT OR REINSTATE 
CERTAIN FORMER AIR TRAFFIC CONTROL
LERS.-Air traffic controllers whose appoint
ments were terminated on account of the 
strike of air traffic controllers which began 
on or about August 3, 1981, shall not, as a 
class, be considered unsuitable for appoint
ment or reinstatement in the Federal Avia
tion Administration. Determinations of suit
ability for appointment or reinstatement to 
any such position shall be made on a case
by-case basis by the Office of Personnel 
Management in accordance with part 731 of 
title 5 of the Code of Federal Regulations 
<as in effect on June 1, 1986). 

<b><l> An individual may be appointed or 
reinstated under this subsection only if such 
individual is qualified, or would, after appro
priate retraining, be qualified, for the posi
tion involved. 

<2><A> Except as provided in subparagraph 
(B), no claim may lie against the Govern
ment of the United States, or any officer, 
employee, or agency thereof, based on a fail
ure to appoint or reinstate a particular indi
vidual under this subsection. 

<B> Nothing in this paragraph shall pre
clude a claim based on discrimination on the 
basis of race, color, religion, sex, or national 
origin. 

(3) Nothing in section 3307(b) of title 5, 
United States Code, or in any rule or regula
tion prescribed thereunder, shall apply with 
respect to appointments under this subsec
tion. 

(C) REGULATIONS.-The Secretary of Trans
portation may prescribe regulations to carry 
out this section <excluding the second sen
tence of subsection <a». 

(d) DEFINITION.-For the purpose of this 
section, the term "air traffic controller" has 
the meaning given such term by section 
2109 of title 5, United States Code. 

SEC. 324. Notwithstanding any other pro
vision of law, funds appropriated under any 
heading in this Act or in Appropriations 
Acts tor prior years and intended tor stud
ies, reports, or research, and related costs 
thereof including necessary capital ex-

penses, are available tor such purposes to be 
conducted through contracts or financial as
sistance agreements with the educational 
institutions which are specified in such Acts 
or in any report accompanying such Acts. 

SEc. 325. fa) Notwithstanding any other 
provision of law, the Secretary of Transpor
tation may use not to exceed one-half of 1 
percent of-

f 1J the funds made available tor fiscal 
year 1987 by section 21fa)(2)(BJ of the 
Urban Mass Transportation Act of 1964, as 
amended, to carry out section 3 of such Act 
to contract with any person to oversee the 
construction of any major project under 
such section; 

f2J the funds appropriated tor fiscal year 
1987 pursuant to section 21fa)(1J of the 
Urban Mass Transportation Act of 1964, as 
amended, to carry out section 9 of such Act 
to contract with any person to oversee the 
construction of any major project under 
such section; 

(3) the funds appropriated tor fiscal year 
1987 pursuant to section 21fa)(1J of the 
Urban Mass Transportation Act of 1964, as 
amended, to carry out section 18 of such Act 
to contract with any person to oversee the 
construction of any major project under 
such section; 

(4) the funds appropriated for fiscal year 
1987 pursuant to section 4fg) of the Urban 
Mass Transportation Act of 1964, as amend
ed, to contract with any person to oversee 
the construction of any major public trans
portation project substituted for an Inter
state segment withdrawn under section 
103fe)(4J of title 23, United States Code; and 

f5) the funds appropriated tor fiscal year 
1987 pursuant to the National Capital 
Transportation Act of 1969 to contract with 
any person to oversee the construction of 
any major project under such Act. 

(b) Any contract entered into under sub
section fa) shall provide for the payment by 
the Secretary of Transportation of 100 per
cent of the cost of carrying out the contract. 

fcJ This section shall take effect on Octo
ber 1, 1986, and shall cease to be in effect at 
the close of September 30, 1987. 

SEc. 326. The Secretary of Transportation 
shall permit the obligation of not to exceed 
$4,000,000, apportioned under title 23, 
United States Code, section 104fb)(5)(BJ tor 
the State of Florida tor operating expenses 
of the Tri-County Commuter Rail Project in 
the area of Dade, Broward, and Palm Beach 
Counties, Florida during the period Inter
state 95 is under reconstruction in such 
area. 

This Act may be cited as the "Department 
of Transportation and Related Agencies Ap
propriations Act, 1987". 

Mr. DOLE. I am advised that the 
managers of the appropriations bill 
are on their way to the floor. I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

0 1040 
Mr. ANDREWS. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. ANDREWS. Mr. President, what 
is the pending business? 
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The PRESIDING OFFICER. H.R. 

5205, an act making appropriations for 
the Department of Transportation 
and related agencies for the fiscal year 
ending September 30, 1987. 

Mr. ANDREWS. I thank the Chair. 
Mr. President, today I am pleased to 

present to the Senate the fiscal year 
1987 Transportation appropriations 
bill. Let me point out that we have a 
very narrow window of opportunity to 
move this bill. The Senate is con
strained to vote at 1:30 today on an
other matter. If we can finish this bill 
by 1:30, which my colleague from Flor
ida and I feel we can do, we do not 
have to return after 8 p.m. and finish 
it. I am sure that thought will bring 
smiles to most of our colleagues. 

Mr. President, the bill as reported by 
the committee contains new budget 
authority totaling $10,197,746,569. 

There are further limitations on the 
trust funded programs of 
$15,279,960,000. Combined, these two 
levels essentially provide for a freeze 
at last year's levels for the many 
transportation programs funded in the 
bill. 

Both the budget authority and asso
ciated outlays estimated by CBO show 
this bill to be in compliance with the 
Transportation Subcommittee's alloca
tion under section 302(b) of the 
budget resolution. 

For aviation, the bill provides addi
tional funds for safety related person
nel and sets a 15,000 employment floor 
on the air traffic control work force. 
The airport grant program is funded 
at $1 billion, and vital aviation capital 
investment and aviation research is 
kept on track. 

0 1050 
The Coast Guard appropriations 

exceed last year's level for both the 
operations and capital account-both 
to wage the war on drug smuggling as 
well as to enhance the other missions 
of the Coast Guard. 

Might I point out, Mr. President, our 
subcommittee has long recommended 
the use of the Navy's Hawkeyes by the 
Coast Guard to aid not only in drug 
interdiction, so important to all of us 
in this Nation, but perhaps to aid in 
the search and rescue missions they 
are uniquely capable of. It is cost ef
fective. It gives the naval technicians 
the training they need and it makes a 
lot more sense than just plowing holes 
in the air while they search dummy 
targets to use these sophisticated air
planes to interdict drugs coming into 
this country as well as to be available 
for search and rescue missions. 

For the Federal-aid highways pro
gram, the bill sets the obligation limi
tation at $13 billion. This is a cut of 
$125 million from the current fiscal 
year 1986 level and is a reduction of 
$525 million to the level established 
for fiscal year 1987 in the Consolidat-

ed Omnibus Budget Reconciliation 
Act. 

At $591 million, the funding for 
Amtrak is cut from the level provided 
for fiscal year 1986. The allocations al
lowed transportation under the budget 
resolution also necessitated cuts in the 
transit trust fund and the amount al
lowed for transit operating assistance. 

Mr. President, let me point out to 
my colleagues, and the country as a 
whole, that the level we have provided 
allows the continuation of Amtrak 
service on all the routes that they had 
served last year. Amtrak is moving 
more steadily toward being in the 
black and is doing a good and a cost-ef
fective means of operating. 

In conclusion, I point out that the 
bill also contains the House-passed 
provision permitting selective rehire of 
fired air traffic controllers. I · am sure 
there will be later discussion of this 
important matter. I mention this fact 
now, however, so that my colleagues 
understand that in the unanimous
consent agreement I shall propound 
shortly, no Senator's right to offer an 
amendment, including an amendment 
to strike this section, is foreclosed. 

Let me, Mr. President, at this time 
yield to my colleague and good friend, 
the senior Senator from the State of 
Florida, the man who is the ranking 
Democratic member of this subcom
mittee and the individual on whom we 
have depended for great, good advice 
and cooperation in the development of 
these bills over the years. 

The PRESIDING OFFICER. The 
Senator from Florida. 

Mr. CHILES. Mr. President, I rise to 
support the transportation bill report
ed by the Appropriations Committee 
and to support the comments just 
made by Senator ANDREWS, chairman 
of the Transportation Subcommittee. 
The bill before the Members, I believe, 
strikes a good balance among the sev
eral transportation modes. It also is at
tentive to the interests of the many 
Members, areas, and regions of the 
country. Over the last 9 months Sena
tor ANDREWS and I have received many 
suggestions and requests from our col
leagues here in the Senate. An effort 
has been made to accommodate those 
many requests. 

Mr. President, as the chairman of 
the subcommittee just noted, our rec
ommendations are within the 302<b> 
allocations. In fact, we are more than 
$403 million below the allocation for 
budget authority and just under the 
allocation for outlays set at $26.9 bil
lion by tbe committee's 302(b) alloca
tion. 

Within the totals recommended are 
a number of important items. 

For example, I am pleased that 
within the totals recommended for 
Coast Guard operations, we have 
placed a floor of approximately $373 
million on what the Coast Guard must 
use for its drug interdiction activities. 

This represents an increase of almost 
8 percent from the amount spent by 
the Coast Guard last year for these 
same purposes. Further, while the ad
ministration requested only $77.1 mil
lion for the Coast Guard's Construc
tion Program, we have included a 
more realistic total of $251.1 million 
for that program. While the budget 
resolution assumed $318 million for 
this account, I am pleased that within 
the limitations of our 302<b> alloca
tions we have been able to include a 
more realistic amount for this impor
tant program of the Coast Guard. 

The bill includes a number of impor
tant features to help ensure aviation 
safety. For example, we have required 
a total of 15,000 air traffic controllers, 
up from the 14,484 controllers that 
were on board at the end of August. 
We have added funding for an addi
tional 138 aviation safety inspectors 
and we have rejected the administra
tion's proposal to cut the aviation field 
maintenance and flight service station 
personnel. 

For the highway programs, we have 
recommended an obligation ceiling of 
$13.1 billion, an amount that is sub
stantially more than what was includ
ed in the budget resolution. This fund
ing level will help us maintain our sys
tems of highways and complete the re
maining gaps in the interstate system. 
Highway traffic safety grants are rec
ommended at a level of $121 million, 
up $11 million from the amount re
quested by the administration. This 
will add greatly to the several priority 
initiatives to reduce highway deaths
especially programs focused on reduc
ing fatalities caused by drunk driving. 

The bill includes small reductions 
for transit funding compared to the 
1986 post-Gramm-Rudman level and it 
is $32 million below the House level. 
We have, however, rejected the pro
posal of the administration to essen
tially eliminate the formula grant pro
gram and our bill is $2.4 billion over 
the amounts requested by the adminis
tration for transit programs. I know 
many of the Members and interest 
groups had hoped for an even higher 
level but this is not possible within the 
constraints of our spending limits. 

Finally, the bill includes $591 million 
for Amtrak to ensure the continuation 
of the national system. 

Mr. President, I will not take more 
time with Members to comment fur
ther on this bill. I would, however, like 
to compliment Senator ANDREws on 
the excellent job he has done, not only 
in the holding of a series of thorough 
and informative hearings, but also in 
structuring this bill before us now, 
which, I believe, deserves the support 
of the Members. 
. Mr. President, I also want to compli
ment the most able staff of Senator 
ANDREWs and to thank the staff that 
worked on our side for the minority 
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for the very hard work that they have 
done also in putting this bill together. 

0 1100 
Mr. ANDREWS. Mr. President, I 

thank my colleague for his generous 
remarks. I, too, want to commend the 
staff on both the Republican and 
Democratic sides for the outstanding 
job they have done in making sure 
that nothing was overlooked, in 
making sure the results of our hear
ings have been transferred into the 
product before you. 

Mr. President, I now ask unanimous 
consent that the committee amend
ments to H.R. 5205 be considered and 
agreed to en bloc, provided no points 
of order under rule XVI be waived 
thereon, and that the measure, as 
amended, be considered as original 
text for the purpose of further amend
ment. 

The PRESIDING OFFICER. Is 
there objection? Hearing none, it is so 
ordered. 

AMENDMENT NO. 2843 

(Purpose: To delete section 323) 
Mr. GRAMM. Mr. President, I send 

an amendment to the desk and ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The legislative clerk read as follows: 
The Senator from Texas [Mr. GRAMM], for 

himself and Mr. THuRMOND, proposes 
amendment numbered 2843. 

On page 64, beginning with line 6, strike 
out all through page 65, line 15. 

Mr. GRAMM. Mr. President, this 
amendment is a simple amendment 
and I will not belabor the obvious 
point. In fact, we have voted on this 
issue before. It has been hotly debat
ed. The American people have looked 
at it. The President made a coura
geous decision in 1981 to implement a 
policy. That policy for 5 years has 
been sustained by the Congress; but, if 
this bill were adopted unamended, 
that policy would be reversed. 

I hope we can debate the policy, not 
the fine points of the legislative lan
guage. But the truth is that section 
323 of this bill entitled "Suitability of 
air traffic controllers who participated 
in the 1981 strike," in essence removes 
the prohibition that the President im
plemented in 1981 after he found that 
those controllers who had engaged in 
the strike were unsuitable for FAA 
employment because they had violated 
the law and their oath of office. 

This provision in section 323 re
moves that prohibition and requires 
the FAA to consider for employment 
those controllers who had been on 
strike, who violated the law, who vio
lated their oath of office. 

Under the civil service statutes, the 
FAA would be prohibited from keep
ing records on individual strike behav
ior. That would leave no factual basis 
for refusing to hire aircraft traffic 
controllers who violated the law and 

who violated their oath. Job appli
cants would only be judged on the 
basis of their aptitude and their expe
rience, experience they already have; 
and, in the process, many people who 
violated the law, who violated their 
oath of office, who left the Nation at 
risk, would be reemployed. 

I submit, Mr. President, that those 
who stayed on the job, those who 
served the public and the Nation, 
would be penalized in the process. 
Some 1,000 of those who stayed on the 
job, who withstood peer group pres
sure, who lived up to the requirements 
of the law and their oath of office, are 
now eligible to retire. I submit that 
many of these people would retire if 
they were forced back into a situation 
where those who violated the law and 
their oath of office, those who 
brought extreme pressure on them .to 
engage in an unlawful activity, in vio
lation of their oath, were now brought 
back into the place of work. 

So we could go into a long and de
tailed discussion of what this amend
ment does and what it does not do, but 
the bottom line is pretty simple. In 
1981, Ronald Reagan made a coura
geous decision. We had Government 
employees, air traffic controllers, who 
violated the law and their oath of 
office by striking. The President gave 
them an opportunity to go back to 
work. Some decided to go back to work 
and some decided not to go back to 
work. Those who decided not to go 
back to work were fired and barred 
from future employment. 

The provisions of the bill before us 
would repeal that action, would force 
the FAA to reinterview and consider 
those who violated the law and their 
oath of office. In that interview proc
ess, as required by the civil service 
laws of the land, they would be unable 
to consider individual strike behavior 
and, in the process, we would put back 
to work people who violated the law 
and their oath of office. 

I believe the policy in 1981 was cor
rect. The Congress supported it then. 
In subsequent action, Congress has 
supported from time to time as that 
decision has been challenged. It was 
the right decision. I think it has served 
the public well. 

We have gone through difficult 
days, Mr. President, in rebuilding our 
air traffic controller system, but we -
have done it. We will meet the man
dated 14,480 work force level for fiscal 
year 1986 and we fully expect the goal 
of 15,000 controllers by the end of 
fiscal year 1987. 

So the issue is clear. The President 
made a decision to ask people who re
fused to comply with the law and their 
oath of office to leave public employ
ment. The question is now: Are we 
going to reverse that decision and un
dercut a courageous decision the Presi
dent made in 1981, a decision that we 
have supported consistently since that 

time? Will we allow people who violat
ed the law and the oath of office to be 
reemployed by the Federal Govern
ment, while those who had the cour
age to abide by the law, to abide by 
their oath, are penalized in the proc
ess? 

That is the issue. I hope my col
leagues will reaffirm their previous po
sition, will support this amendment, 
and will strike the provisions of the 
bill that would make air traffic con
trollers who violated the law and their 
oath of office again eligible for em
ployment by the Federal Aviation Ad
ministration. 

I yield the floor. 
Mr. LAUTENBERG addressed the 

Chair. 
The PRESIDING OFFICER [Mr. 

KAsTEN]. The Senator from New 
Jersey is recognized. 

Mr. LAUTENBERG. Mr. President, 
I rise in opposition to this amendment 
which would strip section 323 from 
this bill. Section 323 removes the bar, 
imposed by the President, on the re
hiring of air traffic controllers dis
missed in 1981. Section 323 is a signifi
cant, but limited provision. 

The language in this bill is identical 
to that adopted by the House. The 
language does not mandate that the 
Department of Transportation do any
thing. There are those, myself among 
them, who believe that this rehiring 
should have taken place long ago, 
when it became clear that the rebuild
ing of our air traffic control system 
was far behind schedule. 

Mr. President, our Nation today does 
not have sufficient experienced air 
traffic controllers to cope with the 
demand for air travel. The controllers 
on the job are stretched too thin and 
are under too much stress. Morale in 
the system is no better today than it 
was in 1981 at the time of the Patco 
strike. These facts of life in the air 
traffic control system are confirmed 
by the findings of the General Ac
counting Office and management 
studies, such as the Jones report, com
missioned by the FAA itself. 

The result of the stress and strain 
on this system is a margin of safety 
that is razor thin. In the final analysis, 
it is the Federal Government and the 
U.S. Congress that is responsible for 
those who board airplanes-our fami
lies, our children-and put their faith 
in our aviation safety system. When 
that faith is breached, the public will 
look not only at the FAA, but at we in 
the Congress who fund that agency 
and oversee its activities. 

Mr. President, we can hide behind 
the numbers of controllers offered by 
the FAA and adopt the agency's con
clusion that everything is just fine. 
But you do not have to go far to see 
that it is not so. Just watch the 
evening news or read the morning 
newspaper. 
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On May 14, the National Transpor

tation Safety Board reported that the 
FAA facility at Chicago's O'Hare Air
port was understaffed and that, unless 
sufficient personnel were provided, 
safety could not be assured and traffic 
would have to be curtailed. 

On May 16, two planes carrying 224 
people came within 20 feet of a colli
sion on the runway at O'Hare. 

On November 10, 1985, two planes 
collided over Cliffside Park, NJ. Six 
people were killed, one of them on the 
ground. Controller error was definitely 
a factor in that crash. 

The year 1985 was the worst year in 
aviation safety since 1977. Indeed, the 
friendly skies are not proving to be 
friendly at all. 

Also, 1985 saw a dramatic increase in 
the number of near misses. Less than 2 
weeks after the tragic AeroMexico dis
aster in California, which claimed 
more than 80 lives, 2 planes carrying 
150 people came within 500 feet of yet 
another disaster. 

Mr. President, in 1981 there were 
344 full performance level air traffic 
controllers at the New York Area Air 
Traffic Control Center. In September 
1985 there were 158. In Los Angeles 
there were 217 in 1981 and 141 in 1985. 
At key en route control centers across, 
the FAA has established a goal of 
having 75 percent full performance 
level controllers. But at places like 
New York, Los Angeles, Cleveland, and 
Chicago, they are far behind schedule. 

The experience drain in the air traf
fie control system is going to get worse 
before it gets better. Changes in Fed
eral retirement and tax policy are, ac
cording to FAA Administrator Donald 
Engen, going to lead to "a significant 
increase in retirements among all FAA 
occupational specialties." 

The experience drain in the FAA is 
more than just a problem for the 
agency. It is a problem for all those 
who are concerned about flying. It is a 
problem for all those who have sat on 
the ground at airports around the 
country for hours at a time, in good 
weather and bad. 

Mr. President, the Secretary of 
Transportation objected to this provi
sion when it was before the Appropria
tions Committee. She indicated that 
all the Congress had to do was give 
the Department a target and it would 
meet it. And the FAA claims to have 
met its target for fiscal year 1986, 
claiming that they now have met the 
14,480 controller goal established by 
the Congress. 

I urge my colleagues to s,tudy those 
numbers very carefully; 1,484 of the 
14,484 air traffic controllers claimed 
by the FAA are not air traffic control
lers at all. They are clerical personnel. 
They are not controllers and they are 
not in training to become controllers. 
Telling the American public that here 
are 1,484 real live controllers is a cyni-

cal attempt to fool the people all of 
the time. 

What the FAA is not telling the 
American people is that its air traffic 
controller goal for fiscal year 1986 was 
not and is not 14,480. It is 12,876 com
pared to the 16,250 controllers it had 
in 1981, 82 percent of whom were full 
performance level controllers. 

I urge my colleagues to study the 
testimony of the GAO on August 14 
before the House Subcommittee on In
vestigations and Oversight. The GAO 
criticized the method employed by the 
FAA in reporting the controller work 
force. The GAO maintains that the 
FAA counts as controllers personnel, 
like air traffic assistants, who are not 
controlling traffic. In addition, the 
FAA does not count personnel, like 
online supervisors, who do control 
traffic. 

The GAO examined the FAA report 
on the controller work force at the 
end of June using its more realistic 
count of actual controllers and found 
that the FAA's count of 14,262 con
trollers was actually 14,080. 

The GAO has criticized the FAA for 
counting new recruits to the FAA 
Training Academy as developmental 
controllers. Given the washout rate of 
40 percent at the academy. many of 
these controllers never deal with one 
airplane. 

The GAO has punched holes in 
FAA's rosy forecasts. If the FAA took 
a true count of full performance level 
controllers and did not lump those 
qualified on all positions with more 
limited operational controllers, the 
problem of experience in this work 
force would be more apparent to the 
layman. As of June 30, the FAA's own 
goals called for it to have 4,296 full 
performance level controllers at the 20 
key control centers nationwide. The 
GAO found only 3,381 such control
lers, a difference of about 900 short. 

At the rate the FAA is going, it will 
be 7 years before it meets its full per
formance level goals at Miami; 6 years 
at Indianapolis; 4 years at Jackson
ville; and 3 years at Fort Worth, New 
York and Chicago. In the 2 years it 
will take the FAA to reach its experi
ence at Atlanta, that airport will be 
dealing with a 29.9 percent growth in 
traffic. 

Accepting the FAA's calculation of 
its work force might allow us to put 
the problem out of our minds, but the 
serious experience problems in this 
system are not going to yield to a 
smokescreen. 

Mr. President, it is said that the ad
ministration cannot do a suitability 
test on former controllers. They say 
they don't know the bad guys from 
the many controllers who went along 
with their union, but otherwise com
mitted no acts of violence. I find that 
a curious contention. 

On August 12, 1985, the Office of 
Personnel Management issued a bulle-

tin explaining the suitability of former 
controllers for jobs in all Federal 
agencies except the FAA. The lan
guage in the bill simply extends this 
suitability determination one step fur
ther to the FAA itself. It is fair to say 
that OPM can make these determina
tions, because they in fact do make 
such determinations. 

Finally, Mr. President, it is said that 
rehiring former controllers will ruin 
morale. Nothing ruins morale more 
quickly that consistently being under
staffed, under too much stress and not 
having the resources to do the job. 

There is not anyone working in 
those towers who is not nagged and 
beset by the problems that they might 
miss something that they have to pay 
attention to. That is the distinction. 
That is the morale factor. 

That is the situation the air traffic 
control system finds itself in today. I 
do not find reports of drug abuse and 
predictions of heavy retirement indica
tors that everything is fine. 

The Appropriations Committee 
spent the better part of fiscal year 
1986 pressing the FAA for reliable in
formation on experience levels in the 
controller and inspector work force. 
The committee provided additional 
support to make up the mindless re
ductions that are going to result in 
this agency as a result of the budget
cutting process. If the GAO is right, 
we might spend next year listening to 
the FAA explain why they had to cur
tail air traffic. 

I do not want to see that happen. I 
want to stop the next disaster before it 
happens, and I assume everybody in 
this body and this country feels the 
same way. 

It is time we provided some relief to 
our aviation safety system. The con
trollers who struck in 1981 have been 
punished. They lost their jobs, their 
pensions and, in some cases, their fam
ilies. Vengence is not a worthy motiva
tion for our Nation. 

The ones we punish are the travel
ing public. The ones we put at risk are 
our families, friends, and at times our
selves. That is what we are talking 
about. We have had a plague of per
sistent punishment in this thing, and 
it is time to put that behind us. We 
ought to get on with the job we have 
of protecting the health and well
being of our society and put aside this 
petty nonsense of saying that an 
agency that is grossly understaffed 
cannot use people who have had the 
experience and have passed the test of 
serving in that capacity. 

It is also time to provide relief to the 
traveling public. It is time to bolster 
the margin of safety. It is time to cut 
the delays at our airports. It is time to 
relieve the stress suffered by the con
trollers on duty today. 

All section 323 of this bill does is 
provide the executive branch with the 
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authority to rehire some of those dis
missed in 1981 on a selective basis. It 
does not mandate. It does not direct. It 
simply says here is a resource that 
maybe we ought to discuss. 

0 1120 
"We are short of soldiers in our 

army. Here are recruits we can bring 
on board who can fight the battle and 
do it quickly." 

It is the authority that the adminis
tration should have and the authority 
that it should use. 

Mr. SIMON addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Illinois. 
Mr. SIMON. Mr. President, with all 

due respect to my good friend from 
Texas, who ordinarily tries to get the 
facts before he tosses in an amend
ment, I think he is wrong on this one. 
It should be defeated, as I hope he will 
be. But let me make one recommenda
tion to him. 

In his State of Texas, visit the air 
traffic control center, wherever it is, 
for Fort Worth-Dallas. Frankly, that 
is what I did in Illinois. 

We have Aurora, IL, not far from 
Chicago, which handles traffic for 
O'Hare and much of the Midwest. I 
have been getting these conflicting 
stories of, does this make sense? 

First of all, I believe that you cannot 
strike against the Federal Govern
ment. We cannot tolerate that. To 
that extent I agree with the Senator 
from Texas. 

But we have problems. In 1984, we 
had a record number of air deaths and 
a record number of near misses. 

In the first 7 months in 1985, it sur
passed 1984. I do not know what the 
1986 figures will be. 

But I do know this, and here I would 
urge my colleague to reconsider, if 
that is possible, this point. 

I went to Aurora, IL, and talked to 
the air controllers. 

Mr. President, may we have order in 
the Chamber? 

The PRESIDING OFFICER. The 
Senate will be in order. 

Mr. SIMON. I went to Aurora, IL, 
and I talked to air controllers, just 
going down the line talking to people, 
and I talked to the people in charge. I 
would guess I talked to 20 or 30 
people. 

Of the 20 or 30 people I talked to, all 
but one said, "We have a problem and 
the only sensible way is on a selective 
basis to bring back some of the experi
enced controllers." 

I think he will find, I say to the Sen
ator from Texas, if he visits the coun
terpart in the Dallas-Fort Worth area, 
supervisory personnel and the actual 
controllers, everyone saying the same 
thing. 

The question at this point is, and I 
think my colleague from New Jersey 
put it well, not how we discipline some 
people but the question is air safety. 

The reality is we are going to improve 
air safety with this language in the 
bill. 

I also agree that you cannot just 
massively take back everyone. That is 
why this bill calls for some screening. 

The other point, as has been made 
by my colleague from New Jersey, is 
that it does not mandate a thing. 

I would make one other point to my 
colleague from Texas. I would urge 
him to talk to people high in this ad
ministration who are knowledgeable in 
this area and ask them off the record 
what they think. I am not talking 
about the Secretary of Transporta
tion. I have no doubt that she is con
cerned, though I have not discussed 
this with her. Talk to people very high 
in the administration who understand 
this area and ask them not what the 
administration's position is, but what 
they think is right for air safety. 
While I have not discussed this specif
ic amendment with them, I have dis
cussed the general situation. 

I think this language is sound lan
guage. I urge the amendment of my 
colleague be defeated. 

The PRESIDING OFFICER. Is 
there further debate? 

Mr. LAUTENBERG. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ANDREWS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. ANDREWS. Mr. President, let 
me respond to the amendment of my 
colleague. 

The bill as reported contains the 
House-passed provision which allows 
rehiring of controllers fired in 1981. 
This is not intended to rewrite past 
Federal labor regulations, but to ad
dress a serious safety situation. 

My subcommittee has held repeated 
hearings throughout the years in 
which testimony has been given to 
review the "up again, down again" 
level of air traffic controllers. The 
facts according to the FAA are that 
14,484 controllers were on board as of 
August 31, 1986, but of this level, only 
9,352 are full performance level. The 
balance are either developmental con
trollers, including students at the FAA 
Training Academy, or air traffic assist
ants, whose job it is not to control 
traffic but to help the actual control
lers. 

I believe the FAA should have dis
cretionary authority to add selectively 
to its ranks from the former controller 
work force. I think recent events un
derscore the need for experienced con
trollers, especially at the busier facili
ties. 

I see the record number of controller 
retirements and feel we are too far 

from the goal necessary to deal with 
the increasingly crowded air space. 

The critics of this provision will say 
that it undermines the President's Ex
ecutive order prohibiting from FAA 
employment any controller who 
struck. I feel the past 5 years' prohibi
tion has delivered the Presdient's mes
sage loud and clear. No Federal em
ployee should take comfort from this 
air traffic controller rehire provision 
because the message from the Presi
dent is unchanged. 

What will change is that where FAA 
determines safety needs are unmet, it 
will have the selective authority, Mr. 
President, to augment its work force 
with experienced personnel. 

The rehire will create a morale prob
lem, opponents say, with those con
trollers who stayed on the job. 

Again, the FAA is not required to 
put any controller back to work who 
was an activist during the strike. The 
bill requires the Office of Personnel 
Management [QPM] to make a suita
ble determination before rehire. De
spite the administration's claim that 
no method exists to make such a de
termination, 500 striking controllers 
were brought back since 1981. 

OPM can conduct background 
checks to weed out bad apples, just as 
OPM does now for sensitive employ
ment. 

Last, let me point out my frustration 
with the administration on this lan
guage. 

The House sent over this permissive 
language after narrowly defeating 
stronger language mandating rehire of 
500 controllers for each of the next 2 
years. Early on, the subcommittee was 
told the administration could live, but 
reluctantly, with this permissive ap
proach. 

After the subcommittee endorsed 
the permissive language, the word 
came up that no language was accepta
ble. We worked steadily since August 
5, the date of the markup, to satisfy 
the administration that the language 
be permissive and selective, but the po
sition taken downtown is all or noth
ing. 

Let me read from a House hearing 
transcript of Thursday, June 12. When 
asked for FAA's guidelines to imple
ment rehire legislation, the adminis
tration witness said: "The administra
tion policy is not to rehire so we just 
haven't put any staff time and effort 
into how we might implement that 
law"-the law being the mandatory 
rehire bill. 

Mr. President, I find that irresponsi
ble. When Congress recognizes the 
need and desires to provide an extra 
margin for safety, we hope the admin
istration would work with the Con
gress on the proper method of imple
mentation. That is why we were con
cerned, that is why the language is in 
the bill as it is. 



23712 CONGRESSIONAL RECORD-SENATE September 17, 1986 
Mr. President, I have no further re

quest for time. I shall be glad to have 
the vote. 

Mr. GRAMM. Mr. President, I can 
be brief. I would like to respond brief
ly by making a couple of remarks. 

First, in 1981, we had an illegal 
strike by people who violated their 
oath of office. They-not the Presi
dent-put the health and safety and 
lives of those who use air travel in this 
country at risk. 

We have fought back from very dif
ficult circumstances. We have worked 
hard to rebuild the air traffic control 
system. We have made great progress, 
progress that many-obviously the 
strikers-did not believe we could 
make. To come back now and reverse 
the policy would penalize those who 
stayed at their posts, those who with
stood peer group pressure and abided 
by the law and their oath of office. To 
bring back into employment the 
people who put us at risk to begin 
with, would be inherently wrong. 

Our distinguished colleague from 
New Jersey speaks with eloquence 
about a shortage of troops in the . 
army. I submit, Mr. President, that we 
have rebuilt the army. It is not totally 
rebuilt but after coming all this way, 
after doing all this work, after not 
giving in to the temptation to take the 
easy, politically expedient way out, let 
us not bring back into the army today 
those who deserted the army and cre
ated the peril. 

I think the issue is clear. I urge my 
colleagues to support this amendment. 

Mr. LAUTENBERG addressed the 
Chair. 

The PRESIDING OFFICER. Is 
there further debate? The question is 
on agreeing to the amendment. 

The Chair is in doubt. 
<Putting the question.> 
The PRESIDING OFFICER. The 

yeas appear to have it. The yeas have 
it. 

The amendment <No. 2843) was 
agreed to. 

Mr. GRAMM. Mr. President, I move 
to reconsider the vote by which the 
amendment was agreed to. 

Mr. ANDREWS. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. ANDREWS. Mr. President, I 
make a point of order that a quorum is 
not present. Prior to making that 
point of order, again, the leadership 
has told us to move expeditiously. I 
know of no further amendments to 
this bill. There have been some 
amendments talked about. We have 
now been debating the bill for about 
one-half hour. It is our intention to go 
to third reading as rapidly as possible. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

DODGE CITY RAILROAD PROJECT 

Mr. DOLE. Before we close debate 
on the fiscal year 1987 Transportation 
appropriations bill, there is a matter 
of some importance to Dodge City, 
KS, that I would like to clarify with 
the chairman of the Subcommittee on 
Transportation Appropriations. Based 
on discussion with the distinguished 
Senator from North Dakota, it is my 
understanding that it will be possible 
to incorporate some report language in 
conference that would enable the 
Dodge City-Ford-Bucklin Railroad to 
obtain up to $1.9 million in unspent 
fiscal year 1986 funds. 

Mr. ANDREWS. This Senator is 
willing to do everything he can to pro
vide aasistance to the Dodge City Rail
road when we meet with the House in 
conference. 

Mr. DOLE. There is the possibility 
that some funds would be available 
under the section 505 Redeemable 
Preference Shares Program of the 
Railroad Revitalization and Regula
tory Reform Act of 1976. These would 
result from unspent fiscal year 1986 
funds remaining from projects whose 
cost turned out to be less than the 
amount appropriated. 

Mr. ANDREWS. The majority 
leader is correct. Based on conversa
tions with the Federal Railroad Ad
minstration, it is my understanding 
that there may be funds available. We 
could therefore add some language in 
conference that would allow unspent, 
but prevously earmarked, funds to be 
reprogrammed to rehabilitate the 
Dodge City-Ford-Bucklin Railroad. I 
know this is a project of importance to 
the majority leader, and I promise to 
bring this matter to the attention of 
the conferees. 

Mr. DOLE. It would seem to me that 
a project of this nature would set a 
good cost-sharing example. The local 
economic development organization 
has accumulated equipment and other 
assets worth almost $2 millon and has 
managed to cut down costs by having 
labor and equipment donated. I need 
not emphasize the importance of pro
moting economic development in com
munities in rural areas. 

Dodge City grew out of the old fron
tier town in western Kansas, and it is 
of great historic interest to this coun
try in general. This old west-style 
tourist rail line would provide access 
to Dodge City's boot hill area. The ex
isting tracks would retrace that por
tion of the Rock Island Line that 
stretched through Bucklin, Ford, and 
Dodge City in the days of Bat Master
son and Wyatt Earp. 

In addition, the commercial capabili
ties of the railroad line are also signifi
cant. This line would be used to haul 
grain and other freight, linking into a 
major grain freight line in Bucklin. 
The line links the Santa Fe and 

Cotton Belt rail lines, and officials 
from both railroads have manifested 
an interest in the possibility of haul
ing freight on the line upon its com
pletion. 

Dodge City has 15 passenger and 
freight cars and three locomotives on 
hand, and the railroad has most of the 
rolling stock it needs to get underway. 

Mr. ANDREWS. I thank the Senator 
from Kansas for bringing this project 
to the attention of the Senate, and 
will try to work out a satisfactory ar
rangement in conference. 
AVIATION SAFETY AND H.R. 5205, THE FISCAL 

YEAR 1987 TRANSPORTATION APPROPRIA
TIONS BILL 

Mr. BYRD. Mr. President, the funds 
provided in the fiscal year 1987 De
partment of Transportation and relat
ed agencies appropriation bill, H.R. 
5205, represent the Federal commit
ment to the development, mainte
nance, and operation of an efficient 
national transportation system. The 
funds provided in this legislation ad
dress problems in a number of differ
ent areas. Of particular interest, are 
the provisions relating to appropria
tions for the Federal Aviation Admin
istration and to address the problem 
of aviation safety. 

Mr. President, last year was the 
worst year for commercial aviation in 
the United States since 1977, accord
ing to National Transportation Safety 
Board statistics. Those statistics indi
cate that there were 526 fatalities in 
1985 from all U.S. carriers, compared 
to 655 fatalities in 1977. Such statistics 
have been underscored most recently 
by the tragic collision of Aeromexico's 
flight 498 with a small private plane in 
the skies over Los Angeles late last 
month. 

In the light of such statistics, and 
the reports of increasing numbers of 
near mid-air collisions, surface oper
ational errors, and other safety-related 
incidents, the American public has 
become increasingly concerned about 
aviation safety. 

There is reason for concern. The do
mestic commercial passenger aviation 
industry has undergone explosive 
growth in the years since the enact
ment of airline deregulation in 1978. 
Unfortunately, the Federal Aviation 
Administration is in danger of being 
overwhelmed by the increased number 
of commercial flights, aircraft, and air
lines, the most apparent manifesta
tions of the airline industry's growth 
since 1978. 

Congress has been more than willing 
to provide the FAA with the resources 
necessary to ensure aviation safety. 
This commitment to aviation safety 
remains undiminished. Indeed, despite 
the severe fiscal constraints imposed 
by the Nation's massive budget defi
cits, in this bill Congress is appropriat
ing $2.769 billion for FAA operations 
in fiscal year 1987. 
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Mr. President, it should also be 

noted that the growth in the airline 
industry is expected to continue into 
the future. This will bring increased 
burdens on FAA traffic control sys
tems, and other services necessary to 
manage the increasing volumes of air 
traffic which will be using the Nation's 
airspace. The FAA, for example, ex
pects the number of aircraft oper
ations at FAA towered airports to in
crease 46 percent by 1997. 

SUMMATION 

Mr. President, the funds provided in 
H.R. 5205 for FAA operations are fur
ther evidence of the intention of the 
Congress to continue efforts to restore 
an adequate margin of aviation safety. 
With the support of the administra
tion, we can move expeditiously. 

Mr. SPECTER. I would like to 
engage in a discussion with the distin
guished chairman of the Transporta
tion Subcommittee to discuss several 
matters of importance to Pennsylva
nia. 

H.R. 5205 as reported from the 
House gave a classification to a vehicle 
that will be manufactured in my home 
State, called the Maxi-Cube vehicle. I 
understand that this classification is 
needed to allow this vehicle to run on 
Federal highways. The U.S. Depart
ment of Transportation has reportedly 
spent years studying a classification 
for this vehicle but has failed to make 
a determination. This has prevented a 
potentially great transportation prod
uct from being used, thus denying the 
manufacturing jobs associated with 
the production of this vehicle and the 
potential benefits to transportation 
that would result in its use. H.R. 3129, 
the House highway authorization bill, 
includes identical language as that 
contained in H.R. 5205. Legislative 
action is required because the U.S. De
partment of Transportation has not 
yet acted. I should report that 32 
States have approved this vehicle. The 
Senate Appropriations Committee 
struck this House language. 

Because this vehicle is so important, 
I bring this to the Senator's attention 
for his consideration in the bill report
ed from conference. I must repeat that 
this action would simply classify a ve
hicle system that was not in existence 
when the act was passed in 1982 and 
was, therefore, not classified. I am just 
urging that this be given a regulatory 
category so that it can be regulated. I 
am asking for no exceptions for weight 
or length. 

Mr. ANDREWS. The Senator brings 
important facts to light. I will careful
ly consider his request. 

Mr. SPECTER. Other matters of 
concern are the Basin Street rail cross
ing in Allentown, PA, Route 220 be
tween Altoona and Tyrone, and the 
Mon Valley Expressway. 

The Basin Street project is sorely 
needed to correct a traffic tie-up prob-

lem which has plagued the Lehigh 
Valley for more than a decade. 

The Route 220 project would close 
an 11.9-mile gap in multilane limited 
access road connecting the Pennsylva
nia Turnpike and the Tyrone Bypass. I 
am seeking authorization for both of 
these projects in S. 2405, the highway 
authorization bill. 

The Mon Valley Expressway would 
be a new road to be funded with toll 
proceeds, but which will require a Fed
eral contribution to be successful. I am 
supporting an amendment to S. 2405 
that would allow Federal aid to high
ways being constructed as toll roads. 

I would request that the chairman 
through his offices encourage the U.S. 
Department of Transportation to per
form studies and provide technical as
sistance to 'expedite planning and 
these important projects. I have assur
ances from the Environment and 
Public Works Committee that both 
Basin Street and Route 220 will be au
thorized in S. 2405. 

Mr. ANDREWS. The Senator has 
brought forward important requests. I 
will be happy to work with him and 
the Department to help move these 
projects forward. 

Mr. SPECTER. I thank the Senator 
for his assistance on these matters and 
the support that he has already pro
vided for so many important transpor
tation matters for Pennsylvania and 
the country. 

A STUDY OF OILSPILL PREVENTION IN 
RESTRICTED WATERWAYS 

Mr. LAUTENBERG. Mr. President, 
I rise to address an issue of great im
portance to New Jersey, the Delaware 
River region, and all of our coastal 
areas. The issue of oilspills. 

Oilspills are devastating accidents. 
They result in destruction of natural 
resources, and they imperil our wellbe
ing. Spills also require significant ex
penditures of time, effort, and money 
by State and Federal agencies, and 
represent the loss of a valuable com
modity by the oil companies. 

Last week, the Viking Osprey, a 700-
foot tanker, spilled almost 300,000 gal
lons of crude oil over a 12-mile stretch 
of the Delaware as it docked at a facil
ity in New Jersey. On Friday, I toured 
the spillsite with Coast Guard offi
ciaL<;. The scene was devastating. The 
impact of this spill is being felt in New 
Jersey, Pennsylvania, and Delaware. It 
will be months before the full extent 
of damage is known, or cleanup efforts 
are complete. 

This was not an isolated incident. 
Within the last year, this same stretch 
of the Delaware has seen three major 
spills. Last September, the Sunoco 
Grand Eagle spilled 435,000 gallons of 
crude oil over a 15-mile section of the 
river. In this case, the tanker ran 
aground, rupturing a tank. It then 
freed itself to head upriver, spilling its 
oil along the way. The incident was 
not reported to officials for 5 hours. 

In March, the Intermar Alliance 
crashed into a pier at Marcus Hook, 
PA. One of its tanks was ripped open, 
resulting in the release of 189,000 gal
lons into the river. 

Mr. President, almost 1 million gal
lons of oil have been spilled into the 
Delaware River in the last year. In ad
dition, there have been several minor 
tanker incidents which, fortunately, 
have not resulted in spills. This is an 
unacceptable situation. We need to 
find out why recurring oilspills threat
en the Delaware River and precious 
natural resources. 

The Coast Guard has the responsi
bility to respond to oilspills. It has the 
expertise in assessing causes of oil
spills and is best able to recommend 
means of preventing these spills. 

Mr. President, given this pattern of 
spills, I feel that the Coast Guard 
should study the recent oilspills in the 
Delaware River, along with other simi
lar incidents. This study should exam
ine the causes of these spills, and in
vestigate means of preventing further 
spills. 

Mr. President, our coastal waterways 
are fragile and important ecosystems. 
They cannot continue to absorb the 
impacts of oilspills. With my colleague 
from Maine, Senator MITCHELL, I re
cently introduced legislation to en
hance our ability to clean up spills. 
That legislation is vital in our efforts 
to control the effects of oilspills. But, 
we also need to prevent spills. 

Mr. President, I would like to ask 
the distinguished managers of the bill 
for their views on this matter. My sug
gestion would be for the Coast Guard 
to conduct a thorough study to investi
gate the causes of the Delaware River 
oilspills and to recommend steps to 
prevent their repetition. Such a study 
should include the consideration of 
modifications in tanker construction 
and operation standards, crew train
ing, locale familiarization require
ments, improvements in navigation 
aids, and other approaches with the 
potential for reducing the likelihood 
of discharges of oil in our waters. The 
results of this study should then be 
made available in a report to the Con
gress within 1 year. 

Mr. ANDREWS. Mr. President, I 
thank the distinguished Senator from 
New Jersey for bringing this impor
tant matter to the attention of the 
Senate. I am aware of the Senator's 
concern over this issue, and share his 
view of its importance to coastal areas. 

I agree that such a study could be an 
asset in efforts to prevent oilspills, and 
I concur with the Senator's view that 
it should be conducted using available 
funds. The areas he would like to see 
addressed in a study are comprehen
sive, and essential to consider in a 
thorough study of the problem of oil
spills in the Delaware River and other 
waterways. I look forward to working 
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with my colleague in efforts to ensure 
that the study he described will be 
conducted by the Coast Guard. It 
would be my intention to further ad
dress the Senator's concern by includ
ing language in the statement of the 
manager's report directing the Coast 
Guard to conduct such a report during 
fiscal year 1987. 

Mr. LAUTENBERG. Mr. President, 
I thank the distinguished Senator 
from North Dakota for his coopera
tion in this important matter. I would 
also like to ask the ranking minority 
member, Senator CHILES, for his views 
on this matter. 

Mr. CHILES. Mr. President, I would 
also like to thank the distinguished 
Senator from New Jersey for raising 
this important issue. The study he 
outlines will serve an important role in 
efforts to prevent the repetition of 
such spills. I look forward to working 
with my distinguished colleagues in ef
forts to address this issue through a 
study conducted by the Coast Guard. 

Mr. LAUTENBERG. Mr. President, 
I thank my distinguished colleagues 
for their support of this important 
study, and I look forward to working 
with the distinguished chairman and 
ranking minority member on appropri
ate language directing the Coast 
Guard to use available funds to con
duct a study on recent oilspills in the 
Delaware River and spill prevention. 

Mr. DANFORTH. Mr. President, I 
am considering offering an amend
ment to the Transportation appropria
tions bill, H.R. 5205, and would like to 
engage in a colloquy with my distin
guished colleague, Senator ANDREWS, 
the chairman of the Transportation 
Appropriations Subcommittee. 

Mr. President, my amendment would 
reduce substantially deaths and inju
ries on our highways and would pro
vide us with another weapon in the 
war on drugs and alcohol abuse. My 
amendment would increase the appro
priation for the Motor Carrier Safety 
Assistance Program [MCSAPJ from 
$20 to $60 million in fiscal year 1987. 

At present, the MCSAP provides 
grants to States for inspections of 
truck and bus equipment. These ef
forts are long overdue. For example, in 
the first 5 months of this year a Mary
land inspection team funded by a 
MCSAP grant inspected 17,800 vehi
cles. Maryland found that over 5,000 
of these vehicles had unsafe brakes. 
Over 2,300 had inadequate lighting. 
Others had defective steering, cou
pling devices, and tires. Almost 13,000 
of these vehicles, or over 72 percent of 
those inspected, were in such bad 
shape that they were immediately put 
out of service. 

We have made some success, but this 
is only the tip of the iceberg. Al
though 49 jurisdictions are using these 
grants, many of the unsafe trucks and 
buses are going undetected. They 
simply pull off the side of the road 

and wait for the inspection station to 
close down or take an alternate route 
with no inspectors. By increasing ap
propriations for MCSAP we will have 
enough inspectors so that unsafe 
trucks and buses will have nowhere to 
run and nowhere to hide. Inspectors 
can work through the night when 
most of the unsafe trucks and buses 
run, and they can set up inspection 
stations on routes that were formerly 
"safe havens" for dangerous vehicles. 

Catching dangerous vehicles is only 
part of the problem, however. The 
Senate has before it the Commercial 
Motor Vehicle Safety Act of 1986 <S. 
1903 >. which provides for inspections 
of drivers for drug and alcohol use, im
proved commercial driver licensing, 
and a computer link to stop the multi
ple license problem. 

An increase in MCSAP's appropria
tions is needed to accomplish these 
goals. The MCSAP appropriation must 
be increased so that inspectors can 
catch those who either take drugs or 
drink alcohol and get behind the 
wheel of trucks weighing an average of 
60,000 to 80,000 pounds or buses carry
ing dozens of innocent passengers. 
With the assistance of the CB radio, 
drugs are sold at virtually every truck
stop in the country. Substance abuse 
by these drivers is a menace to us all 
that must be stopped. Its dangers were 
demonstrated recently when a truck 
driver, who reportedly had cocaine, 
amphetamines, and marijuana in his 
cab, shot and wounded the 7-year-old 
son of country singer Ricky Skaggs. 
The driver claimed he fired the shot 
because the child's mother cut too 
closely in front of his truck. 

Increased appropriations for 
MCSAP grants are also needed to im
prove commercial driver licensing. At 
present, in 20 States after taking a 
regular motorist test in a compact car, 
you or I could get a license that is a 
grant of authority to drive an 18-
wheeler across the country. In fact, 
only 12 States require a license appli
cant to take a driving test in the type 
of truck or bus he or she is to be li
censed to operate. MCSAP grants 
could help States to pay examiners 
and set up test facilities so they can 
give meaningful written and driving 
tests. 

Finally, additional MCSAP money is 
needed to help establish a computer 
link between the States to communi
cate commercial drivers license infor
mation. Commercial drivers currently 
shuffle multiple licenses like a deck of 
cards. They use them to spread their 
traffic violations, and thus maintain a 
"good driver" rating regardless of the 
number of violations they accumulate. 
The States could use this computer 
link to determine whether a license 
applicant had another license, and to 
see that all of a commercial driver's 
violations, including violations involv
ing driving under the influence of 

drugs or alcohol, were placed on a 
single license. 

Mr. President, S. 1903 is one of the 
cornerstones of the majority leader's 
drug initiative. He recognizes that 
drug use is a problem for truck and 
bus drivers just as it is for others in 
our society. When drugs are openly 
bought and sold at virtually every 
truckstop in the country, things have 
gone too far. This is not a "victimless" 
crime. Truck and bus accidents kill 
5,000 people a year and injure thou
sands more. We must provide money 
for additional inspections to catch 
drivers who use drugs. 

Mr. ANDREWS. I agree with Sena
tor DANFORTH that MCSAP is a very 
important and successful effort to 
make our highways safer. I am a 
strong supporter of this program. Un
fortunately, my subcommittee is oper
ating under strict budgetary restraints 
and I believe that Senator DANFORTH's 
proposed amendment could well 
exceed these constraints. 

I understand that the text of S. 
1903, the Commercial Motor Vehicle 
Safety Act of 1986, which would au
thorize $60 million for MCSAP in 
fiscal year 1987, is part of Senator 
DOLE's legislative package for combat
ing drug abuse. Under S. 1903, MCSAP 
moneys would be used to catch truck 
and bus drivers who operate vehicles 
under the influence of drugs. 

If S. 1903 is approved by the Senate 
as part of this important initiative, I 
want to assure Senator DANFORTH that 
my subcommittee will work with him 
toward seeing that MCSAP is fully 
funded in the continuing resolution. 

Mr. DANFORTH. Mr. President, I 
would like to thank Senator ANDREWS 
for his support of this program and 
for his commitment to work toward 
fully funding this program. I look for
ward to working with him to meet this 
goal. With those assurances, I will not 
offer my amendment at this time. 

Mr. DOMENICI. Mr. President, I 
rise in support of the Department of 
Transportation and related agencies 
appropriations bill as reported by the 
Senate Appropriations Committee. 

I commend the distinguished chair
man of the subcommittee, the Senator 
from North Dakota, and the distin
guished chairman of the full commit
tee, the Senator from Oregon, for 
bringing this bill to the floor in ac
cordance with the budget resolution 
for both budget authority and outlays. 

Mr. President, H.R. 5205 as reported 
provides $10.2 billion in budget au
thority and $9.3 billion in outlays for 
fiscal year 1987 for the Department of 
Transportation, the Interstate Com
merce Commission, and other trans
portation-related activities. 

Taking into account outlays from 
prior-year budget authority and other 
adjustments, the bill is $0.4 billion in 
budget authority and less than $50 
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million in outlays under tbe subcom
mittee's section 302(b) allocation 
under the fiscal year 1987 budget reso
lution. The bill's credit activity, com
prising a total of $0.1 billion in direct 
loans, is also consistent with the sub
committee's 302(b) allocation. 

I would note that the subcommit
tee's 302<b> allocation is based on 
budget resolution assumptions that in
clude significant increases for several 
transportation programs. Specifically, 
I note that the budget resolution as
sumed fiscal year 1987 budget author
ity increases above a freeze level of 
$0.5 billion for the FAA and $0.4 bil
lion for the Coast Guard. 

I urge the adoption of the bill as re
ported, and I urge my colleagues to 
oppose any amendments that will sig
nificantly increase the outlays associ
ated with this bill. 

Mr. President, I ask unanimous con
sent that tables showing the relation
ship of the reported bill to the sub
committee's section 302<b> spending 
and credit allocations, the House
passed bill, and the President's budget 

Subcommittee 

request, and a summary of total ap
propriations action to date, be printed 
in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

TRANSPORTATION SUBCOMMITIEE SPENDING TOTALS
SENATE-REPORTED BILL 

[In billions of dollars] 

FISCal year 1987 

Budget 
authority Outlays 

Ou~~ ~~s~ft~ .~~~~ .... ~.~~.~~~ .... ~~··················· · ······ 17.7 
H.R. 5205, as reported in the Senate...................... 10.2 9.3 
Adjustment to conform mandatOIY programs to 

Budget Resolution assumptions ............................ __ -_:_('-'-) __ -_0_.1 

Subcommittee total............................... 10.2 26.9 

Senate subcommittee 302(b) allocation ................. . 

~~;J~eccL:: :::::::::::::::::::::::::::::::::::::::::: : :::: 
Subcommittee total compared to: 

Subcommittee 302(b) allocation ........................ . 

===== 
10.6 
7.0 

10.3 

26.9 
25.5 
27.0 

===== 

~=~~~~:::::::::::::::::::::::::::::::::::::::::: :::: : 
-0.4 
+3.2 
-0.1 

-(') 
+1.4 
-0.1 

1 less than $50 miHion 
Note. -Details may not add to totals due to roonding. 

STATUS OF APPROPRIATION BILLS IN THE SENATE 
[In billions of dollars] 

Appropriations Committee's 
302(b) allocation 

Budget 
authority Outlays 

TRANSPORTATION SUBCOMMIITEE CREDIT TOTALS
SENATE-REPORTED BILL 

~n biUions of dollars] 

FISCal year 1987 

Oirectloans ~ees 

H.R. 5205, as reported in the Senate...................... 0.1 ..................... . 
===== 

Subcommittee total.......................................... 0.1 ..................... . 
===== 

Senate subcommittee 302(b) allocation .................. 0.1 ..................... . 
House-passed level.................................................... 0.1 ..................... . 
President's request ············-·····································===0=.1 =···=····=····=····=····=··· 

Subcommittee total compared to: 
Senate subcommittee 302(b) allocation .............. - ( 1) ..................... . 
House-passed level ............................................... . .......................................... . 
President's request... ........................................... . 

1 less than $50 million 
Note. -Details may not add to totals due to roonding. 

Adjusted bill totals 2 

Budget 
authority Outlays 

Bill compared to allocation 

a~~~~ OOutlays 

+(') ..................... . 

Bill status 

~=~':iiisiite·::::::::::::: ::::::::::::::: ::: ::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: : :::::::::::: : :: :: :::::::::: 31.3 
12.1 

24.1 31.3 24.1 - (I) + (I) Reported. 
12.3 11.7 12.3 -0.4 -(1) Reported. 

Defense .................................................. ..................................................•................................................ 277.1 
0.8 
0.6 

14.5 
13.0 
54.3 

264.5 ........................... ...... ...... ................................................... . 
Deficiencies and Supplementals ... ... ................................... ............. ...... .. . ...... . ..................................................... ......................... .. .......... . 0.1 ................... ... . 
District of Columbia .......................... ... ......................................................................................................................................... ............... . 0.6 0.6 

~r~~~r~·:::.:·::·:: ·:·::::::.:::::::.::::::::.:::··:·.:: .. : ... : .. : . ·. · . . ......... :::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::············· 14.9 ............ . 
10.8 

Interior......................................................................... . ................................................................................. . 7.8 
5~:~ ·· ············D···················a:a - 0.1 ·i·!:r- Reported. 

labor-HHS ......................................................................... .......................................................................................................................... . 114.0 
1.7 
8.2 

10.6 
13.3 

118.0 113.4 118.0 - 0.6 Passed. 

~l~~~~~riciii::::: : ::::::::::::::::::::::::::: : :::::::::::::::::::::::::::::::::::::::::::::::::::::: :: ::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: :: :::::::::::::::::::::::::: 1.7 1.6 1.6 -0.1 - 0.1 Conference. 
7.9 8.2 7.9 +(1) 

+('l Passed. 
Transportation ........................................... ................................................................................................... ............................................ . 26.9 10.2 26.9 -0.4 :;:!: Reported. 
Treasury-Postal Service ............. ........................................................................................................................................ . 13.4 13.3 13.4 -(') Reported. 

Total, Appropriations Committee ....................................................... ...... ............................................................. . 559.3 560.4 198.1 213.6 -1.5 - 0.1 

1 less than $50 million. 
~~~.~~~il~o: ~~ :/~o~~~:r:::nr~~~.authority enacted in prior years, possible later requirements, adjustments to conform mandatOIY items to budget resolution level, and other adjustments. 

Soorce: Prepared by Senate Budget Committee staff. 

e Mr. GORTON. Mr. President, I con
gratulate Senator ANDREWS, the chair
man of the Appropriations Subcom
mittee on Transportation and Related 
Agencies, and the Appropriations 
Committee as a whole, for their work 
on this bill. I would like to take this 
opportunity to call attention to a very 
important provision in the report ac
companying the bill which earmarks 
funds for fiscal year 1987 for the 
Downtown Seattle Transit Tunnel. 
This project is of enormous impor
tance to the Greater Seattle metropol
itan area. 

The Seattle bus tunnel is the result 
of a long-term effort by local, city, 
county and metro government offi
cials, and the downtown business com
munity. When completed, the tunnel 
will provide transit facilities in down
town Seattle to meet the area's future 

commuter transit needs and alleviate 
bus congestion in the downtown area. 
The success of this joint effort is obvi
ous. The Seattle bus tunnel has been 
rated by the U.S. Department of 
Transportation as the most cost-effec
tive transit project in the entire coun
try. In addition, the tunnel has the 
near unanimous support of local elect
ed officials as well as the Downtown 
Seattle Association. 

The project consists of a two lane 
bus tunnel extending north from 
Union Station near the Kingdome up 
Third Avenue to Pine Street, at which 
point it continues east bound to Ninth 
Avenue near the new convention 
center. In addition to these two portal 
stations, there will be three under
ground stations along the route, acces
sible by elevator, escalator, or stairs 
from the buildings above. 

The tunnel is designed for new dual
mode buses that will switch from 
diesel to electricity when entering the 
tunnel and switch back to diesel upon 
exit. This innovative concept accom
plishes the major obstacle of reducing 
diesel emissions in the downtown area. 

Metro and the city of Seattle will 
provide surface improvements above 
the tunnel, such as new curbs and 
roadways, lighting and traffic control 
systems, greenery, bus shelters, side
walk furniture and vending equip
ment. Metro also is adding a trolley 
circulator with new routes connecting 
the downtown business core with the 
Denny Regrade, First Hill, the Inter
national District, Pioneer Square, and 
the waterfront. 

Along with the reduction of diesel 
emissions, there are other significant 
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benefits attached to this project. It ad
dresses the issue of downtown bus con
gestion without eliminating traffic or 
truck loading zones, thus avoiding 
harm to the downtown business com
munity. It also provides a continuous 
passage through downtown Seattle for 
suburban commuters, thus avoiding 
the inconvenience of an extra transfer. 
Metro staff predicts that substantial 
operations and maintenance savings 
will eventually offset the capital costs 
of the tunnel. Metro also states that 
the costs of maintaining the tunnel 
will be less than those incurred by 
continuing current services amid grow
ing downtown congestion. 

Mr. President, the Seattle bus 
tunnel is an excellent example of the 
type of innovative, cost effective, and 
environmentally sound major project 
that can be built when local govern
ment and the private sector work to
gether to meet community needs. 
Again, I thank the distinguished chair
man of the subcommittee and the 
members of the full committee for rec
ognizing the value of this project.e 

HIAWATHA AVENUE 

Mr. DURENBERGER. Mr. Presi
dent the House-passed Department of 
Transportation and Related Agencies 
Appropriations bill for fiscal year 1987 
contained $11 million for an Intermod
al Urban Demonstration project locat
ed in Minneapolis, MN. This project, 
first authorized by Congress in 1974, 
would entail upgrading approximately 
5 miles of T.H. 55/Hiawatha Avenue 
from CASH 62-the Crosstown High
way-to Franklin Avenue in Minne
apolis. Approximately $2.75 million 
was provided in the fiscal year 1986 
DOT Appropriations bill for design of 
the project, and it was the hope of the 
two Senators from Minnesota that the 
committee would see fit to accept the 
House recommendation on funding for 
this project. Could my {;·ood friend, the 
distinguished chairman and Senator 
from North Dakota, enlighten me as 
to why funds for this important 
project were deleted? 

Mr. ANDREWS. Mr. President, as 
the distinguished ranking member, 
Senator CHILES, will confirm, the com
mittee found itself unable to fund any 
of the demonstration projects con
tained in the House bill. Having re
viewed my good friend's letter request
ing funds for this project shortly 
before the committee acted on the bill, 
it was with great reluctance that I 
moved to delete the House projects. It 
is an unfortunate fact of life, but the 
House Appropriations Committee ac
corded a higher level of funding to the 
Transportation Subcommittee than 
the Senate Appropriations Committee 
did. Faced with less money to work 
with, Senator CHILES and I had no 
choice but to delete funding for dem
onstration projects. 

Mr. CHILES. Mr. President, the Sen
ator from North Dakota's description 

of the committee's predicament is en
tirely correct. I, too, noted the letter 
from the senior Senator from Minne
sota and regretted that the committee 
was unable to accommodate his re
quest. 

Mr. DURENBERGER. Mr. Presi
dent, I thank both Senators for their 
explanations, and would like to pose 
one final question. When this item is 
brought up for discussion in confer
ence with the House of Representa
tives, how receptive would my two 
friends, the chairman and ranking 
member, be to the House position? 

Mr. ANDREWS. Mr. President, as I 
explained in previous discussions with 
both of the distinguished Senators 
from Minnesota, it is very difficult to 
promise any Member that the Senate 
will recede to the House on an issue 
prior to the conference. However, 
having personally experienced the 
horrible traffic congestion leading to 
the Minneapolis-St. Paul airport, I am 
sensitive to the House position. 

Mr. CHILES. Mr. President, while I 
have not had the pleasure of sitting in 
traffic in subzero temperatures, I can 
imagine that it has prompted many a 
Minnesotan to spend the winter in 
Florida. While I would be reluctant to 
support anything that might hurt 
Florida's tourism industry, I want to 
assure both Senators that I will try to 
accommodate the House of Represent
atives on this project. 

Mr. DURENBERGER. Mr. Presi
dent, I thank both Senators for their 
courtesy, and wish them luck in con
ference. 

Mr. BOSCHWITZ. Mr. President, I 
would like to associate myself with the 
remarks of Senator DuRENBERGER, and 
want to thank both Senator ANDREWS 
and Senator CHILES for their consider
ation of our request. 

D 1200 
Mr. ANDREWS. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The question is on the engrossment 
of the amendments and third reading 
of the bill. 

The amendments were ordered to be 
engrossed and the bill to be read a 
third time. 

The bill was read a third time. 
Mr. ANDREWS. Mr. President, I ask 

for the yeas and nays. 
The PRESIDING OFFICER. Is 

there a sufficient second? 
There is a sufficient second. 
The yeas and nays were ordered. 
Mr. DOLE. Mr. President, I suggest 

the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The bill having been read the third 
time, the question is, Shall it pass? On 
this question, the yeas and nays have 
been ordered, and the clerk will call 
the roll. 

The bill clerk called the roll. 
Mr. SIMPSON. I announce that the 

Senator from Utah [Mr. GARNl, is nec
essarily absent. 

Mr. CRANSTON. I announce that 
the Senator from Hawaii [Mr. MATsu
NAGA], is necessarily absent. 

The PRESIDING OFFICER. Are 
there any other Senators in the Cham
ber desiring to vote? 

The result was announced-yeas 87, 
nays 11, as follows: 

[Rollcall Vote No. 264 Leg.] 

YEAS-87 
Abeln or Ex on McConnell 
Andrews Ford Melcher 
Baucus Glenn Metzenbaum 
Bentsen Goldwater Mitchell 
Biden Gore Moynihan 
Bingaman Gorton Murkowski 
Boren Grassley Nickles 
Boschwitz Harkin Nunn 
Bradley Hart Packwood 
Broyhill Hatch Pell 
Bumpers Hatfield Pressler 
Burdick Hawkins Pryor 
Byrd Hecht Quayle 
Chafee Heinz Riegle 
Chiles Hollings Rockefeller 
Cochran Inouye Rudman 
Cohen Johnston Sarbanes 
Cranston Kassebaum Sasser 
D'Arnato Kasten Simon 
Danforth Kennedy Simpson 
DeConcini Kerry Specter 
Denton Lauten berg Stafford 
Dixon Laxalt Stennis 
Dodd Leahy Stevens 
Dole Levin Thurmond 
Domenici Long Trible 
Duren berger Lugar Warner 
Eagleton Mathias Weicker 
Evans Mattingly Wilson 

NAYS-11 
Armstrong Humphrey Symms 
Gramm McClure Wallop 
Heflin Proxmire Zorinsky 
Helms Roth 

NOT VOTING-2 
Gam Matsunaga 

So the bill <H.R. 5205> as amended, 
was passed. 

D 1130 
Mr. ANDREWS. Mr. President, I 

move to reconsider the vote by which 
the bill, as amended, was passed. 

Mr. DOLE. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. ANDREWS. Mr. President, I 
move that the Senate insist on its 
amendments and request a conference 
with the House of Representatives 
thereon, and that the Chair be author
ized to appoint conferees on the part 
of the Senate. 

The motion was agreed to, and the 
Presiding Officer <Mr. KAsTEN) ap-
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pointed Mr. ANDREWS, Mr. COCHRAN, 
Mr. ABDNOR, Mr. KASTEN, Mr. 
D'AMATO, Mr. HATFIELD, Mr. CHILES, 
Mr. STENNis, Mr. BYRD, and Mr. LAU· 
TENBERG conferees on the part of the 
Senate. 

Mr. DOLE. Mr. President, I thank 
my distinguished subcommittee chair
man, Senator ANDREws, and also Sena
tor CHILES for their expeditious han
dling of the transportation appropria
tions bill. 

I must say I was responsible for 
some delay. They completed action in 
less than 2 hours. I thank them for 
their effort. 

PRODUCT LIABILITY 
Mr. DOLE. Mr. President, I will 

yield to the distinguished Senator 
from Alabama in just a minute. But I 
now would like to tum to S. 2760, Cal
endar No. 856, product liability. 

I ask unanimous consent that the 
Senate now tum to the consideration 
of Calendar No. 856, S. 2760, product 
liability. 

Mr. HOLLINGS. I object. 
The PRESIDING OFFICER. Objec

tion is heard. 
Mr. DOLE. Mr. President, I will 

move to that later. 
I would like to yield now to the dis

tinguished Senator from Alabama who 
has been trying to make a statement 
on the Rehnquist nomination for some 
time. 

NOMINATION OF WILLIAM 
HUBBS REHNQUIST AS CHIEF 
JUSTICE OF THE UNITED 
STATES 
Mr. HEFLIN. Mr. President, as a 

U.S. Senator I approach the advise 
and consent responsibility mandated 
by the Constitution as a solemn duty. 
I approached this nomination with an 
open mind. I came neither to praise 
nor to condemn. I came not as an ad
vocate, as a detractor nor as a blind 
supporter. I came to endeavor to do 
my duty fairly and justly. I came to 
judge. 

I look at the position of Chief Jus
tice of the United States and I see a 
position of power, a position that 
makes great demands on an individual, 
but one that allows an individual to do 
great things. I see a power that ex
tends over sovereign States and over 
the humblest of individuals. But I also 
see a somewhat impossible situation 
for any nominee to fulfill this role. No 
one individual is equipped or capable 
of being the embodiment of all we see 
in the position of Chief Justice of the 
United States. 

That is not to say we strive for less 
than excellence in those we nominate 
to sit on the Supreme Court, or in 
those we ask to lead that Court, but 
that we admit and acknowledge that 
our Supreme Court is made up of indi-

viduals just like you and me. Some 
may be smarter, some may be wiser, 
some may be more liberal or conserva
tive, some may have had better oppor
tunities, some less, some may be more 
outspoken, some may be more intro
spect. But each of the nine in his or 
her own way are very important to the 
whole-and each brings to the Court 
the experiences that shaped their 
lives. · 

There are those who fear that Jus
tice Rehnquist through his legal 
acumen will sway less-entrenched 
members of the Court. It was once 
said that "one man plus courage 
equals a majority." 

If confirmed, Justice Rehnquist's 
tenure as Chief Justice will be judged 
not by his consensus-building abilities 
but rather by his devotion to a fair 
and just interpretation of the Consti
tution. That will be the standard by 
which all nine of the members of the 
Court will be judged. 

The next Chief Justice will lead the 
Court and this Nation into a new gen
eration. He will shape not only our 
future but more importantly, the 
future of our children. I wish I could 
predict what the future holds. I do be
lieve, however, that times will be diffi. 
cult, and the Supreme Court in the 
years to come will be faced once again 
with issues that permeate to the very 
core of individual beliefs and convic
tions. 

And I look at this Court and the un
certainty of the times ahead and I 
asked myself, if this nominee is 
worthy of the task? I have resolved 
that question in my own mind in the 
affirmative, but the journey to reach 
this decision was far from easy. 

I have great respect for my col
leagues that oppose this nomination. 
And the issues that have been raised 
have been troublesome to me. The 
voter harassment issue, the failure of 
Justice Rehnquist to recuse himself in 
Laird versus Tatum, the memorandum 
written as a Supreme Court clerk in 
1953 concerning Brown versus Board 
of Education, and his alleged insensi
tivity to the rights and struggles of mi
norities, women, and disadvantaged 
citizens. His opponents do not ques
tion his legal ability or, in my opinion, 
his judicial temperment. 

0 1240 
But they strike at the heart of what 

makes a judge judicial-his fairness 
and above all his credibility. If proven, 
these allegations would not only taint 
a man's reputation, they could destroy 
it. And in the process they would chip 
away at the very foundation of the in
stitution itself. 

I am not saying these are not legiti
mate questions. They are. I am not 
saying they should not be asked. They 
should. But I am saying that after lis
tening to the witnesses, after consider
ing the timeframe in which these inci-

dents occurred, I am not persuaded 
that Justice Rehnquist is unfit for 
service as Chief Justice of the United 
States. 

I respect those who testified in oppo
sition to Justice Rehnquist's nomina
tion, for I cannot think of a more diffi. 
cult position in which to find oneself. I 
believe the testimony was motivated 
by nothing more than a deep sense of 
doing what each personally believed 
was right. Most were examples of 
courage and commitment. 

In trying to resolve charges and alle
gations with the answers of Justice 
Rehnquist and his witnesses, it is ines
capable that time is an important ele
ment. As the years passed by, the 
powers of suggestion, the dimness of 
recollections, the accuracy of identifi
cation from photographs alone must 
be considered with other human frail
ties in evaluating events, documents, 
and positions. 

But my inquiry did not end in 1960, 
or 1964, or 1969. Because the story 
does not end there. There is another 
chapter-15 years of service on the Su
preme Court as an Associate Justice. 

We are not talking about a judge 
with no judicial record. 'We can't be 
blind to his record as a jurist, scholar, 
and writer. Justice Rehnquist has 
built a judge's career that most judges 
only dream about. He has achieved a 
reputation for integrity and honesty 
among his colleagues on the bench. 

I also read the testimony given by 
the American Bar Association to try 
and understand how people can reach 
such different conclusions about one 
man. The ABA testified that they 
interviewed Justice Rehnquist's col
leagues on the Supreme Court and 
that the support for Justice Rehnquist 
was virtually unanimous. This is ex
tremely important because I believe 
there must be a great sense of family 
among these nine even though phi
losophies are divergent and strongly 
held. But I cannot believe that if one 
of the members of the Court felt that 
elevation of William Hubbs Rehnquist 
to be Chief Justice would be detrimen
tal to the institution itself that he or 
she would have remained silent. These 
nine have devoted their lives not just 
to an institution but to the Constitu
tion, and their commitment to that 
oath is stronger than any commitment 
to an individual. 

There are liberals on the Court; 
there are conservatives on the Court; 
and there are swing individuals on the 
Court. Those swing individuals are the 
important ones who will make deci
sions in the future and have made de
cisions in the past. 

But to me the fact that Justice 
Rehnquist has earned the respect of 
those in the community in which he 
lives, the Supreme Court of the United 
States, was most persuasive. Within 
that community where he has earned 
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the respect for his honesty, for his in
tegrity, for his credibility, there are 
those with widely divergent views. 
There are those who we would say are 
the most liberal members of the 
Court; there are those who we would 
say are to the far right of the Court; 
and we would say there are those who 
are moderates and in the middle. But 
from the report as given to us by the 
American Bar Association, which has 
interviewed each of them, the support 
for Justice Rehnquist is virtually 
unanimous. 

I am sure that such respect is not 
easily won nor easily maintained. He 
has lived closely with his peers for 
nearly 15 years. No one could fool or 
mislead this group during that time 
with the issues that have confronted 
this group during that period of time. 

Today, we are being asked to elevate 
William Hubbs Rehnquist to the posi
tion of highest honor that can be be
stowed on a member of the legal pro
fession. 

I know that there are those who 
question Justice Rehnquist's sensitivi
ty to civil rights of minorities and 
women. I do not agree with every opin
ion of Justice Rehnquist. In fact, I 
find myself in disagreement with 
many. But I do not believe those opin
ions are so extreme as to be unreason
able. Every stream has a right bank 
and a left bank. There is no question 
that Justice Rehnquist's views are 
always close to the right boundary of 
the stream, but they are nevertheless 
within the mainstream of modern ju
dicial thought. 

Chief Justice of the United States is 
an awesome responsibility and an awe
some obligation. It takes an individual 
with broad shoulders-one with a 
strong backbone, sensitive perceptive 
powers, a vibrating heart, and coura
geous conscience. 

But an individual can only shoulder 
so much responsibility without help 
from those he seeks to lead-one of 
my colleagues suggested that it would 
be better if Justice Rehnquist re
mained one of nine instead of "first 
among equals." I would respectfully 
offer different advice. I look at prov
erbs, and as I remember-and I am 
paraphrasing-there is this verse 
which says: "He who would become 
chief must first learn to serve." 

The Chief Justice is not really first 
among equals. Maybe in his own com
munity, perhaps on the Court, but 
really he is one among many. Our 
Government consists of four branches: 
The President, the Congress, the 
courts and the forgotten branch-the 
American people. 

It must never matter that an individ
ual is black or white, rich or poor, 
male or female. Equal justice is only 
just if equally applied. 

In the words of a former Vice Presi
dent: 

No man can be fully free while his neigh
bor is not. To go forward at all is to go for
ward together. 

This means black and white together, as 
one nation, not two. The laws have caught 
up with our conscience. What remains is to 
give life to what is in the law: to insure, at 
last, that as all are born equal in dignity 
before God, all are born equal in dignity 
before man • • •. 

Our destiny offers not the cup of despair, 
but the chalice of opportunity. So let us 
seize it, not in fear, but in gladness • • • let 
us go forward, firm in our faith, steadfast in 
our purpose, cautious of the dangers; but 
sustained by our confidence in the will of 
God and the promise of man. 

Justice Rehnquist, let me make a 
few suggestions. You have had little 
control, if any, over your future 
during this confirmation process. But 
if confirmed only you can control your 
destiny. The position of Chief Justice 
is one of strength but it is also one of 
humility. In effect, you are a servant 
to many masters-the Supreme Court, 
the Federal courts, the State courts, 
and the American public. Serve them 
all well, all equally, all fairly. And 
your legacy will not only be compel
ling but complete. 

NOMINATION OF JUSTICE WIL
LIAM H. REHNQUIST TO BE 
CHIEF JUSTICE OF THE 
UNITED STATES 
Mr. GRASSLEY. Mr. President, the 

consideration of a nominee to be Chief 
Justice of the United States is one of 
the most important and solemn re
sponsibilities that we as U.S. Senators 
take on. As the "first among equals," 
the Chief Justice symbolizes the Su
preme Court itself, and its duty to pre
serve and protect our cherished Con
stitution. By preserving and protecting 
the Constitution, the Supreme Court 
is the ultimate guardian of the people 
and the Republic. 

In light of the fact that today, Sep
tember 17, we are observing the 199th 
anniversary of the signing of our Con
stitution, it is extraordinarily appro
priate, indeed, to be considering the 
nomination of the Chief Justice who 
must lead in preserving and protecting 
the framework that binds our Nation 
together, and sets us apart in the 
annals of history. 

Therefore, in considering and con
firming a Chief Justice-designate, the 
lifeblood, and continuing existence of 
our Nation is at stake. So, we have an 
obligation to conduct an extremely 
thorough examination into the capa
bilities and qualifications of the nomi
nee. 

The Judiciary Committee, of which I 
am a member, has met this obligation 
by conducting an exhaustive examina
tion of Justice Rehnquist, involving 
more than 40 witnesses over a 4-day 
period. 

During my examination of this 
nominee, I considered whether Justice 
Rehnquist had the qualities required 

of the most important jurist in the 
Nation. For instance, is Justice Rehn
quist a person of integrity? Is he a 
person of great intellectual capacity 
and knowledge of our Constitution? 
Will he render his opinions based on 
the Constitution and the relevant stat
utes-without regard to personal views 
when those views conflict with the 
law? Does he possess an even judicial 
temperment that resists judicial legis
lating and is not swayed by the mere 
breeze of public opinion? And finally, 
will he be a true leader and consensus 
builder on the Court instead of one 
who will attempt to force his agenda 
on the Court and the Nation? 

After participating in the hearings, 
there is no doubt in my mind that the 
answer to all of these questions is an 
affirmative one, and that Justice 
Rehnquist fulfills all of the require
ments to be an outstanding Chief Jus
tice of the United States. 

There are some who have made alle
gations and innuendoes about Mr. 
Rehnquist and his ability to lead the 
Court. However, it is important to em
phasize that none of these charges has 
been proven, and they appear to repre
sent a very calculated, desperate at
tempt to undermine Mr. Rehnquist be
cause of his conservative judicial phi
losophy. 

The nominee certainly has the ini
tial burden of proving that he is capa
ble of serving the office, but when at- . 
tacks are made on the nominee, the 
burden of proof switches, and those 
who have made such attacks must 
prove they are true. Anyone who looks 
beyond the mere charges will know 
that this burden has not been met by 
Justice Rehnquist's detractors. 

In specifically reviewing the allega
tions that Justice Rehnquist is a racist 
and is insensitive to women's rights, I 
was particularly persuaded by the tes
timony before the Judiciary Commit
tee of Dr. James Freedman, who is the 
president of the University of Iowa at 
Iowa City, and former dean of the 
University of Pennsylvania Law 
School. Dr. Freedman, who is a former 
law clerk for Justice Thurgood Mar
shall, has also had the opportunity to 
work closely with Justice Rehnquist at 
a 4-week seminar in Europe whose stu
dents were men and women of differ
ent nationalities from around the 
world. Dr. Freedman was able to ob
serve Justice Rehnquist's personal 
interactions with others on a daily 
basis. If Justice Rehnquist harbored 
any prejudice toward women or differ
ent races, it would have surely been 
detectable as he closely intermingled 
with others in this situation. 

However, in his testimony in support 
of Justice Rehnquist, Dr. Freedman 
emphasized that Justice Rehnquist 
treated people of all nationalities and 
gender as equals, and that he "was a 
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humane and decent presence" where
ever he was observed. 

In addition, Dr. Freedman was 
highly impressed with the fact that 
Justice Rehnquist recognized the im
portance of "cultivating a private self 
dedicated to the development of his 
powers of creativity, of humane under
standing, and of cultural apprecia
tion." 

I agree with Dr. Freedman that 
these qualities will lead Justice Rehn
quist to bring distinction to the office 
of Chief Justice, and will assist him in 
preserving and protecting the ideals 
and principles our forefathers em
bodied within the Constitution. I pray 
that God will be with him as he car
ries out this extraordinarily difficult 
task which I hope he is able to per
form as Chief Justice of the United 
States. 

NOMINATION OF WILLIAM REHNQUIST TO BE 
CHIEF JUSTICE 

Mr. MATHIAS. Mr. President, on 
August 14, I voted with the majority 
of the Judiciary Committee to report 
favorably to the Senate the nomina
tion of William Rehnquist to be Chief 
Justice of the United States. Today, 
with the benefit of a more complete 
record than that available to the Judi
ciary Committee on August 14, and 
with the benefit of further reflection 
on the issues presented by this nomi
nation, I have decided that when the 
Senate votes on whether to confirm 
this nomination, I will vote "no." 

Since the committee voted, several 
memorandums written by the nominee 
when he was Assistant Attorney Gen
eral for the Office of Legal Counsel 
have been made public. These memo
randums help to underscore the point 
that Justice Rehnquist's views are at 
the periphery of the current Court. In 
the case of the memorandum on the 
equal rights amendment, they provide 
a glimpse of his views-at least, the 
views he held 16 years ago-on an 
issue as to which he had not expressed 
a view in his capacity as Associate Jus
tice. But while the publication of 
these memorandums have not made it 
any easier for me to support this nom
ination, they also do not, by them
selves, provide any basis for withdraw
ing that support. 

My decision is based primarily on my 
concerns about Justice Rehnquist's de
cision not to recuse himself from con
sideration of the case of Laird versus 
Tatum when it was before the Su
preme Court in 1972, and about the 
way in which Justice Rehnquist has 
explained that decision. This issue has 
troubled me throughout the Senate's 
consideration of the nomination. After 
the hearing ended, I submitted further 
questions to Justice Rehnquist on this 
issue. His answers failed to put my 
doubt to rest. I ask unanimous consent 
that my written questions to Justice 
Rehnquist on this issue, and his re
sponses to me, be printed in the 

REcoRD at the conclusion of my re
marks. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

<See exhibit 1.) 
Mr. MATHIAS. The facts about Mr. 

Rehnquist's statements before a 
Senate subcommittee on the facts and 
the legal issue presented by Laitd 
versus Tatum have long been a matter 
of public record. The new ingredient is 
the question of his ·participation in 
fashioning the very policy attacked in 
that litigation: The role of militaey iJl4l 
telligence operati-ves in conducting 
surveillance ot organizations of Amert
can civilians. 

Justice Rehnquist's answer to my 
question to him on this subject is that 
he had no recollection of any partici
pation in formuiating policy on this 
issue. It is plausible that, after 17 
eventful years, Justice Rehnquist's 
present recollection on this subject is 
faint. But what is at issue here is his 
recollection when Laird versus Tatum 
was argued in 1972, just 3 years after 
the Office of Legal Policy, which Mr. 
Rehnquist headed, struggled with its 
counterpart in the Department of the 
Army over just this question. 

I also asked Justice Rehnquist what 
consideration he gave to his participa
tion in policymaking when he decided 
not to recuse himself from Laird 
versus Tatum. He answered that his 
memorandum opinion addressed "all 
considerations that in my judgment 
bore on the issue of recusal." Since the 
opinion is silent on this question, I can 
only assume that Justice Rehnquist 
concluded that his involvement in 
fashioning military surveillance policy, 
whether intimate or consequential, 
was irrelevant to whether or not he 
should sit on the case. This conclusion 
is hard to accept. 

I explored this gnawing question 
with Prof. Geoffrey Hazard of Yale 
Law School, the principal draftsman 
of the 1972 ABA Code of Judicial 
Ethics, and a nationally recognized 
expert on judicial ethics. I ask unani
mous consent that Professor Hazard's 
letter to me dated September 8, 1986, 
be printed in the RECORD at the con
clusion of my remarks. Professor 
Hazard concludes that it was "implau
sible" that Assistant Attorney General 
Rehnquist was not involved in formu
lating the surveillance policy. In 
reaching that conclusion, Professor 
Hazard draws inferences that I believe 
are reasonable. Mr. Rehnquist had 
just received an appointment that 
would mark a very respectable culmi
nation to one's professional career. 
One of the most significant responsi
bilities entrusted to his small office 
was that of negotiating with the Army 
on behalf of the Justice Department. 
The issue, of course, was of great sig
nificance. These factors suggest that 
this was not an assignment that one 
would entirely delegate, nor that one 

would soon forget. Given his familiari
ty with the case, he should not have 
addressed it when it came before the 
Court. 

Professor Hazard also noted that 
Justice Rehnquist should have been 
se itive to the fact t at he was a po
tential witness in the diaovery phase 
of the case. Instead, Justice Rehn
q.tst's vote broke a deadlock, resulting 
iD dismissal of the case, and thus en-

g that there wo d tfe no oppor
ty for discovery. 

Ptnally, Professor Hazard discussed 
the 1972 memorandum opinion in 
which Justice Rehnquist explained his 
decision to participate in the case. He 
pointed out that the memorandum 
opinion addressed only the facts of 
public record. It makes no reference to 
his role in developing military surveil
lance policy, a role that had not yet 
been made public. 

Professor Hazard's conclusion on 
this point is strong, and bears quota
tion: 

Justice Rehnquist's addressing the public
ly known grounds of recusal, but omitting 
reference to the confidential ones, would 
have been proper only if he had forgotten 
that this office in the Justice Department 
had handled the surveillance policy negotia
tions and that he hixnself was involved to a 
substantial extent. If when writing his opin
ion in Laird versus Tatum, Justice Rehn
quist had not forgotten his involvement in 
the surveillance policy ngotiations, then his 
opinion constituted a misrepresentation to 
the parties and to his colleagues on the Su
preme Court. In such a matter, a lawyer or 
judge is expected to give the whole truth. 

The accusation that Justice Rehn
quist was less than candid with the Su
preme Court of the United States-the 
institution he has been nominated to 
head-is a serious one, and I am not 
prepared to make it. But I am suffi
ciently troubled by the real possibility 
that he acted improperly in failing to 
recuse himself from the case of Laird 
versus Tatum that I can no longer cast 
my vote in favor of his confirmation as 
Chief Justice. 

EXHIBIT 1 
JUSTICE REHNQUIST'S ANSWERS TO 

QUESTIONS SUBMITTED BY SENATOR MATHIAS 

Question: 
1. Document I<l > transmits a draft memo 

from the Secretary of Defense and Attorney 
General to the President on a plan for re
sponse to civil disturbances. 

A. What was your personal role in the 
preparation of this document? 

B. With particular regard to the portion 
of the document concerning civil disturb
ance planning and intelligence operations 
prior to outbreak, what was your personal 
role in its preparation? 

C. What was your role in arriving at the 
recommendation contained in the document 
that (i) the FBI will be charged with the . 
task of collecting raw intelligence data bear
ing upon the probability of a serious civil 
disturbance; (ii) at the request of the Attor
ney General, the Department of the Army, 
through the U.S. Army Intelligence Com
mand, may assist in this effort; and <iii> the 
U.S. Army Intelligence Command should 
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not ordinarily be used to collect intelligence 
of this sort? 

D. In 1974, Mr. Robert Jordan, General 
Counsel of the Army during early 1969, tes
tified before the Senate Judiciary Commit
tee that the Department of Defense wanted 
to "disengage military intelligence organiza
tions from the collection of information 
dealing with civil disturbance matters," and 
that the language <referred to above> au
thorizing a domestic role for military intelli
gence first appeared in the March 25 draft 
prepared by your office and transmitted 
over your signature. Does this accord with 
your recollection? If not, how does your 
recollection about the drafting of this por
tion of the document differ? 

E. At the time that you considered the 
motion to recuse yourself from hearing 
Laird v. Tatum, what consideration, if any, 
did you give to your participation in the 
preparation of Document I< 1 ), and in discus
sions leading up to it, or in development of 
policy on domestic use of military intelli
gence, in considering whether or not you 
should recuse yourself? Since no reference 
to this participation appeared in your 
memorandum, did you conclude that it was 
irrelevant, or did you omit reference to it 
for some other reason? 

F. While you were in the Justice Depart
ment, what was your knowledge of, and 
your participation in the formulation of 
policy on, use of the miltary to conduct sur
veillance of or collect intelligence concern
ing domestic civilian activities? 

Answer: 
A. I have no recollection of my personal 

role in the preparation of this document. 
From the text of the transmittal memo I 
assume that the plan was primarily drafted 
by staff members in my office and in the 
Office of the General Counsel of the Army, 
and was reviewed by me. 

B. Answer same as to A. 
C. Answer same as to A. 
D. I have no recollection of how the lan

guage referred to in question C first ap
peared in the draft. 

E. Laird v. Tatum is a case in which I 
wrote a memorandum opinion, explaining 
my reasons for declining to recuse myself. 
The memorandum opinion describes my rea
soning at that time regarding all consider
ations that in my judgment bore on the 
issue of recusal. 

F. I have no recollection of any participa
tion in the formulation of policy on use of 
the military to conduct surveillance or col
lect intelligence concerning domestic civil
ian activities. I do not think I had any first
hand knowledge as to the use of the mili
tary to conduct such surveillance or collect 
intelligence, though I may have been 
briefed with such information as was neces
sary to enable me to testify before congres
sional committees or to publicly discuss 
legal questions. 

YALE LAW SCHOOL, 
New Haven, CT, September 8, 1986. 

Senator CHARLES MATHIAS, 
U.S. Senate, Senate Russell Office Building, 

Washington, DC 
DEAR SENATOR MATHIAS: You have asked 

my opinion about the propriety of the con
duct of Justice William Rehnquist in regard 
to Laird v. Tatum. 

The essential facts as I have been given 
them are as follows: Laird v. Tatum was a 
suit to enjoin a certain Government infor
mation gathering and surveillance program 
that was adopted in 1969. The case was 
brought to the Supreme Court by the Gov-

ernment's appeal from a decision of the 
Court of Appeals, which had held that the 
lawsuit was maintainable. The effect of the 
Court of Appeals' decision was that the 
plaintiffs could have proceeded to the dis
covery stage and perhaps then on to the 
merits. The Supreme Court reversed, hold
ing that the plaintiffs' lacked standing and 
hence that the suit should be dismissed 
without going into the merits. Justice Rehn
quist participated in that decision and, since 
the decision was 5-4, cast a vote necessary to 
the result. 

When Laird v. Tatum came before the Su
preme Court, a motion to recuse Justice 
Rehnquist was filed by the plaintiffs. They 
argued that Justice Rehnquist was disquali
fied by reason of his prior relationship to 
the case, in that he had expressed opinions 
on issues in the case and that he had pre
sented the Justice Department's position 
before a Senate Committee hearing. Re
sponding to the motion, Justice Rehnquist 
rejected these contentions as insufficient to 
require his disqualification. In doing so he 
relied extensively on the analysis in Frank, 
Disqualification of Judges: In Support of the 
Bayh Bill, 35 Law & Contemp. Prob. 43 
<1970), which in my opinion correctly sum
marized the law of disqualification as it 
then stood. 

In recent testimony before the Senate 
concerning his participation in the transac
tion out of which Laird v. Tatum arose, Jus
tice Rehnquist stated, "I have no recollec
tion of any participation in the formulation 
of policy on use of the military to conduct 
surveillance or collect intelligence concern
ing domestic civilian activities." From other 
evidence, chiefly the testimony of Mr: 
Robert Jordan, General Counsel of the 
Army at the time that the surveillance 
policy was formulated, it appears that Mr. 
Rehnquist, as he then was, had a relation
ship to the surveillance program beyond 
that disclosed in his opinion in Laird v. 
Tatum or revealed in his testimony before 
the Senate last month. According to this 
evidence, the surveillance policy was formu
lated in the early months of 1969. At that 
time Mr. Rehnquist was Assistant Attorney 
General in charge of the Office of Legal 
Counsel. On behalf of the Justice Depart
ment that Office negotiated with the Army 
in formulating the surveillance policy. The 
negotiations were extensive. The circum
stances strongly suggest that Mr. Rehnquist 
was personally and substantially involved in 
them. These circumstances are that the sub
ject was highly important, the Office is 
small in size, and Mr. Rehnquist himself 
sent a key transmittal memorandum. The 
negotiations resulted in a policy statement 
that was then adopted by President Nixon, 
and which in turn was the basis of the Gov
ernment action complained of the litigation 
in Laird v. Tatum. 

First, in my opinion Justice Rehnquist's 
position as head of the Office of Legal 
Counsel constituted grounds of disqualifica
tion from participating in Laird v. Tatum. 
unless the significance of that relationship 
were overcome by additional evidence show
ing that he in fact was not involved in the 
matter while it was in the office. In a 
matter of such substance and complexity as 
the surveillance policy, it is implausible that 
the head of the government law office re
sponsible for development of its legal as
pects would not be personally involved in 
considerable detail concerning the facts and 
issues going into the policy and its formula
tion. On that basis, Mr. Rehnquist was the 
responsible counsel in the matter in ques-

tion, and as well a potential witness con
cerrung any factual issues regarding the 
policy. Each of these two relationships is in
dependently a ground for disqualification. 

A lawyer directly involved in a transaction 
cannot properly later sit as a judge in a case 
in which that transaction is in dispute. As 
stated in the article by Mr. Frank which 
Justice Rehnquist cited: "Justices disqualify 
in government cases when they have been 
directly involved in some fashion in the par
ticular matter, and not otherwise." 

Mr. Rehnquist's relationship to the trans
action was essentially the same as if he had 
been involved as legal counsel for the Inter
nal Revenue Service in working up a tax in
vestigating program and then sat as judge in 
a case challenging the program, or while in 
the Justice Department passed upon corpo
rate merger or electoral districting policy 
and then sat in a case involving the policy 

In his opinion in Laird v. Tatum, Justice 
Rehnquist stated that "I never participated, 
either of record or in any advisory capacity 
... in the government's conduct of the case 
of Laird v. Tatum." But that statement is ir
relevant if he was counsel in the transaction 
out of which the case arose, a basis of dis
qualification that was well recognized then 
as now. 

Justice Rehnquist appears also disquali
fied because he was a potential witness, at 
least at the discovery stage in Laird v. 
Tatum. In his testimony before the Senate, 
he denied having knowledge of "evidentiary 
facts." The standard relevant to the ques
tion is not "evidentiary facts" but facts re
lating to the "subject matter" of the litiga
tion. 

Second, when the case of Laird v. Tatum 
was before the Supreme Court it was Justice 
Rehnquist's responsibility on his own initia
tive to address and resolve all issues con
cerning his disqualification. It was not the 
parties' responsibility to raise such matters, 
although they had a right to do so if they 
had access to the necessary facts. In his 
opinion in Laird v. Tatus, Justice Rehn
quist referred, first, to the fact that he had 
not been counsel in the "case," i.e., the liti
gation that ensured after his involvement in 
the transaction, and, second, to his state
ments in public and as spokesman for the 
Justice Department before the Senate. 
Thus, Justice Rehnquist addressed only his 
publicly known involvements and omitted 
any reference to an involvement, as counsel 
in the transaction, that was at least as sig
nificant but which was not publicly known. 
It was his duty to resolve both the publicly 
known possible bases of disqualification and 
those arising from an involvement that was 
confidential. Inded, it is even more vital to 
fairnes in adjudication that a judge resolve 
grounds of recusal which arise from confi
dential facts, for the parties ordinarily are 
helpless to raise such grounds. 

Justice Rehnquist's addressing the public
ly known grounds of recusal, but omitting 
reference to the confidential ones, would 
have been proper only if he had forgotten 
that his office in the Justice Department 
had handled the surveillance policy negotia
tions and that he himself was involved to a 
substantial extent. If when writing his opin
ion in Laird v. Tatum, Justice Rehnquist 
had not forgotten his involvement in the 
surveillance policy negotiations, then his 
opinion constituted a misrepresentation to 
the parties and to his colleagues on the Su
preme Court. In such a matter, a lawyer or 
judge is expected to give the whole truth. 

Finally, Justice Rehnquist had a duty of 
candor to the Senate in answering questions 



September 17, 1986 CONGRESSiONAL RECORD-SENATE 23721 
concerning Laird v. Tatum. The Senate 
hearing was an evidentiary inquiry into his 
qualifications for the office of Chief Justice. 
In making statements before such a tribu
nal, whether sworn or not, a lawyer or judge 
has an obligation to be fully truthful. Jus
tice Rehnquist complied with duty only if 
his statement is accepted that he had "no 
recollection of any participation in the for
mulation of policy on the use of the military 
to conduct surveillance." Whether that 
statement should be accepted is a matter of 
judgment. It was made by a lawyer of the 
highest intelligence concerning sensitive 
state policy over which his office had direct 
responsibility early in his service in govern
ment, and about which he had been asked 
to search his recollection on three official 
occasions. 

Sincerely, 
GEOFFREY C. HAzARD, Jr. 

0 1250 
Mr. President, I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 

0 1300 
Mr. KASTEN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. <Mr. 
DANFORTH). Without objection, it is so 
ordered. 

PRODUCT LIABILITY REFORM 
ACT 

Mr. KASTEN. Mr. President, I move 
to proceed to S. 2760, the Product Li
ability Reform Act. 

The PRESIDING OFFICER. The 
question is on agreeing on the motion 
to proceed. 

The PRESIDING OFFICER. The 
Senator from Wisconsin. 

Mr. KASTEN. Mr. President, I am 
recognized for the purpose of debate? 

The PRESIDING OFFICER. The 
Senator from Wisconsin is recognized. 

Mr. KASTEN. I thank the Chair. 
Mr. President, since our Consumer 

Subcommittee began hearings on this 
issue 5% years ago, the product liabil
ity crisis has intensified, and the con
sensus for Federal action on this issue 
is now overwhelming. 

Just a few weeks ago, the delegates 
to the White House Conference on 
Small Business ranked the liability 
crisis as the No. 1 problem for small 
business today. The delegates, in an 
unprecedented a~tion, passed a resolu
tion calling on Congress to pass the 
specific legislation under consideration 
here today. 

Only 2 weeks ago, the National Gov
ernors' Association overturned a long
standing policy against Federal pre
emption of product liability laws and 
voted to support a Federal resolution 
to the product liability crisis. 

Mr. President, our product liability 
system has been in need of reform for 
many, many years. 

When I introduced the first Federal 
product liability bill in the Senate in 
1981, the American people were large
ly unaware of how severe the product 
liability crisis had become. 

Today, however, because of the over
all liability crisis, the lives of everyone 
in our society have been adversely af
fected by our tort system. All over the 
country, the liability crisis is changing 
the way we live, and the product liabil
ity crisis is the No. 1 problem for con
sumers in America. 

Small businesses across the country 
are shutting down because they 
cannot get liability insurance cover
age, and manufacturers of everything 
from football helmets to child-safety 
seats are halting production because 
of high liability insurance costs. 

Society pays a high price for this sit
uation. 

A few years ago there were four U.S. 
companies manufacturing a measles 
vaccine. Today, because of the high 
cost of liability insurance, there is 
only one. 

A Milwaukee company has designed 
a new safety braking device for lawn
mowers, but they cannot afford to 
market it. If they did, their product li
ability insurance will go from $18,000 
to $200,000 a year. That is their prod
uct liability insurance by making a de
cision to market a new product which 
would be a safety product for lawn
mowers. 

Researchers at Stanford University 
have pioneered the development of a 
miraculous new artificial skin, which 
can save the lives of thousands of burn 
victims in our country each year. Yet 
they cannot get insurance for their 
life-saving innovation-no convention
al insurance company will touch them 
because of the product liability risks. 

Under the current, crazy system, the 
liability crisis threatens to deprive us 
of vaccines, anesthesiology equipment, 
and· hundreds of other products that 
are, on balance, very good for society 
as a whole. 

Unless changes are made, these 
products will no longer be available, or 
they will be available only at a much 
higher cost, or they will be made only 
by foreign manufacturers and thou
sands of American businesses and jobs 
will be lost. A recent survey in my 
home State of Wisconsin revealed that 
a full 10 percent of small businesses in 
our State must close their doors if 
something is not done about the cur
rent liability crisis. This 10 percent of 
business was either unable to get in
surance at all or unable to get insur
ance at affordable rates. 

That is why I say that the product 
liability crisis is the No. 1 consumer 
issue of our times. 

We have had 4% years of hearings 
and I think if one point comes out in 
hearing after hearing, testimony after 
testimony, there is widespread agree
ment that the current system of prod-

uct liability tort law is a national dis
grace. The exorbitant costs of this 
system, where more money goes to the 
attorneys than to injured victims, are 
passed along to the consumer in the 
form of higher prices for American 
goods. We have reached the point 
where over one-third of the cost of an 
ordinary stepladder goes solely for li
ability insurance. The American 
people are fed up with this hidden at
torney's fee tax on every product they 
buy. 

In addition to driving up product 
prices for consumers, the product li
ability explosion is closing businesses, 
destroying jobs, crippling American 
manufacturers' ability to compete 
with foreigners, discouraging product 
innovation and improvement, and driv
ing a wide variety of good and benefi
cial products-from life saving vac
cines to football helmets-off the 
market. 

The product liability explosion 
threatens everyone in America who 
uses, sells, or manufacturers products. 

Most of S. 2760 is the product of an 
overwhelming, bipartisan consensus on 
the product liability issue. A core pro
posal, encompassing most of the key 
aspects of S. 2760, passed by a 16-to-1 
vote in the Commerce Committee. 
Only one member of our committee 
still believes that a Federal solution to 
the product liability explosion is inap
propriate. 

We achieved this consensus on such 
complicated issues as the statute of 
repose, the statute of limitations, a 
uniform fault standard for product 
sellers, subrogation lien elimination, 
penalties for attorneys who bring friv
olous suits and cause undue delays, pu
nitive damage clarification, and provi
sions relating to admissible evidence 
and to proper situs for claims arising 
in foreign countries. 

All of these provisions will provide 
uniformity, clarity, and certainty in 
the law which will reduce transaction 
costs and provide a fairer system for 
product users, sellers, and manufactur
ers. 

I believe that S. 2760 is a good, 
sound bill which will go a long way 
toward alleviating the liability crisis. 
However, I believe a return to the con
cept of fault in our tort law is abso
lutely essential to restore fairness and 
predictability in the law. 

0 1310 
Recent cases have held manufactur

ers liable when they were totally inno
cent. Several courts have held manu
facturers liable for failing to warn 
about dangers which were unknowable 
at the time. One court held a manu
facturer liable where there was no 
injury to the plaintiff-only a fear of 
future injury. Other courts have held 
manufacturers liable for injuries to 
the plaintiff where the plaintiff has 
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unreasonably altered and misused the 
manufacturer's product. 

Such decisions punish the innocent 
indiscriminately with the guilty, and 
thus make the system useless for dis
couraging manufacturers from making 
defective products. 

Senator LUGAR and I will offer a 
short and simple amendment to pro
vide two fault-based defenses to pro
tect the truly innocent. Our amend
ment simply provides that a manufac
turer should not be liable for harm 
caused by defects which the manufac
turer could not have known about due 
to the scientific, technical, and medi
cal knowledge available at the time. 

Further, our amendment provides 
that a manufacturer should not be 
liable for harm resulting from the un
reasonable alteration or misuse of the 
manufacturer's product. 

Mr. President, I strongly urge the 
passage of S. 2760 along with this 
fault-defense amendment as well as 
Senator PRESSLER's amendment to 
eliminate joint and several liability. 
Narrow special interests have delayed 
a solution to this crisis for too long. 
Congress must act on this urgent pri
ority. 

Mr. DANFORTH addressed the 
Chair. 

Mr. HOLLINGS addressed the 
Chair. 

The PRESIDING OFFICER <Mr. 
DENTON). The Senator from Missouri 
sought recognition first. 

Mr. DANFORTH. Mr. President, I 
know the Senator from South Caroli
na wishes to speak and I will not take 
long at all. 

Mr. President, I want to congratu
late the Senator from Wisconsin for 
his intrepid pursuit of the question of 
product liability reform. He has led 
the charge on this issue for a number 
of years. This part year the question 
of product liability reform has been 
the, as far as the chairman is con
cerned, the first priority of the Senate 
Commerce Committee. I do not know 
of anything we could do to help both 
consumers and businesses that 
matches product liability reform. 

In the Commerce Committee we 
have spent days in hearings, days in 
markups, days in negotiations among 
members, trying to fashion a meaning
ful product liabilty reform bill. We 
have reported out of the Commerce 
Committee a bill which is certainly 
controversial, but I believe which is an 
excellent piece of legislation. 

Mr. President, the present system in 
the United States for resolving prod
uct liability disputes and compensat
ing those injured by defective products 
is costly, slow, inequitable, and unpre
dictable. It is a system that hurts busi
nesses and consumers as well as our 
competitive position in world markets. 
Moreover, the unpredictability and in
efficiency of the system have been 
linked to the increasing cost and un-

availability of liability insurance. Be
cause of the serious burden on inter
state commerce created by these prod
uct liability problems, Federal legisla
tion is needed. 

Today, consumers are caught up 
with manufacturers and product sell
ers in a product liability litigation 
system that has been characterized as 
a legal lottery, a system in which iden
tical cases can produce startlingly dif
ferent results. It is a system in which 
those injured by defective products 
are often unable to recover the dam
ages they deserve or must wait years 
for recovery. Moreover, injured victims 
with the severest injuries tend to re
ceive far less than their actual eco
nomic losses, while those with minor 
injuries are overcompensated. 

This system is as costly as it is un
predictable and inefficient. According 
to the Rand Institute for Civil Justice, 
the annual transaction costs of the 
tort system-the costs of litigation and 
attorneys fees-are estimated to be be
tween $15 and $19 billion. These costs 
exceed the compensation received an
nually by plaintiffs and they are 
passed on to consumers as an in
creased burden on commerce. 

S. 2760, as reported, addresses these 
problems by making a number of sig
nificant reforms that are applicable in 
all product liability actions in State 
and Federal courts. This bill has 
evolved over the past few years out of 
efforts begun by Senator KAsTEN, Sen
ator GORTON, Senator Donn, and 
others. It is a bill that has been 
shaped by the Commerce Committee 
during 6 days of executive session. 

The development of this bill has 
been a long and .complex process. At 
the beginning of this Congress, on 
January 3, 1985, Senator KAsTEN in
troduced S. 100, the Product Liability 
Act. This bill would have preempted 
State law to impose uniform Federal 
rules and standards of liability govern
ing the recovery of damages for inju
ries caused by defective products. This 
bill was substantially the same as S. 
44, which had been reported by the 
committee during the 98th Congress, 
but which was not considered by the 
full Senate prior to adjournment. 

At an executive session on May 16, 
1985, S. 100 was defeated by an 8-8 
vote. Prior to that markup, Senators 
DODD and GORTON had introduced 
amendments in the nature of a substi
tute to S. 100, each of which would 
have established alternative expendit
ed claim systems for limited recovery 
of damages in product liability cases. 
After S. 100 was defeated, the commit
tee held hearings on both amend
ments in June 1985. I then instructed 
the Commerce Committee staff to 
draft a proposal that combined ele
ments of all these measures, and this 
proposal was eventually introduced as 
S. 1999 in December. 

S. 1999 would have combined an al
ternative compensation system with 
uniform Federal standards, providing 
faster compensation for injured vic
tims and greater predictability for 
manufacturers. However, S. 1999 did 
not receive the level of support that I 
had hoped for. Manufacturers were 
concerned about the costs of the com
pensation system, while consumers 
feared that the uniform standards 
would make it more difficult for in
jured victims to recover. Both groups 
were concerned that the liability 
standard for the alternative compensa
tion system was overly complex and 
would lead to costly litigation. All 
agreed, however, that the present 
system is deeply flawed and reform is 
badly needed. While I still believe that 
S. 1999 is a sound and fair proposal, I 
directed the staff to draft a new pro
posal that would address these con
cerns. 

S. 2760 dispenses with the complex 
liability standard of S. 1999. Instead, it 
creates incentives for manufacturers 
to assume limited liability in product 
liability cases, and thus to resolve such 
cases quickly. The idea is to reduce the 
system's high transaction costs, which 
presently exceed the compensation 
that is received by victims. Because of 
the political opposition that negli
gence-based liability standards have 
produced in the past, S. 2760 does not 
include such standards. This bill will 
not make it more difficult for victims 
of defective products to recover for in
juries caused by those products. 

This is not a perfect bill, but it is a 
bill that addresses the common inter
ests of manufacturers, product sellers, 
and those injured by defective prod
ucts. It does so by reducing transac
tion costs and providing greater pre
dictability and certainty as to the 
rights and responsibilities of all those 
involved in product liability disputes. 

This measure's reforms of the prod
uct liability system include a new, ex
pedited settlement system that would 
create incentives for both plaintiffs 
and defendants to settle product liabil
ity disputes quickly in the initial 
stages of litigation. This settlement 
system provides greater certainty that 
those injured by defective products 
will be made whole for their actual 
losses without the excessive costs and 
delays of litigation. 

In addition, S. 2760 modifies the doc
trine of joint and several liability in 
product liability cases. It eliminates 
joint and several liability for so-called 
noneconomic damages-damages for 
pain and suffering. This provision was 
presented to the Commerce Commit
tee as an amendment by Senator PREs
SLER. It is consistent with the ap
proach adopted recently by the voters 
of California in a State referendum. 

The basic policy underlying this sec
tion is to address inequitable . applica-
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tion of the doctrine of joint and sever
al liability that makes one defendant 
pay for the misconduct of another. 
This provision is a compromise. It 
takes a balanced approach to the prob
lem by limiting application of joint 
and several liability to situations 
where it is defensible on public policy 
grounds-where a person's economic 
loss might otherwise be uncompensat
ed. This distinction between economic 
and noneconomic loss is consistent 
with the underlying policy of joint and 
several liability to make the injured 
party whole. It does not preclude the 
claimant from being made whole for 
actual losses, while limiting a defend
ant's liability for noneconomic losses 
to that portion for which the defend
ant is responsible. 

With respect to punitive damages, 
the bill establishes a higher burden of 
proof and a uniform standard of liabil
ity; it requires clear and convincing 
evidence that the harm suffered was 
the result of conduct manifesting a 
conscious, flagrant indifference to the 
safety of persons who might be 
harmed by a product. Moreover, this 
measure contains a Government 
standards defense that bars the impo
sition of punitive damage awards in 
cases involving drugs or aircraft when 
these products have been subjected to 
premarket approval by the appropri
ate Federal agency. 

S. 2760 also imposes a uniform liabil
ity standard for product sellers who 
are not manufacturers. Moreover, it 
provides that any damages awarded in 
a product liability action shall be re
duced by any workers' compensation 
benefits recoverable by the plaintiff 
for the same harm, and it significantly 
reduces transaction costs in such cases 
by eliminating the employer's subroga
tion lien. These are important re
forms. 

This measure establishes, as well, 
uniform statutes of limitations and 
repose for product liability actions. It 
establishes a rule barring recovery in 
product liability actions by plaintiffs 
who are legally intoxicated and more 
than 50 percent responsible for their 
harm. In addition, it establishes sanc
tions to be imposed by courts on attor
neys who file frivolous lawsuits or 
delay litigation without good cause. 

Other reforms in S. 2760 include a 
forum non conveniens rule that cre
ates a presumption that when a for
eign plaintiff suffers a product-related 
injury overseas, that claim should be 
brought overseas. This bill establishes 
uniform rules as to admissible evi
dence, and limits the use of evidence 
of subsequent remedial measures 
taken by manufacturers after harm 
has occurred. 

This bill also imposes penalties for 
the destruction or concealment of ma
terial relevant to product liability ac
tions. It requires the Secretary of 
Commerce to provide Congress with 

an annual report analyzing the impact 
of this legislation on product liability 
insurance. 

I believe that this is a fair and bal
anced bill that effectively addresses 
the product liability problem. It ad
dresses the dissatisfaction of both 
manufacturers and consumers with 
the present product liability system. · 

Manufacturers face rising legal de
fense costs, and cannot predict the 
scope of their liability. Excessive man
agement time is diverted from produc
tion to assessment of legal claims, and 
the uncertainties of the system deter 
the development of new products or 
product settlements that are linked to 
net economic loss, thus reducing both 
uncertainty and transaction costs. The 
workers' compensation subrogation 
reform will also reduce transaction 
costs. Frivolous claims will be discour
aged by provisions that impose sanc
tions on attorneys who bring such 
claims. The reforms of joint and sever
al liability, forum non conveniens, 
product seller liability, and punitive 
damage standards will increase pre
dictability and fairness. 

Consumers suffer under the present 
system as much as manufacturers do. 
Not only does the present system force 
injured victims to endure excessive 
costs and delays; it is unable to com
pensate them in proportion to their 
losses. Numerous studies have found 
that the tort system grossly overpays 
people with small losses, while under
paying those with the most serious 
losses. In contrast, the expedited set
tlement procedures of S. 2760 would 
ensure that victims are fully compen
sated for all their losses. Not only 
would they be compensated for their 
lost earnings and medical expenses, as 
these losses are incurred, but they 
would also receive full rehabilitation 
costs. These costs would be paid in full 
by the manufacturer, regardless of 
whether the claimant's own careless
ness was a partial cause of his injuries. 
And this compensation would be avail
able within a few months after the 
filing of the complaint, in contrast to 
the present system in which claims 
take many years to resolve. 

Thus, both manufacturers and con
sumers will benefit from this legisla
tion. 

I recognize, however, that there is at 
least one element of this measure that 
has generated a great deal of contro
versy and that is the expedited settle
ment system's $250,000 cap on pain 
and suffering awards that limits a de
fendant's liability when a valid settle
ment offer is rejected. I also recognize 
that if this cap had been removed 
from the bill the Commerce Commit
tee probably would have approved this 
measure by a margin greater than the 
10-7 vote to report the bill. 

I would like to explain in greater 
detail the rationale for this limitation 
on pain and suffering awards, which is 

imposed as an incentive for settlement 
in the most serious cases-those in
volving disfigurement, and loss of life, 
limb, or bodily function. This cap is in
tended as an incentive for defendants 
in such cases to offer payment of all of 
an injured person's actual economic 
losses that are not reimbursed by 
other sources, plus $100,000 for pain 
and suffering. This cap only applies if 
there is such an offer and it is rejected 
by the plaintiff. It is not an across-the
board limitation on recovery for pain 
and suffering in all product liability 
cases. 

S. 2760 also imposes a cap on pain 
and suffering when an offer to pay 
actual economic losses is rejected in 
those cases involving less serious inju
ries. This cap is the lesser of two times 
the injured party's economic loss or 
$50,000. Although such cases make up 
the overwhelming majority of product 
liability disputes, this $50,000 cap does 
not seem to be a major concern. It is 
the $250,000 limitation on pain and 
suffering recovery in the most serious 
cases that has provoked the most con
troversy. Several members of the Com
merce Committee, including Senator 
INOUYE and Senator STEVENS, have ex
pressed great concern about this cap 
on pain and suffering in cases involv
ing severely injured persons. 

This is an extremely volatile and 
emotional issue. But it is important to 
note that the $250,000 cap is not 
merely a relief measure for manufac
turers as some have suggested. The 
issue here is not the size of pain and 
suffering awards or how such awards 
have grown. The issue is how to pro
vide swifter, more certain recovery for 
the seriously injured person, because 
the data shows that recovery in the 
average product liability case is de
layed for years and that the tort 
system grossly overpays people with 
small losses, while underpaying people 
with the most serious losses. 

How, then, does a $250,000 cap help 
such people who are grossly under
compensated. It helps them because 
such a limitation on liability reduces 
the unpredictability of the litigation 
system and is a compelling incentive 
for defendants to offer to pay the in
jured person's actual losses, as they 
are incurred, plus an additional 
$100,000, and to do so in the initial 
stage of litigation-not 5 years down 
the road, when the average product li
ability claim is paid. 

During committee consideration of 
this proposal, Senator INoUYE elo
quently described the plight of many 
of those who have been severely in
jured and who are burdened by pain 
and suffering for the rest of their 
lives. Some of them are able to recover 
their economic losses and to receive 
some payment for their pain and suf
fering. But it is important to remem
ber that many of these seriously in-
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jured parties may recover nothing at 
all because of the uncertainties of liti
gation. They face a legal system that 
has been compared to a lottery in 
which similar cases can produce vastly 
different results. And they also face 
years of delay and the costs of pro
tracted litigation. As a consequence, 
victims with the worst injuies, facing 
the greatest economic hardships often 
settle for far less than their full losses 
to meet pressing financial needs. 

The purpose of the $250,000 cap is to 
give these severely injured persons 
greater certainty of being paid in full 
for their out-of-pocket losses along 
with an additional $100,000. It is not a 
mean-spirited idea to deprive the in
jured of just recompense but a trade
off of predictablility for defendants 
for certainty of recovery for those who 
have been injured. 

Those injured by defective products 
seek full, swift, and more certain 
recovery. Manufacturers and product 
sellers seek greater certainty as to the 
scope of their liability. Manufacturers, 
product sellers, and consumers seek to 
reduce the excessive transaction costs 
of product liability disputes. The set
tlement system in the bill, with its lim
itations on liability is intended to ad
dress these concerns. I believe that 
one of the most important compo
nents of a meaningful product liability 
bill is such a system for fairly compen
sating victims without forcing them 
through the long and costly ordeal or 
protracted litigation. 

Mr. President, I do not believe that 
the so-called $250,000 cap should block 
Senate consideration of this important 
legislation. I remain flexible on this 
issue and it is time for the Senate to 
act on this measure and to consider al
ternatives to the $250,000 limitation 
on noneconomic loss. 

Mr. President, I want to say just one 
additional word about by far the most 
controversial aspect of product liabil
ity reform, and that is the question of 
whether there should be a cap on re
covery for pain and suffering. It is 
controversial. It is emotional. People 
argue that there should be no cap, 
particularly for serious injuries, no cap 
on pain and suffering awards. 

I want to explain very briefly the 
reason why the Commerce Committee 
adopted the concept of caps. The prob
lem today is not that people who are 
seriously injured recover too little or 
too much, but rather that so often 
they do not recover at all. Their cases 
drag on in court year after year after 
year. The more severe the injury, the 
longer the litigation. 

The tort system has been correctly 
called the lottery system. You enter 
the lottery and you see what happens. 
The more severe the injury, the longer 
the lottery seems to go on. Defend
ants, through their lawyers, delay, and 
finally a plaintiff, who has really been 
seriously injured and who has severe 

financial difficulties going along with 
the injury, is forced to settle rather 
than keep the thing going on forever. 

The evidence is that in this country 
we are now paying more to lawyers 
and for court costs than is going to 
plaintiffs in product liability cases. 
The system today is terrible. It is a dis
grace to the country. 

The reason for the caps is very 
simple. What we attempted to fashion 
in the Commerce Committee is an in
centive system so that both plaintiffs 
and defendants would believe that it 
was in their interests to settle out of 
court, short of full-fledged litigation. 

So we developed a system which at
tempted to provide meaningful eco
nomic incentives for settlement. In the 
case of a plaintiff who is willing to 
settle and the defendant rejects the 
settlement effort and the plaintiff pre
vails, we would have the defendant 
pay the attorneys' fees of the plaintiff. 
But in the case of the defendant, 
where the plaintiff often is financially 
unable to pay the attorneys' fees even 
if he wanted to do so, we could not 
come up with a better incentive for 
settlement than to say, in effect, to 
the defendant: If you want to cap your 
exposure, make an offer of settlement 
for net economic losses, the real out
of-pocket economic losses, plus, in seri
ous cases, a limited but set ascertain
able amount for pain and suffering. 

That was the concept of the cap. 
The concept of the cap was not that 
we wanted to be mean-spirited toward 
plaintiffs. The concept of the cap was 
that there has to be some incentive 
program to make it worth the while of 
the defendant to pay and pay quickly 
without dragging the case on year 
after year after year. 

Mr. President, repeatedly in the 
Commerce Committee I made a state
ment which I will make again right 
now. I put a lot of time in on this bill, 
as has Senator KAsTEN. But this bill is 
not written in concrete. The idea of a 
cap is not, as far as this Senator is con
cerned, written in concrete. It is not 
set for all times. No one could be more 
flexible than I am about the final 
design of this bill. 

I will only say this: unless there is a 
meaningful incentive, an economic in
centive, to settle the case short of full
fledged litigation, there is no meaning
ful product liability reform, in my 
opinion. I cannot think, and have not 
been able to think, myself, of a mean
ingful incentive for settlement that 
did not include a cap. I do not think 
the issue is whether plaintiffs are get
ting too little under a system with 
caps on pain and suffering. I think the 
question is whether they are going to 
get anything at all, especially in seri
ous cases. 

I repeat: A situation which gives law
yers and courts more than it gives 
plaintiffs, which is the present system, 
is a disgrace to our country. It does 

not serve the purpose of the consum
ers. In fact, it increases the costs of 
the products they buy. It does not 
serve the purpose of American busi
ness, which is attempting to be com
petitive in international markets, to 
drive up their costs by an absolutely 
unpredictable court system which we 
have now. 

This country cries out for tort 
reform. If people do not like the spe
cifics of the bill before us, offer 
amendments. We will work them out. 
We will do our best to work with 
people who have problems with this 
bill. 

But after a year of effort in the 
Commerce Committee, let us not let 
the moment pass. So often in the Con
gress we seem to be spinning our 
wheels, going on and on and on, fine 
tuning legislation that seems to be 
going nowhere. Here is our opportuni
ty to respond to the needs of the 
people of our country. 

When the White House conference 
on small business met, it said this is 
the No.1 issue, as far as small business 
is concerned in the United States. Let 
us heed that cry for help. We can do it 
now. 

Again, I congratulate the Senator 
from Wisconsin for his leadership. 

D 1320 
Mr. HOLLINGS. Mr. President, I 

was on the floor, while the distin
guished Senator from Wisconsin was 
presiding, and while we were awaiting 
the attendance of the distinguished 
Senator from Missouri. But be that as 
it may. 

Let me say this: It is a disgrace for 
the U.S. Senate to give dignity and 
prestige to this fraudulent and deceit
ful assault upon our tort system, upon 
our system of federalism in this coun
try, so that politically, we can say we 
have done something. The truth is, 
over a 4v2-year period, we have found 
no basis in fact for this particular bill 
on the floor today. 

Here is an administration that start
ed off on federalism, we were going to 
send back government to the cities 
and the counties and we were going to 
send it back to the States. These enti
ties are closest to the people, and 
better able to handle these particular 
problems. It is ironic that the adminis
tration that was going to start the 
trend for federalism now is going to 
take over an area of common and stat
utory law, which has been the respon
sibility of the 50 States for some 200 
years. Over the years, the courts have 
generally acted in a wise and a deliber
ate, temperate and responsive fashion. 

I happen to believe the jury system 
is working. I happen to believe the 
States have been facing up to their re
sponsibilities on this. I do not believe 
the fallacy of a so-called lawsuit crisis. 
But politically, I understand that pro-
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ponents try to keep this legislation in 
front and center as if they are doing 
something for the businesses and the 
consumers of America. The truth of 
the matter is, if they ever federalized 
the tort law, businesses would soon be 
penalized. 

American business might have a 
more conservative U.S. Senate here 
today. I have been here during the ma
jority of my years with a far more lib
eral body. Federalize, if you will, prod
uct liability. Ultimately, however, you 
may then see a system where if some
body stumbles coming down these 
raised sections of the Senate floc,r and 
falls on the ground, this person will 
walk over to the window and get his 
money. 

I have been on both plaintiffs' and 
defendants' side of this particular 
question as .a practitioner and this ex
perience prompts me to say, "forgive 
them, for they know not what they 
do." More and more business leaders 
have come around to understanding 
that there is no lawsuit crisis. For ex
ample, there is no large increase in 
numbers of suits or verdicts in my 
State. I have put that in the RECORD. 
That is before the Commerce Commit
tee. There are no runaway juries. And 
in a very dramatic sense, we have seen 
over the years the good of product li
ability law as it provides an incentive 
for manufacturers to make a safer 
product. 

We do need this additional incentive 
for safety because businesses do some
times make decisions to the detriment 
of product safety for the wrong rea
sons. Unfortunately, Mr. President, 
this was demonstrated on national TV 
in the Challenger disaster. There was 
an 0-ring defect, a product liability 
defect. They knew about it and stud
ied it for a year ahead of time. They 
had meetings over this product defect; 
but when they got down to the wire, 
what did business say? Business said, 
this is not a decision for engineers; 
this is not a decision for technicians; 
this is not a decision for safety. This is 
a management or business decision. 
And as a result, we have seven de
ceased astronauts, right on your na
tional TV. 

If safety is not a predominant issue 
there, what priority will be given to 
safety in the manufacturing of prod
ucts in America when businesses sepa
rate between engineering and safety 
and looking out for the consuming 
public on the one hand and making a 
profit, making it a business decision, 
on the other hand? You see how cal
lous they may be. 

The tort system has worked in this 
country. We can give example after 
example where the trial courts of 
America have eliminated punitive 
damages or otherwise cut the actual 
verdict or required a new trial where 
original verdicts were too high. That 

has been a part of the common and 
statutory law for 200 years. 

Now comes this administration and 
this Government in Washington that 
cannot promulgate an arms control 
policy; they cannot provide for the na
tional defense; they have a one-vote 
margin to try to get through a strate
gic defense initiative; they do not 
know what their policy is on apartheid 
in South Africa and fundamental 
moral questions, they cannot make ar
rests without having to give hostages. 
Here is a government that cannot reg
ulate foreign commerce. The trade 
deficit goes up, up and away. Article I, 
section 8 of the Constitution says reg
ulate foreign commerce. This adminis
tration cannot regulate it. 

Here is a government that is an 
addict on the drug of deficit spending. 
This is a crowd that cannot pay their 
bills. They cannot perform their re
sponsibilities. The Government is 
going broke. The President talks in 
the morning paper of drawing a line in 
the concrete, saying the Government 
will close down, while we cannot fun
damentally respond to our constitu
tional charges. 

We pretend to know what is going 
on in the States. For one thing, it is 
almost like Carter's malaise. He went 
up to the mountain when he had diffi
culty administering the Government 
and acting as President, and he found 
that the country was at fault, there 
was a lot of malaise. 

Now, when we are facing another 
election in 60 days, and how do we 
react? We find that the people of the 
country are on drugs. Not us. Oh, no. 
But the people need education, they 
need treatment centers, they need 
death sentences, they need the Army 
and the Navy, they need surveillance, 
they need everything. But not us. We 
are the biggest drug addicts I have 
ever seen, because we cannot pay our 
bills on that old drug of deficit spend
ing. Now we are about to come here, 
after 4lf2 years, knowing that they 
have not proved the case, and they 
come around here with a monkeyshine 
bill. 

They come here based on a bunch of 
fallacies: We are going to take over the 
State responsibilities over the objec
tion of the Association of State Su
preme Court Justices; over the objec
tions of the Association of State Attor
neys General; over the objections of 
the National Conference of State Leg
islatures; over the objections of the 
American Bar Association, and bring 
to the floor a bill that the lawyers on 
the Judiciary Committee have yet to 
report on. It is a bum's rush for profits 
and money and will not result in re
duced insurance premiums. 

I am going to stand in the well and 
make sure that it does not happen. We 
can stand here until November 4. I 
take it we will take a day off to try to 
maintain our jobs, but I am willing to 

stand here beyond that to make abso
lutely certain that this fraud and 
deceit does not carry forward. 

I will go into the various fallacies of 
the insurance crisis and the litigation 
explosion very briefly, Mr. President, 
in that I understand that under the 
rule, we are going to have to return to 
the Rehnquist nomination. I have yet 
to really get into any part of this. 

The property casualty insurance in
dustry in the past 2 years has suffered 
significant underwriting losses. That is 
what the administration's tort policy 
working group says. 

0 1330 
That is what the administration's 

top policy working group said, and 
that is what the distinguished Senator 
from Wisconsin contends in submit
ting this measure. 

The truth of the matter is different. 
If you look at the report of the U.S. 
General Accounting Office, it conclud
ed that during the past 15 years the 
property casualty insurance industry 
"had a net gain of $75 billion and was 
expected to experience a net gain 
before taxes of more than $90 billion 
over the years 1986 to 1990." 

The PRESIDING OFFICER. If the 
Senator will yield--

Mr. HOLLINGS. I will make one 
sentence and thank the distinguished 
Presiding Officer. 

The only crisis the insurance indus
try is really suffering is a credibility 
crisis. 

The Product Liability Reform Act is 
unwise Federal legislation. It would 
preempt 200 years of common law de
velopment in the State courts and leg
islatures without sound statistical data 
or evidence to support a crisis in prod
uct liability. I urge my colleagues to 
reject it. 

The bill includes a number of sweep
ing, ill-advised procedural and substan
tive changes in the law of product li
ability. For example, title II of the bill 
establishes new settlement procedures 
with a cap on noneconomic damages. 
A manufacturer of a defective product 
effectively can impose the cap at will 
upon a seriously injured consumer or 
worker. 

Not only is the workability of this 
settlement system questionable, but 
the arbitrary cap, like other provisions 
of the bill, would not solve any prob
lem existing in the tort system. One 
insurance executive recently addressed 
this point: 

Worse, from an insurer's standpoint, they 
[caps] perpetuate current uncertainties 
about the value of the small claims that 
make up the overwhelming majority of tort 
liability payments, and thus would do little 
to improve the predictability of the system 
as a whole while inflicting substantial injus
tice on those seriously injured by another's 
negligence. 

In addition, the bill is riddled with 
ambiguity and conflicts for court prac-
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tice and procedure. It would supersede 
all existing State case law and statuto
ry law in the areas it covers while de
nying Federal question jurisdiction. It 
is important that my colleagues in the 
Senate be aware that this bill repre
sents a major departure from our fed
eral system of government. Yet we are 
considering this unprecedented meas
ure without credible evidence that it is 
truly necessary. To the contrary, the 
development and practice of common 
law in the States during the last 200 
years has worked well to balance the 
interests of consumers and workers 
with those of product manufacturers, 
sellers, and distributors. 

In 1984, when the Senate Commerce 
Committee voted to report S. 44, a 
predecessor to this bill, I wrote similar 
concerns about the lack of demonstra
ble need for this type of sweeping Fed
eral legislation: 

Why is this bill necessary? That is the one 
basic question for which proponents of S. 44 
have continually failed to provide concrete 
answers. When the manufacturers began 
their hue and cry for reform in the mid-70's, 
the reason was rapidly rising product liabil
ity insurance rates. When it became evident 
that the perceived insurance "crisis" was 
disappearing, they created a new reason for 
codification-namely, that t he lack of uni
formity results in higher transaction costs. 
. . . Yet they have not provided significant 
evidence to support this contention, nor 
·have they demonstrated that S. 44, as writ
ten, would remedy the alleged problem. 

I continue to question the need for 
Federal product liability legislation, 
especially since the proponents have 
now returned to their original justifi
cation for the bill-rising insurance 
premiums. Product liability insurance 
premiums have swung from a high in 
the mid-1970's to a low in the early 
1980's to another high recently, 
During Commerce Committee hear
ings on S. 44 in 1983, witnesses testi
fied that insurance premiums had lev
eled off or plunged during the previ
ous 3 years. Trade publications rein
forced this point. Today, the liability 
insurance crisis is again widespread 
and cuts across many lines. This year, 
product manufacturers have faced 
huge premium increases for liability 
insurance. Some have seen their cover
age canceled or have faced reduced 
coverage with increased deductibles. 
Others cannot obtain liability cover
age at any price. 

These fluctuations in the insurance 
market have occurred despite the fact 
that the evolution of tort law in the 50 
States has been a slow and deliberate 
one. No dramatic changes have oc
curred in the vast majority of the 
States common law or case law over 
the last few years. I find it curious 
that proponents of Federal codifica
tion suggest a link between insurance 
premium prices and tort law only 
when premiums are rising. I have 
never heard the tort system credited 

for the drop in premiums in the early 
1980's. 

There is little disagreement that the 
practice of "cash flow underwriting" 
and the management practices of the 
insurance companies have contributed 
to the cyclical nature of the insurance 
marketplace, with the high and low 
ends of the cycles occurring like clock
work, every few years. The most 
recent crisis · occurred when interest 
rates dropped, thereby slowing the rise 
in investment income. 

Various commentators confirm that 
the crisis is of the insurance industry's 
own making. For example, the editors 
of Business Week stated that "mainly 
the industry shot itself in the foot. " A 
study by the National Association of 
Attorneys General Ad Hoc Committee 
on Insurance recently concluded that 
"the cyclical nature of the industry, 
and not changes in tort claims, is 
largely responsible for the current 
crisis." Similarly, industry executives 
have recently remarked: "Insurance 
industry leaders must stand up and 
squarely accept the responsibility for a 
crisis that is wholly their fault. " 

There is vast disagreement over the 
role of any increasing claims losses 
and the tort litigation system in the 
current insurance crisis. Indeed, there 
is no comprehensive data to support 
this as a major contributing factor of 
the crisis. The claims of a tort litiga
tion explosion, which have been made 
by proponents of Federal codification 
to justify the need for their bill, have 
been met with convincing evidence to 
the contrary. For example, a recent 
study by the National Center for State 
Courts concludes that an examination 
of State court data provides no evi
dence to support the existence of a na
tional litigation explosion from 1981 
through 1984. 

Proponents of this legislation have 
used questionable figures to support 
the alleged existence of a lawsuit 
crisis. The administration provided fig
ures in its February 1986, report of the 
Tort Policy Working Group to at
tempt to substantiate its conclusion of 
an explosive growth in damage awards. 
However, in response to my question 
at a Commerce Committee hearing, 
Assistant Attorney General Richard 
Willard, the chairman of the working 
group, admitted that these figures 
were based on newspaper clippings. 
The use of newspaper clippings rather 
than comprehensive survey data as a 
basis for making changes in the 200-
year-old tort system does not meet the 
legislative standards of the U.S. 
Senate. 

Recent evidence such as the State 
court data and the fraility of the evi
dence used by proponents serve to con
vince me all the more that any tort 
reform should occur at the State level. 
During the 1986 State legislative ses
sions, some 40 legislatures have passed 
provisions requiring either selected 

changes to the tort system, increased 
insurer information and regulation, or 
new mechanisms for securing insur
ance from sources other than commer
cial carriers. Seven other States have 
not taken other legislative actions but 
have instituted comprehensive studies 
of the issue. 

Senator HOWELL HEFLIN, himself a 
former State supreme court chief jus
tice, described the traditional impor
tant role of the States in the area of 
the developing tort law: 

Tort Law has been left to the States be
cause, as in other areas of law dealing with 
the rights and duties of the individual such 
as contract, domestic, and property law, 
States are best able to develop and enforce 
tort liability rules that serve the needs of its 
businesses and consumers. Individual States 
can decide how best to prevent injuries or 
allocate the risks and cost of injuries. These 
decisions necessarily vary to some degree 
among States depending upon their history, 
economy, and demographic composition. 
Without a demonstration that the current 
system is responsible for serious economic 
problems, there is no reason to alter that 
system. 

In an era when our Federal Govern
ment is working to restore power to 
State and local jurisdictions, the mad 
rush to impose the Federal will on 
State courts in the area of product li
ability tort law is indeed ironic . 

Not only is there no demonstrated 
need for this legislation, but it con
tains unfair and unworkable provi
sions which would curtail the ability 
of injured consumers and workers to 
be awarded adequate compensation 
from a manufacturer responsible for 
designing an unreasonably dangerous 
product. Senators INOUYE, GoRE, and 
GoRTON have presented compelling ar
guments on these points. 

This legislation, like the predecessor 
bills before it, does not provide a work
able solution for any problems facing 
the tort system, nor would it result in 
reduced product liability insurance 
premiums. It preempts a system that 
has been providing redress for those 
injured by defective products for 
many, many years. It should be defeat
ed. 

ABSENCE OF DEMONSTRABLE NEED 

DISAPPEARANCE AND REAPPEARANCE OF THE 
CRISIS 

The original justification for Federal 
product liability reform was the pre
vius product liability insurance premi
um crisis in the mid-1970's. At that 
time, insurers mandated large in
creases in product liability insurance 
premiums, and numerous businesses 
stated that Federal action was essen
tial to resolving the crisis. 
· The primary allegations concerning 
the existence and magnitude of this 
crisis proved vastly exaggerated. In 
1976, the Federal Government created 
a Federal Interagency Task Force on 
Product Liability-hereinafter the 
task force-to examine the problem. 
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The insurance study commissioned by 
the task force found that, while insur
ance costs did increase in the mid-
1970's, insurance premiums exceeded 1 
percent of the total sales for only 
three industries. 

By 1983, evidence indicated that 
product liability insurance costs had 
stabilized or decreased, and the insur
ance crisis had disappeared. A 1983 In
stitute for Civil Justice study conclud
ed not only that reports of a product 
liability crisis in the mid-1970's were 
greatly exaggerated, but that even the 
perception of a crisis had receded be
cause it had become evident that prod
uct liability claims had not been an 
unreasonable cost to most manufac
turers. Recently the liability insurance 
crisis is again widespread and cuts 
across many lines of insurance. _ 

The increases in product liability in
surance costs were a result of the cy
clical nature of the insurance industry 
and the industry's ratemaking prac
tices. The Congressional Research 
Service has described the repeating 
cycles of high and low premiums as an 
historical alteration between soft and 
hard insurance markets and has dis
cussed the mangement practices of the 
companies which contribute to this 
cycle. In a soft market, rates are ade
quate, risk selection careful and the 
industry is generally performing well. 
New capital is attracted from a 
number of sources and capacity in
creases. Price cutting of premiums re
sults when new sources of capacity to 
generate increased competition for 
available premium volume. Underwrit
ing standards-the standards for de
ciding whether to insure a particular 
manufacturer-for risk selection di
minish with increased competition and 
insurers take on riskier business en
deavors. According to the Congression
al Research Service, this practice re
sults in rising claims losses. 

At the point that competition is 
severe and that losses are too high, in
sures withdraw from the market and 
the capacity shrinks, resulting in a 
hard market. Availability and afford
ability problems result as the remain
ing insurers raise prices and tighten 
the underwriting standards. Eventual
ly the market stabilizes, a soft market 
emerges, and the cycle begins again. 

Interest rates, which reached histor
ic heights in the late 1970's, aggravat
ed the cycle recently. Companies en
gaged in a price war in order to obtain 
a larger volume of premium income 
for investment. Basically, companies 
were willing to accept lower premiums 
for certain insurance lines in order to 
encourage sales and obtain funds for 
investment. 

On February 19 and March 4, 1986, 
the Senate Commerce Committee held 
hearings to conduct a more compre
hensive examination of the availabil
ity and cost of liability insurance. Tes
timony was presented at these hear-
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ings on the reasons for the recent in
surance crisis. Witnesses noted that 
the insurance crisis had arisen during 
a period of falling interest rates, prior 
to which competing insurance compa
nies had been underpricing their prod
uct in order to maximize cash flow and 
enhance investment income. When in
terest rates began to fall, companies 
were forced to increase premiums be
cause investment income was no 
longer compensating for underwriting 
losses. The recent committee report 
accompanying S. 2129, the Risk Reten
tion Amendments of 1986, states that 
"This practice of cash flow underwrit
ing was linked directly to the current 
crisis." 

The industry appears to be coming 
out of the recent crisis. The General 
Accounting Office testified on May 26, 
1986 before the Senate Commerce 
Consumer Subcommittee that the un
derwriting cycle has turned again and 
"is now moving in a positive direc
tion." The industry is projecting sub
stantial net gains over the next 5 
years. The property-casualty industry 
will enjoy "an expected net gain 
before taxes of more than $90 billion 
over the years 1986-1990." 

The General Accounting Office also 
found a profitable industry over the 
last 10 years, stating that "the proper
ty-casualty companies had used a pric
ing strategy which sacrificed under
writing profit margins in order to gen
erate cash for investment purposes. As 
a result of the strategy, the property
casualty industry has made between 
$52 and $79 billion in net gains over 
the last 10 years." 

The irony of the continuing debate 
over a Federal product liability bill is 
that insurance costs were emphasized 
by the proponents as the reason for 
passage of a Federal product liability 
bill in the 96th and 97th Congresses 
when premiums were high, and were 
deemphasized as a reason for passage 
of product liability legislation during 
the 98th Congress when insurance pre
miums were reduced. 'In the 99th Con
gress, the proponents again point to 
the high premiums as a justification 
for a Federal bill. 

The bills considered in these Con
gresses have attempted to undercut 
the rights of injured product users. It 
seems to me that we have unfair legis
lation chasing after a justification. 

CURRENT SYSTEM NOT RESPONSIBLE FOR 
EXCESSIVE COSTS 

Despite the cyclical nature of the in
surance market, the argument contin
ues to be made that uncertainty in the 
tort system produces excessive costs. 
The contention is that the inability of 
manufacturers to predict potential li
ability, expanded tort doctrines, the 
excessive generosity of jurors in prod
uct liability cases, and increased litiga
tion and transaction fees impose un
necessarily high costs upon manufac
turers. 

The argument does not withstand 
scrutiny. The Institute for Civil Jus
tice of the Rand Corp., concluded in 
1983 that product liability costs in 
most cases were not excessive: 

It appears safe to conclude that for most 
large manufacturing firms, product liability 
costs-including the cost of defending litiga
tions and certain product liability preven
tion activities-probably amount to much 
less than 1 percent of total sales revenue. 

Equally important, there is no evi
dence demonstrating that the displace
ment of State product liability law by 
the bill reported by the committee 
would reduce product liability costs. 

PRODUCT LIABILITY CLAIMS AND AWARDS 

The legal study commissioned by the 
task force in 1976 concluded that "the 
volume and size of damage awards in 
all probability cannot be considered 
the direct cause of the alleged insur
ance problems." Although there are 
no comprehensive studies, available in
formation since then reinforces the 
legal study's conclusion. For example, 
an insurance services office study pub
lished in 1977 rejected the assertion 
that product liability claims had in
creased dramatically. The study con
cluded that the amount paid in closed 
claims commonly had been overstated 
by seven to eight times and that the 
average amount paid per claim for 
bodily injuries was $3,592. 

A Carnegie-Mellon investigation of 
State and Federal product liability 
cases filed in Pennsylvania from 1963 
to 1978 found no significant increases 
in either the number of legal actions 
or the amount of awards to claimants. 
Statistics compiled for claim experi
ence in Kansas in 1981 showed that 
the product liability closed claims 
averaged only $5,110. 

According to a June 1983 report by 
the Missouri Division of Insurance, 
the number of claims had dropped 
substantially from 1979 to 1981. As of 
early 1983, underwriters had filed for 
an average of 14-percent rate de
creases in the State. More recently, 
the director of the Rand Corp.'s Insti
tute for Civil Justice noted that, in the 
jurisdictions studied, the number of 
tort lawsuits filed per capita since 1959 
has remained constant and the median 
jury verdict has remained the same 
after adjustments for inflation. 

The only study on the issue of post
jury verdict reduction revealed that 
half of the final punitive damage pay
ments made to plaintiffs were approxi
mately 45 percent of the original jury 
award. This reduction takes into ac
count postverdict settlements, remitti
tur-reduction of the original jury 
award at the judge's suggestion-and 
reductions on appeal. 

Using data which did not take into 
account any reduction in the original 
verdicts, the institute found different 
trends with respect to product liability 
awards in two metropolitan areas. 
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From 1965 through 1979, median 
awards doubled in Cook County, IL, 
from $59,000 to $120,000, whereas in 
San Francisco, CA, there was little 
upward movement over the same 14-
year period, with the median award 
going from $51,000 to $57,000. 

The median amount represents the 
dollar amount at the 50th percentile 
when awards are listed from lowest to 
highest in ascending order. The 
median is more appropriate than the 
average award since the average is 
misleading. A small number of very 
high awards strongly influences the 
average award figure and makes it less 
useful for comparison purposes. For 
example, in 1978, a jury awarded more 
than $127 million to a man who was 
seriously burned when a gasoline tank 
exploded in an accident involving a 
Ford Pinto. As a result of that one ver
dict, the average product-liability 
award in 1978, according to Jury Ver
dict Research, hit $1.7 million-up an 
astounding 285 percent over the previ
ous year's average. But the trial judge 
later reduced the Pinto award to $6.7 
million. Had the statistics accurately 
reflected that, they would have shown 
the average award in 1978 to be just 
19.5 percent over the previous year, 
not 285 percent. 

The average product liability award 
figure of over a million dollars, the 
current statistic often cited by indus
try leaders and the administration, is 
based on figures supplied by Jury Ver
dict Research. The administration has 
admitted that these statistics are not 
scientific and that the company's in
formation was gathered from newspa
per clippings. Furthermore, these fig
ures are not median figures and they 
do not reflect the significant reduction 
after trial which often occurs. Accord
ing to a recent press account, "they 
don't reflect reality very well." 

A 1986 study of all civil jury trials 
over the last 5 years in Greenville 
County, the largest county in South 
Carolina, refutes the notion that 
juries are running wild. In these cases, 
83.6 percent-5 out of every 6 cases
resulted in a verdict either for the 
plaintiff or the defendant in a total 
amount of less than $10,000. As a per
centage of all cases, only 1. 7 percent-
11 cases-resulted in a verdict of 
$100,000 or more. No verdict of 
$100,000 or more was rendered in any 
product liability case. Jury verdicts in 
Greenville County are 3 percent above 
the national average. 

A study of a representative group of 
State courts released in April 1986 by 
the National Center for State Courts 
found that the increase in tort litiga
tion roughly approximated the in
crease in total population with all tort 
filings increasing 9 percent and the 
population increasing 8 percent for 
the period 1978-84. According to the 
report, the data "provides no evidence 
to support the existence of a national 

litigation explosion in State trial 
courts" during the 1981-84 time 
period. 

It is true that the number of liability 
cases filed in Federal courts has in
creased significantly. But according to 
Consumer Reports, a single type of 
suit-damage claims related to asbes
tos-accounts for much of the in
crease. Last year, 4,239 of the 13,554 
product liability cases or 31 percent 
filed in Federal courts were asbestosis 
cases. Consumer Reports believes the 
large number of asbestos-related cases 
is not surprising and believes the cases 
are not frivolous: 

Asbestosis and asbestos-induced cancer 
result from many years of exposure; only in 
recent years have the consequences of long
term exposure become evident in debilitat
ing illness and death. In Consumer Union's 
opinion, people who are suffering from as
bestosis or asbestos-induced cancer <and the 
families of those who have died) deserve 
compensation. 

Finally, according to a study pub
lished in 1985, a 16-State study cover
ing 100 years found little evidence of a 
consistently upward trend in tort law
suits and the University of Wisconsin 
civil litigation research project found 
50 percent of the cases involved dis
putes of $10,000 or less and only 12 
percent involved claims of more than 
$50,000. The repeated allegations 
about the number and size of awards 
simply do not hold up in light of this 
substantial evidence to the contrary. 

SUBSTANTIVE LAW 

The task force concluded that uncer
tainties in the substantive law of prod
uct liability were a cause of the insur
ance crisis. This conclusion, however, 
was at odds with the findings of the 
legal study commissioned by the task 
force. The legal study concluded that 
State tort rules have no significant 
impact on insurance costs, and thus a 
revision of the system would not lower 
them: 

[Tlhe overall conclusion drawn here is 
that although specific tort doctrines adopt
ed by some courts can be considered inequi
table in specific cases, the total impact of 
such rules on product liability claims is in
sufficient to directly cause an insurance 
problem of the magnitude alleged. In other 
words, no inequitable doctrine or group of 
doctrines even if changed immediately, 
could produce a greater availability of or a 
lower cost for insurance. 

After studying the issue, one tort 
professor concluded that "the subse
quent easing of the crisis supports the 
legal study and undercuts the task 
force on this critical issue." If there 
were a significant connection between 
legal doctrines and product liability 
costs, the stabilization of insurance 
costs in the late 1970's would not have 
occurred at the same time that the 
substantive law of product liability re
mained unchanged. 

More recently, the same professor 
again reached the same conclusion re-

garding the relationship of tort doc
trines and the current insurance crisis: 

There is no reason to believe that the tort 
system contributed at all to the decrease of 
product-liability insurance premiums at the 
end of the last decade, or the increases 
which may currently be taking place. No 
correlation in the slightest exists between 
expansions or contractions of tort doctrine 
during those periods and the level of premi
ums. The same may be said with respect to 
the size of jury awards and settlements. 

As the legal study found, there are 
isolated instances of product liability 
cases in which the result is inequita
ble. Proponents like to cite their favor
ite horror stories. But these examples 
serve little purpose other than to dis
tort the policy debate. To base such 
sweeping Federal legislation on anec
dotal evidence is, at best, specious-at 
worst, fraudulent. 

Changes in tort law will not solve 
the insurance crisis. Indeed, in hear
ings before State legislatures, insur
ance industry representatives have de
clined to promise that the tprt reform 
measures they advocate would result 
in lower insurance premiums. In 
Washington, a number of companies 
filed for premium increases claiming 
that the State's new tort restrictions 
will not have an impact on insurance 
costs. One insurance executive stated: 
"It is clearly impossible to say if you 
adopt a certain tort reform, you will 
get an x reduction in premiums." The 
connection between the anecdotal 
cases cited by the industry, changes in 
the substantive tort law, and insur
ance costs is far too attenuated to jus
tify revision of an entire body of law 
which generally has proven to be fair 
and workable. 

LITIGATION AND TRANSACTION COSTS 

One justification offered for Federal 
product liabilty legislation is that legal 
fees paid to plaintiffs' attorneys are 
too high. Typically, lawyers who 
accept product liability cases work on 
a contingency fee basis. If they win 
the case they get a percentage of the 
case-which is usually about 30 per
cent-if they lose, they get nothing. 
This system allows injured plaintiffs 
who are not wealthy to obtain a 
lawyer. At the same time, the system 
acts as a deterrent to frivolous cases 
because attorneys are spending their 
own time and money in the case. 

Recently released figures from the 
Institute for Civil Justice state that 
plaintiffs receive approximately half 
of the costs of litigation. Any problem 
with the cost of the system is not with 
the cost of the attorney who is "in
vesting" his or her own time and 
money to win a case. The problem is 
with the defense attorney who has an 
incentive to delay the case with dilato
ry motions and thereby encourage se
verely injured plaintiffs to settle for 
less in order to get an expedited pay
ment of the plaintiff's medical and 
other costs. Meanwhile, the company 
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is making interest on money that 
would otherwise be in the hands of the 
prevailing plaintiff. 

According to calculations derived 
from a 1977 survey conducted by the 
Insurance Services Office, for every 
dollar paid to claimants. insurers paid 
an average of 42 cents in defense costs. 
while for every dollar awarded to a 
plaintiff. the plaintiff pays an average 
contingent fee of 33 cents. While I do 
not advocate wage and price controls, 
those who advocate reform of the 
system should be focusing on the 
higher defense costs. An imbalance 
would be created if the fees of lawyers 
for injured consumers were controlled, 
while not limiting the defense lawyers• 
costs. In that case, the only effect 
would be to undermine our legal sys
tem•s guaranteed right of access to 
justice. 

OVERVIEW OF THE CURRENT SYSTEM 

What little information we do have 
about the current product liability 
system provides an interesting per
spective: the system is generally fair 
and workable. According to one study. 
approximately 73 percent of the 
bodily injury claims and 83 percent of 
the property damage claims are set
tled without the filing of a lawsuit. 
Only 3.5 percent of claims go all the 
way to a court verdict. and in those 
cases. fewer than 25 percent of defend
ants are found liable. Thus. 96.5 per
cent of product liability claims are re
solved before the verdict and more 
than 75 percent of plaintiffs lose in 
cases in which a verdict is reached. 
The American bar Foundation, in a 
study of seven counties from across 
the country, found that the percent
age of cases in which the plaintiff was 
successful ranged from 28 percent to 
56.3 percent. So. we know that it is dif
ficult to win a product liability lawsuit 
when the case goes to trial and verdict. 

The studies to date show that puni
tive damage awards remain infrequent. 
particularly for product liability. and 
that damages decided upon by the 
jury are often substantially reduced. 
The truth of the matter is that if 
actual damages are not sustained by 
the evidence. they are lowered at the 
insistence of the judges themselves 
who would otherwise order a new trial. 
And what about those million dollar 
awards by juries? In more than two
thirds of the cases with million dollar 
awards over the past 14 years, the 
plaintiffs have suffered gross and seri
ous injuries or death. 

We also have been told that many of 
the individual jurisdictions are experi
menting with programs such as arbi
tration programs and are successfully 
speeding up the consideration of cases. 
Ninety-eight percent of civil cases 
pending in my own State of South 
Carolina, for example. have been 
pending for less than 1 year. 

Certainly, juries sometimes-and it 
seems increasing-award damages 

against institutional wrongdoing. For 
example, in the University of Georgia 
case. the plaintiff was awarded $2.5 
million against the university, al
though the amount was later reduced 
by over half of the original award. The 
plaintiff alleged that she was fired in 
retaliation for speaking out against 
preferential treatment of athletes on 
scholarship. The jury decided that the 
institution was liable for wrongdoing 
and felt that a large damage award 
was necessary to prevent this situation 
from occurring there or at any other 
institution in the future. Some re
searchers have hypothesized that 
plaintiffs receive large jury awards be
cause jurors view certain defendants 
as having "deep pockets." However, 
interviews with jurors in Federal and 
State courts in southeast Pennsylvania 
revealed no significant finding that 
awards were based on the ability of 
the defendant to pay. The jurors' deci
sions rested primarily on their consid
eration of whether the plaintiff de
served to win based on the facts of the 
case and the applicable law, as well as 
the necessity to deter misconduct. 

When a product liability case goes to 
trial. the jury is not impaneled for the 
purpose of giving away someone else's 
money. Rather. it is charged with the 
administration of justice. These juries 
are composed of our friends and neigh
bors. who conclude, some of the time, 
that the defective products involved 
and the injuries sustained require 
compensation. And it is our friends 
and neighbors-who work for a living 
and know the value of a dollar-who 
occasionally conclude that punitive 
damages are justified when the de
fendant has engaged in outrageous be
havior. 

There are countless examples illus
trating how our product liability 
system. has provided incentives for the 
development of a safer society. Prod
uct liability lawsuits can be credited 
with. among many other examples. 
the elimination of cancer-causing as
bestos as a common building material. 
The trial process also has prompted 
State and Federal agencies to promul
gate and enforce more vigorous safety 
standards for many products. With 
the opportunity to compete on the 
free market goes the duty to produce 
products that are not unreasonably 
dangerous as well as the responsibility 
to make reparation for any harm 
caused when that duty is neglected. 
Because we have a system which en
forces this ideal. we can proudly state 
that ours is the safest nation on the 
planet. 

CONCLUSION 

The U.S. Senate should not pass leg
islation to codify product liability tort 
law without any comprehensive data 
to demonstrate. first. that such legisla
tion is necessary. and second, that 
such legislation will work. 

Do we know what we are getting 
into? Based on the scant statistical evi
dence provided by proponents of this 
legislation. the answer to that ques
tion is: "obviously not:• We don't 
know whether the enactment of this 
legislation would affect insurance pre
miums, or whether there is any con
nection at all between insurance pre
miums and tort law. We don•t know 
the burden we would create for the 
State courts to administer such legisla
tion. We don•t know how it would 
affect the development of safe and re
liable products. In other words, the 
committee has chosen to close its eyes, 
say a few prayers. and go for broke. 
While I agree that successful govern
ment depends on the willingness of its 
leaders to engage in bold experimenta
tion, the Product Liability Reform Act 
represents a recklessness this Nation 
cannot afford. If we must attempt to 
tinker with the product liability 
system. then let us do so armed with 
the facts and with an eye toward the 
protection of our society from unsafe 
and dangerous products. 

If any problems exist with the prod
uct liability tort system, we are not 
going to solve them with legislation of 
this type. The bill should be rejected. 

I yield the floor. 

EXECUTIVE SESSION 
The PRESIDING OFFICER. The 

hour of 1:30 p.m. having arrived, the 
Senate will now resume executive ses
sion to consider the nomination of 
William H. Rehnquist to be Chief Jus
tice of the United States. 

Under the previous order the time 
between 1:30 p.m. and 3 o'clock p.m. 
shall be equally divided between the 
chairman and ranking minority 
member of the Judiciary Committee 
or their designees. 

The Senate resumed consideration 
of executive business. 

Mr. KASTEN. Mr. President, I sug
gest the absence of a quorum. and I 
ask unanimous consent that the time 
be equally divided. 

The PRESIDING OFFICER. With
out objection is so ordered. 

The clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 

0 1340 
Mr. DOLE. Mr. President. I ask 

unanimous consent that further pro
ceedings under the quorum call be re
scinded. 

The PRESIDING OFFICER. With
out objection. it is so ordered. 

NOMINATION OF WILLIAM H. 
REHNQUIST TO BE CHIEF JUS
TICE OF THE UNITED STATES 
Mr. RIEGLE. Mr. President. I rise to 

express my view on the Rehnquist 
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nomination which we will be voting on 
later in the afternoon today. 

I have not spoken before on this 
issue, but I have been studying it and 
following it with great care going back 
to the hearings this year, the prior 
hearings when Justice Rehnquist ini
tially went on the Court, and with a 
careful examination of his record both 
on the Supreme Court and prior to 
that time through his professional 
career. 

Having done so and having had the 
opportunity now to listen to a number 
of my colleagues who serve on the Ju
diciary Committee and who went 
through the hearing process, I rise 
today to express my own judgment 
and conclusion on this nomination. 

I have been in the Congress 20 years, 
and this marks 10 years, the end of 
this year, in the U.S. Senate. I have 
tried to recall a nominee we have had 
before the Senate for confirmation 
that has been more troubling in my 
mind than this one. There have been 
some others that have been troubling 
that I have voted against, some in my 
own party, some in the other party. I 
do not cast those votes on the basis of 
party as I think that recitation itself 
indicates. But as I reflect on all the 
judges who we have had to confirm, I 
do not recall a choice that I think is 
more disappointing or falls shorter of 
what is needed in an extraordinary po
sition of responsibility in our Govern
ment than Justice Rehnquist. 

Along with the President and Vice 
President, the Chief Justice of the 
United States, which is a lifetime ap
pointment, is one of a tiny handful of 
Federal officials who serve at the 
highest level of trust and importance 
in our democracy. In a nation of over 
240 million people, when we have an 
opportunity to select a Chief Justice
we have only had 15 in our entire na
tional history-the obligation is to 
look across the length and breadth of 
our country to find someone of such 
extraordinary stature and respect and 
all the other qualities that you would 
want to see in a top government offi
cial that when that person is named 
and confirmed and goes to serve in 
that capacity there is an outpouring of 
support and good feeling and good will 
across the country. It should never be 
less than that, in my view, for a posF 
tion as important as this one. 

But I do not see that kind of feeling 
in the country, and I understand why. 
I am not able to feel it within myself 
because, as I say. I find this to be a sad 
and disappointing choice. It is a flawed 
choice, flawed in several ways, and one 
that I think will damage our country 
in a number of ways over a period of 
many years in the future. 

Probably the cornerstones of our de
mocracy when all is said and done is 
the idea that as citizens we make the 
laws. We are a self-government, a citi
zen government, and once we have 

made the laws which govern us, we 
will have equal justice when anything 
arises that applies those laws to us; 
that if a matter arises which takes us 
into court or in some way involves us 
with the law, our standing under the 
the law will be complete in terms of 
what the Constitution provides and it 
will be equal to that of any other 
person in our society. So that on the 
one hand, we have the ability as par
ticipating citizens to build the law and, 
on the other hand, we have the cer
tain guarantee that we will be meas
ured equally by those laws. 

One of the .defects in· the way our 
system actually works is that very 
often under our legal process you get 
the justice you can pay for. By that I 
mean if you are well situated finan
cially so that you can hire the best 
lawyers and have them go to work for 
you and they are competent and they 
go in and they work for you, you can 
get a measure of justice that is not 
available in the same degree to some
one else who may not have the knowl
edge of the law or would not have the 
money to be able to hire the top legal 
talent in the country to defend them 
in a legal proceeding. 

So the effect of the working of the 
law in this country is very uneven and 
unequal because of the nature of how 
the system works, in how you get and 
pay for legal counsel. That is why at 
the Federal level we have set up the 
Office of Legal Services to try to make 
sure that people who do not have the 
money receive some measure of repre
sentation so they get equal access to 
the law and get a fair judgment. That 
does not work very well. It works very 
imperfectly, and many people do not 
get competent and adequate represen
tation in.a legal sense. 

D 1350 
I am deeply troubled about that. I 

think that in a society where you have 
large numbers of people who are eco
nomically disenfranchised, many times 
because of poor education or circum
stances of poverty or circumstances of 
discrimination or other factors that 
may attach to them, they are in a cir
cumstance where they cannot hope to 
get adequate representation under our 
system of law in this country. 

So, yes, we can engrave across the 
front of the Supreme Court "Equal 
justice under law," but we are not able 
as a society to really produce that on a 
broad scale across the country. 

For example, with people of very 
modest financial circumstances and 
maybe limited education, who do not 
understand the law and cannot afford 
to hire expensive legal talent, when a 
legal issue arises in their lives, I 
wonder how they feel about the 
degree to which they are actually able 
to have equal justice under law. I 
think they feel that it is not available 
to them, because, as a practical 

matter, most often it is not. So I think 
they have a different view of how they 
fit into our society. Unless we make a 
concerted effort to bring them in, in a 
full way, to put them on an equal 
standing with everyone else, there is a 
faultline which runs through our 
system of equal treatment under the 
law. That is what we find today. 

For those people who feel that they 
are on the outside looking in and for 
whom the legal system does not really 
work in a meaningful or effective way, 
I am not sure how much stake they 
feel in our society. I do not know how 
much stake they feel in our system of 
laws, in our system of justice. 

I can see how a feeling could arise in 
a person that if the system were 
stacked in such a way that it did not 
work for them, they would not feel a 
sense of commitment and investment 
to that system. I think it might lead to 
a state of mind where people would 
figure that the cards are stacked the 
other way, that maybe the law does 
not matter, because it does not work 
for them when it should in a proper 
sense, that it is something so distant 
and almost alien that it really is sepa
rate and apart from what their life is 
about. 

I think that is a dangerous condition 
to have with any number of citizens, 
let alone the large number of citizens 
in our country. We have that in our 
society today, if we want to be honest 
about it. 

How does this relate to Justice 
Rehnquist? I think that if you look at 
the pattern of incidents that have 
been cited and developed in the Judici
ary Committee hearings, his pattern 
of decisions over the years as a sitting 
Justice, and his personal conduct prior 
to becoming a Justice of the Supreme 
Court, you see a person who consist
ently, time after time, almost without 
exception, has gone to great effort to 
·make it hard for people to get equal 
treatment under the law. 

When somebody engages, for exam
ple, in a voter intimidation program
in fact, is the mastermind of a voter 
intimidation program-to try to dis
courage people from voting, I do not 
know what more fundamental act 
there is in our democracy, if it is a 
working democracy, than the right to 
vote and the fact that people develop 
an opinion to go to the polling place 
on election day and vote for the 
people who will be in governing posi
tions-

Mr. HATCH. Mr. President, will the 
Senator yield? 

Mr. RIEGLE. Not at this time. 
. Mr. HATCH. Just on one point. The 
Senator is misstating the testimony. 

Mr. RIEGLE. I do not want to be 
discourteous to my friend, but I do 
want to make my statement, and then 
I will be happy to yield for any 
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number of points the Senator wishes 
to make at the end. 

The PRESIDING OFFICER. The 
Senator from Michigan has the floor. 

Mr. THURMOND addressed the 
Chair. 

Mr. RIEGLE. Mr. President, I do not 
want to be disrespectful, but I do not 
want to yield the floor. 

Mr. THURMOND. I just want Sena
tor HATcH to take my place. 

The PRESIDING OFFICER <Mr. 
DURENBERGER). The Senator from 
Michigan. 

Mr. RIEGLE. To engage in a voter 
intimidation program, to try to inter
ject yourself between a person who is 
going to vote and their ability to vote, 
to operate in that fashion is about the 
most undemocratic act I can imagine
especially when it is carried out 
against people who are most often 
found in minority circumstances in 
our society, whether they be Hispanic 
people, black people, or other people 
who might otherwise have some large 
measure of difficulty with the voting 
process, or particularly with language 
problems or may be feeling uncomfort
able about being able to go in and be 
understood and get their ballot and 
vote. 

For anybody to inject themselves in 
the middle and try to discourage some
body from voting, to try to frighten 
somebody away from the voting 
place-what an act of arrogance that 
is. What an act of personal arrogance 
that is. Not only to mastermind a plan 
like that, but then to go out to the 
voting places, as a number of eyewit
nesses have reported, and to personal
ly inject yourself in that process, with 
the purpose in mind of frightening 
somebody away from the voting place, 
so that they are unable to vote and to 
cast the judgment they have 
reached-what level of arrogance does 
that require, for someone to feel that 
their notion of what the outcome of 
the election to be is so certain and so 
pure that they feel empowered to 
come to the voting place and try to 
discourage and stop the voting partici
pation of another citizen? I have a 
very hard time even understanding 
how that kind of mind works. 

Justice Rehnquist was involved ac
tively in that kind of voter intimida
tion. He helped design the plan. He 
went to the voting place. He gives eva
sive and unclear answers as to his 
direct personal involvement in con
fronting voters, but we have a number 
of witnesses of stature who have come 
before us to testify that in fact he not 
only served as a mastermind, which he 
acknowledges, in terms of putting to
gether a voter intimidation program, 
but also was directly involved, himself, 
in confronting voters in an effort to 
frighten them away from the voting 
place. 

That is not an isolated incident. 
That is just one area of conduct and 

behavior in a larger pattern that is 
consistent over a long professional 
career. 

Here is a man who, in other activi
ties, has behaved in a fashion to try to 
prevent people from being able to 
have any full measure of justice under 
the law in this country. There is the 
case of the Justice Jackson memo, and 
it has been cited several times. I will 
not read it again into the REcoRD. The 
language of that memo, prepared for 
Justice Jackson, which Justice Jack
son's long-time personal secretary says 
did not reflect the views of Justice 
Jackson, which Justice Rehnquist said 
was the case, but was in fact Rehn
quist's own views-that memo says in 
effect that it is all right to stay with 
school segregation; it is all right to ba
sically separate our educational facili
ties on the basis of race. 

I am deeply troubled that, first of 
all, he could have that view, could gen
erate that view. I am troubled about 
his explanation about it after the fact. 
I do not find his explanation believ
able. 

And that is just one of many in
stances where I think his testimony 
just is not believable. It just is not be
lievable. It is inconceivable to me that 
he could recall with precise knowledge 
in an area where he wants to shed re
sponsibility, an event that goes back to 
the early fifties and he has in a sense 
a perfect recall in that situation, but 
then we come several years ahead in 
the future to a more recent time 
where he was directly involved in the 
Laird versus Tatum issues in terms of 
domestic surveillance and he cannot 
remember anything. His mind and his 
memory is virtually completely erased 
in that area. So that back a long time 
before on what would seem to be a rel
atively minor matter he has a perfect 
recollection and you come forward 
much later in time on an area where 
he was in charge of the effort and was 
in charge of the Department, and very 
serious policy and practice decisions 
were being made and carried out, and 
he has no recollection. 

I just find that very hard to believe 
and I do not believe it, I am frank to 
say. 

You know one thing you have a 
chance to see over a period of time in 
Congress-for me it has been 20 
years-are lots of witnesses. I dare say 
like my colleagues who served that 
length of time, I probably have spent 
thousands of hours of committee ses
sions listening and conducting the 
cross examination of witnesses of all 
sorts and types. After a while you de
velop an ability, I think, to judge quite 
well whether witnesses are telling the 
truth, whether they are withholding 
information, whether they are being 
deliberately vague, whether they fall 
back on the Watergate language of "I 
have no recollection," which is the 
way if you want to withhold some-

thing, with conscious knowledge to 
avoid a perjury charge, those are the 
words you have to use. Those are the 
words you use. You do not say "No, I 
didn't do it," if you knew you did it. 
You say, "I have no recollection," and 
then you are off the hook. Those are 
the legal words, words of art that 
allow you the chance to evade the situ
ation without putting yourself into a 
situation of perjury. 

So that does not make any sense. 
But in the role that he necessarily 

had to have as the Director of that di
vision within the Justice Department 
on Laird versus Tatum, we still do not 
have the answers on that and we 
ought to have the answers on that. 

I am deeply troubled about the fact 
that he was involved in that activity. 

There again there were people 
during that period of time who had se
rious reasons for opposition to the war 
in Vietnam. In fact, that became ulti
mately the majority view of this coun
try and we got out of Vietnam because 
the people finally figured out it did 
not make sense and we had been lied 
to by our own Government, and the 
people who got out front early and 
took those views, and were subject to 
Government direct intimidation and 
harassment should never have had to 
be faced with those circumstances. 
This man was one of the architects of 
that activity. That much we know, but 
we cannot get the facts because this 
administration will not release the in
formation that I am sure exists, that 
could throw light on this, and he has 
no recollection because his mind some
how got erased in that area. I do not 
believe that. I just do not believe that. 
I just do not believe that is the case. 

There are a number of other specific 
situations that I think are equally 
troubling if you look at the pattern of 
decisions on the bench over a period of 
time. 

It is almost impossible to find a situ
ation where a citizen of low standing 
or inconsequential standing in terms 
of his or here personal circumstances 
where they have come in seeking jus
tice and some redress of a grievance in 
terms of the effect of the law in their 
life and circumstances, that this Jus
tice can find the way to give a measure 
of justice to that person. Other Jus
tices equally conservative have found 
a way to do that in any number of 
cases, but almost never does this Jus
tice find a way to do that. 

So, one is left, I think, by looking at 
this record over the long period of 
time of saying that you cannot con
vince yourself-! am not able to con
vince myself -that he believes in one 
standard of justice equally applied for 
all citizens in this country. And if he 
becomes the Chief Justice and takes 
on that enormously elevated position 
of power, influence, responsibility, and 
symbolism, and the symbolic message 
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to the whole country is this is the best 
we have. this is the person who is 
going to epitomize equal justice under 
the law in the United States. I can see 
why a large number of people in this 
country who are knowledgeable about 
the background and the facts that 
relate to this candidate would walk by 
the Supreme Court and have a very 
bad feeling about it. that it was a con
tradiction. it was a contradiction about 
the way our system is supposed to 
work. it is a contradiction about the 
way we say our system will work. and 
in fact we have put someone there 
whose entire history is contra:ry to the 
notion of equal justice under the law. 

Frankly. I think the latest examina
tion of this man's record is compelling 
enough that he ought not to be on the 
Supreme Court at all. but he is and 
that cannot be changed. but I find 
nothing in his record. absolutely noth
ing in his record. that suggests that he 
meets a higher standard that one 
would hold for the office of Chief Jus
tice. I find no distinguishing charac
teristic that would say across the 
broad sweep of our society. this is the 
one individual or this is 1 of 20. or 1 of 
50, or 1 of 100. the finest ones that we 
can find to come in and be the Chief 
Justice of the Supreme Court and ad
minister the Court and in a sense 
become the most powerful symbol of 
what justice in this country means to 
rank and file citizens. 

He is not even close in terms of that 
kind of standard of measurement. In 
fact. I think what we have here is a 
choice that as I say is sad and discour
aging, but I think more than that it is 
designed to create a lot of the polariz
ing feeling that in fact has been cre
ated and will continue to be created 
because I think large numbers of 
people in this country. with justifica
tion. will feel they cannot get a fair 
shake out of this man in this Court if 
he is running it. And that is what I 
think based on the record. In fact. the 
way I see the Constitution and I think 
the bulk of the people of this country 
see the Constitution. I do not think he 
is fairminded with respect to equal 
standing under the law. and I worry 
about a young person. let us say a 
young black person living in this town. 
standing out in front of the Supreme 
Court chamber and looking up at that 
magnificent building and wondering if 
he or she is going to get the same 
measure of justice from that Supreme 
Court that everybody else in th society 
is going to get. 

I do not have that sense of confi
dence about this Justice because his 
entire pattern of professional conduct. 
history. and decisionmaking is to the 
contrary, that there will not be one 
nice even level standard out there but 
in fact we will have something far dif
ferent than that. We will have two 
standards of justice. Those who are in 
circumstances where they have the 

ability to go out and hire the top law
yers. and so forth. will get one kind of 
treatment. and the other people can 
essentially fend for themselves. 

I do not believe in that. I do not be
lieve that is what our Supreme Court 
is all about. I do not believe that is 
what our system is about. 

So in a sense, this choice. made as it 
was late in the year, I think was delib
erate to rush the proceedings, to 
squeeze us up against the closing of 
the session of Congress, to not run the 
risk of the Democrats taking control 
of the Senate and running the Judici
ary Committee so that if this appoint
ment were to come next year we would 
have a far more searching inquiry, and 
a feeling that it ought .to be avoided at 
all costs. So we get the timing of this 
situation coming now where we have 
been forced, I think, to move much 
faster than prudence would dictate we 
ought to move on an appointment of 
this importance and a record that I 
think is as questionable and I think is 
sad in so many respects as this is. 

I will just say one or two other 
things and then I will yield the floor. 

Some make the point that the Presi
dent of the United States ought to be 
able to name anyone he wants to any 
job that is within his power of ap
pointment. Under the strictures of the 
law, I suppose that is right. He can 
send up any nomination that he 
wishes. 

But the reason we go through this 
process is because our ability to advise 
and consent requires us to make an af
firming judgment. He does not make 
that decision by himself. He has to 
make that decision in concert with the 
United States Senate. 

The Senate can, if it chooses, decide 
that it is a bad choice and turn it 
down. 

I think you will see today when the 
final votes are cast there is a very sub
stantial number of people in this body 
who are disturbed enough by this 
nomination that they intend to vote 
against it and will vote against it. I 
think when you are talking about a 
third branch of Government, the judi
cial system, the highest ranking posi
tion, the independent branch of Gov
ernment, the President is not auto
matically entitled to his appointments 
necessarily, and even brings into ques
tion the independence of that third 
branch of Government. He has the 
right to appoint but we have the 
equally proper right to assess that 
nominee and to make the judgment as 
to whether that nominee measures up 
or not. 

This nominee does not measure up. 
This nominee does not inspire the 
kind of feeling across this country 
about our system of justice and how it 
works that we ought to have coming 
from the person who is the Chief Jus
tice. This nomination falls far short of 

that. It is, as I say. a disappointing 
one. 

I guess my final thought is this to 
the people of the country. Assuming 
that this nomination is confirmed 
today, and it looks as if the votes are 
there. I am sorry to say, we may go 
through a period of great difficulty in 
"terms of the pattern of decisions that 
we see coming from the Supreme 
Court because the Chief Justice does 
have an extra measure of power by 
virtue of the uniqueness of that posi
tion. We may see a period where un
fortunate decisions are forthcoming, 
that injure people in this country and 
injure our ability to provide equal jus
tice under the law. 

If so, we are going to have to get 
through that period. We are going to 
have to get through it as best we can, 
and I think we can. But it is wrong to 
have this imposed upon the country. 
The President has made a serious 
error of judgment here and we ought 
not to compound it by confirming this 
no.minee. 

Mr. President, I yield the floor. 
Mr. HATCH. Mr. President, I have 

heard a lot of remarks about Mr. Jus
tice Rehnquist from the beginning of 
his announced nomination by the 
President to this very instant. Most of 
the criticisms of Justice Rehnquist 
have been effectively rebutted before. 

I have. however, been curiously in
trigued by much of what the distin
guished Senator from Michigan has 
said, from calling him a mastermind in 
the voter challenging approach to 
saying that had the Democrats been in 
control of the Senate this inquiry 
would have been much more searching 
and much more in detail, and all the 
other comments in between. 

You know, sometimes I do not think 
this is a nomination proceeding. I 
would call it a "Rehnquisition," be
cause of the. I think, intemperate re
marks which have been made, some of 
the inaccurate remarks that have been 
made, the distortions that have been 
made, the misrepresentations that 
have been made, the, I think, distor
tion of his written opinions and of his 
actual approaches that he has taken 
since he has been on the bench. And 
they have all effectively been rebut
ted. 

How much more searching could this 
"Rehnquisition" have been? I cannot 
imagine. I said the last time I was on 
the floor, some of these people have 
left no stone unthrown. They have 
done everything they can to destroy 
this man's reputation. And I think 
they have done it in some of the most 
heinous of ways. 

Let me just move to one aspect of it. 
Critics of Justice Rehnquist-and the 
prior speakers have been no exception 
to this-have relied heavily on a letter 
from Prof. Geoffrey Hazard to main
tain that the Justice should have re-



September 17, 1986 CONGRESSIONAL RECORD-SENATE 23733 
cused himself in the Laird versus 
Tatum case. The entire theory stated 
in Professor Hazard's letter has no 
basis in the law or the ethics standards 
as they existed in 1972. 

In earlier remarks, I have examined 
28 H.S.C. 455 which would have re
quired Justice Rehnquist to recuse 
himself if he had been "of counsel • • • 
a material witness • • • or had a sub
stantial interest." He had no financial 
interest, was not involved even in an 
advisory role in the preparation of the 
Laird case while at the Department of 
Justice, and, of course, was not a mate
rial witness in the case. He did not 
commit any legal violation, nor did he 
participate directly. 

Professor Hazard, however, sugests 
that the ethical standards of 1972 
should have caused him to recuse him
self. This opinion has little, if any, 
foundation in the ABA standards of 
that time. Rather than repeat the 
entire text of the ethical standard on 
disqualification, I will read its primary 
requirements: 

A judge should disqualify himself in a pro
ceeding which his impartiality might rea
sonably be questioned, including but not 
limited to instances where: <A> he has a per
sonal bias or prejudice ... 

No evidence of that. 
Or a personal knowledge of disputed evi

dentiary facts ... 
No evidence of that here. 
<B> He served as a lawyer in the matter in 

controversy ... 
No evidence of that here. 
Or has been material witness concerning 

it. 
No evidence of that. 
Now, Justice Rehnquist, as has been 

discussed many times, had no personal 
knowledge of the disputed facts, 
namely the Army's actual informa
tion-gathering activities. Moreover, as 
I have stated, he told Senator Ervin 
that he had no personal knowledge of 
those facts in 1971 four times. 

Why can he not be believed by our 
colleagues? Why can they not respect 
this man? Why can they not treat him 
as an ordinary human being? Why can 
they not treat as an exceptional 
human being, which he is? 

That hearing by Senator Ervin is the 
same hearing that critics rely on as 
evidence of his personal knowledge. 
When are people going to start being 
fair? When they are going to stop dis
torting this record? 

Justice Rehnquist was not a lawyer 
at any stage of the Laird proceedings. 
In fact, he recused himself in numer
ous other cases when he had had 
merely an advisory role while at the 
department of Justice. He was not 
even an advisor, let alone the attorney, 
in the Laird case. When he was advis
er, he recused himself. Hazard says 
that the Justice should have recused 
himself "unless he was not in fact in
volved in the matter when it was in 

the Office of Legal Counsel." He 
quickly concludes, without further in
vestigation, that this would be "im
plausible" and declares that "the cir
cumstances suggest that Mr. Rehn
quist was personally and substantially 
involved" in formulating policy. The 
record, however, indicates otherwise. 

I do not know where Mr. Hazard got 
these types of feelings but he does not 
have, it seems to me, much knowledge 
about what went on nor has he given 
the Justice even the bare courtesies of 
looking at what he has had to say in 
the past. · 

The "key" 1-page transmittal memo
randum for the 1969 policy indicates 
that it was prepared by staff for Jus
tice Re?nquist's signature. Moreover, 
the entire 12-page draft memo only in
cludes one paragraph on Army surveil
lance-the entire 12-page draft. 
Where, then, does Mr. Hazard find his 
"personal and substantial involve
ment"? Justice Rehnquist's explana
tion seems much more logical and he 
should be believed over some law pro
fessor who injects himself into this at 
the last minute after 15 years. 

The Office of Legal Counsel devel
ops hundreds of policy memos every 
year-some might say thousands of 
them-most of which are highly im
portant. If anything is implausible, it 
is the assumption that Mr. Rehnquist 
simply must have "personal and sub
stantial involvement" in all of these 
memoranda. 

I challenge any Senator here to re
member all the memoranda that 
comes through his office in a week, let 
alone over a p~riod of time like this. 

I might add, otherwise, Mr. Hazard 
has no independent basis for conclud
ing that the Justice devoted himself to 
this particular policy enterprise. 

Finally, the Justice was not a mate
rial witness in the case. Moreover, he 
did not have sufficient knowledge of 
the disputed evidentiary facts to serve 
as a witness. The facts are simply not 
what Professor Hazard assumes. Let us 
look now at the ethical standard itself. 

Professor Hazard stretches to find 
within this ethical code some failing 
on Justice Rehnquist's part. He bases 
his opinion on the notion that if Jus
tice Rehnquist was involved in the 
"transaction out of which the case 
arose" he was somehow the equivalent 
of the attorney in the case. If this 
were the case, no attorney at the De
partment of Justice could ever be 
placed on the bench because they 
would have to recuse themselves in 
hundreds of cases. The ethical stand
ard says nothing about relationship to 
a policymaking process as being the 
equivalent of relationship to the case 
itself. It is not in the ethics standard 
that involvement with policymaking 
or, to use the overly broad and vague 
terms of Professor Hazard, with "the 
transaction" requires disqualification. 
The ethics code speaks of the "pro-

ceeding," meaning in this context the 
judicial proceeding or the case, it does 
not speak of a broader notion of 
"transactions." 

In fact, Mr. Hazard's statement of 
the law in his letter is clearly incom
plete in this exact question. The pro
fessor quotes the following passage 
from a law review article written in 
1970: 

Justices disqualify in 'Government cases 
which they have been directly involved in 
some fashion in the particular matter, and 
not otherwise. 

Professor Hazard omits, however, a 
later sentence from the same para
graph of that article. Let me read 
that, 

More important, Justices who have come 
from the Government do not disqualify 
merely because the particular matter in
volves a policy which, when in the Govern
ment, they may have helped to form. 

This omission is particularly puz
zling when Professor Hazard himself 
states that this article "correctly sum
marizes the law of disqualification as 
it then stood." In fact, I think this 
omission has the appearance of an 
ethical violation on the part of Profes
sor Hazard. It may be an ethical viola
tion itself to distort what really hap
pened and what the law really was. 
This professor has left out the part of 
the law that completely justifies the 
Justice's conduct. 

In short, Professor Hazard jumps to 
the conclusion that Justice Rehnquist 
was "personally and substantially in
volved" in the policymaking at the 
Justice Department related to Laird. 
Now, the facts not only appear to be 
contrary, they are contrary. And any 
fair and reasonable review of them 
would have to be concluded in the Jus
tice's favor. Specifically, what little 
work was done on the issue at the De
partment seems to have been done by 
a staff attorney, not Justice Rehn
quist. Moreover, even if he were in
volved in the policymaking process, 
the ethical code of 1972 simply did not 
require disqualification for policymak
ing activity. 

Now, this is just typical of what we 
have been going through for weeks 
here since the nomination of Mr. Jus
tice Rehnquist to this elevated posi
tion. It is very disturbing to me, be
cause I believe that even though we 
may be partisans on this floor from 
time to time there is a limit beyond 
which partisanship should not go. 

I do not think that this should be an 
imposition. I do think it is legitimate 
to raise legitimate arguments. But I 
think every one of those has been 
more than refuted. I think those that 
some might feel are not fully rebutted, 
if they give this Justice the benefit of 
the doubt in the slightest sense, will 
have to go with Justice Rehnquist on 
every one of them. 
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You could spend hours on this dis

cussing the distortions, the misrepre
sentations, and the cloudings that 
have really occurred, not only 
throughout the hearings but also 
throughout the floor debate on this 
matter. I suspect if we had the time, 
and we have I think covered most of 
them and I have no doubt in my mind 
we have covered all of the arguments 
that really need to be covered with 
regard to the remarks of the distin
guished Senator from Michigan. 

You know, the word "Rehnquisi
tion" is not too far out of place here as 
I stop and think about it because that 
is what it should be. I think it is time 
to bring it to an end. I hope all of our 
colleagues will vote for cloture today, 
at least the vast majority of them, and 
then fight for this man who has spent 
15 years of his life serving the public, 
and who has the confidence of the 
American Bar Association and so 
many people who really do not agree 
with him philosophically but at least 
admit he is a great Supreme Court 
Justice. And he has done a great job 
since he has been on the Court. 

Mr. President, how much time do we 
have left on this, our side? 

The PRESIDING OFFICER. The 
Senator has 24 minutes and 10 sec
onds. 

Mr. HATCH. I yield the floor and re
serve the balance of my time. 

The PRESIDING OFFICER. Who 
yield time? 

Mr. MOYNIHAN addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from New York. 

Mr. MOYNIHAN. Mr. President, the 
managers on the matter of nomination 
on our side of the aisle are not 
present, and might I inquire on their 
behalf whether time will run against 
this side-their side-in the absence of 
someone speaking, or can we suggest 
the absence of a quorum and put that 
matter at a close to conserve the time 
remaining which can only be approxi
mately 11 minutes? 

The PRESIDING OFFICER. The 
Senator does not control the time. So 
he has no right to suggest the absence 
of a quorum. 

Mr. MOYNIHAN. Mr. President, I 
believe a Senator has a right to sug
gest the absence of a quorum regard
less of the position with respect to--

The PRESIDING OFFICER. Not 
when time is under control of specified 
Senators. And the Senator from New 
York is not one of those who controls 
the time. 

Mr. MOYNIHAN. Mr. President, out 
of curiosity, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
Senator does not have that right. That 
request would take a unanimous con
sent to do so. 

Mr. MOYNIHAN. Mr. President, I 
ask unanimous consent that I may 
suggest the absence of a quorum. 

Mr. HATCH. Mr. President, reserv
ing the right to object, if that will be 
charged to the other side, we would 
have no objection. However, we are 
prepared to debate. 

Mr. DODD. Mr. President, will the 
Senator use the microphone? I cannot 
hear. 

Mr. HATCH. Excuse me. 
We are prepared to debate. We are 

prepared to answer any questions. If 
that time will be charged to the other 
side, we have no objection. I really do 
not have any objection anyway. 

Mr. MOYNIHAN. I am next in line. 
I have an address that will take exact
ly the time remaining. I do not want 
to do that. · 

Mr. HATCH. Mr. President, I will be 
happy to lend some of our time to the 
Senator from New York. 

Mr. MOYNIHAN. Will the Senator 
yield 10 minutes to the Senator from 
New York? 

Mr. HATCH. I will be delighted to 
yield 10 minutes to the distinguished 
Senator from New York. Will that 
solve the problem? 

Mr. MOYNIHAN addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from New York. 

Mr. MOYNIHAN. I thank always 
the accommodating and distinguished 
friend who so graces this Chamber by 
his personal manner as well as by his 
substantive positions. 

Of the many memorials received by 
the Senate with respect to the nomi
nation of Mr. Justice Rehnquist as 
Chief Justice of the Supreme Court, I 
found especially compelling one that 
came from a group of law professors 
which asserted that the "conscience
searching questions" raised by the 
nomination 
are matters that every Senator must, in fi
delity, decide upon alone in a quite place 
and time, away from the political arena. 

This appeared to me to be counsel. I 
understook to follow it, have done, and 
have now reached a judgment. 

May I first state my understanding 
of the duty of the Senate in the 
matter before us. Along with any 
number of Senators I have more than 
once stated that in exercising its 
power of confirmation the Senate 
should show a certain deference to the 
wishes of the President in constituting 
his Cabinet, and generally speaking 
choosing his advisers. Whatever their 
disposition in policy matters, once in 
office their actions can only be the ac
tions of the President, and within the 
bounds of law, the President is enti
tled, indeed is expected, to act as he 
thinks best. Congress has the same 
right and responsibility. 

This practice, generally followed, is 
no more, and no less, than a commen
sensical accommodation to the system 

of checks and balances built into our 
constitutional arrangements which 
keep us ever aware of the peril of 
stalemate. 

With respect to Supreme Court 
nominations, however, wholly differ
ent standards apply. Here the Presi
dent and the Senate are jointly consti
tuting the third branch of the Nation
al Government, which is to say the 
Court. Here again a measure of accom
modation is prudent. I would like to 
think I am mindful of the President's 
preferences. I would like to think he is 
mindful of mine. But that is a consid
eration that precedes more than fol
lows an actual nomination. Once 
before us the Senate must act entirely 
as it thinks best. 

This elemental duty was, if any
thing, painfully clear to the fourth 
Congress which rejected George 
Washington's second nominee for 
Chief Justice. <This position which is 
mentioned in article 1, section 3 of the 
Constitution, but was not actually cre
ated until the Judiciary Act of 1789.) 

In the 19th century more than one 
Supreme Court nomination in four 
was rejected by the Senate. This ratio 
has been much lower in this century, 
but even so it is not uncommon for 
nominations to fail, and widely agreed 
that this is to be expected from time 
to time as Presidential views come into 
conflict with those of Senate majori
ties. In an article in the Harvard Law 
Record of October 8, 1959, Mr. Justice 
Rehnquist, then of course in private 
practice, concluded: 

It is high time that those critical of the 
present Court recognize with the late 
Charles Evans Hughes that for one hundred 
seventy-five years the constitution has been 
what the judges say it is. If greater judicial 
self-restraint is desired, or a different inter
pretation of the phrases "due process of 
law" or "equal protection of the law", then 
men sympathetic to such desires must sit 
upon the high court. The only way for the 
Senate to learn of these sympathies is to 
"inquire of men on their way to the Su
preme Court something of their views on 
these questions." 

What then are my views in this 
matter. They are not complicated. Nor 
do they rest on exclusively legal con
siderations. Rather they go to the 
matter of "sympathies"-Mr. Justice 
Rehnquist's term, and a perfectly sen
sible one. 

His critics, and I now join them, 
have drawn attention to an extended 
series of cases decided during his now 
extended service as an Associate Jus
tice in which he has taken the most 
restrictive view of claims for equality 
of treatment advanced by individuals 
or groups claiming to have been dis
criminated against or other forms of 
unequal treatment. Mr. Justice Rehn
quist has notably associated himself 
with resistance to the principle of in
corporation under which the Civil War 
amendments, as they are known, are 
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judged to have extended the guaran- thusiastically, but always, in time, 
tees of the Bill of Rights to State gov- near to unanimously the Court has 
ernments, restraining them in the . come through. Liberty has been se
same manner the Federal Government cured but equality has advanced. 
is restrained. I cannot say and do not say that this 

I would offer the thought that over advance would be put in jeopardy by 
the now near two-century experience Mr. Justice Rehnquist's appointment 
of constitutional government in the as Chief Justice. 
United States we have seen a persist- The PRESIDING OFFICER. The 
ent tension, at times almost a competi- Senator has used the 10 minutes of 
tion between the ideals of liberty on time allotted to him. 
the one hand and equality on the Mr. MOYNIHAN. Mr. President, I 
other. In this competition liberty ask for 30 seconds. 
began with a distinct advantage. The The PRESIDING OFFICER. Who 
word is enshrined in .the very pream- yields time? 
ble to the Constitution which under- Mr. THURMOND. Mr. President, we 
takes to do not have the time to spare. We will 
secure the blessing of liberty to ourselves try to give the Senator 30 seconds. I 
and our posterity. . . . yield 30 seconds. 

By contrast, the word equality is no- Mr. MOYNIHAN. I thank the distin-
where to be found in the Constitution: guished chairman. 
not in the original text, not in the Speaking of Mr. Justice Rehnquist, 
amendments. his willingness to accept the position 

We need not apologize for this. In indicates a willingness to seek out con
the history of political ideas, liberty sensus in the manner a Chief Justice 
appears well before equality, and it is must do. Even so it may not be gain
not difficult to show that it was in the said that significant groups within our 
setting of political liberty that the society see the matter otherwise. They 
claims for equality gained attention see principles put in jeopardy, matters 
and adherence. This was elementally involving liberty no less than equality, 
the case as we moved toward manhood which were thought to be settled. This 
suffrage. How could the claims of lib- is necessarily and unavoidably unset
erty be met if some men could vote tling to them. And in my view they are 
and others could not? The IJrinciple of right. This was not necessary. Any 
manhood suffrage was secured by the number of sitting Justices might have 
Jacksonians in the 1830's, and just as been chosen whose nomination would 
promptly advanced on behalf of have been unanimously acclaimed. 
women by the Ladies of Seneca Falls Other sympathies were deferred to by 
in the decade that followed. A great the choice of Mr. Justice Rehnquist. 
civil war was required to secure a These are not my sympathies. I will 
claim for black Americans, but that accordingly vote against the nomina-
too was done. tion. 

Matters hardly ended there. Great The 'PRESIDING OFFICER. The 
struggles ensued as the idea of citizen- Senator's time has expired. 
ship expanded beyond elemental free- Mr. BIDEN. Mr. President, how 
doms to positive entitlements. The much time does the minority have, the 
United States is not alone in this opponents? 
regard. Other democracies have fol- The PRESIDING OFFICER. The 
lowed much the same pattern. And minority has 8 minutes, 55 seconds. 
other democracies have also experi- Mr. BIDEN. I yield 3 minutes to my 
enced the tension between the claims colleague from-and he is going to be 
of liberty and the claims of equality exasperated by my only yielding him 3 
that abound in our polity. minutes, unless he wants to have a 

There is a tension between these two fight in the Cloakroom with the Sena
ideals, but no contradiction. We are tor from Kentucky and the Senator 
not required to choose one or the from Massachusetts. I yield him 3 
other. Americans are accustomed to minutes. 
speaking of competition as healthy, The PRESIDING OFFICER. The 
and surely this is such a case. And it Senator from Vermont. 
will remain healthy so long as both Mr. LEAHY. Mr. President, the 
claims are seen as legitimate and en- nomination of an individual to be 
sured a hearing. Chief Justice of the United States is 

More than any one thing, this is probably the most important nomina
what the Supreme Court does. Brown tion a Senator could consider. It is a 
versus Board of Education 0954), far duty we should carry out with the 
the most important and celebrated of same solemnity that we give to our 
its decisions in this century, had to do oath of office. I have given the nomi
with the fundamentally necessary de- nation to Justice William Rehnquist 
cision that separate education facili- my closest scrutiny and my most care
ties could never be equal. But ful consideration. I have cast my vote 
throughout the century the Court has in the Judiciary Committee against 
been ·dealing with issues of legislation him. I did so with some personal 
and mass organization that arise from regret because I know Justice Rehn
demands for equality of treatment. quist and I have high regard for him. I 
Sometimes reluctantly, sometimes en- could spell out a number of the rea-

sons for it but I would like to go to 
one. In my views, submitted as part of 
the minority report to Justice Rehn
quist's nomination, I set out the facts 
in the Laird versus Tatum case and I 
explained the facts and the basis for 
my opposition to-

Mr. BIDEN. Will the Senator yield 
for a moment? I ask unanimous con
sent that we extend the time of the 
cloture vote for 15 minutes to be 
equally divided. 

The PRESIDING OFFICER. Is 
there objection to the request? 

Mr. THURMOND. Mr. President, I 
reserve the right to object. I would not 
give an answer until the majority 
leader has come to the floor and ap
proved it. 

Mr. BIDEN. I apologize for the 
interruption. I thought I could get 
more time. I beg the Senator's pardon. 

Mr. LEAHY. Do I have any time re
maining, Mr. President? 

The PRESIDING OFFICER. One 
minute and ten seconds. 

Mr. LEAHY. Mr. President, I yield 
back the time to the distinguished 
ranking member. To go through and 
make any kind of sense out of Laird 
versus Tatum in a minute and a quar
ter would be a charade and a mockery. 
I will not do it. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. BIDEN. Mr. President, I yield 3 
minutes to the Seantor from Massa
chusetts. 

The PRESIDING OFFICER. The 
Senator from Massachusetts. 

Mr. KERRY. Mr. President, I ask 
unanimous consent that I be permit
ted to make an inquiry which will not 
come out of our time. 

The PRESIDING OFFICER. Is 
there objection to the request? 

Mr. THURMOND. Mr. President, 
each side has so many minutes; they 
can use theirs, we can use ours. 

Mr. KERRY. Mr. President, I would 
like to make an inquiry about time. 

Mr. THURMOND. The Senator can 
make it on their time, if he wishes. 

The PRESIDING OFFICER. An ob
jection is heard. The Senator from 
Massachusetts is recognized. 

Mr. KERRY. Mr. President, it is my 
understanding we are still having the 
cloture vote at 3 o'clock; is that cor
rect? 

The PRESIDING OFFICER. The 
Senator is correct. 

Mr. BIDEN. The Senator is correct. 
Mr. KERRY. Mr. President, I will 

yield my time back to the distin
guished ranking member of the com
mittee and reserve my opportunity to 
speak after the cloture vote, whatever 
the outcome. 

The PRESIDING OFFICER. The 
Senator from Delaware. 

Mr. EXON addressed the Chair. 
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Mr. BIDEN. Mr. President, I told the 

Senator from Connecticut I would 
yield him 3 minutes. 
· Mr. DODD. I thank the Senator for 

yielding. 
The PRESIDING OFFICER. The 

Senator from Connecticut. 
Mr. DODD. Mr. President, I would 

hope that there may be an extension 
of the time for the cloture vote so we 
may have more than 3 minutes to ad
dress this particular issue. 

Mr. President, along with my other 
colleagues, I have given this matter a 
great deal of thought over the last sev
eral weeks; I have read intently the 
transcript of the hearings of the Judi
ciary Committee; and I have listened 
with a great deal of interest to the 
debate on this floor. As you can see, I 
have waited until the latter part of 
last week imd this week to make a 
formal statement with regard to this 
nomination. It is often said here that 
votes are historic. I think we probably 
use those words describing matters 
that come before this body with too 
much frequency because, in fact, there 
are not that many historic votes in the 
course of a given legislative year. And 
yet, certainly I do not think anyone 
would disagree, given the few and rare 
occasions on which we as a body have 
already provided our advice and con
sent with regard to Supreme Court 
nominations, and even fewer when we 
have dealt with the nomination of 
someone to be the Chief Justice of the 
United States, that this is one of those 
rare historic occasions that occur in 
the history of this country. I, there
fore, approach this occasion, as all of 
my colleagues do, with a great deal of 
seriousness and solemnity. 

Mr. President, I feel that there are 
some basic tests we all ought to apply 
regarding judicial nominations-first, 
regarding the technical and legal 
skills, as well as the character of the 
individual. If a nominee cannot pass 
muster on those two tests, then we 
need not get to the question of wheth
er or not the nominee embraces and 
endorses the constitutional principle 
of equal justice and liberty for all or, 
in the case of a nomination for Chief 
Justice, whether or not the nominee 
has the ability to lead the Court effec
tively and with the great degree of 
compassion and understanding that 
every Chief Justice must possess. 

Mr. President, I ask unanimous con
sent that the vote on the cloture 
motion be extended until 3:15 with the 
time equally divided between the mi
nority and the majority. 

The PRESIDING OFFICER. Is 
there objection? 

Mr. EXON. Reserving the right to 
object, Mr. President. 

Mr. THURMOND. I reserve the 
right to object. I will have to object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. DODD. Mr. President, if I 
may--

The PRESIDING OFFICER. The 
Senator from Connecticut. 

Mr. DODD. Mr. President, with 
regard to Justice Rehnquist, I feel 
clearly on the issue of technical skills, 
as has been said over and over again, 
he passes muster on that point. Mr. 
President, I see that my time has ex
pired. I will finish my remarks on this 
nomination after the vote on the clo
ture petition is taken. 

The PRESIDING OFFICER. The 
Senator's time has expired. Who yields 
time? 

Mr. EXON. Mr. President, a point of 
inquiry? 

The PRESIDING OFFICER. Who 
yields for the purpose of an inquiry by 
the Senator from Nebraska? 

Mr. BIDEN. If it is less than 30 sec
onds, I yield. 

The PRESIDING OFFICER. The 
Senator from Delaware. 

Mr. BIDEN. I yield for the purpose 
of an inquiry for 30 seconds. 

The PRESIDING OFFICER. The 
Senator from Nebraska. 

Mr. EXON. Mr. President, one of 
the problems with the Senate is that 
when we have blacks and whites we 
cannot get time for those of us who 
have not made up our minds. You 
cannot get any time unless you are for 
or against. I think that is unfortunate. 
I would like to ask unanimous consent 
that I be allowed to proceed for 3 min
utes and no more without the time 
being charged to either side. 

The PRESIDING OFFICER. Is 
there objection to the request? 

Mr. THURMOND. Mr. President, 
personally, I would like to accommo
date all Senators. We are under re
strictive circumstances. I have con
ferred with the leader. I will have to 
object. 

The PRESIDING OFFICER. An ob
jection is heard. 

Mr. THURMOND. They knew how 
much time they had, we knew how 
much time we had, and we will have to 
restrict ours and they will have to re
strict theirs. 

Mr. EXON. I would like to ask the 
distinguished chairman of the commit
tee--

The PRESIDING OFFICER. Who 
yields time to the Senator from N e
braska? Who yields time? 

Mr. BIDEN addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Delaware. 
Mr. BIDEN. How much time re

mains under the control of the Sena
tor from Delaware? 

The PRESIDING OFFICER. One 
minute, forty seconds. 

Mr. BIDEN. Mr. President, in a 
moment of magnanimity, I will yield 
to the man who is probably going to 
vote the other way, but I yield to my 
colleague from Nebraska since I have 

no time to say anything intelligent 
anyway. 

Mr. EXON. I thank my friend for 
the consideration. I wish it was shared 
by the other side, which this Senator 
was probably going to vote for until 
today. I am going to vote in support of 
this side of the aisle on this matter. I 
have been inclined to vote for this 
man all the way along but I have been 
listening to the debate. I do not like 
the ramrodding. I do not like the fact 
that those of us who have not thor
oughly made up our minds cannot 
have a say. The reason I sought time, 
Mr. President, to explain my position 
a little further was that I do not be
lieve we have fully explored the 
matter of credibility and reliability of 
the nominee. 

I do not know how I am going to 
vote, up or down, when this comes up. 
But I have some concerns and consid
erations that I would like to bring to 
the Senate when I have time and 
when we can get off of this kick that 
right or wrong, black or white, you do 
not get any time. It is wrong. And I am 
somewhat taken aback by the distin
guished chairman of the Judiciary 
Committee, the main ramrodder, who 
would not even allow me the courtesy 
of 3 minutes. I thank my friend from 
Delaware. 

The PRESIDING OFFICER. The 
time of the Senator has expired. 

Mr. THURMOND. Mr. President, in 
response to the distinguished Senator 
from Nebraska, my good friend, I want 
to say we have already given you all10 
minutes, 10¥2 minutes of our time. 

Mr. EXON. You have not given me 
any of your time and I want the 
record to so recognize. When you say 
we, because I am a Democrat you 
assume I am "we." I am a Member of 
the U.S. Senate, and I respectfully 
remind the President pro tempore of 
that fact. 

Mr. THURMOND. Mr. President, I 
just want to say that the agreement 
was entered into; the time would be 
equally divided, and that is the way it 
has been handled. The leader of the 
Democrats, my good friend, the rank
ing member here, was handling their 
time. If the Senator from Nebraska 
wanted time, he could have gotten it 
from him, I presume. 

Mr. President, I want to say in the 
beginning there has been more distor
tion, and more assertions made about 
this nomination without foundation 
than any nomination I have handled 
in the time I have been in the Senate. 
Who is this man we are talking about? 
He is a man who served in private 
practice, he is a man who served as a 
clerk to a Supreme Court Justice, he is 
a man who was first undergraduate in 
law school, he is a man who haS been 
on the Supreme Court now for how 
long? Fifteen years. Fifteen years on 
the Supreme Court. 
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Mr. President, what do some of the 
people say who have investigated this 
man carefully? 

The American Bar Association's 
Standing Committee on the Federal 
Judiciary found Justice Rehnquist to 
be well qualified and so informed the 
Judiciary Committee. That is the 
highest rating the American Bar can 
give. They rarely give the highest 
rating. They generally give a middle 
rating. They gave this man the high
est rating they could, and it was unani
mous. It was not a divided opinion. It 
was a unanimous finding in granting 
the highest evaluation possible. 

The ABA committee interviewed all 
the current Associate Justices of the 
Supreme Court. How did they feel, his 
associates? They are not all Republi
cans. Some are liberal, way out in left 
field. They all said that they thought 
this man would be fair and would 
make a good Chief Justice. That is 
what the members of the Supreme 
Court said, the people he has sat with 
for 15 years. 

What about Federal and State 
judges? They interviewed a lot of Fed
eral and State judges. They inter
viewed 180 Federal and State judges. 
What did they say? They said he is 
well qualified, and they endorsed him. 
They should know. They describe him 
as a true scholar, unbelievably bril
liant, a very capable individual in 
every respect. He enjoys the respect 
and esteem of his colleagues on the 
Court. · 

What about some practicing attor
neys, those who have tried cases 
before the Supreme Court, those who 
are actively practicing? The ABA com
mittee interviewed approximately 65 
practicing attorneys throughout the 
United States-not in one area, but all 
over. These attorneys, including some 
who disagree with him politically and 
philosophically, spoke of warm admi
ration for him and described him as a 
very talented man, a very bright and 
able man, always well prepared, one 
who brings out the best in people and 
will facilitate the work of the Court. 
That is what the practicing attorneys 
said about him. 

Some say we ought to listen to the 
deans and the teachers and the profes
sors. So they went to them and inter
viewed 50 deans and law school faculty 
members. What did they say about 
him? They said that his legal analysis 
and writing ability were of the highest 
quality. They approved him; they rec
ommended him. 

So, Mr. President, here you have the 
American Bar, which did a very care
ful investigation. You have the Su
preme Court Justices, his colleagues 
on the Court. One hundred eighty 
Federal and State judges were inter
viewed. Very capable lawyers all over 
the country and deans and faculty 
members were interviewed. 

They went further and examined 
200 opinions Justice Rehnquist had 
written, and from those they said that 
his writings are of the highest quality. 

Are you going to rely on some group 
here that is against him because they 
do not agree with his philosophy, or 
are you going to rely on some group 
which claims he is discriminatory, 
when the preponderance of the evi-. 
dence shows to the contrary? On 
whom are you going to rely here? 

Let us go back a little. What about a 
former Attorney General under Presi
dent Carter, Judge Griffin Bell? What 
does he say about Justice Rehnquist? 
He said: 

I think he has to be tested to see if he pos
sesses integrity, ability, leadership capacity, 
intellectual attainment, and good health 
and on top of that, I would want to be cer
tain that he had a modicum of common 
sense. It seems to me that he meets all of 
these standards and the President's nomi
nee for Chief Justice should not be rejected. 
He has a public record of 15 years on the 
Court, and I think his record supports that 
same conclusion. Were I a Senator, I would 
vote to confirm Justice Rehnquist as Chief 
Justice. I would do so with a decided view 
that he would serve our Supreme Court and 
our country well. 

Mr. President, that is not a Republi
can. That is a Democratic Attorney 
General. 

What about Mr. Erwin Griswold, 
who is respected by everyone who 
knows lawyers? He was Solicitor Gen
eral under President Johnson. He said: 

. . . because of my 33 years of academic 
career, I have been quite a student of the 
Supreme Court over the past good many 
years, including the current Court. I have 
read the opinions. I think Justice Rehn
quists' opinions are able, lawyer-like, impor
tant contributions to our constitutional and 
other law. In my opinion, he is extremely 
well qualified to be Chief Justice ... 

That was stated by Mr. Erwin Gris
wold, a former Solicitor General under 
President Johnson. 

What about another former Attor
ney General, William French Smith? 
Mr. Smith gave a glowing opinion 
which is in the record. He said: 

He has made an impressive and important 
contribution to the Court and will certainly 
continue to do so. 

What about Dean Gerhard Casper, 
of the University of Chicago Law 
School? He gives Justice Rehnquist a 
glowing recommendation. He said: 

Justice Rehnquist, in terms of abilities, 
temperament, and administrative experi
ence, is well qualified to take on these tasks. 
I have known Justice Rehnquist personally 
for about 7 years and I have been greatly 
impressed by his capacity to deal with 
people and problems in a low-keyed, friend
ly, and effective manner. Justice Rehnquist 
is well versed in the institutional history of 
the Supreme Court and cares about the 
Court's role in American life. While the Jus
tice and I disagree on a fair number of sub
stantive issues, these disagreements have 
never prevented me from appreciating Jus
tice Rehnquist's great abilities as a lawyer. I 
would expect him to go about the tasks of 

the Chief Justice with true concern for the 
demands of the position. 

Mr. President, all these are very 
prominent people. 

The PRESIDING OFFICER. The 
Senator has 4 minutes remaining. 

Mr. THURMOND. Mr. President, in 
closing, I want to say this, and I will 
give the rest of the time to the distin
guished majority leader. 

I urge my colleagues to vote for clo
ture on the nomination of Justice Wil
liam Rehnquist to be Chief Justice of 
the United States. Justice Rehnquist 
is entitled to a vote on the constitu
tionally mandated responsibility of 
advice and consent of the Senate. 

Mr. President, the outcome of the 
issue of confirmation should not be de
cided by a vote on cloture requiring 60 
votes, almost two-thirds of the Senate. 
Those who oppose cloture will, in 
effect, be holding the nominee to a 
higher standard than that normally 
required. A majority vote is all that is 
needed to approve or disapprove any 
nominee, and Justice Rehnquist or 
any other nominee is entitled to that 
vote. 

I urge my colleagues, in a sense of 
fairness, to vote for cloture, and thus 
allow the Senate to work its will. 

Mr. President, I ask unanimous con
sent to have printed in the REcoRD a 
letter to me from Thomas E. Adams, 
Jr., which is self-explanatory. He re
futes the charges with respect to civil 
rights and so forth. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

SEPTEMBER 12, 1986. 
HoN. STROM THURMOND, 
Chairman, Judiciary Committee, U.S. 

Senate, Washington, D. C. 
DEAR MR. CHAIRMAN: News articles appear

ing in The Wall Street Journal on Septem
ber 10 headlined "New Questions Raised 
About Rehnquist's Role in Army Surveil
lance of Protestors" and The Washington 
Post of September 11 headlined "Rehnquist 
Role in Army Spy Case Called Unethical" 
greatly preturb me. These newspaper arti
cles wrongly charge Justice Rehnquist with 
developing an Army domestic surveillance 
program of antiwar protestors while work
ing for the Justice Department during the 
Nixon Administration. 

As the Chief of Plans and Operations for 
the Military District of Washington during 
the period February 1964 to August 1966 
and the Chief of Plans and Operations, 
Office Chief of Military History, Depart
ment of the Army <1966-May 1968), I have 
personal knowledge that Army surveillance 
activities were not only planned but were 
operational, i.e., in use, against so called war 
protestors and' additionally, so called "civil 
rights activists" prior to the Nixon Adminis
tration. Such surveillance was conducted 
specifically during the period 1964-1968 by a 
Counter-Intelligence-Corps <C. I. C.) Battal
ion assigned to the Washington area. Specif
ic surveillance of so called "civil rights activ
ists" by the C. I. C. unit was being conduct
ed prior to my assignment to the Military 
District of Washington and apparently 
<from reports submitted to me) was initiated 
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during Martin Luther King's "March on 
Washington" in the fall of 1963. At any rate 
the Army C. I. C. unit was actively conduct
ing widespread surveillance of "civil rights 
activists" in the Washington area during 
the 1964-66 period and when the so called 
war protestors commenced their activities 
those activities were also put under surveil
lance by the Army C. I. C. unit in the Wash
ington area. The Federal Bureau of Investi
gation supplied the Military District of 
Washington and the so called "War Room" 
of the Pentagon with similar surveillance in
formation during this period. During a 
meeting I attended in 1966 in the Office of 
the Attorney General of the United States 
conducted by the then Deputy Attorney 
General, Ramsey Clark, regarding the possi
bilities of rioting in the District of Colum
bia, the Attorney General directed all su.r
veillance activities to be increased. Also m 
attendance at this meeting were Assistant 
Attorney General Barefoot Sanders, the 
U.S. Attorney for the District of Columbia, 
the Chief of Police for the District of Co
lumbia, and a General Officer in charge of 
the "Army War Room" at the Pentagon. 
Following my transfer to the Office of the 
Chief of Military History in the fall of 1966 
until I retired from the Army in May of 
1968, I maintained close contact with my 
Army friends at the Military District of 
Washington; my observation was that the 
surveillance mission continued at least until 
my retirement. My statement in this matter 
can easily be documented from Army 
records. 

I trust this information might be useful in 
bringing out the real truth in Justice Rehn
quist's confirmation proceedings. 

Respectfully, 
THOMAS E. ADAMS, Jr., 

LTC U.S. Army Ret. 

Mr. THURMOND. Mr. President, 
since my name has been brought into 
this matter previously with respect to 
Justice Fortas, I ask unanimous con
sent to have printed in the RECORD my 
additional views on Justice Fortas 
when I opposed his nomination several 
years ago. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

INDIVIDUAL VIEWS OF MR. THuRMOND ON 
JUSTICE FORTAS 

Refusal to advise and consent to the ap
pointment of a Chief Justice of the Su
preme Court is a most serious action. It 
cannot be undertaken lightly, and reasons 
for such an action must be set out clearly 
and forthrightly. 

The hearings conducted by this committee 
have been extensive. There has been consid
erable discussion by witnesses and by Sena
tors of the propriety of the circuxnstances of 
this appointment, of the proper role of the 
Supreme Court in the governing of this Re
public, and inevitably, of the activities of 
the nominee himself, Justice Abe Fortas. 
This discussion has produced three sound 
and highly persuasive reasons why this 
nomination should not be confirmed: First, 
the positions taken by Justice Fortas since 
he went on the Supreme Court as Associate 
Justice have reflected a view to the Consti
tution insufficiently rooted to the Constitu
tion as it is written; second, the conditional 
wording of Chief Justice Warren's resigna
tion, in which the Senate is told, in effect, 
confirm this nominee, or the Chief Justice 
remains at his post, is indicative of a desire 

by the Chief Justice to influence the choice 
of his successor in an extraconstitutional 
manner; and third, Justice Fortas himself 
has involved himself in extrajudicial activi
ties which raise doubts as to his desire to 
maintain that degree of isolation and impar
tiality required of a Chief Justice. 

With regard to the decisions in which Jus
tice Fortas has participated, four categories 
of cases are of particular concern: Criminal 
procedure, pornography, State-Federal rela
tions, and subversive activities. 

CRIMINAL PROCEDURE 

Crime and lawlessness have become of 
utmost concern to the vast majority of 
Americans, and understandably so. The 
maintenance of public order and the securi
ty of person and property which accompany 
this order is necessarily the first require
ment of government. The Supreme Court's 
decsion in Miranda v. Arizona, 384 U.S. 436 
<1966), which freed a confessed rapist and 
completed the destruction of the voluntary 
confession in criminal cases, unfortunately 
typifies the Court's approach to criminal 
procedure. Justice Fortas sided with the ma
jority in this 5-to-4 decision. Justice White, 
in his strong dissent to the Miranda ruling, 
stated: · • 

In some unknown number -of cases the 
Court's rule will return a killer, a rapist, or 
other criminal to the streets and to the en
vironment which produced him, to repeat 
his crime whenever it pleases him. 

PORNOGRAPHY 

A society which refuses to defend its 
standards cannot preserve them. Redrup v. 
New York, 386 U.S. 767 <1967), in which Jus
tice Fortas concurred, set the stage for mas
sive reversals of obscenity convictions, Jus
tice Fortas has voted to reverse obscenity 
convictions in 35 of 38 cases since he became 
an Associate Justice. Testimony before the 
Judiciary Committee made clear that these 
decisions have opened the floodgates for 
pornographic material of all kinds and cre
ated chaos in the efforts to enforce laws 
against such material. 

STATE-FEDERAL RELATIONS 

With regard to State-Federal relations, 
Justice Fortas has shown a strong distrust 
of the States. In his dissent in Cardona v. 
Power, 384 U.S. 672 <1966>, he concluded 
that the 14th amendment left New York 
powerless to require literacy in English as a 
prerequisite to voting. In Katzenbach v. 
Morgan, 348 U.S. 641 <1966), he agreed with 
a majority that Congress could prohibit 
New York from enacting such a voting re
quirement. In Brown v. Louisiana, 383 U.S. 
131 <1966) he wrote the prevailing opinion 
holding Louisiana powerless to punish dem
onstrators who refused to leave a public li
brary. 

In Harper v. Board of Elections, 383 U.S. 
663 <1966), Justice Fortas agreed with the 
majority that Virginia was powerless to 
enact a poll tax as a voting requirement. Re
gardless of one's view of the poll tax, and as 
Governor of South Carolina, I sponsored 
legislation to repeal it in our State, Justice 
Black's dissent in this case should be noted: 

It seems to me that this is an attack not 
only on the great value of our Constitution 
itself, but also on the concept of a written 
constitution which is to survive through the 
years as originally written unless through 
the amendment process which the framers 
wisely provided. 

SUBVERSIVE ACTIVITIES 

Another category of cases in which Jus
tice Fortas' record should be noted concerns 

the internal security of this Nation. In Al
bertson v. Subversive Activities Control 
Board, 382 U.S. 70 <1965), Justice Fortas 
voted with the majority to overthrow a Fed
eral requirement that Communist Party 
members register with the Subversive Ac
tivities Control Board. In Keyishian v. New 
York Board of Regents, 385 U.S. 589 <1967), 
Justice Fortas concurred in a 5-to-4 decision 
which struck down the New York loyalty 
oath prohibiting Communists from teaching 
in the public schools. Justice Fortas also 
sided with the majority in United States v. 
Robel, 389 U.S. 258 <1967>, to overthrow a 
law of Congress prohibiting Communists 
from working in defense plants. Justice 
Fortas voted with the majority again in De
Gregory v. New Hampshire, 383 U.S. 824 
<1967>, to deny the State of New Hampshire 
the power to investigate Communist activi
ties in that State. Considering the wealth of 
knowledge Congress has accumulated on 
the Communist apparatus, distinguishing it 
from a mere political association, I find 
these decisions indefensible. 

Some have objected that prior Supreme 
Court decisions and the role of Justice 
Fortas in these decisions have no proper 
part in these deliberations. Let us recall 
these words attributed to Abraham Lincoln: 

The candid citizen must confess that if 
the policy of government upon vital ques
tions is to be irrevocably fixed by decisions 
of the Supreme Court, the people will have 
ceased to be their own selves, having to that 
extent practically resigned their govern
ment into the hands of that eminent tribu
nal. 

A second question to be considered is the 
curious matter in which Chief Justice 
Warren tendered his resignation to the 
President. In our system of checks and bal
ances, the Supreme Court is appointed by 
the President with the advice and consent 
of the Senate. There is no provision for the 
members of the Court to participate in this 
process. Chief Justice Warren, by resigning 
effective upon the qualification of his suc
cessor, has created a situation in which we 
are not called upon to fill an existing vacan
cy: If we refuse to confirm this appoint
ment, Chief Justice Warren will continue to 
serve. It is unclear just how long he intends 
to serve or whether a new President in Jan
uary may simply submit another name in 
the absence of any further action from the 
Chief Justice. If Justice Fortas is confirmed, 
the Senate will have also acquiesced in set
ting a precedent by which sitting Justices 
attempt to perpetuate their philosophies by 
influencing the choice of their successors. 
Such a precedent would be unwise and could 
accelerate the growing influence of the Su
preme Court in American government. 

Finally, we must consider certain nonjudi
cial activities of Justice Fortas which are 
relevant to this nomination. It is well known 
that Justice Fortas, prior to his elevation to 
the Supreme Court in 1965, was a man of 
great influence in the councils of Govern
ment here in Washington. His friendships 
were numerous, uncommonly influential, 
and well placed both in and out of Govern
ment. It is only natural that he acquired a 
reputation for an ability to influence the 
course of events in Government. There is, of 
course, nothing necessarily wrong in such 
an arrangement. His counsel was apparently 
sought, and freely given. Involvement in all 
branches of Government became a habit 
with Mr. Fortas. When he became a Su
preme Court Justice, he did not break the 
habit. 
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Persuasive evidence was introduced in the 

hearings that Justice Fortas transgressed 
the separation-of-powers doctrine in both 
the executive and legislative branches. The 
evidence, which came from credible sources 
and was not refuted, indicates that Justice 
Fortas participated in the drafting of Presi
dent Johnson's state of the Union message 
and in the drafting of legislation to provide 
Secret Service protection for presidential 
candidates. Such activity on the part of a 
member of the Supreme Court is improper. 
The prospect of a Justice ruling on a matter 
before the Supreme Court in which he had 
been personally involved violates both 
standards of judicial ethics and the concept 
of separation of powers. 

The testimony of Dean B. J. Tennery, of 
the law school of American University, must 
also be given the most serious consideration. 
Justice Fortas was paid $15,000 by American 
University to conduct a seminar for the law 
school. The seminar consisted of nine lec
tures during the summer of 1968. The high
est sum previously paid by the law school 
for similar services was $2,500. Justice 
Fortas was paid from a fund of $30,000 
raised for this seminar by Mr. Paul Porter 
from five prominent individuals. Mr. Porter 
is a former law partner of Justice Fortas; 
and Mrs. Fortas is still associated with the 
firm. As far as can be determined, none of 
the five individuals had any prior associa
tion with American University. Apparently 
the five are friends of Mr. Porter and/or 
Justice Fortas. All of the contributions have 
extensive business interests and are direc
tors of large corporations, any of which 
could have cases before the Supreme Court. 
One is chairman of the New York Stock Ex
change. According to press reports, one of 
the contributor's son has a conviction for 
mail fraud on appeal before the U.S. court 
of appeals. 

The role of a Supreme Court Justice is 
unique in government. A Member of Con
gress for example, is an advocate for the 
people and cannot remain indifferent to the 
outcome of causes which he believes are in 
the best interest of the Nation. A Supreme 
Court Justice cannot allow himself to 
appear to be active in public affairs. He 
cannot involve himself in situations which 
could compromise or constrict his work on 
the Court. The price of judicial detachment 
is high in human terms; but the dignity and 
authority and reserve of the Court come 
from the stature of those who are willing to 
pay the price. 

For all of the reasons outlined above, I be
lieve the Judiciary Committee should not 
have reported this nomination to the 
Senate floor. The U.S. Senate should refuse 
to concur in this appointment. 

Mr. THURMOND. Mr. President, I 
yield the remainder of our time to the 
able majority leader, Senator DoLE. 

The PRESIDING OFFICER. The 
majority leader is recognized. 

Mr. DOLE. Mr. President, we are 
about to have a vote on cloture, to end 
the debate on the nomination, and I 
hope it is overwhelming. 

I know there are some who have 
very strong differences; and I indicate, 
and I think the Record will reflect, 
that there has been an effort by the 
distinguished chairman of the commit
tee, Senator THuRMoND, and . by the 
leader to keep this as free from parti
sanship as possible. 

In my view, we have extended every 
courtesy to the opponents. We 
thought we might vote yesterday. We 
thought there might not be a need to 
file the cloture motion. I will not say 
that we have gone the extra mile. This 
is a very important nomination. I be
lieved, and I still believe, that there 
was every right to discuss it to the 
fullest. I think, for the most part, the 
debate has been on a very high level, 
and we have not wasted a great deal of 
time. But I do believe that now we 
have heard everything at least once or 
twice or three times. There are no 
bombshells lying around. 

It seems to me that it is in the inter
ests of the U.S. Senate and certainly 
in the interests of the nominee that 
we proceed to vote on the nomination. 
I know this is important. I know that 
we should not let other important 
work interfere with this nomination. 
We do have a lot of work to do, but we 
have tried to temper any effort to 
rush to judgment, with parts of at 
least 4 or 5 days on the Rehnquist 
nomination. 

D 1500 
I believe for the many, many, many 

reasons stated by the chairman of the 
committee, Senator THURMOND, who 
had done outstanding work on this 
nomination, that there ought to be an 
overwhelming vote on this cloture 
motion and following that if cloture is 
invoked we ought to dispose of the 
nomination. 

Once cloture is invoked I really do 
not. see any reason to debate it fur
ther. 

I urge my colleagues-those who are 
opposed, all right-! urge all who can 
to vote for the cloture motion. Let us 
get on with. this nomination and get 
on with the rest of our work so we can 
leave here on October 3. 

CLOTURE MOTION 
The PRESIDING OFFICER. The 

hour of 3 p.m. having arrived, under 
the previous order, the clerk will state 
the motion to invoke cloture. 

The legislative clerk read as follows: 
CLOTURE MOTION 

We, the undersigned Senators, in accord
ance with the provisions of Rule XXII of 
the Standing Rules of the Senate, hereby 
move to bring to a close debate on the nomi
nation of William H. Rehnquist, of Virginia, 
to be Chief Justice of the United States. 

Bob Dole, Strom Thurmond, Thad 
Cochran, Chic Hecht, Dan Quayle, 
James A. McClure, William L. Arm
strong, Jesse Helms, Phil Gramm, 
Mack Mattingly, Jeramiah Denton, 
Orrin G. Hatch, James Abdnor, Paul 
Trible, Malcolm Wallop, and AI Simp
son. 

VOTE 
The PRESIDING OFFICER. The 

question is, Is it the sense of the 

Senate that debate on the nomination 
of William H. Rehnquist to be Chief 
Justice of the United States shall be 
brought to a close? The yeas and nays 
are automatic under the rule. 

The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. SIMPSON. I announce that the 

Senator from Utah [Mr. GARNl is nec
essarily absent. 

The PRESIDING OFFICER <Mr. 
NICKLES). Are there any other Sena
tors in the Chamber who desire to 
vote? 

The yeas and nays resulted-yeas 68, 
nays 31, as follows: 

[Rollcall Vote No. 265 Ex.] 
YEAS-68 

Abdnor 
Andrews 
Armstrong 
Bentsen 
Bingaman 
Boren 
Boschwitz 
Broyhill 
Bumpers 
Chafee 
Chiles 
Cochran 
Cohen 
D 'Amato 
Danforth 
DeConcini 
Denton 
Dole 
Domenici 
Duren berger 
Evans 
Ford 
Goldwater 

Baucus 
Bid en 
Bradley 
Burdick 
Byrd 
Cranston 
Dixon 
Dodd 
Eagleton 
Ex on 
Glenn 

Gorton Nickles 
Gramm Nunn 
Grassley Packwood 
Hatch Pell 
Hatfield Pressler 
Hawkins Proxmire 
Hecht Quayle 
Heflin Roth 
Heinz Rudman 
Helms Simpson 
Hollings Specter 
Humphrey Stafford 
Kassebaum Stennis 
Kasten Stevens 
Laxalt Symms 
Leahy Thurmond 
Long Trible 
Lugar Wallop 
Mathias Warner 
Mattingly Weicker 
McClure Wilson 
McConnell Zorinsky 
Murkowski 

NAYS-31 
Gore Metzenbaum 
Harkin Mitchell 
Hart Moynihan 
Inouye Pryor 
Johnston Riegle 
Kennedy Rockefeller 
Kerry Sarbanes 
Lautenberg Sasser 
Levin Simon 
Matsunaga 
Melcher 

NOT VOTING-1 
Gam 

D 1520 
The PRESIDING OFFICER. On 

this vote, there are 68 yeas and 31 
nays. Three-fifths of the Senators 
duly chosen and sworn having voted in 
the affirmative, the motion is agreed 
to. 

Mr. THURMOND. Mr. President, I 
move to reconsider the vote. 

Mr. HATCH. I move to lay that 
motion on the table. 

The PRESIDING OFFICER. A 
motion to reconsider a successful clo
ture vote is not in order. 

Mr. LEAHY addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Vermont. 
Mr. LEAHY. Mr. President, a parlia

mentary inquiry: What is the situation 
now? 

The PRESIDING OFFICER. Will 
the Senate be in order now, please? 
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There is a total of 30 hours for con

sideration of the nomination. Senators 
may speak for up to 1 hour each. 

Mr. LEAHY. Thank you, Mr. Presi
dent. 

Mr. President, before the-was the 
majority leader seeking recognition? If 
he was, I would certainly yield to him. 

Mr. DOLE. I am just standing 
around. 

Mr. LEAHY. Mr. President, if we 
could have order. 

The PRESIDING OFFICER. The 
Senate will be in order. 

The Senator from Vermont. 

NOMINATION OF WILLIAM H. 
REHNQUIST TO BE CHIEF JUS
TICE OF THE UNITED STATES 
Mr. LEAHY. Mr. President, prior to 

the cloture vote, I had attempted to 
spell out my feelings about the Laird 
versus Tatum case, and others. I did 
not feel it would be fair, either to the 
Senate or to myself, to go into such 
complex a matter in a minute or so 
that might be available. I would like to 
go into that now. 

Justice Rehnquist has many quali
ties that I consider important for a 
Chief Justice. Among these are his 
keen intellect and legal skills, and his 
considerable experience as an Associ
ate Justice, which gives him a great 
understanding of the workings of the 
Court and an appreciation for the re
sponsibilities of the Chief Justice. 

But there are other equally impor
tant qualities requisite to being Chief 
Justice. And they are in these areas: in 
credibility, in judgment, in sensitivi
ty-

The PRESIDING OFFICER. Will 
the Senator please withhold? The 
Senate will be in order. The Senator 
has a right to be heard. 

Senators please take their conversa
tions to the rear of the Chamber. Will 
the Senate please be in order? Sena
tors please take their conversations to 
the rear of the Chamber. 

Mr. RIEGLE. Mr. President, the 
Senate is still not in order. I wonder if 
the Chair would restore order so we 
can hear the Senator. 

The PRESIDING OFFICER. The 
Presiding Officer is aware of that. The 
Senate will be in order. The Sergeant 
at Arms, too, will try to accommodate 
the galleries in trying to maintain 
order. 

The Senator from Vermont. 
Mr. LEAHY. I thank the Chair for 

restoring order. I realize that, on what 
has been really one of the more mo
mentous votes of this year, there is, 
understandably enough, a fair amount 
of confusion both in the galleries and 
on the floor. I do appreciate the Chair 
restoring order. 

Earlier this afternoon, I said that in 
the Judiciary Committee I had cast 
my own vote against Justice Rehn
quist as a member of that committee. I 

did so with some personal regret, be
cause I know him and I have a high 
regard for him. 

I have, however, voted for cloture 
here this afternoon, and I did that be
cause I felt that this is an issue that 
should come to a conclusion and that 
the Senate should vote on it. I feel 
that President Reagan is entitled to 
have a vote up or down in this body 
and that we should carry out our con
stitutional duty to advise and consent 
on this nomination. 

And so, in that regard, Mr. Presi
dent, I would like to discuss the main 
reason I voted against Justice Rehn
quist in the Judiciary Committee. 

Justice Rehnquist has many quali
ties that I consider important for 
Chief Justice. Among these are his 
keen intellect and legal skills, and his 
considerable experience as an Associ
ate Justice which gives him a great un
derstanding of the working of the 
Court and an appreciation for the re
sponsibilites of the Chief Justice. 

However, there are other, equally 
important qualities requisite to be 
Chief Justice, and it is in these areas
credibility, judgment, and sensitivity
that I believe Justice Rehnquist falls 
short of the standard we should 
employ. 

At the outset, let me say that I do 
not believe that a nominee's philoso
phy should be the ultimate factor in 
carrying out our responsibility to 
advise and consent. As long as a nomi
nee is otherwise qualified, philosophy 
should not be a consideration unless 
that philosophy undermines funda
mental principles of constitutional 
law, or his or her adherence to ideo
logical principles is so fervent that the 
nominee cannot judge impartially. 

President Reagan, like any Presi
dent, is entitled to appoint judges who 
share his philosophy. Indeed, Justice 
Rehnquist himself acknowledges that 
he very well may be the most conserv
ative member of the Court. Yet the 
fact that Justice Rehnquist's ideology 
or judicial philosophy differs from my 
own played no part in my decision to 
vote against him. 

Justice Rehnquist's ownership of 
property in Vermont was also explored 
in the hearings. The warranty deed on 
that property includes a restrictive 
covenant barring the sale of the prop
erty to any member of the Hebrew 
race. 

While I am disturbed that as a sit
ting Supreme Court Justice, Justice 
Rehnquist did not question the exist
ence of this clause in the deed at the 
time he bought the property, I find no 
evidence in Justice Rehnquist's back
ground that he is either racist or anti
Semitic. I accept Justice Rehnquist's 
assurances that he finds the covenant 
repugnant, and that he will move ex
peditiously to have it removed from 
his deed. 

I raised this issue during the hear
ings because the Chief Justice of the 
United States is the person who, per
haps more than any other, embodies 
our principles of justice. Because of 
that important role, I believe-and 
Justice Rehnquist agreed with me 
during his testimony-that it is vital 
that he avoid even the appearance of 
racial or religious hostility. 

Another important issue raised 
during the Judiciary Committee hear
ings on the Rehnquist nomination was 
whether he participated in efforts to 
challenge minority voters in the early 
1960's. Based on my observation of the 
witnesses and my review of the testi
mony, I believe that the memories of 
both Justice Rehnquist and of many 
of those who testified against him are 
faulty. 

I can understand the position of 
those of my · colleagues who are con
vinced of Justice Rehnquist's partici
pation in voter challenges and based 
their decisions on this point. I can ap
preciate the opinions of my colleagues 
who are equally convinced that Justice 
Rehnquist was not involved in this 
reprehensible activity. Without clear 
and convincing evidence, I felt that 
this issue could not form the basis for 
my decision on Justice Rehnquist's 
nomination. 

The axis upon which my decision to 
vote against Justice Rehnquist's con
firmation ultimately turned was his 
decision not to recuse himself in the 
Supreme Court's 1972 decision in 
Laird versus Tatum. That case in
volved a first amendment challenge to 
the Army's program of conducting do
mestic surveillance of persons engaged 
in lawful antiwar demonstrations. The 
Supreme Court ruled in a 5-to-4 deci
sion that the facts underlying the case 
presented a nonjusticiable controver
sy. 

During my review of the testimony 
and the materials which have been 
submitted concerning this nomination, 
I kept coming back to Justice Rehn
quist's participation in the Laird case. 
I was not only troubled by Justice 
Rehnquist's decision to sit on that 
case, but also by the testimony he 
gave in answer to my questions con
cerning Laird versus Tatum. 

In order to understand Justice 
Rehnquist's conduct and his testimony 
before the committee, it is important 
to review the history of the Army's 
Domestic Surveillance Program-the 
program which led to the Laird versus 
Tatum case. 

The Army's Domestic Surveillance 
Program began during the Johnson 
administration. It grew more as a 
result of the FBI's failure to provide 
accurate intelligence concerning the 
potential for riots in urban ghettos 
than from a lack of intelligence con
cerning antiwar protests. 
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In 1967, Army personnel were called 

in to quell the Detroit riot. This was 
the first time in 25 years that Army 
troops were used to handle a civil dis
turbance. 

Following that incident, Attorney 
General Clark created a working 
group in the Department of Justice 
under the direction of Deputy Attor
ney General Christopher to collect in
telligence and plan for civil disturb
ances. Meetings were held to plan for 
potential incidents, to coordinate the 
Federal response, and to establish 
rules for engagement for the use of 
Army personnel. Personnel of the De
partment of the Army participated in 
this working group. 

It was in this context that the Army 
began its Domestic Surveillance Pro
gram which was first authorized by a 
Defense Department directive in May, 
1968. Later, the emphasis of the pro
gram shifted from urban violence to 
concern about potential antiwar dem
onstrations. 

In 1969, when President Nixon's 
team came to Justice, Deputy Attor
ney General Kleindienst took over 
command of the working iroup. 

At that time, the Department of the 
Army sought specific civilian authori
zation for its role in civil disturbance 
planning and it sought to limit its role 
in domestic intelligence gathering. 
After consultations between Defense 
and Justice, it was decided that a 
memorandum to the President from 
Attorney General Mitchell and Secre
tary Laird would be prepared. That 
memorandum would set out the pa
rameters of the various agencies' roles 
with regard to civil disturbances. 

The responsibility for preparing the 
memorandum was given jointly to the 
Office of General Counsel of the De
partment of the Army and the Office 
of Legal Counsel of the Department of 
Justice. The Office of Legal Counsel 
was then headed by William Rehn
quist. On March 25, 1969, Mr. Rehn
quist prepared the first formal Justice 
draft memorandum of a civil disturb
ance plan. A quote from the memo 
states: 

In order to preserve the salutary tradition 
of avoiding military intelligence activities in 
predominantly civilian matters, the U.S. 
Army Intelligence Command should not or
dinarily be used to collect intelligence activi
ties of this sort. 

The general counsel of the Army at 
that time, Robert E. Jordan, III, later 
testified before the Senate Subcom
mittee on Constitutional Rights that 
the Army had problems with the 
Rehnquist draft. In a memorandum 
accompanying his 1974 testimony to 
Senator Ervin, Mr. Jordan wrote the 
Army had suggested that the term 
"should" should be changed to "will" 
so that the memorandum would state 
forcefully that the Intelligence Com
mand "will not ordinarily be used to 
collect intelligence of this sort." 

In spite of the Army's arguments, 
the final draft of the memorandum 
eliminates any restrictions on the 
Army's collection of raw intelligence. 

In his 1974 testimony, Jordan 
stressed that those changes were made 
at the request of Deputy Attorney 
General Kleindienst. In a recent letter 
to my chief counsel, Mr. Jordan clari
fied how the change in the final 
memorandum came about and Mr. 
Rehnquist's role in the development 
of the final product. Quoting from the 
letter: 

Some of the inquiries I have received from 
other sources suggested that Mr. Rehnquist 
might have been an advocate for increased 
military intelligence activities relating to ci
vilians. That is certainly not my recollec
tion. To the extent this issue is important, 
you should know that my recollection is 
that Mr. Rehnquist agreed in general with 
the Pentagon view that every effort should 
be made to reduce or eliminate the military 
intelligence role. Within the Department of 
Justice, the opponents of reducing the mili
tary intelligence role were, as I understand 
it, the representatives of the FBI, and Mr. 
Hoover in particular. 

The point is not whether Justice 
Rehnquist argued in favor of more or 
less domestic surveillance by the Army 
as a policy matter. 

The point is that Justice Rehnquist, 
while Assistant Attorney General for 
the Office of Legal Counsel, was 
deeply involved in the development of 
the policy which was ultimately at 
issue in the Laird versus Tatum case. 

These facts were not known to the 
plaintiffs in Laird at the time they 
asked Justice Rehnquist to recuse 
himself from the case. Their basis for 
seeking recusal was testimony which 
he gave before Senator Ervin's Sub
committee on Constitutional Rights in 
1971. Again, it is important to under
stand the context of those hearings to 
fully appreciate the refusal of Justice 
Rehnquist to recuse himself in the 
Laird care. 

Some information about the Ariny's 
Domestic Surveillance Program had 
come out as a result of press articles 
and congressional inquiries in 1970. In
cluded in that information was the 
fact that the Army had developed a 
data bank of potential subversives 
which was stored in a computer at 
Fort Holabird, MD, headquarters for 
the Army Intelligence Command. 

Public exposure of the program and 
the Fort Holabird blacklist resulted in 
the filing of Tatum versus Laird in 
1970 in the U.S. District Court for the 
District of Columbia. That case was 
pending at the time of the Ervin hear
ings. The topic of those hearings was 
Government collection and computer 
storage of information about individ
ual Americans. The focus of those 
hearings was the Army's Domestic 
Surveillance Program. 

Senator Ervin requested witnesses 
from both the Department of Defense 
and the Department of Justice. One of 

the Justice Department witnesses was 
Mr. Rehnquist. He testified on the 
constitutional limits of the Govern
ment's collection of sensitive personal 
information about American citizens, 
especially with regard to the exercise 
of their first amendment rights. 
During the course of that testimony, 
Mr. Rehnquist stated: 

The function of gathering intelligence re
lating to civil disturbances, which was previ
ously performed by the Army as well as the 
Department of Justice, has since been trans
ferred to the Internal Security Division of 
the Justice Department. No information 
contained in the data base of the Depart
ment of the Army's now defunct computer 
system has been transferred to the Internal 
Security Division's data base. However, in 
connection with the case of Tatum v. Laird, 
now pending in the U.S. Court of Appeals 
for the District of Columbia Circuit, one 
printout from the Army computer has been 
retained for the inspection of the court. It 
will thereafter be destroyed. 

In the same hearings, Justice Rehn
quist went on to testify about a central 
legal question presented in the Laird 
case. The following exchange occurred 
between Senator Ervin and Mr. Rehn
quist: 

Senator ERviN. But you do take the posi
tion that the Army or the Justice Depart
ment can go out and place under surveil
lance people who are exercising their first 
amendment rights even though such action 
will tend to discourage people in the exer
cise of those rights? 

Mr. REHNQUIST. Well, to say that I say 
they can do it sounds either like I am advo
cating they do it or that Congress can't pre
vent it or that Congress has authorized it, 
none of which propositions do I agree with. 

My only point of disagreement with you is 
to say whether, as in the case of Tatum v. 
Laird that has been pending in the Court of 
Appeals here in the District of Columbia, 
that an action will lie by private citizens to 
enjoin the gathering of information by the 
executive branch where there has been no 
threat of compulsory process and no pend
ing action against any of those individuals 
on the part of the Government. 

These two statements formed the 
basis for the plaintiffs' motion seeking 
recusal of Justice Rehnquist in Laird 
versus Tatum. As I stated earlier, at 
the time the recusal motion was made, 
the plaintiffs were not aware of Jus
tice Rehnquist's important role in de
veloping the policy which underlay 
the Army's Surveillance Program. 

Furthermore, they were not aware 
of Mr. Rehnquist's role in advising the 
Defense Department on what informa
tion could or could not be provided to 
the Ervin committee concerning the 
Army's Domestic Surveillance Pro
gram. 

Recently we have received a memo
randum for the RECORD, written by 
Robert Jordan on February 23, 1971. 
This memorandum describes the De
fense Department strategy for dealing 
with the then upcoming Ervin hear
ings, and the role of then Assistant At
torney General Rehnquist in advising 
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the Defense Department on its wit
nesses' participation in those hearings. 
Quoting from part of that memoran
dum: 

The objective of Fred's (J. Fred Buzhardt, 
General Counsel, Department of Defense] 
negotiations has been to avoid the presence 
of any military personnel as witnesses at the 
hearings. Apparently, OSD with the approv
al of Justice plans to take a pretty hard line 
in refusing the committee information on 
internal discussions and the like. Fred made 
reference to an opinion from Bill Rehn
quist, Assistant Attorney General, Office of 
Legal Counsel, on what can be released. 
There will be problems with the committee 
asking questions which cannot be answered 
without violating Mr. Rehnquist's guide
lines. I will be the biggest problem here, be
cause I have been around for a long time, 
and have participated in a large number of 
internal discussions. 

In addition to the testimony at the 
hearing and advice to the Depart
ments of Justice and Defense, Mr. 
Rehnquist played one other role 
during the course of the Ervin hear
ings. He sent a letter authorizing one 
of Senator's Ervin's staff members to 
review the printout of the information 
which had been stored in the Fort Ho
labird computer. 

This printout included codes about 
the alleged subversive activities of the 
people who were under Army surveil
lance-a list, it should be noted, which 
included many distinguished military 
personnel. It seems highly unlikely 
that Mr. Rehnquist would have au
thorized congressional review without 
knowing what information was con
tained in the printout. 

Mr. President, I've just recounted a 
lot of facts that may be difficult to 
follow. Let me summarize. 

Mr. Rehnquist participated in form
ing the policy which for the first time 
gave civilian authorization to the 
Army's Domestic Surveillance Pro
gram. 

He testified concerning important 
and disputed facts about the scope and 
continued existence of the Domestic 
Surveillance Program. These facts 
were that the Army had terminated its 
Surveillance Program, that it had de
stroyed the data stored in the comput
er at Fort Holabird, that only copy of 
the computer printout was retained 
and that no information had been 
transferred to the Department of Jus
tice Internal Security Division's data 
base. 

He advised the Department of De
fense about the scope of its testimony 
concerning the Domestic Surveillance 
Program. 

He authorized congressional access 
to a key document which established 
the scope and contours of the Domes
tic Surveillance Program. 

He gave testimony concerning his 
legal opinion as to whether the specif
ic case of Laird versus Tatum raised a 
justiciable controversy. 

Then, little more than 1 year after 
the most of these events occurred, Jus-

tice Rehnquist was faced with a deci
sion to sit on the Laird case. 

And what did he do? He cast the de
ciding vote in favor of the position he 
had previously testified to before the 
Ervin committee. 

He cast the deciding vote for an 
opinion which adopted the version of 
the facts he had previously testified 
to, but which were hotly contested by 
the plaintiffs in Laird. 

He cast the deciding vote in favor of 
a position which denied plaintiffs the 
opportunity to take discovery on the 
factual questions he had previously 
testified to. 

He cast the deciding vote in favor of 
a position which resulted in keeping 
the internal discussions of the Army 
Surveillance Program which went on 
in the Department of Defense from 
coming to public light-a position he 
previously counseled the Defense De
partment to take. 

Why did Justice Rehnquist decide to 
sit on the Laird case, a matter which 
most legal authorities now say was a 
very, very bad mistake? He wrote a 
lengthy memo explaining his reasons. 
His opinion boils down to the fact that 
since he did not serve as counsel to the 
Government in the actual case of 
Laird versus Tatum in the lower 
courts, he could therefore sit on the 
case as a member of the Supreme 
Court. 

It is interesting and instructive to 
read his memorandum opinion in light 
of the facts that we now know and 
which had to be known to Justice 
Rehnquist at the time. I urge every 
Member of the Senate to do so. 

It might be easy for some of my col
leagues to write off this breach of ju
dicial ethics as merely a mistake made 
long ago. But today, Justice Rehnquist 
says it was no mistake. 

His answers to questions about Laird 
and his role and knowledge of the 
Army surveillance program were 
vague, and at times misleading. 

I asked him whether he would have 
done things differently in retrospect. 
He said, "I never thought of it again 
until these hearings, to tell the truth." 

Senator MATHIAS asked him in a 
written question what his personal 
role was in the development of the 
memo regarding the Nixon administra
tion's civil disturbance plan. His 
answer was "I have no recollection of 
my personal role in the preparation of 
this document." 

I asked him did he have any knowl
edge of the Army's domestic surveil
lance policy. His answer was, "I had
if you would consider information ob
tained in the course of preparing for 
the May Day demonstrations, which 
did involve some military activity, I 
suppose you would say yes." 

Finally, I asked him did he have any 
knowledge of the evidentiary facts at 
issue in the Laird case. His answer was 
simple. It was "no." 

But the facts presented to the 
Senate suggest an equally simple 
answer. It is yes, he did know-not the 
denial he made to the committee. 

All of this information, taken to
gether, raises so many substantial 
questions about his ethical judgment, 
his sensitivity to the appearance of im
propriety, and his credibility during 
his confirmation hearings, that I 
cannot cast my vote in favor of Justice 
Rehnquist. 

CONCLUSION 

Each Member of the Senate now will 
have to examine the hearing record 
and the evidence which has come to 
light since the hearings. 

There are two decisions possible-to 
vote for Justice Rehnquist's confirma
tion or against it. Yet, as the state
ments of the Senators during Judici
ary Committee consideration of the 
confirmation demonstrate, even 
among those who come to the same 
conclusion on how they should vote, 
there is no one compelling reason that 
unites, no agreement as to what tips 
the scale. 

There is no one that holds Senators 
together. When we stop to think about 
it, that is really the way it should be. 
We are 100 different Senators, and 100 
different men and women. We are 
united in one thing. We have each 
taken a very solemn oath to uphold 
the Constitution. And we each have an 
individual duty to sift through the 
facts, and make our very best judg
ments. 

So what is clear is that we are not a 
rubber stamp for a Presidential nomi
nation just as we are not a vigilante 
force against a nomination. I sat 
through all of those hearings. I asked 
a lot of questions. I read practically 
every case I could get hold of. I read 
all of the material for Justice Rehn
quist, and I read all of the material 
against Justice Rehnquist. I met pri
vately with him at some considerable 
length. I listened to his answers during 
the confirmation hearings. I took most 
of this material back to my home in 
Vermont, and I reviewed it again. I 
walked around the fields of my farm 
and thought about it there. 

At the conclusion of the confirma
tion hearings I wrote two memos to 
myself, one saying why I could vote 
for him and should vote for him, and 
one saying why I would not vote for 
him. When I read those, the one that 
said I should and could vote for him 
did not ring true. It did not in my 
mind reflect my commitment to this 
·great body, the U.S. Senate, nor would 
it be fulfilling my own conscience as a 
Vermonter and as an individual. 

I have set forth the reasons for my 
vote against Justice Rehnquist's con
firmation. And those reasons are com
pelling to me. The others will perhaps 
find it equally compelling, or not sig
nificant, or maybe will find something 
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else that makes the picture clearer for 
them. 

Mr. President, I vote only as one 
Senator but Justice Rehnquist will not 
be confirmed with my vote. 

Mr. President, I reserve the balance 
of my time. 

Mr. METZENBAUM. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

0 1540 
Mr. KERRY. Mr. President, I ask 

unanimous consent that further pro
ceedings under the quorum call be re
scinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. KERRY. Mr. President, there is 
no doubt that the President of the 
United States has what I think all of 
my colleagues would agree is an undis
puted right to appoint nominees who 
are of a similar philosophical view, 
and I certainly do not oppose the ap
pointment of any individual to the Su
preme Court or any other court on the 
basis that some of their views may dis
agree with mine. In fact, I think that 
has been true of most of my colleagues 
who are opposed to this nomination. I 
have voted for almost all of the Presi
dent's nominees to Federal judgeships 
during his second term. Out of 118 ju
dicial nominations by President 
Reagan in his second term, I voted for 
115. I have voted against only three. 

But it seems to me, as colleague 
after colleague has asserted in the 
course of this debate, when we are 
considering the nomination of a Chief 
Justice of the United States, it is in
cumbent on us to apply a higher 
standard even than we do for other 
Justices of the Supreme Court, that 
we ought to stop and ask the tougher 
questions, and that we should expect 
the application of the very highest 
standards. 

Why? Senator after Senator on both 
sides of the aisle has eloquently under
scored the nature of the U.S. Supreme 
Court and what it means to use as 
Americans and as a society. It is no ac
cident that we refer to the Chief Jus
tice as the Chief Justice of the United 
States, not merely the Chief Justice of 
the Supreme Court. The Chief Justice 
represents more than just one of nine 
men and women on that Court. The 
Chief Justice is the leader, not only of 
the Supreme Court but of our entire 
system of justice. 

The Chief Justice is the symbol of 
our constitutional system of govern
ment and of the traditional American 
values of equality and justice which go 
with that. 

As Prof. Laurence Tribe of Harvard 
Law School has written, "The Chief 
Justices-only 15 have served in our 
entire history-present the most obvi-

ous examples of the one Justice who 
can make a difference. And although 
often in dissent and sometimes lagging 
behind instead of leading the Court, 
one Chief may make all the difference 
in the constitutional world." 

Historically, the role of the Chief 
Justice has be~n critical in shaping the 
course of American jurisprudence and 
American history. Chief Justice John 
Marshall, for instance, with his 
famous decision in Marbury versus 
Madison, shaped our view of the U.S. 
Constitution itself and as Justice Ben
jamin Cardozo wrote, "Marshall gave 
to the Constitution of the United 
States the impress of his own mind 
and the form of our constitutional law 
is what it is because he molded it while 
it was still plastic and malleable, in 
the fire of his own intense convic
tions." 

Chief Justice Marshall personally 
wrote the opinion of the Court in 519 
of 1,215 cases decided during his 
tenure on the Court, and as Professor 
Tribe has written, "his intellectual 
grip on his fellow Justices was so firm 
that Marshall dissented from a consti
tutional ruling only once. In every 
other major case decided in his 34 
years at the helm of the Supreme 
Court, Marshall got his way." And in 
the 20th century the role of the Chief 
Justice has been equally important. 

Under Chief Justice Earl Warren, 
the U.S. Supreme Court led the way in 
moving this country toward racial jus
tice. Chief Justice Warren not only 
wrote the Court's opinion in Brown 
versus Board of Education, mandating 
an end to segregated public schools in 
this country, but he acted as a genuine 
leader in the process of bringing about 
a unanimous decision of the Court. In 
Professor Tribe's words, "That the 
Court spoke with a single authorita
tive voice in Brown added immeasur
ably to the ruling's credibility in the 
face of widespread and bitter resist
ance." 

And under Chief Justice Warren 
Burger, the Court's unanimous 8-to-0 
decision in the Nixon tapes case was 
instrumental in forcing President 
Nixon to release those tapes and in 
bringing about an end to that constitu
tional crisis. 

So clearly, Mr. President, the role of 
the Chief Justice is crucial to building 
consensus on the Court, to leading the 
Court, and to helping to lead the coun
try in our system of justice and also in 
reasserting and impressing on Ameri
cans and the world our value system. 
The man or woman who fills that posi
tion has to be a person with demon
strated ability to lead in that way and 
with a demonstrated capacity and will
ingness to show the moral vision, of 
which true leadership is a part. 

In the case of Justice Rehnquist, 
measured against this standard, or 
measured against what I hope would 
be the highest standards that body 

would apply, I feel there are compel
ling reasons for opposing his nomina
tion. First, Justice Rehnquist has con
sistently-consistently-demonstrated 
an insensitivity to the rights of minori
ties, women, children, and the poor in 
our society. He has shown himself to 
be literally hostile to the principle of 
racial desegregation and to fundamen
tal constitutional principles such as 
the separation of church and state. 

Now, as we all know, Mr. President, 
there is nothing wrong in a justice of 
any court having views which place he 
or she in solitary opposition to col
leagues on the bench. No, we applaud 
I think in this country and certainly in 
our judicial system we encourage inde
pendent thinking, and it is obviously 
vital to the development of our judi
cial system. 

0 1550 
I believe that Justice Rehnquist's 

views are so far outside the main
stream of legal thought that he is irre
deemably handicapped in his ability to 
effectively fulfill the essential role of 
a Chief Justice as a builder of consen
sus on the Court. That is the most im
portant reason for opposition. But, in 
addition, I believe Justice Rehnquist 
has demonstrated a disturbing lack of 
sensitivity to certain principles of legal 
ethics, as well as some lack of credibil
ity in his testimony before the Senate 
Judiciary Committee, enough so that 
it actually does injury to the standards 
of our judicial system to reward him 
with the role of Chief Justice of the 
United States, considering all that 
means. 

Mr. President, the record shows that 
Justice Rehnquist, throughout his 
·career, has consistently shown an in
sensitivity to the rights of minorities. 
We have heard much of the memo as a 
law clerk for Justice Robert H. Jack
son in 1952, which he authored, de
fending the infamous Plessy versus 
Ferguson decision, upholding racial 
segregation in "separate but equal fa
cilities." Mr. Rehnquist wrote: 

I realize that it is an unpopular and unhu
manitarian position, for which I have been 
excoriated by "liberal" colleagues, but I 
think Plessy versus Ferguson was right and 
should be reaffirmed. 

In another memo, he wrote that: 
It is about time the Court faced the fact 

that white people in the South don't like 
the colored people; the Constitution did not 
appoint the Court as a social watchdog to 
rear up every time private discrimination 
raises its admittedly ugly head. 

Subsequently, Justice Rehnquist 
claimed at his first confirmation hear
ing in 1971, and again this year, that 
these statements merely reflected the 
views of Justice Jackson, and not his 
own views. 

I think that any reading by any
body-not even a lawyer-any reading 
of the way in which those words have 
been phrased and that memo was writ-
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ten makes it clear whose views were 
being expressed. · 

The weight of the evidence clearly 
shows that assertion by Justice Rehn
quist is of dubious credibility. It has 
been contradicted by the statements 
of Mr. Rehnquist's coclerk at the time, 
Donald Cronson, and by Justice Jack
son's longtime secretary, Elsie Doug
las, who said that it "smeared the rep
utation of a great Justice." And this 
explanation is simply not consistent 
with the facts regarding Justice Jack
son's views. As others have stated, it 
would have been more appropriate
perhaps even honest-for Justice 
Rehnquist to simply have admitted 
that the memos represented his views 
at that point in time, but that today 
he no longer holds those views, if in 
fact that were true. That he did not do 
so simply raises an additional issue re
garding credibility. 

I believe Justice Rehnquist has con
sistently in his 15 years on the Su
preme Court shown himself to be out
side further examples of the main
stream of legal thought. More than 50 
times, Justice Rehnquist has been a 
lone dissenter on the Court, with all of 
his colleagues on the other side of an 
issue. He has been opposed not only by 
liberals and moderates, but even by 
such conservatives as Justice O'Con
nor and Chief Justice Burger. In his 
lone dissent in the Bob Jones Universi
ty case, Justice Rehnquist was the 
only Justice to support tax credits for 
segregated schools. In Batson versus 
Kentucky, his lone dissent supported 
the right of a prosecutor to prevent 
blacks and minorities from serving on 
a jury. In Keyes versus School District 
No. 1, Denver, CO, his lone dissent 
supported the view that segregation in 
one part of a school district does not 
justify a presumption of segregation 
throughout the district. In Wallace 
versus Jaffree, the Court's most recent 
school prayer case, Justice Rehnquist 
was the only Justice to assert that the 
establishment clause did not require 
Government neutrality on religious 
issues. In Cruz versus Beto, he was the 
only Justice to reject the application 
of the free exercise clause to impris
oned convicts. He was the only Justice 
to dissent from a decision in Cleveland 
versus Loudermill requiring notice and 
opportunity to be heard before perma
nent civil service workers can be termi
nated. He was the only Justice to say 
that churches can be given discretion
ary governmental power, in Larkin 
versus Grendel's Den. He was the only 
Justice to say that the State can deny 
medical care to nonresident indigents, 
in Maricopa Hospital versus Maricopa. 
He was the only Justice to say that 
criminal trials can be closed to the 
public, in Carter versus Kentucky. 
And he was the only Justice to say, in 
In Re Primus, that an ACLU lawyer 
could be disciplined for telling a poor 

person that the ACLU provides free 
legal services. 

In 80 out of 83 cases in which mem
bers of the Court have disagreed about 
the interpretation or application of a 
modem civil rights statute, Justice 
Rehnquist has joined the interpreta
tion or application of the law which is 
least favorable to minorities, women, 
the elderly, or the disabled. In the 23 
cases involving constitutional claims of 
sex discrimination which were decided 
during Justice Rehnquist's tenure, he 
voted to uphold the challenged statute 
or practice in 20 out of the 23 cases. In 
25 cases involving separation of 
church and state, Justice Rehnquist 
voted to uphold the challenged statute 
completely in 23 cases, and voted to 
uphold part of the statute in the other 
2 cases. In 30 cases involving claims of 
cruel and unusual punishment, Justice 
Rehnquist found a violation in none of 
the cases. The full Court found a con
stitutional violation in 15 of the 30 
cases. And in cases involving chal
lenges by individuals to government 
action, Justice Rehnquist cast the de
ciding vote in 120 out of 124 cases to 
reject the constitutional claim of indi
vidual rights. This is not the record of 
a man who will build consensus and 
lead the Court. 

There are other reasons for con
cern-though none as critical as the 
record of decisions on the Court itself. 
I am also deeply concerned by Justice 
Rehnquist's interpretation of basic 
canons of legal ethics. In particular, I 
believe Justice Rehnquist committed a 
serious violation of legal ethics by re
fusing to recuse himself in the case of 
Laird versus Tatum, in which he cast 
the deciding vote. There is no ques
tion-many of my colleagues have 
pointed out, and as the distinguished 
Senator from Vermont most recently 
among them pointed out-that Justice 
Rehnquist had been deeply involved in 
this case while he was in the Justice 
Department, and that his participa
tion in the case as a Justice violated 
both 28 U.S.C. 455, and the ABA code 
of judicial ethics. This ethical viola
tion has been discussed at length else
where, and I will not repeat all of 
those arguments. 

But I think it is fair to say that the 
fact that this violation of legal ethics 
by Justice Rehnquist took place while 
he was a sitting Justice of the Su
preme Court makes his conduct even 
more questionable. I cannot but con
clude that he exercised bad judgment 
or let his personal bias in this case 
interfere with the fair and impartial 
administration of justice. 

0 1600 
<Mr. BROYHILL assumed the 

chair.) 
Mr. KERRY. Mr. President, there

lease within the past few days of two 
additional memos written by Justice 
Rehnquist, which were not provided to 

the Senate Judiciary Committee, pro
vide additional insight, I believe, as to 
why Justice Rehnquist is not a suita
ble candidate for the position of Chief 
Justice. These memos were written by 
Mr. Rehnquist when he served in the 
Nixon administration as an Assistant 
Attorney General. One of the memos, 
written in March 1970, contains a pro
posal for a constitutional amendment 
to overturn Supreme Court rulings 
which brought about desegregation in 
the South. Its purpose was plainly and 
simply to halt the desegregation of 
America's public schools. 

The other memo, also written while 
Mr. Rehnquist served as Assistant At
torney General, expressed his argu
ments in opposition to the equal rights 
amendment. No one faults anyone for 
being opposed to the equal rights 
amendment for one reason or another, 
but the memo expresses views which I 
believe can only be deemed to be reac
tionary about the role of women in 
American society. In Mr. Rehnquist's 
view, women should be second-class 
citizens in American society-subservi
ent to their husbands, and passive on
lookers in the decisionmaking process
es of family and society. In his memo, 
_Mr. Rehnquist candidly expresses the 
view that women should not have 
equal rights with men in American so
ciety. At one point in his memo, he 
states that-

The consequences of a doctrinaire insist
ence on rigid equality between men and 
women cannot be determined with certain
ty, but the results appear almost certain to 
have an adverse effect on the family unit as 
we have known it. 

I believe that in 1986, these views 
are simply beyond the pale of what is 
acceptable in a Chief Justice or for 
that matter in any Federal officer. 

I am also concerned by the evidence 
which has emerged about Justice 
Rehnquist's conduct and his answers 
during the hearings of the Senate Ju
diciary Committee and subsequent to 
the hearings. It is the opinion of this 
Senator from the testimony of many 
credible witnesses that Mr. Rehnquist 
did participate in instances of harass
ment and intimidation of minority 
voters at the polls in Arizona in the 
early 1960's. His attempts to evade re
sponsibility for these actions, or to dis
guise their true character, are simply 
not credible in the eyes of this Sena
tor. It is striking that a man who has 
been universally acclaimed as having a 
brilliant mind would claim to have 
such a hazy recollection of these im
portant events in his life. 

I found much more credible the tes
timony of James Brosnahan, then an 
assistant U.S. attorney and now a dis-
tinguished trial lawyer, who testified 
that he had personally seen Mr. Rehn
quist at the polls and had confronted 
him regarding his challenges to voters. 
Several other credible witnesses also 
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testified that they had personally seen 
Mr. Rehnquist challenging minority 
voters at the polls. There is no small 
irony that, at a time when the Warren 
Court was breaking new ground in up
holding the rights of minorities, and 
President Kennedy and Attorney Gen
eral Robert Kennedy were bringing 
the power of the Federal Government 
to bear in enforcing these rights, that 
Mr. Rehnquist was at that same time 
challenging the rights of minority 
voters. 

Mr. President, had this issue arisen 
now in 1986, since it occurred in the 
sixties, that were to have been framed 
in a way that somehow acknowledged 
it or said in fact that it was part of the 
role that he was performing but that 
that view has changed and we have 
moved on, I think that would probably 
have seen that issue disappear. But it 
is the fact that we are confirming con
ceivably a man for the role of Chief 
Justice who has put before us just to
tally conflicting testimony and one 
has to measure the motives of those 
who said otherwise. 

What is the motive of a trial attor
ney, distinguished as he is, from that 
region and other witnesses in coming 
forward now to challenge a potential 
nominee for Chief Justice unless, Mr. 
President, they were speaking their 
mind and the truth. 

I am disturbed by the revelation 
that Justice Rehnquist breached his 
ethical duty as a lawyer by failing to 
notify his brother-in-law, Harold Dick
erson Cornell, of a trust which Mr. 
Rehnquist had drafted, of which Mr. 
Cornell was the beneficiary. The fact 
that that trust was kept secret from 
his own brother-in-law for over 20 
years during which time Mr. Cornell 
became destitute makes me question, 
if not the question of a breach of a 
legal obligation, the question of the 
bteach of a human obligation. The 
fact that Justice Rehnquist, through 
his wife, stood to personally benefit 
from this trust makes the violation 
even more questionable. And the fact 
that this deception continued for 10 
years after Justice Rehnquist became 
a sitting Justice on the Supreme Court 
raises an even larger question. 

I am also concerned by the revela
tions that Justice Rehnquist had re
strictive convenants, not so much by 
the fact that if he had genuinely not 
known and they had passed on as they 
have in other people's deeds-we know 
others have had those restricted con
venants and they were commonplace 
at one time-but Justice Rehnquist 
originally claimed at a Senate hearing 
that he was unaware of these cov
enants. Subsequently, within days it 
came to light in the press that he had 
received a letter from his attorney in 
1974 containing explicit references to 
the Vermont convenant. Justice Rehn
quist then admitted at the moment 
that the letter was about to become 

public in the press, that indeed he had 
received it but claimed that he did not 
recall the letter or its contents when 
he testified before the committee. 
Again, this whole episode raises fur
ther questions both about Justice 
Rehnquist's lack of sensitivity on 
racial matters and about his credibil
ity. 

Mr. President, any one of these mat
ters considered alone might be consid
ered a minor blemish, might be consid
ered unimportant, might be considered 
too distant a part of history and not 
relevant at this point in time. But 
taken together, Mr. President, taken 
together, with the history of the 
record of the decisions themselves, 
they paint the picture, I believe, of a 
man who is at least insensitive to the 
rights of women, blacks, Jews, the 
handicapped, and other minority 
groups. They convey the picture of a 
man whose mind is not open and 
whose biases lead him to twist legal 
precedents and constitutional princi
ples in order to reach a preordained 
result. And they paint the portrait of 
a man who has not paid enough atten
tion to some of the standards which 
he will be called on to apply to others 
in the judicial ,system. And they paint 
the picture of a man whose own credi
bility as he were to perhaps assume 
the responsibility of the most impor
tant position for reenforcing credibil
ity in our system is in doubt. 

These, Mr. President, are not the 
qualities that this Senator wants to 
confirm in a Chief Justice of the 
United States. 

I believe that the U.S. Senate should 
be more than a rubberstamp for the 
nominations of any President. We ob
viously have an obligation to the 
American people, to ourselves, to our 
system of justice to search our con
sciences and to determine whether a 
nominee for this office meets the high 
standards of ethics, integrity, judg
ment, and commitment to the consti
tutional principles which a Chief Jus
tice should embody. 

Above the portals to the Supreme 
Court, Mr. President, are written the 
words "Equal Justice Under Law," 
equal justice under the law. 

It was only 10 years ago or so that 
this Senator began to practice law as 
an attorney and I had the privilege of 
serving for 5 years as a prosecutor and 
for 3 years as a private attorney. I 
know the feelings that I had as a law 
student as well as a fledgling attorney 
as I looked at the Supreme Court of 
the United States before which I am 
privileged to say I am permitted to 
appear, and I believe, Mr. President, 
that as I think about walking under 
those portals and about the meaning 
of those words "Equal Justice Under 
Law" the record of the cases decided, 
the record regarding the lack of ability 
to be able to bring about the consen
sus of a court to make those words 

real, force this Senator to conclude 
that I must vote against this nomina
tion, and I do so, I must say, most re
luctantly because it is not pleasant I 
think, to oppose the nomination of a 
President of the United States to the 
Supreme Court. 

But it seems to me that when you 
have a vote of some 31 U.S. Senators 
who say continue to debate this issue, 
and when clearly there may be more 
votes than that in opposition to this 
nomination, that in and of itself 
makes an important statement about 
qualifications. 

The Chief Justice of the United 
States of America should be I think 
confirmed by acclamation or unani
mously. At least the Chief Justice of 
the United States should be confirmed 
by a vote of 90 to 10 or so. 

I think it is very sad that if this 
Chief Justice is in fact confirmed it 
will be by a vote that shows how clear
ly this is a nomination that raises seri
ous questions, that leaves in doubt the 
ability of that Court to render justice 
which is equal under the law and 
which probably I think diminishes the 
standards which law students, prosecu
tors, and others within the judicial 
system will view that Court. 

I reserve whatever remainder of 
time may be mine. 

0 1610 
The PRESIDING OFFICER. The 

Senator from Montana. 
Mr. BAUCUS. Mr. President, I first 

want to commend the Senator from 
Massachusetts, Mr. KERRY. I think he 
has given a very important statement, 
one that I might presumptuously say 
he will be very proud of in the years to 
come. He has shown himself to be a 
very strong leader in the U.S. Senate 
and I think he does the people of the 
Commonwealth of Massachusetts 
credit. I thank the Senator. 

Mr. President, when we take our 
oath of office in the Senate, we swear 
before God to support and defend the 
Constitution of the United States . . 

Our Constitution provides that the 
Senate must vote to confirm or vote 
not to confirm the President's nomina
tions to the Federal judiciary. 

This provision is part of the brilliant 
constitutional compromise. It's part of 
the system of checks and balances our 
Founding Fathers set up when they 
created three separate, coequal 
branches of Government. 

It is this system that protects indi
vidual citizens against the risks of un
controlled power and tyranny. 

Therefore, it is vitally important 
that we exercise our duty to advise 
and consent with utmost care and re
sponsibility. 

POSITION ON REHNQUIST 

I am deeply troubled over the nomi
nation of Justice William H. Rehn
quist to be Chief Justice of the United 
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States. I have grave concerns about his 
personal integrity, about his regard 
for individual rights, and particularly 
about his vision and leadership. 

It is critical and Americans have full 
confidence in the integrity, independ
ence, and competence of the Chief 
Justice of the U.S. Supreme Court. 
The American people must have no 
question about his commitment to in
dividual rights and personal freedoms. 
He must be above reproach. 

Because I do not have that confi
dence in Justice Rehnquist, I must 
oppose his confirmation. 

EXECUTIVE BRANCH NOMINEES 

It has been suggested that the Presi
dent should have his own person con
firmed, so long as that nominee is 
honest and competent. That may be 
true with executive branch nominees. 

Executive branch officers, after all, 
are part of the President's team. They 
implement the President's policies. 

Executive branch officers are ap
pointed only for the term of the Presi
dent. The American people have the 
ability to elect a new President every 4 
years. 

I think that as a general rule the 
President should be allowed his 
choices for executive branch positions 
unless they lack integrity or compe
tence. The President should have his 
own team in the executive branch. 

.JUDICIAL OFFICERS 

But with our system of Government, 
a higher standard must be applied to 
officers of the Federal judiciary. Fed
eral judges are part of the third, co
equal branch of the U.S. Govern
ment-the judicial branch. 

Federal judges are appointed for life. 
They are not elected every 2, 4, or 6 
years. They are appointed for life to 
protect them from improper pressures 
and influence. 

Federal Judges have the solemn re
sponsibility to decide the fates of 
people who could not come to a resolu
tion of their disputes either with other 
people or with the Government. Fed
eral judges must resolve these disputes 
dispassionately, coolly, accurately, 
fairly, and in accordance with the law. 

The men and women who wield this 
great power must be chosen with great 
care. That power must be entrusted 
only to the wisest, most responsible 
people. 

OFFICE OF THE CHIEF .JUSTICE 

The confirmation of a Chief Justice 
is the most important nomination any 
Senator will ever consider. Indeed, the 
vote here today is probably the most 
important vote that a Senator is going 
to cast in this decade. 

The Supreme Court is the ultimate 
protector of our hard-won individual 
rights and personal freedoms. 

The office of Chief Justice is the 
second most important in our Nation, 
second only to the Presidency. 

The Chief Justice is the highest 
symbol of America's commitment to a 
government of laws; to its Constitu
tion and the Bill of Rights. 

The integrity and commitment of 
the Chief Justice must be entirely 
above question to maintain public con
fidence in our judicial system. 

In sum, a nominee for Chief Justice 
must embody the highest standard of 
integrity, ethical responsbility, and fi
delity to law. That person must have 
demonstrated exceptional legal ability 
and sound judgment. And finally, the 
Senate must consider how the nomi
nee would lead the Court, and how 
such leadership might affect the fun
damental constitutional principles 
upon which our Government is based. 

INTEGRITY OF THE NOMINEE 

In my judgment, Justice Rehnquist 
fails to meet this exacting standard. 

Many of the questions that were 
raised during the hearings of the 
Senate Judiciary Committee have not, 
in my judgment, been adequately an
swered. 

As a member of the Judiciary Com
mittee from 1978 to 1984, I participat
ed in numerous hearings on nominees 
to the Federal judiciary. 

I am well aware of the sensitivity of 
these proceedings and the delicate po
sition that nominees occupy when 
they are asked to give their views and 
justify their records in the face of 
probing investigations. But I do not 
believe Justice Rehnquist has given 
adequate testimony. 

0 1620 
I do not know whether he has per

jured himself, but I do believe that he 
has not responded with full candor to 
all the issues raised. 

NOMINEE'S COMMITMENT TO INDIVIDUAL 
RIGHTS 

I am also deeply concerned about 
the extent of Justice Rehnquist's com
mitment to constitutional guarantees 
of individual rights and personal free
doms. Repeated episodes of Justice 
Rehnquist's record raise troubling 
questions about his commitment to 
fundamental fairness and upholding 
the Constitution in the areas of race 
discrimination, equal rights for women 
and men, and the separation of church 
and state. In his judicial opinions, Jus
tice Rehnquist has repeatedly advocat
ed positions that will deny constitu
tional protections to minorities to 
women, to children, and to the poor. 

When these writings are combined 
with the unanswered questions raised 
during his confirmation hearings, I for 
one cannot in good conscience say that 
I have full confidence in the nominee's 
commitment to justice. 

LEADERSHIP AND VISION 

When difficult issues arise, we look 
to the Supreme Court to unite our 
Nation. The Court has played a vital 
role in many times of national crisis, 
ranging from striking down racial seg-

regation in Brown versus Board of 
Education to ordering President Nixon 
to turn over the Watergate tapes. 

Based on his record as an Associate 
Justice, I fear that Justice Rehnquist 
will be more likely to divide the Court 
than to unite the Nation. 

Justice Rehnquist has dissented fre
quently during his tenure on the 
Court. Every Justice has the right 
and, indeed, many argue the responsi
bility, to dissent when the Court 
adopts a position with which that Jus
tice disagrees. 

However, Justice Rehnquist has re
peatedly stood alone in 8-1 decisions 
on cases involving vital issues affecting 
constitutional rights and personal 
freedoms. 

His record raises deep doubts about 
his ability to rally the Court and unify 
the Nation in times of crisis and uncer
tainty. 

CONCLUSION 

The framers of the Constitution cre
ated the Federal judiciary to protect 
the integrity of the Constitution, and 
to ensure that individual freedoms will 
be protected. That is after all what 
the Constitution is all about under our 
constitutional form of government-to 
assure that individual freedoms are 
protected. For as Alexander Hamilton 
said in Federalist Paper 78, without 
such a judiciary, "all reservations of 
particular rights or privileges would 
amount to nothing." 

The Senate was not meant to be a 
rubberstamp. The advice and consent 
clause gives the Senate great power. 
Senators must ensure that members of 
the judiciary are worthy of the peo
ple's trust and confidence. 

In fact, I believe that Senators 
should look more deeply into the his
tory of the writing of the Constitution 
because when they do they will see 
that the U.S. Senate was meant to be 
an equal partner with the President in 
the selection of nominees to the Su
preme Court. The Senate was not 
meant to be a rubberstamp of the 
President's nominees. The Senate was 
not meant to give undue deference to 
the President's choice. In fact, in earli
er drafts of the Constitution, it was 
the Senate that was going to decide 
who the members of the Court would 
be-not the President, but the Senate. 
In later drafts it was . determined that 
the President should appoint with the 
advice and consent of the Senate. 

It does not make sense for one 
branch of the Government to pay vir
tually no attention to the second when 
deciding who is to serve in the third. 
That does not make sense. If we have 
three coequal branches of Govern
ment, the U.S. Congress must have an 
equal role along with the President in 
determining who should be on the 
U.S. Supreme Court. 

I submit very strongly that the U.S. 
Senate has as great an obligation as 
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the President to make sure that the 
right person is on that Court. This is 
particularly true for the Chief Justice, 
who like the rest of the Court is ap
pointed for life: not elected, but ap
pointed for life. 

I suggest, Mr. President, when Sena
tors look deeply into the history of 
this nominee, and look into their own 
consciences and ask themselves wheth
er they in good conscience feel this 
man should be appointed for life to be 
Chief Justice of the United States, in 
the privacy of their own conscience, 
they have to answer that question re
grettably and sadly and profoundly. 

I also submit that if he is confirmed, 
that this vote will haunt this body be
cause this vote will be one of the most 
important votes that Senators will cast 
during this decade. When this Court 
decides constitutional issues, civil 
rights, civil liberties, search and sei
zure, and other constitutional provi
sions which are so near and dear to 
America's freedoms; when that Court 
decides against Americans' personal 
freedoms; Senators are going to go 
back and wonder why they voted to 
confirm this man. 

In conclusion, Mr. President, I ask 
all of us, all of us in this body, who 
took this oath of office that we swear 
to as profoundly as we humanly can; 
to ask ourselves what is right here and 
cast the appropriate vote. Mindful of 
my constitutional duty and my oath of 
office, I cannot in good conscience sup
port the confirmation of the nominee. 

Mr. President, I yield the floor. 
Mr. President, I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. DODD. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The Senator from Connecticut is 
recognized. 

Mr. DODD. Mr. President, prior to 
the vote on cloture, I did not get a full 
opportunity to express my views on 
this nomination. I would like to take 
these few minutes this afternoon to 
share with my colleagues and others 
the rationale underlying the position I 
take on the nomination of Mr. Justice 
Rehnquist to be Chief Justice of the 
U.S. Supreme Court. 

Like all of my colleagues, Mr. Presi
dent, I approach this question on the 
confirmation of Justice Rehnquist 
with enormous seriousness and solem
nity. I recognize, as my colleagues do, 
the tremendous duty that we all must 
bear to fulfill our constitutional re
sponsibilities in providing advice and 
consent to the President of the United 
States-and to the American people
on nominations that are sent before 
us. And I will do all in my power to see 

to it that constitutional responsibility 
is fulfilled as to every nomination 
which is presented to us. 

There is no more significant vote, 
short of an actual vote on a constitu
tional amendment, than on nomina
tions to the Federal judiciary. Within 
that context, the most important 
nominations that we give our advice 
and consent on are, of course, appoint
ments to the Supreme Court of the 
United States. And further, within 
that context, the most important votes 
we cast are those involving the Chief 
Justices of the United States. 

We often talk about historic votes. I 
am as guilty, I suppose, as my other 
colleagues from time to time of refer
ring to particular measures that come 
before us as "historic" votes, and cer
tainly there have been some along the 
way. But far too often, I think, we de
scribe a particular measure as a histor
ic measure or historic opportunity 
and, in the process, we cheapen the 
word "historic." Certainly, considering 
the fact that there have been only a 
handful of occasions in the 200-year 
history of this country when this 
Senate has cast its judgment as to in
dividuals nominated to be Chief Jus
tice, the nomination of Justice Rehn
quist to be Chief Justice of the United 
States must qualify legitimately as a 
historic vote. 

Given the age of Mr. Rehnquist and 
the present age of those who occupy 
seats on the U.S. Supreme Court, it 
would not be an exaggeration to sug
gest that Mr. Justice Rehnquist could 
serve as the Chief Justice of the 
United States for the next 2 decades 
or more. The votes we cast this after
noon, therefore, will have historic, 
profound significance, and effect on 
the future of this country as we close 
out the 20th century and begin the 
next. 

Over the past several months since 
President Reagan announced the nom
ination of Mr. Justice Rehnquist to be 
Chief Justice, I have monitored, as I 
know my colleagues have, with keen 
interest the very lengthy and thor
ough confirmation. hearings; I have lis
tened intently to the debate here on 
the floor over the last several days and 
to the various points that my col
leagues have made-both pro and 
against-this nomination; and I have 
sought out and read with eagerness 
numerous press and constituent ac
counts of the nominee and his record. 
I began that process, Mr. President, 
with an open mind, one harboring nei
ther a hidden proclivity to oppose the 
nominee simply because he is a con
servative jurist, nor a presumption 
that he should be rubberstamped by 
me or the Senate simply because he is 
the President's choice or a sitting 
member of the U.S. Supreme Court. 

0 1630 
Article II of the Constitution vests 

in the Senate the privilege-and the 
solemn duty-to assess the qualifica
tions of each judicial nominee. While 
the framers unquestionably intended 
that the Senate take an active role in 
the confirmation process, the Consti
tution nowhere delineates those fac
tors against which each Senator 
should judge the fitness of a judicial 
nominee to serve his or her lifetime on 
the Federal bench. As with other cru
cial decisions we are called upon to 
make in this arena, each Senator 
must, in my view, begin and end his or 
her examination of the nominee with 
one overriding question: Is confirma
tion of this nominee in the best inter
ests of the United States as a whole? 

Answering this question in the af
firmative first requires that each Sen
ator satisfy himself or herself that the 
nominee possesses the excellent tech
nical and legal skills which we must 
demand of all Federal judges. If the 
nominee lacks those skills, our exami
nation need proceed no further, and 
we are duty bound to reject .the nomi
nee. 

Our next mission is to ensure that 
the nominee is of the highest charac
ter and free from any conflicts of in
terest. The nominee's testimony 
before the Judiciary Committee-what · 
he or she said or failed to say-be
comes critical in this regard. 

Finally, we must vigorously examine 
the nominee to see whether he or she 
is capable of and committed to uphold
ing the Constitution of the United 
States. Under this final test, we must 
focus on two critical elements, both of 
which require that we examine, to a 
certain extent, the nominee's personal 
ideological views on a range of sub
stantive issues. 

First, we examine the nominee's ju
dicial temperament. As to this ele
ment, we look to see whether the 
nominee is so wedded to his or her 
views on controversial issues-be they 
termed "prolife," "anticapital punish
ment," "progun control," or the like
that he or she is simply not capable of 
deciding cases fairly on the basis of 
the facts as presented and the law as 
previously decided. 

Second, not only must we examine 
the nominee's temperament, but we 
must take a reading of the nominee's 
temperature as well. It is under this 
crucial test that we look to see how 
committed the nominee is to carrying 
out the fundamental constitutional 
principle upon which our Nation has 
been built, namely, the guarantee of 
liberty and equal justice for all. In 
other words, as to civil rights, is the 
nominee on fire, icy cold, or merely 
lukewarm? 

It is up to each Senator to decide for 
himself or herself at what point the 
nominee's views become so contrary to 
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what the Senator believes is in the 
best interests of the Nation to warrant 
opposition to the nominee. I will not 
oppose, and have not in the past op
posed, a judicial nominee solely be
cause he or she holds concededly con
servative views regarding the Constitu
tion and the Court's role in interpret
ing and applying it. In fact, I intend to 
vote for the nomination of Judge 
Scalia to be an Associate Justice of the 
Supreme Court. I voted for Justice 
Sandra Day O'Connor. In fact, I have 
voted for about 96 percent, or more, of 
the judicial nominations that have 
been sent to this body by President 
Reagan during the last 5% years. So it 
is not a nominee's views on any par
ticular ideological issue on which I 
think any Member of this body, in
cluding myself, wants to base their de
cision on the nomination. 

Rather, I base my decision on this 
nomination on three factors under the 
framework laid out above. These are 
three reasons why I do not feel that 
confirmation of Mr. Justice Rehnquist 
is in the best interests of my State or 
my country. 

First, I am troubled by several areas 
of the nominee's testimony before the 
Senate Judiciary Committee which, in 
my view, reflect a lack of full candor 
on his part. Exemplary of these is the 
nominee's testimony regarding two re
strictive covenants found to be con
tained on his property. When con
fronted with this issue, Mr. Justice 
Rehnquist denied any and all knowl
edge of these covenants and expressed 
surprise in learning about them from 
the FBI report which uncovered their 
existence. Several days later. however. 
the nominee sent to the committee a 
letter which he received in 1974 explic
itly referring to the covenant on his 
Vermont property. I would not reject 
Mr. Justice Rehnquist solely on this 
basis, but certainly his testimony 
raises questions about whether or not 
he should have been aware of those re
strictive covenants and whether the 
nominee was as candid as he should 
have been before the Judiciary Com
mittee. 

Second, and more importantly, the 
nominee's temperament and tempera
ture are, in my view, called into seri
ous question by his well-developed 
record on civil rights and liberties. An 
objective analysis of that record re
veals that the nominee has, with few 
exceptions, decided against civil rights 
plaintiffs and in favor of allowing the 
State or Federal Government to act 
discriminatorily or in ways which re
strict individual liberties. That same 
record does not reflect merely a luke
warm commitment to equal rights for 
our citizens. Rather, it mirrors an icy 
cold indifference to the equal protec
tion guarantee embodied in our Con
stitution. 

Mr. President, other Members have 
adequately delineated the specific 

number of cases and the votes that the 
nominee has cast during the 15 years 
he has served on the Supreme Court 
as an Associate Justice. I would merely 
point out that it appears to this Sena
tor that Justice Rehnquist does not 
see the Constitution as a living docu
ment. Rather he seems to view it rigid
ly-frozen in time, as it were-in the 
latter part of the 18th century or the 
early part of the 19th century. 

The Constitution, as we have seen, 
evolves. Not that the fundamental 
meaning ought to change, but certain
ly the world in which we live changes 
and has changed dramatically. Mr. 
Rehnquist appears to have made the 
intellectual decision that we ought to 
interpret the Constitution very rigidly, 
as it was written, as it applied during 
the days in which it was drafted. 

That may seem to be an overbearing 
interpretation of his decisions but, 
frankly, I am left with no other con
clusion when I look at the decisions in 
which Justice Rehnquist has been in
volved. 

Consider the some 83 nonunanimous 
cases where civil rights statutes were 
interpreted. Justice Rehnquist voted 
against the civil rights plaintiff in 80 
out of those 83 cases, that, in my view, 
reflects a rigidity. It reflects, as well, 
an unwillingness to recognize that the 
times in fact have changed, that evalu
tion has occurred over the last 200 
years and most importantly in the last 
40 years, and that the Constitution 
must be read in light of those changes. 

Let us remember what we are doing 
today. We are attempting to fill the 
position of Chief Justice of the United 
States-without question the highest, 
most revered judicial office in our 
Nation. The man or woman who occu
pies that seat must, as the title of the 
position reflects, above all else actively 
work for and embody justice. Not jus
tice for some. Not justice only for 
whites. Not justice far men exclusive
ly. But Chief Justice for all. Whatever 
other qualifications Mr. Justice Rehn
quist possesses, I do not believe he 
stands as a symbol and reality of equal 
justice for all. 

Finally, while Mr. Justice Rehnquist 
undoubtedly possesses a sharp legal 
mind, he lacks one particular ability 
which he must possess in order to be 
an effective leader on the Court: the 
ability and the desire, and I emphasize 
desire, to activate and effectuate con
sensus among the Court's nine individ
ual members. 

The nominee has not only conceded
ly been in dissent more frequently 
than most but, more importantly, it 
seems to me, he simply does not reach 
out. In fact, in testimony before the 
Judiciary Committee, the American 
Bar Association, through its investiga
tion and discussion with others, indi
cates that Justice Rehnquist rarely, if 
ever, has sought out, as one might in a 

collegial fashion, the views of those 
other members of the Court. 

Certainly, all of us in this body, 
while we are not a judicial body, even 
though we know we may disagree with 
one another, we respect the intelli
gence, we respect the compassion, we 
respect the integrity of each other 
enough to seek each other out on 
policy matters and the like. 

In fact, it is not an uncommon occur
rence for a very conservative Member 
of the other side of the aisle to ap
proach a very liberal Member on this 
side of the aisle and to ask, "Why are 
you voting that way? What is your ra
tionale, your thinking? Likewise, it is 
not uncommon to see Members here 
approach that side of the aisle and 
raise the same kind of question. They 
may not end up voting alike, but there 
is enough respect for each other's in
tegrity that we seek out the motiva
tion of our colleagues. 
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You would think that on the Su

preme Court, that same kind of colle
gial environment might exist. And yet, 
Justice Rehnquist has demonstrated 
little or no inclination to reach out 
and discuss with his colleagues on the 
Bench why they reach their decisions 
as they do. 

That worries me deeply because the 
Chief Justice must perform, as head of 
the Court, the role of consensus build
er. 

At critical junctures in our Nation's 
history, the Chief Justice has recog
nized the need to forge a consensus to 
achieve a greater social good. Chief 
Justice Earl Warren cajolled recalci
trant Justices in order to persuade 
them to concur in the Court's opinion 
in Brown versus Board of Education. 
Chief Justice Warren foresaw the fire
storm that the decision would create, 
and convinced his brethren that una
nimity was required to weather the 
storm ahead. Similarly, Chief Justice 
Warren Burger recognized the impor
tance of consensus when the Court 
was making preparations to order 
President Nixon to surrender the Wa
tergate tapes. 

I fear that Mr. Justice Rehnquist, 
put in similar situations which will un
doubtedly arise during his tenure on 
the Court, would be unable to develop 
that same type of consensus among 
his colleagues on the Bench. This 
would be harmful not only to the 
Court, but to our country as well. 

Finally, Mr. President, there has 
been extensive debate over the memo
randum that the nominee wrote to 
Justice Jackson regarding the 1896, 
Plessy versus Ferguson decision which 
upheld segregation. Let me briefly 
remark on that discussion. 

Almost a week from today, we will 
commemorate the 40th anniversary of 
the termination of the Nuremberg 
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trials. Justice Jackson, of course, was 
the chief prosecutor for the United 
States at those trials. I have more 
than just a passing interest in all of 
that since the executive trial counsel 
for Justice Jackson at those trials was 
my father, who happened to be a 
Member of this body. I went back over 
the correspondence between my father 
and Justice Jackson, who maintained a 
friendship long after those days in 
Nuremberg. While I could find no par
ticular piece of correspondence that 
referenced Justice Jackson's views 
toward segregation in this country, I 
knew my father well enough and 
heard him talk over the years enough 
to know about his deep affection for 
this man and Mr. Jackson's deep com
mitment to human rights. 

In fact, that trial almost did not 
occur had it not been for the United 
States and Justice Jackson insisting 
that there ought to be a framework in 
which the crimes of the Nazis could be 
examined and laid before the entire 
world. 

I think it is helpful to make note of 
Justice Jackson's remarks as he 
opened the tribunal debates in Nurem
berg in 1945. He said there, "We will 
show them to be living symbols of 
racial hatred, of terrorism, of violence 
and of the arrogance of power. They 
took all the dignities and freedoms 
that we hold as natural and inalien
able rights in every human being." He 
went on at length, but that particular 
paragraph, it seems to me, demon
strates Justice Jackson's views about 
racial hatred and the inalienable 
rights of every human being. State
ments such as these cast doubt upon 
Justice Rehnquist's testiinony that he 
was writing a memorandum for Justice 
Jackson only to comply with Justice 
Jackson's views of civil rights. Justice 
Jackson was as determined as any 
human being in public life to uphold 
the inalienable rights of every human 
being, and to suggest otherwise does a 
great disservice to a man whose 
memory we ought to be remembering 
in these days 40 years after the con
clusion of the Nuremberg trials. 

In conclusion, Mr. President, I have 
no choice but to oppose the confirma
tion of Mr. Justice Rehnquist to be 
Chief Justice of the United States for 
a number of reasons. More than any
thing else, however, this office de
mands from its occupant more than 
mere mental acuity: it demands some
one who is red hot to ensure that the 
guarantees of our national charter 
apply with equal justice for all. It is 
precisely this burning desire to protect 
the civil liberties of all citizens which, 
I am saddened to say, is most lacking 
in this nominee. 

Mr. EXON addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Nebraska. 
Mr. EXON. Mr. President, I will not 

unnecessarily delay the vote up or 

down to confirm Mr. Rehnquist as 
Chief Justice. It seems to me that basi
cally it is a foregone conclusion that 
the 50-plus votes are here and ready to 
be cast in support of the nomination. 

First, I would like to comment on a 
happening which took place just 
before-I emphasize just before-the 
cloture vote earlier today. The Senator 
sought recognition from the Chair to 
ask unanimous consent that I be al
lowed to speak for 3 minutes without 
such time being charged to either side 
of the issue, being fully aware of the 
parliamentary agreement then in 
effect, under the dwindling time that 
was assigned to both managers of the 
bill. Since this Senator had not at that 
time made up his mind what his vote 
would be on the cloture motion, I 
sought to make a statement and then 
ask a question. I did not think it was 
proper for me to declare at that time 
to either manager of the bill the pro 
side or the con side on what I was 
going to do because I had not come 
down to that final determination. 

The minority Member was kind 
enough, however, to give me the last 
few moments of his time to make a 
brief statement. The majority manag
er of the bill objected to the additional 
3 minutes. Frankly, at that time, Mr. 
President, this Senator intended to 
vote "present" on the cloture vote, 
willing to move ahead if it was the will 
of 60 of my colleagues to get on with 
the up or down vote. I would like to 
have had the opportunity to ask ques
tions then. But some of the questions 
and some of the statements I intended 
to make in those brief 3 minutes will 
be included in the remarks I am about 
to give. 

When we get down to one of these 
time agreements, Mr. President, where 
the time is allotted to either those for 
or against, it leaves no time whatso
ever for the views of those yet unde
cided or to ask questions to help us 
make up our mind. 

Mr. President, we have before us an 
extremely-an extremely important 
matter-probably one of the most im
portant votes that any of us will cast 
in the Senate. But now we are down to 
the final vote up or down and it is 
time to make the call. 
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Mr. President, from the very begin

ning, I had indicated my likely approv
al of the Presidential nomination of 
Justice Rehnquist to be Chief Justice. 
While I had some misgivings, my 
record shows that I generally support 
Presidential appointees. Last night 
and this morning, I intended to vote 
for Justice Rehnquist. But after listen
ing further, and after further review
ing the record again and again, and 
having had some second thoughts, I 
felt that I should press myself into 
making a final look at the record. I 
have come to the conclusion that the 

proper vote is "no." I wish to take a 
few moments to explain my reason for 
opposition. 
It is not based on the technical 

·qualifications or his high intellect. 
They are strong and, in my view, 
beyond any reasonable doubt. While I 
do not agree completely with his posi
tion on a whole series of issues, I rec
ognize the right he has to those, and I 
think he has been honest and straight
forward in his decisions while on the 
Court. Nor is it his personal or judicial 
philosophy that this Senator takes 
issue with, and it has nothing to do 
with the vote I will be casting in oppo
sition. 

His judicial philosophy and his polit
ical affiliation, I think, have nothing 
whatsoever to do with the basic quali
fications. I believe that has been well 
established by many discussions and 
many decisions he has been a part of 
on the Court, that he has a right to 
those positions, and I thought he 
stated them quite eloquently. For the 
most part I agreed with him; and I will 
say again that there is nothing wrong 
with a conservative-even a dedicated 
conservative-on the Supreme Court 
of the United States. 

I will further say that I generally 
agree with his prolife decisions and 
statements that have been part of the 
character of Justice Rehnquist over 
the years, both as a person and as a 
Justice of the Supreme Court. 

What, then, one might ask, would be 
the reason for opposing moving a Jus
tice to Chief Justice, if he is technical
ly qualified, has a high rating from 
the bar association, and has other 
characteristics that would otherwise 
qualify him? 

Why, then, would one quarrel with 
his elevation to the position of Chief 
Justice? I think it is for a very good 
reason, Mr. President, which has re
ceived little consideration when re
viewing the elevation of a Justice to 
Chief Justice, where he will serve for 
years and years to come, as the top 
jurist of all the courts and the court 
systems of the United States of Amer
ica. 

My concern is his lack of full credi
bility, sometimes reliability, and, most 
of all, his seeming inability to be an ef
fective consensus developer, which I 
believe is an important requirement 
for the Chief Justice. 

The Chief Jutice of the United 
States is a person who should be 
chosen nearly by acclamation, and I 
think the vote will indicate very clear
ly that he is not being chosen by accla
mation, that there are those who, for 
their own reasons and very sincere 
reasons, have serious objections. I 
think what they are basically saying is 
that there is nothing wrong with Jus
tice Rehnquist remaining on the 
Court, but the question is as to wheth
er or not he is the best individual in 
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the whole United States of America to 
be moved up to this important posi
tion. 

Having said all that, Mr. President, I 
realize that his nomination will very 
likely be confirmed by the U.S. 
Senate. Nonetheless, notwithstanding 
any of the statements I have made, I 
have no personal feelings against Jus
tice Rehnquist whatsoever. I hope and 
pray that after his nomination is con
firmed, which it very likely will be, he 
will be an outstanding Chief Justice of 
the United States. 

The good news is that people have a 
way of growing in that position, and I 
certainly believe that Justice Rehn
quist has the ability to grow. There
fore, in conclusion, let me say that I 
hope history will show that he will 
eventually be recognized through ac
complishments as a great Chief Jus
tice. I think he has the potential. I 
hope he has the will and the foresight, 
and I hope that he will develop the 
ability to become an effective consen
sus-maker, which I think, above all 
other qualifications, is the supreme 
test of the Chief Justice of the United 
States. 

Mr. President, I yield the floor, and I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 
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Mr. BYRD. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The minority leader is recognized. 
Mr. BYRD. Mr. President, I thank 

the Chair. 
Mr. President, if the Chair will in

dulge me I am awaiting the promul
gating of a unanimous-consent request 
before I begin. 

Mr. KASTEN addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Wisconsin. 
Mr. KASTEN. Mr. President, is a 

quorum call in progress? 
The PRESIDING OFFICER. No, it 

is not. The minority leader has been 
recognized. 

Has he yielded? 
Mr. KASTEN. Mr. President, will 

the Senator yield? 
Mr. BYRD. I yield to the distin

guished acting Republican leader for 
the purpose of his making a unani
mous-consent request. 

Mr. KASTEN. I thank the distin
guished minority leader. 

IMPEACHMENT TRIAL OF JUDGE 
HARRY E. CLAIBORNE 

Mr. KASTEN. As in legislative ses
sion, Mr. President, I ask unanimous 
consent that, notwithstanding the pro
visions of rule XIX of the Rules of 

Procedure and Practice in the Senate 
when sitting on impeachment trials, 
the chairman-or, in his absence, the 
vice chairman-of the Special Commit
tee on the Impeachment Trial of 
Judge Harry E. Claiborne is author
ized to permit members of said com
mittee to pose questions orally to the 
impeached person, witnesses, House 
managers, and counsels appearing 
before the committee, on such terms 
and with such restrictions as the 
chairman shall prescribe for the expe
ditious completion of the committee's 
business. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. KASTEN. I thank the Chair, 
and I thank the distinguished minori
ty leader. 

NOMINATION OF WILLIAM H. 
REHNQUIST TO BE CHIEF JUS
TICE OF THE UNITED STATES 
The Senate continued with consider-

ations of the nomination. 
The PRESIDING OFFICER <Mr. 

DANFORTH). The minority leader is rec
ognized. 

Mr. BYRD. Mr. President, I thank 
the Chair. 

Mr. President, this afternoon we are 
debating the nomination of William H. 
Rehnquist, of the State of Virginia, to 
be Chief Justice of the United States. 

This is a vote that will be cast soon. 
This is a vote that has troubled me 
considerably. 

I voted to report the nomination 
from the Judiciary Committee. I voted 
to report it with the understanding 
that I would reserve my final judg
ment on it, that I would give the 
Senate a chance to debate the matter. 
And the Senate has debated this 
matter. Senators have, I think, done 
themselves proud. 

I have listened to the debates care
fully. 

One might say "Well, I have not 
seen you on the floor, Senator." That 
is true. 

I cannot sit on the floor and listen to 
each debate as I would like, because of 
the many other matters that come up 
and things that interrupt me. Other 
Senators have the same demands on 
their time. 

But I have watched this debate. I 
asked my daughter last week to tape 
the debate on the Rehnquist nomina
tion, and last Sunday I spent all after
noon and until 1 o'clock in the morn
ing on Monday watching Senators and 
listening to them as they presented 
their views on this nomination. And on 
Monday evening I continued until 
after 1 o'clock in the morning. Last 
evening, until after 2 o'clock this 
morning, I was still considering the 
views of those who spoke pro and con. 

I arrived at my decision last night as 
to how I would cast my vote on this 
nomination. 

Watching the debate on TV, may I 
say, incidentally, one can concentrate 
without interruption, without being 
called to the office to talk on the 
phone, without being called to the 
office to meet someone, without 
having to bend one's ear to a col
league. One can concentrate wholly 
and totally on what a Senator is 
saying. 

May I say I have been very im
pressed by the logic, by the content, 
by the probity and substance of the 
debate on both sides of the aisle and 
on both sides of the question. 

So I finally have arrived at my deci
sion. As I have listened to this debate I 
find that it in the main has revolved 
around about five or six contentions. 

One, give the President his choice. 
Two, conservative ideology is so ex

treme in this individual as to make 
him insensitive to the rights of minori
ties. He favors government over indi
viduals. 

Three, those who oppose the nomi
nation of Mr. Rehnquist do so on the 
basis of his judicial philosophy, on the 
basis of his ideology, and ideology has 
no place in decisions with respect to 
the confirmation of nominees to sit on 
the courts. 

Four, candor or lack thereof. 
Five, give the nominee the benefit of 

the doubt. 
I think that this is a pretty fair sum

mation of the points that have been 
debated back and forth, and to which 
I shall briefly address my own re
marks. 

First, give the President his choice. 
Well, we have heard this argument 
time and time again, Mr. President. I 
do not subscribe to it. It is a fallacious 
argument. It is a spurious one. 

Let us see what the Constitution 
says. The Constitution says "He," 
meaning the President, "he shall 
nominate, and by and with the advice 
and consent of the senate, shall ap
point • • • judges of the supreme 
court." The President only can nomi
nate. But he shall appoint "by and 
with the advice and consent of the 
senate." Those words are not meaning
less. They mean something. 

They mean that the Senate has an 
equal part in the appointment of 
judges to the Supreme Court of the 
United States, and we should not take 
that constitutional responsibility that 
is placed upon us lightly. 

This decision can be made but once. 
There is no opportunity for a second 
time. Once the Senate has made its de
cision, once the President has been no
tified, once he has tendered the com
mission to Mr. Rehnquist, once Mr. 
Rehnquist takes the oath as Chief 
Justice of the United States, then the 
Senate has no opportunity to reconsid
er its decision. 

Only in the case of impeachment 
trials does the Senate take a second 
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look. And we all know that only for 
the first time in the last 50 years is 
the Senate engaged-at the moment, 
as a matter of fact-in sitting as a 
court in the trial of a judge who has 
been impeached by the House of Rep
resentatives. 
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So the Senate has a responsibility in 

the appointment process. It is a heavy 
one. 

Mr. President, normally I would say, 
all things being equal, let us give the 
President his choice. And in the case 
of Cabinet officers, the responsibility 
upon us is heavy, but not as heavy as 
it is with respect to nominees to the 
courts of this land, and particularly to 
the Supreme Court of this land, and 
more specifically to the office of Chief 
Justice of the United States. 

This is a heavy, it is an awesome, it 
is a sobering responsibility, and no 
Senator should take it lightly. No Sen
ator should act in this instance on the 
basis that we should just give the 
President his choice. I do not care 
what President it is, whether it is a 
Democratic President or a Republican 
President. Our duty goes beyond that. 

The next point: The conservative 
ideology of Mr. Rehnquist is so ex
treme that he has an insensitivity to 
the rights of minorities, and he favors 
government over individuals. 

Mr. President, I happen to believe 
that there is something in the mind 
and heart of most men and women 
which, when inspired and challenged, 
will cause them to rise to the chal
lenge and to the needs of the office, 
the moment, and the occasion. I do 
not subscribe to the idea that Mr. 
Rehnquist is so insensitive of the 
rights of minorities that he cannot 
rise to the occasion and meet that test. 

Time and time again we have all 
seen men become Presidents, -or. 
become U.S. Senators, or who have 
held other high offices, either ap
pointive or elective, when who would 
have believed that they would have 
later proved to be equal to the task, or 
even have proved outstanding. But we 
have seen it happen time and time 
again. 

I do not think we should pin a label 
on a Justice just by counting how 
many cases decided by that individual 
reflected liberal decisions-whatever 
that means-or how many reflected 
conservative decisions-whatever that 
means. It takes a close look at the sub
stance, at the content of the reasoning 
and rationale behind the decisions. 

Mr. Rehnquist's decisions on sexual 
harassment of women in the work
place is a perfect example. Did Justice 
Rehnquist take that position because 
it is his traditional views of women 
and the family, or did he write the 
opinion because he clearly understood 
the need to ensure that women are 
protected from that kind of pressure 

in the workplace and can advance on 
the merits of their work performance 
and receive equal treatment? 

So it is not the volume of cases, it is 
not the number of cases, it is the sub
stance. What were the issues? Perhaps 
a loose way of saying it would be that 
it is the "quality," the quality of his 
judgment, the rightness of his judg
ment, the substance of the case. What 
did this involve and how did he reach 
his decision? 

I do not believe that Mr. Rehnquist 
is so straitjacketed in his conservative 
beliefs that he is insensitive. Perhaps 
his experience thus far would lead 
some people to believe that he would 
have a difficult time being more sensi
tive. But I still believe that men can 
improve themselves, can rise to meet 
the occasion, the challenge, the re
quirements of the office, the moment, 
the circumstances, the needs of the 
people. 

Well, let me go on from there. 
The third point of contention here 

seems to be that "ideololgy" has no 
place in this decision. I have heard 
that said here. 

All those who are opposed to the nomina
tion are opposing it on the basis of ideology. 
It should not be done. Experience, ability, 
integrity, these are the qualifications. The 
President may decide on the basis of ideolo
gy. Let him choose whomever he wishes and 
let him make a judgment as to that particu
lar individual's judicial philosophy. But not 
the Senate. 

I maintain, Mr. President, that, any 
President of the United States has a 
right to do so-and not only has a 
right, I think he has a duty to do so. I 
would think him lacking in something 
if he did not consider the ideology or 
the judicial philosophy of the nominee 
whose name he submits to the U.S. 
Senate to sit on a district court, an ap
pellate court, the Supreme Court of 
the United States, yes, even that high
est of all judicial positions, Chief Jus
tice of the United States. I would 
think he was lacking in judgment. 

And I think the same thing about 
Senators. Why should Senators not 
have the same right and duty? 

Well, let us have Mr. Rehnquist 
answer the question. For those who 
propose that Senators should not 
judge this nominee on the basis of his 
ideology, let us hear what he has to 
say. 

In "The Making of a Supreme Court 
Justice," by William H. Rehnquist, 
from the Harvard Law Record, Octo
ber 8, 1959, here is what he says on 
that question: 

Specifically, until the Senate restores its 
practice of thoroughly informing itself on 
the judicial philosophy of a Supreme Court 
nominee before voting to confirm him, it 
will have a hard time convincing doubters 
that it could make effective use of any addi
tional part in the selection process. 

And again he says-Mr. Rehnquist 
himself, the nominee, is speaking 
here-on the question as to whether or 

not ideology should be a factor in the 
determination by Senators who sit in 
judgment on his nomination: 
If greater judicial self-restraint is desired, 

or a different interpretation of the phrases 
"due process of law" or "equal protection of 
the laws", then men sympathetic to such de
sires must sit upon the high court. The only 
way for the Senate to learn of these sympa
thies is to "inquire of men on their way to 
the Supreme Court something of their views 
on these questions." 

Now, Mr. Rehnquist is "on his way", 
we might say, to the office of Chief 
Justice of the United States and, 
therefore, the only way for Senators 
to learn of his sympathies, whatever 
his ideology may be on this or that 
question, is to inquire of him, "on his 
way", what his views are on this ques
tion. So Mr. Rehnquist answers the 
question himself. 

Now, Mr. President, this is not the 
first time I have had something to say 
about the ideology of individuals 
named to sit on the Supreme Court. 
And it is not the first time I have con- · 
side red ideology. 

When Mr. Justice Thurgood Mar
shall was appointed to the Supreme 
Court in 1967, by a Democratic Presi
dent-at a time when I held a Demo
cratic office in the leadership of the 
U.S. Senate, secretary to the Demo
cratic conference-! voted against Mr. 
Marshall because of his judicial phi
losophy. 

0 1720 
I intended at first to vote for him. I 

said to my staff before I went home on 
that particular day, "Prepare me a 
speech in support of Mr. Marshall. I 
want to vote for him." I had filibus
tered against the 1964 Civil Rights 
Act, which I voted against-one of the 
two votes that I have cast in this 
Senate for which I have been sorry, 
and have regretted. Incidentally, the 
other vote, as I have indicated many 
times, was to deregulate the airlines. 
But, I had spoken 16 hours on this 
Senate floor in opposition to the Civil 
Rights Act of 1964. 

I was just out of law school, I had 
gone to law school10 years, I had been 
on the Armed Services Committee and 
the Appropriations Committee, and I 
decided I wanted to go on the Judici
ary Committee now that I had earned 
a law degree. I sat on the Judiciary 
Committee. And here I sat in the 
shadow of constitutional giants in this 
Chamber-Senator Ervin, Senator 
Russell. And you can name others one 
by one. I was impressed with their con
stitutional arguments against the 1964 
Civil Rights Act. And I in my own con
science spoke against that act, and I in 
my own good conscience voted against 
it. Later, I have come to be sorry for 
that vote. 

But here came the nomination to 
the Senate of Thurgood Marshall. I 
thought to myself, I had spoken 

I 
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against the 1964 Act. Politically, I 
think it would be a good thing for me 
to vote for Thurgood Marshall to sit 
on the Supreme Court. And then aside 
from politics, I thought it would be 
good for me to vote for Thurgood Mar
shall as the first black man to serve on 
the Supreme Court of the United 
States. "This is a historic vote. I am 
going to vote for him. So prepare me a 
speech for him. But first give me some 
of his opinions that he has rendered 
on the appellate court in New York." 
So I took those opinions home with 
me, and as I read them I began to see 
that more and more they were opin
ions with which, from the standpoint 
of ideology, I personally did not agree. 

So lying in bed that night, it sudden
ly dawned on me, well, here I cannot 
vote for this nominee. If he were 
white, I definitely would not vote for 
him because I do not subscribe to his 
judicial philosophy. I do not subscribe 
to his ideology. Then why should I 
vote for him just because he is black, 
if I do not subscribe to his judicial phi
losophy? So I cast my vote against Mr. 
Justice Marshall. That is nothing to 
his discredit. I am simply saying that 
ideology was the controlling factor in 
my decision. 

Then there came Abe Fortas. I had 
voted for Abe Fortas, whose name had 
been sent to the Senate by a Demo
cratic President to be an Associate 
Justice. But when it came to elevating 
him to Chief Justice, I looked at his 
philosophy. Here is what I said: "I 
have no objections to Mr. Fortas per
sonally, or to his qualifications as an 
able lawyer. I have heard nothing 
which would reflect against his good 
character and conduct as a citizen. My 
objections go solely to his judicial phi
losophy as manifested by his words 
and actions while serving on the 
Court." 

So there you are. That was in Sep
tember 1968. Again a nomination by a 
Democratic President, again a decision 
by an officeholder within the Demo
cratic party structure in the Senate, a 
decision to vote against a Presidential 
nomination, and why? Because of the 
nominee's ideology. So much for ideol
ogy. 

I say that ideology has its place, and 
as far as I am concerned, speaking of 
ideology itself, I subscribe to the judi
cial philosophy of Mr. Rehnquist in 
many areas-not in all, but in many
school prayer, forced busing, search 
and seizure, Miranda warnings, the 
death penalty. So if it were simply on 
the basis of his ideology, I would sup
port Mr. Rehnquist. 

Again I say I have cast my vote in 
the past against nominees to the 
Bench submitted by Presidents of my 
own party, and on the basis of ideolo
gy alone. 

No. 4: That Mr. Rehnquist lacked 
candor. Mr. President, the several in
stances in which Mr. Rehnquist in ap-

pearing before the Judiciary Commit
tee professed not to have good recol
lection, not to be able to recall, those 
instances have been debated and dis
cussed in the Senate perhaps ad nau
seum. But very briefly, let me, too, 
look at them. On the matter of chal
lenging voters, Mr. President, whether 
or not Mr. Rehnquist thought he was 
"intimidating" voters or "harassing" 
them, I do not know. But Mr. Kenne
dy asked the following questions: 

Senator KENNEDY. Well, the activity de
scribed basically is personally challenging 
voters. That is the activity alleged, and you 
categorically deny ever having done that in 
any precincts in Maricopa County in the 
Phoenix area at any election, is that cor
rect? 

Justice REHNQUIST. I think that is correct 
Going on, Senator Kennedy said: 
Well, what is "I think". I mean, you would 

remember whether you did or not. I mean, 
it is not an event. If you are talking about 
harassing or intimidating voters, it is not 
something you are going to forget very 
much about. 

Justice REHNQUIST. Senator, let me beg to 
differ with you on that point, if I may. I 
thought your question was challenging. 
Now you say harassing or intimidating. As 
to harassing or intimidating, I certainly do 
categorically deny anytime any place. If you 
are talking about challenging, I have re
viewed my testimony, and I think I said I 
did not challenge during particular years. I 
think it is conceivable that [in] 1954 I might 
at least have been a poll watcher at a west
side precinct. 

Senator KENNEDY. Well, did you challenge 
individuals then? 

Justice REHNQUIST. I think it was simply 
watching the vote being counted. 

Senator KENNEDY. Then you did not chal
lenge them? 

Justice REHNQUIST. I do not think so. 
Mr. President, I am in no position to 

charge Mr. Rehnquist with intimidat
ing or harassing anybody. Perhaps he 
did. He may not have. If he did, it is 
conceivable that he did not feel that 
he was intimidating them. He might 
not have felt so, even while the indi
vidual on the receiving end might very 
well have felt intimidated. Mr. Rehn
quist might, indeed, not have felt he 
was intimidating or harassing. 

But it seems to me it would be very 
difficult not to at least remember chal
lenging voters. And in challenging 
voters, Democrats have done that. Re
publicans have done that. That has 
been done over the years, way back, it 
was a pretty normal thing for voters 
sometimes to be challenged as they ap
proached the voting booths. But why 
would one not remember? I should 
think it would have been better if one 
had indeed challenged voters, simply 
to have said so. Mr. Rehnquist was not 
a judge then. He did not sit on the Su
preme Court at the time. 

He was not in the Justice Depart
ment. I would simply think that the 
committee would have felt that it was 
an acceptable response if he would 
have said, "Yes, I did challenge some 
voters. That was what we did in those 

days. My Democratic counterparts did 
it. I did it. As a Republican, a very par
tisan, loyal, dedicated Republican, I 
did it. 
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"But I was not sitting on the Court.'' 

So much for that. 
Now, we go to the next question, 

that of restricted covenants. 
Mr. President, we have all, I guess, 

or most of us have, bought property in 
which there were restrictive cov
enants. That was common back a few 
decades ago. It is not beyond my recol
lection at all. 

Of course, it is now unconstitutional. 
But in this situation, Mr. LEAHY re

ferred to the summer home Mr. Rehn
quist had purchased. 

Senator LEAHY. When did you purchase 
that? 

Justice REHNQUIST. In 1974, I believe. 
Senator LEAHY. Justice Rehnquist, I am 

told that you have a warranty deed, the 
normal form of transfer in Vermont, and 
gave back a mortgage deed. But in the war
ranty deed there is this sentence: "No fee to 
the herein conveyed property shall be 
leased or sold to any member of the Hebrew 
race." 

Are you aware of that covenant in your 
deed? 

Justice REHNQUIST. Not at the time, Sena
tor. I was advised of it a couple of days ago. 

Senator LEAHY. Did you not read the deed 
that you got on your property? 

Justice REHNQUIST. I certainly thought I 
did, but I'm quite sure I didn't note that. 

It is not inconceivable, that it could 
have been that way. 

But on August 4, 1986, Mr. Rehn
quist wrote a letter to the chairman of 
the Judiciary Committee, indicating 
that following his testimony before 
the Senate Judiciary Committee, he 
had reviewed his files and he had 
found a letter from the attorney for 
the seller of the property, who de
scribed the conditions of title, includ
ing a reference to the restrictive cov
enant: 

While I do not doubt that I read the letter 
when I received it, I did not recall the letter 
or its contents before I testified last week. 

So we look at the letter of July 2, 
1974, a letter written with a copy to 
Mr. Rehnquist, which contains the fol
lowing statement: 

The property is also subject to restrictions 
relative to use, width of rights-of-way, con
struction on the various parcehe property, 
who described the conditions of title, includ
ing a reference to the restrictive covenant: 

While I do not doubt that I read the letter 
when I received it, I did not recall the letter 
or its contents before I testified last week. 

So we look at the letter of July 2, 
1974, a letter written with a copy to 
Mr. Rehnquist, which contains the fol
lowing statement: 

The property is also subject to restrictions 
relative to use, width of rights-of-way, con
struction on the various parcels, and owner
ship by members of the Hebrew race. 
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There was an earlier letter dated 

June 24, 1974, addressed to him by 
David L. Willis, of the firm Witters, 
Zuccaro, Willis & Lium. It says: 

I would recommend that you examine 
closely the attached abstract copy of the 
deed of the main cottage property. 

We go to that abstract of title and 
we see these words to which Mr. 
Rehnquist's attention had been specif
ically drawn by the letter: 

No feet of the herein conveyed property 
shall be leased or sold to any member of the 
Hebrew race. 

Mr. President, as I say, those restric
tive covenants were included from 
time to time in those days, but the 
question here is, ·were you aware of 
this? Were you aware of that cov
enant? 

Then all of a sudden it appears in a 
published article that he had been no
tified of this fact by the attorney, and 
on that same day Mr. Rehnquist wrote 
the letter to Mr. THuRMoND, the chair
man of the Judiciary Committee. 

Again, here is the problem of inabil
ity to recall, failure to recollect. It 
woud seem most likely that a man in 
Mr. Rehnquist's position, a man of his 
legal ability, a man of his perspicacity, 
his insight, his sensitivity to these 
things, would certainly have taken 
notice of that convenant the astract of 
title. When his attention was specifi
cally called to it in the letter, one 
would have thought that he would 
have read this, 12 years ago when the 
property was purchased. 

All of these matters trouble me. 
In the case of Laird versus Tatum, I 

will not go into that as others have al
ready gone into it, but there is a ques
tion there as to whether Mr. Rehn
quist participated in the development 
of a policy dealing with Army surveil
lance of activities of Americans en
gaged in nonviolent, legal public dem
onstrations. He said he did not. There 
is evidence to the contrary. 

Let me go on quickly now to the last 
of these specific items, the Rehnquist 
memo to the late Mr. Justice Jackson. 

Mr. President, in this situation, a 
memo entitled "A Random Thought 
on the Segregation Cases," came to 
light after the Judiciary Committee 
had closed its hearings in 1971 on the 
nomination of Mr. Rehnquist to the 
office of Associate Justice of the Su
preme Court of the United States. 

This memo, titled as I have indicat
ed, expounded on whether or not the 
Court in considering the facts in 
Brown versus Board of Education 
should adhere to the constitutional 
pillar of Plessy versus Ferguson, decid
ed in 1896, the "separate-but-equal" 
doctrine. 

The memorandum was supportive of 
the Plessy versus Ferguson "separate 
but-equal" doctrine. I quote from that 
memorandum: 

I realize that it is an unpopular and unhu
manitarian position, for which I have been 

excoriated by "liberal" colleagues, but I 
think Plessy v. Ferguson was right and 
should be re-affirmed. If the Fourteenth 
Amendment did not enact Spencer's "Social 
Statics," it just as surely did not enact Myr
dahl's "American Dilemna." 

At the time this memorandum was 
written, Mr. Rehnquist was law clerk 
for the late Mr. Justice Jackson. When 
this memorandum came to light, Mr. 
Rehnquist wrote to Senator Eastland. 
The committee had closed its hearings 
and the matter was before the Senate. 

In the New York Times of December 
9, 1971, we find the following, with ex
planatory material: 

WASHINGTON, December B.-Following is 
the text of a letter from William H. Rehn
quist, Supreme Court nominee, to Senator 
James 0. Eastland about a memorandum 
that has become involved in the Senate 
debate over his confirmation, and the text 
of the memorandum: 

The following is an excerpt from the 
letter by Mr. Rehnquist to Mr. East
land. 

As best I can reconstruct the circum
stances after some 19 years, this memoran
dum was prepared by me at Justice Jack
son's request; it was intended as a rough 
draft of a statement of his views at the con
ference of the Justices, rather than as a 
statement of my views. 

Going on to another excerpt: 
He very definitely did not-
"He" meaning Mr. Justice Jackson

either expect or welcome the incorporation 
by a clerk of his own philosophical view of 
how a case should be decided. 

And then further: 
I am satisfied that the memorandum was 

not designed to be a statement of my views 
on these cases. Justice Jackson not only 
would not have welcomed such a submission 
in this form, but he would have quite em
phatically rejected it and, I believe, admon
ished the clerk who had submitted it. 

And further: 
I believe that the memorandum was pre

pared by me as a statement of Justice Jack
son's tentative views for his own use at con
ference. 

Mr. President, the memorandum 
itself, titled "A Random Thought on 
the Segregation Cases," is written by 
the writer in the first person, not in 
the third person. The memorandum 
states, "I believe • • •." 

Now, who is "I" in this case? Who is 
the first person? The initials on the 
memorandum are W.H.R. It would be 
difficult, then, to believe that this 
memorandum was written by anyone 
other than Mr. Rehnquist and that 
the "I," the personal pronoun in the 
memorandum, is not Mr. Rehnquist. 

The memorandum states: "I realize 
that it is an unpopular and an unhu
manitarian position, for which I have 
been excoriated by my 'liberal' col
leagues, but I think Plessy versus Fer
guson was right and should be reaf
firmed • • •." 

Mr. President, why would Mr. Rehn
quist deny that it was his memoran
dum? Why did he not say, "Yes, it was 

my memo. Those were my thoughts. I 
was a clerk to the late Mr. Justice 
Jackson. Those are my thoughts. That 
was the constitutional doctrine of the 
day, Plessy versus Ferguson-separate 
but equal. I subscribed to it. But that 
has been overturned. Now it is Brown 
versus Board of Education. So the sep
arate but equal doctrine has been 
.turned on its head." 

I think that would have been under
stood by the committee. I certainly 
would have accepted that explanation. 
One could have understood how a law 
clerk, who had perhaps been asked to 
do so, or even if not asked to do so, 
might have submitted such a memo
randum. Oftentimes I ask my staff, 
"You give me a memo that states the 
positive. You give me a memo that 
states the negative. Let me have both 
sides of the argument." And that 
could very well have been the case 
with Mr. Rehnquist. But to say that 
this memorandum did not represent 
his own views but that he was stating 
rather the views of the late Mr. Jus
tice Jackson, Mr. President, is just a 
little too difficult to swallow. 

And then there is the letter from 
Mrs. Elsie L. Douglas, who was the sec
retary to the late Mr. Justice Jackson, 
in which she wrote: 

DEAR SENATOR KENNEDY: I have been fol
lowing the proceedings on the confirmation 
of Justice William Rehnquist for Chief Jus
tice. 
It surprises me every time Justice Rehn

quist repeats what he said in 1971 that the 
views expressed in his 1952 memorandum 
concerning the segregation case than before 
the Court were those of Justice Jackson 
rather than his own views. As I said in 1971 
when this question first came up, that is a 
smear of a great man for whom I served as 
secretary for many years. Justice Jackson 
did not ask law clerks to express his views. 
He expressed his own and they expressed 
theirs. That's what happened in this in
stance. 

So, Mr. President, it is not sinful to 
admit that one in that day and time 
supported the view of what was then 
the law of the land. Whether it was 
the right law or whether it was the 
wrong law, that was to be decided by 
the legislative branch or by the Court 
and in this instance it was the Court, 
and in my judgment, the Court made 
the right decision in Brown versus 
Board of Education. But to say, 
"Those were not my views," I cannot 
understand that. It would not have 
been amiss, as I said, if Mr. Rehnquist 
had simply said, "Yes; those were my 
views and in that day and time that 
was the law of the land. It was what 
the Constitution said, according to the 
Court in Plessy versus Ferguson." 

But that was not what Mr. Rehn
quist said, and so, Mr. President, that 
leaves a very serious cloud on his per
ceived candor, may I say. 

So without going further into these 
instances which have been, I think, ad
mirably presented to the Senate on 

' 
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both sides of the aisle by those who 
contend one way and those who con
tend the other, let me simply say that 
for that, in my judgment, the nomi
nee~s responses were not entirely 
forthcoming. To that .extent, he left a 
cloud of doubt in my mind. There are 
those who say, "Give Mr. Rehnquist 
the benefit of the doubt." Mr. Presi
dent, it is not a question of giving Mr. 
Rehnquist the benefit of the doubt. 
That is the same thing that was said, 
although in a different form, when 
the Manion nomination was before the 
Senate, when it was argued, "Well, 
here is a young man whose future de
pends upon this decision." The young 
man's future was one tiny thing. What 
counted most was the future of the 
people of the seventh judicial circuit. 
Now we hear it said, "Give Mr. Rehn
quist the benefit of the doubt." It is 
not Mr. Rehnquist I am so concerned 
about. He would still be on the Court 
as an Associate Justice if not con
firmed to be Chief Justice. The benefit 
of any doubt should be resolved in 
favor of the people of the United 
States. Let us think of the people of 
the United States. There can always 
be some other Chief Justice, one 
equally as conservative, one of the 
same judicial philosophy. But let us 
give the benefit of the doubt to the 
people of the United States. 
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Mr. President, I have reached my 

conclusion. We are today considering 
the position of Chief Justice of the 
United States, and this decision affects 
every man, woman, boy and girl in 
these United States. 

Chief Justice Marshall said: "The 
Judicial Department comes home, in 
its effects, to every man's fireside; it 
passes on his property, his reputation, 
his life, his all." 

The Court, Mr. President, has no pa
tronage, no control of purse, no bayo
nets, no battalions. Its power and its 
influence rest upon the confidence re
posed in it by the American people 
and by the public acceptance of the 
fact that there should be a tribunal to 
which all may appeal. The public 
trust. That is the basis for the power 
and the influence of the Court, and 
the symbol of that Court must be the 
Chief Justice of the United States. 

Justice Holmes said: 
If American law were to be represented by 

a single figure, skeptic and worshiper alike 
would agree without dispute that the figure 
could be one alone, and that one, John Mar
shall. 

John Marshall was the Chief Justice 
of the United States. 

Mr. President, it is imperative that 
the people of the United States, all 
the people-rich and poor, men and 
women, black and white, Catholic, 
Gentile, Jew, Protestant-have confi
dence in the Supreme Court of the 
United States and the judiciary, as a 

Court and as a system that will render 
justice and fairness, and judgment 
with impartiality toward all. 

The Chief Justice of the United 
States must be perceived as the very 
symbol of justice and the purest 
symbol of all, a symbol without flaw. 
This man's experience cannot be chal
lenged. His ability is universally recog
nized. Some say he is brilliant. His phi
losophy, overall, I find no quarrel 
with. His integrity-there is the ques
tion. 

Will the American people view this 
Chief Justice as one who became Chief 
Justice and on the way cut a comer 
here, cut a comer there, was unable to 
remember here, was unable to recall 
there, when it should have been most 
likely to the contrary? I am concerned 
about his ability to develop consensus 
on the court at times when consensus 
and balance may be best for the coun
try. 

Mr. President, I close with a quota
tion from Horace Greeley: 

Fame is a vapor; popularity an accident; 
riches take wings; those who cheer today 
will curse tomorrow. Only one thing en
dures-character. 

Just as it is character that endures 
in the case of the individual, it is char
acter in the case of the highest Court 
of these United States that must 
endure if our constitutional system 
shall ensure liberty and justice for all. 

Mr. President, I regret to say that 
we are about to confirm a man as 
Chief Justice of the United States 
with a quarter or a third, or whatever, 
of the U.S. Senate showing its lack of 
complete confidence in this Justice for 
that exalted office. He would still be 
an Associate Justice of the Supreme 
Court. I would have wished that the 
President would have withdrawn the 
nomination and submitted in lieu 
thereof the nomination of Mr. Scalia, 
but that is perhaps too late. We know 
what the outcome will be. 

Mr. President, for the reasons I have 
already stated, I cannot vote for the 
confirmation of Mr. William Rehn
quist to be the Chief Justice of the 
United States. 

I yield the floor. 
Mr. BIDEN. Mr. President, I say to 

my friend from Arizona that I will not 
make my entire statement at this 
point. I will just take about 5 minutes, 
and I will cease and desist until later 
this evening. 

First of all, I compliment my col
leagues, the Democratic leader, the 
Senator from West Virginia, on his 
statement. 

Second, I suggest that he pointed 
out one of the three serious flaws in 
this nomination. 

Let me just illustrate, because I 
often hear from my colleagues who 
have not followed this enough, and 
from my constituents, "Why are you 
all spending so much time talking 
about something that happened 8, 10, 

15, 18, 20, 25 years ago? Why is that 
relevant? What difference does that 
make?" 

Let me suggest that if you look at 
the facts and the time back in 1970 
when Justice Rehnquist first came to 
the Court, 90 percent of these docu
ments and these points were not able 
to be made because they were not 
available to us. That is No.1. 

No. 2, Justice Rehnquist has come 
before the U.S. Senate Judiciary Com
mittee and the American people and 
repeated some statements which, on 
their face, seem to be ridiculous. Let 
me just take one series of points that 
relate to Justice Rehnquist's testimo
ny. 

Justice Rehnquist claimed in 1971 
that the memorandum we keep talking 
about-the memorandum we are talk
ing about now is the memorandum 
that he, as a clerk for Mr. Justice 
Jackson, wrote. Senator BYRD referred 
to it; others referred to it. In that 
memorandum, it is a clear statement 
that he thinks, that someone thinks, 
Plessy versus Ferguson-separate but 
equal-is a good idea. 

In fairness, I might add that Mr. 
Justice Rehnquist at the time had 
been the No. 2 man. Here he had been 
the No. 1 man at the Justice Depart
ment in terms of legal counsel for the 
President and part of his responsibil
ity was to honcho through the nomi
nations of two men who had just gone 
down to defeat and literally, as the bi
ographers tell us and stories go, he 
was sitting in the office with then At
torney General Mitchell. The Presi
dent called Attorney General Mitchell 
and said, "Within an hour I am going 
to name someone if you don't find me 
someone." 

And he, Mitchell, allegedly turned 
then to Rehnquist and to everyone's 
great surprise said, "It is you." 

Justice Rehnquist did not anticipate 
that occurring but Justice Rehnquist 
figured out one thing. He observed 
that in 1970 anyone who expressed 
support for at any time in their life 
Plessy versus Ferguson they would not 
be confirmed. That was the attitude at 
the time. He was smart enough to 
know in this Senator's view had he 
gone up there and said, "Yes, I once or 
still believe Plessy versus Ferguson is a 
good idea," he would have been in 
deep, deep trouble. He just saw two 
nominees go down to defeat. 

So what does he do? He has an op
portunity of a lifetime. He never ex
pected in his whole life to ever be on 
the bench and he concludes, in my 
view, that he has to come up with 
some mildly credible rationale that he 
never held those views. 

So he turns and he says, "This 
memorandum," -the only thing that 
was talked about being surfaced,
"was something that Justice Jackson," 
and keep in mind Justice Jackson was 

• 
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dead now, that "Justice Jackson was 
the guy who in fact really had me 
write this for him, they were not my 
views." 

He goes on to say as was pointed out: 
Justice Jackson "did not either expect 
or welcome the incorporation by a 
clerk of his own philosophical view of 
how a case should be decided." 

The fact of the matter is, though, 
that Justice Rehnquist and his col
league, Donald Cronson, wrote numer
ous memoranda for Mr. Justice Jack
son in which they articulated their 
personal philosophic view which is, by 
the way, what Justice Jackson's secre
tary said all his clerks did. They were 
asked to give their view, not Jackson's 
view. 

Let me point out why I believe he 
was disingenuous at best, when he 
said, "Justice Jackson didn't expect or 
welcome the incorporation of our 
views." 

If that were true you would assume 
that the memorandum that he wrote 
on other matters would not express 
his, Mr. Rehnquist's view. Right? Let 
us just go through a few of them. 

For instance, in the memorandum in 
the case of Terry versus Adams, which 
involved the challenge to the State 
elections, Justice Rehnquist wrote, 
and this is a memorandum to Justice 
Jackson: Just like the Plessy versus 
Ferguson memorandas to Justice Jack
son he wrote: 

I have a hard time being detached about 
this case, because several of the Rodell 
school of thought among the clerks began 
screaming as soon as they saw this that 
"Now we can show those damn southerners', 
etc. I take a dim view of this pathological 
search for discrimination." 

In a memorandum in the case involv
ing the right to speak in a public park, 
Justice Rehnquist wrote to Justice 
Jackson: 

I personally don't see why a city can't set 
aside a park for ball games, picnics, or other 
group activities without having some out
landish group like Jehovah's witnesses com
mandeer the space and force their message 
on everyone. 

Again, I do not care about his view. 
Here are two instances in a row where 
he said after having said Justice Jack
son did not want clerk views, he is 
giving his view. 

Third, in a memorandum on three 
lawsuits by baseball players against 
the major leagues for violation of the 
antitrust laws, Rehnquist wrote: 

I feel it is only fair to lay bare my strong 
personal animus in these cases . .. I feel in
stinctively that baseball, like other sports, is 
sui generis, and not suitably regulated by a 
bunch of lawyers in the Justice Department 
or by a bunch of shyster lawyers stirring up 
triple damage suits. 

This is a memorandum to Justice 
Jackson. 

I see the majority leader standing. I 
want to make a few more points, if he 
would like to make a comment. 

Mr. DOLE. Mr. President, what I 
want to do while the minority leader is 
available is to indicate and I am sorry 
to interrupt the distinguished Senator 
from Delaware. 

Mr. BIDEN. It is perfectly all right. 
Mr. DOLE. We might be able to 

either fix a time or determine a time 
when we might vote on this nomina
tion. A lot of our Members understand 
that there is going to be a window be
tween roughly 6 and 8. But it would be 
my hope that those who want to speak 
on this nomination would avail them
selves of this time and if we could 
reach the end of the discussion on the 
Rehnquist nomination and then per
haps we could set aside that particular 
nomination and start discussing Scalia. 
I do not know how much more time 
the Senator from Delaware has that 
he is allotted or committed. 

Mr. BIDEN. If the Senator will 
yield, I will say there are probably 
about another hour-and-a-half worth 
of total time, my guess. 

The Senator from Arizona has about 
20 minutes to a half-hour and the Sen
ator from Delaware has total another 
15 or 20 minutes; the Senator from 
Massachusetts has 20 minutes, and the 
Senator from Ohio may or may not 
have 15 minutes. 

So to the best of my knowledge they 
are the only people who wish to speak 
on the nomination. 

So I would guess maximum we are 
talking about anywhere from an hour 
and 20 minutes to a maximum of an 
hour and 50 minutes is my guess re
maining to be spoken on this nomina
tion. 

Mr. DOLE. Could we do that during 
the so-called window to see if we could 
not come and start the debate? 

Mr. BIDEN. The Senator from Dela
ware would be prepared to do that. 
The Senator from Arizona acknowl
edged he would be prepared to do 
that. Senator KENNEDY, I believe, indi
cated he had to leave during that 
window. He was here prepared to 
speak. So he ought to be back. We can 
check with the Senator. 

The answer is I think we can get 90 
percent of it finished during the 
window. 

Mr. DOLE. If we could conclude the 
debate on Rehnquist probably-not 
going to happen-but if we could con
clude it before 8 o'clock, would the dis
tinguished minority leader have any 
objection if we would set the nomina
tion aside temporarily to call up the 
Scalia nomination and start the 
debate on that one? 

Mr. BYRD. Not at all. I have no ob
jection. 

Mr. BIDEN. If the majority leader 
will yield, I would have no objection. I 
would like to have 2 minutes immedi
ately prior to the vote on Rehnquist 
with all my colleagues on the floor. It 
would be safe to say 5 minutes before 
the actual vote. So I do not mind leav-

ing it, going to Scalia, but prior to the 
vote being called, I would like 5 min
utes set aside for the opposition. 

Mr. DOLE. All right. I understand. 
I know the distinguished minority 

leader has a commitment. If he has no 
objection, then if it should happen-it 
may not happen-we could proceed in 
that fashion. 

Mr. BYRD. Mr. President, will the 
distinguished Senator yield? 

Mr. BIDEN. I yield. 
I say to both leaders I think that is 

reasonable. I would suggest quite 
frankly-! do not speak out of school 
with my colleagues-maybe we could 
run a hot line on that, I know of no one 
who would have reason to object to 
that. I would suggest we proceed on 
that basis unless in the next 10 minutes 
or so we find an objection. That is what 
I would say. 

Mr. DOLE. If the Senator will yield, 
we will do the same. Again I ask the 
distinguished minority leader if we can 
reach that agreement if it is all right 
to do it in his absence. 

Mr. BYRD. It is. I authorize the dis
tinguished manager here or authorize 
the distinguished majority leader to 
speak on my behalf. If it is clear on 
this side, our staff will know it. They 
can inform the majority leader and it 
is perfectly all right with me to enter 
into this agreement. 

Mr. DOLE. Thank you. 
Mr. BYRD. I thank the majority 

leader, and I thank the distinguished 
Senator from Delaware. 

Mr. BIDEN. I thank my colleagues. 
Mr. BYRD. Mr. President, I am one 

of those who in this instance has to go 
to a function, and I am one of those 
who asked that there be a window. It 
would seem to me we could proceed 
with debate on this nomination and if 
Senators are not here at this particu
lar point and we have not reached 8 
o'clock and they are not here, we still 
wish to speak on Mr. Rehnquist, if the 
managers of the nomination on Mr. 
Scalia were here and care to proceed 
with their statements, and other Sena
tors could-we will be back then short
ly after 8-perhaps if we could agree 
to a vote on both nominations, let us 
say, no later or let us say at 9 o'clock, 
Mr. Rehnquist's vote and back to back 
Mr. Scalia, that would give us virtually 
3 hours in which to complete the 
debate on Mr. Rehnquist, do the 
debate on Mr. Scalia, which is not 
going to be very lengthy I should 
think, and then we all know when the 
vote is going to occur. 

<Mr. HUMPHREY assumed the 
chair.) 

Mr. BIDEN. Mr. President, to con
tinue again now, remember what we 
are talking about here. We are talking 
about a fellow who said that, "It is ob
vious they were not my views. I was 
not saying these things." 
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Justice Rehnquist argued in 1971 

that "tone of the memorandum is not 
that of a subordinate submitting his 
own recommendations to his 
superior • • • but is instead quite im
perious-the tone of one equal exhort
ing other equals." 

Again, that is his argument as to 
why he said, "I could not have written 
this." Do not forget in the first place 
he said, "I couldn't have written it, 
they were not my views. The reason 
they were not my views," he said, "is 
because clerks don't give their own 
views." 

0 1810 
Well, I hope I have just pointed out 

that he consistently gave his own 
views in every other memorandum and 
Justice Jackson's clerk said that is 
what all the clerks did. So I would like 
to make that point. 

The second point is he now says, as a 
second defense, that it was not he who 
wrote that memorandum or they were 
not his words. He comes back and says, 
not only did clerks not do that, he 
said, in addition to that, it was too im
perious, the tone; it sounded like a 
Justice, and "We clerks didn't use 
those kinds of terms like the ones used 
in the memorandum." 

Well, let us examine that point for a 
minute. In one memorandum, for ex
ample, the man who say clerks do not 
use those phrases, he, Justice Rehn
quist, then clerk Rehnquist, refers to 
his coclerk, this Mr. Cronson, as "Mr. 
Justice Cronson," He says, "As Mr. 
Justice Cronson said in his memo," 
blah, blah, blah, and he went on from 
there. 

At another time, he titles the memo
randum he wrote to the Justice
again, now, he said "We don't use 
high-sounding terms. Any time it is 
formal or any time it is flippant, it 
must have been a judge, not a clerk." 

This is another title of one of his 
memorandums. It is quite good, actual
ly. The title is: "Habeas Corpus Then 
and Now-Or, If I can Just Find the 
Right Judge, Over These Prison Walls 
I Shall Fly." 

That is how he titles his memo to 
Justice Jackson. 

A third example: In Justice Rehn
quist's memo on Terry versus Adams, 
when he was a clerk, he talked about
this is his, Rehnquist's verbiage-he 
talked about a "pathological search 
for discrimination,'' that, he said, 
could be attributed to Justices Douglas 
and Black, as well as several other 
prominent legal scholars. 

Now, Let us go back over this a 
minute. Why are we concerned about 
this? Because, A, it does not appear he 
is telling the truth; B, we did not have 
a chance to examine it in 1971; and, c, 
his arguments do not hold water. 

His arguments that "I wasn't for 
Plessy versus Ferguson," are as fol
lows: A-this is the first part now, this 

is really important in my view-he 
says, "A, when we talked and when we 
wrote in those memos, we were writing 
for Justices. We weren't expected to 
give our own views." 

Yet, consistently, when he was a 
clerk for Justice Jackson, he gave his 
own views and stated them that way. 
And I have submitted those for the 
RECORD. 

Mr. SARBANES. Will the Senator 
yield on that point? 

Mr. BIDEN. Yes; sure. 
Mr. SARBANES. Did the Senator 

put in the RECORD the letter from Jus
tice Jackson's secretary of many years 
taking very sharp issue with that? 

Mr. BIDEN. Yes. She made it very 
clear, as the Senator from Maryland 
knows, that, in fact, clerks were ex
pected to give their views, not the Jus
tices' views. And she pointed that out. 
And Senator BYRD put that in the 
RECORD. 

But, not only on that score is it clear 
he is not telling the truth, it is clear 
on the score that when he tried, in a 
fallback position, to defend his argu
ment to say he is not lying to us or not 
misrepresenting, he said, "Well, only 
Justices use imperious language." And 
yet in every memo he writes-because 
that is what he is known for. He is 
quick witted. He is sarcastic. He is 
sometimes sardonic. He does it all the 
time, and I just cited three of those 
examples. 

Now, there is a fourth thing. Rehn
quist asserted in 1971 that the state
ment in the memo that "Plessy was 
right and should be reaffirmed was 
not an accurate statement of my views 
at the time." 

However, everything in Justice 
Rehnquist's background at that time 
points overwhelmingly to the fact that 
that is what he believed. 

Let me give you some examples. This 
is Rehnquist's coclerk, again, Mr. 
Donald Cronson. He stated that Rehn
quist regularly defended Plessy versus 
Ferguson in the luncheon meetings 
with the other clerks. And this is con
sistent with the statement and the 
memo which he wrote to Justice Jack
son where he, Rehnquist, says, "I real
ize that it is an unpopular and unhu
manitarian position, for which I have 
been excoriated by my 'liberal' col
leagues." 

He means the people at lunch time 
who used to excoriate him, his fellow 
clerks who used to say things like, 
"You can't mean that. You don't 
really believe separate but equal is 
equal." And he would come back and 
say, "I do believe that." 

So he says to Jackson, he acknowl
edges that. He says, "I am recommend
ing to you to uphold Plessy v. Fergu
son. I realize that is an unpopular and 
unhumanitarian position for which 
!"-Justice Rehnquist-"have been ex
coriated by my colleagues," the clerks. 

Continuing the quote: "But I think 
Plessy v. Ferguson was right and 
should be reaffirmed.'' 

And, by the way, throughout his 
memorandum, which I will submit for 
the RECORD, he consistently refers to 
his fellow clerks as "the liberals." He 
was not talking about the other 
judges. He is talking about his fellow 
clerks. 

In an 1983 interview by a reporter 
from the New York Times, Justice 
Rehnquist was · asked whether his 
views on Plessy had changed since his 
days as a clerk. This is before he knew 
he was going to be nominated to be 
Chief Justice of the United States. He 
replied: "I think they probably have." 

Now, why would he say in 1983 that 
his views on Plessy had changed from 
when he was a clerk and yet he swore 
in 1971 his views as a clerk were in 
support of Brown versus the Board of 
Education? What are we, fools? I 
mean, it is crazy. Obviously, he be
lieved that. And there is nothing 
wrong with him believing that. As the 
Senator from West Virginia stated, 
almost half of the United States be
lieved Plessy versus Ferguson was 
right. Over half of them stood here on 
the floor and said "Separate but equal 
is equal." And obviously, he did, too. 

So why is he not telling us the truth 
under oath? Why, in 1983, would he 
say: "My views have changed since 
that of when I was a clerk"? 

If you take his statements in 1971 
and 1986 as being accurate, where he 
swore under oath that he was for 
Brown, then I am really worried. That 
means he is now for Plessy. That 
means he has changed his mind. That 
means he is going to rule, if another 
case like it comes up that says sepa
rate but equal is equal. 

Now, nobody believes that; do they? 
God willing, he does not mean that. 

So, obviously, as my mom might say, 
he might have tole us a little white lie 
about who wrote the memorandum. 

Another point in his testimony 
before the Judiciary Committee this 
year: He testified that he never 
reached a personal conclusion-! asked 
him, I said, "By the way, did you have 
an opinion? Did you have an opinion 
back when you were a clerk?" And he 
said, "Clerks don't have opinions." 

Well, here is one of the most opin
ionated men that has probably ever 
served as a clerk, one of the most opin
ionated Justice-and that is not bad
and he says he had no opinion. He had 
no opinion at all back at that time on 
whether or not Brown should be reaf
firmed. 

Given that the Brown decision was 
the most controversial constitutional 
decision of the century, it is absolutely 
inconceivable to me that a person with 
such strong views as Justice Rehnquist 
held would not have a view regarding 
the correctness of the decision. 
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Similarly, Justice Rehnquist's corol

lary assertion that the memo repre
sented the views of Justice Jackson is 
wholly contradictory to the evidence. 
It is disputed by Phillip Kurland, one 
of the most conservative constitution
al scholars in America, from the Uni
versity of Chicago. Phil Kurland, Jus
tice Jackson's biographer, disputes 
that Jackson ever held those views. 
Richard Kluger, the author of the 
seminal work on the history of the 
Brown decision, disputes that Jackson 
ever held those views; cannot find any 
evidence Jackson ever held those 
views. 

D 1820 
Ms. Douglas, who we referred to ear

lier, Jackson's personal secretary, re
futes the assertion that Jackson ever 
had any of those views. 

Mr. SARBANES. Will the Senator 
yield on that point? 

Mr. BIDEN. Justice Jackson's own 
writings in the Brown case refutes 
that he ever had those views. I will 
yield on that point, and I will make a 
concluding point to let my colleague 
from Arizona speak if he has not al
ready left. 

Mr. SARBANES. I simply want to 
quote the letter that Ms. Douglas, Jus
tice Jackson's long time secretary, sent 
because obviously she worked very 
closely with the Justice, and law clerks 
came and went. She stayed on forever, 
as it were. In her letter she says: 

It surprises me every time Justice Rehn
quist repeats what he said in 1971 that the 
views expressed in his 1952 memorandum 
concerning the segregation case then before 
the Court were those of Justice Jackson's 
rather than his own views. As I said in 1971 
when this question first came up, that is a 
smear of a great man for whom I served as 
secretary for many years. Justice Jackson 
did not ask law clerks to express his views. 
He expressed his own, and they expressed 
theirs. That is what happended in this in
stance. 

Mr. BIDEN. I thank my colleague 
from Maryland. Look, let's be honest 
about this. Here is a guy who had him
self in a crack. If it had not been for 
the fact that he was nominated, he 
could have said what a lot of other 
Members of the Senate said here. Like 
Senator BYRD said, hey, I held that 
view. I was wrong. I regret having held 
that view. It was my view at the time 
but I do not hold it any more. But I 
concluded he could not say that be
cause he was afraid, in this Senator's 
judgment, that had he said that in 
1970 that the array of Senators in this 
Chamber in 1970, the mood of the 
country in 1970, the civil rights atmos
phere in 1970, they would have said 
notwithstanding you have recanted, 
we still do not want you on the Court 
because you held those views. That 
was the mood of the country. 

So in fairness to Justice Rehnquist 
he sat there and he had himself in a 
bind. He had a chance to do something 

he never thought he would ever be 
able to do in his life-be a Supreme 
Court Justice. And he allowed himself 
in my view to succumb because obvi
ously every single thing points to the 
fact that they were his views. Let me 
make a concluding point on this area. 

Justice Rehnquist stated in 1971, 
and he expressed again, "Since I fully 
support the legal review and the right
ness from the standpoint of funda
mental fairness of the Brown deci
sion." 

Clearly, this statement was intended 
to deflect criticism by indicating that 
he consistently agreed with Brown. 
But Justice Rehnquist's unequivocal 
endorsement of Brown in 1971, is 
clearly questionable in light of the 
statements he made about integration 
in 1964 and 1967, and in 1970. You 
heard my colleague, the distinguished 
Senator from Utah. He said, look-and 
you will hear from my friend from Ari
zona. He was required to write a posi
tion. My boss asked me to write a posi
tion. Put away the issue of Justice 
Jackson, which I cannot believe a rea
sonable person can conclude that they 
were not his, Rehnquist's, views. Put 
that all aside. Let us look at a few 
facts. 

In 1964, Justice Rehnquist while a 
private lawyer in Phoenix, AZ, testi
fied against the passage of the Phoe
nix City Ordinance which would pro
hibit racial discrimination in places of 
public accommodation. He also wrote a 
letter, then wrote a letter to the news
paper. Now this is a private citizen. He 
had a right to do that. He wrote a 
letter to the newspaper in which he 
equated the indignity suffered by vic
tims of discrimination barred froin a 
lunch counter with "the indignity suf
fered by the segregationist forced to 
serve the meal." I ask unanimous con
sent that an excerpt relating to that 
matter be printed in the statement. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

THE 1964 PuBLIC AccoMMODATIONS 
ORDINANCE 

In June of 1964 the Phoenix City Council 
was considering a public accommodations 
ordinance which declared that-

"It is . . . contrary to the policy of the 
City and unlawful to discriminate in places 
of public accommodation against any person 
because of race, color, creed, national origin, 
or ancestry." 

The ordinance applied only to "public 
places" offering entertainment, food or 
lodging, and specifically excluded "any 
place which is in its nature distinctly pri
vate." In testimony before the City· Council, 
be submitted to the people for a vote rather 
than being passed by the Council. He also 
said: 

"I am a lawyer without a client tonight. I 
am speaking only for myself. I would like to 
speak in opposition to the proposed ordi
nance because I believe that the values that 
it sacrifices are greater than the values 
which it gives .... There have been zoning 
ordinances and that sort of thing but I ven-

ture to say that there has never been this 
sort of an assault on the institution where 
you are told, not what you can build on 
your property, but who can come on your 
property. This, to me, is a matter for the 
most serious consideration and, to me, 
would lead to the conclusion that the ordi
nance ought to be rejected." 

The ordinance was passed unanimously by 
the City Council the next day. Mr. Rehn
quist, still without a client save himself, 
then wrote a letter to the editor of the Ari
zona Republic calling passage of the ordi
.nance "a mistake." Incredibly, the letter 
first equated the indignity suffered by a 
victim of discrimination barred from a 
lunch counter with the "indignity" suffered 
by the segregationist forced to serve a meal, 
and then concluded: 

"It is, I believe, impossible to justify the 
sacrifice of even a portion of our historic in
dividual freedom for a purpose such as 
this." 

The freedom to which he referred was the 
freedom of the property owner to do with 
his property as he wished. As Mr. Rehnquist 
recognized in the letter, this freedom has 
been impinged upon by a great many laws, 
such as zoning laws, and health and safety 
regulations. While Mr. Rehnquist thought 
that imposition on property rights was ac
ceptable for purposes of zoning, he thought 
an impingement on property rights designed 
to assure equal access regardless of race to 
places which hold themselves out to the 
public was unjustified. In other words, in 
1964 the nominee, as he agreed at the hear
ings, "felt that personal property rights 
were more important than individual free
doms, the individual freedom of the black to 
go up to a lunch counter." 

It is important to understand the time at 
which this ordinance was being considered. 
The fight to end discrimination in public ac
commodations was in full swing across the 
nation. The encounters at Selma and Bir
mingham were recent history. The Congress 
was in the midst of considering the broadest 
and most significant piece of civil rights leg
islation it had ever passed, and that legisla
tion included a meaningful public accommo
dations section. By the time Mr. Rehnquist 
spoke in Phoenix, the House had passed the 
bill, and the Senate had invoked cloture on 
it. Even more important, the most substan
tial objections to the federal act came from 
those who doubted the federal ·government's 
constitutional power to enact public accom
modations legislation. This was not an argu
ment the nominee used. He fought the 
measure solely on its merits. 

When questioned at the hearings about 
his opposition to the ordinance, Mr. Rehn
quist said he has changed his mind. Asked 
why, he replied: 

"I think the ordinance really worked very 
well in Phoenix. It was readily accepted, and 
I think I have come to realize since it, more 
than I did at the time, the strong concern 
that minorities have for the recognition of 
these rights." 

Subsequently, Mr. Rehnquist, perhaps 
recognizing that a pragmatic argument is 
weak where principle is involved, stated that 
even if the ordinance had been less readily 
accepted he would no longer oppose it. Thus 
the real reason for Mr. Rehnquist's change 
of heart is, according to him, his realization 
within the past 7 years of the "strong con
cern that minorities have for the recogni
tion of these rights." Significantly, it is still 
not a matter of the nominee's feeling that 
such discrimination is an injustice, but only 
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that he now realizes that others may so view 
it. 

While it is encouraging in some ways that 
Mr. Rehnquist says that he has come to re
alize the depth of concern among members 
of minority groups to be treated as individ
ual human beings by all persons, it is very 
distressing to imagine a person on the Su
preme Court who just seven years ago, 
when he was 40 years old, was as unaware of 
the depth of this feeling as Mr. Rehnquist 
was by his own admission. The insensitivity 
which Mr. Rehnquist's own statement re
veals is hardly offset by an announcement 
at confirmation hearings that he would no 
longer oppose public accommodations meas
ures-particulary when other actions by the 
nominee after 1964 are taken into account. 

Mr. BIDEN. I thank the President. 
He concluded that letter by saying 

the following. He said, "It is, I believe, 
impossible to justify the sacrifice of 
even a portion of our historic individ
ual freedoms for a purpose such as 
this." 

A purpose such as this was forcing a 
white person to serve a black person in 
a restaurant; forcing a white person to 
have to rent a room in a public accom
modation house to a black person. 

Again, a lot of reasonable women 
and men held that view in 1964. But 
this was not as a clerk to the Court. 
This was a full-blown respected 
lawyer, a prominent citizen in Phoe
nix, all on his own, as a concerned citi
zen writing a letter to the editor of the 
Phoenix newspaper. 

In 1967, Justice Rehnquist publicly 
challenged the plan to end de facto 
segregation in public schools in Phoe
nix. And again, as a good-spirited 
public citizen, he wrote a letter to the 
editor. In the letter to the editor, he 
said, "We are no more dedicated to an 
integrated society than we are dedicat
ed to a segregated society." Again, a 
view that is not unreasonable. Some 
will argue that we are required under 
the Constitution to eliminate discrimi
nation but we are not required to pro
mote integration. That is an intellec
tually defensible argument. That is 
the one he made. This is the guy now 
who is saying in 1971, "I fully support 
Brown, and I always have." Does that 
sound like a guy who fully supports 
Brown, and always had? 

In 1970, it now appears that Justice 
Rehnquist drafted a proposed consti
tutional amendment while he was 
working for the Government, an 
amendment that had it passed would 
have halted the desegregation of the 
Nation's public high schools. In a 
memo accompanying this proposal, 
then attorney Rehnquist said, "This 
amendment would stop Federal courts 
from interfering even if local officials 
set up school attendance zones 'with a 
motive of segregating the races in the 
schools.'" 

He drafted an amendment, and he 
attached a memo to the amendment 
sending it on to the President, a defen
sible position in which he said that it 
is all right to "set up school attend-

ance boundaries under this proposed 
amendment even where there is a 
motive of separating the races in the 
schools.'' 

Again, I would be delighted to 
debate any of my colleagues on wheth
er or not the substance of what he is 
suggesting in all these things is rea
sonable. I think they are not reasona
ble. 

But the reason I raise these things, I 
say to my colleagues, is not to demon
strate that he was right or wrong in 
holding these views, but to demon
strate that he was not telling us the 
truth when he said, "I supported the 
Brown decision, and I always support
ed the Brown decision," that "I did 
not write the Jackson memo, they 
were Jackson's views, not my views." 

Now, look, there is nothing wrong 
again as I say to my colleagues with 
him having held those views. A lot of 
people in America held those views. 

But I say to my colleagues after I 
have read what I read to you, does 
anyone reasonably believe that Wil
liam Rehnquist, clerk William Rehn
quist, lawyer William Rehnquist, pri
vate citizen William Rehnquist, was a 
man who from 1954 on strongly sup
ported Brown versus The Board of 
Education? Is that a reasonable con
clusion anyone can reach? 

So why did he not just say to us, yes, 
in 1954, like almost the majority of 
the American people, I thought Plessy 
versus Ferguson was still good law. 
But, he came up under oath, raised his 
right hand, and he said, "No, they 
weren't my views. I am for Brown," or, 
"I had no opinion at all." 

D 1830 
Let me speak to another point, and I 

had no intention of speaking to this 
but I am going to speak to it now be
cause it was referred to by the Senator 
from West Virginia, restrictive cov
enants. 

I have never once raised during the 
hearings the issue of restrictive cov
enants with regard to blacks or "mem
bers of the Hebrew race.'' 

In all honesty, whoever wrote that 
covenant not only indicates how preju
diced they were but how stupid they 
were. There is no Hebrew race. I find 
this offensive all by itself to my 
friends. 

Having said that, it has been pointed 
out by supporters of Justice Rehn
quist, the way I have read some of the 
accounts, "Even Senator BIDEN had a 
restrictive covenant in his deed." 

I have read that now so many times 
in the press I think it warrants com
menting. 

A lot of us in America have restric
tive covenants in deeds. I might point 
out I never had any restrictive cov
enant in any deed in which I was a 
property owner. 

It turns out my father's home in 
which I lived, like some of us do-we 

lived in our father's home as chil
dren-there was a restrictive covenant 
in my father's deed. 

Let me show you how it is different 
than Justice Rehnquist's and how 
most Americans' are different than 
Rehnquist's. 

In my father's deed, about the 
second line from the bottom line, it 
says, "There are restrictions and cov
enants to be found in volume 479, 
pages 376 and 377 at the recorder of 
deeds office in the county of New 
castle, Delaware." 

Any reasonable person reading that, 
I am sure if my father read it which I 
am sure he did not, could assume that 
it is anything from allowing the elec
tric power company to put the lines 
straight through to where they could 
put a road through in the neighbor
hood. 

My father did not look it up and say, 
"I better go down to the county re
corder's office and, assuming I can 
find it, turn to volume 471, tum to 
page 4,372, and read the covenant." 

No lawyer ever wrote my father a 
letter. It never appeared on the face of 
the deed or any other document my 
father read, just like 99 percent of the 
other Americans in this country who 
have "restrictive covenants.'' 

How is that distinguishable? It is dis
tinguishable in a very definite way. I 
am not here to defend my father, but 
to point out the difference. 

In Justice Rehnquist's case, it said it 
on the face of the deed, right there in 
big, bold print: "No Hebrew." 

In addition to that, there was a 
lawyer who sent him a letter, a one
page letter. It said, "By the way, Mr. 
Justice Rehnquist, you should look at 
this because your deed says, 'No 
Hebrew race' can be sold this proper
ty.'' 

Here is a Justice of the Supreme 
Court who everybody over here says, 
and some of my colleagues over here 
say, is this brilliant, legal tactician, 
and scholar. 

He gets a letter from a lawyer which 
is one-page long. He does not read it? 

In addition to that, do you know 
what happened? Do you know what 
happened when some Republican 
Party worker went down and checked 
out every deed I have? The only re
strictive covenant that restricts in a 
property I own is because one was 
owned by a DuPont family, and it says 
in fact that if there is an explosion at 
the DuPont property the owner of my 
property will not be liable. And it says 
I cannot sell drinks on the property of 
my home. 

I assure my colleagues, I sell no 
drinks. 

Let me tell you what the difference 
is between what I think 90 percent of 
Americans would do. 

The day my father was made aware 
because some Republican worker went 
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down to the recorder of deeds and 
said, "Let's check BIDEN out and his 
family," the day that became known, 
do you know what my father did? He 
went to a lawyer and said, "I want 
that taken out of my deed." 

The lawyer told my father, "You 
can't have it taken out of your deed 
because the court will not hear the 
case because it is moot anyway." 

My dad said, "What can I do?" 
He said, "You can attach an amend

ment to the deed and say you do not 
consider it legal and you find it repug
nant." 

That is what my father did. 
What did Justice Rehnquist do when 

he found this out? To the best of my 
knowledge, nothing. 

Let us assume he did not know any
thing about it. Let us assume he did 
not have any notion of it. Let us 
assume it never crossed his mind. Let 
us assume he never read the letter. Let 
us assume he did not see the deed. 

When he found it out, what did he 
say? Did he say at the hearing "I want 
to get that taken out of my deed"? 

Did he say this was horrible? 
It goes to the question of a little bit 

of sensitivity. 
I do not see any of my colleagues 

wishing to speak and since we are 
going to try to finish, let me keep 
going. Let me shift to another subject, 
if I may. 

By the way, if it has not already 
been put into the RECORD, I ask unani
mous consent that the New York Uni
versity Law Review article written in 
April 1982, entitled "How Judges 
Speak: Some Lessons on Adjudication 
in Billy Budd, Sailor With an Applica
tion to Justice Rehnquist," be printed 
in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 
How JUDGEs SPEAK: SoME LEssoNs oN ADJu

DICATION IN BILLY BUDD, SAILOR• WITH AN 
APPLICATION TO JUSTICE REHNQUIST 

<Richard Weisberg> •• 
<Professor Weisberg, recognizing the rela

tionship of literature to the law, closely ex
amines Melville's Billy Budd, Sailor as a ve
hicle for exploring the importance of lan
guage in adjudication. His approach to Mel
ville's story emphasizes the concept of con
siderate communication. The concept is 
then developed through a detailed analysis 
of Justice Rehnquist's opinion in Paul v. 
Davis. This analysis of the concept provides 
a useful demonstration of how language can 
affect adjudication.> 
INTRODUCTION: FICTION, LAW AND BILLY BUDD, 

SAILOR 
Can there really be something over and 

above these clear ascertainable facts, some 
extra element, which guides the judge and 
justifies or gives him a reason for punish
ing? ... We are here in the realm of fiction, 
with which it is said the law has always 
been connected. 1 

Footnotes at end of article. 
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The normal subject matter of the law 
review writer is, of course, statutory or adju
dicatory prose. Through compilation, com
parison, and interpretation of this matter, 
the legal analyst attempts to predict, criti
cize, and suggest. The writer may thereby 
enrich a particular area of law and provide 
ideas to which judges, lawyers, and others 
may refer when analogous issues arise. 
Why, then, should we break the pattern and 
devote law review space to a work of pure 
fiction? How can we justify substituting 
imaginative for legal prose? Do we not in
trude sufficiently into the abstract in juris
prudential pieces without adding literary 
art to the legal cannon? 

There are good reasons for insisting on 
the importance of some fictional works to 
legal scholarship. First, legal analysts, in 
fact, have long employed fiction to illumi
nate law.2 Second, despite the present tend
ency of some legal writers to ignore fiction 
in favor of more fashionable "extrinsic" 
methodologies, 3 other distinguished schol
ars continue to find its influence irresistibly 
beneficial. • Third, some literary texts so 
richly contribute to our understanding of 
the law that it would be a mistake to ignore 
their implications for legal analysis. Certain 
fictive situations command the attention of 
lawyers in each generation, 5 some for gen
erations at a time. 6 These situations occa
sionally surpass in their legal significance 
the utterances, on similar subjects, of 
judges, legislators, administrators, or law 
professors. 

Billy Budd, Sailor is such a text. Since its 
publication 7 several decades after Melville 
died, 8 this novella has captivated literary 
scholars.9 Lawyers have written about the 
text at least since the mid-sixties, 1 o and as 
recently as the summer of 1980, it became 
the centerpiece of an interdisciplinary con
ference at Princeton University. 11 The di
lemma of the story's central adjudicator, 
Captain Edwin Fairfax Vere, in bringing the 
morally innocent Billy to trial and execu
tion for striking and killing the evil John 
Claggart, has entered into the spirits of 
legal and literary scholars alike, provoking 
debate and even passion. 

Thus, for example, contemporary legal an
alysts such as Robert Cover 12 and David 
Richards 13 have integrated the pivotal trial 
scene, and the text as a whole, into an un
derstanding of legal history on .the one 
hand and moral judicial behavior on the 
other. In a fine earlier work by a nonlawyer, 
Vere's legal argument to the court-martial 
was preliminarily analyzed and employed to 
further an understanding of what Melville 
is saying about law in his story. 14 Teachers 
of jurisprudence and of law and literature 
have carefully examined the long passage in 
which Vere defends his view that, on occa
sion, moral innocence must bow to legal cul
pability,15 recognizing in it a paradigm for 
theories of adjudication. 

A complete analysis of the law of this 
"case," however, has not yet been presented. 
Therefore, after summarizing the "plot" of 
Billy Budd, Sailor and introducing a narra
tive theme that will echo throughout the 
piece, this Article will examine the law that 
a court-martial should have applied in 
Billy's case. The analysis demonstrates that 
Captain Vere's articulation and application 
of the law in many respects were erroneous, 
and that Melville intended his reader both 
to realize this fact and to consider its broad
er implications. Our reading thus challenges 
the prevaling interpretation16 that Vere was 
confronted with a situation in which posi
tive law dictated legal action wholly op
posed to his natural sense of justice. 

Since Vere successfully posits a dilemma 
he did not really face, the moral and legal 
significance of the story turns not on con
flicts arising from the correct application of 
externally imposed forms, but on the articu
late adjudicator's ability to impose a subjec
tively attractive result that the law does not 
require. So understood, the novella indicates 
Melville's view that language frequently 
controls the outcome of adjudication. The 
·Article develops this insight by extracting 
the notion of "considerate communication" 
from an early passage in the story. It fur
ther explores some of the narrative tech
niques that mark this mode of communica
tion through an analysis of Justice Rehn
quist's opinion in Paul v. Davis 17 as viewed 
through the lens of Vere's argument in 
Billy's case. Following Melville's lead the 
Article then relates "considerate co~uni
cation" to the moral nature of the adjudica
tor by examining Vere's motives for having 
Billy hanged. This analysis, finally, leads to 
an examination of the story's broader cul
tural themes. For the lawyer, this centers 
on Melville's concern that the values and 
normative structures likely to inhere in 
many judges today may pose barriers to ob
jective judicial behavior. 

Thus, this Article seeks both to enrich our 
understanding of Melville's remarkable tale 
and to demonstrate how some literary works 
pose profound questions so artfully that 
they deserve a place in the growth and de
velopment of legal culture. 

I. PLOTS AND DIGRESSIONS: OVERTNESS AND 

COVERTNESS IN BILLY BUDD, SAILOR 
No schematic attempt to describe Billy 

Budd, Sailor's "plot" would sit easily with 
anyone who has entered into the majestic 
complexity of Melville's final work. Such at
tempts, made by filmmakers, 1s opera writ
ers,19 and some literary critics,2o impover
ish the narrative subtlety that is the story's 
essence. But a kind of recasting of the tale, 
loyal to its digressions, is possible and serves 
to introduce the central theme underlying 
Melville's view of adjudication. 

The story, subtitled An Inside Narrative, 
is brief-approximately ninety pages long. It 
begins with the description of a certain mar
itime type, the "Handsome Sailor": 

It was strength and beauty. Tales of his 
prowess were recited. Ashore he was the 
champion; afloat the spokesman; on every 
suitable occasion always foremost. Close
reefing topsails in a gale, there he was, 
astride the weather yardarm-end, foot in 
the Flemish horse as stirrup, both hands 
tugging at the earing as at a bridle, in very 
much the attitude of young Alexander curb
ing the fiery Bucephalus. A superb figure, 
tossed up as by the horns of Taurus against 
the thunderous sky, cheerily hallooing to 
the strenuous file along the spar. 

The moral nature was seldom out of keep
ing with the physical make. 21 

The story's title hero is a fine <albeit 
flawed> example of the type: 

Such a cynosure, at least in aspect, and 
something such too in nature, though with 
important variations made apparent as the 
story proceeds, was welkin-eyed Billy 
Budd-or Baby Budd, as more familiarly 
under circumstances hereafter to be given: 
he at last came to be called-aged twenty
one, a foretopman of the British fleet 
toward the close of the last decade of the 
eighteenth century. 22 

Billy brings the overt values of his sailor
like type to the specific historical environ
ment of this novella. Melville's tale unravels 
not in an allegorical locus of anytime and 
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anyWhere, but rather in the era of the 
French and American Revolutions, when 
the great mutinies threatened the stability 
of the British navy. "It was the summer of 
1797,"23 we are told, shortly after "The 
Great Mutiny" at the Nore. 24 Billy is im
pressed from a merchant ship, the Rights of 
Man, onto the action-bound Bellipotent, 
cheerfully accepting his fate. 25 Resentment 
and "double meanings and insinuations of 
any sort [being] quite foreign to his 
nature,"26 he departs from the homeward
bound ship, leaving with the Rights only the 
memory of "the jewel"27 of that crew, and 
bringing to the Bellipotent his popularity 
and natural esteem among fellow sailors. 

The narrator continues to ground the tale 
in a specific historical context by now 
moving from Billy to the general subject of 
the mutinies, providing needed background 
for the introduction to the story of Admiral 
Nelson. A very real contemporary and col
league of the Bellipotent's fictional captain, 
Vere <who has not yet been mentioned), 
Nelson," 'the greatest sailor since our world 
began,' " 28 is the subject of two full chap
ters; he will be mentioned twice again as the 
text proceeds. 29 Nelson here appears as a 
kind of Handsome Sailor himself. Evocative 
of Billy on the Rights, 30 but on a far higher 
level of significance, Nelson is presented as 
a natural leader. Called to a troubled ship, 
the Theseus, he dampened a mutiny virtual
ly on his arrival, choosing "not indeed to 
terrorize the crew into base subjection, but 
to win them, by force of his mere presence 
and heroic personality, back to an allegiance 
if not as enthusiastic as his own yet as 
true."31 <Vere's subsequent tactics at Billy's 
trial will have to be tested against this nar
rative model.) 

As the story winds through self-admitted 
"bypaths" 32 to the exposition of its central 
actions, Captain Vere is finally introduced. 
A good, if somewhat pedantic, 33 perhaps 
overly prudent 34 and bookish officer, 35 he 
bears the nickname "Starry Vere" partly be
cause he would occasionally gaze dreamily 
at the blank sea, 36 but more so because 
Andrew Marvell had written a poem about 
his ancestor, "starry Vere," who was noted 
for his discipline severe." 37 

From Vere, Melville moves to the Bellipo
tent's master-at-arms, John Claggart. "His 
portrait I essay," admits the always equivo
cal narrator, "but shall never hit it." 38 Like 
Vere 39 <and unlike Billy), Claggart is twice 
described as "exception,al." 40 Both Vere and 
Claggart are unusual on a ship because 
their verbal gifts and complex intelligence 
oppose them to the usual sailor-like type. 
Melville, in a later "digression," describes 
this opposition as follows: 

And what could Billy know of man except 
of man as a mere sailor? And the old-fash
ioned sailor, the veritable man before the 
mast, the sailor from boyhood up, he, 
though indeed of the same species as a 
landsman, is in some respects singularly dis
tinct from him. The sailor is frankness, the 
landsman is finesse. Life is not a game with 
the sailor, demanding the long head-no in
tricate game of chess where few moves are 
made in straight-forwardness and ends are 
attained by indirection, an oblique, tedious, 
barren game hardly worth that poor candle 
burnt out in playing it. 

Yes, as a class, sailors are in character a 
juvenile race. 41 

Claggart, like Vere, "is finesse," particu
larly finesse with language, with verbal ob
fuscation, and with achieving ends through 
"indirection." 42 

Claggart, however, suffers from an animus 
not shared by his captain: he is obsessed 

with Billy Budd. Such a hidden passion, 
"never declared" and directed against "some 
special object," is described in a vitally im-
portant passage: · 

But the thing which in eminent instances 
signalizes so exceptional a nature is this: 
Though the man's even temper and discreet 
bearing would seem to imitate a mind pecu
liarly subject to the law of reason, not the 
less in heart he would seem to riot in com
plete exemption from that law, having ap
parently little to do with reason further 
than to employ it as an ambidexter imple
ment for affecting the irrational. That is to 
say: Toward the accomplishment of an aim 
which in wantonness of atrocity would seem 
to partake of the insane, he will direct a 
cool judgment sagacious and sound. These 
are madmen, and of the most dangerous 
sort, for their lunacy is not continuous, but 
occasional, evoked by some special object; it 
is protectively secretive, which is much as to 
say it is self-contained, so that when, more
over, most active it is to the average mind 
not distinguishable from sanity, and for the 
reason above suggested: that whatever its 
aims may be-and the aim is never de
clared-the method and the outward pro
ceeding are always perfectly rational. 43 

Why does Claggart have it in for Billy? As 
the narraUve proceeds, it affords us some 
oblique hints. Billy and Claggart are types 
in opposition. It has become a critical com
monplace to think of this as an opposition 
between good and evil, or "heart and head," 
but these are reductive analyses, unworthy 
of the text in its fullness. 44 The real opposi
tion here, as indicated in the last few quoted 
passages, is between the Handsome Sailor's 
innate openness and the intelligent master
at-arm's "ingratiating" 45 indirectness, or, as 
we shall call these qualities here, overtness 
and covertness. 4 6 

Claggart proves himself a master at cov
ertness, as well as arms, during the tale's 
famous "soup spilling" episode. 4 7 When 
Billy accidentally spills "the greasy 
liquid" 4 8 in Claggart's path, the master-at
arms, about to chastise the perpetrator, 
"checked himself." 49 Claggart's physiogno
my, locked into sternness, immediately 
alters; a smile adorns his not-unpleasant 
features, and he says merely, "Handsomely 
done, my lad! And handsome is as handsome 
did it, too!" 50 Not a sailor in the mess hall 
now believes that Claggart has it in for 
Billy. As he extracts himself from the view 
of his fellow crewmen, however, Claggart 
vents his deliberately repressed rage on a 
passing drummer boy, who perhaps evokes 
Billy's own youth and spontaneity. Melville 
thus establishes a model for covert commu
nication which we will have occasion to 
recall when discussing the adjudicatory 
process. 5 1 

Meanwhile, Claggart's antipathy to Billy 
evolves into a strategy. He dispatches a 
deputy to tempt the youthful foretopman 
to mutiny, but Billy, always the loyal coun
terpart of Nelson, throws him out. 52 Finally, 
Claggart takes a fateful step. Before Cap
tain Vere, he accuses Billy of conspiracy to 
mutiny. 53 Using his customary indirect
ness54 and deftness of covert expression, he 
forces the reluctant and angrily unbelieving 
Vere to call Billy to defend himself against 
the charges. 

Billy, a stutterer, cannot frame a coherent 
answer to Claggart's incredible charge. 
"Speak, man!" implores his captain.55 But 
the Handsome Sailor is a doer, not a say-er; 
his essential harmony-the perfect match
ing of outward form and inner essence
compels him to express his aversion to the 

unjust attack. Thus, Billy strikes, and Clag
gart falls to the cabin floor. 56 Propelled by 
these events to a wholly uncharacteristic 
show of emotion, Vere intones, "Struck dead 
by an angel of God! Yet the angel must 
hang!" 57 The ship's surgeon, amazed to see 
the usually calm captain so passionate, con
firms Claggart's death. Vere immediately 
summons a drumhead court, although the 
surgeon and other officers privately deem it 
proper to refer the matter "to the admi
ral." ss 

Chapter 21, the longest in the text, de
scribes the trial of Billy Budd for striking a 
senior officer in time of war. The hand
picked members of the court, listening to 
Captain Vere's arguments as sole non-party 
witness, prosecutor, and fellow adjudica
tor, 59 overcome their innate sympathies and 
legal misgivings, and sentence Billy to hang. 

Early the very next day, before an awe
struck crew, Billy is executed.60 Mustering 
the men quickly back to work, Vere ap
peases his fellow officer's ironic 61 fear that 
the men might mutiny in seeing their favor
ite hanged by counselling the dampening in
fluence of "forms, measured forms" 62 upon 
the crew. The sailors docilely return to their 
duties <for, indeed, as we learned of the Bel
lipotent earlier in the tale, "very little in 
the manner of men ... would have suggest
ed to an ordinary observer that the Great 
Mutiny was a recent event" 63 ); they are 
perhaps partially satisfied by the always
loyal and finally articulate Billy's last 
words, "God bless Captain Vere!" 64 

The event stands thus, unremarked until 
Melville's narrative by any but the men who 
were present and, curiously, by the readers 
of an official naval chronicle of the time 
called News from the Mediterranean. This 
"long ago superannuated and forgotten" 65 

account, recited towards the end of the no
vella, reports it incorrectly: Claggart is de
scribed as an upstanding model of loyalty 
and Billy as a depraved foreigner who 
stabbed him vindictively to the heart. 66 

As for Captain Vere, profoundly affected 
by the choice he says the law compelled him 
to make, he never really recovers. Wounded 
in an insignificant batt: prior to the mag
nificent episodes at the Nile and Trafalgar, 
Vere, "[tlhe spirit that 'spite its philosophic 
austerity may yet have indulged in the most 
secret of all passions, ambition, never at
tained to the fulness of fame." 67 He dies 
mumbling, "Billy Budd, Billy Budd," a 
phrase well understood by at least one who 
hears it. 68 

The tale ends on its least ambiguous and 
most lyrical note. The crew-straightfor
ward, overt, and uncomplex sailors-has 
composed a ballad called "Billy in the Dar
bies." Its strikingly simply verses speak of 
the heroic Billy at death, the jewel of the 
crew who can only observe, without bitter
ness, "-0, 'tis me, not the sentence they'll 
suspend." 69 

II. MELVILLE'S USE OF THE LAW IN BILLY 
BUDD, SAILOR 

For the trial of criminal cases concerned 
with loyalty to the regime, special Inilitary 
tribunals are established and these tribu
nals disregard, whenever it suits their con
venience, the rules that are supposed to con
trol their decisions. 70 

A. THE TRIAL SCENE: EARLIER CRITICAL VIEWS 

The centerpiece of this amazing short 
story is its trial scene. Chapter 21 stands as 
its microcosm of meaning, just as trial 
scenes in other literary masterpieces so fre
quently carry forth the fullest sense of the 
larger text. 7 1 The chapter's focus, not sur-



September 17, 1986 CONGRESSIONAL RECORD-SENATE 23761 
prisingly. is on Captain Vere and his expla
nation to a restive court-martial that duty 
to law overrides the apparent claims of nat
ural justice. Critics have been particularly 
attentive to the following speech: 

"But your scruples: do they move as in a 
dusk? Challenge them. Make them advance 
and declare themselves. Come now; do they 
import something like this: If, mindless of 
palliating circumstances, we are bound to 
regard the death of the master-at-arms as 
the prisoner's deed, then does that deed 
constitute a capital crime whereof the pen
alty is a mortal one. But in natural justice is 
nothing but the prisoner's overt act to be 
considered? How can we adjudge to summa
ry and shameful death a fellow creature in
nocent before God, and whom we feel to be 
so?-Does that state it aright? You sign sad 
assent. Well, I too feel that, the full force of 
that. It is Nature. But do these buttons that 
we wear attest that our allegiance is to 
Nature? No, to the King. Though the ocean, 
which is inviolate Nature primeval, though 
this be the element where we move and 
have our being as sailors, yet as the King's 
officers lies our duty in a sphere corre
spondingly natural? So little is that true, 
that in receiving our commissions we in the 
most important regards ceased to be natural 
free agents. When war is declared are we 
the commissioned fighters previously con
sulted? We fight at command. If our judg
ments approve the war, that is but coinci
dence. So in other particulars. So now. For 
suppose condemnation to follow these 
present proceedings. Would it be so much 
we ourselves that would condemn as it 
would be martial law operating through us? 
For that law and the rigor of it, we are not 
responsible. Our vowed responsibility is 
that: That however pitilessly that law may 
operate in any instances, we nevertheless 
adhere to it and administer it. 

"But the exceptional in the matter moves 
the hearts within you. Even so too is mine 
moved. But let not warm hearts betray 
heads that should be cool." 7 2 

As we demonstrate shortly, 73 Melville in
tends such jurisprudential statements 74 as 
these to shed "light" 75 on Vere's 
"exceptional ... moral quality." 76 Perhaps 
the novella's most puzzling character, Vere 
has won the admiration of the vast majority 
of critics, who seem to accept without ques
tion his remarks during the trial scene. 77 In 
the late 1940's and 1950's in this country, 
negative perceptions of Vere were virtually 
nonexistent; when expressed, they were 
greeted with serious professional antipa
thy.78 As recently as 1967, legal analysts of 
Vere's position were likely to have full faith 
in his veracity and thus to show respect for 
his dilemma. Charles Reich therefore could 
say: 

The chief agent of the law is Captain 
Vere .... Melville allows Vere no choice 
within the terms of the law itself; if the law 
is obeyed, Billy must hang .... We may 
perhaps criticize the law, but not the officer 
whose "vowed responsibility" is to "adhere 
to it and administer it." .. . As Melville pre
sents the case, there is no escape for Vere. It 
is in this light that we must appreciate 
Vere's reactions. 79 

In the 1970's, Robert Cover spoke admir
ingly of Vere's "righteousness," 80 under the 
circumstances. Comparing Vere to Melville's 
father-in-law, Lemuel Shaw,81 Cover sensi
tively asks: "What deep urge leads a man to 
... embrace, personally, the opportunity to 
do an impersonal, distasteful task?" 82 
Cover's historical approach to Shaw under
standably forestalled a more intensive anal-

ysis of Vere; as a result, his view of the fic
tional adjudicator essentially agrees with 
Reich's.83 

A small minority of literary critics, howev
er, began the slow process of attacking the 
foundation upon which Vere's "righteous
ness" must lie: his assertion that the posi
tive law compelled the court to sentence and 
execute Billy. In an article provocatively en
titled The Case Against Captain Vere, 84 
Leonard Casper cited an allusion to the 
Somers mutiny of 1842 85 in Melville's dec
ades-earlier tale White-Jacket 86-"Three 
men, in a time of peace, were then hung at 
the yard-arm, merely because, in the cap
tain's judgment, it became necessary to 
hang them" 87-and asked the question, in 
Vere's case, "how necessary is necessity?" 88 

Casper's approach opens the entire story 
to the legal analyst. "Vere's behavior," he 
noted, "demands explanation because of its 
unnaturalness." 89 For Casper, the text as a 
whole, Melville's biography, and even the · 
trial scene itself indicated that "[tlhe trial 
is a pretense at deliberative justice, and is 
made to appear so by Melville." 90 Where 
Reich saw Vere as nobly applying the dic
tates of an unnatural law, Casper suggested 
the converse: "By refusing all natural con
siderations, Vere makes his verdict unnatu
ral, a perversion as serious as Claggart's. By 
shifting responsibility for his decision to the 
King, Vere denies that he is a free agent 
with an individual sense of discrimination 
and judgment." 91 Although Casper's article 
forms a meritorious basis for inquiring into 
the legal meaning of the story, it uses no 
legal materials. Nor did Casper elaborate his 
hint that Vere and Claggart participate in a 
similar spiritual disease. 

Merlin Bowen, however, a lifelong Mel
ville specialist, went further in comparing 
Captain Vere <thought to be a "good" char
acter> to John Claggart <the novella's clear 
villain): 

The pages of Billy Budd themselves con
tain sufficient evidence upon which to base 
a quite different estimate of Captain Vere. 
According to this view, he appears as a uni
formed and conscientious servant of "Cain's 
city," an overcivilized man who has stifled 
the sound of his own heart and learned to 
live by the head alone as his calling re
quires, who has abdicated his full humanity 
in the interests of a utilitarian social ethic 
and postponed the realization of truth and 
justice to some other and more convenient 
world. Neither the Christian gospel nor the 
modern doctrine of the rights of man has, in 
his opinion, any place in the government of 
this man-of-war world. And when the simple 
and loyal-hearted sailor, Billy Budd, left 
speechless by Claggart's accusation of trea
son, impulsively knocks the liar down and so 
kills him, the practical Vere knows his duty 
at once and resolutely proceeds to hang, for 
the greatest good of the greatest number, a 
man innocent in all but the most technical 
use of the word. . . . 

. .. Billy Budd will appear as a much 
more coherent, though still puzzling, work 
of art if regarded as a study in the possible 
consequences of a commitment to a fixed 
and theoretic pattern rather than to pat
ternless life itself with all its contradictions, 
crosscurrents and inescapable risks. 

In the book's central opposition of civiliza
tion and nature, head and heart, there can 
be no real question where Captain the Hon
orable Edward Fairfax Vere stands: quite 
clearly, and despite his own instinctive feel
ings in the matter, he stands with Claggart 
and against Billy. By both temperament and 
training, he is much closer to the petty offi-

cer he despises than to the young foretop
man he admires.112 

Writing in 1962,93 C.B. Ives employed 
technical legal material to further his per
ception that an understanding of the story's 
allegorical or metaphysical levels of mean
ing can be reached only after the reader has 
explored the tangible data that Melville 
himself knew so well. 94 Accordingly, Ives de
cided not to accept Vere's position at "face 
value"; 95 instead, he carefully examined the 
provisions of the actual British statutes 
Vere invoked. Ives noted some of the proce
dural defects in Vere's approach, 96 some of 
the substantive oddities,97 and some of the 
legal history and custom that cast into 
doubt the harshness of the drumhead 
court's decision to hang Billy.98 But Ives' ef
forts take us only part of the way: his legal 
analysis is sketchy, and his ultimate conclu
sions unsupported. He labelled Vere's rush 
to hang Billy as idiosyncratic, "a sacrifical 
gesture, born to a kind of self -punishment 
that had become habitual in Vere's life." 99 
Ives thus failed to appreciate the broader 
implications of Melville's perceptions about 
law and moral choice. But, along with 
Casper and Bowen, he alterted us to the 
need to scrutinize the idea that Vere's 
action is best understood as a response to 
the imperatives of the positive law. 

B. VERE'S CHOICES: LAW AND MORALITY IN THE 
TRIAL SCENE 

1. THE FRAMEWORK FOR ADJUDICATION; VERE'S 
POSSIBLE "INSANITY" 

Not to endorse Vere's dichotomy of moral 
innocence and legal guilt might appear to 
lessen the force of the story's posed moral 
problem. 100 But a textual demonstration 
that Vere's behavior is marked by adjudica
tory "insanity" 101 would not dilute the 
story's complex moral or legal interest; it 
would, rather, reinvigorate it. 

Accordingly, we should recall that the 
trial scene begins in a strange way. Vere's 
state of mind, and not the law of Billy's 
case, is discussed first, during a seeming di
gression on the difficulties of distinguishing 
sane from insane behavior. 102 The narrator 
quickly indicates that the adjudicator, as 
much as the accused, is to be judged. He ad
vises each reader to decide about Vere based 
on "such light as this narrative may 
afford," 103 and returns to the scene of the 
drumhead court. But we should not mini
mize the aesthetic importance of this insan
ity allusion beginning the chapter; it affords 
narrative legitimacy to the surgeon's fear 
that Billy's care has caused his captain to 
become "unhinged." 104 The question of 
Vere's sanity is reiterated at the end of the 
chapter. during a passage too frequently 
misread as an endorsement of Vere's behav
ior:1o5 

Not unlikely [the court wasl brought to 
something more or less akin to that har
assed frame of mind which in the year 1842 
actuated the commander of the U.S. brig-of
war Somers to resolve, under the so-called 
Articles of War, Articles modeled upon the 
English Mutiny Act, to resolve upon the 
execution at sea of a midshipman and two 
sailors as mutineers designing the seizure of 
the brig. Which resolution was carried out 
though in a time of peace and within not 
many days's sail of home. An act vindicated 
by a naval court of inquiry subsequently 
convened ashore. History, and here cited 
without comment. True, the circumstances 
on board the Somers were different from 
those on board the Bellipotent. But the ur
gency felt, well-warranted or otherwise, was 
much the same.1oa 
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The insanity passage and the Somers ref

erence frame the trial itself. Both empha
size that it is the adjudicator's "harassed 
frame of mind," and not necessarily legal 
compulsion, that led to the capital sentence. 
Futhermore, the comparison with the 
Somers case casts doubt on the "urgency 
felt" by Vere. After all, Vere knows well 
that Billy Budd is no mutineer. Whether or 
not Mackenzie actually believed his three 
crewmen were guilty, his dilemma at least 
appeared to derive from a genuine crisis of 
command. No one on the Bellipotent, Vere 
excepted, perceives any general threat of 
mutiny on the quiet ship. Billy's crime is 
not conspiracy, but striking one of the most 
hated figures on board. Was the capital sen
tence truly necessary? Only Vere seems to 
think so. On the Somers, several officers 
joined the captain in endorsing the hang
ings; we know that Vere's sense of imminent 
danger reverberates in no other officer 
privy to the incident. 1o7 · 

Thus, Vere's courtroom pronouncements 
are meant to be analyzed, not simply accept
ed as true. They are the "light" that the 
narrator hints will be shed on the careful 
regarding the adjudicator's state of mind 
during the trial. The legal argument must 
be rigorously dissected to discover both the 
essential Vere and Melville's view of the ad
judicatory act itself.l 0s 

2. VERE'S PROCEDURAL ERRORS 

As with the insantiy motif, Melville clear
ly employs his legal theme to indicate pro
found, if hidden, textual meanings. Chapter 
20, a short but significant bridge between 
Billy's fateful act and Vere's lengthy legal 
argument, explicitly serves to raise doubts 
about the captain's procedural handling of 
the case. The surgeon, that careful officer 
whom Vere summons to confirm Claggart's 
death, simply cannot fathom his captain's 
behavior: 

As to the drumhead court, it struck the 
surgeon as impolitic, if nothing more. The 
thing to do, he thought, was to place Billy 
Budd in confinement, and in a way dictated 
by usage, and postpone further action in so 
extraordinary a case to such time as they 
should rejoin the squadron, and then refer 
it to the admiral. ... 

In obedience to Captain Vere, he commu
nicated what had happened to the lieuten
ants and captain of the marines, saying 
nothing as to the captain's state. They fully 
shared his own surprise and concern. Like 
him too, they seemed to think that such a 
matter should be referred to the admiral. 109 

The junior officer's skepticism suggests 
that Melville, who knew naval law well, 110 
intended the legal aspects of Billy's case to 
be examined. The officers' fear that Vere's 
procedures were not "dictated by usage" 1 11 
further suggests their suspicion-soon con
firmed by Vere at the trial-that the sub
stantive law of the case would derive from 
the Articles of War of 1749.112 Melville's 
own experience on a naval vessel taught 
him that these Articles were publicly recit
ed, with amazing frequency, on warships. 11 3 
Thus, the officers certainly knew that the 
twenty-second paragraph of the Articles' 
second section contained the following lan
guage: 

If any officer, mariner, soldier, or other 
person in the fleet, shall strike any of his 
superior officers, or draw, or offer to draw, 
or lift up any weapon against him, being in 
the execution of his office, on any pretence 
whatsoever, every such person being con
victed of any such offence, by the sentence 
of a court-martial, shall suffer death .... 114 

In the midst of the confusing admixture 
of substantive law theories that he offers to 
the court, 115 Vere indeed does identify this 
provision as the operative element in the 
case: "To steady us a bit, let us recur to the 
facts. In wartime at sea a man-of-war's man 
strikes his superior in grade, and the blow 
kills. Apart from its effect the blow itself is, 
according to the Articles of War, a capital 
crime." 116 But, as Vere's junior officers rec
ognize, this substantive law <itself question
ably interpreted by Vere 117 > carries with it 
a procedural scheme. 

The Articles of War of 1749 afford a series 
of procedural safeguards. Although these 
protections might appear surprising in a 
military setting, they were in line with at 
least a century of precedent 118 in British 
naval law. As they stand, the Articles, 
though offering Vere his best arguments in 
favor of summarily convicting and execut
ing Billy, also indicate that the captain com
mitted no fewer than eight procedural 
errors. 

A. NECESSITY TO REJOIN THE FLEET FOR TRIAL 

The surgeon and his discomfitted fellow 
officers have two main concerns about 
Vere's decision to assemble a drumhead 
court. First, they feel he should "postpone 
further action in so extraordinary a case to 
such time as they should rejoin the squad
ron." 119 On this point, their apprehension 
is grounded in the Articles, which specifical
ly grant court-martial commissions exclu
sively to fleet or squadron commanders, not 
to individual commanders. 12° Captains could 
be so commissioned only when their ships 
were docked in Great Britain or Ireland, 
and then only if expediency dictated that 
the usual procedures not be followed.l 21 

B. RECOURSE TO THE ADMIRAL OR FLEET 
COMMANDER 

The narrator's second indication of sur
prise derives from Vere's choice not to 
"refer [the case] to the admiral." 122 Every 
educated man on the Bellipotent <and prob
ably a good number of ordinary sailors> 
would have known that, under the Articles, 
capital crimes must be brought to the atten
tion of either the lord high admiral or the 
commander of the fleet.l 23 According to the 
Articles, the high officers' jurisdictional in
terest in such matters commenced at the 
earliest stages of the proceedings 124 and 
continued to the stage beyond conviction, in 
which the admiral or fleet commander was 
to have full review powers.l 25 

By its terms and by tradition, the Articles 
indicate that only for trials conceming 
mutiny might sentencing and execution 
occur without admiralty of fleet command 
review.l 26 Billy, it must be recalled, was nei
ther a deserter nor, despite Vere's extremely 
clever use of the idea of mutiny during the 
trial, 127 a mutineer; the jurisdictional power 
of the admiralty, or the commander of the 
Mediterranean fleet, clearly extended to his 
case. 

C. REQUISITE NUMBER OF JUDGES 

Vere's assembling of the court raises other 
procedural questions. The Articles require 
at least five <and no more than thirteen> 
members on any general court-martial. 128 
Since the trial was to take place only when 
the fleet or squadron had been rejoined, 
these judges were normally all at or above 
the rank of post captain.l 29 Although he 
places Billy's substantive crime under the 
sign of the Articles of War, 130 Vere decides 
that "summary" court procedures should 
determine the number of judges. 13 1 He 
hand-picks three 132 officers, one of whom, 

the captain of marines, is not even a naval 
officer. 13 3 

D. NONAVAILABILITY OF "SUMMARY" MEASURES 

In justifying the use of three rather than 
five judges, and in failing to retum to the 
squadron to seek out the admiral's or fleet 
commander's jurisdiction, has Vere correct
ly employed his so-called "summary" 
powers? After all, the Articles of War them
selves, from which Vere culls his substantive 
approach to the case, do not grant such 
powers. 

A review of the British authorities <and 
Americans commenting on customs largely 
derived from the British> indicates that, 
even had there been a crisis, "summary" 
proceedings were inappropriate in Billy's 
case; summary procedure was geared to triv
ial offenses, not major crimes.l 34 The Amer
ican navy, for example, allowed for summa
ry courts-martial consisting of three offi
cers,l35 but such jurisdiction covered only 
those offenses "not sufficient to require 
trial by general courts-martial." 13 & Hence, 
Vere should have followed the procedures 
outlined by the Articles of War; his hand
picked, three-man court and failure to 
return to the squadron cannot be justified 
by a simple reference to "summary" courts. 

E. CONCEALED NATURE OF PROCEEDINGS 

Vere's proclivity to summary proceedings 
apparently motivates him to conduct Billy's 
trial with the utmost secrecy. Yet, Ives 
quotes authoritative texts to the effect that 
"Courts Martial shall always be held in the 
Forenoon, and in the most public Place of 
the Ship, where all, who will, may be 
present." 137 An American naval handbook 
states, "The sessions of courts-martial shall 
be public." 138 In disregard of this long 
custom, Vere proceeds covertly; his proce
dure arouses controversy and criticism 
among some of his officers.l 39 We will 
return to this breach later, 140 for it evokes 
the larger meaning both of Vere's personali
ty and Melville's feelings about the law. 

F. VERE'S MULTIPLE ROLE PLAYING 

Vere's own behavior during Billy's trial 
flies in the face of naval procedure. The 
captain, perhaps sensing that even his 
docile court might question his active role in 
the proceedings, takes pains to dampen 
their perceived apprehensions. 

"What he said was to this effect: 'Hitherto 
I have been but the witness, little more; and 
I should hardly think now to take another 
tone, that of your coadjutor for the time, 
did I not perceive in you-at the crisis too
a troubled hesitancy, proceeding, I doubt 
not, from the clash of military duty with 
moral scruple-scruple vitalized by compa
nies. For the compassion, how can I other
wise than share it? But mindful of para
mount obligations, I strive against scruples 
that may tend to enervate deci
sion ... .'" 141 

Vere clearly doubted the propriety of as
suming the role of sole witness, implicit ac
cuser, and presiding adjudicator. And with 
good reason. One of the specific novelties in 
the Articles of 1749 was their sense that 
commanders-in-chief should not preside at 
courts-martial. 142 <Indeed, the ongoing tra
dition of Anglo-American military law is of 
strict antipathy to multiple role playing.14 3) 
Vere's personality again produces his proce
dural breach. As we shall examine short
ly,144 his desire totally to control the case 
and his surroundings predominates over his 
conscious awareness of proper procedure. 
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G. TRADITIONAL LENIENCY IN SUCH CASES 

Cowed by the articulate captain who 
hand-picked them, Billy's judges still 
manage, however hesitatingly, to suggest le
niency." 'Can we not convict,'" one of them 
"falteringly" inquires of Vere, " 'and yet 
mitigate the penalty?'" 145 Vere promptly 
quashes the court's final attempt at inde
pendence by implying that leniency might 
not be "clearly lawful for us under the cir
cumstances." 146 

In this one instance Vere has a point. On 
its terms, section 2, paragraph 22 of the Ar
ticles, which speaks to Billy's offense, does 
not allow for any penalty except death. 147 
<Some other capital crimes under the Arti
cles, such as concealment of "traitorous or 
mutinous practice or design," 148 a crime not 
wholly irrelevant to Billy's case, 149 are pun
ishable by "death, or such other punish
ment as a court-martial shall think fit." 150 
There was extensive debate on this point, 151 
which apparently raged until 1757 <forty 
years before Billy's trial) when a certain Ad
miral Byng was actually executed under this 
provision. 1u Sometime after that controver
sial trial, according to naval historian John 
Snedeker, death under section 2, paragraph 
22 "was again made discretionary." 153 

Melville knew this history, 154 and Vere's 
equivocation on the legality of his court's 
request may be meant to indicate the fic
tional captain's awareness of the leniency 
debate. And more. Whatever the wording of 
British naval statutes, there was a strong 
tradition of leniency in enforcement. Dis
cussing the "Cromwellian" naval Articles, 155 
Snedeker observes: "While severe in their 
terms, these articles were enforced with dis
cretion. There is no known instance of the 
death penalty being executed during the 
period of the Commonwealth." 156 As we 
noted earlier, only in cases of convicted mu
tineers was execution permissible prior to 
reporting the proceedings to the admiral or 
fleet commander. 157 Snedeker's research in
dicates that even for this extreme offense, 
few if any commanders found it necessary 
to rush through to a hanging. 159 

In sum, the proper stance of a captain 
toward enforcement of punishments at sea 
was that "[h]e alone is to order punishment 
to be inflicted, which he is never to do with
out sufficient cause, nor ever with greater 
severity than the offence shall really de
serve." 159 It is the traditional stance, but 
Vere categorically violates it. 

H. EXECUTION IMPERMISSIBLE WITHOUT 
REVIEW 

Perhaps no procedure was better settled 
than the court-martial convenor's duty to 
seek review on the highest level before exe
cuting a capital sentence. 160 The admiralty 
or the crown in Britain, 161 sometimes the 
President himself in the United States, 162 
were to be the reviewing authorities for all 
death sentences. 163 So strict was this view 
that, in the Somers case, 164 several Ameri
can naval officers <including Melville's first 
cousin 165 were court-martialled for having 
hanged three sailors who may well have 
been engaged in a mutiny. 166 But Billy, we 
must always recall, was not even accused of 
mutiny, and "on board the [Bellipotent] ... 
very little in the manner of the men and 
nothing obvious in the demeanor of the offi
cers would have suggested to an ordinary 
observer that the Great Mutiny was a 
recent event." un 

Vere must have known that in the British 
navy a mere ship's captain could not lawful
ly execute a surnrnary sentence exceeding 
twelve lashes <mutiny cases arguably 
aside 158). Thus, even if Vere deemed his 

hand-picked court to satisfy all the proce
dural exigencies of the Articles of War, he 
had no legal right to bring to fruition its 
severe sentence. 169 

3. VERE'S SUBSTANTIVE ARGUMENTS 

Vere's numerous procedural errors, jar
ring in a man who so consistently appeals to 
legal formality, merge subtly into substan
tive mistakes as the trail scene progresses. 
Vere seems to proceed under the Articles of 
War; as we have seen, however, he superim
poses on this statute the inapposite proce
dures of a summary court. Moreover, he 
manages to confuse the issue by articulating 
three other substantive bodies of law during 
his argument to the court. 

A. "MARTIAL LAW" 

Vere deploys the first of these, "martial 
law," in several conflicting ways. Vere's ini
tial reference attempts to distinguish his 
military tribunal's mode of judgment from 
that of other possible approaches: "But for 
us here, acting not as casuists or moralists, 
it is a case practical, and under martial law 
practically to be dealt with." 170 Using the 
phrase a few minutes later, Vere answers 
the officer of the marines' emotional de
fense of Billy's motives by saying, "And 
before a court less arbitary and more merci
ful than a martial one, that plea would 
largely extenuate. At the Last ... , it shall 
acquit. But how here? We proceed under 
the law of the Mutiny Act." 171 In these two 
parallel arguments, Vere appears to remind 
the court of its legal, as opposed to moral, 
jurisdiction over the case. 1 7 2 General usage 
confirms Vere's rhetorical invocation of the 
phrase, since the court obviously finds its 
jurisdiction under the applicable military 
law, and not under any ethical or philosoph
ical code. But a keen irony pervades Vere's 
dialectic once his own gross violations of 
this law are discovered. If Vere invokes 
"martial law" to stress the strictly legal as
pects of the court's authenticity, then his 
own covert illegality attains a reprehensible 
level. 

So, in Vere's behalf, it must be observed 
that there is a second meaning of "martial 
law," which provides the best <though still 
flawed> argument for the summary proce
dure. Contrary to the first sense of the 
phrase, this alternative meaning calls for 
the abrogation of formally established law 
in favor of what one commentator calls "the 
will of a military commander operating 
without any restraint, save his judgment, 
upon the lives, upon the property, upon the 
entire social and individual condition of all 
over whom this law extends." 173 The essen
tial feature of this use of the term is its in
vocation of necessity. 174 

Covered by "the haze of uncertainty 
which envelops it," 175 this meaning of "mar
tial law" would appear to appy only at a 
time of great urgency. Furthermore, it usu
ally applies to civilian populations placed 
under military rule due to some crisis neces
sitating extraordinary measures. In Britain, 
the executive agency declaring martial law 
during the period of the story would prob
ably have been the crown, parliament, a 
governor, or perhaps the admiral of the 
fleet, but rarely, if ever, a single ship's cap
tain.176 If, extraordinarily, a captain did de
clare it on his own, "his judgment would be 
subject to review by his military superi
ors,''177 a form of review not imposed upon 
higher ranking executive authorities. 

At best, therefore, Vere could properly 
invoke martial law only if the situation fully 
warranted a fear of insurrection on the 
ship. As Ives observes: 

"[AJ captain might hang the mutineers as 
a matter of necessity, in disregard of the Ar
ticles of War. In such cases it was normal to 
secure the advice and judgment of his offi
cers in a summary court. 

"But Billy Budd was not a mutineer .... 
Vere's stated reasons for the hanging were 
that Billy had struck his superior and that 
there was danger of mutiny by some other 
members of the crew."178 

As we have seen, none of the other offi
cers privy to the incident feared an impend
ing crisis. 179 Moreover, recourse to martial 
law was not frequent in the England of the 
story's historical period. 180 It was a period 
of war, yes; of a "crisis for Christendom,"l81 
yes; but far more inflammatory shipboard 
situations that year had been dampened 
without violence. 182 Above all, on the Belli
potent, as the narrative explicitly states, 1ss 
mutiny was not in the air; indeed, Vere's 
control over the court itself proves the do
cility of his men <even the surgeon never 
dares to voice his procedural concerns to the 
captain). 

Vere's best argument-that "martial law" 
calls for an abridgment of proper proce
dures-thus appears unjustified. 1B4 As Fred
erick Wiener, an expert on military law, has 
observed, "[w]hat constitutes necessity is a 
question of fact in each case." 185 In Billy's 
case, all evidence suggests it is only Vere's 
power and masterful use of language that 
convince crew and reader alike of the neces
sity for a hanging.186 

B. THE MUTING ACT 

As Ives 187 and Hayford and Sealts 188 
have pointed out, the Mutiny Act applied 
only to land Jorces. 189 Vere's invocation of 
the statute as a reason for ignoring Billy's 
intent 190 appears inapposite, indeed quite 
surprising. After all, the use of the phrase 
"martial law" serves his rhetorical purposes 
sufficiently, albeit unorthodoxically. The 
mistake may, of course, be Melville's, but 
the extreme accuracy of so much of the 
legal detail in chapters 20 and 21, coupled 
with the body of naval law experienced by 
Melville biographically, 191 places the 
burden on those who so argue.192 

C. "PLAIN HOMICIDE" 

As noted earlier, Vere answers the sailing 
master's plea for penalty mitigation by con
juring a threat of mutiny and arguing that 
the hanging is necessary to quell it. 193 In 
elaborating this point, Vere invokes yet an
other body of laws: "No, to the people the 
foretopman's deed, however it be worded in 
the announcement, will be plain homicide 
committed in a flagrant act of mutiny." 194 

Implausible as well as inaccurate, the 
theory of "plain homicide" fails because 
there is simply nothing "plain" <or muti
nous) about Billy's act if analyzed as a 
"homicide." Questions about Billy's intent, 
the degree of premeditation, the defenses of 
provocation or of temporary insanity, and 
the like would necessarily be raised under 
any criminal code <including the Arti
cles 195 ) if the charge were homicide instead 
of striking a superior officer. 196 Since any 
impartial judge would see that these facts 
complicate the question of Billy's guilt, 
Vere's casual assumption that men already 
favorably disposed to Billy would attribute 
homicidal and mutinous motives to him is 
clearly suspect. 

So, in disregard of the procedural require
ments of the Articles of War, the only stat
ute correctly applicable to the case, 197 and 
in violation of each of the other laws he dis
tractingly cites to his impressionable court, 
Vere contrives to have Billy hanged. The 



23764 CONGRESSIONAL RECORD-SENATE September 17, 1986 
skepticism of both surgeon and narrator as 
to Vere's formal objectivity, and that of the 
court itself as to the punishment, is fully 
sustained by a legal analysis of the case. 
Vere's behavior is dictated not by law, but 
by his own intuitive predilection, clearly ar
ticulated in the captain's outburst seconds 
after Billy's fatal blow-"Strck dead by an 
angel of God! Yet the angel must hang!" 198 
The trial's arguments form the necessary 
mediation between this preordained subjec
tive desire-Vere's not so peculiar "insan
ity," the source of which we will discuss 
presently 199-and the court's need for rea
soned analysis. Thus, it is important to set 
forth, as perhaps the prevailing theme and 
system of Billy Budd, Sailor itself, the 
clever mode of communication that permits 
Vere to assuage his fellow officers' doubts 
about the propriety of summarily executing 
the Handsome Sailor. 

III. BILLY BUDD, SAILOR AND A THEORY OF 
ADJUDICATORY COMMUNICATION 

A. JUDICIAL CLEVERNESS: THE "CONSIDERATE" 
WAY 

Captain Vere recognizes the primal value 
of language and form to a communicator 
seeking authoritative force, particularly 
when the analytical logic behind the com
munication is fatally flawed. Although he 
does not wear the impressive robe or wig of 
a land-based judge, he stands on the 
"weather side" 200 of the ship, elevating his 
physical self to the appropriate judicial 
grandeur and leaving his hand-picked court 
no doubt about who directs the proceedings. 
Then, as we have seen, he intercedes verbal
ly, using rhetorical devices, repetition, 
arousal of fear, and other techniques to 
urge his audience to the acceptance of a de
sired conclusion. Billy must hang. 

Verbally gifted judges generally do not 
hesitate to bring style and structure to the 
service of legal logic and factual analysis. 201 
In close cases especially, language serves 
function 202 as the judge influences his audi
ence to accept his reasoning and actual deci
sion.203 Few would argue against the propri
ety of rhetoric and form in the service of a 
substantive position. But Melville, in a semi
nal passage quite early in Billy Budd, im
plies that the form of a communication is 
actually likely to control understanding and 
prevail over substance when decision
makers or authoritative individuals issue 
verbal declarations. This passage, leading 
into the "digressions" on the great mutinies 
and Admiral Nelson, explicitly deals with 
the way the British historians described the 
Nore mutiny to the interested audience 
back home, but the paragraph's message is 
meant to apply to Vere's adjudicatory com
munication in chapter 21. 

Such an episode in the Island's grand 
naval story her naval historians naturally 
abridge, one of them <William James) can
didly acknowledging that fain would he pass 
it over did not "impartiality forbid fastidi
ousness." And yet his mention is less a nar
ration than a reference, having to do hardly 
at all with details. Nor are these readily to 
be found in the libraries. Like some other 
events in every age befalling states every
where, including America, the Great Mutiny 
was of such character that national pride 
along with views of policy would fain shade 
it off into the historical background. Such 
events cannot be ignored, but there is a con
siderate way of historically treating them. If 
a well-constituted individual refrains from 
blazoning aught amiss or calamitous in his 
family, a nation in the like circumstance 
may without reproach be equally 
discreet. 204 

Melville makes "considerate communica
tion" a generative theme in his story. Clos
ing out lifetime almost totally devoted to 
verbal craftsmanship, he not surprisingly 
emphasizes the relationship of speaker <or 
author) and audience in his final tale. "Con
siderate communication" seems to require 
three elements: (1) that the communicator's 
perception of the audience's well-being 
stand uppermost in his mind, whatever the 
ancillary motivations for the speech; <2> 
that whatever factual distortions occur be
cause of that perception involve predomi
nantly omissions, or, at the worst, trivial 
misstatements of fact; and <3> that the com
municator faithfully convey the essence of 
the underlying reality he is discussing 
<either through overt language, or tonal or 
structural elements), despite the omissions 
or mild misrepresentations of detail. 

Melville seems more to be describing the 
way things are, in the seminal passage, than 
to be criticizing either authoritative state
ments or the audiences to which those 
statements are directed. He is simply an
nouncing a theory of communication, much 
in the manner of Leo Strauss, in his bril
liant and highly relevant Persecution and 
the Art of Writing, 205 when he refers to the 
general public's tendency to believe "a state
ment made by a responsible and respected 
man." 206 So, if the Nore historians, reluc
tantly deciding that the public deserves 
some news of the mutiny, go on substantial
ly to omit almost all the relevant details, 
they nevertheless "considerately" serve the 
needs of that public. Why "blazon aught 
amiss" when a small number of carefully se
lected facts, woven into the fabric of a 
subtly organized communication, will suffice 
to give people a sense of well-being predicat
ed on their appreciation of participating in 
the authoritative truth? 

The actions of the Nore historians 
embody all three prerequisites of consider
ate communication. They have at heart the 
well-being of the audience, not their own 
self-interest. If they distort reality, they do 
so only by omission, not commission. Final
ly, they convey the news about the mutiny, 
however troubling, albeit in the form of a 
carefully selective abridgment. Thus, al
though a bit of the Grand Inquisitor 207 in· 
heres in the authoritative communicator's 
power to control the flow of information, 
this represents a fact of social life, not a 
negative element. If the communicator pre· 
serves the three requirements, he may pro· 
ceed "without reproach." 208 So, as Billy 
Budd, Sailor progresses, Melville presents 
us with several other nonpejorative exam· 
pies of considerate communication. The 
Dansker repetitively intones a selective 
truth to Billy about Ciaggart: "Jemmy Legs 
is down on you." 209 Recognizing both the 
needs and the limitations of his audience, 
the Dansker restricts his speech to this 
oracular declaration. When Billy chooses to 
disbelieve this statement, we again learn 
that authority and verbal complexity must 
combine <as they do not in the poetic 
Dansker) 210 to steer an audience towards a 
desired viewpoint. 

Far more "considerate" than the 
Dansker's speech act is the News from the 
Mediterranean, the journalistic account of 
the events on the Bellipotent which "is all 
that hitherto has stood in human record to 
attest what manner of men respectively 
were John Claggart and Billy Budd." 211 Re
porters, like judges and historians, can exer
cise verbal control over their audiences and 
establish authoritative versions of the 
truth. To allow their naval audience a sense 

of continuity and comfort, the gazette's edi
tors paint Vere's decision to execute Billy in 
the most radiant colors of legality and ne
cessity. As always, most of the actual reality 
is omitted. Although Billy becomes a villian 
who "vindictively stabbed" the upstanding 
Claggart, 212 the overriding goal of preserv
ing the audience's well-being 213 may have 
required such nontrivial distortions. The 
event cannot be undone. Why "blazon aught 
amiss"? Better to report the actual homi
cide and its legal aftermath in the discreet 
shades of the audience's established beliefs. 

Considerate communication, or Strauss' 
"responsible and respected" speech, then, 
soothes the average citizen by providing 
him with a canon of truth against which the 
heterodox views of others can be tested and, 
usually, rejected. "With mankind," as Cap
tain Vere tells us, "forms, measured forms, 
are everything, 214 and these have fewer 
"ragged edges" than the pure truth itself. 21 5 

But, as we have seen, the verbally and 
hierarchically superior adjudicator can give 
the force of seeming legality to drastic deci
sions the law does not support. The proprie
ty of Vere's own "considerate" use of form 
and style during Billy's trial, therefore, is 
cast into doubt. Vere at trial in fact does not 
follow the example of the Nore historians 
or even the Mediterranean newsmen. He 
does not communicate a selective view of re
ality primarily to establish comforting au
thoritarian interpretations of otherwise 
troubling realities. Rather, he uses legal ar
gument to distort the law and to further 
purely subjective ends. In Straussian terms 
he "persecutes" his audience directly 216 
through his adjudicatory arguments, utterly 
falsifying the reality that he purports to 
convey. Vere desperately seeks, and master
fully finds, the key to controlling his hand
picked audience. He moves from four sepa
rate substantive law theories of guilt to an 
overriding <and thoroughly fanciful) vision 
of a ship in chaos if Billy is not hanged, 
whatever the theory of culpability. So effec
tive is his pattern of argumentation that 
the critics, as well as the drumhead court, 
have largely granted it credence. 

The narrative makes it quite clear that 
Vere's articulated reasons for hanging Billy 
do not withstand the analysis of even his 
junior officers. 217 Since the men's well
being does not require Billy's death, it must 
be Vere's subjective desires that motivate 
his actions. 218 This is narratively indicated 
by the captain's uncharacteristic show of 
extreme emotion during Billy's violent act 
and its immediate aftermath-the "excited 
manner" that the surgeon "had never 
before observed" 219-and by the irrational, 
visceral (i.e., inconsiderate> declarations 
that were its result: "It is the divine judg
ment of Ananias! Look!" 220 and "Struck 
dead by an angel of God! Yet the angel 
must hang!" 221 

Given this intense personal reaction, and 
since Vere apparently saw the result of the 
trial to be morally, even divinely, preor
dained, Melville's allusion to Vere's "insan
ity" at the trial 222 comes into focus. Fur
thermore, Vere's repetitive direction to the 
court to ignore both their own subjective 
sympathies and the moral issues raised by 
the case moves beyond irony to outright cal
umny. 

Vere's legal errors, therefore, were con
sciously placed in his mouth by the knowl
edgeable Melville, 223 leaving to us the twin 
tasks of overcoming our own inclinations to 
believe such a thoughtful, verbally gifted 
character,224 and of finding the narrative 
"light" on the causes of Vere's behavior.226 
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This latter task we defer to a later section 
of the Article, 226 but it would be well as to 
the former task to recall here that Vere's 
form of considerateness has been implicitly 
criticized throughout the narrative. For one 
thing, it stands at odds with the "frankness" 
of the average sailor;227 it is the medium of 
a land-oriented being, quite "exception
al" 228 on a ship; that of a "martinet," 229 
whose "queer streak of the pedantic," 23o 
"discreet envoy" 231 appearance, humorless
ness,232 and "bookish" predilections 233 
create and odd impression in which "scarce 
anyone would have taken him for a 
sailor" 234 at all. 

That Vere's speech smacks of the lands
man's covertness is also indicated by three 
of his more peculiar actions during the trial. 
Vere displays an attraction to land-oriented 
law when he oddly appoints a marine to the 
court, 235 then goes on twice to tell the 
court to apply the Mutiny Act <a statute ap
plicable only to land forces 236 ) and finally 
conjures for them the model of a judge, 
"ashore in a criminal case." 237 It is almost 
as though the prudent, well-ordered Vere 
yearns to be on land where, as the narrator 
strongly tells us, "considerate" communica
tion is the normative mode of behavior, men 
never communicate simply and directly with 
each other, and life is an "intricate game of 
chess." 238 

But Vere wound up on the water, with 
which he feels discordant, but in which 
formless element he must somehow operate. 
He does so by using language and intelli
gence so effectively that, given his position 
of authority, he overcomes the natural incli
nations of his more "juvenile" 239 ship
mates. He learns, to recall the narrative lan
guage first used about Claggart's insanity 
(but clearly meant to foreshadow Vere's),240 
to display an "even temper and discreet 
bearing," a "mind peculiarly subject to the 
law of reason" 24 1 and "a cool judgment sa
gacious and sound." 242 This outward form 
masks the "irrational," 243 the "protectively 
secret" 244 and even "the accomplishment of 
an aim which in wantonness of atrocity 
would seem to partake of the insane," 245 so 
that "whatever its aims may be-and the 
aim is never declared-the method and out
ward proceeding are always perfectly ration
al." 246 

Thus, the argument at trial comes from 
the mouth of a character whose methods 
have already been associated with duplic
tous landsmen and, specifically, with Clag
gart himself. When these types have their 
passions aroused, they do everything possi
ble to hide from any significant audience 
the true source of their emotion. 247 And so, 
Vere conceals <or fails to recognize) his 
desire, instead showing to the court the face 
of a man who would rather save Billy but 
who is forced to execute him by "duty and 
the law." 

Gentlemen, were that clearly lawful for us 
under the circumstances, consider the con
sequences of such clemency. The people 
<meaning the ship's company> have native 
sense; most of them are familiar with our 
naval usage and tradition; and how would 
they take it? Even could you explain to 
them-which our official position forbids
they, long molded by arbitrary discipline, 
have not that kind of intelligent responsive
ness that might qualify them to compre
hend and discriminate. No, to the people 
the foretopman's deed, however it be 
worded in the announcement, will be plain 
homicide committed in a flagrant act of 
mutiny. What penalty for that should 
follow, they know. But it does not follow. 

Why? They will ruminate. You know what 
sailors are. Will they not revert to the 
recent outbreak at the Nore? Ay. They 
know the well-founded alarm-the panic it 
struck throughout England. Your clement 
sentence they would account pusillanimous. 
They would think that we flinch, that we 
are afraid of them-afraid of practicing a 
lawful rigor singularly demanded at this 
juncture, lest it would provoke new troubles. 
What shame to us such a conjecture on 
their part, and how deadly to discipline. 
You see then, whither, prompted by duty 
and law, I steadfastly drive. But I beseech 
you, my friends, do not take me amiss. I feel 
as you do for this unfortunate boy. But did 
he know our hearts, I take him to be of that 
generous nature that he would feel even for 
us on whom in this military necessity so 
heavy a compulsion is laid.246 

In this, his final argument, Vere sucessful
ly exercises over the members of the court 
the precise form of deception that he coun
sels them to use on ''the people." Advising 
them, through the clever medium of a sub
ordinate clause, that the crew will react mu
tinously to news of Billy's unpunished deed 
"however it be worded in the announce
ment," Vere effectively dissembles. He 
means, of course, "as I intend to word it in 
the announcement," for the full power of 
communication <as this speech itself proves) 
lies in his authoritative hands. It would not 
have been difficult to tell the crew the story 
in a manner that would have appeased their 
sense of order and saved the life of their fa
vorite. Instead, in the service of his own un
stated desires. Vere, through his landsman's 
mode of communication, succeeds in sen
tencing a moral innocent to a needless 
death. 

Adjudicatory communication, as its high
est level of articulateness and sophistica
tion, is therefore cast into doubt by Melville 
in this tale. The questions he poses should 
not be lost on us, his legal audience, and 
they bear repetition by application to a fas
cinating actual subject, Justice Rehnquist. 

B. CONSIDERATE COMMUNICATION AND JUSTICE 
REHNQUIST 

Whatever we may think of his substantive 
positions, Justice Rehnquist has come to be 
seen as perhaps the least doctrinally disin
terested judge currently on the Supreme 
Court. 249 He also stands as the contempo
rary master of judicial language. 250 Thus, 
any random sampling of Justice Rehnquist's 
opinions would readily illustrate how lan
guage can control adjudication. And few 
opinions better demonstrate Rehnquist's 
awareness of the tactics of "considerate 
communication" than Paul v. David. 251 
Widely criticized for its legal reasoning and 
use of precedent, 252 Justice Rehnquist's 
opinion is thereby an all the more brilliant 
contemporary example of narrative prose in 
the service of the adjudicator's unspoken 
desires. 253 Moreover, Paul merits particular
ly intensive analysis here as a remarkable 
analogue to Melville's novella. 

Let us take up this judicial text, not to 
criticize anew its legal analysis, but rather 
to appreciate the clevely persuasive manner 
in which Justice Rehnquist, ever consider
ate of his audience's needs, uses language to 
dispel critical probing into his logic and use 
of precedent. 

I. FACT DENEUTRALIZATION 

Paul v. Davis' story <and is that not the 
proper term for an actual event once it has 
been syphoned through the appellate proc
ess?> has by now become a kind of "inside 
narrative" too, renowned not necessarily as 

it occurred, but at least as it is reported by 
the authorities. 

Yet, each new factual rendition of the 
case is its own new story, inevitably empha
sizing some facts, minimizing or deleting 
others, using descriptive terms that quietly 
affect the listener or reader. To demon
strate this again <for we have just been ana
lyzing the way various "reporters" manipu
lated facts in Billy Budd's case>, we need 
only compare Justice Rehnquist's own re
statement of the facts 254 with that of a law 
review Note about the case. First, the Note: 
Who steals my purse steals trash; tis some

thing, nothing; 
Twas mine, 'tis his and has been slave to 

thousands. 
But he that filches from me my good name 
Robs me of that which not enriches him, 
And makes me poor indeed.-Othello, Act 

III, Scene iii 
In June of 1971, plaintiff Edward Charles 

Davis, a photographer for the Louisville 
Courier-Journal and Times, was arrested in 
Louisville, Kentucky on a charge of shop
lifting. He pleaded not guilty. In September, 
the charge was "filed away with leave [to 
reinstate]." but he was never called upon to 
face that charge in court. With the onset of 
the Christmas season in 1972, defendants 
McDaniel and Paul, the chiefs of police for 
Jefferson County and Louisville, jointly pre
pared a five-page flyer containing the 
names and mug-shots of "Active Shop
lifters." Copies of this bulletin were distrib
uted to local merchants in the Louisville 
area, warning them of possible shoplifters. 
In fact, the flyer was composed not only oi 
persons actually convicted of shoplifting, 
but included persons who had merely been 
arrested for shoplifting either in 1971 or 
1972. Plaintiff's name and mug-shot were in
cluded in the flyer, even though the charge 
against him was dropped six days after the 
flyer was distributed. After discovering the 
affront. Davis commenced a civil rights 
action in the District Court for the Western 
District of Kentucky .... 255 

Although it is of course impossible to re
state any fact situation without adding sub
jective color to the pristine original reality, 
Justice Rehnquist's approach now attracts 
our careful attention; not the defamed 
Davis of the law review Note but rather the 
police chiefs Paul and McDaniel become the 
sympathetic protagonists of his tale. 

Petitioner Paul is the Chief of Police of 
the Louisville, Ky., Division of Police, while 
petitioner McDaniel occupies the same posi
tion in the Jefferson County, Ky., Division 
of Police. In late 1972 they agree to combine 
their efforts for the purpose of alerting 
local area merchants to possible shoplifters 
who might be operating during the Christ
mas season. In early December petitioners 
distributed to approximately 800 merchants 
in the Louisville metropolitan area a 
"flyer," ... [of active shoplifters]. 

The flyer consisted of five pages of "mug 
shot" photos, arranged alphabetically. . .. 
In approximately the center of page 2 there 
appeared photos and the name of the re
spondent, Edward Charles Davis 111.256 

Just as Vere must await his entrance until 
Admiral Nelson is fully discussed <thus lend
ing narrative emphasis to Nelson's person), 
so Davis and his grievance must tarry a 
score of lines before surfacing. 257 By then, 
the render has assimilated a pleasant pic
ture of two dutiful officers <the event's pro
tagonists> who "agreed to combine their ef
forts" to prevent crime, all of this "during 
the Christmas season," no less. 
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As to the intrusive David, Justice Rehn

quist's narrative emphasizes the aura of sus
picion surrounding Davis' arrest for shop
lifting, which apparently justifies the police 
flyer's publicizing this arrest prior to 
trial.258 Instead of saying that the state 
never overcame its burden of proof, Rehn
quist declares that his guilt or innocence of 
that offense had never been resolved,"259 al
though later the shoplifting charge was "fi
nally dismissed."260 This last adverb speaks 
volumes, for like Vere's "pitilessly" in his re
marks to the court, 261 it sticks in the audi
ence's mind, cleverly attaching a new sense 
to the verb it modifies. Just as Vere's hard 
view of Billy's case is justified because the 
law operates pitilessly, so David is made to 
seem culpable because the dismissal of his 
case was so long in coming. Even the Christ
mas season had to suffer suspicions of this 
alleged shoplifter; perhaps we, like Davis' 
supervisor, 262 should blame him for finding 
himself in such a situation in the first place. 
2. Law Deneutralization 

While Justice Rehnquist's narration of 
the factual events leaves Davis looking a bit 
sheepish, and Paul and McDaniel looking 
cooperative and dutiful, his rendition of the 
plaintiff's legal strategy 263 utterly reduces 
Davis <and his lawyers) to calumny. Starting 
out much like his imaginative progenitor, 
Captain Vere, Justice Rehnquist stresses 
the litigant's chances of success in some 
other court;264 it would be well to recall the 
fictional figure's relevant language: 

Not, gentlemen, that I hide from myself 
that the case is an exceptional one. Specula
tively regarded, it well might be referred to 
a jury of casuists. But for us here, acting 
not as casuists or moralists, it is a case prac
tical, and under martial law practically to be 
dealt with .... 

"Ay, sir," emotionally broke in the officer 
of marines .... "But surely Budd purposed 
neither mutiny nor homicide." 

"Surely not, my good man. And before a 
court less arbitrary and more merciful than 
a martial one, that plea would largely ex
tenuate. At the Last Assizes it shall acquit. 
But how here? We proceed under the law of 
the Mutiny Act." 26s 

Justice Rehnquist, no more than Vere, 
needed <analytically> to discuss other 
"courts." His offhand talk of defamation 
per se as the basis for Davis' claim in the 
Kentucky courts 268 is as technically irrele
vant and questionable as Vere's allusion to 
casuists and the Last Assizes.2 67 The action 
has been brought in federal court on non
defamation grounds. 

To understand this verbiage, we must rec
ognize that Justice Rehnquist's strategy du
plicates Vere's in its motivation, but to the 
converse logical effect. Vere sought to pre
pare his summary court for the view that it 
did have jurisiction to dispose, definitively, 
of Billy's case; Justice Rehnquist posits the 
state courts' jurisdiction to impel his audi
ence to see that the federal courts did not 
have jurisdiction over Davis and his claim. 
Through structure and language, both adju
dicators create a distraction designed to 
evoke the sense that the unfortunate liti
gant before them has wound up in the 
wrong arena. This strategy, placed at the 
outset of their legal arguments, deflects at
tention from the only true jurisdictional 
issue at hand: does the instant court have 
the authority to determine the case? This 
deflective technique usually contrives to 
conceal more germane information which, if 
known to the audience, would be detrimen
tal to the communicator's well-being.288 

Justice Rehnquist lingers on the jurisdic
tional point, ensuring its effectiveness by 
choosing an adverb and a verb geared to em
phasize Davis' unfortunate choice of 
forums: Concededly if the same allegations 
had been made about respondent by a pri
vate individual, he would have nothing more 
than a claim for defamation under state 
law. But, he contends, since petitioners are 
respectively an official of city and of county 
government, his action is thereby trans
muted into one for deprivation by the State 
of rights secured under the Fourteenth 
Amendment. 269 

Justice Rehnquist's ability to use the 
parts of speech syntactically available to a 
communicator is impressive. Here, the 
adverb "concededly"270 passes over the inat
tentive reader and further colors his impres
sion of Davis; it implicitly links the respond
ent to the earlier view that a state court 
action is mandated. But has Davis made 
such a concession? Perhaps he might have if 
his case had anything to do with "private" 
behavior; it is, however, so imbued with 
police activity that Davis surely never con
sidered, much less conceded, the authentici
ty of such a statement. Yet, "he" contends 
that the police action here has "trans
muted" the defamation claim into one 
under the Constitution. 

Justice Rehnquist's depiction of the re
spondent's "strange" choice of forums thus 
makes Davis out to be almost a buffoon, or 
worse, an alien to our system of law. Like 
Billy's striking of Claggart, Davis' act of 
raising federal law claims is-through the 
use of one verb-exacerbated into a threat 
to normative law; like a visitor from outer 
space <or a Handsome Sailor), he takes civil
ized processes and transmutes them into 
something threatening. 

These two words unclench Justice Rehn
quist's "parade of horribles. " 271 But this is 
no parade trotted out by a judge of modest 
narrative talent. Could it be that Justice 
Rehnquist, who sometimes alludes to fiction 
in his opinions, 272 might have recently read 
Billy Budd, Sailor or, at least, that section 
of it in which Vere speaks to the potential 
snowball effect on the sailors' sense of loyal
ty if the court treats Billy leniently? 273 

Your clement sentence they would ac
count pusillanimous. They would think that 
we flinch, that we are afraid of them
afraid of practicing a lawful rigor singularly 
demanded at this juncture, lest it should 
provoke new troubles. What shame to us 
such a conjecture on their part, and how 
deadly to discipline. You see then, whither, 
prompted by duty and the law, I steadfastly 
drive. 274 

Justice Rehnquist starts his "slippery 
slope" in similar fashion: "If respondent's 
view is to prevail, a person arrested by law 
enforcement officers who announce that 
they believe such person to be responsible 
for a particular crime in order to calm the 
fears of an aroused populace, presumably 
obtains a claim against such officers under 
§ 1983." 275 Hypotheticals, the stuff of opin
ion writers as well as professors, come cre
atively and imaginatively to the fore in 
these two texts. Both arguments conjure 
the worst possible disruption of order if 
these litigants are permitted to prevail. If 
Billy is to be adjudged innocent, says Vere, 
discipline will disintegrate; if our Court 
hears Davis, argues Justice Rehnquist, the 
populace will be aroused. Finally, to clamp 
the lid on respondent's plea, Justice Rehn
quist recalls the "trouble-making" Davis of 
his factual presentation 278 by suggesting 
that this litigation even threatens the 

repose of certain patriots long departed: 
"We think it would come as a great surprise 
to those who drafted and shepherded the 
adoption of that Amendment to learn that 
it worked such a result .... " 277 Two verbs, 
artfully inserted, conjure the ultimate 
effect of Davis' otherwise straightforward 
and innocuous claim. History itself, the con
stitutional tradition of the fourteenth 
amendment, cannot be cast into disarray. 

If Vere's underlying message to his court 
evokes Billy as a threat to the stability of 
the Empire, Justice Rehnquist's to his sees 
Davis as a force of lawlessness challenging 
the basis of fundamental legal order. Most 
considerately, each adjudicator provides his 
court with a litigant who must not be al
lowed to succeed. 
3. Rhetorical Devices 

One of Justice Rehnquist's precursors in 
the craft of judicial considerateness, Benja
min N. Cardozo, had this to say about the 
effective appellate utterance: "The opinion 
will need persuasive force, or the impressive 
virtue of sincerity and fire, or the mnemonic 
power of alliteration and antithesis, or the 
terseness and tang of the proverb, and the 
maxim. Neglect the help of these allies, and 
it may never win its way." 278 Justice Car
dozo stressed that rhetoric, as much as 
logic, dictated the acceptance and ultimate 
authority of an opinion.279 Justice Rehn
quist's talented use of these rhetorical de
vices suggests his awareness of a symmetry 
in law between "form" and "substance." 
Phrases are woven so cleverly that we come 
to doubt mere stylistic fortuitousness or the 
authorship of fledgling law clerks. 

In some of the passages of Paul already 
analyzed, Justice Rehnquist has established 
a rhetorical pattern that runs through the 
first part of the opinion. This pattern pro
vocatively combines at least five technical 
devices: anacoenosis, aporia, epitrope, proso
popoeia, and sarcasm. At the beginning of 
what we have called the "law deneutraliza
tion" process, Rehnquist throws a few bones 
to Davis: "Accepting that such [defamato
ry] consequences may flow from the flyer in 
question"; 280 "Imputing criminal behavior 
to an individual is generally considered de
famatory per se." 281 Here, and in only one 
later section, 282 Justice Rehnquist employs 
anacoenosis-the opponent is seemingly al
lowed full sway in forcefully furthering his 
argument. Together with epitrope-ironical
ly permitting an opponent to do what he 
proposes to do-this device deliberately mis
leads the audience as to the substance and 
effect of the opponent's <here Davis') argu
ment. All of this leads to the general casting 
of doubt <aporia> upon Davis' now thor
oughly distorted position: "It is hard to per
ceive any logical stopping place to such a 
line of reasoning. " 283 These doubts are 
heightened by the device of prosopopoeia: 
representing imaginary or absent figures, 
here the drafters of the fourteenth amend
ment, 284 as though present or alive. And the 
sarcastic tone of the first part of the opin
ion reverberates in such phrases as "nothing 
more than," " 'strained interpretation,' " 
"surely far more clear," and "difficult to see 
why."28s 

Indeed, in part II, section B of the opin
ion, as we shall stress further on, the Sixth 
Circuit receives treatment similar to Davis': 
the lower court is several times allowed full 
sway when Justice Rehnquist seems to let it 
speak in its own voice,288 but his call to 
absent authQrity (particularly the ironic 
and inapposite dependence on Justice Doug
las' language 287 ) undermines the lower 
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court's premises and interpretations. There 
are also the mildly sarcastic locutions, 
"could be taken to mean," (ilf read that 
way," " [wJe should not read this lan
guage,"228 and the omnipresent quotation 
marks around the word "stigma," 289 imply
ing that both Davis and the court of appeals 
might be on doubtful ground even in assert
ing that those 800 flyers injured respond
ent's reputation. 

There is no need to repeat the commenta
tors' critiqu-es of Justice Rehnquist's use of 
precedent in part II, section B. 290 The point 
here is to recognize that Justice Rehnquist's 
rhetorical facility goes as far to explain his 
success in cases such as Paul as Justice Car
dozo's did in more agreeable decisions-and 
as Vere's did in Billy Budd, Sailor. 
4. Structure and Organization 

As has been established, Justice Rehn
quist's manner of depicting fact and law 
subtly deneutralizes the Court's ostensibly 
objective reasoning process. Rather than of
fering his audience the passion and fire of, 
say, Justice Brennan's dissent, Justice 
Rehnquist seeks to convince coolly. But this 
should not be taken for disinterest. The con
siderate communicator knows that structure 
<Cardozo's "architectonics" )291 is as forceful 
as logic when a given situation might take 
an audience either way. 

To appreciate the structure of Paul v. 
Davis, we need only start with Justice 
Rehnquist's overt compart mentalization. 
Prior to part I , he sets forth the "facts." 292 
These fifty-nine lines thus are made to seem 
almost by-the-way; yet, as we have indicat
ed, they serve a vital coloring function. 293 It 
is only in the sixty-four lines that constitute 
part I ,294 however, that Justice Rehnquist 
educes h is basic structuring thesis: Davis, 
through the temerity of his claim, chal
lenges an ordered syst em of law. Masterful 
in its progression, this part builds on the 
reader's skepticism, imbued earlier, about a 
respondent who, after all, had been arrest
ed. 295 Justice Rehnquist continues to depict 
Davis as opposing, in turn, the basic prem
ises of the federal system,296 the police who 
are trying " to claim the fears of an aroused 
populace," 297 the natural limits of legal li
ability, 298 and the studious reflectiveness of 
the Court itself. 299 

Like Vere, who used clever words and 
phrases to aid structural suggestiveness. 3oo 
Justice Rehnquist cogently chooses words to 
set Davis up against one or more of his audi
ence's basic values. We noted the centrality 
to substance of the P.mbellishing words 
"concededly," "transmuted," "drafted," and 
"shepherded." 301 The concluding phrase, "a 
study of our decisions convinces us they do 
not support the construction urged by re
spondent," 302 climaxes the mounting sense 
of uneasiness about Davis. Davis has chal
lenged the police, and, according to Justice 
Rehnquist, the legislative drafters of a 
noble amendment; but his gravest offense, it 
seems, is attempting to distort the studious 
processes of the Supreme Court itself. 

The concluding lines of part I also provide 
an enjambement 303 to part II; they connect 
the idea of there being no "stopping place" 
to Davis' line of reasoning or to the circuit 
court's analysis. Indeed, the structure of 
sections A and B of the second part largely 
duplicates that of the first, but with one es
sential difference: the overt butt of Justice 
Rehnquist's now gentler rhetoric is the 
Court of Appeals for the Sixth Circuit. To 
convince his audience that the court below 
should have been more reflective. Justice 
Rehnquist immediately introduces the pri
mary formal device of the rest of the opin-

ion: the positing of "premises" from which 
his logic seems inevitably to flow. But these 
premises, usually expressed in what Cardozo 
called the " type magesterial." 304 are often 
drafted out of Justice Rehnquist's whole 
cloth. Like Vere, who disequilibrates his au
dience by telling them that they would be 
weak and feminine to acquit or mitigate in 
Billy's case, 30.5 Justice Rehnquist disorients 
his reader by asserting two premises upon 
which the result below "must be bot
tomed."306 Neither premise though, truly 
express the grounds upon which the court 
of appeals rendered its finding for Davis.307 
Vere's awareness of the substantive and pro
cedural weakness of his legal argument 
leads him to shift the focus of the court's 
perception.308 Similarly, Justice Rehnquist 
proceeds by ignoring significant language 
from two Supreme Court precedents. From 
Wisconsin v. Constantineau: 309 "The only 
issue present here is whether the label or 
characterization given a person by 'posing' 
. . . is to others such a stigma or badge of 
disgrace that procedural due process re
quires notice and an opportunity to be 
heard." 310 And, most tellingly, from Board 
of Regents v. Roth;3 11 

The State . . . did not make any charge 
against [respondent] that might seriously 
damage his standing and associations in his 
community .... Had it done so, this would 
be a different case. For " [wJhere a person's 
good name, reputation, honor, or integrity is 
at stake because of what the government is 
doing to him, notice and an opportunity to 
be heard are essential." a1 2 

Justice Rehnquist's structure- the repeti
tive undermining of the premises upon 
which Davis and the ~ourt of appeals osten
sibly thought they could rely-serves to dis
place the audience's attention from his own 
monumental task, which is nothing less 
than to reconstrue a whole line of prece
dents without overruling them. 313 And 
indeed, when Justice Rehnquist finally, 
turns to precedents like Constantineau and 
Roth, his tendency to follow a given struc
ture begins to· lose its charm. 314 This is par
ticularly true in these lines about Roth. 

While Roth recognized that governmental 
action defaming an individual in the course 
of declining to rehire him could entitle the 
person to notice and an opportunity to be 
heard as to the defamation, its language is 
quite inconsistent with any notion that a 
defamation perpetrated by a government of
ficial but unconnected with any refusal to 
rehire would be actionable under the Four
teenth Amendment. 315 

In light of the language from Roth just 
cited, this statement, however glib, appears 
difficult to support. With his characteristi
cally considerate understanding of what, at 
a minimum, his audience requires, Justice 
Rehnquist nonetheless perseveres, quoting 
elliptically from Roth: . . 

"The State, in declining to rehire the re
spondent, did not make any charge against 
him that might seriously damage his stand
ing and associations in his community .... 

"Similarly, there is no suggestion that the 
State, in declining to re-employ the respond
ent, imposed on him a stigma or another dis
ability that foreclosed his freedom to take 
advantage of other employment opportuni
ties." 318 

"Thus," somewhat fantastically but still 
forcefully continues Justice Rehnquist, "it 
was not thought sufficient to establish a 
claim under § 1983 and the Fourteenth 
Amendment that there simply be defama
tion by a state official; the defamation had 
to occur in the course of the termination of 
employment." 317 

Surely no opinion less well crafted to this 
point could have survived this logical distor
tion and brought four other Justices along 
with it to a majority. Justice Rehnquist 
deftly avoids the Roth Court's explicit dis
junction: if state action imposed either defa
mation or employment deprivation on Roth, 
"this, again, would be a different case," 318 

entitling him to notice and a hearing. Jus
tice Rehnquist instead formalistically con
structs the distorted premise that both are 
necessary by avoiding language to the con
trary and emphasizing words that might 
lead the unwary audience to agreement. 

In addition to H.L.A. Hart's observation 
about the power every judge possesses be
cause of his creative capacity to interpret 
precedents, 319 at least three literary quota
tions come to mind when considering Jus
tice Rehnquist's summary of the law avail
able to the lower court. The first, from Billy 
Budd itself, is quite striking; Vere, who art
fully conceals much during the trial, so de
tests his ally in covertness, John Claggart, 
that he finds himself urging the master-at
arms to "Be direct, man." 320 In another 
novel, Dickens' Great Expectations, the pro
tagonist, Pip, implores the always secretive 
solicitor, Jaggers. "to be more frank" 3 21 in 
conveying information that Pip needs. The 
third quotation, from John Barth's The 
Floating Opera, probably explains better 
the success of a judicial writer like Justice 
Rehnquist in an opinion such as PauL· "How 
could mere justice cope with poetry? Men, I 
think, are ever attracted to the bon mot 
rather than the mot iuste, and judges, no 
less than other men, are often moved by 
considerations more aesthetic than judi
cial"322 

Having posited major premises based on 
such creative misreadings of the precedents, 
Justice Rehnquist now glides into part III, 
in which new law, under the guise of old, is 
freely propounded: 

In each of these cases, as a result of the 
state action complained of, a right or status 
previously recognized by state law was dis
tinctly altered or extinguished. It was this 
alteration, officially removing the interest 
from the recognition and protection previ
ously afforded by the State, which we found 
sufficient to invoke the procedural guaran
tees contained in the Due Process Clause of 
the Fourteenth Amendment. But the inter
est in reputation alone which respondent 
seeks to vindicate in this action in federal 
court is quite different from the "liberty" or 
"property" recognized in those decisions. 
Kentucky law does not extend to respond
ent any legal guarantee of present enjoy
ment of reputation which has been altered 
as a result of petitioners' actions. Rather his 
interest in reputation is simply one of a 
number which the State may protect 
against injury by virtue of its tort law, pro
viding a forum for vindication of those in
terests by means of damages actions. 323 

The opinion's critics have observed the re
treat to a kind of outmoded "entitlement" 
theory articulated in these lines. 324 Struc
turally, the passage also retreats to an earli
er theme in the opinion: Davis should look 
to state tort law.325 Circularity, always an 
esthetically pleasing structural device, con
joins here with what might be called 
"single-phrase evocation" to link the two 
ends of Justice Rehnquist's opinion. 328 
Recall how effectively Melville uses the 
phrase "sanity and insanity" with reference 
to Vere in the opening paragraph of the 
trial scene;327 it evokes in the reader a con
nection with the first use of those words in 
the text,328 ostensibly regarding John Clag-
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gart.329 Just as Claggart and Vere are thus 
artfully connected in the domain of irra
tionality, so the Court's use of entitlement 
is carefully linked, through the key phrase 
"by virtue of its tort law," 330 to its earlier 
pejorative view of Davis' claim: "But 
[Davis'] reading would make of the Four
teenth Amendment a font of tort law to be 
superimposed upon whatever systems may 
already be administered by the States." 331 

The good narrative writer weaves into his 
structure certain code words to which he 
can return, knowing that his reader will 
follow the associative pattern connected 
with those words. Thus, Justice Rehnquist 
buttresses the substantive legal concept of 
entitlement by joining it with the already 
established image of the state's protective 
tort law. The "virtue" of the states, in 
whose bosom a grievant can find relief 
through tort-based actions, is not lightly to 
be "superimposed" upon the unwilling fed
eral courts. No "font" to which a plaintiff 
may crawl for spiritual and legal solace, the 
federal laws apply themselves sparingly. 
Davis, as we have been taught, is not one of 
the chosen; he is not entitled to the Court's 
protection. 

Words like "font" and "superimposed," 
and evocative structuring devices like en
jambement and circularity, are impressive 
tools of appellate opinion writing; they con
tribute to the art of adjudication, and we 
should appreciate them for what they are. 
But when claims are denied, perhaps 
wrongly, with the help of the crafty use of 
language and form, commentators must 
move beyond logical criticism alone 332 and 
into an understanding of appellate commu
nication. Literary techniques can help pry 
open the source of an adjudicator's capacity 
to persuade when logic and tradition seem 
to support a contrary result. Thus, examin
ing Paul v. Davis 333 in the light of Billy 
Budd, Sailor illustrates how, to achieve a 
subjective goal, 334 an adjudicator can win 
over an audience by considerately providing 
it with a story it needs to hear, thereby as
suaging its doubts and dampening its spirit 
for further rational inquiry. 
IV. MELVILLE'S THOUGHTS ON ADJUDICATORY 

COMMUNICATION: OUTER FORM AND INNER 
ESSENCE DISJOINED 

The moral nature was seldom out of 
keeping with the physical make.335 

A. VERE'S HIDDEN MOTIVE 

Examples, real and fictional, illustrate the 
important adjudicatory role played by rhe
torical skill in the dual service of the com
municator's unspoken desires and the audi
ence's minimal demands. As we have seen, 
however, Melville questions this mode of 
communication when employed by Vere: the 
captain's considerate way with words dis
tracts the drumhead court sufficiently to 
permit him to win his way despite his legal 
improprieties. Vere's adjudicatory "insan
ity," however, consists not only in cleverly 
using language to reach a result that lacks 
sense; his communication is result-oriented, 
and his reason for contriving to have Billy 
hanged must be sought if the legal signifi
cance of the tale is fully to be grasped. 

Melville does not readily reveal Vere's mo
tives; his, too, is a nonovert narrative. Care
fully exposed, the captain's impression of 
the defendant prior to the central incident 
seems unironically clear: Vere likes Billy. To 
the extent that it has been noticed at all, 
Billy's presence on the Bellipotent strikes 
Vere as a " 'King's bargain.' " 338 Vere even 
deems him an intelligent enough sailor to be 
considered for a promotion to the "captain-

cy of the mizzentop." 337 Unlike Claggart, 
Vere seems indifferently admiring of the 
foretopman's easy popularity and pleasing 
outer form. 

Why, then, does Vere single-mindedly and 
illegally press for Billy's execution? A possi
ble answer links the captain's "insanity" at 
the trial with Claggart's behavior toward 
Billy, but reveals the object of Vere's rage 
to be a far more considerable one. 

Vere joins Claggart in being marked by a 
prudent dissembling of underlying obses
sions, and a burning envy directed at a sub
lime embodiment of the heroic, sailor-like
mode. But Vere's animus, like Vere himself, 
exists at a far higher level of significance 
than does Claggart. For if, in the service of 
his covert methodology and his deeper, un
stated desires, Vere sacrifices the favorite of 
the crew, he does so to destroy a symobl. 
Billy, the embodiment of the mode opposite 
to Vere's own, the ultimate model of sailor
like "frankness," 338 dies not for any of the 
legal or political reasons articulated by a 
man of Vere's landsman-like "finesse," 339 
but because he unwittingly stands in the 
place of the envied, magnificently overt Ad
miral Nelson. The far-reaching narrative op
position of overtness and covertness finally 
underlies Vere's substantive decision to have 
Billy hanged.340 Unable to wreak his venge
ance on Nelson directly, Vere finds a surro
gate in the heroic Billy, who is emblematic 
of Nelson in his overt popularity and ability 
to use that popularity for good. So, when 
Vere speaks of the threat of mutiny requir
ing a violent sacrifice, we are meant to rec
ognize the active irony of the statement; we 
must recall the factual example of Nelson in 
a similar circumstance, related much earlier 
in the tale: 

In the same year with the story, Nelson, 
then Rear Admiral Sir Horatio, being with 
the fleet off the Spanish coast, was directed 
by the admiral in command to shift his pen
nant from the Captain to the Theseus; and 
for this reason: that the latter ship having 
newly arrived on the station from home, 
where it had taken part in the Great 
Mutiny, danger was apprehended from the 
temper of the men; and it was thought that 
an officer like Nelson was the one, not 
indeed to terrorize the crew into base sub
jection, but to win them, by force of his 
mere presence and heroic personality, back 
to an allegiance if not as enthusiastic as his 
own yet as true. 34 1 

Nelson's mere presence quashed the very 
real threat of a mutiny on the Theseus. 342 

Vere, on the other hand, creates an artifi
cial crisis on his ship from the stuff of 
Billy's deed, and proceeds to destroy the 
jewel of the crew, effecting both a resentful 
inversion of Nelson's bloodless procedures 
and the symbolic annihilation of Nelson 
himself. 

Claggart's complex envy of Billy achieves, 
then, a form of projection upward in Vere's 
covert approach to his heroic colleague. Be
cause Vere is effectively juxtaposed to Clag
gart in so many narrative ways, it is impor
tant to emphasize certain "exceptional" 
traits in both which reach their apotheosis 
in Vere's actions at the trial; as with Clag
gart's rage against Billy, Vere's against 
Nelson can be understood as the complex 
man's strange attraction-hatred for the 
straightforward, essentially non-verbal 
hero.343 Like Claggart's, Vere's aims are 
"never declared." 344 If the master-at-arms' 
personality is "hidden," 345 Vere's is "unde
monstrative," "not conspicuous," and "dis
creet."346 If Claggart has "shown consider-
able tact in his function," 347 so Vere tends 

to "guard as much as possible against pub
licity." 348 

A consummate dissimulator, Claggart 
fools everyone in the "soup spilling" 
scene, 349 one that we may now understand 
as deliberately foreshadowing Vere's covert 
methodology during the trial. Claggart's 
remark-"Handsomely done, my lad! And 
handsome is as handsome did it, too!"3&o_ 
well exemplifies the clever communicator's 
tendency to distract his audience at any cru
cial point in which the communicator's true 
desires might otherwise be revealed. His 
wisecrack succeeds in hiding his villainous 
motives both from the "tickled" foretop
man, and such onlookers as Billy's friend, 
Donald, all of whom thereafter disbelieve 
the Dansker's warnings to Billy about Clag
gart. 351 Perhaps still more important to the 
developing narrative conjunction of Vere 
and Claggart, the master-at-arms' subse
quent attack on the unfortunate drummer 
boy asserts the covert individual's tendency 
to lash out at surrogate bystanders <the re
sentful man's "innocent victims").352 Un
willing as yet to chastise publicly the real 
object of his bitterness, the master-at-arms 
instead attacks another youthful sailor 
during the "less guarded" 353 moment leav
ing the mess hall. 

Only someone who had both seen Clag
gart depart and grasped the interpretative 
principle which we here call parallelism 
would have correctly ascertained the im
plied object of Claggart's rattan-lashing of 
the drummer boy. For the clever communi
cator never shows his true colors, or per
haps may just hint at them through the use 
of a "parallel" object, and then only when 
his audience is sufficiently distracted not to 
notice them. Like Claggart, Vere finds a 
substitute for the true source of his resent
ment; Billy is his drummer boy. 

But then whom does Billy represent for 
Captain Vere? The carefully concealed in
spiration for Vere's animus appears to be 
none other than Nelson; the convenient 
"parallel" object of his violence is Billy, a 
suitably emblematic, overt figure, a kind of 
mini-Nelson. 354 Both Billy and Nelson are 
presented early in the tale as variations of 
the Handsome Sailor type in which "the 
moral nature was seldom out of keeping 
with the physical make."355 There natures 
are stamped by a consistent harmonic inte
gration of inner and outer man and an 
almost organic rejection of hypocrisy and 
covertness. Most critics would associate 
Billy's overtness with his overall simplicity, 
and this is true. But, by juxtaposing Billy 
and Nelson early in the tale, Melville may 
mean to emphasize that Nelson too repre
sents a kind of simplicity, sailor-like honesty 
on the highest level. Just as the foretopman 
is "a superior figure of . . . [hisl own 
class," 356 so Nelson has been called by the 
narratively invoked Tennyson, " 'the great
est sailor since our world began.' " 357 

When Vere sees Billy strike Claggart, he 
experiences a violent, cathartic emotion. He 
intuits instantly the opportunity this event 
affords his imaginatively complex nature. 
Merely a competent pragmatist in battle, 
Vere will seek a form of immortality by cre
ating a scenario out of the stuff of Billy's 
deed, one that will satisfy his own most 
basic subjective goals. In this light, Vere's 
complexity joins Claggart's, no longer as a 
positive attribute, but as negatively anti
thetical to the sailor-like condition. When 
Vere gazes at Billy, he does not feel any of 
Claggart's venom; but, when Billy strikes 
the captain's covert ally, all of Vere's subtle 
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envy for Nelson emerges in a violent urge to 
indirect vengeance. 

To fathom Vere's unarticulated resent
ment toward Nelson, one need only consider 
the dilemma of a man whose very consider
able talents might have garnered him a glo
rious reputation in any other historical 
period, but whose career must constantly lie 
in the shadow of the unmatchable figure of 
the Nile, the Theseus, and Trafalgar. 
Indeed, Vere may realize <as the narrative 
takes pains to disclose> that some of his 
fellow captains in fact do compare the two, 
and to his own detriment. These peers 
would remark that perhaps only " 'the 
queer streak of the pedantic running 
through'" Vere has kept him from the de
served fame bestowed by " 'the gazettes' " 
upon Sir Horatio Nelson. 358 

Vere is a superb pragmatist, yes; but, as 
the narrator tells us of Nelson <with Vere in 
mind), "[p]ersonal prudence, even when dic
tated by quite other than selfish consider
ations, surely is no special virtue in a mili
tary man." 359 Unable to respond to his men 
with a Nelson-like <or Billy-like> natural
ness, Vere implicitly adopts the precedent of 
his "starry" ancestor; 360 imaginatively for
malized discipline. 361 As the central events 
unfold, he attempts, at the trial and there
after, to create a narrative form that will 
enable him to destroy the representation of 
overt naval heroism, the Nelson-in-Billy. 
But like the unsymmetrical European iron
clads compared with the "grand lines" of 
Nelson's Victory, 362 Vere's aberrational aes
thetic also degrades the artistic mode, one 
better exemplified by Nelson's literary ges
tures at Trafalgar. 363 

Consistently false in his verbal approach 
to the legal reality, Vere proceeds after the 
trial to communicate the sentence both to 
Billy 364 and the crew. 365 The atmosphere 
still hangs heavy with deception. The narra
tive casts a pejorative pall of secrecy over 
Vere's communications to the doomed 
sailor.366 And, though an abstract compas
sion. or even. religious paternalism toward 
Billy often has been imputed to Vere during 
this part of the story, the narrative tone 
and, most importantly, the "closeted" loca
tion suggest otherwise; after all, Billy's open 
nature has at least twice before been imper
iled by "closed interviews." 367 

Vere's death shortly after these events 
forces the character to be judged by his ac
tions at the trial, his only real attempt to 
fulfill "the most secret of all passions, ambi
tion." 368 Even in death, however, Vere re
mains true to his primary characteristic, 
covertness. For, in uttering Billy Budd's 
name, 369 the dying man fittingly invokes 
the heroic mode most perfectly embodied in 
the rival whom he could neither destroy nor 
emulate, the envied Nelson. 

Vere's "insanity," then, lies in translating 
his covert resentment into the considerate 
argument that the law requires Billy's 
death. The best that can be said for him 
(but is this "righteousness"? 370) is that he 
sought a legitimate, external compulsion for 
what was, in fact, a subconscious and all
consuming subjective desire. Unlike the 
Nore historians, who were genuinely consid
erate in order to permit the British public 
to assimilate a painful topic, Vere is covertly 
considerate in order to forestall inquiry into 
the true reasons for the hanging. The 
covert nature hides from its own involve
ment under a protectively considerate use of 
language. Vere joins Claggart in a mutual 
intolerance for the overt, sailor-like mode. 
Each uses the outward show of an "uncom
mon prudence" 371 "as an ambidexter imple-

ment for effecting the irrational." 372 In 
Vere's hands, authoritative communication, 
once "considerate," becomes, finally, covert. 

B. RAMIFICATIONS FOR ADJUDICATION 

[l]n this world of lies, Truth is forced to 
fly like a scared white doe in the woodlands; 
and only by cunning glimpses will she reveal 
herself as in Shakespeare and other masters 
of the great Art of telling the Truth-even 
though it be covertly and by snatches.373 

When a judge claims that positive law pro
hibits him from acting according to the dic
tates of his own moral nature, we should be 
on guard. The sanctuary of formal, positive 
law too often subtly conceals the naturalis
tic impulses that bring the adjudicator to a 
decision. This insight is the most basic con
tribution of Billy Budd, Sailor to a theory 
of adjudication. 374 Melville indicates that 
the judge's imagination <i.e., subjective crea
tivity> must inevitably be brought to bear 
on the facts and law before him. 375 In par
ticular, the judge's need and power to use 
language afford him an engaging opportuni
ty to act out his subjective motives within 
the acceptable form of legal discourse and 
reasoning. Melville reminds us that judges 
who claim to be disinterestedly applying the 
law may well be implementing their con
sciences, particularly when the law could 
take them either way.376 The formalistic 
strictures of the law simply aid them to 
appear more "professional." 377 

Thus, as David Richards notes in his per
ceptive treatment of Billy Budd, Sailor, 
"noting dictates th[e] grotesque result but 
Vere himself," 378 who "chooses to read the 
statute in a certain way." 379 Formalism 
often masks the exercise of judicial will. 
Melville here anticipates and endorses cer
tain critiques of legal positivism and formal
ism, particularly those involving the place 
of language in adjudication, 380 and the role 
of ethics in legal reasoning. 381 

But Melville also delivers a more disturb
ing message that can be brought out by pur
suing Professor Richards' intelligent analy
sis of Billy Budd a bit further. In Richards' 
reading, Vere's conscience remains at odds 
with his legal decision; Vere betrays his con
science in favor of the "consequentialist rea
soning" of general deterrence. 382 Richards, 
thus, is properly skeptical of Vere's legal ar
gument and perceives that the captain 
wrongfully denies responsibility for the 
hanging by attributing it to the law.383 But 
Richards accepts Vere's articulated reason 
for handing Billy-a fear of mutiny-at face 
value. The analysis offered here suggests 
that this reason, too, is suspect; it is Vere's 
covert way of persuading his impressionable 
drumhead court. Far from betraying his 
conscience in hanging Billy, Vere acts out 
his innermost desire-his resentful antipa
thy to the sailor-like directness and unprag
matic heroism of Admiral Nelson. The dif
ference is analyses is profound, asserting a 
limitation on the ability of the unexamined 
judicial conscience to reach objectively dis
interested and morally correct results. 

Professor Richards agrees that Vere's be
havior is a species of adjudicatory insanity: 
Vere indulges "crude reasons of policy that, 
without the sham defense of principle, ... 
[his] own considerable conscience would 
reject," 384 The source of Vere's "corruption 
of moral conscience," of his tragedy, "is not 
egoism nor a failure of courage, but a defect 
in self-conception, a belief that professional 
identity requires . . . the separation of 
moral passion and professional role." 385 
Billy Budd, Sailor, in this view, is a dramat
ic illustration of how law divorced from 
ethics is repressive-and irrational. An adju-

dicator can reach a just conclusion through 
rational inquiry, but only by taking account 
of the claims of conscience and acknowledg
ing personal responsibility. 3811 To deny the 
role of ethics in legal reasoning, in the name 
of legal formalism, is a fatal failure of ra
tional understanding. 

The reading of Billy Budd, Sailor offered 
here located Vere's adjudicatory insanity in 
a very different source and thereby poses a 
yet more troubling question. Is ethical adju
dication available to the average judge 
through purely rational processes? Mel
ville's answer, linked to the even wider cri
tique of modem culture found in this tale, is 
decidedly negative. 

Vere, let us recall, is not an evil character; 
in most circumstances, he is indifferently 
honest,387 Yet, we learn that neither his 
conscience nor his mode of communicating 
is to be trusted. Resentment, envy, and 
other prevalent negative forces throw the 
capacity for both reasoned judgment and 
rational discourse into doubt. Judges are 
mortal being, prone to contemporary crises 
in values. Through Vere, Melville suggests 
that the barriers to the rational discovery of 
a just result are deeper than Professor 
Richards imagines; they are rooted in the 
normative structure of the culture in which 
adjudicators act. 388 

For Melville, Vere's "insanity" was em
blematic of an entire culture in distress. The 
headnote of an earlier version ' of the story 
spoke of a "crisis in Christendom." 389 The 
extreme care bestowed on the tale by its 
author <extending over the last five years of 
his life> 390 indicates that its significance 
goes beyond even what we have said. As to 
this fuller cultural perspective, only part of 
which we have discussed here,391 it may suf
fice to add <in the spirit of this article's pre
dominant outlook> that Melville found it 
necessary in the final story to join forces 
with his covert communicators, Claggart 
and Vere. The novella's deepest meanings 
are sheltered beneath a cloak of narrative 
equivocation, irony, and selective omission. 
In Leo Strauss' eminently applicable 
terms, 392 Melville was writing as a "perse
cuted" author, required by the iconoclasm 
of his message to enunciate it "between the 
lines." 393 

Thus, Vere's methods and motives define 
those of society <at least literate society> as 
a whole. The narrative's own considerate
ness hints that Vere's approach is norma
tive; no significant moral act, and certainly 
no important act of authoritative communi
cation, is to be taken at face value in the 
modern world. News from the Mediterrane
an has hitherto made John Claggart the 
hero and Billy Budd the villain, and those 
"superannuated" gospels 394 are to be recog
nized as the paradigm for all modem acts of 
narrative communication. 

The nineteenth century literary artists is 
no more likely than the modem-day adjudi
cator to place all his cards on the table, 
even when he is playing with a full deck. 
Melville's wider cultural message requires 
each reader's willingness to make himself 
one with the allegorical and symbolic sug
gestiveness of the full narration. But this 
one reader will suppress the urge <at least 
until later> 395 to enter into the more baf
fling mysteries of Melville's portentous tale. 
CONCLUSION: ON THE USES OF LITERATURE FOR 

LAW 

This Article has had several interconnect
ed aims. First, our approach has attempted 
to illuminate certain puzzling aspects of a 
superb work of literary art, one that has 
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always had special meaning for lawyers. In 
so doing, the Article sought to exemplify 
the rich manner in which fiction-more 
than any other "extrinsic" data-can add to 
our understanding of basic legal issues. 
Second, at some length (but less than it de
serves>. the notion of "considerate commu
nication" has been gleaned from Billy Budd, 
Sailor, furthered, and applied to a recent 
piece of actual Supreme Court craftsman
ship. More work is needed on this aspect of 
legal meaning, which Llewellyn once called 
the " range of creative effort which no indi
vidual rule can offer." 396 Finally, in a far 
more schematic and tentative way, the Arti
cle has suggested that the study of litera
ture itself, the reabsorption of the legal 
community in its cultural roots, may be a 
modern-day necessity. Western culture, as 
Melville predicted in the late nineteenth 
century, was preparing itself for some 
shocks. Vere's covert rage and effective for
malism were to become, only a generation 
or two later, the model of European behav
ior; millions of actual innocents would take 
the place of the one fictional foretopman. 
Law has its place in that scheme. Literary 
culture has its place in the development of 
contemporary legal theories that may real
istically aspire to the renaissance of a just 
society. 
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for the exercise of Vere's extraordinary 'priestly 
motive,' which, as Melville suggests at the begin
ning of Chapter XXII [sic: XXn, may well have 
contained the elements of true insanity," Ives, 
supra note 14, at 39; see id. at 35. 

102 Who in the rainbow can draw the line where 
the violet tint ends and the orange tint begins? Dis
tinctly we see the difference of the colors, but 
where exactly does the one first blendingly enter 
into the other? So with sanity and insanity. In pro
nounced cases there is no question about them. But 
in some supposed cases, in various degrees sup
posedly less pronounced, to draw the exact line of 
demarcation few will undertake ... . P . 102. This 
passage echoes Melville's comments about "a cer
tain X " earlier in the tale. See pp. 74-76; text ac
companying note 43 supra. 

103 P. 102. 
104 Id. The surgeon expresses his concern just 

before we enter chapter 21, the trial scene. 
105 See, e.g., Reich, supra note 10, at 378. 
108 Pp. 113-14. 
107 See Ives, supra note 14, at 35-36. 
108 Melville, explicitly as well as tonally, invites 

informed inquiries into his complex tale's me.aning. 
It seems to our reading to be insufficient, given the 
narrator's equivocal tone and overt advice that 
each reader "must determine for himself" an expla
nation of Vere's behavior, p. 102, merely to accept 
Vere's statements at face value; since Melville's nar
rator, and his biography, ground the trial scene in a 
material setting of legal custom, history, and prece
dent, it would be foolish to ignore the lessons of 
considerate communication and to rest easy with 
superficial explanations. There is too much inter
nal evidence tending to demonstrate Melville's in
tention that every word used by Vere-and particu
larly every allusion to law or to theories of commu
nication-be thoroughly explored. 

Without this painstaking proce.ss we will never 
arrive at the story's " higher" <symbolic, allegorical) 
meanings. These latter meanings must be ap
proached with the care mandated by the text's sub
tlety. As C.B. Ives put it 20 years ago: " Allegory is 
often so patent in Billy Budd that many critics 
have found in the novel not a story but Melville's 
philosophical generalizations about man's fate and 
others have read the book as a statement regarding 
the nature of the struggle between good and evil. It 
seems to me, however, that the novel contains real
istic elements worth examining and that one of 
these is Captain Vere's appeal to the Articles of 
War to justify his hanging Billy." Ives, supra note 
14. at 31. Melville refrains here, in his final pains
taking creative deed, from offering his reader 
simple and self-satisfying resolutions to enormously 
complicated cultural problems. We must, in the 
first instance, come to grips with the text. 

1 o9 Pp. 101-02. 
110 Melville knew British and American naval 

statutes well not only because of his lifelong fasci
nation with sailors, but also as a result of having 
served in 1843 and 1844 on a naval vessel upon 
which the applicable American statute was read in 
full at frequent intervals. See N. Arvin, Herman 
Melville 72 <1950>: "Then, on the first Sunday of 
every month he would t ake part with the rest of 
the crew in the "muster round the capstan"; pass
ing in review before the officers, being inspected by 
them, and listening- Melville, with angry rebellion 
in his heart-to a reading of the grim Articles of 
War." 

Thus. in an earlier work. Melville carefully recit
ed, and criticized, specific provisions of the statute 
governing the American navy. See H. Melville, 
White-Jacket, supra note 86, .. . -304. In a histori
cal note to this portion of his story, Melville ob
served that these Articles "may be found in the 
second volume of the 'United States Statutes at 
Large,' under chapter xxxili. " Id. at 298 n . •; see 
note 128 infra. He referred also to the British Arti
cles, those enacted "in t he twenty-second year of 
the reign of George the Second." H. Melville, supra, 
at 298 n . •; see note 112 infra. Although less overt, 
the older Melville was no less knowledgeable. For a 
fine, detailed analysis of Melville 's lifelong inquiry 
into the use and abuse of the American Articles (in
cluding a source-guide to Melville's wide reading on 
the subject), see H. Vincent, The Tailoring of Mel
ville's White-Jacket 90, 103-06 <1970). But see E. Ro
senberry, Melville 112 <1979). Rosenberry agrees 
that "neither Mackenzie's action nor Vere's ... was 
required or even sanctioned by law," id., but <oddly, 
considering the novelist's biography> concludes 
that "Melville tampered with history, or simply 
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worked from inadequate research ... in establish
ing the legal framework of his plot," id. 

In addition, as noted previously, Melville's inter
est in legal matters was also informed by the 
Somers mutiny, see note 85 supra, and by his 
father-in-law Lemuel Shaw's experience with the 
Fugitive Slave Act, see note 81 supra. Further, Mel
ville maintained an active interest in current legal 
matters. The infamous Haymarket trials, held 
toward the end of Melville's life, may well have 
reinspired him to treat the essential moral issues so 
frequently encapsulated in courtroom dramas. See 
Wallace, Billy Budd and the Haymarket Hangings, 
47 Am. Literature 108, 109-13 <1975>. 

Ill P. 101. 
112 22 Geo. 2, ch. 33 <repealed 1860>. 
113 See note 110 supra. An American historian of 

the British Articles reports: "It was ordered that 
the articles be read openly twice each week." J. 
Snedeker, supra note 85, at 44. A typical contempo
rary American naval statute was "to be hung up in 
some public places of the ship, and read to the 
ship's company once a month." Rules for the Regu
lation of the Navy of the United Colonies, 3 J. Con
tinental Cong. 3:.!8, 329 <1775> <W. Ford ed. 1905>. 
The comparable American military statute was "to 
be read and published once in every two months, at 
the head of every regiment, troop or company, mus
tered, or to be mustered in the service of the United 
States." Articles of War, § 18, art. 1, 5 J. Continen
tal Cong. 788,806 <1776) <W. Forded. 1906). 

114 Articles of War of 1749, 22 Geo. 2, ch. 33, § 2, 
V 22 <repealed 1860). 

••• See text accompanying notes 169-99 infra. 
118 P.lll. 
111 See note 197 infra. 
118 See J. Snedeker, supra note 85, at 45. 
IU P. 101. 
120 Articles of War of 1749, 22 Geo. 2, ch. 33, §§ 6-

10 <repealed 1860). 
121 ld. § 11. 
122 P. 101. 
•23 Section 19 provides in relevant part: 
[Alnd if the said court shall have been held 

beyond the narrow seas, then such sentence of 
death shall not be carried into execution but by 
order of the commander of the fleet or squadron 
wherein sentence was passed; and in cases where 
sentence of death shall be passed in any squadron, 
detached from any other fleet or squadron upon a 
separate service, then such sentence of death 
<except in cases of mutiny) shall not be put in exe
cution, but by order of the commander of the fleet 
or squadron from which such detachment shall 
have been made, or of the lord high admiral, or 
commissioners for executing the office of lord high 
admiral. ... 

Articles of War of 1749, 22 Geo. 2. ch. 33, § 19 <re
pealed 1860>. 

Billy was impressed onto the BeUipotent as it was 
heading out to sea, pp. 44-45, to join the Mediterra
nean fleet, p. 54. The ship was on "detached serv
ice" from that fleet, beyond the Narrow Seas, the 
channels separating Great Britain from the Conti
nent and from Ireland, when the· events in the 
story occurred. Pp. 54, 90, 129, Captain Vere was 
therefore obliged to refer the case to either the ad
miral or the commander of the Mediterranean 
fleet. 

124 Provided always, and be it further enacted, 
That no person or persons not flying from justice, 
shall be tried or punished by any court-martial for 
any offence to be committed against this act, unless 

. the complaint of such offence be made in writing to 
the lord high admiral, or to the commissioners for 
executing the office of lord high admiral for the 
time being, or any commander in chief of his Maj
esty's squadrons or ships impowered to hold courts
martial, or unless a court-martial to try such of
fender shall be ordered by the said lord high admi
ral, or the said commissioners, or the said com
mander in chief .... 

Articles of War of 1749, 22 Geo. 2, ch. 33, § 12 <re
pealed 1860>. 

125 See note 123 supra; see also I J. McArthur, 
Principles and Practices of Naval and Military 
Courts Martial 67-68 <4th ed. London 1813> <1st ed. 
London 1792). 

•so See note 123 supra; I J. McArthur, supra note 
125, at 67-68. For a typical contemporary American 
equivalent of this provision, see Rules for the Regu
lation of the Navy of the United Colonies, 3 J. Con
tinental Cong. 378, 378 <1775> <W. Forded. 1905). 

127 P. 112. 
us Articles of War of 1749, 22 Geo. 2, ch. 33, 

U 12-14 <repealed 1860). The Articles retained the 

customary minimum of five, but apparently altered 
the maximum from the traditional nine to 13, occa
sioning some debate. See 14 Pari. Hist. Eng. 416-17 
<1749>. The higher number seemed easier to achieve 
than it might appear, for naval custom "obliges 
every captain who comes in sight of the [court-mar
tial] flag to go on board and take his place in the 
court." ld. at 416. In America, the numbers five and 
13 were the clear tradition; any captain operating 
under naval law would have known them. See, e.g., 
Act for the Better Government of the Navy, ch. 33, 
art. 35, 2 Stat. 45, 50 <1800) <repealed 1950>. For the 
equivalent army provisions, see, e.g., Act of May 31, 
1786, art 1, 30 J. Continental Cong. 316, 316 <J. Fitz
patrick ed. 1934> <repealed 1874>. 

120 Articles of War of 1749, 22 Geo. 2, ch. 33, § 14 
<repealed 1860>. 

t3o P . 111. 
131 P. 104. 
132 Id. Melville, again, may be adverting to the 

Somers matter, in view of the three defendants 
there. See note 85 supra. 

' 33 P. 104. The d\sjunction of sailors and marines 
apparently was a tradition on naval courts-martial. 
See, e.g., U.S. Dep't of the Navy, Naval Courts and 
Boards § 405 <1917> [hereinafter Naval Courts and 
Boards]: "When a marine is to be tried by summary 
court-martial, one or more marine officers shall, if 
practicable, be detailed as members of the court." 
Melville may stress this detail because Vere's land
oriented personality again is coming to the fore. Al
though Billy is a sailor, Vere feels more comforta
ble with a marine officer on the court. It is this of
ficer, we should recall, who is at Vere's deathbed 
later when he mumbles "Billy Budd, Billy Budd." 
P. 129. He may be one of several "Melville figures" 
in the text. 

••• Writing about English naval law of the period, 
McArthur observes: [A] captain or commander of 
any of his majesty's ships or vessels, has the power 
of inflicting punishment upon a seaman in a sum
mary manner for any faults or offences committed, 
contrary to the rules of discipline and obedience es
tablished in the navy; this power the framers of our 
naval articles and orders wisely considered prefera
ble to establishing inferior courts martial for trying 
trivial offences, as calculated less to obstruct his 
majesty's service at sea, and as carrying more 
promptly into execution the rules and articles laid 
down for its regulation. 

Moreover, the prompt punishment of trivial of
fences is attended with salutary effects in the disci
pline of a ship, and from the public example makes 
a great impression on seamen's minds, thereby de
terring them from committing greater crimes. 

By the 4th article of the Old Printed Instruc
tions, a captain was not authorized to punish a 
seaman beyond 12 lashes upon his bare back, with a 
cat-of-nine-tails; but, if the fault should deserve a 
greater punishment, he was directed to apply for a 
court martial. 

J. McArthur, supra note 125, at 162-63. 
135 See Articles for the Government of the Navy, 

Rev. Stat. § 1624, art. 26, 27, reprinted in 18 Stat. 
274, 281 <1874> <repealed 1950>; see also Naval 
Courts and Boards, supra note 133, §§ 407, 412, 417. 

138 Article for the Government of the Navy, Rev. 
Stat. § 1624, art. 26, reprinted in 18 Stat. 274, 281 
<1874> <repealed 1950>; Naval Courts and Boards, 
supra note 133, § 412. 

' 37 Ives, supra note 14, at 36 n.22 (quoting Regula
tions and Instructions Relating to His Majesty's 
Service at Sea art. 3 <11th ed. 1772». 

138 Naval Courts and Boards, supra note 133, 
§ 217. The Rules for the Regulation of the Navy of 
the United Colonies, 3 J. Continental Cong. 328 
<1775) <W. Ford ed. 1905>. was the first American 
statute for the governance of the navy. The next 
comprehensive revision was the Act for the Better 
Government of the Navy, ch. 204, 12 Stat. 600 
<1862> <repealed 1950>. This statute remained essen
tially unchanged until the major overhaul of mili
tary and naval law in 1950, Uniform Code of Mili
tary Justice, ch. 169, 64 Stat. 107 <1950) <current 
version at 10 U.S.C. §§ 801-940 <1976 & Supp. IV 
1980)). See 96 Cong. Rec. 1353 <1950) <remarks of 
Sen. Kefauver>; see alsl E. Byrne, Military Law 1-16 
<3d ed. 1981). Thus, the 1917 handbook is a compi
lation of the naval law with which Melville was fa
miliar. 

130 P. 103. 
uo See test accompanying notes 366-67 infra. 
... Pp. 109-10. 
142 Articles of War of 1749, 22 Geo. 2, ch. 33, § 7 

<repealed 1860>; see 14 Pari. Hist. Eng. 411 <1749>. 
Apparently, opponents of the Articles felt that 

"[tlo pretend that the chief commander, by being 
president, may influence the court to do as he 
pleases, is contrary to experience." Id AI;, presum
ably, did the proponents of the statute, Melville 
strongly disagreed; Vere's control-even when he is 
not speaking-is felt throughout the trial. AI; sole 
witness, and as the unmatched authority figure on 
the ship, he should surely have withdrawn after of
fering his testimony, as the law required. 

14 • A 1917 naval handbook, for example, gives the 
accused in general and summary courts-martial the 
right to challenge any member of the Board. Naval 
Courts and Boards, supra note 133, §§ 277, 427. The 
handbook states that "care be exercised in selecting 
the personnel of a court," id. § 406, and provides 
that: "A challenge upon the ground, admitted or 
proven, that a member preferred the charges or is a 
material witness in support thereof. . . should be 
sustained by the court." Id. § 278. 

Similarly, the American Articles of War of 1874 
<governing armies> prescribes that any commanding 
officer of any army may appoint a court-martial. It 
adds: "But when any such commander is the accus-
er or prosecutor ... the court shall be appointed by 
the President .. .. " Articles of War, Rev. Stat. 
§ 1342, art. 72, reprinted in 18 Stat. 228, 236 <1874> 
<repealed 1920). More recently, an army officers' 
handbook specifically states that "an officer is le
gally incompetent if he is the accuser or witness for 
the prosecution .... Should the accuser sit on the 
court the trial is a nullity.'' F. Munson & W. 
Jaeger, Military Law and Court-Martial Procedure: 
"Army Officers' Blue Book" 13 <1941). Again, the 
accused may challenge <and upon proof, automati
cally procure the removal of) a court member who 
is either the accuser or a witness for the defense or 
procesution, id. at 49; the defendant is in fact usual
ly powerless even to waive objections based on such 
dual role playing, id. at 50. 

' 44 See section III, A infra. 
14 • P. 112. 
148 Id. 
147 Articles of War of 1749, 22 Geo. 2, ch. 33, § 2, 

n 22 <repealed 1860). 
••a Id. n 20. 
140 Billy has failed to inform on "the stranger" 

who tempts him with lucre if he will join other "im
pressed ones" to do some unnamed mischief. P. 82. 
The stranger probably has been dispatched by 
Claggart, but the naive Billy does not suspect this. 
Since the stranger, whom Billy forthwith rebuffs, 
does not specifically mention mutiny, the foretop
man's failure to inform might not have been action
able even if it had come to light, although Melville 
apparently thought it would be. See pp. 106-07. In 
any event, the incident serves to demonstrate again 
Billy's essential loyalty as well as his inclination to 
handle troublemakers himself instead of becoming 
an informer. 

••o Articles of War of 1749, 22 Geo. 2, ch. 33, § 2, 
n 20 <repealed 1860). 

••• John McArthur, in his classic text, recapitu
lated the opponents' basic position: 

But when we consider the infirmities inseparable 
from human nature, which abound even in the 
most upright hearts-the unguarded moments of 
passion, which at times no prudence or circumspec
tion can govern, and the numberless unforeseen 
causes which may suddenly arise amidst the fluctu
ating humours and caprices of mankind, it is de
voutly to be wished, that, on a legislative revision of 
this article, a discretionary power may be vested in 
a court martial to inflict death, or such other pun
ishment as the crime, from the palliating circum
stances attending it. shall meriL 

Indeed this is so essentially requisite towards the 
administration of justice, that the omission of this 
discretionary power must have proceeded from 
oversight and not from intention; for, it is to be ob
served, that the original article on this subject in
troduced by the statute 13 Charles II. c. 9. contains 
the discretionary alternative alluded to, and is dis
tinguished by its conciseness and simplicity. The 
words are, "none shall presume to quarrel with any 
superior officer upon pain of severe punishment, 
nor to strike any such person upon pain of death, 
or otherwise as a court martial shall find the 
matter to de&eroe. " 

1 J. McArthur, supra note 125, at 70-71 <emphasis 
added>. 

152 See J. Snedeker, supra note 85, at 47. 
153 ld . 
104 Beginning at least in White-Jacket <London 

1850), Melville drew on actual historical sources to 
make the point in his fiction that the practice or 
custom of punishment on board naval vessels often 
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differed from the letter of the law. See H. Vincent, 
supra note 110, at 99-102. 

'""These rules, the first regular "Articles of 
War" for the British Navy, were adopted in 1649 
and recast and applied to all British naval forces in 
1652. Essentially, the rules codified traditional 
naval practice. See J . Snedeker, supra note 85, at 
46. The code is "the formal ancestor of all British 
and American naval articles." I d. 

158 ld. 
u1 See text accompanying notes 122-27 supra. 
•n J. Snedeker, supra note 85, at 46. 
•u 1 J. McArthur, supra note 125, at 164 <quoting 

the New Regulations and Instructions for the Navy 
(1806)). 

• 8 o See text accompanying notes 122-27 supra. 
181 See 1 J. McArthur, supra note 125, at 67-68. 
•u D. Walker, Military Law 108 <1954): "Cases re

sulting [under the earliest American Articles for 
the Government of the Navy] in dismissal of an of
ficer or in the death penalty required Presidential 
confirmation prior to execution." See generally W. 
Winthrop, Military Law and Precedents 48-56 (2d 
rev. ed. 1920) <army courts-martial). 

183 The policy behind these high-level reviews of 
severe sentences in courts-martial is adequately ex
pressed in the following passage from a handbook 
prepared for United States Army officers: 

Until the sentence of a court-martial has been ap
proved by the proper commanding officer, it is not 
effective. This follows logically from the fact that 
these tribunals are adjuncts to the executive power, 
rather than part of the judicial function .... Nev
ertheless, courts-martial must carry out their duties 
in a judicial manner-fundamental principles of 
justice and rules of law and of evidence must be ad
hered to even as in courts of civil law. 

F. Munson & W. Jaeger, supra note 143, at 16. 
18 4 See note 85 supra. 
•a. For more on Gansevoort, see, e.g., Anderson, 

The Genesis of Billy Budd, 12 Am. Literature 329 
(1940>; Rogin, supra note 85, at 197-98. Gansevoort, 
a lieutenant on the Somers, jointed with Mackenzie 
in recommending execution for the three sailors. 

188 See Rogin, supra note 85, at 197. 
187 Pp. 59-60. 
188 See 1 J. McArthur, supra note 125, at 163. 
189 Interestingly, in American army law, there 

was some movement toward allowing the convening 
officer to execute even a serious sentence in time of 
war. See Articles of War, ch. 20, art. 65, 2 Stat. 359, 
367 <1806) <repealed 1830). Article 89 of the same 
statute, however, gave that same convening officer 
"power to pardon or mitigate . . . [or, in capital 
cases] he may suspend, until the pleasure of the 
President of the United States can be known." I d. 
art. 89, 2 Stat. at 369-70. Vital here is the discretion 
allowed the convenor. And, in any case, the conven
ing officer's power was short-lived. This portion of 
article 65 was repealed by Act of May 29, 1830, ch. 
179, 4 Stat. 417, 417, and the statute again came to 
insist on presidential review of death sentences, 
with the usual exception for wartime mutineers. 
See Act of July 17, 1862, ch. 201, § 5, 12 Stat. 597, 
598, as amended by Act of Mar. 31, 1863, ch. 75, 
§ 21, 12 Stat. 731, 735 <repealed 1950>. 

J7o P. 110. 
111 P. 111. 
172 In rhetorical terms, such a statement dupli

cates the device used by Vere in the famous passage 
from the same lengthy speech: "Well, the heart 
here, sometimes the feminine in man, is as that pit
eous woman, and hard though it be, she must here 
be ruled out." I d. 

173 W. Birkhimer, Military Government and Mar
tial Law 375 (3d ed. 1914). 

• 74 As one military law expert puts it: "It is be
cause an appreciation of the importance of necessi
ty as the underlying justification is so essential to 
understanding of the principles of martial law that 
the point is so strongly emphasized here." F. 
Weiner, A Practical Manual of Martial Law 16 
<1940). 

,,. C. Fairman, The Law of Martial Rule 19 <2d 
ed. 1943>. 

ITS See W. Birkhimer, supra note 173, at 404. 
' 77 Id. at 416. 
1 TS Ives, supra note 14, at 33. 
11 9 See text accompanying notes 106-07 supra. 
" 0 See C. Fairman, supra note 175, at 50-63 <no 

mention of the late eighteenth century as among 
those periods in English history compelling fre
quent use of martial law>. Ireland, which experi
enced British martial rule in 1798-1799, was an ex
ception. See id. 

••• The phrase is from a purported "Preface" to 
the story to be found in many earlier versions of 

Billy Budd, Sailor. Hayford's and Sealts' research 
indicated that the "Preface" did not belong in Mel
ville's final version at all. See Hayford & Sealts, 
supra note at 18-19. Yet, the phrase lends insight 
into the larger meanings of the story, meanings 
that must build on the kind of analysis presented in 
this paper, but that we cannot explore fully at his 
time. See text accompanying notes 389-95 infra. 

' 82 Seep. 59. 
183 Pp. 59-60. 
184 We shall later recall Melville's suspicion of ad

judicators who counsel breach of legal form in the 
name of "necessity." See text accompanying notes 
214-49 infra. 

185 F. Weiner, supra note 174, at 16. Weiner con
tinues: 

As a distinguished soldier-jurist [Holmes] has 
said, "We need education in the obvious more than 
investigation of the obscure." Now, viewed in the 
light of the principle of necessity, martial law is 
nothing more and nothing less than an application 
of the common law doctrine that force, to whatever 
degree necessary, may be used to repress illegal 
force. 

Id. at 16-17. Did Billy in any way still threaten il
legal force? 

•sa As Leonard Casper has noted, Melville's inter
est in the Somers case, see note 85 supra, indicates 
a concern with the question "just how necessary is 
necessity?" See Casper, supra note 84, at 149. Asap
plied to Billy's case, Holmes' "education in the obvi
ous," see note 185 supra, would have led to no more 
than Imprisonment until the fleet was rejoined. 

187 Ives, supra note.l4, at 32. 
188 Hayford & Sealts, Notes & Commentary to H. 

Melville, Billy Budd, Sailor 181 <H. Hayford & M. 
Sealts eds. 1962). 

189 The statute controls "every person being in 
Their Majestye's Service in the Army ... who shall 
... excite, cause, or joyne in any mutiny or sedi
tion in the Army." Mutiny Act, 1 W. & M., ch. 5, § 1 
<1689). Except for a few brief intervals, the Mutiny 
Act was reenacted annually until 1879, when it was 
merged with the Articles of War of 1749 to form 
the Army Discipline Act, 42 & 43 Viet., ch. 33 <1879) 
<repealed 1881). See W. Winthrop, supra note 162, 
at 20. 

As to the possibility that this is Melville's unin
tended error, perhaps based on the 1879 merging of 
the two statutes, see pp. 113-14. But even Hayford 
and Sealts speculate that Melville may have delib
erately had Vere apply military rather than naval 
law. See Hayford & Sealts, supra note 188, at 181. 
And evocative in the use of the term "Mutiny Act," 
whether the error be <atypically) Melville's or 
Vere's, is both the continuing indication of Vere's 
attraction to the land and his use of the phrase to 
imply, covertly, . that "mutiny" is actually a part of 
the instant litigation. See notes 192, 223 infra. 

190 "War looks but to the frontage, the appear
ance. And the Mutiny Act, War's child, takes after 
the father. Budd's intent or non-intent is nothing 
to the purpose." P. 112. Vere earlier <erroneously) 
noted: "We proceed under the law of the Mutiny 
Act." P. 111. 

19 1 See note llO supra. 
1 " 2 The strong inference from all the evidence is 

that Melville was conscious of every single legal 
detail <including Vere's mistakes and omissions> in 
this story. See, e.g., note 110 supra; see also note 
223 infra. For a view contra, see Hayford & Sealts, 
supra note 188, at 176. I can only assume that the 
editors, despite some of their own research indicat
ing the biographical and literary logic of assuming 
Melville's expertise in naval law and history, were 
not prepared to deal with the ramifications of that 
logic, particularly since the thrust of their compen
dious notes is pro-Vere, see, e.g., id. at 175-77 <Hay
ford's and Sealts' comments to their notes 223, 241-
42). 

193 See text accompanying notes 145-46 supra. 
194 P. ll2. 
105 See Articles of War of 1749, 22 Geo. 2, ch. 33, 

§ 2, 11 28 <repealed 1860) ("All murders committed 
by any person in the fleet, shall be punished with 
death by the sentence of a courtmartial."l. 

19& Of course, Vere is not here actually charging 
Billy with homicide. Nevertheless, he deploys this 
substantive law to explain the risks of leniency and 
to assuage doubts about the necessity for the hang
ing. 

•n Even Vere's interpretation of the Articles of 
War is open to question. The applicable section 
speaks of striking a superior officer "being in the 
execution of his office." Articles of War of 1749, 22 
Geo. 2, ch 33, § 2, 1122 <repealed 1860). This phrase 

leaves room for interpretation. Claggart, arguably, 
was not "executing his office" when, out of person
al animus unrelated to official duty, he lled to his 
captain about a crewman's loyalty. Although Vere 
was unaware of all the facts, he decided not to 
pursue his suspicions about Claggart. See pp. 94-96. 
Had Vere inquired into the full circumstances of 
the case, he might have discovered the incident in 
which Claggart's henchman vainly tempts Billy to 
mutiny, pp. 80-83, a violation of § 2, 1119 of the Ar
ticles <endeavor to make mutinous assembly), as 
well as Claggart's bad faith in informing on Billy. 

The significance of Vere's refusal to contemplate 
Claggart's role in the matter is heightened by his 
apparent earlier omission to swear in the members 
of the court. Section 16 of the Articles, which sup
plies the statutory text for the oath, expressly 
charges members of a court-martial to "duly admin
ister justice according to [their] conscience[s]" in 
"any case [that] shall arise, which is not particular
ly mentioned in the said articles and orders." Arti
cles of War of 1749, 22 Geo. 2, ch. 33, § 16 <repealed 
1860>. See generally 1 J. McArthur, supra note 125, 
at 368, 374 <necessity for oath since time of King 
William; relationship of oath-taking to secrecy>; D. 
Walker, supra note 162, at 108 <American proce
dures "copied almost verbatim from the contempo
rary English laws"). Had Vere pursued Claggart's 
role in the matter, Billy's case might have been 
thrown into the domain of conscience: it would not 
fall under § 2, 11 22, because no officer was struck 
"in the execution of his office"; it would not be 
murder under § 2, V 28, because of the defense of 
provocation and other matters, see text accompany
ing notes 194-97 supra. 

These arguments, of course, are not unassailable. 
But the court was seeking an escape from the death 
sentence apparently mandated by the statute; Vere 
had the power to provide one. As befits a "consider
ate" communicator, see section III, A infra, he 
chose to conceal, or at least not to pursue, all the 
facts. 

198 P. 101. 
109 See section IV, A infra. 
200 P.105. 
201 See generally Weisberg, Literature and Car

dozo, supra note 4. 
2 0 2 See Llewellyn, On the Good, the True, the 

Beautiful, in Law 9 U. Chi. L. Rev. 224, 249 <1942). 
2 o3 When a 16 year-old boy. arguably, a trespass

er, dies upon impact with the defendant railroad's 
negligently maintained electrical wiring, it helps to 
build a bare majority of an appellate court in favor 
of his heirs by referring to him at the outset as "a 
lad of 16," Hynes v. New York Cent. R.R., 231 N.Y. 
229, 230, 131 N.E. 898, 898 <1921> <Cardozo, J .l, in
stead of the legalistic " plaintiff's decedent." Simi
larly, when the defendant railroad's negligently dis
lodged scales hit an innocent woman travelling to 
the beach with her children, the same majority 
may be swayed for the railroad if the judge refers 
to the injured party throughout as merely " re
spondent" or " plaintiff." Palsgraf v. Long Island 
R.R. 248 N.Y. 339, 162 N.E. 99 <1928< <Cardozo, J.). 

204 P. 55. 
205 L. Strauss, Persecution and the Art of Writing 

<1952). 
00 6 Id. at 23. According to Strauss, authoritative 

communication, particularly if repeated often, ulti
mately establishes what most people think of as 
"truth"; such statements, like those of Melville's 
Nore historians, become "morally certain." Id. The 
authorities abide dissenting points of view because 
they thereby allow the apperance of freedom of 
thought in the audience by creating a perceived 
choice between several conflicting positions. See id. 
The general audience, however, is likely to accept 
the authoritative position and view the heterodox 
communication as false. The latter then ceases to 
be repeated, and the accepted view increases in 
credibility. See id. To avoid ridicule, therefore, the 
"persecuted" dissenter must hide his basic views by 
"writing between the lines." ld. at 24. A recent ex
ample of this phenomenon would be the various ac
counts of the assassination of John F. Kennedy. 
Vere's junior officers are in "this "persecuted" cate
gory. See next accompanying notes 261-17 infra. 

By "writing between the lines," disbelieving, "per
secuted" individuals lodge their dissent to the ens
conced position, hoping and expecting that only a 
small number of like-minded readers will appreciate 
what they are saying. See L. Strauss, supra note 
205, at 25, 34-35. Considerate communications, on 
the other hand, establish doctrinal truths by con
veying and repeating a selective version of reality, 
one that they fully expect the vast majority of 
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their audience to accept. We shall late recall 
Strauss' notion of "writing between the lines" when 
reflecting on Melville's own mode of communica
tion in Billy Budd. See text accompanying notes 
389-94 infra. 

207 F. Dostoevskl, The Brothers Karamazov 227-
44 <C. Garnett trans. 1937>. Dostoevskl was Mel
ville's virtual contemporary; The Brothers Karama
zov originally was published in 1880. 

208 P . 55. Why does Melville state that such a 
nonforthright approach can be taken "without re
proach"? <There may be irony here, of course, but 
Melville tells us throughout the tale that truth 
emerges more from the " ragged edges," see, e.g. , p. 
128, of these digressions than from the characters 
and descriptions of the basic story line itself. In a 
passage on communication, in particular, we may 
divine an unmediated message meant to be taken at 
face value.> We must recall that "considerate com
munication" is essentially truthful and primarily 
designed to serve the audience. Although the full 
story is truncated by the authoritative communica
tor, his account adequately fulfills the needs of his 
readers or auditors without really deceiving them. 
Indeed, the average English person probably would 
not take the time even to delve into a more detailed 
and accurate report about the mutiny. 

To be distinguished from "considerate communi
cation" is propaganda itself, which is essentially 
false and which aids only the communicator while 
victimizing and persecuting the audience. We might 
contrast the authoritative accounts of the John F. 
Kennedy assassination (probably "considerate") t o 
the collected speeches of Goebbels (propaganda>. 

Finally, we must distinguish from both of these 
that which the audi ence i tself chooses to do wit h 
individuals who attempt to contradict or elaborate 
upon the official account. Theirs may be a sentence 
of ostracism or worse, but this is not the fault of 
the original authoritative communicator. Consider 
t he fate of those who have tried, over the past 
twenty years, to differ from the Warren Commis
s ion report of the Kennedy assassination. R idicule 
from the New York Times was the kindest of their 
destinies. See notes 206 supra, 392-93 infra for a 
discussion of the theories of Leo Strauss. 

200 Pp. 71, 85. 
2 1 o Melville seems to convey the belief that the 

lyrical poem as a genre (and lyrical speech general
ly> is more direct, more sailor-like, and less "consid
erate" than authoritative, narrative discourse. The 
beautifully simple ballad that closes the story, 
"Billy in the Darbies," p. 132, contrasts keenly with 
all the convoluted prose that has preceded it about 
the events on the B ellipotent. 

211 P. 131. The narrator specifically labels t h is ac
count "authoritative" and adds that it was "written 
in good faith" despite the distortions. P. 130; see 
text accompanying note 65 supra. 

21 2 Pp. 130-31. 
2 1 3 The audience for the Mediterranean News 

symbolically includes everyone. See note 394 and 
accompanying test infra. 

2 14 P . 128. 
215 Id. 
21 6 See L. Strauss, supra note 205, at 32. This 

form of persecution goes beyond the milder "social 
ostracism," id., or even " persecution of free in
quiry," id. at 33, to Strauss' "most cruel" type, id. at 
32, in which the audience is directly coerced and 
robbed of its ability to reason freely altogether. 

217 P. 102; see text accompanying note 58 supra. 
Melville's narrative approach to this potential dis
sent is again parallel to Leo Strauss' theory: the 
junior officers choose to remain silent, and the sur
geon decides not even to tell them of "the captain's 
state." To articulate a position different from the 
authoritative captain's would be to risk "persecu
tion"-punishment for "mutiny," p. 102-with no 
real likelihood of gaining credibility anyway. See L. 
Strauss, supra note 205, at 24-26. For another ex
ample of Vere's officers' keeping knowledge to 
themselves, see note 68 supra. 

21 a The paradigmatic structure of adjudication 
outlined in note 74 supra is thus modified as 
follows: • • • In this modification, neither objec
tive duty nor subjective moral inclination is imme
diately achieved. We have, for example, neither 
Justice Harlan's complex professionalism nor Jus
tice Douglas' result-oriented <but not always care
fully reasoned> directness. Instead, a kind of trian
gle, arguably more typical yet of judges, is formed, 
only two sides of which are part of the finished 
process. The judge applies the law as "an ambi
dexter implement," p. 76, to various subjective 
goals. The first of these goals may be " policy" 

<Vere's conjuring mutiny if the court does not sen
tence Billy to hang), which is usually freely articu
lated since it seems a legitimate judicial concern. 
<Note, though, that "policy" contains strongly sub
jective elements, may be questionably proffered, 
and is rarely required by "the law" of the case.> 
But, other subjective goals may not be stated at all. 
They are not necessarily "moral." Indeed, in this 
structure, the moral side of the triangle is totally 
skirted. Such covert goals emerge from the judge's 
whole personality and may be as disparately and 
even subconsciously motivated as "what the judge 
ate for breakfast" <the " legal realist" model) or 
how the judge reflects the values of the surround
ing culture in everything he does <Cardozo's 
model). See Weisberg, Literature and Cardozo, 
supra note 4, at 306, for an analysis of the vital si
milarities and differences in the realist and Cardozo 
approaches; see also note 374 infra. For Vere, these 
unarticulated goals include avenging himself 
against the absent Nelson, fulfilling his nature as 
an authoritarian pragmatist, creating a dramatic 
scenario, giving voice to generalized cultural resent
ment, etc. See also note 253 infra. 

2 1 0 P. 100. 
220 Id. 
2 2 1 P . 101. 
222 See text accompanying notes 100-09 supra. 
2 2 3 See notes 110, 192 supra. As to the possibility 

that Melville accidentally made some of these 
errors despite his generally thorough knowledge of 
naval law, we should now add the words of Strauss 
<writing about the way in which authors communi
cate about delicate themes>: " If a master of the art 
of writing commits such blunders as would shame 
an intelligent high school boy, it is reasonable to 
assume that they are intentional, especially if the 
author discusses, however incidentally, the possibil
ity of intentional blunders in writing." L. Strauss, 
supra note 205, at 30. 

22 4 I have suggested in other context that highly 
verbal and literate characters usually gain the sym
pathet ic praise of most readers unless they are 
overtly presented as evil. See Weisberg, Hamlet and 
Ressentiment, 29 Am. Imago 318, 333- 37 <1972>. 
This occurs simply because most readers of com
plex fiction share the verbal acumen of these char
acters. It is harder to like, or accept as " real," those 
figures who do not do well with words. This obser
vation has particular importance for works of fic
t ion in which lawyers play central roles. See note 
343 and accompanying text infra. 

225 P . 102. We must compile the evidence our
selves; the narrator. true to his own equivocal mode 
of communication, see text accompanying notes 
216-17 infra, will not tell us directly. 

226 See text accompanying notes 336-69 infra. 
22 7 P . 86. 
2 2 8 Pp. 62, 96. 
22 9 P . 128. 
23o P . 63. 
23 1 P . 60. 
232 ld. 
233 P. 63 
2 3 4 P . 60. 
23 5 P . 104; see notes 133, 191 supra. Vere, true to 

his internal scenario, found in the marine an intelli
gent enough fellow but one who, like the other 
members of the court, was more a warrior than an 
analytical thinker. Seep. 105. 

23• See note 189 infra. 
237 P. 111. 
238 P. 86; see also text accompanying note 41 

supra. 
239 P. 87. 
240 P . 76. As we point out a bit later, see note 392 

infra, Melville's own communication is of the Staus
sian " persecuted" variety throughout the tale; 
much of what the reader must ferret out to under
stand one character may in fact be placed in a part 
of the story seemingly relating to another. This is 
especially true of the passages originally descriptive 
of Claggart, a figure representative of Vere, but on 
a lower level of importance. See note 102 supra. 
Billy stands in the same relation to Nelson. See text 
accompanying notes 30-31 supra. 

241 P. 76. 
242 ld. 
2UJd. 
244 Id 
245 Id. 
246 Id. 
247 The clearest narrative example is the "soup 

spilling" episode. See text accompanying notes 48-
50 supra. 

2 4 a Pp. 112-113. Although everything he says to 
the court in chapter 21 brilliantly distorts the oper-

ative legal and political reality to suit his own pur
poses, this speech is especially clever. Taken as a 
whole, its structure and tone convey the pathos of a 
court necessarily tom between two unhappy 
choices: hang the morally innocent Billy or provoke 
the crew to mutiny. "You know what sailors are," 
Vere remarks, suddenly confiding in these junior 
officers. But his communication hides the truth 
about these particular sailors; that they are not 
prone to mutiny and that the news of their favorite 
colleague having killed the despised shipboard po
liceman (if, indeed, such news had to be published 
at all until the ship regained the fleet> would less 
likely produce mutinous rumblings than the sight 
of Billy hanging by the yard-arm itself as punish
ment for that homicide. For, without the worst pos
sible construction being imposed on Billy's act, "the 
people" would rather see their Handsome Sailor 
alive and well. Indeed, Vere's construction does 
become the authoritative naval version of the inci
dent, in which Billy becomes the villainous alien
upstart and Claggart the patriotic hero. See pp. 
130-31. 

240 See, e.g., Shapiro, Mr. Justice Rehnquist: A 
Preliminary View, 90 Harv. L. Rev. 293, 328 <1976>: 
" I fear that in too many instances Justice Rehn
quist's efforts have been impeded by his ideological 
commitment to a particular result." 

2 50 In his facility with language, Justice Rehn
quist is in the tradition of Justice Cardozo, al
though perhaps without the latter's innate sense of 
cultural balance. See Weisberg, Literature and Car
dozo, supra note 4, at 308-42. 

251 424 U.S. 693 ( 1976). References to "line" num
bers in the text are to this report of the decision. 
For other Rehnquist opinions notable in this light, 
see, e.g. , note 270 infra. 

25 2 See, e.g., Shapiro, supra, note 249, at 324-28; 
Note, Paul v. Davis: The Taming of 1983, 43 Brook
lyn L. Rev. 147 <1976 > [hereinafter Brooklyn Note] ; 
Note, Paul v. Davis: Reputation Succumbs to Judi
cial Self-Restraint, 38 Pitt. L. Rev. 417 <1976>; The 
Supreme Court, 1975 Term, 90 Harv. L. Rev. 56, 87-
102; Hofstra L. Rev. 199 <1976 >; 60 Marq. L. Rev. 162 
<1976>; 22 N.Y.L. Sch. L. Rev. 340 <1976>; 17 Santa 
Clara L. Rev. 959 <1977 >. 

253 Recalling our structure at note 218 surpa, we 
might say that Justice Rehnquist uses the law to 
implement t he articulated goal of supporting the 
state through its police and the unarticulated 
desire further to support the states through limit
ing the jurisdiction of t he federal courts whenever 
possible. Other unstated subjective motivations 
may be present, but can probably be detected only 
through a rigorous reading of all of Justice Rehn
quist's opinions <a met hodology advisable vis-a-vis 
any influential judge>. 

I have argued that to some degree, all appellate 
opinions use language and form to conceal both an
alytical imprecisions and subjective motive. See R. 
Weisberg, Narrative Aspects of Appellate Opinions 
<Jan. 3, 1980) (principal paper delivered before the 
Law and Humanities Section of the Conference of 
the Association of American Law Schools> <avail
able on tape>. 

25 4 424 U.S . at 694-96. 
2 5 5 Brooklyn Note, supra note 252, at 147-48 (foot

notes omitted>. 
25 6 424 U.S. at 694-95. 
257 Contrast the dissenting opinion's approach to 

the Paul facts. See id. at 718-20 <Brennan, J., dis
senting). 

258 Id. at 695-96. 
259 Id. at 696. 
260 Id. 
261 "That however pitilessly [martial] law may 

operate in any instances, we nevertheless adhere to 
it and administer it." P . 111. 

26 2 Although Davis was not fired, his supervisor 
told him "he had best not find himself in a similar 
situation in the future." 424 U.S. at 696. 

263 Id. at 697-99. 
264 " [Rlespondent's complaint would appear to 

state a classical claim for defamation actionable in 
the courts of virtually every State." ld. at 697. 

265 Pp. 110-11. 
268 "Inputing criminal behavior to an individual is 

generally considered defamatory per se ... . " 424 
U.S. at 697 <emphasis by the Court>. 

267 On the irrelevance of the availability of a 
state court action to Davis' § 1983 claim, see, e.g., 5 
Hofstra L. Rev. 199, 201-04 <1976). 

2 •8 We shall shortly examine several other pas
sages involving the use of audience deflection, 
which was first exemplllied in Billy Budd by Clag
gart's masterful remark to the crew during the 
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"soup spilling" incident. See text accompanying 
notes 47-51 supra. 

zu 424 U.S. at 698 <emphasis added>. 
21° For a similar use by Justice Rehnquist of the 

word "concededly," see Rummel v. Estelle, 445 U.S. 
263 <1980>. an opinion well worth analyzing in 
terms of considerate communication. 

Justice Rehnquist's use of the word in Paul de
serves more intensive study here. The word is used 
oddly; precisely which other word or words in the 
remainder of the sentence does "concededly" 
modify? And who, exactly, is making the implied 
concession? Would anyone except the Court itself 
necessarily go along with the statement that fol· 
lows the adverb? Yet, the strong impression on the 
reader is that the point is too clear to abide further 
analysis and that even the losing litigant would 
agree with it. 

Such a word, with its potential for effective and 
clever manipulation of the casual reader of the 
opinion, is likely to be a favor ite of writers like Jus· 
tice Rehnquist, and research reveals this to be true. 
Over the past 60 years or so <as far back as Lexis 
can search>. Supreme Court Justices have used the 
word in 686 cases. Of these, 189 arose during Jus· 
tice Rehnquist's tenure on the bench. Out of these 
189 cases, Justice Rehnquist authored the majority 
opinion in 26 and either a concurring or dissenting 
opinion in 60 others. In t he 26 cases for which he 
authored the majority view. t here are 41 actual 
usages of the word "concededly"; 28 are by Justice 
Rehnquist and 13 by eit her concurring or dissent
ing opinions. In Rummel, and of course, Paul, he 
uses the word thrice and twice, respectively; in 
United States v. Santana, 427 U.S. 38 <1976>. and 
Gooding v. United States, 416 U.S. 430 <1974 >. he 
uses it thrice, and in Moose Lodge No. 107 v. Irvis, 
407 U.S. 1963 <1972 >. twice again. In the 60 cases 
about which he wrote dissen ts or concurrences, t he 
word is used 82 times, 29 times by Justice Rehn
quist and 53 times by other Justices. There are five 
separate instances in t his category of multiple use 
of the word by Justice Rehnquist in t he same opin
ion. 

Thus, of t he 244 uses of the word "concededly" 
by t he Supreme Court since Justice Rehnquist has 
been a member, he has used the word 57 times and 
others have used it on a mere 187 occasions. Per
haps indicat ive of t he Paul and Rummel variety of 
usage is t he following phrase from h is dissent in 
Duren v. Missouri, 439 U.S. 357, 371 n . <1979 >: "The 
reversal of concededly fair convictions returned by 
concededly impartial juries is, to say the least, an 
irrational means of vindicating the equal protection 
rights of t hose unconstitutionally excluded from 
jury service." Again, who would make such conces· 
sions? Can " fair " and " impartial" rationally be 
modified by the word "concededly" when the liti
gants' very claim is based on the view t hat certain 
categories of jurors had been unconstit ut ionally ex· 
eluded from jury service, thus affecting the makeup 
of actually constituted juries? Justice Rehnquist's 
use of the adjective " irrational" here artfully con
ceals the rhetorically based irrationality of his own 
argument. 

271 If respondent's view is to prevail, a person ar
rested by law enforcement officers who announce 
that they believe such person to be responsible for 
a particular crime in order to calm the fears of an 
aroused populace, presumably obtains a claim 
against such officers under § 1983. And since it is 
surely far more clear from the language of the 
Fourteenth Amendment that "life" is protected 
against state deprivation than it is that reputation 
is protected against state injury, it would be diffi
cult to see why the survivors of an innocent by
stander mistakenly shot by a policeman or negli
gently killed by a sheriff driving a government ve
hicle would not have claims equally cognizable 
under § 1983. 

It is hard to perceive any logical stopping place to 
such a line of reasoning. Respondent's construction 
would seem almost necessarily to result in every le
gally cognizable injury which may have been in
flicted by a state official acting under "color of 
law" establishing a violation of the Fourteenth 
Amendment. We think it would come as a great sur
prise to those who drafted and shepherded the 
adoption of that Amendment to learn that it 
worked such a result, and study of our decisions 
convinces us they do not support the construction 
urged by respondent. 424 U.S. at 698-99. 

212 See Brooklyn Note, supra note 252, at 147. For 
a recent use of Shakespeare by Justice Rehnquist, 
which perhaps indicates his growing sensitivity to 
the literary aspects of the subjects he adjudicates, 

see Dames & Moore v. Regan, 101 S. Ct. 2972, 2984 berg, Literature and Cardozo, supra note 4, at 312-
n.7 <1981>. 15. 

273 For discussion of this passage, see text accom- 202 424 U.S. at 694-97. 
panying notes 246-49 supra. au See text accompanying notes 254-62 supra. 

214 P. 113. 204 424 U.S. at 697-99. 
275 424 U.S. at 698; see note 271 supra. 205 See id. at 695-96. 
2 76 See notes 258-62 and accompanying text 2 "" Id. <Davis should have sued for defamation in 

supra. Kentucky state court>: see text accompanying notes 
277 424 U.S. at 699 <emphasis added>. 264-70 supra. 
271 B. Cardozo, Law and Literature. in Selected 2o 7 424 U.S . at 698 <Justice Rehnquist's "parade of 

Writings of Benjamin Nathan Cardozo 342 <M. Hall horribles" ), see text accompanying notes 271-77 
ed. 1947>. supra. 

27 9 See, for example, Cardozo's remarks on Chief 298 " It is hard to perceive any logical stopping 
J~~~i~~.r:;~~:;16~~: at 355. place to mavis'] line of reasoning." 424 U.S. at 698-

99. 
281 Id. 2 09 Id. at 699; see text accompanying note 302 
282 Id. at 707 ("There is undoubtedly language in infra. 

Constantineau. which is sufficiently ambiguous to 3oo Thus, for example, in presenting the " plain 
justify the reliance upon it by the Court of Ap- homicide" theory to the drumhead court, see text 
pe;!~Id.· ~t-~~·8_99 _ accompanying notes 193-99 supra, Vere says, "No, 

to the people the foretopman's deed, however it be 
28 4 See id. at 699; text accompanying note 277 worded in the announcement, will be plain homi-

sufs~concededly if the same allegations had been cide . .. . " P . 112. In the tradition of manipulative 
made about respondent by a private individual, he communicators. Vere state precisely the opposite of 
would have nothing more than a claim for defama- what he means. See note 248 supra. 
tion under state law . . . . 30 1 See text accompanying notes 269, 277 supra. 

In Greenwood v. Peacock, 384 U.S. 808 <1966> 3 0 2 424 U.S. at 699. This phrase is rendered par-
. .. • the Court said that " [i]t is worth contemplat- ticularly effective by its juxtaposition with the pre
ing what the result would be if the strained inter- ceding infinitive " to learn": "We think it would 
pretation of § 1443 (1) urged by the individual peti- come as a great surprise to those who drafted and 
tioners were to prevail." /d., at 832. We. too, pause shepherded the adoption of . .. [the fourteenth] 
to consider the result should respondent's interpre- Amendment to learn that · · · ["every legally cogni
tation of § 1983 and of the Fourteenth Amendment zable injury which may have been inflicted by a 
be accepted. . . . state official acting 'under color of law' 'T' violates 
... And since it is surely far more clear from the that Amendment. Id. 

language of the Fourteenth Amendment that "life" 3o3 Enjambement, a poetic term, means the run
is protected against state deprivation than it is that ning over of a syntactical sentence from one verse 
reputation 15 protected against state injury, it to another so that closely related words fall on dif
would be difficult to see why the survivors of an in- ferent lines. Justice Rehnquist merges here the re
nocent bystander mistakenly shot by a policeman lated idea of "no stopping place" to the court of ap
or negligently killed by a sheriff driving a govern- peals' reasoning, and runs the relation from part I 
ment vehicle, would not have claims equally cogni- to part II. 
zable under § 1983. 424 u.s. at 698. 30 4 B. Cardozo, Law and Literature, supra note 

28 6 The second premise upon which the result 278, at 342, Cardozo wrote: " It eschews ornament. 
reached by the Court of Appeals could be rested- It is meager in illustration and analogy. If it argues, 
t hat t he infliction by state officials of a "stigma" to it does so with the downward rush and overwhelm
one's reputation is somehow different in kind from ing conviction of the syllogism, seldom with tenta
infliction by a state official of harm to other inter- tive groping towards the inductive apprehension of 
ests protected by state law-is equally untenable. a truth imperfectly discerned." Id. 
Id. at 701. "There is undoubtedly language in Con-

30 5 P. 111. 
stantineau. which is sufficiently ambiguous to jus- 306 The first is th11-t the Due Process Clause of the 
tify the reliance upon it by the Court of Appeals Fourteent h Amendment and § 1983 make action
. . .. " Id. at 707. able many wrongs inflicted by government employ-

ZP 7 Justice Rehnquist quotes Justice Douglas' ees which had heretofore been thought to give rise 
opinion in Joint Anti-Fascist Refugee Comm. v. only to state-law tort claims. The second premise is 
McGrath, 341 U.S. 123, 175 <1951> <Douglas, J ., con- that the infliction by state officials of a "stigma" to 
curring), a case involving the validity of the Attor- one's reputation is somehow different in kind from 
ney General's designating certain organizations as the infliction by the same official of harm or injury 
"Communist" on a list he gave to the Civil Service to other interests protected by state law, so that an 
Commission: "Mr. Justice Douglas, who likewise injury to reputation is actionable under § 1983 and 
concluded that petitioners had stated a claim, ob- the Fourteenth Amendment even if other such 
served in his separate opinion: 'This is not an in- harms are not. 424 U.S. at 699. 
stance of name calling by public officials. This is a 307 See Davis v. Paul, 505 F .2d 1180, 1182-84 <6th 
determination of status-a proceeding to ascertain Cir. 1974>. rev'd 424 U.S. 693 <1976). 
whether the organization is or is not "subver- 308 See section II, B, 3 supra; text accompanying 
sive." · " 424 U.S . at 703. This is one of a long series notes 247-49 supra. 
of references to precedents designed to show that, 3 00 400 U.S. 433 <1971). 
contrary to the Sixth Circuit's opinion, mere defa- 310 Id. at 436. 
mation by a state official as opposed, e.g., to defa- 3 11 408 U.S. 564 <1972>. 
mation that affects legal status> does not violate 3 12 Id. at 573 <citing Constantineau. 400 U.S. at 
the fourteenth amendment. See id. at 701-10; note 437>. 
288 infra. 313 See note 252 supra. 

288 The last paragraph of the quotation could be . 3 14 Karl Llewellyn once asserted that "a graceful 
taken to mean that if a government official de- structure of doctrine can intoxicate. . . . But if It 
fames a person, without more, the procedural re- does not serve sense, it remains bad legal esthetics." 
quirements of the Due Process Clause of the Four- Llewellyn. On the Good, the True, the Beautiful, in 
teenth Amendment are brought into play. If read Law, 9 U. Chi. L. Rev. 224,249 <1942). 
that way, it would represent a significant broaden- 315 424 U.S. at 709. 
ing of the holdings of [precedent cases] .... We 318 Id. at 709-10 (quoting Roth, 408 U.S. at 573 
should not read this language as significantly <emphasis and ellipsis by Paul Court)). 
broadening those holdings without in any way ad- 317 Id. at 710. 
verting to the fact if there is any other possible in- 318 408 U.S. at 573. 
terpretation of Constantineau's language. We be- 310 See H.L.A. Hart, The Concept of Law 200 
lieve there is. 424 U.S. at 708. <1961>. 

280 Id. at 701, 705, 709. 320 P. 92. The context of this remark, from chap-
200 See, e.g., Shapiro, supra note 249; Brooklyn ter 18 of the story, has Claggart unctuously and 

Note, supra note 252; The Supreme Court, 1975 cleverly unfolding his lie about Billy's alleged dis
Term, supra note 252, all of which are critical of at loyalty. See text accompanying notes 53-54 supra. 
least one of the readings of the precedents offered During the same conversation, Vere prevents Clag
by Justice Rehnquist. gart from mentioning the Nore mutiny, shouting 

201 B. Cardozo, Law and Literature, supra note "Never mind that!" P . 93. The scene stands as a fine 
278, at 352, Cardozo continues: "The groupings of example of the tension arising when two consider
fact and argument and illustration so as to produce ate communicators confront each other. 
a cumulative and mass effect; these are the things, 321 C. Dickens, Great Expectations 442 <Signet ed. 
after all, that count above all others." ld.; see Weis- 1963> <London 1861>. The reference here is to the 
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brilliant chapter 51 conversation between Pip, Jag
gers, and Wemmick about Estella's parentage. 

322 J. Barth, The Floating Opera 92 <Bantam ed. 
1967). The protagonist of the story, which was writ
ten in 1956, is an estates lawyer. The reference here 
is to a verbally gifted lawyer's argument before a 
probate judge. 

us 424 U.S. at 711-12. 
324 See, e.g., The Supreme Court, 1975 Term, 

supra note 252, at 90-102. The author wrote: Justice 
Rehnquist's opinion in Paul v. Davis raises serious 
questions as to the continued protection of . .. 
"core" interests [like "liberty" and "property"]. In 
determining that due process offers no procedural 
safeguards against injury to a person's reputation, 
the Court departed from a growing line of its own 
decisions that appeared to find reputation to be a 
protect interest independent of state authorization. 
Id. at 92-93. 

•u See 424 U.S. at 699-701 <part II, section A of 
the opinion>. 

su The off-handed treatment of the privacy 
aspect of Davis' claim in part IV of the opinion, id. 
at 712-13, is beyond the scope of our treatment 
here. 

sn See p. 102; text accompanying notes 102-04 
supra. 

s28 P. 76. 
su See text accompanying notes 240-46 supra. 
uo 424 U.S. at 712. 
sst Id. at 701. 
u2 See, e.g., Shapiro, supra note 249; Brooklyn 

Note, supra note 252. The Supreme Court, 1975 
Term, supra note 252. Perhaps the best of these in 
dealing with the line of precedent cases interpreted 
by Justice Rehnquist is the Brooklyn Note, supra, 
at 152-60. 

us Paul v. Davis has not been, in the words of 
the hopeful dissenting opinion, a "short-lived aber
ration," 424 U.S. at 735 <Brennan, J ., dissenting); it 
has been followed, see, e.g., Bishop v. Wood, 426 
u.s. 341, 348-50 <1975). 

33 4 The next section explores Vere's motives for 
hanging Billy. We cannot now analyze the goals for 
which Justice Rehnquist deploys his narrative gifts. 
Other commentators have noted that he seems to 
bring a particular personal goal <or "judicial philos
ophy") to all cases: the reduction of the authority 
of the federal courts. See, e.g., Shapiro, supra note 
249, at 293-99. 

335 P. 44. 
338 P. 95. 
3s7 Id. Critics who stretch Billy's "simplicity" into 

outright stupidity appear to disregard such ele
ments as this-Vere's evident respect for Billy's re
sponsible seamanship. 

331 P. 86; see text accompanying notes 234-35 
supra. 

3 U P. 86. 
340 See text accompanying notes 44-46 supra. 
s4t P. 59. 
342 As is each of Melville's invocations of Nelson's 

name, this one is historically accurate. See 1 A. 
Mahan, The Life of Nelson: The Embodiment of 
the Sea Power of Great Britain 289-91 <1897>. 

su This theme, of course, is no stranger to 
modern literature. It goes far toward explaining the 
attraction of novelists to the law as a theme. Writ
ers like Melville see in lawyers and legal anlaysis a 
reflection of their own proclivity toward complex
ity, sometimes at the expense of simpler people or 
ideas. See, e.g., Weisberg, Comparative Law, supra, 
note 6, for further remarks about this aspect of the 
law-literature relationship; see also note 224 supra. 

su P. 76; see pp. 96, 112. 
sup, 76. 
suP. 60. 
s47 P. 93. 
suP. 103. On Vere's predilection for secrecy, see 

text accompanying notes 137-40 supra. Vere 
breaches naval procedures by holding Billy's trial 
in secret. 

349 See text accompanying notes 47-51 supra. 
uop, 72. 
su See pp. 71, 85. 
uz For a fascinating and highly relevant study of 

clinical resentment <of the type peculiarly experi
enced by Claggart and, in our view, Vere>. see M. 
Scheler, Ressentiment <W. Holdheim trans, 1961>. 
Max Scheler, a student of Nietzsche's at the end of 
the nineteenth century, agreed with his teacher 
that "ressentiment" was the dominant spiritual and 
sociological malaise of modern western cultures. 
Some of his best examples are taken from ,literary 
art, though he did not know Melville or <of course> 
Billy Budd. See text accompanying note 374 infra. 

3 ' 3 P. 73. 
304 See note 240 supra. 
3 .. P . 44. 
356 P. 43. 
357 P. 58. 
3

' 8 P. 63. 
3 ' 9 P. 58. 
s6o See text accompanying note 37 supra. 
381 The mode of the literary artist himself, Vere's 

" forms, measured forms" during and after the trial 
make of him a clear "author-figure." Whatever crit
icism narratively flows to Vere thus implicitly seeks 
its true destination in Melville and all similarly sit
uated, highly complex narrative artists. "Parallel
ism" works to effects, therefore, on the highest lit
erary meaning of the tale: just as the descriptions 
of Claggart find their significance in Vere, so those 
of Vere achieve true meaning when applied to Mel
ville himself. 

362 P. 57. 
363 The description of Nelson's ship here, togeth

er with the elaborate allusion to Nelson's act of 
writing and self-adornment at Trafalgar, p. 58, 
clearly set him in opposition, aesthetically, to Vere 
and, implicitly, to Melville. See note 361 supra. Not 
all art, Melville courageously admits, must be of the 
Vere-Melville <ironic, deceptive, formalistic, covert, 
anti-heroic) variety; the merging of art and life <or 
"action"> in a figure like Nelson <or, say, Homer> 
points up the possibility of a renewal of a more 
overt, life-affirming aesthetic. Melville's self-indict
ment implicates most modern literary art as of the 
Vere variety: repcessed, overly verbal, and essential
ly life-denying. 

364 See pp. 114-15. 
3&> See pp. 116-17. 
306 The words "closeted" <thrice>. "concealed," 

"seldom .. . revealed," "privacy," "covers," "ab
sence," "blotted," "shadows," "refrained," and 
"tacit" help cast this spell. See pp. 114-17. 

367 See Billy's "screened," "refined," and "ob
scured" interview ·in the ship's "shrouds" with the 
stranger who tempts him with the mutiny plot, pp. 
81-82; see text accompanying note 52 supra; and his 
"closeted" meeting in the "decks below" with Clag
gart which, of course, leads to the fatal blow, see 
pp. 97-98. 

In addition, the narrator uses no fewer than 15 
negative words or phrases in the brief text discuss
ing Vere's final interview with Billy, and his expla
nation to the crew. See pp. 116-17. 

To speculate a bit in this vein, might not Vere, 
that master communicator, have used his interview 
with Billy to advise the always-obedient lad to 
intone "God bless Captain Vere!," p. 123, at the 
moment of his death? What better way to complete 
the brilliantly scripted scenario? 

368 P. 129. 
360 Id.6 
37 0 See note 80 supra. 
37t P. 80. 
372 P. 76. 
373 H. Melville, Mobby Dick 542 <H. Hayford & H. 

Parker eds. 1967> <New York 1851>. 
374 This insight differs from that of the so-called 

"realists," e.g., J. Frank, Law and the Modern Mind 
<1930 >; Llewellyn, A Realistic Jurisprudence-The 
Next Step, 30 Colum. L. Rev. 431 <1930>, not only in 
its concomitant stress on the importance of lan
guage in law, but also in its recognition that the en
tirety of a judge's innate value system comes to the 
fore <and not what he happened to eat for break
fast> when he makes a decision. See note 218 supra. 
Melville 's story leads us less to a nihilistic sense of 
total arbitrariness in the law than to an ordered in
quiry into the predominant values of our own cul
ture, because these, more than pure logic or any 
ephemeral emotion, are likely to motivate adjudica
tory acts. 

370 Cardozo makes a similar point. See B. Car
dozo, The Nature of the Judicial Process 35-36 
(1921>. 

378 Cardozo proceeds to observe that more cases 
than we usually think can be decided either way. 
See id. at 40. 

377 Sometimes a judge may imply that acting his 
conscience is mandated not so much by the law as 
by a professional sense of what it means to be a 
judge. A more benign view of Vere might place him 
in this category. See note 74 supra; see also D. 
Richards, supra note 11 at 14-15: text accompany
ing notes 384-86 supra. But is it really the essential 
function of a Judge to strive to divorce his actions 
from his conscience? 

s18 D. Richards, supra note 11, at 13. 
su Id. at 12. 

sao The literary and legal bibliography on this 
point would form the basis of an entirely separate, 
book length-work. It must suffice here to call atten
tion again to James B. White's The Legal Imagina
tion, supra note 4, particularly the section on "The 
Lawyer as Writer," id. at 3-80, and the sections con
trasting the formalism of "rules" with the artistic 
flexibility of legal language artistry, !d. at 232-37, 
623-85. As one who reviewed White's book eight 
years ago, see Weisberg, Book Review, 74 Colum. L. 
Rev. 327 <1974>. I can attest to a personal reaction 
of still greater appreciation each time I' reopen its 
pages. For other favorable reactions to White in 
the context of recent books furthering the dis
course on language and its relationship to legal for
malism, see M. Ball, supra note 4, at 128-38; J. 
Cueto-Rua, Judicial Methods of Interpretation of 
the Law 31 n.10, 276-77 <1981). 

381 For the sophisticated positivist position, see 
H.L.A. Hart, The Concept of Law 181-207 <1961). 
Prominent critics include R. Dworkin, Taking 
Rights Seriously 22-45, 81-130 <1977>; L. Fuller, 
The Morality of Law 106-18, 145-57 <1964>; D. Rich
ards, The Moral Criticism of Law 31-36 < 1977>. 

382 See D. Richards, supra note 11, at 13. 
s83 See id. at 13-14. 
384 Id. at 14. 
380 Id. at 14- 15. 
38& See id. at 2-5, 14- 18; see also D. Richards, The 

Moral Criticism of Law 31-36 <1977>. 
387 Although Vere's "honesty," p. 63, is almost ex

cessive when it comes to certain subjects, he is reso
lutely close-mouthed as to others. One of these sub
jects is, precisely, the threat of mutiny. When the 

· plotting Claggart, whose insinuating verbosity first 
annoys Vere ("Be direct, man!" he orders the 
master-at-arms>. begins to speak of mutiny, the fol
lowing fascinating situation occurs: 

"Never mind that!" here peremptorily broke in 
the superior, his face altering with anger, instinc
tively divining the ship that the other was about to 
name, one in which the Nore Mutiny has assumed a 
singularly tragical character that for a time jeop
ardized the life of its commander. Under the cir
cumstances he was indignant at the purposed allu
sion. When the commissioned officers themselves 
were on all occasions very heedful how they re
ferred to the recent events in the fleet, for a petty 
officer unnecessarily to allude to them in the pres
ence of his captain, this struck him as a most im
modest presumption. Besides, to his quick sense of 
self-respect it even looked under the circumstances 
something like an attempt to alarm him. Nor at 
first was he without some surprise that one who so 
far as he had hitherto come under his notice had 
shown considerable tact in his function should in 
this particular evince such lack of it. 

P . 93. Mutiny is a sensitive subject to Vere; when 
it suits his purpose, "considerateness" rather than 
"honesty" becomes the operative mode of commu
nication. So it goes during the trial scene itself. 

388 Melville's tale, thus, suggests that the neo
Kantian approach to problems of justice, articulat
ed most comprehensively in J. Rawls. A Theory of 
Justice 251- 57 <1971>. and relied on by, among 
others, Professors Richards, see D. Richards, The 
Moral Criticism of Law 44-49 <1977>; D. Richards, 
supra note 11, at 2-5, and Dworkin, see R. Dworkin, 
Taking Rights Seriously < 1977), carves out only a 
small section of the complex fullness of adjudica
tory behavior. "There are more things in heaven 
and earth, Horatio, Than are dreamt of in your phi
losophy." W. Shakespeare, Hamlet, Act I, Scene v 
<G. Kittredge ed. 1939> <1st Quarto London 1603>. 
Let us move to appreciate those "things," for, like 
it or not, they are ours. 

389 We need to recall that the text of the story is 
still somewhat in doubt, but there is considerable 
support for Hayford and Sealts' conclusion that 
Melville did not intend the "crisis in Christendom" 
preface to be in the final version of the tale. For 
our purposes, it suffices that Melville's words <su
perannuated or not> and the text as it was ulti
mately organized are in essential harmony that 
Christian and other institutional values of the nine
teenth century were in a state of transition and 
even crisis. See Hayford & Sealts, supra note 7, at 
18-20, for the textual analysis that led them to 
delete this and other passages; see also note 181 
supra. 

3so See Hayford & Sealts, supra note 7, at 2-3. 
301 For sections of the present analysis touching 

on the Implications of the story for institutions be
sides law, see notes 9, 48, 205, 224, 343, 352, 361, 380 
and accompanying text supra. 

392 See L. Strauss, supra note 205, at 25-37. 
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3113 Id. at 24. "Persecution, then, gives rise to a pe

culiar technique of writing, and therewith to a pe
culiar type of literature, in which the truth about 
all crucial things is presented exclusively between 
the lines. That literature is addressed, not to all 
readers, but to trustworthy and intelligent readers 
only." ld. at 25. Strauss feels that such writers as 
Plato, Aristotle, Maimonides, Descartes, Hobbes, 
Locke, Rousseau, and Kant, among others that he 
deals with, "witnessed or suffered .. . a kind of 
persecution which was more tangible than social os
tracism." ld. at 33. They wrote what S t rauss goes 
on to call "exoteric" books, namely, books that con
tain " two teachings: a popular teaching of an edify
ing character, which is in the foreground; and a 
philosophic teaching concerning the most impor
tant subject, which is indicated only between the 
lines." I d . at 36. 

3 0 • I do not use the word "gospels" casually. <Nei
ther would Melville, who deleted it from his final 
version in at least one key place, see Hayford & 
Sealts, supra note 7, at 5.> The News from the Medi
terranean is nothing other than the Gospels, and 
its way of handling reality is meant to reflect the 
mode of the Gospel writers. That a character with 
the initials J .C. becomes the hero of both is not co
incidental. 

•n The present writer is concluding a book-length 
manuscript called "Justice's End: Legal Themes in 
the Modem Novel," in which Billy Budd, Sailor, of 
course, plays a major role. Other texts analyzed in 
that forum are J . Barth, The Floating Opera 
<1956); A. Camus, The Fall <J. O'Brien trans. 1957>; 
C. Dickens, Great Expectations <London 1861>; A. 
Camus, The Fall <J. O 'Brien trans. 1957>; C. Dick
ens, Great Expectations <London 1861>; F. Dostoev
ski, The Brothers Karamazov <C. Garnett trans. 
1937); F . Dostoevski, Crime and Punishment <J. 
Coulson trans. 1967> <St. Petersburg 1866>; W. 
Faulkner, Intruder in the Dust < 1948>; B. Malamud, 
The Fixer < 1966>; M. Twain, Pudd'nhead Wilson 
<1894). 

396 Llewellyn, On the Good, the True, the Beauti
ful, in Law, 9 U. Chi. L. Rev. 224, 249 <1942>. 

Mr. BIDEN. This author goes 
through Melville's article on .Billy 
Budd. 

Billy Budd was basically framed. 
Billy Budd was caught up and, in 
effect, hung on legal technicalities. So 
what this author does, the author of 
this article, what Richard Weisberg 
does, is to go through and show how 
just as Melville shows how language 
can be abused so as to ruin individuals 
and bring about injustice. He, long 
before Justice Rehnquist now-and no 
one ever thought he would be named 
as Chief Justice-takes Rehnquist's 
decisions to show how Rehnquist does 
the same thing. 

I spoke earlier about this elegant use 
of language to reach what I believe to 
be ridiculous conclusions, how he uses 
language to arrive at a position that 
otherwise would not be justifiable. 

He said, and I think it is a perfect 
description of how Justice Rehnquist 
works: 

Justice Rehnquist's opinion is a brilliant 
contemporary example of narrative prose in 
the service of the adjudicator's unspoken 
desires. 

The adjudicator's unspoken desires. 
I believe if you have gone through 

Justice Rehnquist's cases, it becomes 
abundantly clear that here is a man 
who clearly knows the decision he 
wishes to reach based upon his desires 
and then searches the law, and his ele
gant use of language justify those de
cisions, as opposed to what I believe 
Justice Scalia will be, a man with con
servative views, comes to the law, 
comes to the case, not seeking to 

impose his views but to adjudicate the 
law with an open mind. 

Let us talk discrimination for a 
minute. 

I mentioned before that the way in 
which the 14th amendment is inter
preted and applied varies based upon 
whether or not it is being applied to 
race discrimination or whether it is 
being applied to sex discrimination. 

In order to find discrimination under 
the 14th amendment, it is much easier 
to find it in the case of race discrimi
nation and the way the Court inter
prets it, than it is to find it in cases of 
sex descrimination. 

And there is a distinction, I think an 
unwarranted distinction but a distinc
tion made. And where it relates to dis
crimination based on race, the Court 
has ruled that the equal protection 
clause of the 14th amendment re
quires that if the State is going to pass 
a law discriminating, that racially dis
criminatory action is subject to a strict 
and rigorous scrutiny by the Court to 
determine whether or not the discrimi
natory practices serve a compelling 
governmental interest. If it does not 
pass a strict scrutiny demonstrating 
that there is some compelling Govern
ment interest in descriminating, then 
it is discriminatory and unconstitu
tional. 

0 1840 
Now, in the cases relating to women, 

it is a different test, particularly ar
ticulated by Justice Rehnquist in 
Frontiero and Craig versus Boran 
cases where he says that the issue 
before the Court in those cases in 1970 
was whether sexually discriminatory 
actions are also subject to this rigor
ous and strict scrutiny, this high 
standard. But in the two cases, the 
Court held that sexual discriminatory 
practices to be lawful must have only 
an important governmental interest 
and be substantially related to the ob
tainment of that interest. 

In other words, it does not have to 
be a compelling reason to have a law, 
just it be important. One of those 
cases involved allowing men to drink 
at one age and women to drink at an
other age, and another one of those 
cases related to whether or not a serv
iceman could claim a wife automatical
ly as a dependent for purposes of ben
efits but a servicewoman could not 
claim a husband automatically. 

Justice Rehnquist, it seems to me, 
through reading his opinions, based on 
his interpretation of the constitutional 
protections accorded blacks under the 
14th amendment, says that any law or 
regulation that had a purpose of dis
crimining on the basis of race would 
be subject to the strict scrutiny, the 
most rigorous test for judging consti
tutionality of such measures. However, 
it is also clear, if you read him, that 
the 14th amendment was only intend
ed to correct the injustices of slavery 

and consequently the protection, equal 
protection clause of the 14th amend
ment by his interpretation would not 
be applicable to other kinds of discrim
ination, such as those based on race, 
alienage, or handicap . . If you look at 
his rationale, Justice Brennan in the 
Frontiero case, writing for an 8-1 ma
jority, him being the only one in the 
minority, held that classification 
based upon sex like classification 
based on race, alienage and national 
origin, are inherently suspect and 
therefore must be subject to close 
scrutiny. 

Rehnquist, however, in his sole dis
sent sided with the district court and 
said all you have to find is a rational 
basis for the discrimination, for the 
regulation in this case which auto
matically allowed servicemen to claim 
wives as dependents but allowed serv
icewomen to claim husbands as de
pendents only if she provided half the 
support. 

There was no test for support for 
whether or not a man could claim the 
woman but he allowed there to be a 
test whether or not the colonel, the 
woman who is the colonel in the Air 
Force could claim her husband-the 
only one who reasoned that. He goes 
out and he picks the lowest standard. 
He said if there is any rational basis 
for the Government arriving at this 
position, it is constitutional. 

Well, I see my friend from Massa
chusetts is here, and I will conclude 
for the moment by saying that Justice 
Rehnquist in fact uses, as was stated 
in the law review article, narrative 
prose in the service of his unspoken 
desires time and time and time again. 
That is not an open mind. That is not 
what Justices should do. I will come 
back to try to further make that case. 
In the meantime I yield to my col
league from Massachusetts. 

The PRESIDING OFFICER. The 
Senator from Massachusetts. 

Mr. KENNEDY. Mr. President, we 
have had the opportunity to debate 
this nomination for several days. I 
have been impressed by the nature of 
the debate and the discusion. I regret 
very much that it has been the deci
sion of the Senate to terminate the 
debate. 

I understand full well that within a 
very short period of time the Senate 
will cast a final vote on the nomina
tion of Justice Rehnquist to be Chief 
Justice. I intend to vote in opposition. 

In the final moments before the vote 
I would like to summarize my own rea
sons for that and also to respond to at 
least some of the arguments in sup
port of the nominee that have been 
advanced in the recent debate. 

The Chief Justice of the United 
States is the highest symbol of Ameri
ca's commitment to the Constitution 
and the Bill of Rights. He is the ulti-
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0 1900 mate protector of our freedoms and 

our system of equal justice under law. 
The record on Mr. Rehnquist com

piled in the hearings before the Judici
ary Committee contains overwhelming 
and shocking evidence of his intense 
lifelong hostility as lawyer, public offi
cial, and member of the Supreme 
Court to claims for racial justice. His 
record is equally unsatisfactory on 
other great issues that are fundamen
tal to our system of justice. 

Mr. Rehnquist is wrong on race, 
wrong on equal rights for women, 
wrong on the Bill or Rights, wrong on 
separation of church and state, wrong 
on the most basic individual freedoms 
protected by the Constitution. And he 
is not just wrong on this issues; he is 
an extremist. His views place him far 
outside the mainstream of debate 
about the Constitution. He is too ex
treme to be Chief Justice. 

From his memo supporting Plessy 
versus Ferguson at the beginning of 
his career, to his leadership in disen
franchising minority voters under the 
Republican ballot security program, to 
his proposal of a constitutional 
amendment to legalize segregated 
schools, to his appalling record on civil 
rights cases on the Court, Mr. Rehn
quist has consistently opposed civil 
rights. 

This morning, I received a letter 
from Prof. Walter Dellinger of Duke 
University, a highly respected consti
tutional scholar. Commenting on 
Rehnquist's proposal in 1970 of a con
stitutional amendment to legalize seg
regated schools, Professor Dellinger 
states that the amendment endorsed 
"a radical and sweeping rollback of de
segregation" and "an acceptance of 
racial segregation going far beyond 
that which should be acceptable for 
one holding a position that symbolizes 
justice in America." 

Defenders of Justice Rehnquist have 
argued that his support for the Brown 
versus Board of Education decision is 
illustrated by the fact that Justice 
Rehnquist has relied on the Brown de
cision in 34 cases since he has been on 
the Surpreme Court. A review of those 
cases indicates that Justice Rehnquist 
has never relied on Brown to uphold 
the claims of a civil rights plaintiff. 

Of the 34 cases, 4 actually contain 
no reference to Brown. Twenty-two 
were opinions written by other mem
bers of the Court and tell us little or 
nothing of Mr. Rehnquist's views 
about the Brown decision. Indeed, 
some of these opinions also cite deci
sions which Justice Rehnquist believes 
were wrongly decided, including cases 
upholding affirmative action and the 
right to abortion, and denying the con
stitutionality of capital punishment. 

These citations obviously do not 
mean that Justice Rehnquist now 
favors affirmative action, abortion 
rights, and the abolition of capital 
punishment-and it is equally clear 

that the references to Brown do not 
signal any support for civil rights. 

Also, among the propositions that 
Brown is cited for in these decisions 
are the facts that public education is 
an important local government func
tion, that Government funding for 
public education began about a centu
ry ago, and that compulsory public 
education became universal in 1918. 

The eight remaining decisions citing 
Brown were written by Justice Rehn
quist, but only three cite the central 
holding of Brown-and they do so only 
to distinguish Brown and rule against 
the plaintiffs. 

0 1850 
In sum, the number of instances in 

which Justice Rehnquist relied on 
Brown to sustain a claim of racial dis
crimination is zero. Justice Rehn
quist's appalling record on race and 
his relentless hostility to civil rights 
remain unrefuted. 

In addition, it is obvious to all of us 
that Mr. Rehnquist was not candid 
with the committee on the numerous 
controversial incidents that have 
marred his confirmation proceeding. 
For example, he denied that he har
assed and intimidated voters in Arizo
na, but the evidence is overwhelming 
that he did. 

Finally, Justice Rehnquist's conduct 
on the Court indicates a serious ethi
cal lapse. He was so intent on sustain
ing his totalitarian views about the 
right of the Government to spy on its 
own citizens that he violated the basic 
rules of judicial ethics that no person 
should be a judge in his own cause. He 
sat as a member of the Supreme Court 
and cast the deciding vote in the very 
case that upheld the shocking policy 
he had helped to make-and then 
wrote a deceptive memorandum that 
covered up his breach of ethics. 

These issues of truthfulness and 
ethics aside, Justice Rehnquist might 
have made a brilliant 19th century 
Chief Justice. But brilliance of judicial 
intellect in the service of racism and 
injustice is no virtue in our times-and 
no qualification for the high office of 
Chief Justice of the United States. 

I regret that the Senate has chosen 
to end debate on this nomination. But 
I hope that a majority of the Senate 
will now see fit to vote against Mr. 
Rehnquist's confirmation as Chief 
Justice of the United States-and that 
we will have the courage to display a 
sufficient respect for the Constitution 
to ask President Reagan, with all re
spect, to try again. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER <Mr. 
GRAMM). Without objection, it is so or
dered. 

0 1910 
ORDER OF PROCEDURE 

Mr. DOLE. Mr. President, let me in
dicate that both sides have been trying 
to see if we can agree that we will have 
two votes at 9 o'clock, one on Justice 
Rehnquist to become Chief Justice 
and one on Judge Scalia to become an 
Associate Justice of the Supreme 
Court. 

A question has been raised-and we 
are checking it now-whether or not it 
would be appropriate to vote on Judge 
Scalia tonight because there would not 
be an Associate Justice vacancy until 
Justice Rehnquist has been sworn in 
as Chief Justice. So we are checking 
that with some of our legal scholars, if 
we can find them. We should have 
that information in the next 30 min
utes. 

RECESS UNTIL 7:45P.M. 

Mr. DOLE. Mr. President, since 
there does not seem to be too many 
people clamoring to speak, ask unani
mous consent that we stand in recess 
until 7:45 p.m. 

The PRESIDING OFFICER. With
out objection, it is so ordered 

Thereupon, at 7:12 p.m., the Senate 
recessed until 7:45 p.m.; whereupon, 
the Senate reassembled when called to 
order by the Presiding Officer <Mr. 
GRAMM). 

0 1945 
The PRESIDING OFFICER. The 

Senate will come to order. 
The Chair in his capacity as a Sena

tor from Texas suggests the absence of 
a quorum. The clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

0 1950 
Mr. DOLE. Mr. President, I as unan

imous consent for the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. DOLE. Mr. President, the pend
ing business is the Rehnquist nomina
tion? 

The PRESIDING OFFICER. It is. 
Mr. LAXALT. Mr. President, I rise 

in strong support of the nomination of 
William Rehnquist to be Chief Justice 
of the United States. William Rehn
quist is superbly qualified for this 
most important position by virtue of 
his character, his temperament, his in
telligence and competence, and his 
sound legal judgment. 

As we are all acutely aware, the deci
sion to confirm a Chief Justice is one 
to be taken with the greatest care and 
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with reference to as much information 
and knowledge about the nominee as 
possible. In the case of Justice Rehn
quist, this task has been relatively 
simple. The President, the Senate, and 
the American people have at hand 15 
years of judicial opinions by Justice 
Rehnquist and a large amount of addi
tional evidence relating to his years of 
public service and private law practice 
before he joined the Court. 

Whether or not one agrees with his 
legal judgments throughout the years, 
it is difficult to disagree with the 
unanimous opinion of the American 
Bar Association committee that his 
legal analysis and writing ability are of 
the "highest quality" and that he 
meets, in general, "the highest stand
ards of professional competence, judi
cial temperament, and integrity." 

In short, I believe that President 
Reagan made a truly outstanding se
lection. 

Still, as one would expect on a ques
tion of this magnitude, there is opposi
tion to the nomination. The opposi
tion, as I see it, rests on allegations 
that attack both Justice Rehnquist's 
integrity and his fitness to render deci
sions in civil rights cases. 

Justice Rehnquist's integrity is 
called into question on two counts. 
The first relates to his work for the 
Republican Party during the 1960's in 
Phoenix. The second challenges his 
decision not to recuse himself in 1972 
from participating in the case of Laird 
versus Tatum. Let me comment briefly 
on each of these. 

THE VOTER HARASSMENT CHARGES 

The committee, in 1971 and again 
this year, heard from individuals who 
were active in party politics and in 
election day activities in Phoenix 
during the elections of 1960, 1962, and 
1964. Five witnesses testified under 
oath either that they personally saw 
Bill Rehnquist bully and intimidate 
voters, or that they were morally cer
tain that he did so. While the testimo
ny of the five evidently did not refer 
to the same single incident, the wit
nesses did agree that the events in 
question took place at polling places in 
predominantly minority sections of 
Phoenix on the election days of 1960, 
1962, and 1964. 

For his part, Justice Rehnquist, in 
1971 and again this year, denied ever 
harassing or intimidating voters, 
either as an official challenge or in 
any other capacity, at any time. His 
denial is firm and without qualifica
tion. Justice Rehnquist did testify that 
during the elections of 1960, 1962, and 
1964 he participated in Republican 
Party politics as a legal adviser to the 
party and to the official Republican 
challengers in the Phoenix area. In 
this capacity, he did, in 1960 and 1962, 
have occasion to visit several Phoenix 
polling places to resolve disputes and 
other problems involving the official 

Republican challengers assigned to 
those locations. 

The question, then, is who do you 
believe? Or, rather, whose memories of 
22, 24, or 26 years ago do you believe: 
the five witnesses-four of whom were 
active Democrats-who accuse the Jus
tice of intimidation? Or the six wit
nesses-four of whom were active Re
publicans and one an active Demo
crat-who defend him? 

In my opinion, all of the witnesses
partisan and not partisan-told the 
committee the truth to the best of 
their recollection. But I believe that 
Senator LEAHY is correct when he says 
that the evidence here is not "clear 
and convincing." And Senator MA
THIAS, one of the sages of the Senate, 
also wisely remarked that the testimo
ny "probably tells us more about the 
uncertainties of human memory than 
about the nominee's veracity and fit
ness for office." 

For my part, after observing Justice 
Rehnquist over the years and during 
the 2 days of cross-examination by the 
Judiciary Committee, I must admit 
that I have a difficult time accepting 
the image of "Rambo Rehnquist" that 
the accusing witnesses portray. The 
conduct described by these witnesses is 
totally inconsistent with the scholarly, 
soft-spoken, gentle character that we 
all witnessed during the hearing and 
that is so well known to Justice Rehn
quist's colleagues on the Court. I 
simply cannot believe that he bullied 
any voters at any time anywhere and, 
in particular, not in Phoenix at the 
times in question. 

LAIRD VERSUS TATUM 

The issue in the Laird versus Tatum 
case is the extent of the Justice's per
sonal knowledge of the facts in dispute 
in that case. The statute at that time 
had as its principal purpose, I believe, 
the requirement that judges who have 
personal knowledge of the disputed 
facts or who are otherwise too in
volved in the actions giving rise to the 
case to be able to render a fair judg
ment must disqualify themselves from 
sitting in the case. 

Recusation problems, in close cases, 
have always been among the most dif
ficult to resolve. Of necessity the 
judge in question must decide whether 
his participation will appear so inap
propriate that the legitimacy of the 
decision will be called into question. 
When the judge in question is a Su
preme Court Justice, the problem is 
intensified because the Court, as the 
tribunal of last resort, is obligated to 
render judgments in the cases of na
tional importance that it accepts for 
decision. 

Laird versus Tatum was such a case. 
And Justice Rehnquist's particular sit
uation called for one of those close, 
difficult personal and legal decisions 
that inevitably do not satisfy everyone 
with an interest in the case. 

I believe that Justice Rehnquist's de
cision to participate in Laird versus 
Tatum was entirely appropriate. His 
sensitivity to the issues confronting 
him was reflected in his long, carefully 
reasoned memorandum. In it, he dem
onstrated that the terms of the appli
cable statute did not expressly require 
him to sit out the case. The question 
that ultimately confronted him, then, 
was whether or not his participation 
violated the purpose of the statute
namely, to disqualify himself if he had 
been too involved in the actions giving 
rise to the legal action. 

The Justice's critics argue on this 
point that, as an Assistant Attorney 
General in charge of the Office in the 
Department of Justice working on do
mestic surveillance policy at that time, 
William Rehnquist must have had per
sonal, actual knowledge sufficient to 
require his disqualification. But in 
light of all of the facts that were 
known at the time and that have been 
discovered since 1972, that conclusion 
simply cannot be maintained. 

As head of the Office of Legal Coun
sel, Justice Rehnquist in one sense 
was, of course, responsible for what 
went on in the that Office and for 
what was in the documents he signed 
and the testimony he gave. This is the 
very nature of "official responsibility." 
All of us here know, however, that 
those "officially responsible" seldom 
do the actual research and writing of 
the documents and testimony attrib
uted to them. I would venture to say 
that some of us who are taking part in 
this debate on the nomination may 
not have even written their own 
speeches. 

Very often, public officials do not do 
the actual negotiating and even the 
policy and decisionmaking for which 
their offices are responsible. In short, 
it is difficult for observers of public of
ficials to determine just what the offi
cials personally know about a given 
subject, and it is even more difficult 
sometimes for the official himself to 
sort it out. 

In my opinion, Justice Rehnquist, in 
his lengthy memorandum, dealt with 
the recusation question honestly and 
appropriately. His statement reflects 
the same careful and conscientious de
liberation that we have come to expect 
from this man. In other cases during 
his tenure, he has recused himself 
from cases when the situation called 
for it. I cannot believe that he was so 
bent on deciding the Laird case that 
he intentionally violated the legal and 
ethical standards in question. That 
type of conduct just does not fit the 
character of this man as I know him. 

The Phoenix election activities and 
the Laird case, and also to a lesser 
extent the Rehnquist memo to Justice 
Jackson in the Brown case, serve as 
the grounds for the principal attacks 
on Justice Rehnquist's integrity. From 

I 
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the opponents' point of view, they are 
safe arguments: by their very nature 
they cannot be absolutely refuted. 
There are no daylong videotapes of 
Bill Rehnquist capturing his every 
action on the election days of 1960, 
1962, and 1964. And there is no abso
lute way of determining the extent of 
his actual knowledge of the disputed 
facts in the Laird versus Tatum case in 
the early 1970's. We must simply con
sider what we know and then decide 
for ourselves-by no means an easy de
termination-what is probably the 
truth. 

In both cases, I have no doubts that 
the Justice is telling the truth and 
that his recollection of the events in 
question is accurate. 

THE JACKSON MEMO 

The nominee's opponents call into 
question his ability to render fair and 
just decisions in "civil rights" cases for 
two reasons. The first is the views ex
pressed in his memo to Justice Jack
son on the school desegregation case 
in 1952. The second is his allegedly ex
treme and doctrinaire position on civil 
rights issues before and after he 
became a Supreme Court Justice. I be
lieve that I can respond to each of 
these charges more briefly than I did 
to the first two issues. 

The "Jackson memo" is also used by 
the critics to attack Justice Rehn
quist's integrity. His opponents argue 
that he has not responded candidly to 
questions raised in 1971 and again this 
year about the purpose of the memo. 
The critics say that, first, the memo 
was clearly intended to persuade Jus
tice Jackson to adopt the author's pro
segregationist point of view. Second, 
the opponents say that Justice Rehn
quist says that the memo represented 
Justice Jackson's final, considered po
sition on the subject. 

I do not believe that either of these 
statements is correct. 

Let us be clear about the intended 
purpose of the memo as explained by 
Justice Rehnquist and his fellow clerk, 
Donald Cronson. From my reading of 
the testimony, the Rehnquist memo 
and the Cronson memo were intended 
by their authors to serve as alternative 
"talking points," representing the po
sition yet to be selected by Justice 
Jackson on the Brown case and to be 
presented by Jackson to the members 
of the Supreme Court when the Court 
discussed the case. 

The memos were not intended to 
represent the actual views of Justice 
Jackson at the time that they were 
written: that does not make sense in 
light of the contrary positions taken 
in the two memos. Nor, I believe, were 
the memos primarily intended to per
suade Justice Jackson to adopt one or 
the other position. 

Rather, the memos were intended to 
present coherent, logically sound and 
defensible rationales for either of the 
two principal legal positions being con-

sidered at that time by Justice Jack
son in the Brown case. The Justice 
could use either one, depending on the 
position he finally chose. 

I believe that a close reading of the 
two memos bears this out. Neither 
memo contains any explicit statements 
indicating that the clerks who au
thored them were addressing Justice 
Jackson. The general tone of the 
memos also does not lead the reader to 
infer that the clerks are writing to 
their boss. Such an inference is possi
ble, but more plausible is the inference 
that the memo is to be used by the 
Justice as a statement to others-a 
statement that Justice Jackson would 
doubtless wish to edit and polish, but a 
statement that did not appear to be 
exclusively for the eyes of Justice 
Jackson himself. 

Then, too, both memos have similar 
titles: "A Random Thought on Segre
gation Cases" and "A Few Express 
Prejudices on the Segregation Cases." 
It is not likely that clerks would enti
tle routine memos in this way. 

We can go through each memo with 
a fine-tooth comb and find phrases 
and sentences that are consistent with 
other interpretations of the real pur
pose of the memos, but I believe that 
we must also admit that on balance 
the memos themselves strongly sup
port Justice Rehnquist's account of 
them. 

For those who find the content of 
the Rehnquist memo appalling, I 
should note that both memos-the 
Cronson memo is also quite reserved in 
its recommendation-reflected the po
sitions taken by many responsible, un
prejudiced individuals on one of the 
most difficult legal questions of that 
time. We may regret our history, but 
we cannot alter it. 

I believe the Justice when he says 
that he does not now and did not in 
1952 hold segregationist, racist views. I 
certainly believe that the 1952 memo 
and Justice Rehnquist's subsequent 
explanation cast doubt upon neither 
his fairmindedness nor his integrity. 

THE OPINIONS IN "CIVIL RIGHTS CASES" 

Finally, I want to address the criti
cism that is based on Justice Rehn
quist's opinions in civil rights decisions 
over the years. The claim is that Wil
liam Rehnquist is at the wrong "ex
treme" in these cases, and it is implied 
that the right position-the "main
stream" position-is almost always to 
favor the individual plaintiffs in civil 
rights cases. 

We have already heard references 
during this debate to the excellent 
study by the Washington Legal Foun
dation showing that the Justice is cer
tainly in the "mainstream" ·of Court 
opinion in these cases. What I would 
like to remark upon briefly is the as
sumption that the side of the plaintiff 
alleging a violation of his civil rights is 
presumptively the right side in "civil 
rights cases." 

The term "civil rights cases"conjures 
up the image of intentional, malicious 
discrimination against an individual 
solely because of that individual's 
race, sex, creed, or national origin. I 
unconditionally agree-I am sure that 
all of us unconditionally agree-that 
such discrimination is bad and illegal 
and that it should always be opposed 
by good men and women everywhere. 

But "civil rights cases" seldom 
center on so simple an issue. Civil 
rights litigation and civil rights juris
prudence over the past few decades 
have focused instead upon efforts to 
use civil right statutes and constitu
tional doctrines in new ways, ways 
that arguably were never intended by 
the authors of the statutes and the 
Framers of the Constitution. Many of 
these cases trivialize the sound mean
ing of "civil rights," "equal protec
tion," and "due process." Many other 
cases present unprecedented legal 
questions upon which reasonable men 
of good faith may, and often must, 
differ. Often the question presented 
for decision in these cases is implicitly 
that of whether the courts should cor
rect an alleged wrong by twisting and 
contorting the legal interpretations of 
existing statutes or whether the task 
of justice must be left to Congress and 
the political process. In short, the
plaintiff is not always right: justice is 
not always on his side. 

It is on these types of civil rights 
questions that Justice Rehnquist has 
often differed from his colleagues in 
the past. I should note, however, that 
his dissents of the past are increasing
ly becoming the basis of the sound ma
jority decisions of the present, and I 
see no cause for alarm to anyone in 
this development. 

I have no difficulty whatever in 
saying that it is just as wrong to call 
William Rehnquist "weak" on civil 
rights as it is to call him a bigot. Both 
suggestions are dead wrong and do in
justice to a good man who will become 
a great Chief Justice. 

I have taken some time here to re
spond to the major charges against 
the nominee. In conclusion, let me say 
that our Nation is fortunate indeed to 
have a nominee of William Rehn
quist's caliber. I urge my colleagues to 
approve the nomination and to allow 
Justice Rehnquist to take his proper 
place as "first among equals" on the 
Court. 

Mr. DOLE. Mr. President, we are 
prepared to complete debate on the 
Rehnquist nomination. Once that is 
done, if we can, we will either vote or 
take up the Scalia nomination and 
have two votes back to back. 

Some question has been raised about 
whether the Scalia nomination could 
be voted upon prior to a vacancy oc
curring of an Associate Justice of the 
Supreme Court. I am advised that it is 
not a problem. We now have the 

. 
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rather lengthy memorandum, which I 
will not include in the REcORD, but I 
will deliver it to the distinguished Sen
ator from Delaware for his perusal. 
We have other material. 

Mr. BIDEN. Mr. President, I say to 
the majority leader, in terms of time, 
that, to the best of my knowledge, 
there are only three more Senators 
who wish to say anything in addition 
on this nomination. The distinguished 
Senator from Ohio will shortly be pre
pared to do so. I have a few more 
things to say, which will not take long. 
The Senator from Arizona [Mr. 
DECONCINI] wishes to speak in support 
of Justice Rehnquist, and I believe he 
indicated that he would be prepared to 
do that somewhere from about 8:20 to 
8:30. 

I will ask the Senator from Ohio 
whether he wishes to speak now, and 
if so, I will withhold my further com
ments until the Senator from Ohio 
has finished. 

I yield the floor. 
Mr. METZENBAUM. Mr. President, 

we are now coming to that point 
where the die will be cast and the 
votes will be counted; and, in all proba
bility, Justice Rehnquist will become 
Chief Justice of the United States. 

To me, it is a very solemn occasion. 
As a matter of fact, it is a very sad oc
casion, because I feel very strongly 
that the responsibility that rests upon 
our shoulders has not been taken as 
seriously as it should. 

Chief Justice of the United States: A 
position as powerful as almost any 
other position in the United States; in 
some respects coequal with the Presi
dent of the United States; in some re
spects even more powerful than the 
President of the United States. 

We are about to confirm a man who 
some would like to argue should be 
confirmed because the President has 
chosen him, and the President won by 
an overwhelming margin, and there
fore, he ought to be confirmed; that it 
is his political philosophy that is at 
issue-notwithstanding the fact that 
some of us have stood on this floor 
and in the committee and said that is 
not the issue. If it were, Justice 
Sandra Day O'Connor would not have 
been confirmed by a vote of 99 to 0. If 
it were, Judge Scalia would not be con
firmed, as he undoubtedly will be this 
evening, by a vote equal to that of Jus
tice O'Connor or even by a vote very 
close to it. 

The issue is not that. The issue is, 
can this man be the leader of this 
Court? Can he provide that sense of 
harmonizing and bringing the Court 
together so that it continues to com
mand the respect it does at this time; 
or will his confirmation and his sitting 
as Chief Justice merely change the 
Court into a political machine where 
one man will attempt to use his 
powers in order to further his own po
litical philosophy? Is he the kind of 

man who can take those who are on 
the Court who disagree with him and 
try to bring them together, as Chief 
Justice Burger did in connection with 
the Brown versus Board of Education 
decision? 

The Chief Justice of the United 
State ought to be a special person. He 
ought to be a person whose integrity is 
beyond question, to whom every 
person in the United States can look 
and feel confident that justice will be 
done by this Chief Justice. But the 
fact is that there is not a member of a 
minority in this country, whether that 
minority be black or Hispanic, who 
can look to this Chief Justice-if and 
when he is confirmed-and feel that 
equal justice under the law will be 
done. 

Look at the record in case after case 
after case after case. He always winds 
up in opposition to the rights of the 
minority. 

Look at his actions in connection 
with the whole issue of Brown versus 
Board of Education and the Plessy 
versus Ferguson memo, and, with no 
exception, Justice Rehnquist is always 
on the side that is against the minori
ty. 

Can the women of this country feel 
any sense of comfort, when he be
comes Chief Justice of the United 
States? I think not. They have indicat
ed by their public statements hereto
fore made and by their letters that 
they are concerned; and they have a 
right to be concerned, when you read 
some of the language that he ennun
ciated when he was discussing the 
ERA. 

There is no problem about whether 
he is for the ERA or against the ERA. 
That is not the issue. But when you 
look at the language he used in con
nection with that issue, you recognize 
that there is something about this Jus
tice who thinks that somehow, some 
way, women in this country are 
second-class citizens. 

The Chief Justice of the United 
States must have unquestioned integ
rity, but no person can read the record 
of this man in his dealings with the 
U.S. Senate in 1971 and 1976 and come 
away feeling that he has unquestioned 
integrity, a Justice who replies to an 
inquiry from the Senator from Mary
land, "I can't recollect, I don't recol
lect, I can't remember." We were not 
talking about some specific night, 
some specific say, some specific hours. 
We were talking about his own in
volvement in the preparation of a 
memo and preparation of a whole posi
tion paper, having to do with the ques
tion of military surveillance of civil
ians. He cannot remember whether he 
was or was not involved and what he 
said and what he did. 

Come now. Come now, Mr. Justice. 
Do you really want the American 
people to accept that? 

This is the same man about whom so 
many testified that he was involved in 
challenging and harassing and intimi
dating voters, and he makes a total 
denial. Five people come forward 
under oath and say they saw him, and 
he says, "I didn't do it. I wasn't there. 
It wasn't I." 

Come, now, Mr. Justice. Are the 
American people really expected to be
lieve that? 

The evidence is irrefutable. He was 
there, he did it, and he had a right 
possibly to do it and in some instances 
it might have been legal. Certainly it 
was legal to challenge. It was not legal 
to intimidate and harass. But he says 
he does not remember anything at all 
about what occurred at that time. 

The Jackson memo-it has been dis
cussed time and time again, but again 
we find an instance in which you say 
what kind of man is this? What kind 
of a man is it who says in one instance 
that he agrees with a particular posi
tion that the Supreme Court had 
reached at an earlier time and then 
some years later he says that was not 
his position; his position was directly 
opposite that. 

That is what he said in 1971, and 
then in 1986 he comes before the com
mittee for confirmation and one of the 
Senators asks him what was his posi
tion in 1952, and he says he did not 
have a position. 

Come now, Mr. Justice. Are the 
American people really expected to be
lieve that? 

Then the whole issue with respect to 
the restrictive covenant, the restrictive 
covenant. Bad enough to be involved, 
bad enough not to have raised the 
issue, bad enough not to have not 
challenged the situation. Bad enough 
not to have done something about it. 
But far worse not to have leveled, not 
to have stated the facts to the Judici
ary Committee when we inquired of 
him about it. He told us he only 
learned about the restrictive cov
enants 3 or 4 days before the hearing 
when he saw the FBI report. And then 
lo and behold, the Washington Legal 
Times writes a story about having 
talked with his lawyers and having 
talked with his lawyers they report 
that the lawyers had advised him in 
writing about the restrictive covenants 
concerning restrictions against the 
Hebrew race. 

There is no such thing as the 
Hebrew race, I might point out, but ev
erybody understands what was intend
ed. 

And then what does Justice Rehn
quist do? On the very day that the 
Washington Legal Times reports the 
story about the two lawyers having 
said that they had sent him letters in 
connection with these restrictive cov
enants in the deed, then and only then 
does he sit down and write a letter to 
the chairman of the Judiciary Com-
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mittee and say "In rummaging 
through my papers I find that I was so 
advised by two attorneys." 

He does not say "When I saw that 
the whole world learned about it in 
the Washington Legal Times, then 
and only then did I decide to report 
the facts to you accurately." 

This is a Justice who lost his credi
bility. This is a Justice who was not 
candid. This is a Justice who did not 
tell the facts when he appeared before 
the committee in 1971 and again in 
1986. 

And now my colleagues across the 
aisle are all going to vote for him be
cause President Reagan wants him. I 
say to you, President Reagan may 
want him, but I wonder whether your 
children want him, I wonder whether 
your grandchildren will want him, I 
wonder whether or not he will not 
turn the clock back on all those things 
that the Constitution has stood for 
over a period of many years. 

The price that will be paid for the 
political decision that will be made to
night is an insufferable one. The price 
that will be paid is the highest price 
that could be possibly paid and yet my 
colleagues across the aisle have been 
unwilling to look at the facts, to 
search the record, to seek out in their 
own conscience whether this man 
should or should not be confirmed. 

I have talked with some of you and 
you have indicated, "Well, I may as 
well go along, there is no smoking 
gun." 

There may be no smoking gun, but 
the fact is there is a lot of smoke and a 
lot of fire. There is a lot of problem. 

And you are going to pay an awful 
price. You are going to pay an awful 
price, either yourselves or your chil
dren or your grandchildren. 

They are going to have less respect 
for the Supreme Court of the United 
States by reason of your action to
night than the people of this country 
have ever had for the Supreme Court. 

The people of this country have re
spect for the Supreme Court of the 
United States. I have respect for that 
Court. 

But we are not adding to its luster. 
We are not adding to its credibility. 
We are not adding to his stature in 
this country when we elevate Justice 
Rehnquist to be Chief Justice. 

Nobody questions his intellect. Ev
eryone agrees Justice Rehnquist is 
smart. There is no argument about 
that. 

Everybody agrees that he has legal 
training, not enough legal training to 
remember some of the facts about 
things that occurred in his lifetime, 
but he certainly has legal training 
with respect to the books and the law. 

I say to my colleagues that the deci
sion that you are going to arrive at to
night may prove to be the worst vote 
that you have ever cast since you have 
been in the U.S. Senate. You may 

have cast votes having to do with SDI, 
having to do with defense spending, 
having to do with human rights, 
having to do with South Africa, 
having to do with aid to the Contras 
and everything else. But there is no 
more important decision, no more 
single vote that has greater impact 
upon the American people and the 
future of our country than the action 
which is about to be taken in confirm
ing Justice Rehnquist to be Chief Jus
tice. 

I think it is a sad night. I think it is 
a very sad night. And somehow, some 
way, I wish that I could get through to 
those across the aisle and try to shake 
them up a little bit and say you have a 
right to vote any way you want. Your 
vote is your decision. But if you just 
look at the facts, if you would just 
search the record, if you would just let 
your conscience be your guide, instead 
of your politics, Justice Rehnquist 
would not be confirmed as Chief Jus
tice of the United States. 

I yield the floor. 
The PRESIDING OFFICER <Mr. 

TRIBLE). The Senator from Delaware 
is recognized. 

Mr. BIDEN. Mr. President, you 
know we are about to vote, and it has 
been said a number of times to the 
point I think that maybe people be
lieve it; but it is not true. 

And the thing that has been said 
many times is that, A, the President, 
under the Constitution, is automatical
ly entitled or near automatically enti
tled to his or her nominee for the 
Court. And I find it interesting that 
everybody who has written about Jus
tice Rehnquist's nomination to the 
Court by the President has said some
thing to the following effect. All the 
supporters of the nomination have 
said: "The President chose Justice 
Rehnquist because he was a brilliant 
conservative who shared Ronald Rea
gan's philosophic point of view on the 
issues." And everyone automatically 
says, "Well a President can go and 
decide that he wants someone and 
pick them solely on ideology." 

0 2010 
President Reagan had a choice of a 

number of conservatives he could have 
appointed to the Chief Justice slot, 
but they made it clear they wanted 
the most conservative jurist they 
could find for that slot. And in his 
choice of all of his other judicial nomi
nees, he said the same thing. And that 
is his right. 

But when any of us raise the issue of 
whether or not Justice Rehnquist's 
stretched interpretation of the law, 
the Constitution as it related to 
women and blacks and, by the way, in
dividuals against the state, we are told, 
"Well, we should not look at the ideol
ogy of that person." As if to say, the 
way that is interpreted, the Constitu
tion says that it is all right for the 

President to be purely ideological in 
picking his nominee for the Court, but 
it is not all right for the U.S. Senate to 
consider the confirmation of a nomi
nee based on how he or she thinks 
about the issue. Clearly that is not 
what the Constitution meant. 

And the other sort of accepted collo
quial wisdom which is not true that is 
often used around here is that, "Well, 
not only should the President be able 
to choose, based on ideological 
grounds, who should be on the Court 
and we should just rubber-stamp 
them, but that the burden is upon 
those who question whether or not the 
nominee should sit on the Court to 
prove beyond a reasonable doubt that 
the nominee is not qualified." 

Well, that is also not true from a 
legal standpoint. The fact of the 
matter is that we are voting on some
one to be the leader of the third co
equal branch of the Government. And 
to suggest that the Senate has to 
prove that that person is not quali
fied-that the burden is on us to prove 
he is not qualified, rather than the 
burden being upon the nominee and 
the proponent of the nominee to prove 
that they should be on the Court-is 
like saying that the burden is upon 
the people of Delaware to prove that I 
should not be a Senator, rather than 
the burden being on me to go to my 
constituency and say: "This is why I 
think I would be a good representative 
of this State in the Senate." The 
burden is on me to do that. The 
burden is upon the candidate for the 
President of the United States of 
America to say, "Let me prove that I 
should be President." 

And yet we act around here like the 
burden is not upon the nominee for 
the Court-an equally powerful body. 
The Court is as powerful and as im
portant as the Congress or as the 
President. And the burden is on Jus
tice Rehnquist, through his testimony 
and his record, to prove that he should 
be named to be the Chief Justice of 
the United States. 

The other notion is we hardly ever 
reject nominees for the Supreme 
Court. The first Chief Justice nominee 
to the Supreme Court of George 
Washington's was rejected. More 
people have been rejected by the U.S. 
Senate who have been nominated to 
serve on the Supreme Court than for 
any other-for any other-Presidential 
appointments. More people have been 
rejected than for any other nomina
tion over the past 200. 

Until today, the highest negative 
votes for a Supreme Court Justice who 
was confirmed was in 1971, Justice 
Rehnquist had 26 people vote against 
him. In 1930, Charles Evans Hughes 
had 26 people vote against him. In 
1912, Mr. Pitney had 26 people vote 
against him. And in 1888, Mr. Fuller 
had 20 people vote against him. 
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One of the reasons for that is, when 

it has been clear that such a large 
number of Senators believe that the 
nominee was not fit for the post for 
which he or she was nominated, the 
nominee had been withdrawn. Be
cause, in fact, it is very, very impor
tant that the American people believe 
that the nominee is all that is re
quired. And when over a third of the 
U.S. Senate says the person is not 
qualified, it, at a minimum, casts a 
shadow upon the ability of the Justice, 
particularly as Chief Justice, to fulfill 
the function required. 

Mr. President, the time is now at 
hand for the U.S. Senate to exercise 
one of its most important constitution
al functions and decide whether the 
President's nominee, William Rehn
quist, will be confirmed as the next 
Chief Justice of the United States. 
The Senate has considered a nominee 
for this highest judicial office only 18 
times in the history of our Nation; on 
4 of those occasions the Senate has re
jected the President's nominee. I be
lieve that the facts compel this body 
to again accept its ultimate responsi
bility and to reject a fifth Presidential 
nominee to this highest office. 

Before briefly summarizing the facts 
that, I believe, compel the conclusion 
that Justice William Rehnquist should 
not be the next Chief Justice of the 
United States, I would like to com
mend my colleagues, on both sides of 
this issue, for the manner in which 
this debate has been conducted. 
During this past week we have had an 
opportunity to consider some of the 
most important and sensitive issues to 
arise under our constitutional form of 
government. What could be more im
portant than determining the proper 
roles of the legislature and the execu
tive in shaping the membership of the 
third branch of government? What 
could have more significance for our 
future as a nation than debate over 
the scope and intent of the equal pro
tection clause of the Constitution? 
What could be more important than 
defining the character as characteris
tics that the next Chief Justice-the 
very symbol of justice-ought to pos
sess. My colleagues have approached 
these issues with intelligence, with in
sight, and with courage. Their per
formance reflects well on this body as 
well as upon those who have entrusted 
us with the task of governing. 

During this debate various reasons 
why William Rehnquist should not be 
the next Chief Justice of the United 
States have been advanced. In fact, at 
times it seems as if there are as many 
reasons as there are Senators who 
oppose this nomination. Many Sena
tors have based their decision to 
oppose this nomination on the poor 
judgment shown by Justice Rehnquist 
in his refusal to recuse himself in the 
case of Laird versus Tatum. Others 
reach their decision because they 

question whether Justice Rehnquist 
was sufficiently forthcoming and 
candid in his testimony on a number 
of subjects before the Judiciary Com
mittee. Others have eloquently stated 
the case that Justice Rehnquist 
should not be confirmed because of 
his-to quote the distinguished Sena
tor from Maine, Senator MITCHELL
"total and unremitting hostility 
toward the rights of women and mi
norities, especially black Americans, 
and a deeply troubling willingness to 
condone, if not support, a segregated 
society." And others rely on some com
bination of these and other grounds to 
reach their conclusion. 

All the reasons that compel this Sen
ator to oppose this nomination are 
contained in the answer to one simple 
question: Does William Rehnquist 
have the necessary qualifications and 
attributes to fulfill the unique symbol
ic role of Chief Justice of the United 
States? For me the answer to that 
question is a clear and unqualified 
"No." Anyone who reviews the record 
with an open mind will be compelled 
to reach the same answer. 

During this debate and the proceed
ings in the Judiciary Committee I 
have commented extensively on my 
view of the importance of the symbolic 
role of the Chief Justice. Let me sum
marize my position: A Chief Justice 
not only serves longer than any Presi
dent, but he or she, along with the 
other members of the Court, exercise 
a power limited only by their con
science and principles. The integrity 
and honesty of the Chief must be 
beyond doubt if America is to believe 
in the integrity of the Judiciary. And, 
the Chief must stand as a metaphor 
for justice in our society; more than 
any other individual, The Chief sym
bolizes the guarantee of "equal justice 
under law" for all Americans. 

The record demonstrates that Jus
tice Rehnquist does not meet the high 
standards this role requires: 

A man whose judgment is so poor 
and sensitivity to ethical concerns so 
lacking that he would choose to sit 
and cast the deciding vote in a case 
where he had previously offered an 
opinion as to its proper resolution-a 
case challenging the validity of a 
policy he helped to establish does not 
pass the test. 

A man whose testimony at his con
firmation hearings led Senators and 
the public to question his candor and 
forthrightness does not pass the test. 

And a man who has consistently and 
unremittingly displayed a "hostility 
toward the rights of women and mi
norities", a man whose actions have 
led Members of this body to question 
his commitment to individual rights 
and liberties, a man whose confirma
tion will, as one of my colleagues has 
stated, "retard, not advance our quest 
for a truly colorblind society" clearly 
does not pass the test. 

Because William Rehnquist does not 
pass the test, does not possess the 
qualities that would allow him to ful
fill the important symbolic role of the 
Chief Justice of the United States, I 
cannot in good conscience vote to con
firm him as the next Chief Justice of 
the United States. I urge all of my col
leagues to consider the record, consid
er the past week's debate, and consider 
their own consciences. I trust that if 
they do so with an open mind, they 
will join with me in opposing this 
nomination. 

Mr. President, let me summarize, if I 
may, why I am against Justice Rehn
quist. 

First of all, Mr. Justice Rehnquist 
does not, in my opinion, fulfill the nec
essary requirements to be the Chief 
Justice of the United States. To be the 
Chief Justice of the United States of 
America, one, in my view, has to be 
able to have demonstrated in a career 
that they are openminded, that they 
are not rigid, that they are capable of 
building a consensus and, even more 
importantly, capable of · recognizing 
that there are periods in the tenure of 
every Chief Justice where it is vitally 
important for the Court and well
being of the United States of America 
that the Supreme Court speak with 
one voice. And a rigid woman or man 
is not capable, in my view, of subsum
ing his or her particular point of view 
on a critical matter to the whole 
Court. 

0 2020 
Had there not been a unanimous de

cision in Brown versus the Board of 
Education, we could have had consid
erably more civil unrest in this coun
try than we in fact had. Had Justice 
Reed not succumbed to the persuasive 
arguments of Justice Earl Warren, it 
would not have been a united Court. 
Had Justice Burger failed to under
stand the significance of the require
ment for a totally unanimous Court in 
the Nixon tapes case, we would have 
precipitated, in my view, a constitu
tional crisis. Justice Rehnquist-noth
ing in his background demonstrates 
that he has a sense of that, that he 
has a sense of history, that he has a 
sense of requirements that are needed 
to be the Chief Justice. The Chief Jus
tice is a metaphor for justice in Amer
ica. 

Second, everything in Justice Rehn
quist's background suggests at a mini
mum a hostility toward advancing the 
causes of minorities in this country, 
and a generous disposition to engage 
in narrative prose in the service of his 
unspoken desires. He has been very, 
very, very adept at setting up straw
men. In the famous case involving 
Kentucky where he ruled that not
withstanding the fact that it is dis
criminatory to insist upon all blacks 
being kept off a jury when there is a 
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black defendant-he acknowledged 
that is discriminatory but when he en
gages in narrative prose in the service 
of his own desires. 

He goes on to say that kind of dis
crimination is all right as long as you 
discriminate against whites the same 
way, and discriminate against blacks 
the same way, totally lacking any 
knowledge or apparent understanding 
of American history where black 
juries, white juries-where we kept 
blacks off those juries-have been his
torically used to deny justice to blacks, 
he says it is all right to do that as long 
as you can say you can keep all whites 
off a jury. Show me jurisdiction where 
there are enough blacks to guarantee 
that there will be an all-black jury. 
When has a prosecutor in our history 
ever used preemptory challenges to 
keep all whites off a jury because he 
was fearful that they would not judge 
properly a white defendant? I do not 
know of any case. But I can name hun
dreds of cases where prosecutors have 
attempted to keep black women and 
men off juries where there is a black 
defendant. But he said, oh, it is all 
right to discriminate against blacks as 
long as you discriminate against 
whites, as if there was any circum
stance where that would occur. 

That is what I mean by narrative 
prose in the service of his unspoken 
desire. 

Third, he has at best exercised very, 
very poor judgment in allowing him
self to be the deciding vote in Laird 
versus Tatum. At best, it is poor judg
ment. And also, I cannot fathom how 
anyone could conclude that he was 
candid with us regard to how he felt 
about desegregation, and segregation 
in America in the 1940's, 1950's, and 
the 1960's. 

I believe that Justice Rehnquist has 
not proven that he should be Chief 
Justice. 

The PRESIDING OFFICER. The 
Senator's 1 hour has expired. 

Mr. BIDEN. I thank the Chair. 
I yield the floor. My colleague from 

Arizona is here. 
Mr. DECONCINI addressed the 

Chair. 
The PRESIDING OFFICER. The 

Senator from Arizona. 
Mr. DECONCINI. Mr. President, I 

intend to make a few comments on the 
Rehnquist nomination but I do know 
the Senator from Iowa has been wait
ing here for some time and does not 
intend to talk near the time I will. I 
will be glad to yield, and I ask unani
mous consent that I can yield to the 
Senator from Iowa for 5 minutes and 
then be the next pending speaker. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The Senator from Iowa. 
Mr. HARKIN. Mr. President, I want 

to thank my distinguished friend from 
Arizona for yielding me a small 
amount of time to give my thoughts 

on the nomination of Mr. Rehnquist 
to be the Chief Justice of the United 
States. 

Mr. President, initially this summer 
I had planned to vote affirmatively for 
Mr. Rehnquist to be the Chief Justice 
of the United States. I made that deci
sion because quite frankly I served on 
the Judiciary Committee. I had not 
looked at the record. But I had only 
assumed that he had gone through a 
hearing process many years ago when 
he was put on the Supreme Court, and 
that if in fact he was qualified to be a 
Justice of the Supreme Court then I 
saw no reason why he was not also 
then qualified to be Chief Justice. 

So based upon just that kind of a 
cursory, preliminary thinking, I had 
decided that I would support Mr. 
Rehnquist to be Chief Justice of the 
United States. 

However, a lot has occurred since 
that time. I have listened to the 
debate. I have read some of the opin
ions that Mr. Justice Rehnquist has 
written. I have followed the question
ing that happened on the committee. 
And quite frankly, Mr. President, I 
have changed my mind. 

I have no doubt that Mr. Rehnquist 
is a scholar, that he is quite intelli
gent, but I think he lacks two things 
that are so necessary to be the Chief 
Justice of the United States. 

I think he lacks sensitivity, and he 
lacks what I call wisdom. He may be 
intelligent. He may be smart. But I do 
not think that he is a wise individual. 
In fact, if his nomination were to come 
up to be even on the Bench itself, 
knowing what I now know, I could not 
vote even to put him on the Supreme 
Court, let alone to vote affirmatively 
for him to be Chief Justice. 

Mr. President, the office of Chief 
Justice is a symbol of high integrity 
and ethical propriety. The principles 
and commitments upon which our 
legal foundation is based are embodied 
in this very position, fairness, open
ness, and truthfulness. These are the 
qualities that the Chief Justice could 
personify in setting the tone for the 
whole judicial system. The office is 
more than just a symbol. It is also a 
position of great power. 

Appointed for life to the highest 
court in the land, the Chief Justice 
can steer the Court toward consensus 
or toward conflict on the most impor
tant constitutional issues of our time. 
I believe that as Chief Justice, Mr. 
Rehnquist would steer the Court more 
toward conflict and away from consen
sus because that indeed has been his 
position on the Court over the last sev
eral years, one of conflict and not of 
consensus. 

Also, the office of Chief Justice 
serves as the guardian of American 
traditions built on equal justice for all. 
Applying these guarantees of due 
process and equal protection, the 
Chief Justice has an obligation to go 

beyond personal biases and assure 
these rights are accorded to all Ameri
cans. Thus, Mr. President, the stand
ards of Chief Justice must be dominat
ed by impartiality, fairness, honesty, 
and all undergirded by wisdom and 
sensitivity. The leadership of the 
Chief Justice must be sensitive to the 
ability of the Constitution to address 
the complexities of today's changing 
society. The Constitution is a living 
document, not a dead document. As a 
living document, it must adapt itself to 
the changing norms of society. 

So the convictions of the Chief Jus
tice must be governed by his sincere 
respect for Americans as individuals, 
individuals blessed with the right to 
enjoy personal freedom and liberty. 
And that Chief Justice must be wise 
enough to see that the Constitution is 
indeed a living document and not a 
dead document. 
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So, Mr. President, unfortunately, I 

do not think that William Rehnquist 
measures up to these criteria. That is, 
I say that after, again, having read the 
record, listened to the debate, and 
read some of the opinions that Mr. 
Rehnquist has written. 

His conflicting testimony before the 
committee casts great doubt on his 
candor and honesty. His record on 
school desegregation, voting rights, 
and other cases displays a hostility 
that I believe abandons the fundamen
tal principles of equal justice under 
law. 

Mr. President, I have four editorials: 
one from the Quad City Times, Daven
port, lA; two from the Des Moines 
Register; and one from the Ottumwa 
Courier, all leading newspapers in the 
State of Iowa, editorials asking us to 
vote no on the nomination of Mr. 
Rehnquist to be Chief Justice. I ask 
unanimous consent that these edito
rials be printed in their entirely. 

There being no objection, the edito
rials were ordered to be printed in the 
RECORD, as follows: 

REHNQUIST, A CHIEF JUSTICE OF YESTERDAY 

It is disheartening that President Reagan 
has chosen to appoint William Rehnquist-a 
man with 19th century legal views-to lead 
the Supreme Court into the 21st century. 

Reagan could have chosen a more moder
ate justice for the nation's top judicial post. 
We wish he had. 

Senators soon will be considering the 
Rehnquist nomination, and we hope all Sen
ators-and especially our own, Charles 
Grassley and Tom Harkin-thoroughly 
review the Rehnquist record. The chief jus
tice's post is one of immense influence. The 
chief justice is not the president's right
hand man, no matter how consumed a presi
dent is with turning the court to the philo
sophical right or left. 

This much we admit: Since his appoint
ment to the bench as an associate justice in 
1971 by Richard Nixon, Rehnquist has been 
consistent in his decisions. 

He has consistently voted for the death 
penalty; anti-abortion laws; public financing 
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of private and parochial schools; govern
ment control of free expression; the limita
tion of privacy rights; narrowing of the Mi
randa rule; limiting what can be reported in 
the press; freeing police from strict obedi
ence to court-imposed restrictions; and gov
ernment control of pornography. 

In Rehnquist's case, consistency is no 
asset. 

The most cursory of reviews shows the 
Rehnquist past littered with opinions bor
dering on the archaic. A more examined 
study reveals the man to be an arch con
servative who favors the majority in individ
ual rights cases. 

In the landmark abortion ruling of 1972 
<Roe vs. Wade), the court stated the govern
ment has no right to interfere with a 
woman's privacy in making such a personal 
decision. Rehnquist voted in the minority, 
calling the decision " ... an improvident 
and extravagant exercise of the power of ju
dicial review." 

The nominee, obviously, is opposed to ju
dicial activism. He suggests issues such as 
abortion should be decided by elected repre
sentatives, allowing individual states to pro
hibit abortions if they so desire. That posi
tion is a step back to the Old World church
state tyranny that the framers of our Con
stitution sought to escape. 

In individual rights cases, Rehnquist's 
reading of the Constitution takes little note 
of individual liberties. In fact, he has com
piled a near perfect record in voting for the 
government and against the individual. We 
believe interpretations should favor broad 
liberties for people and ironclad protections 
against government interference in their 
private lives. 

It comes as no surprise, then, that Rehn
quist is opposed to the Incorporation Doc
trine of 1925, which permits the Supreme 
Court to extend Bill of Rights provisions to 
the states. The doctrine prohibits states 
from encroaching on human rights and ex
tends the Fourteenth Amendment's guaran
tee of due process to the states. 

On the relationship between religion and 
government, Rehnquist wrote in the 1985 
Wallace vs. JaJ!ree decision that he believes 
"the 'wall of separation between church and 
state' is a metaphor based on bad history, a 
metaphor which has proven useless as a 
guide to judging. It should be frankly and 
explicitly abandoned." 

Should the Rehnquist interpretation of 
the establishment clause ever command a 
court majority-and as the court's chief jus
tice, he certainly would have the influence 
of leadership-the ramification would be 
enormous and harmful to the tranquil 
church-state relations enjoyed in our coun
try. 

Rehnquist also has consistently ruled in 
favor of the states in conflicts between state 
and federal authority. He seemingly favors 
Bible reading, state-sanctioned prayers and 
other religious exercises in public schools, 
should a state adopt laws allowing such ac
tivities. Such a viewpoint would ensure that 
any religious group commanding a majority 
on a school board could institute whatever 
sectarian practices and programs it wants in 
the public schools. 

And then there are those disturbing 
Rehnquist memos. 

In the early '50s, during debate of the 
Brown vs. Board of Education case, Rehn
quist authored a memo stating that "sepa
rate but equal" public education for blacks 
was "right and should be reaffirmed." 

In 1970, as an assistant attorney general 
in the Nixon administration, Rehnquist 

wrote a memo that the Equal Rights 
Amendment could "turn holy wedlock into 
holy deadlock." The overall implication of 
the Equal Rights Amendment, he contin
ued, "is nothing less than the sharp reduc
tion in importance of the family unit, with 
the eventual elimination of that unit by no 
means improbable." 

The positions are ones that are dated and 
espoused now by only the most radically re
actionary. They are not the moderate views 
we want to see embodied in a chief justice. 

We need a justice who understands the 
purpose of the Constitution in this day and 
age-and beyond. Rehnquist clearly does 
not. Though it seems unlikely to happen, we 
urge the Senate to deny his nomination. 

CAUSE To REJECT REHNQUIST 
The Senate should take a fresh look at 

William H. Rehnquist's nomination to be 
chief justice in light of new evidence turned 
up since the Judiciary Committee recom
mended confirmation. 

That new evidence is Rehnquist's proposal 
in 1970, when he was an assistant attorney 
general, that the Constitution be amended 
to nullify Supreme Court school-desegrega
tion decisions. 

The amendment, according to the Los An
geles Times, would have permitted district 
boundaries to be drawn so as to separate 
students by race and would have allowed 
parents to send children to the schools of 
their choice. 

We urge senators to think about the 
meaning of such a proposal. It is 1970-16 
years after the Supreme Court in Brown vs. 
Board of Education unanimously struck 
down school segregation, a time when great 
strides have been taken to topple the insti
tutional barriers of racism. Yet, here is a 
man who proposes wiping all of that out by 
rewriting the Constitution to permit segre
gated schools. 

It is probably of no great consequence 
that this damning evidence should turn up 
after the Judiciary Committee hearings 
ended. Rehnquist would likely have suffered 
another "ainnesia attack" before the com
mittee. And who could blame him for want
ing to forget? 

This piece of evidence by itself is unlikely 
to derail Rehnquist's confirmation. What is 
unfortunate, though, is that a "smoking 
gun" is necessary to get the Senate to see 
what has been so clear in Rehnquist's 
career: that he does not believe the govern
ment should be in the business of assuring 
racial equality because he does not find any 
root principles of individual liberty in the 
Constitution. 

The 100 senators must ask themselves: Is 
this the man they wish to elevate to lead 
the third branch of government? Their 
answer should be no. 

JusT SAY No oN REHNQUIST 
Regardless of one's views on Supreme 

Court Justice William Rehnquist, the letter 
signed by more than 100-law school profes
sors raising doubts about his fitness is far 
from courageous. Pusillanimous is the word 
it brings to mind. 

While the Senate considers Rehnquist's 
confirmation as chief justice, the professors 
have taken it upon themselves to counsel 
the senators in an open letter raising "seri
ous questions of [Rehnquist'sl intellectual 
honesty, ... integrity and ethical stand
ards." 

For specifics, the letter lists various accu
sations made in confirmation hearings: that 
Rehnquist harassed voters, approved racist 

clauses in real-estate contracts, argued for 
separate-but-equal schools for blacks, 
sought to cheat a relative out of an inherit
ance and failed to disqualify himself from a 
case in which he had a conflict. 

·The academics' advice? Oppose Rehnquist 
if the senator "entertains the slightest 
doubt" about the justice's conduct. 

The senators can be forgiven for reacting 
to this letter with a "Thank you very much, 
but we can read the papers, too." 

The great irony is that the professors had 
the temerity to accuse Rehnquist of intel
lectual dishonesty in a letter containing a 
powerful bill of indictment yet stopping 
short of urging his rejection. What more do 
senators need to entertain the "slightest 
doubt" of Rehnquist's fitness? 

This effort to undermine the nominee 
while carefully avoiding personal risk re
minds us of a line that a writer attributed to 
Dante: "The hottest places in hell are re
served for those who in a moment of moral 
crisis seek to maintain their neutrality." 

If the senators need more evidence of 
Rehnquist's all-male WASPish perspective, 
consider the just-uncovered memo from 
1970 in which, as assistant attorney general, 
he said the Equal Rights Amendment could 
"turn holy wedlock into holy deadlock" and 
would end any distinction between the sexes 
outside of separate restrooms. 

No need to belabor the implications of 
this memo, for it merely confirms what op
ponents of Rehnquist have been saying all 
along: that his mind seems stuck in 1950. 

With each new disclosure, it becomes in
creasingly clear that Rehnquist is not only 
sadly out of touch with contemporary 
American values but with the values em
bodied in the Constitution. 

Unfortunately, the Republican-controlled 
Senate is on a course to confirm Rehnquist 
and dismiss all questions about him as polit
ical. That may be good politics but it is not 
statesmanship because it will result in a 
chief justice whose veracity, integrity, ethi
cal standards and, hence, judgment will 
always be open to question. 

REJECT REHNQUIST 
The U.S. Senate is scheduled to begin 

debate this week on the nomination of Wil
liam Rehnquist to be chief justice. 

Senate watchers are saying he's a shoo-in. 
Rehnquist should be rejected for a very 

compelling reason-one that overrides what
ever qualifications he might bring to the po
sition. 

He's insensitive on matters of race. 
Over a period of several decades-in his 

personal conduct, in his legal advice and in 
his judicial opinions-he has demonstrated 
that he is on the wrong side of one of the 
great legal and moral questions of our time. 

The evidence has emerged in tiny bits and 
pieces-some of it known for years and some 
of it uncovered as a result of the investiga
tion into his nomination. 

Consider: 
As a law clerk for Justice Robert Jackson 

in the 1950s, Rehnquist wrote a memo de
fending an 1896 Supreme Court ruling up
holding racial segregation. 

As a political operative in Phoenix in the 
1960s, he tried to prevent minorities fom 
voting using tactics witnesses described as 
intimidating. 

While a top attorney in the Nixon admin
istration in the 1970s, he drafted a proposed 
constituional amendment that would have 
halted, desegregation of the nation's public 
schools. 
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As a private citizen, he bought a home in 

Phoenix by signing a deed barring its resale 
to anyone but whites. He bought a vacation 
place in Vermont with a deed prohibiting 
resale to Jews. 

Rehnquist was questioned on those activi
ties during his nomination hearings and his 
responses were, to put it charitably, less 
than candid. Does anyone really believe 
that lawyer Rehnquist signed those deeds 
without knowing the provisions in the docu
ments? 

Rehnquist's voting record on the Supreme 
Court is consistent with his actions as a pri
vate citizen and his advance as a law clerk 
and government attorney. He's insensitive 
on matters of individual rights generally 
and of minority rights specifically. 

It is not the record of a man who should 
be the top judge in the country. 

Senate should vote "no." 
Mr. HARKIN. Mr. President, I again 

thank my distinguished friend from 
Arizona for yielding this time. 

The PRESIDING OFFICER. The 
Senator from Arizona. 

Mr. DECONCINI. Mr. President, 
there is no one I have more respect for 
then my friend from Iowa, Senator 
HARKIN. He is a real tribute to that 
State and is a thoughtful Senator who 
carefully looks at these things. We 
just happen to be in disagreement 
here. 

Mr. President, I am privileged today 
to be able to participate in the Sen
ate's consideration of the nomination 
of a Chief Justice of the United 
States. I was not in the Senate when 
Chief Justice Burger was confirmed by 
this body. It is probable that neither I 
nor most of my colleagues will be here 
when this responsibility next comes to 
the Senate. We must approach our 
constitutional responsibility for advise 
and consent with our most careful and 
thorough attention. 

I consider the confirmation of Jus
tices of the Supreme Court to be one 
of the most important responsibilities 
entrusted to us by the Constitution. 
The responsibility to advise and con
sent on the nomination of the Chief 
Justice is all the more important be
cause of the leadership role of the 
Chief Justice. I have spent many 
hours considering the nomination of 
William Rehnquist to be Chief Justice. 
I have attended hours of hearings. I 
have listened carefully to the· testimo
ny of many witnesses both pro and 
con. I have met with and heard the 
testimony of the Justice himself, and 
of people who are in diametric opposi
tion to what he says and to what other 
witnesses say. 

I have read hundreds of pages of 
documents pertaining to Justice Rehn
quist's qualifications, temperament, 
and integrity. I have read dozens of 
decisions and articles by the Justice. 
And finally, I have talked to my con
stituents to get the benefit of their 
views on the nomination. 

Even in the State of Arizona, where 
the Justice lived a long time, it is not 
unanimous. 

As a result of all of the study and de
liberation, I have concluded that Jus
tice Rehnquist should indeed be ele
vated to be Chief Justice of the United 
States. 

Mr. President, there can be no ques
tion at this time about Justice Rehn
quist's intellectual abilities. He has 
proven himself over his 15 years on 
the court as a brilliant legal thinker 
and writer. He is both a scholar of the 
law and a most articulate and some
times humorous writer of opinions. I 
do not always agree with the analyses 
and decisions of Justice Rehnquist, 
but I have never found his opinions to 
be anything but well reasoned and lu
cidly explained. I have no doubts in 
my mind that Justice Rehnquist easily 
exceeds any requirement for intellec
tual capability that any of my col
leagues may impose on any nominee. 

I also believe that Justice Rehnquist 
possesses the requisite temperament 
to be Chief Justice. I know of no alle
gations that, in the last 15 years, Jus
tice Rehnquist has acted in any way 
inconsistent with the Office of Justice 
of the Supreme Court of the United 
States. 

He has brought dignity to the office 
and has earned the respect of his col
leagues and those who do business 
with the Court. 

I ask my colleagues here, if you 
know a judge on the Supreme Court-,
or if you do not, call one, even after 
the vote call one-you will be satisfied 
with the response you get, I can assure 
you, regardless of the political spec
trum that that judge might follow or 
philosophy that that judge might 
follow. 

I am sure that as Chief Justice, Jus
tice Rehnquist will continue to serve 
with dignity and honor. 

The last criterion that I examine in 
determining whether to vote in favor 
of a judicial nomination is whether 
the nominee has the integrity and rep
utation for truthfulness and honesty 
required of the Federal judiciary. 

In determining whether Justice 
Rehnquist meets the test of this 
standard, I have relied heavily on 
those who have worked closely with 
Justice Rehnquist and those who 
know him best. 

The American Bar Association rated 
Justice Rehnquist as well qualified, 
their highest rating for Supreme 
Court nominees. 

Mr. Gene Lafitte and Mr. John 
Lane, members of the ABA Standing 
Committee of Federal Judiciary testi
fied before the Judiciary Committee 
that the standing committee had 
reached this recommendation unani
mously after extensive investigation
my recollection is some 300 or more 
contacts: lawyers, judges, clients, and 
many individuals. 

In addition to the ABA witnesses, 
Justice Rehnquist had a most impres-

sive roster of witnesses testify as to his 
character and qualifications. 

These witnesses included Griffin 
Bell, former Attorney General of the 
United States under Jimmy Carter; 
Irwin Griswold, former Solicitor Gen
eral of the United States and former 
long-term dean of the Harvard Law 
School; and Rex Lee, also a former So
licitor General. 

We also heard from several distin
guished attorneys, who have worked 
with Justice Rehnquist, as to his abili
ties and integrity. 

I believe it is a high compliment to 
Justice Rehnquist that such a group 
of distinguished Americans enthusi
astically testified in his favor. 

There have been allegations that 
Justice Rehnquist engaged in improp
er activities in Phoenix in the early 
1960's and subsequently failed to testi
fy truthfully about these activities to 
the Judiciary Committee. 

I am concerned about the activities 
of the Republican Party in Phoenix at 
that time. 

I was involved in efforts by the 
Democratic Party in southern Arizona 
to protect individuals, mostly minority 
individuals, who were attempting to 
exercise their constitutional right to 
vote. 

There is no question in my mind 
that the Republican Party in Arizona, 
for political purposes, was engaged in 
an all-out campaign to prevent minori
ty voters from voting for Democratic 
candidates. 

However, I believe that the proper 
forum for examination of the activi
ties that took place in Arizona during 
these years is in Arizona. 

The allegations made against Justice 
Rehnquist should have been examined 
by the Arizona attorney general, the 
Arizona Bar Association or the Arizo
na Supreme Court. 

The fact is that the allegations 
against Justice Rehnquist were not 
made to the proper authorities at the 
time. 

No one thought they were important 
enough or credible enough to bring 
them up then. 

We, in Arizona, do not need the Fed
eral Government in Washington or 
Members of this body to tell us what 
the standards are. If there are com
plaints, we are very able to handle 
them. There were none. 

I believe that Justice Rehnquist was 
involved in the planning and supervis
ing of this political strategy. While I 
do not believe that these incidents 
were either Justice Rehnquist's nor 
Arizona's finest hour, I do not find 
that Justice Rehnquist was either di
rectly involved in challenging voters or 
subsequently was untruthful about his 
activities. 

The Judiciary Committee received a 
full 12-hour day of testimony concern
ing the election day activities of the 
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Republican Party and Justice Rehn
quist in Arizona in the early 1960's. 

I believe the fr.:.irest summary of the 
testimony and other evidence we re
ceived is that it is inconclusive and 
contradictory. 

There were witnesses who alleged 
that Justice Rehnquist was directly in
volved in the voter challenges, and 
there were witnesses who testified 
that Justice Rehnquist could not pos
sibly have been involved in such activi
ties. 

I do not doubt the sincerity and hon
esty of any of the witnesses who made 
allegations against Justice Rehnquist. 

But I believe that, after looking at 
the record as a whole, the preponder
ance of the evidence indicates that 
Justice Rehnquist was not personally 
involved in challenging or attempting 
to intimidate any voters. 

Let's look at the testimony offered 
to the Judiciary Committee by those 
witnesses. 

Six witnesses who were with Justice 
Rehnquist or were in a position to 
have known of his activities testified 
before the Committee that Justice 
Rehnquist was not involved in any 
voter challenges himself. 

In addition, a Phoenix police officer 
who was at or near the Bethune 
school precinct all day testified that 
he did not see Justice Rehnquist 
there. 

Finally, the Democratic county 
chairman, former Federal Bankruptcy 
Judge Vincent Maggiore, who would 
have been aware of any complaints by 
Democrats of illegal voter challenges, 
testified under oath that he received 
no such complaint about William 
Rehnquist. 

Melvin Mirking, a very respected 
lawyer in Phoenix, was a volunteer 
Democratic party worker in the early 
1960's 

He testified that he heard Justice 
Rehnquist giving instructions to Re
publican challengers in South Phoenix 
in such a way as to intimidate voters. 

Mr. Mirkin did not see Justice Rehn
quist challenge voters or even talk to 
any voters. 

His analysis was purely subjective 
based on the tone of voice used by 
then Mr. Rehnquist. 

Mr. Mirkin also testified that he be
lieved that Justice Rehnquist should 
be confirmed by this body. 

Charles Pine was Democratic State 
Party Chairman in the early 1970's. In 
the early 1960's he was a Democratic 
party worker. 

Charles Pine is an old, dear friend of 
mine, as is his wife. 

Mr. Pine testified that he saw Jus
tice Rehnquist challenge two black 
voters in a voting line in 1962, or was it 
1964, and that the two men left the 
line as a result. 

I believe that Mr. Pine is sincere in 
his allegations against Justice Rehn-

quist; I find his testimony troubling 
for several reasons, however. 

First, he was unable to provide any 
details concerning the allegations, 
such as what was said. 

Second, there was no complaint or 
report filed on this or any other inci
dent involving Justice Rehnquist. 

I believe that in the atmosphere 
which existed at the time in Phoenix, 
the Democratic Party or its campaign 
workers would have been quick to 
report that the man they thought to 
be in charge of the Republican Ballot 
Security Program was personally har
assing and challenging voters. 

I was involved as a volunteer poll 
watcher in Tucson during the same 
years that the Republican Ballot Secu
rity Program was taking place. 

I remember making a record of the 
names, places and times that I ob
served Republicans engaging in chal
lenges to voters and tuming this 
record over to the appropriate offi
cials. 

If Justice Rehnquist had been per
sonally challenging voters in these 
years, I believe that such records 
would have come to light, and they did 
not. 

And last, I find that Mr. Pine's alle
gations are overboard. 

He makes several blanket allegations 
against the Republican "flying 
squads" which went into Democratic 
precincts in Phoenix in the early 
1960's. 

After describing these activities, he 
makes his allegations against Justice 
Rehnquist without connecting Justice 
Rehnquist to the activities. 

Dr. Sydney Smith was a third wit
ness to the activities that took place at 
the polling place in South Phoenix. 

He served as a Democratic poll 
watcher in 1960 or 1962. 

Dr. Smith offered what I thought 
was the most credible testimony 
making allegations against Justice 
Rehnquist. 

I am pleased that Dr. Smith came 
forward with his story and would not 
dispute his story as he saw it. 

I would question why, if the incident 
was reported to the Democratic 
County Headquarters, there is no 
record of it and why Mr. Vincent Mag
giore, the Democratic County Chair
man at the time, has no recollection of 
Justice Rehnquist involvement in 
voters challenges. 

The fourth witness was State Sena
tor Manuel Pena, another very dear 
friend of mine. 

Senator Pena's integrity and hones
ty are, in my opinion, beyond reproach 
and question. 

He tells a very troubling story about 
an individual's reprehensible activities 
at the Bulter school in 1962. 

If there was proof that the individ
ual at the school was Justice Rehn
quist, I would be very disturbed and 

could not stand here before my col
leagues tonight. 

However, Senator Pena did not know 
Justice Rehnquist at the time and he 
so testified. 

He did not recognize him until he 
saw his picture in the newspaper 9 
years later. 

I am afraid that Senator Pena's alle
gation against Justice Rehnquist, 
without corroboration, is insufficient 
for me to conclude that Justice Rehn
quist was there and did the things 
that supposedly happened. 

The witness who drew the most 
public interest and who drew the com
mittee's greatest attention was former 
Assistant U.S. Attomey James Brosna
han. 

Mr. Brosnahan is an impressive wit
ness indeed. 

He was a patient and collected wit
ness who showed just the right 
amount of spunk, but of interest to be 
sure the committee members got all 
the answers they needed. 

He told an interesting and credible 
story, but he did not see Justice Rehn
quist do one thing, and that was his 
testimony. 

He was not concerned enough about 
what he saw or heard to do anything 
about it at the time. 

He did not file a complaint with the 
election commission. That question 
was asked. 

And he did not file a complaint with 
the Arizona Bar Association-that 
question was not asked, but I later 
confirmed that-about what would 
have been unethical activities if they 
had been performed by a lawyer such 
as William Rehnquist. 

Mr. Brosnahan also did not come 
forward when Justice Rehnquist was 
nominated for either Assistant Attor
ney General Associate Justice of the 
Supreme Court. 

As credible as the opponents of Jus
tice Rehnquist believe Mr. Brosnahan 
to have been, in my opinion, he merely 
put on a show without contributing 
any substantive or prohibitive evi
dence. 

He admitted that his allegations 
would not be admissible in any court. 

I am, of course, concerned about 
having to weigh and compare the testi
mony of several of my old friends and 
colleagues. 

I believe that a nominee has the 
burden of proof to show that he or she 
is worthy of confirmation. 

However, in cases where specific alle
gations of unethical or illegal conduct 
are made, the burden of proving those 
allegations must be on those making 
the allegations. That is how our court 
system works and it ought to be the 
same here. 

In this case, after carefully review
ing the record as a whole, I have con
cluded that there is not sufficient evi
dence to believe that Justice Rehn-
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quist was directly involved in challeng
ing voters. 

Parenthetically, the State law re
quires that party workers who were to 
engage in challenging voters had to be 
registered with the Election Commis
sion and nominated by the chairman 
of their party. 

There is no record that Justice 
Rehnquist was ever so registered or 
nominated or appointed. 

I believe that Justice Rehnquist was 
too good a lawyer and was too smart to 
either challenge voters without being 
registered under State law or to chal
lenge voters in an illegal manner. 

He is not dumb. 
0 2050 

I will comment briefly on other 
issues that have arisen in connection 
with the nomination of Justice Rehn
quist to be Chief Justice. First, I find 
that the criticism of Justice Rehnquist 
based on the restrictions in the deeds 
to his homes in Arizona and Vermont 
to be totally without merit and be
neath the dignity of the Senate. I be
lieve that Senator LEAHY brought up 
the Vermont deed restriction in a re
sponsible manner, and I compliment 
him for doing it early and casting no 
aspersions when he did so. 

When Justice Rehnquist explained 
what had happened and what he 
planned to do to remedy the problem, 
that should have been the end of the 
discussion. Indeed, at that point, Sena
tor LEAHY responsibly dropped the 
matter entirely. Some critics of Justice 
Rehnquist have, however, sought to 
blow the existence of the restrictions 
out of proportion. I do not doubt for a 
minute that property I now own or 
have owned in Arizona contains deed 
restrictions similar to those in Justice 
Rehnquist's deeds. I dare say that 
most of my colleagues have owned 
property with these kind of restric
tions. 

Even the distinguished Senator from 
Delaware-unfortunately for him, but 
no fault of his-was involved in such a 
situation. His father had such a deed. 
Look at what the press and the critics 
did to Senator BIDEN-unfair as could 
be, condemning that he, as a child, 
lived in such a home that had such a 
restriction, that there was something 
bad about it. Nonsense. 

We all know that they are unen
forceable and meaningless. 

The U.S. court found such restric
tions to be unconstitutional and there
fore totally unenforceable in Shelley v. 
Kramer, 334 U.S. 1 (1948). 

Most people have more important 
things to do with their time and 
money than worrying about contrac
tual provisions that are void and have 
no effect on the transaction. 

I suggest that we also find better 
ways to spend our time and effort. 

Concerns have also arisen about two 
memoranda Justice Rehnquist wrote 

as Assistant Attorney General and 
when he was clerk for Justice Jackson. 

One of these memos concerned 
school integration and the other con
cerned the equal rights amendment 
and its effect on families. I disagree 
with the arguments presented in each 
of these memos. Some of the stuff I 
read by Justice Rehnquist is repug
nant to me. I oppose busing as a 
remedy for school segregation, but I 
certainly do not believe that freedom 
of choice plans should be used as a 
means to avoid integration. I would 
have earnestly opposed legislation 
such as that proposed in the school in
tegration memo written by then Attor
ney Rehnquist. 

Similarly, I am a cosponsor of the 
equal rights amendment. 

I voted for expanding and extending 
the time for confirmation of the equal 
rights amendment, and I am proud of 
it. It was right. It has not passed, but 
it will. Those of us who are supporting 
Rehnquist, and are for the equal 
rights amendment are still going to be 
for it, because we believe in it. It is a 
principle. Some of the statements 
made by Justice Rehnquist in these 
two briefs I am not proud of, but I do 
not have to be proud of them. I have 
to decide whether or not he is quali
fied to be Chief Justice of the United 
States. 

In my opinion, his arguments are 
unsound and irrelevant. But, I have 
heard them all before. During the 
98th Congress, the Subcommittee on 
the Constitution, of which I am the 
ranking member, held a series of hear
ings on the equal rights amendment. 
The opponents of the ERA dragged 
out the same red herrings that Justice 
Rehnquist had enumerated in his 
memo 15 years ago. 

I am sure that if today's debate were 
on the ERA, my good friend Senator 
HATCH as well as other opponents of 
the amendment, would be making 
these antiquated-as I see them-argu
ments right now. I would be opposing 
my good friend from Utah, and I have 
the greatest respect for his legal ca
pacity and his senatorial capacity. 

The point is that in both these 
memos, the President or his staff re
quested that memos be prepared ex
pressing certain viewpoints. Assistant 
Attorney General Rehnquist, the good 
lawyer that he is, prepared the memos 
using the best arguments that were 
available to argue the point of view 
that he had been instructed to take. 
As to what his personal views are, they 
may have been exactly like that. But 
there is only one person who can say 
unequivocally that that is what was in 
his mind, and that person was Justice 
Rehnquist, who explained that under 
oath in detail and has constantly done 
so. 

It is not Justice Rehnquist's fault 
that he was given the least defensible 

side of each of these issues to try to 
defend. 

As a lawyer, Assistant Attorney Gen
eral Rehnquist carried out the assign
ment given to him by his client. Al
though these may very well be Justice 
Rehnquist's views, we should not hold 
him responsible for views he expressed 
in a legal memorandum he wrote 
under the direction of, and serving as 
the lawyer to, the President of the 
United States or the Attorney General 
of the United States. 

I do not agree with the views ex
pressed in these memos, but in my 
opinion, Justice Rehnquist was doing 
his job as a lawyer is supposed to do. 

Mr. President, before I conclude, I 
would like to discuss briefly my analy
sis of our responsibility to advise and 
consent to the President's nominees to 
the Supreme Court. There is a differ
ence in what I consider to be the ap
propriate manner in which this re
sponsbility should be carried out, and 
that conduct that I consider to be im
proper and unwise, but not culpable. 

In the case of a nominee to the Su
preme Court, I do not consider it to be 
unacceptable for an individual Senator 
to take the nominee's political views, 
as they relate to enforcement of the 
Constitution and our laws, into consid
eration when determining whether to 
vote for him or against him. That is 
part of our individual rights and re
sponsibilities. Except for the most ex
treme views, however, I do not think it 
is appropriate. But I honor and re
spect my colleagues who believe that. 
Let us not kid ourselves. This is not an 
issue about a restriction in a deed or 
about supposedly challenging voters. 
This is an issue of whether or not a 
very conservative sitting Justice 
should be moved to the position of 
Chief Justice. That is what it is all 
about. We can talk about it, but I 
·think we all know here that this Jus
tice is very conservative and that 
many Members of this body who are 
not very conservative do not want to 
see this type of Justice sit there be
cause of his conservative views. They 
have a right to do that, and I respect 
it. 

My philosophy is that the Senate 
should base its confirmation decisions 
on the three criteria that I discussed 
above-intellectual excellence, appro
priate judicial temperament, and in
tegrity and honesty. While I acknowl
edge that for much of this Nation's 
history, the Senate performed an 
almost purely political function in ad
vising and consenting to the Presi
dent's nominees, I submit to my col
leagues that the American people were 
not well served by this system. 

Whether we like it or not, President 
Reagan won the election. Under our 
Constitution, he has the right to make 
these appointments. If they meet 
those three criteria, so far as this Sen-
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ator is concerned, they should be con
firmed, even though I disagree with 
many of their decisions. 

A vacant seat on the Court occurred 
when Chief Justice Salmon P. Chase 
died on December 6, 1864. Because 
President Andrew Johnson was op
posed by a solid Republican majority 
in the Senate, he was unable to fill the 
vacancy and the seat on the Court 
went vacant for more than 5 years. At 
one point, the Congress actually abol
ished the seat rather than have Presi
dent Johnson fill the vacancy. The 
stalemate was only resolved when 
President Grant was elected. 

0 2100 
For 3 years in the 1840's, the Su

preme Court lacked its full compli
ment of Justices while the Senate and 
President Tyler wrangled with Presi
dent Tyler's nominees. President 
Tyler, in fact, was able to get confir
mation of only one of his six nominees 
to the Court. 

There have been many other exam
ples of politics undermining the 
proper functioning of the Court. 
These political games have been 
played both by the Senate and by the 
President. President Franklin Roose
velt attempted to pack the Court with 
liberal justices who would uphold the 
New Deal legislation. President Taft 
contrived to have himself appointed 
Chief Justice after he left the Presi
dent's office. I believe that these at
tempts at politicizing the advice and 
consent process is improper no matter 
which party makes the attempt. 

Mr. President, I urge my colleagues 
to put politics aside and vote to con
firm Justice Rehnquist as Chief Jus
tice based. on his qualifications, his 
temperament, and his integrity. 
During the Carter administration, I 
served on the Judiciary Committee 
when it considered many judicial 
nominees who I thought to be quite 
liberal. I voted on each of these nomi
nees based on the criteria that I have 
discussed and not based on their politi
cal views. I voted to confirm such 
Judges as Patricia Wald, for the D.C. 
circuit; William Canby and Mary 
Schroeder; for the ninth circuit; and 
Steven Breyer, for the first circuit. 

The record before us amply shows 
that Justice Rehnquist has met and 
exceeded each of these standards. 
While there are political questions 
that remain, I believe that they have 
no place in this discussion. I will cast 
my vote to confirm. 

Mr. President, I thank a couple 
people. Ed Baxter, of my office, Brad 
Kirby, and Bill Wood, and many who 
helped in this process. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The 

Senator from Utah. 
Mr. HATCH. Mr. President, I com

pliment my distinguished colleague 
and dear friend from Arizona for, I 

think, one of the better sets of re
marks made on this nomination 
throughout this whole process. 

I personally mention my respect for 
him because I know that it has been 
very difficult for him to stand up on 
his side of the floor throughout these 
proceedings and do the excellent job 
that he has done in being fair to Mr. 
Justice Rehnquist. 

It is typical of Senator DECONCINI. 
It is typical of the way he handled 
himself in the Senate. He is a fair 
man. He is honest and does a very 
good job, and I consider him one of my 
best friends in this body. I have gained 
even more respect-! did not think it 
possible-but I gained even more re
spect because of his leadership for Jus
tice Rehnquist throughout this battle. 

THE REHNQUISITION IS NEARLY OVER 

The Rehnquisition is nearly over. 
The Nation has watched in horror as 
the grand inquisitors have turned the 
Senate Chamber into a star chamber. 
The inquisitors have dragged out their 
racks and stretched the truth. Let me 
give an example of how the truth has 
been twisted, beaten, and gouged in 
this arduous debate: 

JACKSON MEMO 

The inquisitors have used a 34-year
old memo written by a young law clerk 
to say that Justice Rehnquist ques
tioned appropriate civil rights policies. 
In fact, both the Justice and his co
clerk, Don Cronson, the only other 
living person knowledgable about the 
genesis of that memo, state that the 
memo was written at the request of 
Justice Rehnquist's employer. The in
quisitors complain that it is shameful 
to attribute those beliefs to Justice 
Jackson. This is another stretching of 
the truth. Neither Justice Rehnquist 
nor Cronson contend that Justice 
Jackson held these views, but only 
that he asked his clerks to present him 
with arguments on both sides of a dif
ficult case. 

In other words, Justice Rehnquist 
was asked to play devil's advocate. But 
34 years later, the inquisitors want to 
label Justice Rehnquist as the devil. 
Where is the fairness? 

LAIRD VERSUS TATUM 

Another stretching of the truth on 
the rack of these inquisitors concerns 
Justice Rehnquist's decision to hear 
the Laird versus Tatum case. Even the 
inquisitors agree now that Justice 
Rehnquist violated no law in his deci
sion; but they contend it was unethical 
to hear a case when he had a "person
al knowledge of the evidentiary facts" 
before he went on the Court. The in
quisitors base this claim on his testi
mony to Senator Ervin's subcommittee 
in 1971. As current chairman of that 
subcommittee, I have reviewed the 
record and learned that Justice Rehn
quist told Senator Ervin four times 
during that hearing that he lacked 
any "personal knowledge" about Army 

information gathering-the subject of 
the later Laird case. 

The inquisitors have not only 
stretched the truth, they have also 
hauled out their thumbscrews and 
twisted the facts. 

EXTREMISM 

The charge that Justice Rehnquist 
is extreme is just such an instance of 
fact twisting. In fact, Justice Rehn
quist has written more majority opin
ions over the last four terms-73 to be 
exact-than any other Justice. It is 
simply impossible for the Court's lead
ing opinion-writer and consensus
shaper to be "extreme." A study of the 
Court's 20 top civil rights cases of 1986 
shows that Justice Rehnquist voted in 
the mainstream 70 percent of the 
time. Only three other Justices had 
better mainstream ratings. 

Just like the real inquisition, these 
inquisitors were not interested in Jus
tice Rehnquist's faithfulness to the 
Constitution; they were interested in 
whether he agreed with their narrow 
dogmas. They ignore that he wrote 
the leading women's rights case of last 
term and that he consistently votes to 
end proven discrimination. At least 27 
times he has voted for women and mi
norities. This is not enough for them. 
Faithfulness to desegregation is not 
enough for them, they must have total 
obedience to the dogma of racial bal
ance even if it means using quotas, 
busing, and judgment by statistics and 
effects tests. Even if it means ignoring 
the principle of the "color-blind con
stitution" and striking down laws 
passed by the States with no discrimi
natory purpose at all, they must have 
racial balance. 

Justice Rehnquist is no heretic on 
civil rights. He simply reads the Con
stitution and laws as most Americans 
would read them. He believes in a col
orblind constitution and fights genu
ine discrimination wherever it arises. 
He just happens to disagree with the 
real extremists and for that they call 
him "insensitive" and twist the facts. 

The real test of extremism came 
when the inquisitors accused the Jus
tice of extremism because he would 
have allowed Alabama's silent prayer 
to stand in the Jaffree case. The in
quisitors failed to remember that the 
Senate Judiciary Committee had voted 
on that same issue 12 to 6 in favor of 
Justice Rehnquist's position, namely 
in favor of allowing States to have 
silent moments of prayer or reflection. 
This showed that the inquisitors were 
in fact the minority extremists. 

At least the inquisitors have proved 
one thing. With enough time in blur 
memories, the past can be molded to 
mean anything. The best example of 
that was the testimony from Phoenix 
about vote challenging. This testified 
more in the frailities of human 
memory than to anything else. Noth
ing the committee found in 1986 sig-
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nificantly altered the oprmon of the 
same committee in 1971 that "Viewed 
in its entirety, the incident at the very 
most in a case of mistaken identity." 
Of the seven who claimed to have seen 
Justice Rehnquist engage in the com
pletely legal activity of verifying voter 
credentials, five did not know him at 
the time and only identified him from 
newspaper photos in 1971-7 to 9 years 
after the fact. I have heard of hind
sight being 20-20, but this is ridicu
lous. Eight witnesses testified that 
they had never even heard a rumor of 
Justice Rehnquist's involvement in 
any voter improprieties. Inquisitors 
can make any kind of case out of hazy 
memories. 

These inquisitors make us all wish 
that their mouths would be more like 
their minds-closed. 

I mention the primary characteristic 
of the inquisitor, a closed mind, for a 
reason. These inquisitors have over
looked the most relevant facts. They 
have ignored Justice Rehnquist's 15 
years of leadership on the Supreme 
Court. They have ignored the fact 
that the ABA gave Justice Rehnquist 
their highest possible rating for "com
petence, judicial temperament, and in
tegrity." They ignore that his col
leagues and the 180 other judges inter
viewed by the ABA gave him their 
highest marks for integrity and judi
cial ability. 

Instead they distort the truth, twist 
the facts, emphasize rumor, legitimize 
innuendo, and ignore the relevant. 
Moreover they attempt to prolong the 
torture for hours-repeating time and 
again the same unfounded charges in 
the hope that repetition will make 
them sound legitimate. 

Throughout this painful proceeding, 
the inquisitors have searched in vain 
for any inconsistency, crack, or break 
that they might use to justify their 
foreordained verdict-guilty, guilty, 
guilty. I would ask guilty of what? The 
record shows Justice Rehnquist is 
guilty of elevating the rights of vic
tims alongside those of criminals; 
guilty of advocating equal treatment 
of all-not special treatment for some; 
guilty of defending the Constitution as 
it was written. If there is any guilt in 
this proceeding, it is not fairly attrib
uted to Justice Rehnquist. 

This body has one question remain
ing: will it let justice be done or permit 
a Justice to be done in. 

It is the time for the Senate to end 
the Rehnquisition and proceed to a 
fair vote on the merits of this issue. 
Today, September 17, 1986, is the 
199th anniversary of the day that 39 
men at the Convention in Philadel
phia signed the Constitution. It is fit
ting that we choose this day to ap
prove the 16th Chief Justice of the 
United States. It was on this day in 
1787 that George Washington deliv
ered his first official oration to the 
Convention to voice his approval of 

the amended Virginia plan, whose 
sponsor, Edmund Randolph, would 
refuse to sign along with the celebrat
ed George Mason. That split would 
help produce the bill of rights. This is 
an important day in American history. 
It is appropriate to celebrate it with 
this historic constitutional action. I 
urge my colleagues to approve Justice 
Rehnquist as Chief Justice. 

I yield the floor. 
Mr. THURMOND. Mr. President, I 

did not intend to speak further but 
after the opponents have gone so far 
in some of these matters, I feel it nec
essary to keep the record straight to 
make a brief reply to a few of those al
legations that have been made. 

Mr. President, the allegation about 
the polling place incident. The allega
tion is that Justice Rehnquist chal
lenged or harassed minority voters at 
a polling place in Phoenix, AZ during 
the 1960's. 

RESPONSE 

Similar allegations were raised in 
1971. The committee concluded at that 
time that the allegations were wholly 
unsubstantiated, and probably a case 
of mistaken identity. 

Justice Rehnquist acknowledged 
that he was a legal advisor to the Re
publican Party and did visit some pre
cincts in 1962. 

In 1986, the committee expanded its 
investigative effort and invited numer
ous witnesses to testify regarding the 
allegation. 

Only three of the five witnesses tes
tifying against Justice Rehnquist said 
they saw him challenging minority 
voters. Some recognized him as the in
dividual involved several years after 
the incident when they saw his picture 
in the paper. All eight witnesses testi
fying in support of Justice Rehnquist 
said that he did not harass, intimidate, 
or challenge minority voters. 

Judge Vincent Maggiore, the 1962 
Democratic Party chairman for Mari
copa County, testified that Justice 
Rehnquist was not involved in voter 
harassament. 

Judge Thomas Murphy, the 1964 
Democratic Party chairman told the 
committee that he personally investi
gated the allegations about Justice 
Rehnquist and that they were totally 
unfounded. 

A Republican challenger by the 
name of Wayne C. Bentson was in
volved in a disturbance at the Bethune 
Polling Place in 1962. 

Mr. Bentson -admitted to the FBI in 
1962, 1971 and again in 1986 that he 
was the individual involved at the Be
thune Polling Place in 1962. 

A 1962 FBI Report concerning voter 
harassment at the Bethune Polling 
Place refers to Mr. Bentson. Justice 
Rehnquist's name is not even men
tioned. 

A 1962 Phoenix police report con
cerning an instance at Bethune Poll
ing Place refers to Mr. Bentson. Again 

this report does not mention Justice 
Rehnquist's name. 

A 1962 FBI report, the 1962 Phoe
nix, AR Police report, and Mr. Bent
son all acknowledge that Wayne C. 
Bentson was the individual involved in 
the disturbance at the Bethune Poll
ing Place in 1962. 

Although Justice Rehnquist was a 
legal advisor and did visit some pre
cincts, there is no truth to the allega
tion that Justice Rehnquist participat
ed in any voter challenging, harass
ment or intimidation of minority 
voters. 

LAIRD V. TATUM 

ALLEGATION 

Justice Rehnquist was not candid 
with the Judiciary Committee in 1971 
regarding the Laird versus Tatum case 
involving surveillance activities by the 
Department of the Army. 

RESPONSE 

Justice Rehnquist issued a compre
hensive memorandum on October 10, 
1972, detailing his reasons for declin
ing to recuse himself in the Laird 
versus Tatum case. In that memoran
dum Justice Rehnquist reviewed his 
involvement in the case, analyzed the 
disqualification statute and reviewed 
the precedents of the Supreme Court 
on the disqualification of Justices. He 
concluded on this basis that recusal 
was not warranted. 

Justice Rehnquist did not have per
sonal knowledge of the Laird versus 
Tatum case in 1971 when he testified 
before Senator Ervin's Judiciary Sub
committee. The following will indicate 
that fact. Justice Rehnquist stated: 

As you might imagine the Justice Depart
ment, in selecting a witness to respond to 
your inquiries, had to pick someone who 
did not have personal knowledge in every 
field. So I can simply give you my under
standing .... 

Next: 
The Office of the Deputy Attorney Gen

eral . . . advised me or one of my staff as to 
the arrangement with respect to the com
puter print-out from the Army data bank, 
and it was incorporated into the prepared 
statement that I read to the subcommittee. 
I had then and have now no personal knowl
edge of the arrangement, nor so far as I 
know have I ever seen or been apprised of 
the contents of this particular print-out. 
Nex~: 
While it is not altogether clear to me, cer

tainly not from personal knowledge ... the 
extent the army guidelines were actually 
carried out and practiced, it should be ap
parent that the data base used by internal 
security is much more restricted . . . than 
were the guidelines printed in the Congres
sional Record. 

It seems clear that Justice Rehn
quist did not have any personal knowl
edge of the disputed facts in the Laird 
versus Tatum case when he testified 
before Senator Ervin in 1971 and con
sistently acknowledged that fact. 

In 1986, Justice Rehnquist respond
ed to a question from Senator LEAHY 
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on the subject of his analysis of the 
pertinent statute affecting his dis
qualification from this case and any 
second thoughts he might have on 
that position by stating: 

I realize people might disagree with me 
but that was the position I took in that case 
. . . I never thought of it again until these 
hearings, to tell the truth. I have gone back 
and read the opinion, and I think under the 
statute as it was changed after Laird V. 
Tatum; I think there would be probably a 
very strong ground for disqualification. But 
I didn't feel dissatisfied with the way I be
haved under the statute as it then stood. 

It is obvious that the issue raised 
was one of legal analysis, upon which 
reasonable jurists could differ and Jus
tice Rehnquist, himself agreed with 
this fact. However, in no way should 
Justice Rehnquist's actions be con
strued as being improper. He was pru
dent, honest and forthright in his 
statements and that is all we can ever 
ask for. 

CORNELL TRUST 

ALLEGATION 

Justice Rehnquist acted unethically 
in setting up a trust account in 1961 
for his brother-in-law, Harold Dicker
son Cornell, who had been diagnosed 
as having multiple sclerosis. 

RESPONSE 

The trust fund was established by 
Dr. Cornell, Harold's father, with the 
express purpose of providing appropri
ate care for Harold Cornell upon his 
inability to provide for himself. 

It was Dr. Cornell's express wish 
that the trust fund be kept secret 
from Harold Cornell. But Dr. Cornell 
made all of his other children aware of 
the secret trust. 

Justice Rehnquist had no responsi
bilities to administer the trust or pro
vide for its beneficiaries. This was up 
to Harold Cornell's brother, George, 
the trustee. 

George Cornell in accordance with 
his father's wish never disclosed the 
existence of the trust to Harold Cor
nell. However, he did provide money 
from his own personal funds for Har
old's use. The trust fund was never 
violated and was given to Harold 
intact. 

At no time does Harold Cornell 
assert that Justice Rehnquist or 
anyone else took any money from the 
trust fund. 

The claim by Harold Cornell of un
ethical behavior on the part of Justice 
Rehnquist apparently involves noth
ing more than a longstanding family 
dispute by an alienated family 
member. 

The allegation totally lacks merit. 
RESTRICTIVE COVENANTS 

ALLEGATION 

Properties formerly and currently 
owned by Justice Rehnquist, con
tained restrictive covenants which pro
hibited the sale or transfer of these 
properties to certain individuals. 

71-059 0-87-7 (Pt. 17) 

RESPONSE 

Such restrictive covenants in the 
early part of this century were a 
common occurrence. 

Under current law there is no re
quirement to have covenants removed. 

The covenants are unenforceable 
and meaningless on their face. 

The Judiciary Committee in 1971 
was aware of the restrictive covenant 
on his former Arizona property. How
ever, it was appropriately not an issue 
in 1971 during consideration of his 
nomination to be Associate Justice. 

Raising this issue now is nothing 
ll_lOre than an attempt to portray Jus
tiCe Rehnquist as insensitive to certain 
individuals. Nothing could be further 
from the truth. 

Justice Rehnquist has taken steps to 
have the restrictive covenant on the 
Vermont property removed even 
though there is no requirement for 
this action. 

LONE DISSENTER-OUT OF THE MAINSTREAM 

ALLEGATION 

Justice Rehnquist is out of the main
stream of constitutional thought and 
by far the greatest lone dissenter. 

RESPONSE 

This is an undeserved reputation. 
Over the last four terms of the Su

preme Court no Justice has written 
more opinions than Justice Rehnquist. 

The principles of many of Justice 
Rehnquist's earlier lone dissents are 
gaining acceptance with the other Jus
tices in recent terms. 

Justice Stevens remains by far the 
greatest lone dissenter on the current 
Court with 27 solo dissents over the 
last four terms of the Court. 

Justice Rehnquist has proven him
self a leader of majorities one who be
lieves in equal justice f~r all Ameri
cans and there is no reason to think 
that he will not continue to do so as 
Chief Justice. 

JUSTICE JACKSON MEMORANDUM 

ALLEGATION 

Justice Rehnquist expressed his own 
views in a memorandum concerning 
segregation that he wrote as a law 
clerk for Justice Robert H. Jackson in 
1952. 

RESPONSE 

The memorandum was written in 
1952 at the time the Supreme Court 
was considering Brown versus Board 
of Education. 

Justice Rehnquist informed Senator 
Eastland in 1971: 

The memo was prepared by me at Justice 
Jackson's request: it was intended as a 
ro.ugh draft of a statement of his views . . . 
rather than a statement of my views . .. the 
tone of the memo is not that of a subordi
nate submitting his own recommendation to 
his superior ... but is the tone of one equal 
exhorting other equals. 

Donald Cronson, Justice Rehnquist's 
coclerk, stated in 1971: 

It is my recollection that the memo in 
question is my work at least as much as it is 

yours and that it was prepared in response 
to a request from Justice Jackson, who re
quested that a memo be prepared support
ing the proposition that Plessy v. Ferguson 
was correctly decided. The memo support
ing Plessy was typed by you, but a great deal 
o.f its content was the result of my sugges
tions . 

Justice Rehnquist told Senator East
land that he unequivocally and fully 
supported the legal reasoning and the 
rightness from the standpoint of fun
damental fairness of the Brown deci
sion and for anyone to say that he 
thought Plessy versus Ferguson was 
right, was not accurate and was not 
his personal views. 

The matter appears to be totally ir
relevant and without merit. Justice 
Jackson asked for a memo from his 
clerJ:ts and received what he requested. 
Durmg his 15 years on the Court Jus
tice Rehnquist has reviewed countless 
segregation and civil rights cases and 
has never questioned Brown versus 
Board of Education or suggested a 
return to Plessy versus Ferguson. 

Mr. President, as I previously stated 
the Judiciary Committee has thor: 
oughly reviewed all allegations old and 
new and has found nothing that would 
keep Justice Rehnquist from being ele
vated to the position of Chief Justice. 
. ~~e committee also has the respon

Slbihty to determine if Justice Rehn
quist possesses qualities required of a 
Supr~me Court Justice; namely, un
questioned integrity-honesty, incor
ruptibility, fairness, courage-the 
strength to render decisions in accord
ance with the Constitution and the 
will of the people expressed in the 
laws of Congress; compassion-which 
recognizes both the rights of individ
uals and the rights of society in the 
quest for equal justice under the law· 
proper judicial temperament-an un: 
derstanding of, and appreciation for 
o.ur system of government, its separa: 
tion of powers between the Federal 
and State governments. 

0 2110 
Based upon his responses to ques

tions during the hearings, his out
standing qualifications and intellect it 
was determined that Justice Rehn
quist does possess these attributes and 
is overwhelmingly qualified to serve as 
Chief Justice of the United States. 

Mr. President, President Reagan has 
submitted Mr. Rehnquist's name to be 
Chief Justice of the United States. 
The FBI investigated him after he was 
selected for that position. They found 
nothing wrong. They made a thorough 
investigation. 

It came to the Judiciary Committee. 
We made a thorough investigation. We 
spent weeks on it and then we dragged 
out the hearings for week after week 
after week to accommodate the oppo
nents. And yet there was no merit in 
the allegations that were made. 
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The Judiciary Committee has recom

mended overwhelmingly that this man 
be confirmed. It is just not right to 
condemn him in the terms that have 
been used here and to use such phra
seology as has been used. I say it is dis
graceful. 

I urge my colleagues to vote in favor 
of President Reagan's nomination of 
Justice Rehnquist to be Chief Justice 
of the United States. 

Mr. President, questions have been 
raised about vacancies and the pro
spective vacancies on the Supreme 
Court and so forth. 

I ask unanimous consent that a 
letter to me, signed by John R. Bolton, 
Assistant Attorney General, with at
tachments, be printed ln the REcoRD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF LEGISLATIVE AND 

INTERGOVERNMENTAL AFFAIRS, 
Washington, DC. 20530. 

Hon. STROM THURMOND, 
Chairman, Committee on the Judiciary, U.S. 

Senate, Washington, DC. 
DEAR SENATOR THURMOND: This letter is 

written to you as Chairman of the Commit
tee on the Judiciary to discuss the respec
tive powers of the President to nominate, 
and the Senate to confirm, an individual for 
a prospective vacancy on the Supreme 
Court. The Department of Justice has con
sistently maintained that the President has 
the power to nominate, and the Senate has 
the power to confirm, in anticipation of a 
vacancy which shall occur during the Presi
dent's term of office. See, e.g., Department 
of Justice Memorandum re: Power of the 
President to nominate and of the Senate to 
confirm Mr. Justice Fortas to be Chief Jus
tice and Judge Thornberry to be Associate 
Justice of the Supreme Court, July 11, 1968, 
printed in, Hearings before the Committee 
on the Judiciary, United States Senate, 90th 
Cong. 2d Sess .• on Nominations of Abe 
Fortas and Homer Thornberry, Appendix, 
Exhibit 1 0968) <copy attached). 

A prospective vacancy on the Supreme 
Court arises when a Justice announces his 
or her intention to retire on a specific date, 
or upon the qualification of a successor. 1 A 
prospective vacancy also arises when an in
cumbent Justice is nominated for elevation 
to the Chief Justiceship. In any of these in
stances, the President has the power to 
nominate, and the Senate the power to con
firm, in anticipation of the vacancy. This 
practice is entirely compatible with the con
stitutional plan and has been followed on 
numerous occasions. 

As explained in Marbury v. Madison, 5 
U.S. 0 Cranch> 137, 153-157 <1803), the con
stitutional appointment process consists of 
three major steps: < 1> the nomination by 
the President; <2> the Senatorial 'advice and 
consent; and <3> the appointment by the 
President, of which the Commission is 
merely the evidence. Each step is essential 
to assumption of authority by the officer or 

1 28 U.S.C. 37l<b> provides in relevant part: "The 
President shall appoint, and by and with the con
sent of the Senate, a successor to a justice or judge 
who retires." This section does not prescribe the 
procedures or timetable for such appointments. 

Justice, as the case may be. I d. 2 Thus, the 
Constitution clearly permits the President 
to nominate, and the Senate to confirm, a 
successor while the incumbent still holds 
office. Confirmation does not confer any 
rights of the nominee; the President re
mains free to decide that he does not want 
to make the appointment, which is not le
gally completed until the execution of the 
commission. If the President nominates a 
person to be an Associate Justice of the Su
preme Court in anticipation that an incum
bent Justice will be elevated to the Chief 
Justiceship, and the Senate then fails to 
confirm the latter, thereby preventing the 
creation of a vacancy, the appointment, of 
course, cannot go forward. 3 

On several previous occasions, the Presi
dent has simultaneously elevated a sitting 
judge and nominated his replacement. For 
example, Justice Shiras submitted his resig
nation to take effect on February 24, 1903. 
On February 19, President Roosevelt nomi
nated <a> Circuit Judge Day to be Associate 
Justice of the Supreme Court, vice Justice 
Shiras; <b> Solicitor General Richards to be 
Circuit Judge, vice Judge Day; and <c> As
sistant Attorney General Hoyt to be Solici
tor General, vice Solicitor General Rich
ards. All three nominations were confirmed 
on February 23, one day prior to the effec
tive date of Justice Shiras' resignation. 34 
Journal of the Executive Proceedings of the 
Senate, 202, 215 <hereinafter "Journal"). 
More recently, on December 11, 1974, Presi
dent Ford nominated Judge William J. 
Bauer of the Northern District of Illinois to 
replace Judge Otto Kerner on the Seventh 
Circuit. On the same day, the President also 
nominated Alfred Kirkland to the seat va
cated by Judge Bauer's elevation. 116 Jour
nal at 805. 4 

In our view, the President's constitutional 
power to nominate Justices for anticipated 
vacancies is limited only by his term of 
office. A President should not be permitted, 
as a constitutional matter, to make a pro
spective nomination for a vacancy that shall 
occur after his term of office expires be
cause such a power would encroach upon 
the appointment power of his successor. 
However, no such limitation exists, in the 
absence of a specific statutory prohibition, 
where the President nominates an individ
ual for a vacancy which shall occur during 
his term of office. 

For the above reasons, the Department of 
Justice believes that the President may 
nominate, and the Senate may confirm, in
dividuals for anticipated vacancies on the 
Supreme Court which shall occur during 
the President's term of office. We hope this 

2 See also 4 Op. A.G. 217, 219-220 <1843>; 12 Op. 
A.G. 32, 41-42 <1866>; 36 Op A.G. 382, 384-385 
(1931>. 

3 For example, when Justice Fortas• nomination 
to the Chief Justiceship was withdrawn in October 
1978, after the Senate failed to end a filibuster pre
venting a vote on his elevation the prospective va
cancy for which President Johnson had nominated 
Judge Thornberry was eliminated. 

• Moreover, successors to district court judges 
who have been elevated to the court of appeals 
have frequently been nominated while the Senate 
is still considering the nomination of the incum
bent. On December 15, 1970, while the Senate Judi
ciary Committee was considering the nomination of 
Judge Wallace Kent to the Sixth Circuit, President 
Nixon nominated Albert Engel to fill Judge Kent's 
seat on the district court for the Western District 
of Michigan. Judge Kent's elevation was approved a 
few days later. 112 Journal at 680, 682. 

letter alleviates any remaining concerns on 
the part of members of your Committee. 

Sincerely, 

Attachment. 

JoHN R. BOLTON, 
Assistant Attorney General. 

DEPARTMENT OF JUSTICE 
Memorandum re Power of the President to 

nominate and of the Senate to confirm 
Mr. Justice Fortas to be Chief Justice of 
the United States and Judge Thornberry 
to be Associate Justice of the Supreme 
Court 
On June 13, 1968, Chief Justice Warren 

advised President Johnson of his "intention 
to retire as Chief Justice of the United 
States effective at your pleasure." In his 
reply, dated June 26, the President stated, 
"With your agreement, I will accept your 
decision to retire effective at such time as a 
successor is qualified." On the same day 
Chief Justice Warren sent to the President 
a telegram in which the Chief Justice re
ferred to the President's "letter of accept
ance of my retirement," and expressed his 
deep appreciation of the President's warm 
words. 1 

On June 26, the President also submitted 
to the Senate the nominations of Mr. Jus
tice Fortas to be Chief Justice of the United 
States vice Chief Justice Warren, and of 
Judge Thornberry, of the United States 
Court of Appeals for the Fifth Circuit, to be 
Associate Justice of the Supreme Court vice 
Justice Fortas. 114 Cong. Rec. <Daily Ed. 
June 26, 1968) S7834. 

Questions have been raised as to the 
power of the President to make and of the 
Senate to confirm these nominations. The 
primary objection is based upon the asser
tion that there is at present no vacancy in 
the office of Chief Justice, and that nomi
nation and confirmation of Mr. Justice 
Fortas is therefore improper. Secondarily, 
there seems to be an objection that nomina
tion and confirmation of Judge Thornberry 
cannot be accomplished in these circum
stances because the office to which he has 
been named is not yet vacant. 

Neither objection appears to be well 
taken. The terms of Chief Justice Warren's 
retirement, established in the correspond
ence between him and the President, are 
that the Chief Justice's retirement will take 
effect upon the qualification of his succes
sor.2 Judge Thornberry has been nominated 
in anticipation of the elevation of Mr. Jus
tice Fortas. As this nomination will show, it 
is well established that the President has 
power to nominate, and the Senate, power to 
confirm, in anticipation of a vacancy. This 
power exists where it has been agreed that 
retirement of an incumbent Justice or judge 
will be effective upon the qualification of 
his successor. Such power also exists where 
an incumbent Justice or judge is simulta
neously nominated for elevation to a higher 
position. 

1 See Appendix I, Nos. 1-3 for the texts of the let
ters and telegram exchanged betweei1 Chief Justice 
Warren and the President. The letters appear in 4 
Weekly Compilation of Presidential Documents 
1013-14. 

2 The term "qualification" or "qualifies" refers in 
this context to the taking of the two oaths prereq
uisite to holding federal judicial office, <I> the oath 
to support the Constitution required by Article VI, 
clause 3 of the Constitution of all officers of the 
United States, and <2> that required by 28 U.S.C. 
453 of each Justice or judge before performing the 
duties of his office. 
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I. 

It is not unusual for a Justice or judge to 
advise the President of his intention to 
retire and to leave it to the President to pro
pose a timing best suited to prevent an ex
tended vacancy and the resulting disruption 
of the operation of the court on which he 
sits. Nomination of a successor in such cir
cumstances is but one example of the power 
to fill anticipated vacancies. 

The more general power will be analyzed 
below, but it is instructive first to consider 
two directly pertinent instances for which 
documentation is available. 

Mr. Justice Gray of the Supreme Court 
advised President Theodore Roosevelt on 
July 9, 1902, that he had decided to avail 
himself of the privilege to resign at full pay, 
and added: 

" • • • I should resign to take effect im
mediately, but for a doubt whether a resig
nation to take effect at a future day, or on 
the appointment of my successor, may be 
more agreeable to you." 

President Roosevelt's acceptance, two 
days later, contained the following passage: 

"It is with deep regret that I receive your 
letter of the 9th instant, and accept your 
resignation. As you know, it has always been 
my hope that you would continue on the 
bench for many years. If agreeable to you, I 
will ask that the resignation take effect on 
the appointment of you successor. 3 

Mr. Justice Gray died in September, 
before his successor, Mr. Justice Holmes, 
took office <187 U.S. iii>.4 The Memorial 
Proceedings in honor of Mr. Justice Gray 
pointed out that "he submitted his resigna
tion to take effect upon the appointment 
and qualification of his successor. So he 
died in office." See also Lewis, "Great Amer
ican Lawyers." Vol. 8, p. 163. 

More recently, Circuit Judge Prettyman 
advised President Kennedy on December 14, 
1961, that he intended to take advantage of 
the statutory retirement provisions of sec
tion 371<b), Title 28, United States Code, 
and continued: 

"The statute prescribes no procedure for 
retiring; accordingly I simply hereby retire 
from regular active service, retaining my 
office. 

"The statute provides that you shall ap
point a successor to a judge who retires. 
Hence I am sending you this note." 

President Kennedy replied on December 
19: 

"It was with regret that I received the no
tification that you were retiring from 'regu
lar active service.' The way in which you 
phrased your letter left me with no alterna
tive but to accept your decision." 

A few days later, however, President Ken
nedy sent the following additional note to 
Judge Prettyman: 

"As you know, I have announced that I 
intend to fill the vacancy which will be cre
ated when you retire from active service. 
However, I hope you will continue in regu
lar active service on the Court of Appeals 
for the District of Columbia until your suc
cessor S\SSumes the duties of office. Your 
letter does not specifically mention when 
your retirement from regular active service 
takes effect, but I have been informed that 
you have no objection to continuing in your 
present capacity until your successor is 
sworn in. 

'See Appendix I, Nos. 4-5 for the pertinent pas
sages of the Gray-Roosevelt correspondence. 

• The circumstances surrounding the Holmes ap
pointment will be discussed infra. 

"I appreciate your willingness to continue 
for this limited period in order that the 
Court may not be handicapped for any time 
during which a vacancy might otherwise 
exist.'' 

Judge Prettyman replied to the President 
that he was "glad to comply with your pref
erence in respect to the date upon which my 
retirement takes effect. My notice to you 
was purposely indefinite." 5 

Judge J. Skelly Wright was nominated on 
Februray 2, 1962, confirmed on February 28, 
and appointed March 30. He qualified on 
April 16, and Judge Prettyman retired as of 
April15. 

The exchange of communications between 
Chief Justice Warren and the President 
must be understood in the light of these 
precedents. The Chief Justice advised the 
President of his. intention to retire, leaving 
it to the President to suggest terms of re
tirement which would be suitable in allow
ing sufficient time for nomination and con
firmation of a successor without the disrup
tion and over-burdening of the remaining 
Justices which might result from an ex
tended vacancy, in particular such a vacan
cy in the Office of the Chief Justice. The 
President suggested that the Chief Justice's 
retirement should take effect upon the ap
pointment and qualification of his succes
sor. The Chief Justice agreed to this condi
tion. 

It is a condition of retirement that was 
used with respect to the Supreme Court in 
the case of Mr. Justice Gray. It has been 
frequently resorted to in the case of other 
judicial retirements. <For a partial list of re
tirements by federal judges effective upon 
the appointment and qualification of their 
successors, see Appendix II.> 

The effect of this form of retirement is 
that the Chief Justice remains in office 
until the condition occurs; i.e., until his suc
cessor qualifies by taking the oaths of 
office. 

II. 

The power of the President to appoint 
Justices of the Supreme Court, by and with 
the advice and consent of the Senate, is 
specified in Article II, section 2, clause 2 of 
the Constitution. It provides that the Presi
dent shall 

"nominate, and by and with the Advice 
and Consent of the Senate, shall appoint 
Ambassadors, other public ministers and 
Consuls, Judges of the Supreme Court, and 
all other Officers of the United States, 
whose Appointments are not herein other
wise provided for, and which shall be estab
lished by Law • • • ." 

Article II, section 3 provides additionally 
that the President shall "Commission all 
the Officers of the United States." 

As explained in Marbury v. Madison, 1 
Cranch 137, 153-157 (1803), the Constitu
tional appointment process consists of three 
major steps: The nomination by the Presi
dent; the Senatorial advice and consent 
<confirmation>: and the appointment by the 
President, of which the Commission is 
merely the evidence. See also 4 Op. A.G. 
218, 219-220. 

There is no indication in this early analy
sis of the constitutional appointment proc
ess that a matured vacancy is a necessary 
prerequisite. Nomination and confirmation 
to fill anticipated vacancies are consistent 
with the constitutional plan, and have been 
frequent occurrences in our history. 

5 See Appendix I, Nos. 6-9 for the pertinent pas
sages of the Kennedy-Prettyman correspondence. 

It should be noted that anticipated vacan
cies may be grouped into two categories: 
First, those that will take effect on a day 
certain; e.g., when a resignation is submitted 
as of a specific date, or a statutory term is 
about to expire. Second, those that will take 
effect upon fulfillment of a condition; e.g., 
when the removal or elevation of the incum
bent takes effect, or the appointment and 
qualification of his successor. Nothing in 
the Constitution prevents advance nomina
tion and confirmation to fill either category 
of anticipated vacancies. Logic and experi
ence, running from the earliest years of the 
Republic to the present, support this con
clusion. 

If the Senate's power to confirm were con
ditioned on the present effectiveness of the 
vacancy, there would continually be gaps in 
the holding of important offices. In all 
cases, nomination, confirmation and ap
pointment would have to wait until the in
cumbent leaves office. Interruptions in the 
discharge of public business would necessar
ily result. The needs of prudent administra
tion suggest the unsoundness of a constitu
tional interpretation that would force this 
result upon every resignation or retirement 
of Presidential appointees. 

As a matter of fact, from the earliest 
years the Senate has exercised the power to 
confirm nominations to offices in which a 
vacancy in the near future is anticipated to 
take effect, by action of the incumbent or of 
the President, as the case may be. The first 
volume of the Executive Journal of the 
Senate, covering the years from 1789 to 
1805, gives instances in which the Senate 
confirmed nominees in the following situa
tions: To fill a vacancy to be created by the 
promotion of the incumbent; to replace an 
official who desired to be recalled; to 
rename an officer whose term was about to 
expire; to replace an official who had re
signed as of a day certain; and to replace an 
official about to be superseded. <For details 
as to these nominations, see Appendix III.> 

This practical interpretation of the Con
stitution by the early Presidents and the 
Senate has been judicially supported in a 
number of Supreme Court decisions holding 
that an officer who serves at the pleasure of 
the President is ousted from his office when 
the President appoints a successor by and 
with the advice and consent of the Senate. 
McElrath v. United States, 102 U.S. 426; 
Blake v. United States, 103 U.S. 227, 237; 
Mullan v. United States, 140 U.S. 240, 245. 
These rulings clearly presuppose that the 
Senate has the power to confirm a nomina
tion while the incumbent is still in office. 

The history of the Supreme Court con
tains several examples of actions, by Presi
dents and the Senate, to fill positions of 
Justices and the Chief Justice in advance of 
the effective date of the resignation or re
tirement of the incumbent: 

1. Mr. Justice Grier submitted his resigna
tion on December 15, 1869, to take effect on 
February 1, 1870. President Grant nominat
ed Edwin M. Stanton in his place on Decem
ber 20, 1869. Stanton was confirmed and ap
pointed the same day, and his commission 
read to take effect on or after February 1. 
However, due to his death on December 24, 
Stanton never ascended to the Bench. See 
Warren, "The Supreme Court-United 
States History" <1937 Edition> Vol. 2, pp. 
504,506. 

2. Mr. Justice Gray resigned on July 9, 
1902, effective on the appointment of his 
successor <see supra, pp. 4-5). On August 11, 
the newspapers announced that Oliver Wen
dell Holmes had been "appointed" to sue-
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ceed Mr. Justice Gray. Bowen, "Yankee 
from Olympus," 346. President Roosevelt 
had in fact on that day given Holmes a 
recess commission, which subsequently was 
canceled. Holmes, who then was Chief 
Judge of the highest court of Massachu
setts, apparently did not want to serve with
out prior confirmation by the Senate. 
"Holmes-Pollock Letters," Vol. I, p. 103.6 

As shown above, Mr. Justice Gray died on 
September 15. The President nominated 
Holmes on December 2, the day after the 
Senate reconvened. The nomination was 
confirmed two days later. "Journal of the 
Executive Proceedings of the Senate," Vol. 
XXXIV, pp. 5, 21. There can be no question 
but that President Roosevelt would have 
submitted the Holmes nomination to the 
Senate prior to Justice Gray's death, had 
the Senate then been in session. 

3. Mr. Justice Shiras submitted his resig
nation to take effect on February 24, 1903. 
On February 19, President Roosevelt nomi
nated <a> Circuit Judge Day to be Associate 
Justice of the Supreme Court, vice Mr. Jus
tice Shiras; <b> Solicitor General Richards 
to be Circuit Judge, vice Judge Day; and (c) 
Assistant Attorney General Hoyt to be So
licitor General, vice Solicitor General Rich
ards. All three nominations were confirmed 
on February 23, one day prior to the effec
tive date of Justice Shiras' resignation. 
"Journal of the Executive Proceedings of 
the Senate," Vol. XXXIV, pp. 202, 215. 

4. On September 1, 1922, Associate Justice 
Clarke tendered his resignation as of Sep
tember 18. On September 5, President Har
ding nominated George Sutherland to suc
ceed Mr. Justice Clarke. The Senate con
firmed his nomination on the same day. 260 
U.S. iii. The records of the Department of 
Justice indicate that Justice Sutherland's 
commission was dated September 5, "com
mencing September 18, 1922." 

5. On June 2, 1941, Chief Justice Hughes 
announced that he would retire from active 
service on July 1. 313 U.S. iii. On June 12, 
President Franklin D. Roosevelt nominated 
Associate Justice Stone to be Chief Justice, 
and Attorney General Robert H. Jackson 
"to be an Associate Justice of the Supreme 
Court, in place of Harlan F. Stone, this day 
nominated to be Chief Justice of the United 
States." 87 Cong. Rec. 5097. The Senate 
confirmed Chief Justice Stone's nomination 
on June 27, and Associate Justice Jackson's 
nomination on July 7. 314 U.S. iv. 7 

These precedents relating to Supreme 
Court appointments thus show instances in 
which the Senate confirmed judicial nomi
nations which were made in anticipation of 
a vacancy, either where a resignation or re
tirement was to take effect on a day certain 
<Stanton; Day; Sutherland; Stone>, or where 

e See also a letter of August 21 , 1902 from Presi
dent Roosevelt to Holmes: "After consulting one or 
two people, I feel that there is no necessity why 
you should be nominated in the recess. Accordingly 
I withdraw the recess appointment which I sent 
you, and I shall not send you another appointment 
until you have been confirmed by the Senate, 
which I think will be two or three days after it 
meets. Meanwhile, I strongly feel that you should 
continue as Chief Justice of Massachusetts." 

7 Chief Justice Stone took his oath on July 3 <314 
U.S. iv>. but the delay in Justice Jackson's confir
mation until July 7 had no relation to that fact. 
The Jackson hearings, which commenced on the 
same day as the Stone hearings, took place over 
several days, June 21-30, and the Judiciary Com
mittee reported on the nomination June 30. On the 
same day the Jackson confirmation by arrangement 
was put over until the next session for conducting 
substantial business of the Senate, which was July 
7. 87 Cong. Rec. 5,701, 5756, 5759 0941>. 

the nomination was vice an Associate Jus
tice nominated to be Chief Justice <Jackson> 
or vice a judge nominated to be a Justice 
<Richards). 8 

As noted earlier, in recent years a very siz
able number of federal judges have retired 
subject to the appointment and qualifica
tion of their successors. The Senate has con
firmed their successors in the same way it 
acts on other nominations which are sub
mitted in anticipation of a vacancy. <See ex
amples in Appendix II.> The same is true of 
the situations, very frequent in the lower 
Federal courts, in which nominations have 
been made and confirmed to replace incum
bent judges being elevated to higher posts 
at the same time. Thus, acceptance of the 
assertion that the Senate lacks the power to 
confirm Mr. Justice Fortas on account of 
the condition affecting the timing of Chief 
• Justice Warren's retirement, or that it lacks 
the power to confirm Judge Thornberry at 
this time to replace Justice Fortas, would 
create serious doubt about the validity of 
the appointments of a sizable portion of the 
Federal judiciary. 

There is nothing inconsistent with the 
Constitution in the practice of anticipatory 
and confirmation in the present circum
stances. To the contrary, this practice is 
sanctioned by the Constitution and the ex
perience under it throughout our history. 
As President Kennedy wrote to Judge Pret
tyman in 1961, it has the beneficial effect 
that the "Court may not be handicapped for 
any time during which a vacancy might oth
erwise exist." 

APPENDIX I 
1. Letters from Chief Justice Warren to 

President Johnson, dated June 13, 1968: 
a. MY DEAR MR. PRESIDENT: Pursuant to 

the provisions of 28 U.S.C., Section 371<B>, I 
hereby advise you of my intention to retire 
as Chief Justice of the United States effec
tive at your pleasure. 

Respectfully yours, 
EARL WARREN. 

b. MY DEAR MR. PRESIDENT: In connection 
with my retirement letter of today, I desire 
to state my reason for doing so at this time. 

I want you to know that it is not because 
of reasons of health or on account of any 
personal or associational problems, but 
solely because of age. I have been advised 
that I am in as good physical condition as a 
person of my age has any right to expect. 
My associations on the court have been cor
dial and satisfying in every respect, and I 
have enjoyed each day of the fifteen years I 
have been here. 

The problem of age, however, is one that 
no man can combat and, therefore, eventu
ally must bow to it. I have been continuous
ly in the public service for more than 50 
years. When I entered the public service, 
150 million of our 200 million people were 
not yet born. I, therefore, conceive it to be 
my duty to give way to someone who will 

8 Recently, in connection with a nomination ele· 
vating a judge to a higher court and a simulta
neously submitted nomination designed to fill the 
vacancy caused by that elevation, the Senate con
firmed the judge who was to fill the vacancy ahead 
of the one who was to be elevated. These were the 
nominations, dated October 6, 1966, of John Lewis 
Smith, Jr., Chief Judge of the District of Columbia 
Court of General Sessions, to the United States 
District Court for the District of Columbia, and of 
Harold H. Greene, vice the elevation of Judge 
Smith. 112 Cong. Rec. 25524. The confirmation of 
Judge Greene occurred on October 18, 1966, and 
that of Judge Smith on October 20. 112 Cong. Rec. 
27397. 28086. 

have more years ahead of him to cope with 
the problems which will come to the Court. 

I believe there are few people who have 
enjoyed serving the public or who are more 
grateful for the opportunity to have done so 
than I. I take leave of the Court with the 
warmest of feelings for every member on it 
and for the institution which we have joint
ly served in the years I have been privileged 
to be part of it. 

With my very best wishes for your contin
ued good health and happiness. 

Sincerely, 
EARL WARREN. 

2. Letter from President Johnson to Chief 
Justice Warren dated June 26, 1968: 

MY DEAR MR. CHIEF JusTicE: It is with the 
deepest regret that I learn of your desire to 
retire, knowing how much the nation has 
benefited from your service as Chief Justice . 
However, in deference to your wishes, I will 
seek a replacement to fill the vacancy in the 
office of Chief Justice that will be occa
sioned when you depart. With your agree
ment, I will accept your decision to retire ef
fective at such time as a successor is quali
fied. 

You have won for yourself the esteem of 
your fellow citizens. You have served your 
nation with exceptional distinction and de
serve the nation's gratitude. 

Under your leadership, the Supreme 
Court of the United States has once again 
demonstrated the vitality of this nation's in
stitutions and their capacity to meet with 
vigor and strength the challenge of chang
ing times. The Court has acted to achieve 
justice, fairness, and equality before the law 
for all people. 

Your wisdom and strength will inspire 
generations of Americans for many decades 
to come. 

Fortunately, retirement does not mean 
that you will withdraw from service to your 
nation and to the institutions of the law. I 
am sure that you will continue, although re
tired from active service as Chief Justice, to 
respond to the calls which will be made 
upon you to furnish continued inspiration 
and guidance to the development of the rule 
of law both internationally and in our own 
nation. Nothing is more important than this 
work which you undertook so willingly and 
have so well advanced. 

Sincerely, 
LYNDON B. JOHNSON. 

3. Telegram from Chief Justice Warren to 
President Johnson, dated June 26, 1968: 
The President, 
The White House, 

DEAR MR. PRESIDENT: My secretary has 
read to me over the phone your letter of ac
ceptance of my retirement. I am deeply ap
preciative of your warm words, and I send 
my congratulations to you on the nomina
tions of Mr. Justice Fortas as my successor 
and of Judge Homer Thornberry to succeed 
him. Both are men of whom you can well be 
proud, and I feel sure they will add to the 
stature of the Court. 

EARL WARREN. 
4. Letter from Mr. Justice Gray to Presi

dent Theodore Roosevelt, dated July 9, 
1902: 

DEAR MR. PRESIDENT: Being advised by my 
physicians that to hold the office of Justice 
of the Supreme Court for another term may 
seriously endanger my health, I have decid
ed to avail myself of the privilege allowed 
by Congress to judges of seventy years of 
age and who have held office more than ten 
years. I should resign to take effect immedi
ately, but for a doubt whether a resignation 
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to take effect at a future day, or on the ap
pointment of my successor, may be more 
agreeable to you. 

Wishing that the first notice of my inten
tion should go to yourself, I have not as yet 
mentioned it to any one else. 

Very respectfully and truly yours 
HORACE GRAY. 

5. Letter from President Roosevelt to Mr. 
Justice Gray, dated July 11, 1902: 

MY DEAR JuDGE GRAY: It is with deep 
regret that I received your letter of the 9th 
instant, and accept your resignation. As you 
know, it has always been my hope that you 
would continue on the bench for many 
years. If agreeable to you, I will ask that the 
resignation take effect on the appointment 
of your successor. 

It seems to me that the valiant captain 
who takes off his harness at the close of a 
long career of high service faithfully ren
dered, holds a position more enviable than 
that of almost any other man; and this pos
tion is yours. It has been your good fortune 
to render striking and distinguished service 
to the whole country in certain crises while 
you have been on the court-and this in ad
dition of course to uniformly helping shape 
its action so as to keep it up on the highest 
standard set by the great constitutional ju
rists of the past. I am very sorry that you 
have to leave, but you go with your honors 
thick upon you, and with behind you a 
career such as few Americans have had the 
chance to leave. 

With warm regards to Mrs. Gray, believe 
me, 

Faithfully yours, 
THEODORE ROOSEVELT. 

6. Letter from Judge Prettyman to Presi
dent Kennedy, dated December 14, 1961: 

DEAR MR. PRESIDENT: On October 17th 
last, I had been on the court sixteen years. 
In August I was seventy years old. Being 
thus qualified I wish to take advantage of 
the statute <Sec. 37Hb> of Title 28, U.S. 
Code) which says a judge with such qualifi
cations "may retain his office but retire 
from regular active service". The statute 
prescribes no procedure for retiring; accord
ingly I simply hereby retire from regular 
active service, retaining my office. 

The statute provides that you shall ap
point a successor to a judge who retirees. 
Hence I am sending you this note. 

With great respect I have the honor to be 
Yours sincerely, 

E. BARRETT PRETTYMAN. 
7. Letter from President Kennedy to 

Judge Prettyman, dated December 19, 1961: 
DEAR JUDGE PRETTYMAN: It was with regret 

that I received the notification that you 
were retiring from "regular active service." 
The way in which you phrased your letter 
left me with no alternative but to accept 
your decision. 

I was pleased, however, that you were re
taining your office and would be available to 
continue your distinguished service on the 
Bench. Your record for justice and human
ity, your efforts in behalf of more efficient 
administration of the law, and your legacy 
of sound precedent entitle you to some re
laxation from the demands of regular active 
service. 

I am happy that you have elected to con
tinue in the capacity of chairman of the Ad
ministrative Conference. I am looking for
ward to receiving the recommendations and 
suggestions which flow from the meetings 
of the Conference. It seems to me that this 
offers an opportunity to make a major con
tribution toward the improvement of the 
regulatory agency procedures. Under your 

leadership I am sure that the Conference 
will take advantage of that opportunity. 

With every good wish, I am 
Sincerely yours, 

JoHN F. KENNEDY. 
8. Letter from President Kennedy to 

Judge Prettyman, dated December 26, 1961: 
DEAR JuDGE PRETTYMAN: As you know, I 

have announced that I intend to fill the va
cancy which will be created when you retire 
from active service. However, I hope you 
will continue in regular active service on the 
Court of Appeals for the District of Colum
bia until your successor assumes the duties 
of office. Your letter does not specifically 
mention when your retirement from regular 
active service takes effect, but I have been 
informed that you have no objection to con
tinuing in your present capacity until your 
successor is sworn in. 

I appreciate your willingness to continue 
for this limited period in order that the 
Court may not be handicapped for any time 
during which a vacancy might otherwise 
exist. 

Sincerely, 
JoHN F. KENNEDY. 

9. Letter from Judge Prettyman to Presi
dent Kennedy, dated January 2, 1962: 

MY DEAR MR. PREsiDENT: I have your note 
of December 26th. I am glad to comply with 
your preference in respect to the date upon 
which my retirement takes effect. My notice 
to you was purposely indefinite. I shall 
advise the keepers of the records to enter 
my retirement upon the date when my suc
cessor qualifies. 

May I take advantage of this opportunity 
to express to you my deep appreciation of 
your generous remarks regarding my serv· 
ice. 

With great respect. 
Yours sincerely, 

E. BARRETT PRETTYMAN. 

APPENDIX II 
By letter dated February 24, 1968, Judge 

Wilson Warlick, North Carolina, Western, 
retired effective upon the appointment and 
qualification of his successor. James McMil
lan was nominated on April 25, appointed 
June 7, and entered on duty June 24. Judge 
Warlick retired June 23. 

By letter dated March 30, 1967, Judge 
Frank M. Scarlett, Georgia, Southern, re
tired effective upon the appointment and 
qualification of his successor. To date no 
one has been appointed and he is still on 
the bench in regular service. 

By letter dated November 28, 1966, Judge 
Frank A. Hooper, Georgia, Northern, re
tired effective upon the appointment and 
qualification of his successor. Newell Eden
field was nominated May 24, 1967, appoint
ed June 12, and entered on duty June 30. 
Judge Hooper retired June 29. 

By letter dated September 21, 1965, Judge 
William G. East, Oregon, retired effective 
upon the appointment and qualification of 
his successor. Robert Belloni was nominated 
February 21, 1967, appointed April 4, and 
entered on duty April 10. Judge East retired 
April9. 

By letter dated March 12, 1965, Judge Wil
liam C. Mathes, California, Southern, re
tired effective upon the appointment and 
qualification of his successor, or not later 
than June 30, 1965. Irving Hill was nominat
ed May 18, appointed June 10, and entered 
on duty June 25. Judge Mathes retired June 
9. 

By letter dated February 19, 1964, Judge 
Walter M. Bastian, D. C. Circuit, retired ef
fective upon the appointment and qualifica-

tion of his successor. Edward A. Tamm was 
nominated March 1, 1965, appointed March 
11, and entered on duty March 17. Judge 
Bastian retired March 16. 

By letter dated March 26, 1963, Judge 
David W. Ling, Arizona, retired effective 
upon the appointment and qualification of 
his successor. C. A. Muecke was nominated 
August 17, 1964, appointed October 1, and 
entered on duty October 12. Judge Ling re
tired October 11. 

A number of other instances early in this 
century of retirements to be effective upon 
the appointment and qualification of the 
successor have been assembled from incom
plete records of the Department of Justice. 
It is believed that in these cases the succes
sor was appointed between the date of the 
announcement of retirement as shown in 
the second column and the effective date of 
retirement as shown in the third column. 

Name and Court 

Benedict. Charles, New York, E ......... . 
Brown, Addison, New York, S ...... . 
Baker, John, Indiana ................................................ . 
Hallett, Moses, Colorado .......................................... . 
lockren, Wm., Minnesota .................................. ... ... . 

*~~\:~~:~ir~~~~~~:::E:::::::::: : ::::::: : :::::::::::::: 
~ey~!;~.'. ~ewCa~o~fn~.::::::::::: : : : : : ::: : :::: :: :::::::::: : : 
r:~:oJ~m~r~~~s~n~~~:::::::::::::::::::: : ::::::: : :::: 
Peele, Stanton, Court of Claims ..... . 
Stuart, Thomas, Hawaii 
Whitney, Wm., Hawaii ..... ... .................... . 
Shepherd, Seth, D.C. Ct. Appeals 
Oyer, David, Missouri, E. ..................... .. ................ . 
Batts, Robert, Fifth Circuit 
Davis, John, New Jersey ...... . 
Riner, John, Wyoming .......................................... . 
Rudkin, Frank, Washmgton ................. . 
Anderson, Albert, Seventh Circuit .... . 

APPENDIX III 

Announce
ment of 

retirement 

5/26/97 
7/1/01 

11/8/02 
4/7/06 
4/3/08 
1/8/09 

3/15/09 
6/14/09 
6/6/10 

4/18/11 
1/24/12 
7/9/12 
1/2/13 
8/8/16 

1/25/17 
5/1/17 

5/15/19 
8/22/19 
6/5/20 

10/13/21 
1/17/23 

10/31/29 

Effective 
date of 

retirement 

7/20/97 
9/3/01 

12/18/02 
5/1/06 

7/11/08 
2/8/09 

5124/09 
7/1/09 

7/10/10 
6/14/11 
7/8/12 
9/2/12 

2/11/13 
11/23/16 
3/19/17 
9/30/17 
11/3/19 
4/9/20 

6/12/20 
10/31/21 
1/18/23 
11/6/29 

Examples in Vol. I of the Journal of the 
Executive Proceedings of the Senate, of 
Senatorial Confirmations in Anticipation of 
a Vacancy. 

I. Nominations vice an incumbent who is 
being elevated at the same time. 

December 21, 1976, p. 216. 1 

I nominate the following persons to fill 
the offices annexed to their names, respec
tively, which became vacant during the 
recess of the Senate: 

• • • • 
Jonathan Jackson, of Massachusetts, to be 

Supervisor for the district of Massachusetts, 
vice Nathaniel Gorham, deceased. 

John Brooks, of Massachusetts, to be In
spector of Survey No. 2, in the district of 
Massachusetts, vice Jonathan Jackson, ap
pointed Supervisor. 

Samuel Bradford, of Massachusetts, to be 
Marshal for the district of Massachusetts, 
vice John Brooks, appointed Inspector of 
Survey No.2, in that district. 

• • • • 
Confirmed December 22, 1796, p. 217. A 

number of similar nominations and confir
mations took place in February, 1801, in 
connection with the staffing of the circuit 
courts. pp. 381-385. 

II. Nominations vice incumbents who 
desire to be relieved of their duties. 

May 19, 1796, p. 209 

1 The page numbers refer to the pages of Volume 
I of the Journal of the Executive Proceedings of 
the Senate. 
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I nominate Rufus King, of New York, to 

be Minister Plenipotentiary of the United 
States at the Court of Great Britain, in the 
room of Thomas Pinckney, who desires to 
be recalled. 

David Humphreys, of Connecticut, to be 
the Minister Plenipotentiary of the United 
States at the Court of Spain; William Short, 
the resident Minister to that Court having 
desired to be recalled. 

Confirmed, May 20, 1796, p. 209. 
III. Nominations to fill terms about to 

expire. 
1. January 10, 1798, p. 258 
I nominate the following persons to be 

Marshals of the United States; 
John Hobby, for the District of Maine; 

Philip B. Bradley, for the district of Con
necticut; Thomas Lowry, for the district of 
New Jersey; Samuel McDowell, Jr., for the 
district of Kentucky: each for the term of 
four years, to commence on the twenty
eighth of January, current, when their 
present terms will expire. 

Confirmed, January 12, 1798, p. 258. 
2. December 9, 1799, p. 325 
I nominate • • • David Mead Randolph 

the present Marshal of the District of Vir
ginia, for the term of four years, to com
mence on the 15th instant when his existing 
commission will expire. 

Name of nominee Date of nomination 

Confirmed, December 6, 1799, p. 326. 
3. February 4, 1803, p. 441 
I nominate • • • William Henry Harrison, 

to be Governor of the Indiana Territory 
from the 13th day of May next, when his 
present commission as Governor will expire. 

Confirmed February 8, 1803, p. 442. 
IV. Nominations to fill vacancy which will 

be caused by a resignation on a future day 
certain. 

May 7, 1800, p. 352 
I nominate the Honorable John Marshall, 

Esq. of Virginia, to be Secretary of the De
partment of War, in the place of the Honor
able James McHenry, Esq., who has request
ed that he may be permitted to resign, and 
that his resignation be accepted to take 
place on the first day of June next. 

May 12, 1800, p. 353 
I nominate the Honorable John Marshall, 

Esq., of Virginia, to be Secretary of State, in 
place of the Honorable Timothy Pickering, 
Esq. removed. 

The Honorable Samuel Dexter, Esq. of 
Massachusetts, to be Secretary of the De
partment of War, in the place of the Honor
able John Marshall, nominated for promo
tion to the Office of State. 

Confirmed, May 13, 1800, p. 354 
V. Nomination to fill office, the incum

bent of which is to be superseded. 

I. NOMINATIONS IN ELECTION YEAR: BEFORE ELECTION 

Disposition of nomination 

December 23, 1799, p. 329 
I nominate Ambrose Gordon, of Georgia, 

to be Marshal of the district of Georgia, in 
the place of Oliver Bowen, to be superseded. 

Confirmed, December 24, 1799, pp. 329-
330. 

NOMINATIONS OF SUPREME COURT JUSTICES IN ELECTION 
YEARS 1 

Before election in election year 

Total 
nomi

nations 
Con

firmed 

(see table 1) .................................. 15 11 
Between election and inauguration 

of different President (see table 
II) .................................................. 15 2 9 

Nominations other than above C<~te-
gories ...... .............. ................ ....... 96 3 85 

Withdrawn. 
Reject- postponed, 

ed or not 
acted upon 

-------------------
Total .......... ................................ 126 105 12 

1 Includes the period between Jan. I of an election year and the 
inauguration date of the following year. 

2 Includes Stanley Matthews, the relevant dates of whose nomination and 
confirmation are as follows: Nominated- Jan. 26, 1881; not acted upon when 
Senate adjourned Mar. 3, 1881; resubmitted-Mar. 14, 1881; confirmed-Dec. 
20, 1881. 

17;r~at~et.'l~~ ~:K~enr~~:. ~8~erm3 ; =:\~;-~~ar.2t 
1793; confirmed-Mar. 4, 1793. 

Nominating President and Succeeding President and 
party party 

~~~ ~~n~_:::::::::::::::::::::: 1:~: ~~: lm .:.:::::::::::::::::::::::::::::::::::::::::::::::::::::: .......... ::::::::::::::::::::::::::::::::: ~~;: 1:~: ~~ : lm: .. ~~~~ .. ~~: .. ~.' ... ~~~~.::::::::::::::::::::: ...................... ~~~~~-~-~: .. ~.~~~~i-s~_:::::::::::: Adamtc,Federalist. 
Oliver Ellsworth ....................... Mar. 3, 1796...................................................... .. ............................. Confirmed Mar. 4, 1796 ....................................................... .......... .. .................. .. .... do............................ Do. 
William Johnson ...................... Mar. 22, 1804 .............................................................................................. Confirmed Mar. 24, 1804 ............. ................... ............................................... Jefferson, Democrat- Jefferson, Democrat-

Republican. RepubliC 

:O~~in~rk&iiiOzii·:::::::::::::: }~ l~. m~·:::::: : : ::: ::::::::::::::::::::::::::::::::::::::::::::::: : ::::::: :: :::::::::::::::::::::::::::::::: ~~:= f~. ~~·. mt:::: ::::::::::::::::::::::::::: ............. :::::::::::::::: .. :::::::::::::::::: Hrov~. Re~ican .................. Roosevelt, Democrat. 
Wilham Brennan ...................... Oct. 15, 1956 recess appt. Jan. 14, 1957 (after election) .............................. Confirmed Mar. 19, 1957..... .... ............................... .. ...... Eisenhower, Republican ......... Eisenhower. Republican. 

1 Nominated as Chief Justice; had been Associate Justice since 1789. 

II. NOMINATIONS BETWEEN ELECTION AND INAUGURATION OF DIFFERENT PRESIDENT 

Nominating President and Succeeding President and 
party partry Date of nomination Disposition of nomination Name of nominee 

John Jay .................................. Dec. 18, 1800 ......................................... .. .. .......... Confirmed Dec. 19, 1800, declined Jan. 2, 1801 ........ ........................ Adams, Federalist...... .. .. ....... Jefferson. Democrat
Republit.'ln. 

John Marshall ........................ Jan. 20, 1801 .................................................................................................... Confirmed Jan. 27, 1801... ............................................... ..... ................................... do .......................... Do 

~~~ :~_::::::::::::::::: :: ~: ~~·~~~~~-:::: ::: :::: .. ::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ~= ~~-. 1~· ~1~~~deeifneii .. laier .. iii·sa-m-e .. ;noo!h·:::::::::::::::::::::::::::::::::::: 1~:,m&r!'r~~-~~-~-::: ~~ie~rat. 
John Catron ............................. Mar. 3, 1837 .................. ......................................................................... ........... Confirmed Mar. 8, 1837 ........................................................................................... do .......................... Do 

t~J~~:::::::::::::::::::::::: ~ t:::l~::::::::::::::::::::::::::::::::::::::: : ::: : ::: : ::::::::::::::::::::::::::::::::::::::::::::::::::::: ~~~ r~- tfiiir~i:i~~r.~~~ ::~~:::j::: !~~~::::::::::::::::::::::::::::::::::::::::::: !:~~[~~~:-~;:~ :::::::::::::: ~~:~n:~i. 

William B. Woods ................... Dec. 15, 1880 .................................................................................................... Confirmed Dec. 21, 1880 ................................................................................... Hayes, Republican ...... ............. Garfteld, Republican. 

Note: Includes these special c.1ses: (2) Roger B. Taney: Nominated as Associate Judge-Jan. 15, 1835; postponed-Mar. 3, 1835; nominated as Chief Justice-Dec. 28, 1835; confirmed-Mar. 15. 1836. (3) Edwin M. Stanton: 
Nominated-Dec. 20, 1869; confirmed-same day; oM!d-Dec. 24, 1896-without ever taking seat on Court. 

Mr. THURMOND. Mr. President, in 
closing, I wish to take this opportunity 
to express my appreciation to the Re
publican Senators who supported this 
nomination and voted for cloture 
today. I would also like to thank Sena
tor ORRIN HATCH for his splendid work 
on this nomination. Every Republican 

Senator on this floor voted for him. 
Not a single one voted against him. 

I wish to commend the able majority 
leader for what he has done to get this 
nomination up and for speaking on it 
forcefully. We are very indebted to 
him. 

I wish to commend Senator STENNIS, 
who has been a judge himself from 
Mississippi. No one in the Senate is re
spected more than Judge STENNIS, 
who not only voted here for cloture 
and who is going to support the nomi
nation, but who spoke out for him and 
I commend him. He is acting in a non-
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partisan way, as we Senators should 
act on nominations, regardless of who 
is the President. 

I wish to commend Senator HEFLIN, 
Senator LoNG, and the other Demo
cratic Senators who supported this 
nomination, at least in voting for clo
ture today. 

I wish to especially commend Sena
tor DECONCINI who did a great deal of 
work on this nomination. He is in the 
Democratic Party. His address here on 
this subject is one of the finest I have 
heard on nominations since I have 
been in the Senate. 

I would also like to take this oppor
tunity to commend Duke Short, the 
chief investigator of the Judiciary 
Committee, and his investigator, 
Frank Klonoski, for the fine job they 
did investigating this nominee and for 
all that they have done to assist in 
this matter. 

I wish to commend Jack Mitchell, 
Mark Goodin, and Melissa Nolan; Paul 
Morgan, of the Library of Congress; 
and Randy Rader, from Senator 
HATCH's staff; and others whose names 
I will not mention at this time. We ap
preciate their fine cooperation. 

This is a nomination, Mr. President, 
that, when it was sent to the Senate 
and on to the committee, should have 
sailed right through. Instead of that, 
it has taken weeks and weeks and 
weeks. We just wasted a lot of time 
here. When it came to the Senate, it 
should have sailed through. 

It is just amazing to me the allega
tions they brought up here, especially 
after we answered them and explained 
them and after witnesses appearing 
before the committee did that. Yet, 
they go on and on and on. 

Mr. President, I hope the time has 
now come when we can get to a vote 
and get the matter settled once and 
for all. 

I wish to thank the distinguished 
ranking member, the distinguished 
Senator from Delaware, for the cour
tesies that he has extended to the ma
jority in this matter. I thank him for 
that. 

Mr. BIDEN. I thank my colleague, 
especially in light of his concluding re
marks. 

Mr. THURMOND. Mr. President, I 
think we are about ready to vote. I 
hope all Senators are here and they 
will cast their vote in favor of Mr. 
Rehnquist. The fight is over now. 
There is no use to continue it. 

Someone said of the opposition that 
some of them were going on and on be
cause they wanted to intimidate him 
and try to get him, if he is confirmed, 
to be more liberal. That is ridiculous 
allegation. 

Mr. Rehnquist is what he is. He 
always has been. I think he is going to 
hand down decisions and call them 
just as he sees them-and that is what 
he should do-regardless of what 
people think. That is the reason we 

have an independent court. They do 
not have to come up for renomination 
and reappointment. They are appoint
ed for life. They are independent. 

I commend Justice Rehnquist for 
the great job he has done for 15 years 
and hope he will have 15 more years, 
or double that, on the Supreme Court 
after he has been confirmed. 

The PRESIDING OFFICER. Is 
there further debate? 

Mr. MELCHER. Mr. President, I 
have been concerned that Justice 
Rehnquist's previous action in politi
cal campaigns in Arizona aided and 
abetted tactics to challenge unlawfully 
black voters. Rehnquist's direct in
volvement is unclear, and he now testi
fies to deplore those tactics. 

I do not pass judgment on his nomi
nation on that basis. 

Nor do I pass judgment on his nomi
nation on the basis of his evident, con
sistent conservative philosophy. That 
conservative philosophy and Justice 
Rehnquist's legal expertise and experi
ence . on the Supreme Court gives 
President Reagan the confidence to 
nominate him for Chief Justice. 

My vote on the Rehnquist nomina
tion turns on a fundamental issue that 
involves him personally where I find 
his determinations to be seriously in
adequate. 

News accounts published in mid
August · brought to public attention 
charges made by Harold Cornell of 
San Diego. 

Cornell charged Rehnquist with im
properly withholding from him the ex
istence of a trust fund established by 
Cornell's father to benefit Howard 
Cornell. Rehnquist is his brother-in
law, married to Cornell's sister. 

I have previously noted Chairman 
THuRMOND's explanation of the cir
cumstances of the Cornell trust. 

I have talked to Harold Cornell 
questioning him on the matters of the 
trust and the facts surrounding it. 

The facts are not disputed. 
In 1961, the father, Dr. Cornell, 

asked Rehnquist to draw up a trust 
fund for his son Harold; that his other 
son, George, be trustee; and, that the 
family not inform Harold of its exist
ence. Further, that the trust was to 
benefit Harold if he was in serious 
need; that the funds ($25,000) be in
vested for his benefit; that in the 
event of Harold's death the surviving 
family members would be the benefici
aries; and, that in the event of George 
Cornell's death, named as trustee, the 
succeeding trustee would be a bank in 
San Diego. 

George Cornell did die in 1981. A few 
months later in 1982 the San Diego 
bank refused to accept trustee status; 
a motion filed in court brought to 
Harold Cornell's attention that the 
trust fund existed. 

Harold Cornell promptly took action 
to claim the entire trust fund. He suc
ceeded in his claim. 

The trust fund after 21 years 
amounted to $35,000. 

Harold Cornell has multiple sclerosis 
and receives veterans' benefits. Prior 
to being determined to be eligible for 
veterans' benefits, Cornell beginning 
in 1962, 1 year after the establishment 
of the trust, his earnings from his law 
practice declined rapidly as he became 
afflicted increasingly with multiple 
sclerosis. His needs for financial assist
ance within a few years became appar
ent and for a time prior to gaining vet
erans' benefits his needs were great. 

He was not aware of the existence of 
the trust. 

I have reached several conclusions: 
The trust funds terms should have 

benefited Harold Cornell when his ap
parent and serious needs started. 

Although the family was instructed 
by Dr. Cornell, the father, not to 
inform Harold of the trust fund, it did 
instruct assistance to him if and when 
he needed it. That assistance was not 
provided. 

In fact, the purpose of the trust 
fund, the very purpose, and the re
quirement of the trust fund was that 
financial assistance be provided if the 
needs were there. 

Although he was not the trustee, 
Rehnquist having drawn up the trust 
knew its terms. That established a spe
cial responsibility on Rehnquist to 
advice the trustee, George Cornell to 
follow the terms of the trust and to 
provide benefits of the trust to Harold 
Cornell in his time of need. 

Further, Harold Cornell, as a victim 
of multiple sclerosis attained a perma
nently debilitated condition. Measured 
by the trust's terms required continu
ous financial benefits for Harold. 

I find it extraordinary that Harold 
Cornell only learned of the existence 
of the trust, 21 years old, when the 
San Diego bank refused to become the 
trustee following the death of George 
Cornell. Had the bank not refused 
which necessitated a motion to be filed 
in court to appoint a new trustee and 
that was published as required, Harold 
Cornell, then about 70 years old, 
might never have learned of the trust 
set up by his father for his benefit if 
he became in need of help. 

The basic fundamental responsibil
ity of Rehnquist to help his brother
in-law cannot he excused because the 
trustee, George Cornell, did not act. 

Rehnquist had a special binding obli
gation to assure that Harold Cornell 
benefited from the trust in his days 
and years of need. 

As he became incapacitated his 
income dwindled, multiple sclerosis 
gradually ended any earnings. That 
should have dictated that he be 
helped from the trust. 

When Dr. Cornell set up the trust 
just before his death he could not 
have anticipated any more serious 
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needs than did in fact become the fate 
of his son. 

Legal scholars may argue or quibble 
over the legal obligations of Rehnquist 
versus the primary duty of the trustee 
George Cornell. 

But I shall not argue or quibble legal 
nuances. 

This is a question of basic right or 
wrong. 

I believe Rehnquist was wrong in not 
assuring the benefits flowed to 
Howard Cornell in his time of need, 
and not advising the trustees of his 
primary duty to make sure that the 
trust benefits were given to Howard 
Cornell, and I find it wrong that did 
not happen in not informing Howard 
Cornell of the existence of the trust. 

I believe it is a moral family obliga
tion required of Rehnquist to have 
taken those actions. I believe he failed 
in a basic responsibility. And I regret 
that I believe it demonstrates a flaw in 
his judgment, and in his compassion. 

Our duty here in the Senate of the 
confirmation of the Chief Justice is 
clear. It is an obligation and a respon
sibility that we have to use every facet 
of a person's character, his knowledge, 
his wisdom in determining whether or 
not he should indeed be confirmed for 
the highest position in the highest 
court of our country. 

I find with regret that I do not be
lieve that Chief Justice Rehnquist 
should receive confirmation. I regret 
that I find that to be the case. But for 
those reasons, I shall vote against the 
nomination. 

Mr. PELL. Mr. President, I wish to 
emphasize that while I have voted in 
favor of invoking cloture on the nom
ination of William Rehnquist, I intend 
to oppose the nomination when the 
time arrives for a final vote on confir
mation. During 25 years in the Senate 
I have never voted in support of a fili
buster. I believe that a majority of 
this body should work its will, regard
less of the outcome, and that filibus
ters are not in the public interest. 
Having said that, I would reiterate my 
intention to oppose Mr. Rehnquist's 
nomination. The arguments, pro and 
con, are before the Senate and I be
lieve it is time for the Senate to move 
toward a final vote on this nomina
tion. 

Mr. COHEN. Mr. President, the Sen
ate's role in judicial appointments, and 
particularly the appointment of mem
bers of the Supreme Court, is one of 
its most important functions. In ful
filling its constitutional duty of advice 
and consent, the Senate shares with 
the President the critical responsibil
ity of shaping the quality of the Fed
eral judiciary and, therefore, the qual
ity of justice in our Nation. 

I do not take this responsibility 
lightly, nor do I believe that the 
Senate should act as a rubber stamp, 
simply deferring to the President's 
wishes. Although there may appropri-

ately be a strong presumption in favor 
of a Presidential nominee, the Senate 
and each individual Senator have an 
obligation to take an active role in 
evaluating the qualifications and com
petence of those individuals nominat
ed by the President in order to meet 
the responsibility imposed by the Con
stitution. 

During the Senate Judiciary Com
mittee's hearings and the Senate's 
debate on the nomination of Associate 
Justice William Rehnquist to be Chief 
Justice of the U.S. Supreme Court, 
several issues touching on his fitness 
for this position have been raised. 
However, in regard to his intelligence, 
his temperament, and his academic 
and professional qualifications, I be
lieve there is virtually unanimous 
agreement that Justice Rehnquist is 
well qualified to serve as Chief Justice. 

The Standing Committee on Federal 
Judiciary of the American Bar Asso
ciation concluded, after an extensive 
investigation, that Justice Rehnquist 
"meets the highest standards of pro
fessional competence, judicial tem
perament and integrity, is among the 
best available for appointment as 
Chief Justice of the United States, and 
is entitled to the Committee's highest 
evaluation of the nominees to the Su
preme Court." Justice Rehnquist is de
scribed by fellow members of the judi
ciary as a "true scholar," "unbeliev
ably brilliant," and "a very capable in
dividual in every respect." Moreover, 
he has the respect and esteem of his 
fellow Associate Justices and the cur
rent Chief Justice, all of whom have 
strongly endorsed his nomination. 

The question before the Senate is 
not whether Justice Rehnquist should 
remain or be allowed to serve on the 
Supreme Court, but whether he 
should be elevated to the position of 
Chief Justice, the head and adminis
trator of the Federal judiciary. Re
gardless of the outcome of the Sen
ate's debate on this nomination, Jus
tice Rehnquist will remain on the Su
preme Court and will continue to ex
press his opinions, in the majority or 
in the dissent, as a member of the 
Court. 

I fully expect that among these 
future opinions, there will be some, 
and perhaps many, with which I will 
disagree. I make this prediction based 
on the record of the past, for I do not 
share a number of the views which 
have been expressed by Justice Rehn
quist and, in fact, find myself in strong 
disagreement with many of his past 
judicial opinions. 

I must also say that I am troubled 
by the performance of Justice Rehn
quist during the Judiciary Commit
tee's confirmation hearings. His fail
ure to be more candid and forthright 
with the committee has raised serious 
questions regarding his credibility. In 
addition, I am dismayed by some of 
the statements and writings made by 

Justice Rehnquist during his tenure in 
the Justice Department's Office of 
Legal Counsel and as a private citizen 
prior to his joining the Court in 1971 
regarding civil rights issues and the 
equal rights amendment. These state
ments have understandably raised con
cerns regarding Justice Rehnquist's 
sensitivity to our Nation's commit
ment to equal rights for minorities 
and women. 

While these statements should not 
be ignored by the Senate in its consid
eration of the nomination, I believe 
the more important and relevant indi
cator of Justice Rehnquist's fitness is 
his established record over the past 15 
years as Associate Justice. An exami
nation of this record reveals that Jus
tice Rehnquist is, without question, a 
conservative jurist, an assessment with 
which few, if any, would disagree. 
However, the fact that his conserva
tive judicial philosophy has led him to 
judgments on complex and controver
sial issues with which I and many 
others differ, neither makes him unfit 
nor does it necessarily indicate a hos
tility or insensitivity to the values of 
equality and justice. 

Despite my differences with Justice 
Rehnquist's conclusions on various 
constitutional and legal issues, I do 
not question his integrity, or his re
spect for the rule of law and the Con
stitution. And, it is by these standards, 
together with professional compe
tence, that Justice Rehnquist and 
other nominees to the Federal judici
ary should, in my opinion, be judged. 

Those who would have the Senate 
reject this nomination bear the 
burden of demonstrating why an indi
vidual who has served honorably and 
with distinction on the Supreme Court 
for over a decade should not be elevat
ed to the position of Chief Justice. 
While there is much in Justice Rehn
quist's record that precludes me from 
giving my enthusiastic support for his 
nomination, I do not believe that this 
burden has been met. I will, therefore, 
vote to confirm William Rehnquist as 
the next Chief Justice. 

FAILING THE NATION'S IDEALS 

Mr. LAUTENBERG. Mr. President, 
I rise to oppose the nomination. Jus
tice Rehnquist should not become 
Chief Justice Rehnquist. 

Mr. President, I do not reach this 
conclusion lightly. But, I do not come 
to it with any doubts or hesitation. I 
have thought a lot about the nominee. 
And I have thought a lot about niy 
role and the Senate's role, in this proc
ess. 

It is my role to apply, as best I can, 
certain high standards that a Chief 
Justice must meet. Standards of intel
ligence and integrity. But also stand
ards of loyalty and service to ideals we 
hold so dear. Ideals of freedom and 
equality. Ideals embedded in the Con-
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stitution, in our laws, and in our vision of the Constitution. It is upheld by 
of a more perfect society. history. 

Mr. President, Justice Rehnquist 
fails to meet those standards. 

THE ROLE OF THE SENATE 

The Senate has no role more impor
tant than its role of advice and con
sent to judicial nominations. And no 
judicial nomination is more important 
than one to the Supreme Court, one to 
the post of Chief Justice. 

We have a great responsibility. Just 
as the President is empowered to make 
nominations, we are entrusted with 
the power to reject them. We are co
equal with the President. Let me say 
that, at the outset, because I believe 
some of my colleagues would disagree. 

Some would say the President-a 
popular President-has the right to 
whom he chooses, unless we prove the 
nominee to be a liar or a cheat or an 
incompetent. Some would say that we 
ought not to inquire into the nomi
nee's views. It is fine for the President 
to do that. And, we can be sure, those 
views were a factor in this nomination. 
But, it is not our job to inquire as well. 

Mr. President, that is what some 
may say. But, I disagree. The Senate's 
job is not so confined. It is not so me
chanical. And it is not so easy. 

We sit in judgment of someone who 
would lead one separate branch of 
Government. This is not some post 
within the executive branch, some 
post in the President's own adminis
tration. For that, perhaps more lati
tude is justified. A President is elected 
to lead that branch, and to assemble a 
government. But, we are elected to the 
Congress. And both the President and 
the Senate must join as partners in 
the selection of the members of the 
third branch-the judiciary. 

We sit in judgment not of some 
nominee to a district or circuit court. 
For that, questions about a person's 
views perhaps should be balanced 
against a person's obedience to prece
dent. 

But, we sit in judgment of a nominee 
to the highest court. The Court does 
not merely find the law, it shapes it. 
The Court can feed the growth of our 
liberties and the moral height of our 
Nation, or it can stunt them, starve 
them, and deny them their flowering. 

We sit in judgment of a nominee 
who, while he serves today, would ac
quire greater power and greater stat
ure, if confirmed as Chief Justice. He 
would have greater power to shape 
consensus and to cast the direction 
that lower courts must follow. He 
would serve as a symbol of American 
justice-a symbol of its achievements 
and a symbol of its failures. 

We have a duty to exercise judg
ment. We have a duty to decide for 
ourselves. Is this the person the 
Nation needs? 

Mr. President, I am not a lawyer. 
But, that's my view of our role. It con
forms with the intent of the framers 

QUESTIONS OF INTEGRITY 

This Senate must hold this nominee 
up to the highest standards of integri
ty. There must be no doubts. There 
must be no questions. 

But, Mr. President, questions 
abound. Doubts are raised. There are 
questions of credibility and doubts 
about ethical responsibility. 

Mr. President, people change. They 
grow. I can accept that. Our law has 
grown over the last 30 years. I can 
accept the fact that a person may 
have grown with it. That, in the past, 
he held views that would have been re
spectable in many quarters then, but 
would be untenable in most quarters 
today. 

But Justice Rehnquist does not 
present such a picture of growth. 
Rather, he denies that he held now-re
jected views. His denials are unbeliev
able. They're are unbelievable in the 
light of evidence. They're unbelievable 
in the light of the views that Justice 
Rehnquist has expressed over the 
years. And they raise profound ques
tions about his credibility, his integri
ty, and his suitability to become Chief 
Justice. 

As a young man, serving as a clerk to 
Justice Jackson, Justice Rehnquist 
argued for keeping the rule of sepa
rate but equal. Justice Rehnquist 
claims that he did so not as a state
ment of his own views. He did so at 
the request of Justice Jackson, who 
was seeking both sides of the argu
ment. 

The issue is not opposition, well over 
30 years ago, to what would be the 
result in Brown versus Board of Edu
cation. While I would reject such op
position, I could accept that someone 
might have opposed the decision then, 
if that person accepts the decision 
now. 

But, Justice Rehnquist denies that 
his memo reflected his views. That's 
hard to believe. His memo reads, "I 
have been excoriated by liberal col
leagues, but I think Plessy versus Fer
guson was right and should be reaf
firmed." He says "I think". "I have 
been excoriated." This doesn't sound 
like the memo prepared to reflect an
other view. 

Justice Jackson's secretary today re
futes Justice Rehnquist. So does Jus
tice Rehnquist's co-clerk at the time. 

Indeed, it is Justce Rehnquist's own 
opinions, his own views, as expressed 
over the years following his clerkship, 
that make it much more believable 
that the memo expressed Justice 
Rehnquist's views. The memo ex
pressed the views of a man who would 
later propose a constitutional amend
ment to strip the court of power to en
force Brown versus Board of Educa
tion. A man who would give Brown a 
narrow and cramped reading. 

Mr. President, I could accept some
one who said I thought separate but 
equal was right, but in retrospect, I 
was wrong. But, Justice Rehnquist 
does not show us to be a man of 
growth. He instead raises doubts about 
his integrity and credibility. 

Similar doubts about the Justice's 
credibility are raised by his explana
tion of the terms of deeds on his 
homes. These were terms that restrict
ed the sale of his homes on racial and 
religious grounds. 

The deed on his Vermont home read 
that it could not be "leased or sold to 
any member of the Hebrew race." 

The Justice claims that he was not 
aware that his deed so stated. But, can 
we believe that a skilled lawyer would 
not notice such a provision? We are 
talking about a purchase of a home 
not in 1950, but 1974. 

By letter, Justice Rehnquist was spe
cifically advised by his attorney that 
the deed was restrictive. Justice Rehn
quist replied that he did not recall 
being advised. How could he forget? 
And even if he did, how could he 
accept that deed back then? 

Justice Rehnquist is said to have 
personally challenged, accosted, and 
questioned would-be black voters in 
Phoenix, AZ. This was part of a Re
publican ballot-security program. A 
program said to be designed to intimi
date black voters from the exercise of 
their rights. Justice Rehnquist denies 
that he had such a role. But, several 
witnesses dispute the Justice's ac
count. Questions remain about the 
Justice's actions then, and what they 
say about his respect for voter's rights. 
Questions remain about his honesty 
today. 

THE DUTY TO RECUSE ONESELF 

The Chief Justice must uphold the 
highest standards of legal ethics. He 
must uphold the standard for the 
system and the legal profession. 

One basic rule of judicial ethics, is 
that a judge should not sit in a case in 
which he has been involved; whose 
facts and subject matter has personal 
knowledge of; a case about which he 
has already formed an opinion. 

The evidence shows that Justice 
Rehnquist violated that rule. He sat 
on the Supreme Court and cast the de
ciding vote, in the case of Laird versus 
Tatum. That case challenged the mili
tary's program of surveillance of citi
zens. The Court said that the plain
tiffs had no right to bring the case. 

Mr. President, when he served in the 
Justice Department, then attorney 
Rehnquist was head of the office that 
reviewed legal aspects of the surveil
lance policy. The office negotiated 
with the Army about the details of the 
policy. Negotiations were extensive. 
The office Mr. Rehnquist headed was 
small. Mr. Rehnquist himself sent a 
key transmittal memorandum. It is 
l!ard to believe that government attor-
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ney Rehnquist did not have knowledge 
of facts and circumstances that should 
have disqualified Justice Rehnquist. 

Compounding this breach of ethics, 
attorney Rehnquist testified about the 
Laird versus Tatum case before the 
U.S. Senate. He testified about impor
tant facts involving the case. He also 
expressed doubts about whether the 
case should be heard by the courts. 
That was the same issue that eventu
ally came to the Supreme Court. 

A leading expert on legal ethics, Pro
fessor Geoffrey Hazard, Jr. of Yale 
Law School, has written a letter on 
this matter. He has concluded that the 
Justice violated rules of legal ethics. 

But, Mr. President, one does not 
have to be an expert on legal ethics, to 
see that it was wrong for the Justice to 
sit. He knew facts that the parties did 
not know and that they could not ad
dress. He had formed an opinion about 
the case before the parties had a 
chance to make their arguments. 
That's unfair. It's wrong. And it re
flects negatively on the suitability of 
Justice Rehnquist to be elevated to 
the position of Chief Justice. 

Mr. President, significant questions 
have been raised about the integrity of 
Justice Rehnquist. About his candor. 
About his legal responsibility. It is 
enough, alone, to deny him elevation 
to the highest judicial post in the 
land? Perhaps. But, we need not 
decide that question. 

HOSTILITY TO THE IDEALS WE CHERISH 

Mr. President, more troubling than 
the question about integrity, credibil
ity, and ethical responsibility, is the 
nominee's consistent hostility to the 
rights and ideals we cherish. Justice 
Rehnquist has tried to impose a 
cramped and arthritic view of rights 
... rights that should flex and bend 
and reach out to embrace those left 
out. For this reason, he should be 
denied the post of Chief Justice. 

Equal protection of the law is not 
just a guarantee of the Constitution. 
It is an ideal. It is a goal of our Nation. 
To promote equality. To raise up those 
kept down: racial minorities, women, 
the handicapped. To give them an 
equal chance to live a good life. 

Justice Rehnquist would deny these 
people all but the stingiest protection. 
But, thankfully, he has often been 
alone. He has stood on the fringes of 
the Court. He has been pushed into 
dissent from rulings to expand civil 
rights, to bar bias as minorities, to 
uphold the rights of individuals. 

Mr. President, that is where Mr. 
Rehnquist should stay. He should not 
rise to the top and center of the Court. 
No one so extreme, so out of touch 
with the mainstream of thought, 
should become the symbol of Justice 
in our Nation. 

Rather than unite the Court and 
unite the Nation, he would divide it. 
Rather than build a consensus for ex-

paneling rights and liberty, he would 
fracture it. 

This nominee would close the door 
to justice. The Courts of our Nation 
stand as a check against the tyranny 
of the majority. It stands as a defend
er of the individual. As the protector 
of the rights established in the Consti
tution and our laws. 

Justice Rehnquist would close the 
door to the courthouse. He would deny 
access to the courts. In decision after 
decision, he has tried to deny standing, 
the right to go to court, to resolve dis
putes. 

Mr. President, there is no right more 
basic to this Nation's history, its 
reason for being, than the right of free 
exercise of religion, and the proviso 
that the State shall not establish reli
gion. This Nation was founded by 
people seeking to escape religious in
tolerance. 

The separation of church and State 
is basic to the fabric of this Nation. 
Guarding against Government spon
sorship of religion is as important as 
guarding the right of free exercise. 

But, Justice Rehnquist would dis
agree. Time after time, he has depart
ed from the court majority, to uphold 
laws said to sponsor religion. 

Had Justice Rehnquist spoken for 
the Court, for the Nation, each time 
has spoken in dissent, our laws would 
be different laws; our rights would be 
lesser rights; and our Nation would be 
a poorer nation. · 

Racial segregation would prevail. 
Women would suffer second class citi
zenship. The wall between church and 
State would have crumbled. The rights 
of the individual would suffer at the 
hands of the State. The door to the 
courthouse would be closed. 

This is what Justice Rehnquist has 
stood for. This is what he would stand 
for, as the chief of the courts, the 
guardians of the Constitution and the 
laws of the Nation. 

He would stand as a symbol not of 
our aspirations, but of our failures. He 
would stand for rigid, unyielding view 
of rights, when the hallmark of our 
Constitution and our system of laws 
has been its flexibility, its vitality, its 
ability to adapt to changing times and 
expanding conceptions of liberty. 

I cannot support this nominee for 
Chief Justice. He fails to meet the 
highest standards of integrity. But 
more important, in fact decisive, he 
fails to meet the highest standards of 
fidelity to the ideas of freedom and 
equality that we hold so dear. 

Mr. HECHT. Mr. President, I rise 
today to speak in support of the nomi
nation of William Rehnquist to be 
Chief Justice of the U.S. Supreme 
Court. 

Justice Rehnquist is a man blessed 
as both a learned scholar and an ac
complished attorney. More important
ly, however, Mr. President, the Justice 
has a long and distinguished career of 

government service. As former Presi
dent Richard Nixon so aptly noted in 
his speech nominating Mr. Rehnquist 
to the Supreme Court; Mr. Rehnquist 
was "awarded one of the highest 
honors a law graduate can achieve," 
when, shortly after completion of law 
school, he was given the position of 
clerk to Supreme Court Justice Robert 
H. Jackson. 

Subsequent to this clerkship, Mr. 
Rehnquist was appointed during the 
Nixon administration to head the Jus
tice Department's office of legal coun
sel as an Assistant Attorney General
an important public policy position. In 
this capacity Mr. Rehnquist reviewed 
the legality of all presidential execu
tive orders and other constitutional 
law questions of the executive branch. 
He also frequently testified before 
congressional committees in support 
of that administration's policies. In 
fact, so well reasoned and articulate 
were his congressional presentations 
that even many liberal Members of 
Congress applauded his abilities. 

Mr. Rehnquist was next nominated 
as a Justice on the Supreme Court 
where his tenure has been equally im
pressive. After 15 years and hundreds 
of cases on the Court, the Justice has 
clearly established his stance as to the 
Court's role-one of judicial restraint. 
Justice Rehnquist believes that the 
Court should exercise its powers with 
deference to its partners in the Feder
al system-Congress, the President, 
and the States-a philosophy with 
which I concur. 

Mr. President, the present contro
versy over the nomination of Justice 
Rehnquist seems not to concern his 
immaculate record, but rather the fact 
that he is a conservative and a strong 
supporter of Reagan administration 
policies. The campaign in opposition 
to this nomination is being conducted 
primarily by those who, quite simply, 
do not agree with Justice Rehnquist's 
political disposition. And this effort 
will be, I am confident, an unsuccess
ful attempt to derail the nomination 
of someone who has faithfully served 
the Court for the past 15 years. 

In closing, Mr. President, I would 
like to remind my colleagues that the 
American Bar Association gave Justice 
Rehnquist its highest rating when 
evaluating his qualifications for the 
position Chief Justice. I am of the 
opinion that Associate Justice Rehn
quist will make an excellent Chief Jus
tice. Accordingly, I wholeheartedly 
support his nomination and urge my 
colleagues to do the same. 

Mr. DIXON. Mr. President, shortly, 
we will be asked to advise and consent 
to the nomination of Mr. Justice 
Rehnquist to be Chief Justice of the 
Supreme Court of the United States. 

This is a particularly challenging ob
ligation of each Senator, because once 
confirmed, the Chief Justice serves for 
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life, pending good behavior, and close
ly touches all aspects of our national 
experience. 

I want to say, Mr. President, that I 
take this solemn duty most seriously, 
and regard it as a sacred trust. 

In a moment, I will review the pros 
and cons of Mr. Justice Rehnquist, as 
I view him, but first I would like to set 
forth my own interpretation of the 
correct and proper discharge of my re
sponsibility as a Senator regarding 
this appointment. 

I believe that a Senator should re
quire the following attributes in a 
nominee to a high Federal post, and 
particularly the Supreme Bench: 

First. Great intellectual capacity. 
Second. The kind of background and 

training that appropriately prepares 
the nominee for the post to which he 
or she is recommended. 

Third. Personal integrity and a good 
reputation. 

I will return to these criteria after I 
have briefly examined some of Justice 
Rehnquist's qualifications. I will also 
deal with a series of charges leveled 
against Mr. Rehnquist during his con
firmation hearing in the Senate Jusi
ciary Committee. 

Mr. President, the American Bar As
sociation has examined these qualifi
cations. If I may quote briefly from 
the Bar Association's report. It reads: 

The committee unanimously has found 
that Justice Rehnquist meets the highest 
standards of professional competence, judi
cial temperament and integrity, is among 
the best available for appointment as Chief 
Justice of the United States, and is entitled 
to the committee's highest evaluation • • • 
well qualified. 

The Bar Association continues: 
Members of the Judiciary who know him 

describe Justice Rehnquist as a true scholar, 
collegial, genial and low key • • • unbeliev
ably brilliant • • • a very capable individual 
in every respect. 

Finally, the American Bar Associa
tion examined approximately 200 of 
Justice Rehnquist opinions, and con
cluded that his legal abilities are of 
the "highest quality." 

Mr. President, in addition to weigh
ing the recommendations of the Amer
ican Bar Association, the Judiciary 
Committee examined some charges 
against Justice Rehnquist. 

A major matter in the committee 
was the alleged involvement of the 
nominee in aggressive vote challenges 
in Arizona 20 years ago. Mr. Rehn
quist admits election involvement, but 
essentially denies partisan excessive
ness. As a participant in the elective 
process for a good many years, I must 
first observe that there is nothing at 
all unusual in election challenges. This 
is a customary and longstanding prac
tice in Illinois politics, and has been 
employed by many members of both 
political parties in my State. It is 
nothing new, Mr. President. I would 
also suggest that the facts of the Ari
zona case are in serious dispute. The 

Democratic chairman in Maricopa 
County, AZ, at the time of the alleged 
election challenges was Judge Vincent 
Maggiore. The judge informed the 
Senate Judiciary Committee, and I 
quote: 

At no time did anybody come to me and 
state that Justice Rehnquist had committed 
any of the acts that I have heard for the 
last 2 or 3 days. • • • I was the party leader, 
and, for sure, all of these things should 
have come to me. 

Page 12 of the Judiciary Commit
tee's report states plainly: 

Justice Rehnquist • • • did not participate 
in any vote challenging or harassment. 

Mr. President, some contend that 
Mr. Rehnquist has peculiar "memory 
failure" in this phase of his life, but is 
that peculiar? 

Twenty years ago, I was a party 
leader in the Illinois State Senate. I 
remember that phase of my life with 
great joy and satisfaction and I can 
recall all of the good fights, and the 
major issues of that time. But I cannot 
recall every detail of that period with 
great exactness, and I would not 
expect another busy individual like 
Mr. Rehnquist to have perfect recall 
either. 

Frankly, I would not refuse this 
high office to Mr. Rehnquist on the 
basis of a 25-year-old historical experi
ence in substantial dispute. 

Mr. President, the matter of the re
strictive covenants in the deeds has 
been troublesome to many of us, but, 
clearly, it is a situation that is 
common to a good many substantial 
people in public service. I do not find 
it particularly difficult to believe that 
Justice Rehnquist was unable to im
mediately recall a letter from his at
torney describing the title on a Ver
mont property. That letter included a 
reference to the restrictive covenant. 
Mr. Rehnquist immediately took steps 
to remove the covenant, and informed 
the committee of his actions. Mr. 
President, certainly this issue ought 
not to disqualify the nominee. 

On the matter of the Cornell Family 
Trust, I believe allegations that Jus
tice Rehnquist somehow acted improp
erly are without substance. I am a 
lawyer, Mr. President. Lawyers draw 
up trusts all the time. Mr. Rehnquist 
drew one up for the benefit of his 
brother-in-law, at the request of his 
father-in-law, who also asked. that the 
existence of the trust be kept secret. 
On the basis of the information I 
have, Mr. President, I do not believe I 
can withhold my vote on this account. 

Also at issue before this body today 
is the propriety of Justice Rehnquist's 
decision against recusing himself from 
Supreme Court consideration of the 
case, Laird versus Tatum. In consider
ing this matter, I examined the stat
ute which must govern a decision of 
this type. I also read Mr. Geoffrey 
Hazard, Jr.'s letter to the Judiciary 

Committee, and examined the great 
variety of testimony available. 

Mr. President, I find this case 
against Justice Rehnquist to be cir
cumstantial. By this I mean that I 
have not seen substantial, direct evi
dence which involves William Rehn
quist specifically in the formulation of 
the Office of Legal Counsel's surveil
lance policy. 

Lacking definitive evidence, I believe 
the Senate must take Justice Rehn
quist at his word. As he testified 
before the Senate Judiciary Commit
tee: 

I conclude that the applicable statute does 
not warrant my disqualification in this case. 
Having so said, I would certainly concede 
that fair-minded judges might disagree 
about the matter. 

Mr. President, the most serious defi
ciency in this nominee, so far as this 
Senator is concerned, is his failure to 
be more forthcoming and helpful in 
advancing the cause of civil rights in 
this country, both in his private life, 
and in his service of 15 .;rears on the 
Supreme Court. 

In this connection, he falls far short 
of the minimum standard I would 
demand in a nominee. I would demand 
a greater commitment to individual 
quality and opportunity for minorities 
in our country. I would demand a 
greater sensitivity to civil liberties. My 
candidate for this post would advocate 
a judicial and political philosophy far 
different than that of Justice Rehn
quist. But, here, I should observe-he 
is the President's nominee, not mine. 

The President has made it clear that 
he wants a strict constructionist, and a 
certified conservative, as Chief Justice 
of the U.S. Supreme Court. President 
Reagan carried 49 of the 50 States in 
this country and enjoys a staggeringly 
high approval rating nationally. 

The President is entitled to a Chief 
Justice of his choice. It comes as no 
surprise to this Senator that President 
Reagan has chosen for the post of 
Chief Justice one who shares his phil
osophical attitudes. Opposing the po
litical or judicial philosophy of a Presi
dent's nominee is not, in my view, gen
erally a basis for a vote against that 
nominee. 

I do not agree with, nor do I con
done, Mr. Rehnquist's views. I do, 
however, suggest the following: 

First, the President is entitled to a 
Chief Justice who shares his views; 
and 

Second, if we rejected Mr. Rehnquist 
. on philosophical grounds, the Presi
dent would send us another nominee 
of exactly the same persuasion who 
would probably not be as well quali
fied as Mr. Rehnquist. 

Why do I say that? 
Because I set forth three criteria in 

my opening remarks, and, in my mind, 
Mr. Rehnquist more than meets them. 
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First, he is exceedingly bright-he 

meets the test on intellectual capacity; 
Second, he is a respected member of 

the Supreme Court-he meets there
quirements regarding background and 
training; and 

Third, despite an extensive and thor
ough hearing, no substantial evidence 
has developed destroying his reputa
tion, or disqualifying his character. 

Mr. President, I voted against Dan 
Manion because he lacked intellectual 
capacity, and is an inferior writer. He 
was not fit for the Seventh Circuit 
Court of Appeals in Chicago. I also dis
agreed significantly with his political 
philosophy. 

Mr. President, I likewise disagree 
with Mr. Rehnquist's philosophy, but 
I will vote for him because he is quali
fied for the post. When the question is 
put: "Will the Senate advise and con
sent to the nomination of William 
Rehnquist to be Chief Justice of the 
U.S. Supreme Court?"-this Senator 
will vote "aye." 

Mr. DOLE. Mr. President, the 
Senate now begins its final debate on 
the nomination of William H. Rehn
quist to be Chief Justice. Since I have 
already spoken at length previously, I 
will not take more time now except to 
highlight briefly the reasons why I 
shall vote to confirm Justice Rehn
quist; and will do so with a firm con
viction that the President has acted 
wisely in submitting this nominee to 
us for our advice and consent. 

I shall be brief also, because the 
Senate has already spent the better 
part of a week on this nomination, 
often going over the same few argu
ments endlessly. I remind the Senate 
that this is the third time we have 
been asked to confirm Justice Rehn
quist. He was approved as an Assistant 
Attorney General in 1969. He was con
firmed as an Associate Justice of the 
Supreme Court in 1971. The Commit
tee on the Judiciary held 4 days of 
hearings, receiving testimony from 
more than 40 witnesses over 40 hours. 
Even the most die hard opponent must 
concede that the Senate has given the 
most careful attention to this nomi
nee. Chairman THuRMoND certainly ac
commodated opponents during the 
committee process; this Senator also 
has made every attempt to accommo
date opponents. Only with great reluc
tance was a petition for cloture filed 
last Monday evening. Even then, up 
until the last moment, I felt we would 
be able to avoid cloture-at least that 
was my impression. But it did not 
happen. 

Mr. President, it is unquestioned 
that Justice Rehnquist brings a 
unique set of credentials to the Senate 
for review. His 15 years of service on 
the High Court has simply been a 
model for justices and judges every
where to follow. He has been prolific 
and productive. He has authored more 
than 230 majority opinions-more 

than any of his colleagues during that 
period. He has also been a frequent 
dissenter-more than 80. This is the 
third highest number among those 
currently on the Court. 

He has unequalled experience, and 
has the temperament and collegiality 
necessary to provide effective leader
ship on the Court. His academic cre
dentials are the best: He was first in 
his class at Stanford law school; he 
has a master's degree in history from 
Harvard; he had highest honors at 
Stanford in his undergraduate studies. 

He was found to be well qualified by 
the American Bar Association-the 
highest rating to be given. And this 
rating was bestowed after in-depth 
interviews with all other members of 
the Supreme Court, and literally hun
dreds of judges, scholars and lawyers 
throughout the country. 

What more can we ask? 
Mr. President, the critics of this 

nominee have raised a number of ob
jections to confirmation. In my view, 
they do not present a strong enough 
case to warrant a negative vote. Since 
I have already set forth my analysis of 
these objections, I will not again be
labor these points, except for a few 
brief observations. 

First, it is said that he is an extrem
ist-often dissenting from his col
leagues. Yet he seems to reflect the 
views of a majority of his court col
leagues more often than any other 
Justice. He certainly has the confi
dence of the President, who in turn, 
received an overwhelming mandate 
from the electorate in 1980, and again 
in 1984. If that is extremism, then the 
majority of the American people fit 
into that same mold. 

It is said that his views on school de
segregation are exteme-a throwback 
to Plessey versus Fergusen and its ab
horrent separate but equal doctrine. 
But as evidence of this argument, a 34-
year old law clerk's memo is cited. At 
the same time, 34 opinions of the Su
preme Court in the past 15 years, in 
which Justice Rehnquist either au
thored or joined with the majority, to 
uphold the landmark Brown versus 
the Board, are ignored. To me, that is 
the best evidence upon which to weigh 
this argument. 

Charges have been made that Mr. 
Rehnquist engaged in partisan voter 
intimidation tactics in his time as a 
practicing lawyer in Phoenix in the 
early 1960's. Yet these charges were 
made by a group of avowed Democrat
ic partisans, and denied by a group of 
partisan Republicans-and including 
some former local Democratic Party 
officials. And we have the repeated 
flat denials of intimidation by the 
nominee himself. To me, after all this 
passage of time, and the belated 
nature of much of the accusatory ma
terial, again the argument must favor 
the nominee. 

Attempts have also been made to 
discredit the nominee because of the 
racial restrictive covenants contained 
in the deeds of two of the properties 
which the Justice acquired. To me, 
this is by far the weakest opposition 
argument. These repugnant provisions 
are littered across the land in record 
books of every courthouse in the coun
try. Since 1948, they are utterly unin
forcible, in the wake of the Supreme 
Court decision in Shelley versus 
Kraemer. But the opponents somehow 
try to translate these relics into the 
present state of mind of the nominee. 
This is simply sophistry and nothing 
more. 

The opposition argument that has 
the most merit, and indeed was a close 
question, as the nominee himself con
ceded, was the decision of Justice 
Rehnquist to participate in the case of 
Laird versus Tatum. This case involved 
the 1970 May-day demonstrations and 
disturbances. While serving as Assist
ant Attorney General at the time, he 
prepared memoranda and was other
wise involved in the Nixon administra
tion response to the situation. I am 
satisfied that the code of judicial 
ethics that applied at the time did not 
preclude his participation in the subse
quent high court proceedings. Again, I 
say it was a close call, but not of a suf
ficient stature to persuade me that 
this was a fatal error. 

Attempts have been made to allege a 
serious breach of legal ethics by Attor
ney Rehnquist in the handling of a 
family trust for the brother of his 
wife. To me, this is the sorriest aspect 
of this whole proceeding. It was an in
ternal family matter. All other mem
bers of the family have specifically 
denied the brother's charges. An inves
tigation by the FBI affirmed their de
nials. Yet critics persist-as if Mr. 
Rehnquist actively participated in 
some scheme to deceive a helpless in
valid. Nothing could be further from 
the truth. Frankly, Mr. President, 
these charges have not added to the 
dignity of this institution. It is most 
regrettable they have seen the light of 
day. 

In conclusion, Mr. President, I shall 
vote to confirm Justice Rehnquist as 
the 16th Chief Justice of the United 
States. And I shall do so with a firm 
conviction that the Nation, and the 
American people, will be well served. 
He will be a creative and congenial 
leader. He will build a Federal judici
ary that will be equipped to deal with 
the immense and complex legal busi
ness that will arise in the coming 
years. I have every confidence that he 
will be fair and just. He will get my 
vote. 

The PRESIDING OFFICER. Is 
there further debate? 

Mr. DOLE. Mr. President, there is 
no further debate, but I hope we are 
now in the position to vote. · 
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Mr. President, I ask for the yeas and 

nays. 
The PRESIDING OFFICER. Is 

there a sufficient second? There is a 
sufficient second. 

The yeas and nays were ordered. 
Mr. DOLE addressed the Chair. 
The PRESIDING OFFICER. The 

majority leader. 
Mr. DOLE. Let me announce that I 

think we want to give a little warning 
to Members who may be scattered 
about. We are about to vote on the 
Rehnquist nomination. 

Following the vote on the Rehnquist 
nomination, we will take up the Scalia 
nomination. I do not believe that will 
take any great deal of time. There will 
be a rollcall vote on that yet this 
evening. Then we will either go back 
to product liability, or to reconcilia
tion. It is a 20-hour time agreement on 
reconciliation. That should be of some 
encouragement. But we will not try to 
finish it this evening. 

So let me just suggest the absence of 
a quorum for a minute or two. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

There being no further debate, the 
question is, Will the Senate advise and 
consent to the nomination of William 
Rehnquist, of Virginia, to be Chief 
Justice of the United States of Amer
ica? 

On this question, the yeas and nays 
have been ordered, and the clerk will 
call the roll. 

The legislative clerk called the roll. 
Mr. SIMPSON. I announce that the 

Senator from Utah [Mr. GARN] and 
the Senator from Arizona [Mr. GoLD
WATER] are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Utah 
[Mr. GARNJ would vote "yea." 

The PRESIDING OFFICER. Are 
there any other Senators in the Cham
ber who desire to vote? 

The result was announced-yeas 65, 
nays 33, as follows: 

[Rollcall Vote No. 266 Ex.l 
YEAS-65 

Abdnor 
Andrews 
Armstrong 
Bentsen 
Boren 
Boschwitz 
Broyhill 
Bumpers 
Chafee 
Chiles 
Cochran 
Cohen 
D'Amato 
Danforth 
DeConclni 
Denton 
Dixon 
Dole 

Domenici 
Duren berger 
Evans 
Ford 
Gorton 
Gramm 
Grassley 
Hatch 
Hatfield 
Hawkins 
Hecht 
Heflin 
Heinz 
Helms 
Hollings 
Humphrey 
Johnston 
Kassebaum 

Kasten 
Laxalt 
Long 
Lugar 
Mattingly 
McClure 
McConnell 
Murkowski 
Nickles 
Nunn 
Packwood 
Pressler 
Proxmire 
Pryor 
Quayle 
Roth 
Rudman 
Simpson 

Specter 
Stafford 
Stennis 
Stevens 

Baucus 
Biden 
Bingaman 
Bradley 
Burdick 
Byrd 
Cranston 
Dodd 
Eagleton 
Ex on 
Glenn 

Symms 
Thurmond 
Trible 
Wallop 

NAYS-33 
Gore 
Harkin 
Hart 
Inouye 
Kennedy 
Kerry 
Lautenberg 
Leahy 
Levin 
Mathias 
Matsunaga 

Warner 
Wilson 
Zorinsky 

Melcher 
Metzenbaum 
Mitchell 
Moynihan 
Pell 
Riegle 
Rockefeller 
Sarbanes 
Sasser 
Simon 
Weicker 

NOT VOTING-2 
Gam Goldwater 

So the nomination was confirmed. 

0 2150 
Mr. THURMOND. Mr. President, I 

move to reconsider the vote by which 
the nomination was confirmed. 

Mr. DOLE. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. BIDEN. Mr. President, I con
gratulate the Senator from South 
Carolina and the supporters of Justice 
Rehnquist. I hope that all that some 
of us fear of him does not come to fru
ition. I wish him well on the Court. 

I am anxious to get to our next Su
preme Court nominee. 

The PRESIDING OFFICER. The 
Senate will come to order. Senators 
are asked to take their seats, and Sen
ators engaged in conversations are 
asked to retire to the cloakroom. 

THE JUDICIARY 
Mr. DOLE. Mr. President, I ask 

unanimous consent that the Senate 
proceed to the nomination of Antonin 
Scalia to be an Associate Justice of the 
Supreme Court of the United States. 

The PRESIDING OFFICER. The 
nomination will be stated. 

The assistant legislative clerk read 
the nomination of Antonin Scalia, of 
Virginia, to be an Associate Justice of 
the Supreme Court of the United 
States. 

The PRESIDING OFFICER. Is 
there objection to the present consid
eration of the nomination? 

There being no objection, the Senate 
proceeded to consider the nomination. 

Mr. STENNIS. Mr. President, may 
we have order? 

The PRESIDING OFFICER. That is 
an appropriate request. The Senate is 
not in order. The Senate will be in 
order. The hour is late, and the matter 
before us is important. Senators are 
asked to be in order. Those Senators 
who wish to confer are asked to retire 
to the Cloakroom. Those Senators am
bling about the Chamber are asked to 
take their seats or retire to the cloak
room. Staff members on the Republi
can side and the Democratic side are 
asked to be silent. 

Mr. THURMOND. Mr. President, I 
rise today to voice my strong support 
for President Reagan's nomination of 
Judge Antonin Scalia to be Associate 
Justice of the U.S. Supreme Court. 
Judge Scalia is eminently qualified. In 
1957, Judge Scalia graduated summa 
cum laude and No. 1 in his class from 
Georgetown University. In 1960, he 
graduated magna cum laude from Har
vard law School. While at Harvard he 
was the note editor of the Harvard 
Law Review and a Sheldon fellow. 

Judge Scalia practiced law with the 
prestigious firm of Jones, Day, Cock
ley, & Reavis in Cleveland, OH, from 
1961 to 1967. He then embarked on a 
career as a law professor at the Uni
versity of Virginia Law School. In 
1971, he was appointed general coun
sel of the Office of Telecommunica
tion Policy, Executive Office of the 
President. He was appointed Chair
man of the Administrative Conference 
of the United States in 1972. During 
the period 1974-77, he served as the 
Assistant Attorney General, Office of 
legal Counsel, U.S. Department of Jus
tice. 

Following his Government service, 
Judge Scalia again returned to the 
academic arena. In 1977, he was a pro
fessor of law at the University of Chi
cago Law School. He was also a visit
ing professor of law at Georgetown 
Law School, and scholar in residence 
with the American Enterprise Insti
tute. In 1980 and 1981, he was a visit
ing professor of law at Stanford Uni
versity Law School. 

Among his many other achieve
ments, Judge Scalia has served as the 
editor of Regulation magazine. He was 
chairman of the American Bar Asso
ciation's Section of Administrative 
Law, as well as chairman of the ABA's 
Conference of Section Chairman. He 
also served on the board of visitors of 
the J. Reuben Clark Law School of 
Brigham Young University. 

In August 1982, Judge Scalia was 
confirmed by the Senate for the posi
tion of circuit judge for the U.S. Court 
of Appeals for the District of Colum
bia Circuit. He has served with distinc
tion in that capacity since that time. 

Judge Scalia's nomination to be an 
Associate Justice of the Supreme 
Court was received by the Senate on 
June 24, 1986, and was reported out of 
committee favorably on August 14, 
1986, by a unanimous vote of 18 yeas. 
The Committee on the Judiciary held 
2 days of hearings on the nomination. 
The nominee was questioned by mem
bers of the committee and testimony 
was heard from 25 witnesses. 

A number of very prominent individ
uals testified in support of Judge 
Scalia, including Carla Hills, the 
former Secretary of Housing and 
Urban Develoment; Erwin Griswold, 
former Solicitor General of the United 
States and former dean of Harvard 
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Law School; Gerhard Casper, dean of 
the University of Chicago School of 
Law; Paul Verkull, president and pro
fessor of law at the College of William 
and Mary; and Lloyd Cutler, former 
counsel to President Carter. Based on 
personal experiences with Judge 
Scalia, these prominent individuals all 
gave him extremely high marks for 
legal ability, writing skills, fairness, in
tegrity, and intellect. 

Representatives of the American 
Bar Association's Standing Committee 
on Federal Judiciary testified before 
the Judiciary Committee and stated 
that Judge Scalia was considered to be 
well qualified for the position of Asso
ciate Justice of the Supreme Court. 
This is the highest rating given by the 
ABA's Committee for Supreme Court 
nominees. The ABA representatives 
testified concerning the scope of their 
investigation and the results thereof. 
The ABA committee interviewed more 
than 340 persons, of which over 200 
were Federal and State judges. Those 
who knew Judge Scalia spoke enthusi
astically of his keen intellect, his care
ful and thoughtful analysis of legal 
problems, and his excellent writing 
ability. They also commented on his 
congeniality and sense of humor. The 
Scalia investigation also included 
interviews with approximately 80 prac
ticing lawyers throughout the United 
States. The ABA reports that from the 
standpoint of his intellect and compe
tence, temperament and integrity he is 
well regarded by almost all of the 
practicing attorneys who know him. 
The ABA interviewed more than 60 
law school deans and faculty members 
concerning Judge Scalia's qualifica
tions and he was uniformly praised for 
his ability, writing skills and intellect. 
Judge Scalia's opinions issued while on 
the court of appeals were examined by 
the dean and a number of law school 
professors from the University of 
Michigan, as well as by a separate 
group of practicing lawyers. Both of 
these groups praised his intellectual 
capacity, his clarity of expression, his 
ability to analyze complex legal issues, 
as well as his organizational skills and 
articulation of ideas. 

The picture of Judge Scalia that 
emerges as a result of the Judiciary 
Committee's investigation and hear
ings is that of an individual who has a 
strong intellectual capacity and is fair 
and honest. One who issues well rea
soned and well written opinions and 
who possesses a warm and friendly 
personality. An individual that is not 
only competent but one that will seek 
advise when necessary and demon
strates the independent courage of his 
convictions when appropriate. 

Judge Scalia has an excellent record 
of accomplishments. He had a distin-
guished academic career as a law pro
fessor; he has practiced law from the 
perspective of both the private sector 
and as a Government attorney; and, 

he has served as a judge on the U.S. 
Court of Appeals. He posses the neces
sary qualities to serve with distinction 
in the position for which he has been 
nominated and I urge my colleagues to 
vote for confirmation of President 
Reagan's outstanding selection of An
tonin Scalia to be an Associate Justice 
of the U.S. Supreme Court. 

0 2200 
He is well qualified. The American 

Bar Association gave him the highest 
rating. The Judiciary Committee in
vestigated him carefully as the FBI 
did. There was nothing found against 
him in any way, shape, or form. 

I hope he could be confirmed unani
mously, and if the Members put their 
statements in the RECORD we can 
finish this in 5 minutes. 

Mr. BIDEN. Mr. President, as I 
always do, I will take the advice of my 
chairman and put my statement in the 
RECORD. 

Today marks the final stage of the 
process to answer the question "will 
the Senate advise and consent to the 
nomination of Antonin Scalia to be an 
Associate Justice of the U.S. Supreme 
Court?" The nominee's record has 
been subjected to an extensive review; 
the nominee, and numerous witnesses 
both pro and con, testified before the 
Judiciary Committee; and the commit
tee, after weighing all the evidence, 
has voted its unanimous recommenda
tion that the nominee be confirmed. 
Now, it is the responsibility of the full 
Senate to consider this nomination. 

Much of our attention during the 
past 2 months has been focused on the 
nomination of Associate Justice Wil
liam Rehnquist to the position of 
Chief Justice. We should not, however, 
allow our understandable concern with 
the question of who will lead the co
ordinate branch of government dis
tract us from our responsibility in con
sidering the equally important ques
tion of who will join the institution 
comprised of only nine men and 
women that is entrusted with the 
guardianship of our constitutional 
heritage. 

When we began the consideration of 
this nomination I stated that the cru
cial question for me was whether the 
nominee adhered to a judicial philoso
phy that would unravel the broad 
fabric of settled practice. Such a nomi
nee should be rejected because his or 
her presence on the Court would se
verely disrupt the delicate process of 
constitutional adjudication. While I 
would oppose any nominee with such a 
rigid and potentially disruptive philos
ophy, the fact that I may disagree 
with the nominee about the correct 
outcome of one or another matter 
within the legitimate parameters of 
debate is not enough, by itself, to lead 
this Senator to oppose a nomination. 

Nevertheless, the particulars of a 
nominee's judicial philosophy should 

be considered in determining whether 
his or her appointment would funda
mentally alter the balance of the 
Court. I firmly believe that a diversity 
of views from liberal to conservative 
should be represented on the bench. 
Such diversity contributes to the 
American people's belief that they can 
get a fair hearing before openminded 
judges, a belief that is crucial to con
tinued faith in the judicial system. We 
should, therefore, proceed with ex
treme caution before approving the 
nomination of any individual whose 
appointment would fundamentally 
alter, in any direction, the balance of 
the Court, because-to paraphrase 
Justice Rehnquist-just as it would be 
wrong to have nine Justice Rehn
quists, it would also be wrong to have 
nine Justice Brennans on the Court. 

Of course, in addition to satisfying 
the foregoing requirements, before his 
or her nomination should be favorably 
considered a nominee to the High 
Court must possess the professional 
excellence and integrity we have the 
right to demand of a Supreme Court 
Justice. 

The nomination of Judge Scalia pre
sents some difficult questions for 
those of us seeking to determine the 
impact of his judicial philosophy on 
settled constitutional practice and the 
existing balance of this Court. 

First, Judge Scalia's limited service 
on the court of appeals, both in terms 
of time and the nature of the issues he 
has addressed, does not provide a suf
ficient record upon which to make a 
determination of how his judicial phi
losophy would impact on settled prac
tice in a number of important areas. 

Second, although Judge Scalia's 
writings as an academic provide us ad
ditional information, the utility of 
that information to this process is in 
some doubt. As a scholar, Judge Scalia 
was fond of the provocative argument, 
and one is never sure when he is as
serting his own view. Additionally, 
Judge Scalia often included policy ar
guments in his writings, and there is 
no way to determine from the writings 
what effect he would give his particu
lar policy preferences in interpreting 
the Constitution. 

Finally, Judge Scalia adopted an ex
treme view of the proper scope of re
sponse by a judicial nominee in a nom
ination hearing. Adhering to that view 
he declined to answer questions that 
might clarify his judicial philosophy. 
While respecting Judge Scalia's view, I 
find, as did a number of my colleagues 
on the Judiciary Committee, that the 
limitations he has adopted severely 
hampers the Senate's ability to per
form its constitutionally mandated 
role. 

Working within these limitations, I 
'have attempted to ascertain whether 
Judge Scalia's judicial philosophy 
raises a concern about his willingness 
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to adhere to settled doctrine in a 
number of important areas. I was 
greatly encouraged by Judge Scalia's 
statement that he does not have an 
agenda of cases he is seeking to over
turn. I was also encouraged by his 
stated respect for the doctrine of stare 
decisis and its applicability to the Su
preme Court as well as the lower Fed
eral courts. 

Although I strongly disagree with 
Judge Scalia's judicial philosphy in a 
number of areas, I find his views to be 
within the legitL'llate parameters of 
debate. Judge Scalia's judicial philoso
phy strikes me as very conservative. I 
do not, however, find him significantly 
more conservative than Chief Justice 
Burger; therefore, I do not have undue 
concern about the impact of this ap
pointment on the balance of the 
Court. 

Mr. President, I will take less than 2 
minutes to summarize. 

Mr. President, there is a significant 
distinction between this nominee and 
the last one. One is this nominee has 
demonstrated through his career that 
he has an intellectual flexibility. He is 
not a rigid man and he does engage in 
and is willing to engage in discussion 
of new ideas, different than those 
which are the ones that he had been 
predisposed at that point to hold. He 
is open, he is straightforward, he is 
candid. 

In addition to that, notwithstanding 
his conservative bent, there is no indi
cation that the nominee's judicial phi
losophy would unravel the settled 
fabric of constitutional law. 

Further, given the almost unani
mous view that Judge Scalia is a man 
of the utmost ability, an able judge, 
and a willing participant in the intel
lectual give and take crucial to arriv
ing at the consensus that lends credi
bility to decisions of a court I believe 
that, despite my differences with 
many of Judge Scalia's views, the 
Senate should confirm his nomination 
to be an associate justice of the United 
States Supreme Court. 

I think he is a fine man. I think he 
should be on the Court, and I yield the 
floor. 

The PRESIDING OFFICER. The 
Senator from Massachusetts. 

Mr. KENNEDY. Mr. President, I did 
have the opportunity as a member of 
the Judiciary Committee· to hear out 
this nominee for service on the Su
preme Court of the United States. Al
though I am troubled by some of the 
views expressed by Judge Scalia in 
some of the decisions he has written, I 
too find that Judge Scalia is clearly in 
the mainstream of thought of our soci
ety and I would hope that he would 
demonstrate the kind of opportunities 
for growth and sensitivity on many of 
these issues and questions. 

I support the nomination of Judge 
Scalia to be an Associate Justice of the 
Supreme Court. This nomination 

raises fewer of the concerns that have 
led me to oppose the nomination of 
Justice Rehnquist to be Chief Justice. 

In my view, Justice Rehnquist's 
career of relentless opposition to fun
damental claims involving issues such 
as racial justice, equal rights for 
women, freedom of speech, and sepa
ration of church and state places him 
outside the mainstream of American 
constitutional law as an extremist who 
should not be confirmed as Chief Jus
tice of the United States. 

Judge Scalia has been on the bench 
only 4 years, and has not ruled on 
many basic constitutional issues. His 
record in these areas is less complete 
than Justice Rehnquist's. On the 
available record, I disagree with Judge 
Scalia on women's rights, and it is fair 
to say that his position on this issue 
seems as insensitive as Justice Rehn
quist's. 

I am also concerned about Judge 
Scalia's writings on two important 
issues in administrative law, his appar
ent views that the independent agen
cies are unconstitutional, and that the 
courts can undo the New Deal by de
nying Congress the power to delegate 
authority to regulatory agencies. 

But in other areas that are of major 
concern to me, it is difficult to main
tain that Judge Scalia is outside the 
mainstream. Should he be confirmed 
as a Justice, I hope that as a result of 
his new rank, he will look with greater 
sensitivity on critical issues, especially 
race discrimination and the right of 
women to escape their second-class 
status under the law and to share fully 
in the protections of the Constitution. 

Finally, the nomination of Judge 
Scalia presents none of the troubling 
issues with respect to truthfulness, 
candor, judicial ethics, and full disclo
sure that have marred the nomination 
of Justice Rehnquist. 

As a scholar, public official, and Fed
eral judge, Mr. Scalia has demonstrat
ed a brilliant legal intellect and earned 
the respect-even the affection-of 
colleagues whose personal philoso
phies are far different from his own. I 
will vote in favor of his confirmation. 

Mr. METZENBAUM. Mr. President, 
it is quite obvious that the nomination 
of Judge Scalia to become a Justice of 
the Supreme Court is going to pass 
overwhelmingly in this body. I doubt 
very much if there will be one negative 
vote against him. 

But I think that that vote is proof 
positive that the previous vote of some 
of us who saw fit to vote against Jus
tice Rehnquist had nothing to do with 
the man's political views. 

There is not much question in any
body's mind that Judge Scalia is every 
bit as conservative as Justice Rehn
quist and some stated before our com
mittee that in all probability he is 
more conservative. 

That was not the issue. That is not 
the issue. 

We all agree Judge Scalia is a man 
of integrity, Judge Scalia is a man of 
legal ability, Judge Scalia comes to the 
Supreme Court with an excellent legal 
background. 

So there will be no votes against him 
or at most one or two. 

They will not be based upon his po
litical philosophy. 

Those who would argue that the 
previous votes of 33 Members of this 
body who voted against the confirma
tion of Justice Rehnquist had some
thing to do with political ideology I 
think that will be totally refuted when 
the vote is concluded in connection 
with the confirmation of Judge Scalia 
to become Justice Scalia of the Su
preme Court. 

I am voting to confirm Judge Scalia 
to the post of Associate Justice of the 
Supreme Court. 

I have decided to vote for him for 
several reasons. He is a distinguished 
member of the legal profession, he is 
very well-respected, and he is suffi
ciently respectful of Federal statutory 
and Constitutional law. 

His achievements before his appoint
ment to the court of appeals are well 
known. He attended a distinguished 
law school. He was an associate in a 
major law firm. He taught at some of 
the finest law schools in the country, 
and served the United States twice in 
posts which required Senate confirma
tion. 

He has been praised for both his in
tellect and his wit. 

His integrity has not been ques
tioned. 

Since 1982, when he was appointed 
to the U.S. Court of Appeals, he has 
written over 100 opinions. These opin
ions cover a variety of subjects-ad
ministrative law, court access, con
sumer law, labor law, the Freedom of 
Information Act, and the Constitu
tion. 

There is no question that his opin
ions have been carefully written and 
well-reasoned. His opinions have gar
nered the support of a wide cross-sec
tion of the court's judges including 
conservative, moderate, and liberal 
judges. 

There is also no question that some 
of these opinions are controversial. 
For example, his opinions on the Free
dom of Information Act have been 
criticized because most have rejected 
freedom of information requests. 

It is not difficult to understand why 
his decisionmaking in this area has 
evoked concern. Judge Scalia was 
quite critical of the Freedom of Infor
mation Act before he became a Feder
al judge. But his FreP-dom of Informa
tion Act opinions have been well-rea
soned and unbiased, and his opinions 
have been joined by various members 
of the court of appeals. In addition, in 
the course of his opinions, he has ex-
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plicitly acknowledged and accepted 
the goals of the act. 

It has also been suggested that 
Judge Scalia has shown a closed mind 
and continuing insensitivity to the 
needs of women, minorities, and the 
poor "and a steadfast opposition to en
forcing basic constitutional rights." 
These concerns are reasonable given 
the content of some articles Judge 
Scalia wrote before he became a judge. 

But while I disagree with the results 
he has reached in some decisions, I 
must note that he has not shown him
self to be hostile to basic constitution
al values. 

It appears that he has been a fair 
and openminded judge on the court of 
appeals. I have every reason to believe 
that he will maintain this attitude 
when he joins the Supreme Court of 
the United States. 

My vote should not be misinterpret
ed as a vote for Presidential preroga
tive in the selection of Supreme Court 
Justices. 

The Senate has a crucial-and equal 
role to play in the confirmation proc
ess. 

I will vote for Judge Scalia, despite 
his conservative views, because I be
lieve he is qualified. 

I will vote for Judge Scalia because I 
do not believe that his presence on the 
Court will shift the Court dramatical
ly and dangerously to the right. 

I will vote for Judge Scalia because I 
do not believe that his presence on the 
Court will endanger the basic individ
ual rights protections Americans enjoy 
today. 

But if the confirmation of future Su
preme Court nominees would under
mine the role of the Court in the pro
tection of individual rights, I will not 
hestitate to oppose those nominees. 

And if the confirmation of future 
nominees would threaten the stability 
of the Court, .I will not hesitate to 
oppose those nominees. 

Today, however, I am pleased that 
no controversy has arisen in connec
tion with this nomination. I am 
pleased to vote for Judge Scalia and I 
congratulate him on his inevitable 
confirmation. 

The PRESIDING OFFICER <Mr. 
WILSON). The majority leader. 

Mr. DOLE. Mr. President, are the 
yeas and nays ordered. 

The PRESIDING OFFICER. They 
are not. 

Mr. DOLE. I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is 
there a sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. DOLE. Mr. President, the 

Senate now proceeds to consider the 
nomination of Antonin Scalia to be an 
Associate Justice of the Supreme 
Court. In contrast to the nomination 
of William Rehnquist, this nomination 
has been a "piece of cake." Perhaps 

Judge Scalia indirectly benefited from 
the "controversy" that swirled around 
the Rehnquist nomination. In any 
event, it is likely that the Senate will 
approve this nomination by acclama
tion. As of the moment, I know of no 
Senator who is actively opposing 
Judge Scalia. 

Although there may be some indi
rect benefit that transferred over from 
all the attention that the Senate has 
given to Justice Rehnquist, at best, it 
is a minor factor in this instance. 
Judge Scalia has such broad and 
strong support because he is an excep
tionally well-qualified candidate. 

It is not my intention to dwell at 
length on extolling the virtues of Mr. 
Scalia, Mr. President, but I would like 
to briefly recount some of those quali
ties which have earned him such 
broad support in the Senate. 

Judge Scalia graduated with honors 
from Georgetown University and Har
vard Law School. He has been a law 
professor and scholar at the Universi
ties of Chicago and Virginia. In the 
early 1970's, he joined the executive 
branch of Government and quickly 
rose to become the Assistant Attorney 
General, and legal counsel to the At
torney General and the President 
This, of course, is the chief legal posi
tion in the Government. It was the 
same post occupied by Chief Justice 
Rehnquist. Judge Scalia also had a dis
t inguished career in private practice in 
Ohio. 

But the academic and professional 
qualifications are only a part of the di
mensions of this man. He is a family 
man, with nine children. He is a first 
generation Italian-American, his 
father having immigrated to this 
country from Sicily. 

He has also a distinguished service 
on the Circuit Court of Appeals for 
the District of Columbia for the past 5 
years. In that short time, he has au
thored more than 80 majority opin
ions. This is quite an accomplishment 
for a court that, in the past, was often 
known for its sharp philosophical 
split. Of his 86 opinions, only 9 were 
accompanied by minority views. He is 
one of the Nation's leading experts on 
administrative law. He is also a recog
nized authority on the doctrines of 
separation of powers and federalism. 

One of the most impressive opinions 
was his courageous opinion in the 
Synar case, which identified the con
stitutional problems with the Gramm
Rudman-Hollings budget balancing 
legislation. The Supreme Court later 
upheld this view. 

As in the case of Justice Rehnquist, 
the American Bar Association gave 
him its highest rating, unanimously 
concluding that he was "well quali
fied" to be elevated to the High Court. 
The ABA Committee found that 
Judge Scalia "meets the highest stand
ards of professional competence, judi
cal temperament and integrity and is 

among the best available for appoint
ment to the Supreme Court." 
. It is tempting to go on, Mr. Presi
dent, to extol this man's virtues. To do 
so, would only be adding more gilt to 
the proverbial lily. I believe I can truly 
speak for the entire Senate in this 
case. He has our full endorsement and 
support. We wish him Godspeed on his 
appointment to the Supreme Court. 
He will be an effective and energetic 
Justice. 

Mr. DODD. Mr. President, when the 
Senate votes to extend or withhold its 
consent to the confirmation of Judge 
Antonin Scalia as Associate Justice of 
the U.S. Supreme Court, I will cast my 
vote in favor of the nominee. I rise 
now to briefly set forth my reasons for 
supporting this confirmation. 

As I explained in some detail in my 
remarks concerning the nomination of 
Justice Rehnquist, I believe that each 
Senator is obligated to scrutinize with 
exceptional vigor the qualifications of 
all judicial nominees. We must, in my 
view, ensure that the nominee has ex
cellent technical and legal skills; is of 
the highest character and free of any 
conflicts of interest; and is capable of 
and committed to upholding the Con
stitution of the United States. 

It is not proper in my view for a Sen
ator to reject a nominee merely be
cause the nominee is a conservative in
dividual or jurist, one who believes 
that the Court should exercise a rela
tively guarded role in the interpreta
tion of the Constitution. It is proper, 
however, to reject a nominee when his 
temperament and temperature reflect 
an inability to appreciate and protect 
the fundamental constitutional rights 
of all. 

Several days ago I voted against the 
confirmation of Justice Rehnquist. I 
did so not because Justice Rehnquist is 
a conservative jurist, but rather be
cause his record reflects a cold indif
ference toward the constitutional 
guarantees of equal protection and 
due process for minorities. 

Judge Scalia is, like Justice Rehn
quist, what most would call a conserva
tive individual. His views on certain 
controversial issues of our time un
doubtedly differ from my own. That 
he is conservative or possesses views 
with which I disagree, however, is not 
the point. What is the point is wheth
er he is capable of and committed to 
upholding the fundamental guaran
tees embodied in the Constitution
the blueprint for this 200-year-old ex
periment in democracy-which he will 
be sworn to protect and cultivate. 

On balance, the evidence I have re
viewed convinces me that Judge Scalia 
is able and willing to ensure that all 
litigants are extended the full and 
equal protection of the Constitution 
on the basis of the facts as presented 
in each case and in light of the law as 
previously decided. 
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The British biologist Sir Thomas 

Huxley traveled through America in 
the late 19th century. At the end of 
his visit, some American reporters 
tried to fish from him a compliment 
about the expanse and wealth of our 
country. Sir Thomas was uncoopera
tive. He said: 

I cannot say that I am in the slightest 
degree impressed by your bigness or your 
material resources. Size is not grandeur, and 
territory does not make a nation. The issue 
is ... what are you going to do with those 
things? 

Judge Scalia is, from all accounts, a 
highly intelligent individual. Techni
cal competency is not only good, but 
absolutely necessary in our Federal 
judges. But like Sir Thomas' percep
tion of superiority, the ultimate test of 
Judge Scalia's success will not be the 
keenness of his intellect. With hopeful 
anticipation, I trust that Judge Scalia 
will use his intellect to carry out, with 
all the energy, compassion, and com
mitment he can muster, one goal 
above all else: that of protecting the 
constitutional liberties of us all. 

NOMINATION OF ANTONIN SCALIA TO BE AN 
ASSOCIATE JUSTICE ON THE U.S. SUPREME COURT 

Mr. HECHT. Mr. President, I rise 
today to speak in support of the nomi
nation of Judge Antonin Scalia to be 
an Associate Justice of the U.S. Su
preme Court. Confirmation of this 
nomination will provide the American 
judicial system the benefit of Mr. Sca
lia's intellectual prowess and legal ex
pertise. 

By way of background, Judge Sca
lia's education included an intense cur
riculum in the classics. Those familiar 
with the judge's work up to this point 
have attributed this historical and phi
losopical background as being instru
mental in his perspective viewpoints 
and decisions. It is also apparent, Mr. 
President, that this nominee's fine ju
dicial and legal performance is a 
simple and accurate reflection of his 
intelligence and determined convic
tion. 

Mr. Scalia graduated as valedictori
an from both Xavier High School and 
Georgetown University, and went on 
to earn magna cum laude honors from 
Harvard Law School. Such a record of 
high scholastic achievement is indica
tive of dedication and aptitude-two 
necessary traits for a Supreme Court 
Justice. 

Subsequent to his schooling, Mr. 
Scalia spent a number of successful 
years in the private sector, including 
teaching positions at both the Univer
sities of Chicago and Virginia. The 
judge began his public service career 
in 1971, with an appointment by the 
Nixon administration to the position 
of general counsel in the Office of 
Telecommunications Policy. The dis
tinguished Mr. Scalia also served as 
Chairman of the Administrative Con
ference of the United States, among 
other noteworthy positions, before his 

1982 swearing in as a judge on the U.S. 
Circuit Court of Appeals-a court con
sidered by many as second only in im
portance to the Supreme Court. 

Moreover, Mr. President, Judge Sca
lia's judicial record reflects his convic
tion that the role of the courts is lim
ited-a role of restraint. Judge Scalia 
adheres to a commonsense interpreta
tion of the Constitution; understand
ing that it protects certain basic 
rights-no more, no less. This is a phi
losophy with which I concur. 

In closing Mr. President, let me 
simply state that I support Antonin 
Scalia's nomination, confident in the 
knowledge that he will bring to this 
position the same energy, proficiency, 
and knowledge that he has demon
strated over the last 20 years. Accord
ingly, I would urge my colleagues to 
likewise support this nomination. 

NOMINATION OF ANTONIN SCALIA TO THE 
SUPREME COURT 

Mr. DECONCINI. Mr. President, al
though the nomination of Judge An
tonin Scalia has been somewhat over
shadowed by the controversy over the 
nomination of Justice William Rehn
quist to be Chief Justice, I am quite 
pleased that he will be confirmed to 
the Court. I believe that he is emi
nently qualified for the Supreme 
Court by way of his intellectual abili
ties, temperament, and character. I am 
personally pleased that he will be con
firmed to the Court because we share 
an Italian-American heritage. 

Mr. President, our responsibility to 
thoroughly review and consider the 
nomination of Judge Scalia is equally 
as important as it was in the case of 
Justice Rehnquist. Judge Scalia will 
likely spend many years on the Court 
sharing an equal vote with the Chief 
Justice and the other Associate Jus
tices. Our constitutionally mandated 
role of advice and consent on the nom
ination of Judge Scalia is as important 
as the deliberations we engaged in ear
lier with respect to Justice Rehnquist. 
Indeed, Justice Rehnquist would have 
remained as a voting member of the 
Supreme Court regardless of the final 
action of the Senate on his confirma
tion. Judge Scalia, however, will be a 
new voice on the Court. Let no one say 
that the Senate has ignored its duty to 
closely examine the President's nomi
nee for Associate Justice. 

I am pleased that the President has 
nominated a person with the experi
ence and qualifications of Judge An
tonin Scalia. Clearly we have before us 
a nominee with the requisite legal and 
judicial experience. The American Bar 
Association has found that Judge 
Scalia meets the highest standards of 
professional competence, judicial tem
perament, and integrity. I am pleased 
to concur that he is indeed among the 
best available candidates for our con
sideration. 

Judge Scalia comes to us from the 
D.C. Court of Appeals with an out-

standing reputation. He is known for 
his thoroughness and attention to 
detail. He is clearly a man who will 
make his presence felt from his first 
term onward. He is a hard worker but 
one who is personable and well liked. 
Where the requirements of the job are 
hard, hard work, and collegiality
Judge Scalia will excel. 

I take pride, as an Italian-American, 
in noting Judge Scalia's heritage. In 
this year that our country has shown 
so much pride in celebrating the lOOth 
anniversary of the Statue of Liberty, 
we can take note of the contributions 
of Antonin Scalia, the son of an immi
grant from Italy. He is but another ex
ample of a member of an immigrant 
family who has risen to an outstand
ing position in our Government and 
our society. As a first generation Ital
ian-American, Judge Scalia demon
strates that the rapid assimilation of 
immigrating peoples pumps strength 
into our country. 

Mr. President, I would have pre
ferred that this statement be a thor
oughly positive endorsement of the 
nomination of Judge Scalia. Unfortu
nately, one aspect of the confirmation 
process continues to disturb me. I am 
very disappointed in both Judge Scalia 
and in Justice Rehnquist for their pro
tectiveness and reticence in answering 
the questions that I and my colleagues 
asked them in the Judiciary Commit
tee hearings. I understand the need to 
avoid issues that will be directly before 
the Court, but it is very difficult for 
the committee and for the Senate to 
fulfill their responsibility when we are 
unable to question nominees about 
their judicial philosophies and views 
on constitutional interpretation. It is 
apparent to me that nominees are ad
vised by the administration to be as 
evasive and passive as they can be. I 
believe that with nominees less quali
fied than those before us today, this 
strategy will ultimately fail the admin
istration. 

The confirmation process is a consti
tutional touchstone between the Judi
ciary and the Congress; a bridge be
tween popularly elected Government 
and the life tenure of judicial officials. 
Because of his exemplary record, it 
will be my pleasure to cast my vote in 
favor of his confirmation to the Su
preme Court. 

NOMINATION OF JUDGE ANTONIN SCALIA 

Mr. HATCH. Mr. President, perhaps 
no standard speaks more eloquently to 
the merits of this nomination than the 
performance of Judge Scalia on the 
Court of Appeals for the District of 
Columbia Circuit. In more than 4 
years on that esteemed court, he has 
written 86 majority opinions and only 
9 of these have been accompanied by a 
dissent. In other words, Judge Scalia 
has won unanimous approval for his 
views in nearly 90 percent of his writ
ten opinions. Another 90 percent 
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measure of success is found in the rate 
at which Judge Scalia's positions have 
been sustained on appeal. The Su
preme Court has adopted his views six 
out of the seven times his cases have 
been reviewed on appeal by the Court 
he has been appointed to join. This in
cludes his courageous opinion in the 
Synar case which identified the sepa
ration of powers problems in the 
budget-cutting Gramm-Rudman law. 

These facts are high praise for 
Judge Scalia from those best posi
tioned to adjudge his stature and abili
ty, his fellow judges. These judicial ac
tions speak barely louder than the 
words of his judicial colleagues, among 
whom is Circuit Judge Abner Mikva 
who hails this appointment as "good 
for the institution" of the Supreme 
Court. 

From these lofty commendations, 
the acclaim for Judge Scalia's appoint
ment continues to crescendo. The 
American Bar Association, with a col
legial accord matching that of Judge 
Scalia's written opinions, "has unani
mously concluded that Judge Scalia is 
well qualified for this appointment. 
Under the committee's standards," the 
ABA continues on behalf of America's 
lawyers and judges, "this means that 
Judge Scalia meets the highest stand
ards of professional competence, judi
cial temperament and integrity and is 
among the best available for appoint
ment to the Supreme Court." It is 
hard to imagine higher commendation 
from an organization of lawyers and 
judges than to call one of their own 
"among the best available for appoint
ment to the Supreme Court." 

The Chicago Tribune strikes the 
same theme by calling Judge Scalia a 
"lawyer's lawyer: meticulous, meas
ured, determined to read the law as it 
has been enacted by the people's rep
resentatives rather than to impose his 
own preference upon it." It is interest
ing to note that many themes are re
peated over and over by those examin
ing Judge Scalia's accomplishments. 
For instance, former Attorney General 
Edward Levi calls Judge Scalia a "law
yer's lawyer" and states that he "came 
to know, with awe, how his mind 
works, his mastery of the law in princi
ple and in practice, his high integrity 
and commitment to fairness, and his 
openness to the careful consideration 
of differing views." 

Dean Guido Calabresi of the Yale 
Law School confesses that he has dif
fered with Judge Scalia on many 
issues, yet he strikes many of the same 
themes: 

I have always found him sensitive to 
points of view different from his own, will
ing to listen, and though guided, as any 
good judge should be, by a vision of our 
Constitution and the roles of judges under 
it, flexible enough, also as a good judge 
should be, to respond to the needs of justice 
in particular cases. 

This candid assessment verifies the 
report of the "Alman of the Federal 
Judiciary" that Judge Scalia is "highly 
respected in all categories, admired 
even by those lawyers who disagree 
with him." 

Over and over the same qualities are 
admired in Judge Scalia-his fairness, 
his integrity, his openness to varied 
viewpoints, his amazing mastery of the 
law. Judge Scalia is respected as a 
lawyer by lawyers, as a judge by 
judges. In the words of the American 
Bar Association, this committee is 

. privileged to consider the nomination 
of an individual who "is among the 
best available for appointment to the 
Supreme Court." 

CIVIL RIGHTS RECORD 

On September 7, the ACLU issued a 
document entitled "Report on the 
Civil Liberties Record of Judge 
Scalia." The timing of the issuance of 
this report-and a companion piece on 
Justice Rehnquist-to coincide with 
the debate on their nominations is ap
parently pure coincidence, as, accord
ing to the authors, its "purpose is not 
to suggest that the civil liberties 
record of any candidate ought to de
termine anyone's position on such can
didacy, and the reader is asked not to 
seek to infer any position on this ques
tion from such a report." Despite its 
purely educational and nonpartisan 
purpose, however, and despite its 
claim that it "presents a comprehen
sive description of Judge Scalia's judi
cial opinions on civil liberties ques
tions," it is misleading in a number of 
respects. I would like to correct the 
record on these points. 

THE FIRST AMENDMENT 

The report's introductory sentence 
on Judge Scalia's record claims that 
"Judge Scalia has decided against the 
party invoking the protection of the 
First Amendment in all opinions he 
has authored in this area." This state
ment is incorrect. For example, Judge 
Scalia decided in favor of defendant 
columnist Jack Anderson on many of 
his claims of first amendment protec
tion for statements in a column in Lib
erty Lobby Inc. versus Anderson. For 
example, he agreed with Anderson's 
claim that Anderson's statements that 
Liberty Lobby's president, Willis 
Carto, represents a trend toward "in
cipient fascism" and that his record 
was characterized by "lies and half
truths" were statements of opinion 
and therefore under the first amend
ment could not give rise to a libel 
action, rather than being statements 
of fact which could give rise to such an 
action. This argument surely could 
have been responsibly rejected. As the 
ACLU reports, he did decide one issue 
in that case, whether the "clear and 
convincing" standard for actual malice 
applies to the plaintiff's burden on 
summary judgment, contrary to Jack 
Anderson's claim, and the Supreme 
Court reversed. The ACLU fails to 

mention, however, that Justice Bren
nan, the author of New York Times 
versus Sullivan, the seminal case ap
plying the first amendment to libel 
law, dissented from the Supreme 
Court majority, agreeing instead with 
Judge Scalia. 

The other general way in which the 
introductory statement is misleading 
is that it only addresses opinions that 
Judge Scalia authored. Nevertheless, 
in the discussion of particular areas, it 
also notes some opinions Judge Scalia 
joined, such as Travoulareas versus 
Piro. The reason the introductory 
statement does not claim to address all 
opinions that Judge Scalia wrote or 
joined is that it would not be defensi
ble as to his complete record. For ex
ample, the Washington Post praised 
Judge Scalia for joining the portion of 
Judge Bork's majority opinion in 
Lebron versus WMATA taking an ex
pansive view of first amendment 
rights, ruling that Washington, DC, 
could not prohibit the position of an 
anti-Reagan advertisement on the 
Metro on the ground that it was de
ceptive because it would be an uncon
stitutional prior restraint. As the Post 
noted: 

Judge Bork and Judge Antonin Scalia
two of the court's conservative members
would have reversed Metro's action on even 
broader grounds if it had been necessary. 
Both believe that an agency of a political 
branch of government cannot impose prior 
restraint on the publication of a political 
message even if that message is 
false .... That is an interference by the 
Government with a citizen's right to engage 
in free political discourse. The court's mes
sage is clear and it is right. 

The remainder of this section takes 
issue with statements the ACLU 
report makes in specific subareas. 

LIBEL 

LIBERTY LOBBY VERSUS ANDERSON 

In addition to the other points made 
above about this opinion, it should be 
noted that the position Judge Scalia 
took on the particular issue which the 
ACLU selected out as the litmus test 
for his views on the first amendment 
was not surprising. Carter appointee 
Judge Edwards joined Scalia's opinion, 
and Time magazine, in fact, indicated 
that it seemed to be required by prior 
Supreme Court opinions: 

Judge Scalia's view was supported by a 
now famous footnote in a 1979 Supreme 
Court ruling written by Chief Justice 
Warren Burger. In that case, Burger noted 
that in order to prove "actual malice"-the 
stiff standard public figures must meet to 
win a libel case-plaintiffs have the right to 
inquire into a reporter's "state of mind." 
Such a complex under-taking, stated the 
Chief Justice, "does not readily lend itself 
to summary disposition." Burger's aide sent 
a message to lower-court judges that led to 
a surge of libel trials. 

By its 6-to-3 decision overturning the 
Scalia opinion, the Court seemed to 
say "ignore previous message." 
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OLLMAN VERSUS EVANS 

This case is a good example of why the 
ACLU's broad claim in its introductory sum
mary that "In virtually every opinion that 
he has written addressing civil liberties 
issues, Judge Scalia has decided against the 
individual," report at II, is completely vacu
ous. This case involved a marxist professor 
denied the chairmanship of the department 
of political science at the University of 
Maryland, in part, he claimed because of a 
libelous column by conservative Columnists 
Evans and Novak. Oilman accordingly 
brought suit against the columnists for 
libel, focusing in particular on their state
ment "Oilman has no status within the (po
litical science> profession, but is a pure and 
simple activist." They claimed this state
ment could not form the basis of these 
facts, it would be impossible to predict 
which side the ACLU would consider to be 
the "individual rights" side of a case. Indi
vidual rights, including rights of free ex
pression, are at stake for botp parties. 

TRA VOULAREAS VERSUS PIRO 

As noted above, Scalia only joined 
MacKinnon's opinion in this case. 
Contrary to the ACLU's claim, it did 
not "make it easier for plaintiffs to 
meet the New York Times standard," 
but simply refused to exclude evidence 
of a newspaper's editorial policies 
from the New York Times actual 
malice calculus. There is no precedent 
for the exclusion of such evidence, and 
hence not excluding it neither made it 
easier nor more difficult to meet the 
standard. The Court's reliance on the 
evidence was, however, grounded in 
par.t on a statement of Earl Warren's 
in a concurrence in Curtis versus 
Butts, who contended that in that case 
part of the evidence of actual malice 
was the defendant's editorial policy of 
"sophisticated muckraking." Earl 
Warren is not famous for his narrow 
construction of the bill of rights. 

SCOPE OF SPEECH 

CCNV VERSUS WATT 

The report goes beyond the bounds 
of zealous advocacy in its portrayal of 
Scalia's dissent, which does not argue, 
as the report states, that expressive 
conduct is entitled to no first amend
ment protection. Rather, it distin
guishes between laws directed at the 
expressive content of the conduct
which are supposed to receive full 
strict scrutiny-and laws directed at 
other aspects of the conduct which 
happen to affect its expressive con
tent. In particular, the ACLU substi
tuted ellipses for the italicized word in 
quoting the following paragraph: . 
• • • to extend equivalent protection 

against laws that affect actions which 
happen to be conducted for the purpose of 
"making a point", is to stretch the constitu
tion not only beyond its meaning but 
beyond reason, and beyond the capacity of 
any legal system to accommodate. 

The omission of the word "equiva
lent" cannot be explained very readily 
as a space-saving device. The next 
paragraph also makes clear that Scalia 
is not advocating no protection for ex-

pressive conduct, but a different level 
of protection: 

The cases find within the first amend
ment some protection for "expressive con
duct" apart from spoken and written 
thought. The nature and effect of that pro
tection, however, is quite different from the 
guarantee of freedom of speech narrowly 
speaking. 

Hence the ACLU's statement that 
Scalia took the view that "conduct en
gaged in for the purpose of 'making a 
point', could never warrant first 
amendment protection" is simply 
wrong. 

Although in general this memoran
dum is limited to the scope of the 
ACLU's report and therefore only dis
cusses Scalia's record on the Court of 
Appeals, a discussion of his first 
amendment record would be incom
plete if it did not note the testimonials 
of two people: Jack Fuller, the editori
al page editor of the Chicago Tribune; 
and Floyd Abrains, the New York 
Times' lawyer and the most distin
guished first amendment advocate in 
the country. Jack Fuller stated before 
the Judiciary Committee: 

<Judge Scalia's) care and caution and me
ticulousness are, like the laws, the best and 
most lasting defense against encroachments 
upon our liberties. And I am more than will
ing to entrust what to me is the most cher
ished of our freedoms to an individual like 
Judge Scalia, whose whole being has been 
wrapped up in serving and honoring the 
American legal tradition. 

Floyd Abrains wrote the committee 
as follows: 

Judge Scalia and I are • • • intellectual 
adversaries in that we have serious differ
ences on major matters of constitutional 
law and public policy. Those differences in
clude, but are not limited to, views ex
pressed in Judge Scalia's judicial opinions 
with respect to first amendment issues. The 
issues we differ on matter greatly to me. 

Nonetheless, I support the confirmation 
of Judge Scalia for the following reasons: 

First, he is a person of the highest person
al character. He is honorable, trustworthy 
and decent. He is a warm human being 
who-as this letter may well illustrate-is 
able to function on a collegial basis with 
people with whom he differs. 

Second, he is a person of the highest intel
lectual ability. His opinions rank amongst 
the best-written and the most thoughtful 
ones of appellate judges in the country. He 
writes with verve, wit, and intelligence. 
Given my views, I sometimes find that 
Judge Scalia's opinions read too persuasive
ly-but that is hardly a black mark against 
him. 

Third, he has an open and inquiring mind. 
He is not so fixed in his views that he re
fuses to listen, not so certain of the immuta
ble truth of his views that he is incapable of 
changing them. 

Finally, his views are not only sincerely 
held by him, but views I respect at the same 
time that I differ with them. But differently 
they are not only views that Judge Scalia 
believes in seriously; they are serious views 
about serious matters about which serious 
people can differ. 

DISCRIMINATION 

The report's statement that "Judge 
Scalia has never authored an opinion 

which found racial discrimination" 
portrays his record misleadingly. 
When one also includes opinions that 
he joined to the three opinions the 
report discussed where that was the 
issue, it turns out that he voted in 
favor of the plaintiff in half the race 
discrimination cases in which he par
ticipated: Mitchell versus Baldrige, 
Tucker versus IBEW, and Bishopp 
versus District of Columbia, all found 
race discrimination. Moreover, con
trary to the thrust of the report that 
Scalia seeks to interpose obstacles in 
the way of race discrimination plain
tiffs, one of these cases, Mitchell, sim
plified the employment discrimination 
plaintiff's task, in that it held that he 
need not show as part of his prima 
facie case that he was more qualified 
than the selected applicant, but only 
that he was qualified. U.S. Law Week 
reported this as a significant victory 
for employment discrimination plain
tiffs. 

CRIMINAL LAW AND PROCEDURE 

The statement that "Judge Scalia's 
opinions in this area of the law all 
decide in favor of the prosecution" is 
correct, although he has joined some 
opinions reversing convictions <U.S. 
versus Lyons, U.S. versus North Amer
ican Reporting Inc., U.S. versus Kelly, 
U.S. versus Foster>. The defendants' 
claim he rejected, moreover, would 
strike most people as pretty wacky: 
Byers-a defendant claiming the in
sanity defense and introducing his 
own expert testimony can be com
pelled to submit to a state psychiatric 
exam and is not entitled to a lawyer; 
Richardson-a court can order a new 
trial after a mistrial resulting from a 
hung jury without violation of the 
double jeopardy clause-as opposed to 
automatically acquitting the defend
ant when the jury is hung and thus 
making a hung jury divided 11 to 1 in 
favor of conviction equivalent to a 
unanimous one in favor of acquittal; 
and Cohen-it does not violate the 
equal protection clause for Congress 
to legislate automatic commitment for 
defendants successfully pleading in
sanity in District of Columbia and 
leaving the subject to the States out
side of District of Columbia. 

GOVERNMENT SECRECY 

The statement "Judge Scalia has au
thored only one opinion holding that 
the Government must release informa
tion" is misleading in that it excludes 
two cases where the effect of Scalia's 
ruling is clearly pro disclosure: In 
Washington Post versus HHS, Scalia 
reversed a district court ruling that 
the Government could assert exemp
tion 4 protection. It is true that the 
result was remand for consideration of 
the application of another exemption 
rather than an order to release the in
formation, but Scalia's opinion made 
release more likely. And in Church of 
Scientology versus IRS-the panel 
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opinion, rather than the companion 
en bane one the report discusses-he 
rejected an argument that 26 U.S.C. 
6103 completely preempted the Free
dom of Information Act as to informa
tion within its scope. Additionally, 
when the opinions Scalia joined are in
cluded, he voted in favor of disclosure 
six times-in addition to the two men
tioned above and ARIEFF, discussed 
in the ACL U report, Gulf Oil versus 
Brock, Meeropol versus Meese, and 
Public Citizen Health Research Group 
versus FDA, which the Public Bar and 
the Legal Times considered to be an 
important prodisclosure case-and 
against eight times. 

EXECUTIVE POWER 

If one translates the report's state
ment "Judge Scalia has consistently 
prevented plaintiffs from challenging 
executive actions" to mean what it 
probably intends, "Judge Scalia takes 
a narrower view than most judges of 
standing to challenge agency action." 
It is correct as far as it goes. It should 
be noted, however, that he reversed or 
voted to reverse agencies in at least 14 
cases. In one of these, Rainbow Navi
gation versus Baldrige, found standing 
to sue and reversed an executive agen
cy's foreign affairs-based determina
tion. 

Mr. BYRD. Mr. President, 2 years 
ago, Judge Antonin Scalia joined in a 
U.S. Court of Appeals opinion which 
defined "judicial restraint" as: 

The philosophy that courts ought not to 
invade the domain the Constitution marks 
out for democratic rather than judicial gov
ernance. 

That viewpoint was enlarged upon in 
that same opinion Dronenburg v. Zech 
(746 F.2d 1579 0984)) with the further 
statement that: 

No court should create constitutional 
rights: That is, rights must be derived by 
standard modes of legal interpretation from 
the text, structure, and history of the Con
stitution. 

What a refreshing approach to con
stitutional interpretation. No notions 
of applying contemporary standards, 
or today's values, or 20th century no
tions to help us figure out constitu
tional meaning. Just the plain, old 
fashioned, lawyerly notion that the 
Constitution means the same thing 
today as it did when it was crafted by 
those brilliant minds almost 200 years 
ago. 

I would like to offer just two exam
ples of Judge Scalia's application of 
his philosophy: First, a demonstration 
of his approach to the meaning of the 
Constitution; and then, an example of 
his exercise of judicial restraint. 

In 1983, there was an appeal before 
Judge Scalia's court which involved 
the right of protesters to sleep in La
fayette Park, across from the White 
House. Community for Non- Violence v. 
Watt (703 F.2D 586 0983); Rev., 468 
U.S. 288 0984)) dissenting from the 
court's majority decision, Judge Scalia 

said he did not believe that, "sleeping 
is or ever can be speech for first 
amendment purposes. That this 
should seem a bold assertion is a com
mentary upon how far judicial and 
scholarly discussion has strayed from 
common and commonsense under
standing." 

That, to my way of thinking, reflects 
the approach of a strict construction
ist, in the very best sense of that term. 

As an example of Judge Scalia's 
belief in judicial restraint, I would 
remind my colleagues of his dissenting 
opinion in a death penalty case in 
1983, Chaney v. Heckler <718 F.2D 1174 
0983>; 53 U.S. Law Week 4385 0985)), 
in which the majority of the court had 
issued an opinion requiring the Food 
and Drug Administration to consider 
whether the lethal injection of con
demned prisoners met F.D.A. stand
ards for safe and effective drugs. 
Pointing out that the FDA had no au
thority over such drugs because they 
were not the kind of consumer drugs 
that Congress intended the FDA to 
regulate, Judge Scalia wrote: 

The condemned prisoner executed by in
jection is no more the "consumer" of the 
drug than is the prisoner executed by firing 
squad a consumer of the bullets. 

Judge Scalia then went on to say 
that even if the FDA did have jurisdic
tion over the drugs involved, it would 
also have the right to decide not to ex
ercise its authority without being 
second guessed by the courts. He criti
cized the court's majority for interfer
ing in extrajudicial matters, and he 
argued that the majority's decision 
had "less to do with assuring safe and 
effective drugs than with preventing 
the States' constitutionally permissi
ble imposition of capital punishment." 

Approaching his task with that kind 
of philosophy, and with that kind of 
candor, Judge Scalia will be a most 
welcome addition to the Supreme 
Court of the United States. 

I am delighted to vote in favor of 
this nomination. 

Mrs. HAWKINS. Mr. President, I re
quest that my colleagues join me 
today in supporting President Rea
gan's nomination of Judge Antonin 
Scalia to serve as Associate Justice on 
the U.S. Supreme Court. Judge Scalia 
is a renowned legal scholar and judi
cial activist. His credentials and pro
fessional undertakings have proven 
him a worthy and well qualified nomi
nee. 

Article II, section 2 of the Constitu
tion instructs the Senate to make an 
independent decision regarding the 
character and fitness of every nomi
nee. The framers did not intend this 
power of advice and consent to war
rant a vote based on the political be
liefs of nominess. I advocate Judge 
Scalia's consideration based on merit. 

In his 20 years of work as law profes
sor, government official, and appellate 
judge, Antonin Scalia has written over 

20 articles and his 84 majority deci
sions while on the U.S. Circuit Court 
of Appeals for the District of Colum
bia have established him as an incisive 
writer. During the past 4 years of 
judgeship his decisions have consist
ently displayed integrity. His wisdom 
and reverence for our Constitution are 
evidenced in his treatment of such 
issues as the first amendment, affirm
ative action, and the separation of 
powers. 

Judge Scalia was educated at the 
University of Fribourg, Switzerland, 
and received his bachelor of arts from 
Georgetown University, graduating 
summa cum laude in 1957. In 1960 he 
graduated magna cum laude from Har
vard University Law School where he 
edited the Harvard Law Review. He 
was admitteq to the Ohio Bar in 1961 
and the Virginia Bar in 1970. Judge 
Scalia was a Harvard University Shel
don Fellow from 1960-61 and privately 
practiced law in Cleveland, OH, be
tween 1961 and 1967. 

He served in the Nixon administra
tion as general counsel in the Office of 
Telecommunications Policy and then 
acted as chairman of the Administra
tive Conference of the United States. 
Judge Scalia served as Assistant Attor
ney General in charge of the Office of 
Legal Counsel, where he dealt with 
subjects such as the ownership of 
Richard Nixon's Presidential papers 
and permissible intelligence-gathering 
activities of the CIA and FBI. He also 
remained in close contact with legal 
establishments. He was a scholar in 
residence at the American Enterprise 
Institute and edited their Regulation 
magazine from 1979-82. He also acted 
as chairman of the American Bar As
sociation Section of Administrative 
Law and as chairman of the ABA Con
ference of Section Chairmen. He has 
taught law at the University of Chica
go, Stanford University, Georgetown 
University, and the University of Vir
ginia. 

Judge Scalia's experience and train
ing would enable him to consider ex
pertly and in a broad historical and 
philosophical context the diverse 
array of Supreme Court issues. He is 
clearly an adept advocate of his views 
and would bring to the Court his firm 
sense of the Constitution and the role 
of judges in the legal system. It is 
without reservation that I recommend 
Judge Antonin Scalia to you today for 
confirmation as Associate Justice of 
the U.S. Supreme Court. 

Mr. CRANSTON. Mr. President, 
after careful consideration I have de
cided to support the nomination of 
Antonin Scalia to be Associate Justice 
of the Supreme Court. 

I have given this nomination the 
same careful scrutiny which I gave to 
the nomination of William H. Rehn
quist to be Chief Justice. 
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In fact, as I have said more than 

once in the past several weeks, I be
lieve the serious consideration by each 
Senator of Federal judicial nomina
tions-especially for the Supreme 
Court-is a constitutionally required 
duty. 

Each Senator is obligated to decide 
whether he will give or withhold con
sent to the President's judicial nomi
nees. 

Earlier, I set forth at length my view 
of the tests I thought the Founding 
Fathers intended us to see in render
ing this judgment, and the history of 
how the Senate has carried out that 
intent. 

It may be surprising to some on the 
other side of the aisle that I have 
reached the conclusion I have-indeed, 
that I would even consider reaching 
the conclusion I have-with respect to 
a strong conservative like Antonin 
Scalia. 

In the debate on the Rehnquist 
nomination, some Rehnquist support
ers on this floor used words that I be
lieve demean the Senate and the seri
ous deliberations that confirmation of 
a nominee to the Supreme Court 
should involve. 

They attempted to raise suspicions 
about the motives of nearly every Sen
ator who had any question about the 
fitness of the nominee, and they 
blurred over, ignored, misstated, or 
argued the irrelevance of facts leading 
to those questions. 

Adverse witnesses before the Judici
ary Committee were similarly brow
beaten, including those who came to 
the Judiciary Committee to testify out 
of no apparent motive except their 
sense of duty to this Nation. 

I believe such tactics demean those 
who use them and demean the Senate. 

To hear a Senator during the Rehn
quist debate tell it-using words like 
"diatribe" to describe the speech of a 
Senator, charging that opponents of 
Rehnquist "assume the worst in every
thing," that they make "ludicrous" 
charges, that "they resolve every am
biguity against Mr. Rehnquist"-no 
one on this side of the ·aisle, at least no 
one who has been labeled as a "liber
al" by those who find such labels 
useful, could vote to sustain any 
Reagan judicial nominee for the Su
preme Court. 

For, Rehnquist's advocates have re
peatedly charged, that is really the 
only judgment opponents of Mr. 
Rehnquist's nomination were making: 
That he is too conservative for us. 

Well, Mr. President, that is not the 
case, and many of us opposing the 
Rehnquist nomination have told them 
that it is not the case. 

Those who automatically support 
President Reagan's judicial nomina
tions may be perfectly sincere about 
their view of what was happening 
here. 

They may well believe that the only 
thing at issue here is whether the 
nominee is conservative enough, or too 
conservative, and see their own duty 
as placing their rubberstamp on any 
nominee to the bench that President 
Reagan sends us, so long as he is far 
enough to the right, even though they 
might not accord the same courtesy to 
another President. 

They may see it as a duty to help 
the President "win," and to use any 
available means to accomplish that 
result. 

But that is not how I see my consti
tutional responsibility, Mr. President. 
I believe that each nominee is entitled 
to fair consideration and that the 
Nation is entitled to the Senate's con
sidered judgment on each nomination, 
before we approve awarding the Na
tion's highest judicial offices to 
anyone for the rest of his or her life. 

I believe that Judge Scalia, like Jus
tice Rehnquist before him, has educa
tional credentials enough, is bright 
enough, and experienced enough to be 
a Justice of the Supreme Court. 

Unlike William Rehnquist, however, 
I do not find that he has other charac
teristics or views, or that he has said 
or done anything, which disqualify 
him for the Supreme Court. 

And, Mr. President, that is in spite 
of the fact that I believe that in some 
ways Judge Scalia is more conservative 
than Justice Rehnquist. 

I have examined Judge Scalia's writ
ings and statements with some care. 

I find impressive the fact that he 
makes distinctions such as the one re
flected in the following 1984 Scalia 
statement: 

They [conservatives] must decide whether 
they really believe, as they have been 
saying, that the courts are doing too much, 
or whether they are actually nursing the 
less principaled grievance that the courts 
have not been doing what they [emphasis in 
original] want. 

I am prepared to accept at face 
value, Judge Scalia's assurance to Sen
ator KENNEDY: 

I assure you I have no agenda. I am not 
going on the Court with a list of things I 
want to do. My only agenda is to be a good 
judge. 

I have no reason to doubt Judge Sca
lia's credibility, as I did with Justice 
Rehnquist. 

Judge Scalia also testified before the 
Senate Judiciary Committee: 

There are countless laws on the books 
that I might not agree with, aside from 
abortion, that I might think are misguided, 
even immoral. In no way would I let that in
fluence how I might apply them. 

I am prepared, too, to take this as
surance at face value. 

I have no reason to conclude that 
Judge Scalia is an ideological extrem
ist who first forms conclusions, then 
reasons backward to justify them. 

I have looked carefully at decisions 
Judge Scalia has rendered on funda-

mental rights and constitutional pro
tections for civil liberties. 

I do not know whether-if I were on 
a court with Judge Scalia-! would 
have reached the same conclusions he 
did. Reasonable men can, and we prob
ably would have-reached different 
conclusions in many of those cases, es
pecially those that narrowly interpret 
the constitutional protections for free
dom of the press, individual rights, 
and civil liberties. 

But in the particular framework of 
each of these cases, I did not find 
Judge Scalia's views were based on 
prejudgment or ideology, but on his 
interpretation of the facts before the 
Court. 

And, unlike Justice Rehnquist, who 
so often dissented alone, even from 
the very conservative majority of the 
particular Supreme Court on which he 
sits, I noted that Judge Scalia much 
more often had the support of some or 
most of his judicial colleagues for his 
views. 

Were I the President of the United 
States, I would have found a different 
nominee for the Supreme Court. 

But that is not a proper basis for the 
judgment I am called upon to make as 
a U.S. Senator. 

I have no reason to doubt the truth
fulness, the ethics, or the fairness of 
Judge Scalia. And I have never be
lieved, said, or implied that his mere 
conservativeness would disqualify him 
to be a Justice, even of this already 
conservative Supreme Court. 

As a result, I will vote for this nomi
nation. 

Mr. LEVIN. Mr. President, 2 days 
ago, I stated the reasons for my oppo
sition to the nomination of Justice 
Rehnquist for Chief Justice. I did not 
oppose Justice Rehnquist's nomina
tion because he is a "conservative." I 
opposed his nomination because, after 
a careful study of his record, I con
cluded that he doesn't properly recog
nize the Federal courts' role as the 
guarantor of individual rights, and 
that his explanations of past actions 
and statements have not been candid 
or credible. 

We are now voting on another Su
preme Court nominee, Judge Antonin 
Scalia of the D.C. Circuit Court of Ap
peals. Judge Scalia is also considered 
to be a "conservative", and I will vote 
to confirm him. 

There are important policy issues on 
which Judge Scalia and I disagree. But 
there is no indication that this nomi
nee's policy values are inconsistent 
with the fundamental principles of 
American law. There is also no indica
tion that the nominee is so controlled 
by ideology that ideology distorts his 
judgment. On the contrary, my im
pression is that Judge Scalia will be a 
fair and openminded Supreme Court 
Justice who will listen to all the argu-
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ments, examine all the facts, and 
decide cases judicially. 

I probably will not find all of his de
cisions to my liking. I probably will 
not always agree with the reasoning 
he uses to arrive at his decisions. But 
his reasoning is likely to be straight
forward, clearly expressed, and worthy 
of respect if not agreement. 

I was somewhat troubled by a press 
account I read soon after Judge Sca
lia's nomination was announced which 
discussed his decision not to recuse 
himself in a 1985 case, Western Union 
Telegraph Co. versus FCC. Three 
years earlier, Mr. Scalia had per
formed consulting services for one of 
the litigants in this case, AT&T. He 
faced the question of whether his 
prior connection with AT&T would 
bring his impartiality into doubt, and 
whether, therefore, he should dis
qualify himself. 

The Federal statute (title 28, section 
455) says that: 

Any justice, judge, or magistrate of the 
United States shall disqualify hims~lf in any 
proceeding in which his impartiality might 
reasonably be questioned. 

Speaking to the press through a law 
clerk, Judge Scalia said that his par
ticipation in Western Union versus 
FCC was proper because sufficient 
time had passed since his involvement 
with AT&T. His law clerk also said 
that Judge Scalia had checked with 
D.C. Circuit Chief Judge Spottswood 
W. Robinson III "to make sure that 3 
years was an adequate time period." 
<Washington Post, June 22, 1986) 

Since I wanted to hear what Judge 
Scalia himself had to say about this, I 
asked him in a letter of July 29, 1986 if 
he did in fact consult with Chief 
Judge Robinson on the question of 
whether he should disqualify himself 
from this case, and if so, what advice 
the Chief Judge had given him. 

Judge Scalia's answer was simple 
and direct. He told me in a letter of 
July 30: 

I consulted Chief Judge Robinson on the 
question whether 3 years of disqualification 
from matters involving AT&T was sufficient 
to eliminate any appearance of impropriety 
arising from the fact that I had done con
sulting work for that company in the past. 
He advised me that in his view 3 years was 
ample. 

This response satisfied my concerns. 
Judge Scalia apparently carefully con
sidered the statute on disqualification, 
consulted with the Chief Judge of his 
Circuit, and concluded, with the Chief 
Judge's concurrence, that it was not 
improper for him to sit on the case. 
The decision was a judgment call, not 
an automatic disqualification, and an
other judge might have decided differ
ently. But I believe that he went about 
making this decision in the proper 
way. 

I was also troubled by Judge Scalia's 
response to a question at the news 
conference where his nomination was 

announced. He seemed to stumble 
when asked questions about whether 
he had gone through a screening proc
ess conducted by the Justice Depart
ment or whether any administration 
officials had posed questions to him 
regarding his views on specific issues. 

Because I feel so strongly that this 
type of "prescreening" process threat
ens the independence of the 1<1ederal 
judiciary, I decided to ask the nominee 
directly whether he had gone through 
such a process. In a letter of August 
15, 1986, I asked Judge Scalia the fol
lowing question: 

Did any employees of the Executive 
Branch or individuals at the request of em
ployees of the Executive Branch ask you 
any questions about your position on issues 
that might come before the Supreme Court? 
If so, please list the issues mentioned, the 
persons who mentioned them and your an-
swers. 

Judge Scalia responded to me on 
August 19. Again, his response was 
straightforward: 

In connection with my nomination, I have 
been asked no question by any Executive 
Branch employee concerning issues that 
might come before the Supreme Court, nor, 
to my knowledge, have I been asked any 
such question by an individual at the re
quest of an Executive Branch employee. 

I was satisfied with this response of 
Judge Scalia's. I have seen no other 
evidence indicating that he was ques
tioned by administration officials con
cerning his views on particular issues, 
and I believe his denial of having been 
questioned in this way. 

This nominee clearly has outstand
ing intellectual ability. I have found 
nothing to indicate that he lacks in
tegrity. I will vote to confirm Judge 
Scalia as an Associate Justice of the 
Supreme Court. 

Mr. DOMENICI. Mr. President, it is 
a distinct pleasure to rise in support of 
the nomination of Antonin Scalia to 
be Associate Justice of the Supreme 
Court of the United States. 

Judge Scalia is a man of strong intel
lect, integrity, leadership, and achieve
ment. In his 4 years on the court of 
appeals, he has demonstrated that his 
powers of legal analysis and his writ
ing abilities are of the highest quality. 
By his qualifications, experience, and 
character, he has proven himself to be 
worthy of the position of Justice of 
the Supreme Court. 

A Supreme Court Justice must be a 
person with unquestioned integrity: he 
or she must be honest, ethical, and 
fair. 

A Supreme Court Justice must be a 
person with strength of character: he 
or she must possess the courage to 
render decisions in accordance with 
the Constitution and the laws of the 
United States. 

A Supreme Court Justice must be a 
person with human compassion: he or 
she must respect both the rights of 
the individual and the rights of society 

and must be dedicated to providing 
equal justice under the law. 

A Supreme Court Justice must be a 
person with proper judicial tempera
ment: he or she must understand and 
appreciate the genius of our Federal 
system and of the delicate checks and 
balances between the branches of the 
National Government. 

Judge Scalia possesses these quali
ties. 

Judge Scalia has had a distinguished 
career. Few individuals have been ap
pointed to the Supreme Court with 
the outstanding qualifications that 
Judge Scalia possesses. It is a telling 
comment that the Judiciary Commit
tee, which reviewed this nomination, 
came to the unanimous conclusion 
that Judge Scalia should be confirmed 
by this body. 

The report on the nomination also 
testifies to Judge Scalia's outstanding 
qualifications. You see, it's only two 
sentences long. This doesn't mean that 
the Judiciary Committee didn't care
fully review Judge Scalia's qualifica
tions. To the contrary, they made an 
exhausting review. Anyone who has 
been around this body for any length 
of time knows that the shorter the 
report, the less controversy there is 
about the nomination. It's only when 
someone has something bad to say 
that we write a long report. When ev
eryone is in agreement that the nomi
nee is well-qualified, we write up a 
short report. So the good news for 
Judge Scalia is that the report on his 
nomination is only two sentences long. 

But I can't help but feel that we 
have short-changed Judge Scalia a 
little bit. The public is entitled to 
know just how exceptionally well 
qualified Judge Scalia is. I'd like to 
take a few moments to review those 
qualifications. 

Judge Scalia attended Georgetown 
University and graduated summa cum 
laude. He graduated magna cum laude 
from Harvard Law School, where he 
was the notes editor of the Harvard 
Law Review. After graduating from 
law school, he served as a graduate 
fellow at Harvard. He then was associ
ated with the prestigious Cleveland 
law firm of Jones, Day, Cockley & 
Reavis for 6 years. Subsequently, he 
taught law at the University of Virgin
ia before becoming general counsel of 
the Office of Telecommunications 
Policy. He also served as Chairman of 
the Administrative Conference of the 
United States. In 1974, he was ap
pointed Assistant Attorney General in 
charge of the Office of Legal Counsel 
in the Ford administration. He then 
taught law at the University of Chica
go School of Law. He also was a visit
ing professor at Stanford Law School 
and Georgetown Law Center, a visiting 
scholar at the American Enterprise In
stitute, and chairman of the adminis
trative law section of the American 
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Bar Association. In 1982, President 
Reagan appointed him to the U.S. 
Court of Appeals for the District of 
Columbia Circuit, considered by many 
to be the preeminent circuit court in 
the Nation. He has served on that 
court with distinction since then. That 
is many lifetimes worth of achieve
ment for most of us. 

Judge Scalia is a man of outstanding 
intellectual abilities. Anybody who 
doubts that should go look at the 
copies of the Federal Reporter which 
contain his legal opinions. As a scholar 
and a judge, he has made many contri
butions to our jurisprudence on ad
ministrative law, separation of powers, 
libel and slander law, and many other 
areas. Judge Scalia, by all accounts, is 
well respected by his colleagues on the 
bench. He is a legal scholar with few 
equals and has served very capably on 
the court of appeals. 

In sum, Judge Scalia is eminently 
qualified for the position for which he 
has been nominated. He has had a dis
tinguished career so far, and now he is 
properly poised to proceed to the pin
nacle of his profession. 

I know . that some Members of this 
body have strong ideological differ
ences with Judge Scalia. I respect 
them for that. It is heartening to see, 
however, that the Members of this 
body realize that the vote on this nom
ination should rest on whether Judge 
Scalia is qualified, not whether a ma
jority of this body agrees or disagrees 
with his personal philosophy. 

Under the Constitution, the Senate 
has the duty to offer "advice and con
sent" on judicial nominees. Congress 
must scrutinize the nominee to deter
mine whether he or she possesses the 
qualities that the people have a right 
to expect in judges. Congress, howev
er, must respect a President's right to 
appoint qualified persons to the judici
ary. 

There is an important reason for the 
Senate to respect the President's 
choices of qualified judicial nominees. 
Our constitutional system is a marvel
ous set of checks and balances. One of 
the checks on the power of the judici
ary is power of the President to ap
point men and women who share his 
vision of the nature of our society and 
the role of Government. 

As long as a nominee is otherwise 
qualified, the nominee's personal phi
losophy should not be a consideration 
unless that philosophy undermines 
the fundamental principles of our con
stitutional system or the nominee's 
dedication to his or her ideological 
principles is so strong that he or she 
cannot be an impartial judge. In the 
absence of such concerns, the Senate 
must respect the right of a President 
to nominate qualified candidates of his 
choosing. 

The evidence of Judge Scalia's com
mitment to our constitutional system 
and his ability to judge impartially is 

abundantly clear from his tenure on 
the court of appeals. His personal ide
ology, therefore, should play no role in 
our decision on whether to confirm 
him. 

I would also like to add that it is a 
distinct pleasure for me to speak on 
Judge Scalia's behalf because he is a 
personal friend. I'm sure my col
leagues have read the wonderful trib
utes to Judge Scalia. Every time you 
read one of these, you see terms such 
as articulate, energetic, gregarious, in
telligent, and quick-witted. I can 
assure you that these descriptions are 
100 percent accurate. 

Judge Scalia's nomination is mean
ingful to me for another reason, as he 
is the first American of Italian extrac
tion to be nominated to serve on the 
Supreme Court. This is a magnificent 
symbol to the Italian-Americans of 
this Nation that they truly can share 
in all that this great country has to 
offer. 

President Reagan has repeatedly 
said that he will pick the very best 
men and women he can find to serve 
on our Nation's courts. In this case, he 
has fulfilled that promise. Judge 
Scalia is the very best. 

In this case, the best also happens to 
be of Italian extraction. Judge Scalia's 
father came here from Italy as a 
young man. His mother also was the 
daughter of immigrants from Italy. 
There are millions of Italian-Ameri
cans in this country, many of whom 
started with nothing, many of whom 
started with immigrant parents who 
may not have been able to read or 
write English, such as mine. 

Obviously, it is with great pride that 
we witness one who shares our history 
and our traditions nominated to serve 
on the highest court of the Nation. Of 
course, . Italian-Americans are Ameri
cans first and last. It is because we are 
Americans that we applaud a fellow 
Italian-American's achievement of the 
American dream. This is truly a suc
cess for Italian-Americans and obvi
ously a magnificent success for the 
American tradition. I have no doubt 
that Judge Scalia will serve with dis
tinction on the Supreme Court and 
will make all Americans proud to call 
him one of their own. 

Mr. President, a nominee for Su
preme Court Justice of the United 
States must possess the highest stand
ards of integrity, ethics, and commit
ment to the cause of justice. He or she 
must be an individual of proven ability 
and judgment. Judge Scalia has been 
thoroughly examined to determine 
whether he possesses these qualities, 
and he has not been found wanting. I, 
therefore, wholeheartedly support this 
nomination and urge my colleagues to 
do the same. 

I thank the Chair. 
Mr. DOLE. This will be the last vote 

this evening. 

The PRESIDING OFFICER. Are 
there any other Senators desiring to 
be heard on this matter? 

If not, the question is, "Shall the 
Senate advise and consent to the nom
ination of Antonin Scalia to be Associ
ate Justice of the Supreme Court of 
the United States?" 

The yeas and nays have been or
dered and the clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. SIMPSON. I announce that the 
Senator from Utah [Mr. GARN] and 
the Senator from Arizona [Mr. GoLD
WATER] are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Utah 
[Mr. GARN] would each vote "yea". 

The PRESIDING OFFICER. Are 
there any other Senators in the Cham
ber desiring to vote? 

The result was announced-yeas 98, 
nays 0, as follows: 

[Rollcall Vote No. 267 Ex.] 

YEAS-98 
Abdnor 
Andrews 
Armstrong 
Baucus 
Bentsen 
Bid en 
Bingaman 
Boren 
Boschwitz 
Bradley 
Broyhill 
Bumpers 
Burdick 
Byrd 
Chafee 
Chiles 
Cochran 
Cohen 
Cranston 
D'Amato 
Danforth 
DeConcini 
Denton 
Dixon 
Dodd 
Dole 
Domenici 
Duren berger 
Eagleton 
Evans 
Ex on 
Ford 
Glenn. 

Gore 
Gorton 
Gramm 
Grassley 
Harkin 
Hart 
Hatch 
Hatfield 
Hawkins 
Hecht 
Heflin 
Heinz 
Helms 
Hollings 
Humphrey 
Inouye 
Johnston 
Kassebaum 
Kasten 
Kennedy 
Kerry 
Lauten berg 
Laxalt 
Leahy 
Levin 
Long 
Lugar 
Mathias 
Matsunaga 
Mattingly 
McClure 
McConnell 
Melcher 

Metzenbaum 
Mitchell 
Moynihan 
Murkowski 
Nickles 
Nunn 
Packwood 
Pell 
Pressler 

. Proxmire 
Pryor 
Quayle 
Riegle 
Rockefeller 
Roth 
Rudman 
Sarbanes 
Sasser 
Simon 
Simpson 
Specter 
Stafford 
Stennis 
Stevens 
Symms 
Thurmond 
Trible 
Wallop 
Wamer 
Weicker 
Wilson 
Zorinsky 

NOT VOTING-2 
Garn Goldwater 

So the nomination was confirmed. 

0 2220 

Mr. THURMOND. Mr. President, I 
move to reconsider the vote by which 
the nomination was confirmed. 

Mr. DOLE. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. THURMOND. Mr. President, I 
ask unanimous consent that the Presi
dent be immediately notified that the 
Senate has confirmed the nominations 
of Chief Justice Rehnquist and Justice 
Scalia. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 
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LEGISLATIVE SESSION 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the Senate 
resume legislative session. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

The Senate resumed legislative ses
sion. 

OMNIBUS BUDGET 
RECONCILIATION ACT, 1987 

Mr. DOLE addressed the Chair. 
The PRESIDING OFFICER. The 

majority leader. 
Mr. DOLE. Mr. President, I ask 

unanimous consent that the Senate 
tum to the consideration of Calendar 
No. 750, S. 2706, the Budget Reconcili
ation Act. 

The PRESIDING OFFICER. Is 
there objection? Without objection, it 
is so ordered. 

The clerk will report. 
The assistant legislative clerk read 

as follows: 
A bill <S. 2706) to provide for reconcilia

tion pursuant to section 2 of the concurrent 
resolution on the budget for fiscal year 1987 
<S. Con. Res. 120, 99th Congress>. 

The Senate proceeded to the imme
diate consideration of the bill. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DOMENICI addressed the 
Chair. 

The PRESIDING OFFICER. The 
Senator from New Mexico is recog
nized. 

Mr. DOMENICI. Mr. President, I 
wonder if the distinguished majority 
leader will assign the time to the Sena
tor from New Mexico to handle the 
bill as prescribed by the Budget Act. 

Mr. BYRD addressed the Chair. 
The PRESIDING OFFICER. The 

minority leader is recognized. 
Mr. BYRD. Mr. President, I will 

assign a time on this side to Mr. 
CHILES. I take it there will be no more 
than brief opening statements this 
evening. 

Mr. DOLE. Mr. President, I will 
assign time on this side to the distin
guished chairman of the Budget Com
mittee, Senator DoMENICI. 

The PRESIDING OFFICER. The 
Senator from New Mexico. 

Mr. DOMENICI. Mr. President, we 
are not going to use a lot of time here 
tonight on this reconciliation bill. But 
let me just give a quick, brief summary 
of what it is and where we are, and 
why we are calling it up. 

First of all, I think everybody should 
know that this is a reconciliation bill 
that was reported out by the various 
committees of the U.S. Senate pursu
ant to the budget resolution. Conse
quently, it is a bona fide reconciliation 
bill as prescribed by the Budget Act 
and its various amendments. It is 
therefore under a time agreement as 
stated in that law, and subject to cer-

tain constraints and limitations with 
reference to amendments. 

As I understand it, unless the U.S. 
Senate decides to change the rule, 
there are 20 hours of debate equally 
divided, and amendments are limited 
both as to time and scope. 

This reconciliation bill is the result 
of a budget resolution earlier in the 
year that sought to bring the deficit 
within the prescribed reduction levels 
of the Gramm-Rudman-Hollings Defi
cit Reduction Limitation Act. 

The scoring now, if you were to cost 
it out to see what it does to the deficit, 
is about $3.4 to $3.7 billion. I regret to 
tell the Senate that even if we passed 
it in its current form in its entirety, 
and clearly there are many controver
sial measures within it, but even if we 
did, it would be a long way from com
pliance. It would be many billions of 
dollars short of what is required at the 
present time to avoid an across-the
board sequester that is currently pend
ing by way of an order at the desk of 
$19.4 billion in outlays equally divided 
between defense as prescribed in the 
law, and domestic programs that are 
not exempt across the board. 

It is a long ways from what we will 
need even under our projections for 
the rest of the year. Nonetheless, the 
Senate should understand that Friday 
before we recess this U.S. Senate, 
there is a rather onerous task con
fronting us. 

Pending at the desk is the across
the-board temporary sequester that 
would comply with the Budget Act at 
this point in history and bring the def
icit as of now based upon all things 
that have transpired down to $144 bil
lion. It is going to be very dificult for 
us to avoid voting on that sequester. 
But we have been working in a biparti
san manner, Senator CHILES advising 
his side of the aisle, and I advising our 
side on the Friday event, that tempo
rary sequester, what it really means, 
and how we might in a bona fide 
manner seek to avoid a sequester by 
producing additional savings to this 
$3.7 billion reconciliation bill so as to 
put us in a position where we could 
say to ourselves and to the people of 
this country, we do not need the se
quester because we did our work. 

We got the requisite savings and 
asset sales and/or revenues all added 
up which will avoid a sequester and 
still permit us to say we are within the 
$154 billion limit that we will expect 
to comply with by the beginning of 
the next fiscal year, October 1, or 
thereabouts. 

I might say this is going to require 
some cooperation on the part of the 
Senate because obviously we have a 
bill that is difficult to amend presently 
before us, that does not do the job, 
that needs to have some dramatic sur
gery performed, and clearly amend
ments are difficult unless we do that 
by way of some consent to put a pack-

age before the Senate, and indeed to 
give Senators some prerogatives that 
they may not have under reconcilia
tion to prescribe amendments that 
they may desire over those that are 
either in the bill or those that might 
be prescribed by leadership, either 
from this side or jointly, as we move 
through this effort. 

Do we have a prescription ready to 
offer to the Senate to modify and en
hance this bill so that it will do the 
job? 

0 2230 
The answer is "No." 
Can we get one in time to at least 

urge the Senators not to insist upon a 
sequester vote because we are on the 
way? 

The answer is "No." 
Can we get there by Friday? 
The answer is "Yes," we can. We are 

working on that now. We have spent a 
lot of time today with various Mem
bers who have ideas, who have submit
ted through their respective commit
tees ideas on how to get there, but we 
surely do not have any kind of concur
rence by way of a leadership package. 

I am hopeful that Senators will 
begin to understand. No. 1, what is in 
this package. Some onerous things are 
in it: a cigarette tax that the President 
says he does not want; a cigarette tax 
that many Members of the Senate do 
not want. That is about $1.8 billion, to 
my recollection, in the first year of the 
$3.7 billion in the bill. 

In addition, there are a lot of add
ons that cost money. There are some 
provisions that save money. The net 
effect is $3.7 that I described hereto
fore to the Senate. 

Let me say that since we have 20 
hours of debate of the type described 
in the Budget Act-some things do not 
count against it, so it will take a very 
long time to use 20 hours-I asked the 
leader to go ahead and call it up to
night. The distinguished ranking 
member of the committee, Senator 
CHILES, was in accord, that we ought 
to proceed and use up some time, 
using this to get ourselves informed 
and to ask the Senators when we 
speak with them tomorrow about this 
to consider helping us as we need some 
consent. We are not ready for any
thing like that, but we are going to 
need it. 

Our goal, and it is shared by the 
White House, it seems to be somewhat 
shared by the House of Representa
tives, is that we ought to tum this $3.7 
billion savings bill into a bill that will 
reduce deficits by about $14.5 billion. 

From what I hear, the House has 
been talking-and I am only talking 
about some papers I have seen, some 
verbal exchanges-has been talking 
about perhaps some $15 billion. We 
are in the ball park. 
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I can tell the Senate if we are able to 

put one together in the $14.5 billion 
range, I believe we can predict with 
high probability that there would not 
be a sequester at the end of the year 
and perhaps we would not have to vote 
on the temporary one which clearly is 
the temporary gun at our heads 
saying, "If you do not fix it, it is al
ready done. You voted on it and you 
have to take the consequences." 

How close to that package? Well, I 
do not think I would want to catego
rize it. We have been close and it turns 
out to be very far. But I believe there 
is a range of proposals, all of which 
added together have the probability of 
getting us there. My hope is it can be 
done in a bipartisan manner when we 
start work on it tomorrow. My hope is 
that we may begin some discussions 
with some House leaders about how 
they seek to do it as we wind this ses
sion down, not to be there with two 
reconciliation bills that are terribly 
different and yet be telling ourselves 
that in the next 11 or 12 working days 
we can get our jobs done. 

Everyone knows we still have to ap
propriate, we still have to do the rec
onciliation bill, and we still have the 
tax reform. Besides those three big 
pieces, there are a lot of other things 
we have to do. I would hope we can 
begin an exchange with the House to
morrow and see if we can get this into 
the proximity of both seeking the 
same amount of money. Perhaps we 
can agree on that. And then perhaps 
some parameters on how we might put 
it together. 

That is about all I know now. We 
have not kept any secrets. We have ad
vised the Senators and advised the 
press of how we arrived at the $14.5 
billion that is necessary to avoid a se
quester. We have a suggested list of 
ways to get there. Some are noncon
troversial, but the sum total of the 
noncontroversials do not do the job so 
there is a bunch of controversial ones 
that we have not agreed upon yet. 

I have seen some preliminary House 
ideas and clearly they are different 
from some of ours. That is why I am 
hopeful we will use up some time. Ev
eryone ought to understand with the 
passage of each hour of the 20 hours 
of debate we get closer to that day 
Friday when we have to vote on the 
sequester of $19.4 billion. Very little 
escapes that. Everybody knows what is 
immune and everybody knows what is 
in. 

Plenty of domestic programs will be 
cut dramatically. Defense will be cut 
dramatically from this year's level. 
Frankly, I do not think there are very 
many people who think either of those 
cuts on either the defense or the do
mestic side are prudent or good policy, 
either domestically or from the stand
point of our national defense. So we 
want to avoid that. We will do our 
very best. 

From my standpoint I want to say to 
our appropriators who work very hard 
to get appropriations bills through 
that I am going to try in this process, 
as I have historically, not to involve 
the appropriations process and the ap
propriations bills in this reconciliation. 
They have enough problems getting a 
continuing resolution and negotiating 
with the White House on both policy 
and money matters. I think that can 
take care of itself. They have targets 
which are pretty well established and 
the White House can look over their 
shoulder and tell them what they will 
accept and what they will not. We 
ought to get on with this in another 
way. 

At this point I clearly do not intend 
in any way to involve this reconcilia
tion in their process. Quite to the con
trary, I am hopeful that we will have 
enough in this $14.5 billion to $15 bil
lion which we seek to permit the ap
propriations to run a normal course, 
even if it is in a continuing resolution, 
to accommodate to the allocations 
that are presently there as mandatory 
targets under the Budget Act. 

Some people do not like that whole 
process; they think we are spending 
too much. Others think we are not 
spep.ding enough. But basically the ap
propriations bills have come in in 
every respect-defense, foreign aid, 
foreign assistance, and all domestic 
functions-right on target in terms of 
outlays as prescribed by the U.S. 
Senate when they voted in the budget 
resolution. I do not think we ought to 
use reconciliation to put another 
burden on that. Let it run its course. 

Having said that, Mr. President, I 
have nothing further to say. I do not 
know when the leader will call us back 
in but I will need some time to negoti
ate. We will have one of the Budget 
Committee people handle it for me in 
the morning as we try to work out 
some compromises. At this point I 
yield the floor. 

Mr. GORTON. Mr. President, today 
the Senate takes up the Budget Rec
onciliation Act for 1986. I must confess 
to mixed feelings at this moment. I 
commend Senator DoMENrcr, the 
chairman of the Budget Committee, 
and his Democratic counterpart Sena
tor CHILES, for the hard work and 
leadership they have demonstrated in 
bringing the process this far. But I 
fear that the package that is about to 
be laid before us is defective in one 
critical aspect-namely, its failure to 
reduce the deficit sufficiently to avoid 
across-the-board spending cuts that 
will otherwise be required under the 
Gramm-Rudman-Hollings Act. 

I have fought as tenaciously and 
consistently as any member of the 
Senate to eliminate the Federal 
budget deficit. But I do not want to 
see across-the-board spending reduc
tions implemented. They do not re
flect this body's considered will, and 

they are not, I believe, generally fa
vored among our constituents in gen
eral. It is our task to ensure that these 
across-the-board spending cuts are 
avoided, by enacting budget measures 
sufficient to reach the deficit goal 
without triggering these reductions. 

Unfortunately, the bill that stands 
before us today will not meet this re
quirement. As it stands, it clearly does 
not yield enough deficit reduction to 
permit us to avoid the across-the
board spending reduction of Gramm
Rudman-Hollings. It is my hope, 
therefore, that we may be able to 
modify the bill over the next several 
days to generate enough savings to 
avoid the across-the-board spending 
cuts otherwise required by the 
Gramm-Rudman-Hollings Act. I in
tend to support this effort. 

NOMINATION OF WILLIAM 
REHNQUIST TO CHIEF JUSTICE 
OF THE U.S. SUPREME COURT 
Mr. HEINZ. Mr. President, the 

Senate has few graver responsibilities 
than its constitutional obligation to 
advise and consent with respect to ju
dicial nominations. This responsibility 
is particularly grave in the confirma
tion of the Chief Justice to the High
est Court in our land-the Supreme 
Court. 

We, as Senators, are legislators. The 
Supreme Court is all too often called 
upon to determine the meaning of 
what we write as law. The Justices' 
impact in interpreting the Constitu
tion-and the paramount importance 
of their decisions-is even more pro
found. The Chief Justice of the Su
preme Court may have no more than a 
single vote out of nine-the same 
weight as his or her · colleagues-and 
yet the position of the Chief Justice is 
one in which we repose extraordinary 
esteem, respect and trust. 

Our Constitution provides for nomi
nation by the President and the advice 
and consent of the Senate. Both re
sponsibilities are far reaching, their 
weight immense. The Senate's consti
tutional duty demands that we in the 
Senate consent to a nominee for the 
position of Chief Justice only if his or 
her qualifications-that is, scholar
ship, legal acumen, professional 
achievement, wisdom, integrity, fideli
ty to the law and commitment to 
uphold our Constitution-are of the 
highest order. I take this task most se
riously. It is too important a decision 
for either partisan loyalty or partisan 
gain to play a part. 

Mr. President, the question before 
us is whether to approve the nomina
tion of Justice William H. Rehnquist 
to serve as Chief Justice of the U.S. 
Supreme Court? I think it important 
to note clearly and exactly what we 
are and are not doing here today when 
we cast our votes. 
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The question before us is not wheth

er Justice Rehnquist should be on the 
Supreme Court. He already is on the 
Court. Nothing we do here today will 
change that fact. Rather, the decision 
we are called upon to make is whether 
to elevate Justice Rehnquist to first 
among equals as Chief Justice. 

I have some serious differences with 
Justice Rehnquist's philosophy. If I 
were a Justice, I would, perhaps often, 
find myself opposing Justice Rehn
quist's position. Had I been on the 
Court, I would for example have found 
myself in opposition to his position on 
Bob Jones University 0983), Batson 
versus Kentucky 0986), Keyes versus 
School District No. 1 0973), and other 
cases demanding a clear interpretation 
of the equal protection clause of the 
14th amendment against the multiple 
manifestations of racial discrimina
tion. By the same token, I would have 
argued vigorously against his position 
in landmark sex discrimination cases 
such as Turner versus Department of 
Employment Security 0975), Duren 
versus Missouri 0979), and Taylor 
versus Louisiana <1975). 

The heart of these and my other dis
agreements with Justice Rehnquist, I 
expect, is his generally broad rejection 
of the doctrine of incorporation. 

While Justice Rehnquist may take 
the narrowest interpretation of "incor
poration" of any person on the Court, 
in fairness to his view, there are 
others on the Court today-a majority 
from time to time-who are also strict 
in limiting the application of the doc
trine of incorporation. That school of 
thought, though I may disagree with 
many of the conclusions it leads to, 
must be accorded as a recognized 
branch and serious body of judicial 
thought. 

In view of his position as a sitting 
Associate Justice, it is difficult to con
clude that his general judicial philoso
phy, despite my disagreements with 
his decisions, is without its adherents 
on the Court. 

The President might as easily have 
selected for Chief Justice another Jus
tice of generally similar view-Justice 
O'Connor, White, and Powell come to 
mind-as an alternative to Justice 
Rehnquist. Similarly, I have noted 
very little inclination on the part of 
any Senator to oppose the nomination 
of Justice Scalia, who would appear to 
have views quite similar to Justice 
Rehnquist. For these reasons, I believe 
that in and of themselves my disagree
ments with the nominee are not a suf
ficient reason to disqualify him. 

Mr. President, beyond the issue of 
philosophy, as important as it is, it is 
essential to ask whether Justice Rehn
quist meets certain other qualifica
tions-whether he has the requisite 
legal skills, integrity, high intellect, in
stitutional fidelity, and moral charac
ter-to serve as Chief Justice. 

As to whether Justice Rehnquist 
meets these tests, I give particular 
weight to those who know him best. 
His Court colleagues who have indicat
ed privately as well as publicly their 
approval of his choice. 

Justice Rehnquist's legal and intel
lectual skills are impressive, even to 
his most severe critics. He graduated 
first in his class from Stanford Law 
School. He served on the Board of Edi
tors of the Stanford Law Review. 

Justice Rehnquist has been rated as 
"well qualified" by the American Bar 
Association [ABA], which informed 
the Senate Judiciary Committee: "The 
ABA committee unanimously has 
found that Justice Rehnquist meets 
the highest standards of professional 
competence, judicial temperament and 
integrity, is among the best available 
for appointments as Chief Justice of 
the United States, and is entitled to 
the committee's highest evaluation of 
the nominees to the Supreme Court
well qualified." 

Mr. President, impressive as these 
credentials may be, intellect without 
good character and high moral values 
is at best worthless and at worst dan
gerous. 

It is said Adolf Hitler and Joseph 
Stalin were both brilliant men. And we 
know what they did. 

It is most significant to me that a 
number of impartial practitioners of 
high integrity, character and promi
nent legal standing have expressed un
equivocal support for the nominee in
cluding, most notably, Judge Griffin 
Bell, former Attorney General during 
the Carter administration and Erwin 
N. Griswold, former Solicitor General 
under President Johnson. They sup
port him not merely because he is able 
and intelligent, but because they be
lieve he passes a more important test: 
they believe he is a good man. 

Mr. President, let me return to the 
issue that has dominated this debate, 
judicial philosophy. Rhetorically, the 
question is: "Is Justice Rehnquist an 
extremist?" The substantive transla
tion of this question is whether Jus
tice Rehnquist's philosophies are so 
unusual that they may impede-or 
cloud in some way-an honest inter
pretation of our constitutional rights 
and responsibilities. As I said earlier, 
on a case-by-case basis I find myself in 
a sufficiency of dissent with Justice 
Rehnquist. But that is not the issue. 
The correct question to ask is whether 
Justice Rehnquist is so extreme in his 
views, so far out in right field, that we 
dare not entrust him with the high po
sition of Chief Justice. 

As I understand the principal argu
ment of Justice Rehnquist's oppo
nents, it is that he is outside of the 
mainstream of judicial thought of 
those Justices currently serving on the 
Supreme Court. The b'lSis for this ar
gument is that Justice Rehnquist is 
the leading dissenter on the Court and 

therefore he is too extreme to serve as 
Chief Justice. 

In examining the records of the 
Court, I found the facts at variance 
with this conclusion in two respects. 
First, during the 1980-84 Court ses
sions, Justice Rehnquist dissented a 
total of 75 times. He was not the lead
ing dissenter. The leading dissenter 
was Justice Stevens with 145 dissents, 
a frequency of roughly twice that of 
Justice Rehnquist. Justice Brennan, 
with 106 dissents, also dissented more 
than Rehnquist. Second, Rehnquist 
was not the most frequent sole dis
senter. In this case, it was Justice Ste
vens, who most scholars consider a 
moderate to liberal, who had the most 
lone dissents-51-of any Justice. 

My point, Mr. President, is that this 
kind of statistical argument has to be 
examined carefully. In this case, the 
assertions of Justice Rehnquist's oppo
nents simply are not supported by the 
facts available. 

It is, however, factually accurate 
that Justice Rehnquist has authored a 
majority of the majority opinions in 
the last four terms of the Court. 

To my mind, then, the facts do not 
support the conclusion that Justice 
Rehnquist is isolated in his views and 
too far from the main currents of ar
gument of contemporary jurispru
dence. So, while I cannot share signifi
cant elements of Justice Rehnquist's · 
philosophy, neither can I come to the 
conclusion of his opponents that he is 
the extremist his opponents presup
pose. 

Although I shall vote for his nomi
nation, quite frankly this has been the 
most difficult question for me to re
solve. And because it is not an easy 
call, it is a close call. 

It is difficult because the interpreta
tion of the Constitution or the laws 
written by Congress is difficult. There 
is a tension between the pure rational
ity of a faithful and literal interpreta
tion of words on paper on the one 
hand, and what someone today thinks 
the authors meant to say yesterday or 
years ago on the other. There can 
never be, with certainty, a right 
answer to this question. 

I yield the floor. 
Mr. DOMENICI. Mr. President, I 

suggest the absence of a quorum. 
The PRESIDING OFFICER. On 

whose time? 
Mr. DOMENICI. I suggest that it be 

charged equally. 
The PRESIDING OFFICER. With

out objection, it is so ordered. 
The clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 

0 2240 
Mr. BROYHILL. I ask unanimous 

consent that the quorum call be dis
pensed with. 
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The PRESIDING OFFICER. With-

out objection, it is so ordered. · 

DEPARTMENT OF TRANSPORTA
TION APPROPRIATIONS 

Mr. BIDEN. Mr. President, today I 
voted in support of the Transportation 
appropriations bill for the 1987 fiscal 
year. The overwhelming majority vote 
in support of this bill indicates that 
the committee did an excellent job of 
balancing demanding interest, while 
managing to stay under budget. 

I would also like to note something 
that was not part of the bill, nor even 
attempted-a drastic reduction or 
elimination of funding for Amtrak. 
During the past few years, I have op
posed the numerous attempts that 
have been made to wreck the Amtrak 
System. Until recently, the importance 
of Amtrak seemed to be poorly under
stood. There used to be a belief that if 
Amtrak did not stop in your home
town, you received absolutely no bene
fit from it. This was never the case, 
and now the country understands the 
value of Amtrak not only to States 
along the Northeast corridor, but to 
the entire Nation. 

While I am pleased to see that Am
trak's funding level of $591 million 
was not subject to reduction, it is clear 
that Amtrak must continue to look for 
ways to cut its costs, while maintain
ing service standards. After the demor
alizing and distracting attacks on 
Amtrak by the administration, its em
ployees, and management can now 
turn their full attention toward imple
menting further savings in Amtrak op
erations, reducing the need for appro
priations like we voted for today. 

I do not believe anyone wants the 
present situation to continue. I look 
forward as much as anyone to the day 
when Amtrak states that it no longer 
needs any assistance. But it is only by 
allowing Amtrak to move off the seri
ous chopping block, not threatening 
its existence month after month, that 
plans for long-term development and 
improvement of the railroad system 
can be moved forward. That is one of 
the most important aspects of this bill, 
and one that I hope will be continued. 

COMMEMORATION OF THE 
199TH ANNIVERSARY OF THE 
SIGNING OF THE U.S. CONSTI
TUTION 
Mr. DECONCINI: Mr. President, I 

would like to take a few moments to 
commemorate a very important day in 
the history of our country. 

Today we are celebrating the 199th 
anniversary of the signing of the U.S. 
Constitution. Our Constitution is a 
document Prime Minister Gladstone 
of Britain called "the most remarkable 
work known in modern times to have 
been produced by the human intel
lect." I am sure we can all agree that 

this anniversary is one deserving of 
the grandest of celebrations. 

We, as Democrats and Republicans, 
are Americans first-Americans who 
individually and collectively believe in 
the timeless, fundamental truths on 
which our country was founded. 

We believe in peace, and we strive 
for it; equality, and we intend to fight 
for it; justice and mercy, and we 
pledge to administer and to teach it
and we believe in growth, which we 
know is only possible through free
dom. 

America is a land of growth and of 
freedom because of the struggle and 
faith of our forefathers who gave us 
the opportunity for diversity and the 
privilege of union. 

It is in this spirit that we, as Demo
crats and Republicans, should be 
pleased to lend bipartisan support to 
the Bicentennial of the Constitution 
of the United States-a commemora
tion of the responsibilities and bless
ings of liberty. 

Why should we celebrate the Consti
tution? Why celebrate a 200-year-old 
piece of yellowed parchment with 
faded print? Why both.er? 

We should bother because we cannot 
afford to let the Constitution become 
confined to our country's past. We 
should celebrate the Constitution not 
only for its role in American history
we should celebrate it for its contribu
tions to modern government. The Con
stitution is much more than a docu
ment of history encased in glass at the 
National Archives. It is a living, func
tioning influence on your life and 
mine. 

Few things endure 200 years. No 
other constitution has lasted so long. 
How many Americans know, for in
stance, that over the last 40 years the 
world has averaged two constitutions 
per nation? Right now, on the face of 
this planet, there are 160 national con
stitutions. Most of them-almost two
thirds-have been adopted or revised 
since 1970. 

The U.S. Constitution stands in 
stark contrast. It is a document that 
has endured. It is a document that 
must be preserved for the centuries 
ahead. It has been said that our Con
stitution is America's most important 
export. And so each night it is stored 
in a bomb-proof vault in the National 
Archives. In times of emergency there 
is a special staffperson at the Archives 
who has the responsibility of pushing 
the button that will drop the Constitu
tion into that vault. 

Why celebrate the Constitution? Be
cause it is as relevant to Americans 
today as it was to the Founding Fa
thers 200-years ago. Our Government 
under Law, established by the Consti
tution, is the longest-lasting democra
cy in the history of the world. Con
trast, if you will, Italy, which has had 
50 different governments since World 

War II. On average, that's more than 
one government per year! 

And why has our Government en
dured? Why is it still going strong 
after 200 years when we see other gov
ernments toppling, when we see revo
lutions as a way of life? It's because 
our Constitution provides for separa
tion of powers among our executive, 
legislative and judicial branches. It is a 
system of checks and balances that is 
unique. It is a system that provides 
the solution to the problem James 
Madison foresaw two centuries ago: 

If men were angels, no government would 
be necessary. If angels were to govern men, 
government controls would be unnecessary. 
In framing a government which is to be ad
ministered by men over men, the great diffi
culty lies in this: You must first enable the 
government to control the governed; and in 
the next place, oblige it to control itself. 

So far our history has proved that 
our Constitution, and the Government 
under law established by it, are work
ing. With the one exception of the 
Civil War, this Nation has never had a 
crisis within its borders. 

Over 200 years ago 55 men gathered 
together to write a document that 
today lives as the oldest written in
strument of government in world his
tory. What they wrote is a truly 
"democratic" Constitution which gives 
the people more power than was ex
pected by the contemporaries of our 
Founding Fathers. It is "people 
power" that has made this country 
what it is today. It is "people power" 
which provided us with the rights and 
liberties which sometimes we take for 
granted: Freedom of expression, free
dom of worship, freedom of choice, 
the right to vote, the right to associate 
with whomever we please. When we 
celebrate the Constitution we are reaf
firming its values of freedom, justice, 
and equality for all. 

While there are many reasons to cel
ebrate, one of the foremost is educa
tion: The importance of educating all 
Americans, the young and the old, 
about the founding of our Nation. We 
sometimes forget what a revolutionary 
work the Constitution is. It was a bold, 
new document creating a bold, new 
government. Thomas Jefferson de
scribed it well: "We can no longer say 
there is nothing new under the Sun," 
he said. "For this whole chapter of the 
history of man is new." As it stands 
today, many Americans do not know 
enough about this chapter-they don't 
know enough about our heritage and 
our form of government. Recent stud
ies have shown that only a little more 
than half of the 17-year-olds, and not 
quite a third of the 13-year-olds in this 
country know that each State has two 
Senators. Less than half of the 17-
year-olds and less than one-fourth of 
the 13-year-olds know that appoint
ments to the Supreme Court must be 
confirmed by the Senate. Three
fourths of American adults do not 
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know the subject of the first amend
ment. 

Our Government is only as strong as 
the understanding and the will of the 
men and women who comprise it. Our 
Constitution is a superior document. 
But it has to be implemented day by 
day by the men and women who live in 
this great land. 

Why celebrate the Constitution? Be
cause, in doing so, we are celebrating 
the principles for which this country 
stands. It has been said that the Con
stitution has proven durable because it 
addressed principles that were endur
ing. Whether we are the descendants 
of immigrants from Europe, Asia, 
Africa, or Latin America, whether we 
are fifth- or first-generation Ameri
cans, it is the U.S. Constitution that 
has made the Constitution a document 
whose preamble can truly begin with 
the words, "We, the people .... " 

Those words, "We, the people," 
appear on the logo of the Commission 
on the Bicentennial of the U.S. Consti
tution. On September 29, 1983, the 
President signed legislation establish
ing this Commission. I am honored 
and proud to be a member. 

The bicentennial will be a national 
celebration of all our people through
out this Nation-from the people in 
Lexington and Concord, where the 
revolution began, to the 20th century 
pioneers on the frontiers of Alaska; 
from the descendants of the James
town settlers to the "New West" fron
tiers of Arizona and California. This 
celebration will be more than a series 
of fireworks. It will be a national reex
amination of our Nation's principles 
and the rights and freedoms they 
guarantee. 

We hope this celebration will sur
pass any other celebration this Nation 
has ever had. We want Americans 
from Maine to California, from Hono
lulu to Cape Canaveral to get involved. 

We're already lining up projects. 
The American Legion is going to spon
sor a nationwide oratorical contest. 
The national parks will offer a slide 
show on our Constitution. There's a 
poster display called The Blessings of 
Liberty that we hope to place in every 
high school in America. The Commis
sion has just undertaken a mailing to 
over 55,000 high school principals noti
fying them of a bicentennial writing 
contest for high school students 
throughout the land. 

These projects will do more than 
focus on the Constitution. They will 
celebrate the American way of life. 

When the Constitutional Conven
tion of 1787 had completed its work, 
Benjamin Franklin was confronted by 
a Philadelphia woman who asked what 
kind of government had been created. 
"Madam," the elder stateman replied, 
"a Republic, if you can keep it." . 

For over 200 years we have kept our 
Republic, and we must keep it for the 
generations to come. But legitimate 

doubts persist to this day about 
whether our great experiment in self
government will continue to succeed. 
We know that a wide river of igno
rance about our democratic system 
flows across America. Opinion polls re
peatedly report, for instance, the lack 
of public understanding of Congress: 
Who we are and what we do. 

Let me repeat: Our Government is 
only as strong as the understanding 
and the will of the men and women 
who comprise it. A major purpose of 
the Bicentennial Commission, then, is 
to build a bridge of understanding and 
appreciation of our Government and 
the unique document that guards our 
liberties. 

As Chief Justice Burger has said, 
"We are all trustees of our constitu
tional freedoms, and as such, it is our 
solemn duty to pass them on, unim
paired, to those who follow us." What 
we are celebrating here and in the 
years ahead, it is a document that pro
duced a way of life envied the world 
over. 

As a member of the Bicentennial 
Commission, I encourage all of my col
leagues to lend their support to 
making this commemoration of the bi
centennial an unparalleled celebration 
of those freedoms we have inherited
and of the limitless possibilities we 
have as one people, working together, 
for the future of our country, and of 
our world. 

MESSAGES FROM THE HOUSE 
At 9:44 a.m., a message from the 

House of Representatives, delivered by 
Mr. Berry, one of its reading clerks, 
announced that the House has passed 
the following bill, without amend
ment: 

S. 2095. An act to reauthorize the Tribally 
Controlled Community College Assistance 
Act of 1978 and the Navajo Community Col
lege Act. 

The message also announced that 
the House agrees to the amendments 
of the Senate to the bill <H.R. 3002) to 
provide for the establishment of an 
experimental program relating to the 
acceptance of voluntary services from 
participants in an executive exchange 
program of the Government. 

The message further announced 
that the House agrees to the amend
ment of the Senate to the bill <H.R. 
3358) to reauthorize the Atlantic 
Striped Bass Conservation Act, and for 
other purposes. 

The message also announced that 
the House agrees to the report of the 
committee of conference on the dis
agreeing votes of the two Houses on 
the amendment of the Senate to the 
bill <H.R. 4421) to authorize appro
priations for fiscal years 1987, 1988, 
1989, and 1990 to carry out the Head 
Start, Follow Through, dependent 
care, community services block grant, 

and community food and nutrition 
programs, and for other purposes. 

ENROLLED BILL SIGNED 

At 1:01 p.m., a message from the 
House of Representatives, delivered by 
Mr. Berry, one of its reading clerks, 
announced that the Speaker has 
signed the following enrolled bill: 

S. 98. An act for the relief of Cirilo Raagas 
Costa and Wilma Raagas Costa. 

The enrolled bill was subsequently 
signed by the President pro tempore 
(Mr. THURMOND). 

At 2:15 p.m., a message from the 
House of Representatives, delivered by 
Ms. Goetz, one of its reading clerks, 
announced that the House disagrees to 
the amendments of the Senate to the 
bill <H.R. 5233) making appropriations 
for the Departments of Labor, Health 
and Human Services, and Education, 
and related agencies, for the fiscal 
year ending September 30, 1987, and 
for other purposes; it agrees to the 
conference asked by the Senate on the 
disagreeing votes of the two Houses 
thereon, and appoints Mr. NATCHER, 
Mr. SMITH of Iowa, Mr. OBEY, Mr. 
ROYBAL, Mr. STOKES, Mr. EARLY, Mr. 
DWYER, Mr. HOYER, Mr. WHITTEN, Mr. 
CONTE, Mr. PuRSELL, Mr. PORTER, Mr. 
YOUNG of Florida, and Mr. MICHEL as 
managers of the conference on the 
part of the Senate. 

The message also announced that 
the House has passed the following 
bills and joint resolution, in which it 
requests the concurrence of the 
Senate: 

H.R. 1598. An act for the relief of Steven 
McKenna; 

H.R. 1755. An act for the relief of David 
Butler, Aldo Ciron, Richard Denisi, Warren 
Fallon, Charles Hotton, Harold Johnson, 
Jean Lavoie, Vincent Maloney, Austin Mor
tenson, and Kurt Olofsson; 

H.R. 1891. An act to direct the Secretary 
of the Interior to convey a certain parcel of 
land located near Ocotillo, California; 

H.R. 2499. An act to modify the boundary 
of the Uinta National Forest; 

H.R. 2574. An act for the relief of survi
vors of Christopher Eney; 

H.R. 2652. An act for the relief of Kumari 
Rajlakshmi Bais; 

H.R. 4089. An act to prohibit the construc
tion of dams within national parks and 
monuments; 

H.R. 4244. An act to authorize funds to 
preserve the official papers of Joseph W. 
Martin, Jr.; 

H.R. 4794. An act to amend the National 
Trails System Act to designate the Santa Fe 
Trail as a National Historic Trail; and 

H.J. Res. 517. Joint resolution providing 
for reappointment of David C. Acheson as a 
citizen regent of the Board of Regents of 
the Smithsonian Institution. 

The message further announced 
that the House has agreed to the fol
lowing concurrent resolution, in which 
it requests the concurrence of the 
Senate; 

H. Con. Res. 339. A concurrent resolution 
expressing the sense of the Congress that 
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the essential air transportation program 
should be maintained for the ten-year 
period for which it is authorized. 

MEASURES REFERRED 
The following bills were read the 

first and second times by unanimous 
consent, and referred as indicated: 

H.R. 1598. An act for the relief of Steven 
McKenna; to the Committee on the Judici
ary. 

H.R. 1755. An act for the relief of David 
Butler, Aldo Cirone, Richard Denisi, 
Warren Fallon, Charles Hotton, Harold 
Johnson, Jean Lavoie, Vincent Maloney, 
Austin Mortenson, and Kurt Olofsson; to 
the Committee on the Judiciary. 

H.R. 1891. An act to direct the Secretary 
of the Interior to convey a certain parcel of 
land located near Ocotillo, California; to the 
Committee on Energy and Natural Re
sources. 

H.R. 2499. An act to modify the boundary 
of the Uinta National Forest; to the Com
mittee on Energy and Natural Resources. 

H.R. 2652. An act for the relief of Kumari 
Rajlakshmi Bais; to the Committee on the 
Judiciary. 

H.R. 4089. An act to prohibit the construc
tion of dams within national parks and 
monuments; to the Committee on Energy 
and Natural Resources. 

H.R. 4244. An act to authorize funds to 
preserve the official papers of Joseph W. -
Martin, Jr.; to the Committee on Labor and 
Human Resources. 

H.R. 4794. An act to amend the National 
Trails System Act to designate the Santa Fe 
Trail as a National Historic Trail; to the 
Committee on Energy and Natural Re
sources. 

The following concurrent resolution 
was read and referred as indicated: 

H. Con. Res. 339. A concurrent resolution 
expressing the sense of the Congress that 
the essential air transportation program 
should be maintained for the ten-year 
period for which it is authorized; to the 
Committee on Commerce, Science, and 
Transportation. 

MEASURES PLACED ON THE 
CALENDAR 

The following joint resolution was 
read the first and second times by 
unanimous consent, and placed on the 
calendar: 

H.J. Res. 517. Joint resolution providing 
for reappointment of David C. Acheson as a 
citizen regent of the Board of Regents of 
the Smithsonian Institution. 

MEASURES HELD AT THE DESK 
The following bill was ordered held 

at the desk by unanimous consent, 
pending further disposition: 

H.R. 2574. An act for the relief of the sur
vivors of Christopher Eney. 

ENROLLED BILLS PRESENTED 
The Secretary of the Senate an

nounced that on today, September 17, 
1986, she had presented to the Presi
dent of the United States the follow
ing enrolled bills: 

S. 98. An act for the relief of Cirilo Raagas 
Costa and Wilma Raagas Costa; and 

S. 720. An act to establish a permanent 
boundary for the Acadia National Park in 
the State of Maine, and for other purposes. 

EXECUTIVE AND OTHER 
COMMUNICATIONS 

The following communications were 
laid before the Senate, together with 
accompanying papers, reports, and 
documents, which were referred as in
dicated: 

EC-3739. A communication from the Di
rector of the Office of Management and 
Budget, Executive Office of the President, 
transmitting, pursuant to law, a cumulative 
report on budget rescissions and deferrals 
dated September 1, 1986; pursuant to the 
order of January 30, 1975, referred jointly 
to the Committee on Appropriations and 
the Committee on the Budget. 

EC-3740. A communication from the 
Chairman of the National Advisory Com
mittee on Oceans and Atmosphere, trans
mitting, pursuant to law, a report entitled 
"The Need For a National Plan of Scientific 
Exploration for the Exclusive Economic 
Zone"; to the Committee on Commerce, Sci
ence, and Transportation. 

EC-3741. A communication from the In
spector General, Department of Agricul
ture, transmitting, pursuant to law, notice 
of a computer matching program; to the 
Committee on Governmental Affairs. 

EC-3742. A communication from the 
Comptroller General of the United States, 
transmitting, pursuant to law, a report enti
tled "Offshore Oil and Gas: Final Report on 
Shut-In and Flaring Wells"; to the Commit
tee on Energy and Natural Resources. 

EC-3743. A communication from the Sec
retary of the Interior, transmitting, pursu
ant to law, the annual report on the public 
lands program for fiscal year 1985 entitled 
"Managing the Nation's Public Lands"; to 
the Committee on Energy and Natural Re
sources. 

EC-3744. A communication from the 
Under Secretary of the Treasury, transmit
ting, pursuant to law, the financial state
ments of the U.S. Synthetic Fuels Corpora
tion for the period October 1, 1985 to April 
18, 1986 <date of termination>; to the Com
mittee on Energy and Natural Resources. 

EC-3745. A communication from the Gen
eral Counsel of the Department of Energy, 
transmitting a draft of proposed legislation 
to amend the Department of Energy Orga
nization Act to authorize protective force 
personnel who guard the strategic petrole
um reserve or its storage and related facili
ties to carry firearms while discharging 
their official duties and in certain instances 
to make arrests without warrant; to estab
lish the offense of trespass on property of 
the strategic petroleum reserve, and for 
other purposes; to the Committee on 
Energy and Natural Resources. 

EC-3746. A communication from the Ex
ecutive Secretary of the Foreign-Trade 
Zones Board, Department of Commerce, 
transmitting, pursuant to law, the annual 
report of the Board for fiscal year 1983; to 
the Committee on Finance. 

EC-3747. A communication from the Sec
retary of Health and Human Services, trans
mitting, pursuant to law, the annual report 
of activities under the Administration on 
Developmental Disabilities, Office of 
Human Development Services; to the Com
mittee on Labor and Human Resources. 

REPORTS OF COMMITTEES 
The following reports of committees 

were submitted: 
By Mr. STEVENS, from the Committee 

on Appropriations, without amendment: 
S. 2827: An original bill making appropria

tions for the Department of Defense for the 
fiscal year ending September 30, 1987, and 
for other purposes <Rept. No. 99-446). 

By Mr. HATCH, from the Committee on 
Labor and Human Resources, without 
amendment: 

S. 1815: A bill to prevent the denial of em
ployment opportunities by prohibiting the 
use of lie detectors by employers involved in 
or affecting interstate commerce <Rept. No. 
99-447). 

By Mr. HATCH, from the Committee on 
Labor and Human Resources, with an 
amendment in the nature of a substitute 
and an amendment to the title: 

S. 2407. A bill entitled "The Animal Drug 
Amendments and Patent Term Restoration 
Act of 1986." <Rept. No. 99-448). 

EXECUTIVE REPORTS OF 
COMMITTEES 

The following executive reports of 
committees were submitted: 

By Mr. HECHT (for Mr. GARN), from the 
Committee on Banking, Housing, and Urban 
Affairs: 

Harold T. Duryee, of the District of Co
lumbia, to be Federal Insurance Administra
tor, Federal Emergency Management 
Agency. 

<The above nomination was reported 
from the Committee on Banking, 
Housing, and Urban Affairs with the 
recommendation that it be confirmed, 
subject to the nominee's commitment 
to respond to requests to appear and 
testify before any duly constituted 
committee of the Senate.) 

By Mr. McCLURE, from the Committee 
on Energy and Natural Resources: 

Martha 0. Hesse, of Illinois, to be a 
Member of the Federal Energy Regulatory 
Commission for the remainder of the term 
expiring October 20, 1987; and 

James Allen Wampler, of Illinois, to be as 
Assistant Secretary of Energy <Fossil 
Energy). 

<The above nominations were report
ed from the Committee on Energy and 
Natural Resources with the recom
mendation that they be confirmed, 
subject to the nominees' commitment 
to respond to requests to appear and 
testify before any duly constituted 
committee of the Senate.) 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introduced, read the first 
and second time by unanimous con
sent, and referred as indicated: 

By Mr. DANFORTH <for himself and 
Mr. HEINZ): 

S. 2826. A bill to suspend for a 1-year 
period the duty on certain mixtures of 
cross-linked sodium polyacrylate polymers; 
to the Committee on Finance. 

By Mr. STEVENS, from the Commit
tee on Appropriations: 
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S. 2827. An original bill making appropria

tions for the Department of Defense for the 
fiscal year ending September 30, 1987, and 
for other purposes; placed on the calendar. 

By Mr. SPECTER: 
S. 2828. A bill to authorize the expendi

ture of funds not needed for purposes of the 
Department of Justice Assets Forfeiture 
Fund and the Customs Forfeiture Fund for 
purposes of emergency prison construction 
and to remove the cap on the use of such 
funds; to the Committee of the Judiciary. 

By Mr. METZENBAUM: 
S. 2829. A bill for the relief of Steven 

McKenna; to the Committee on the Judici
ary. 

By Mr. HEINZ (for himself, Mr. SPEC
TER, Mr. GLENN and Mr. DENTON): 

S. 2830. A bill to amend the Steel Import 
Stabilization Act; to the Committee on Fi
nance. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. DANFORTH (for himself 
and Mr. HEINZ): 

S. 2826. A bill to suspend for a 1 year 
period the duty on certain mixtures of 
cross-linked sodium polyacrylate poly
mers; to the Committee on Finance. 
SUSPENSION OF DUTY ON CERTAIN MIXTURES OF 

CROSS-LINKED SODIUM POLYACRYLATE POLY
MERS 

e Mr. DANFORTH. Mr. President, 
today I am introducing with Senator 
HEINZ a bill to suspend for 1 year the 
duty on certain mixtures of cross
linked sodium polyacrylate polymers. 

This chemical substance is used in 
the production of disposable diapers 
that are made in Missouri, Pennsylva
nia, and other locations. Since United 
States suppliers are unable to meet 
the total demand for this material, it 
is currently being imported from sup
pliers in Germany and Japan. While it 
is hoped that there will eventually be 
sufficient U.S. production to satisfy 
domestic demand, I am advised that in 
the meantime U.S. suppliers do not 
object to time-limited duty suspension. 

Therefore, I am proposing suspen
sion of the duties on this material for 
1 year. The bill is drafted as narrowly 
as possible to prevent exemption of 
unintended materials from duties. 

Mr. President, I ask unanimous con
sent that the bill be printed in the 
RECORD. 

There being no objection, the bill 
was ordered to be printed in the 
REcORD, as follows: 

S.2826 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That sub
part B of part 1 of the Appendix to the 
Tariff Schedules of the United States is 
amended by inserting in numerical sequence 
the following item: 

"90'1.72 Absorbent chemical 
material of one or 
more cross-linked 
sodium polyacrylate 
polymers <provided 
for In Item 430.20. 
part 20. schedule 
4). 

Free No On or 
change before 

12/31/ 
87". 

SEc. 2. The amendment made by the first 
section of this Act shall apply with respect 
to articles entered, or withdrawn from ware
house, for consumption on or after the 15th 
day after the date of the enactment of this 
Act.e 

By Mr. SPECTER: 
S. 2828. A bill to authorize the ex

penditure of funds not needed for pur
poses of the Department of Justice 
Assets Forfeiture Fund and the Cus
toms Forfeiture Fund for purposes of 
emergency prison construction and to 
remove the cap on the use of such 
funds; to the Committee on the Judici
ary. 

EMERGENCY PRISON CONSTRUCTION FUNDING 
ACT 

e Mr. SPECTER. Mr. President, today 
I am introducing legislation which 
would address a problem that has 
reached critical proportions: Federal 
prison overcrowding. This legislation 
authorizes the Attorney General to 
use surplus moneys in the Department 
of Justice Assets Forfeiture Fund and 
the Customs Forfeiture Fund for 
emergency prison construction fund
ing. 

Throughout the country, at Federal, 
State, and local levels, overcrowding of 
jails and prisons strains our correc
tional system, by overextending the 
staff and resources of each facility and 
by creating conditions not conducive 
of rehabilitation of prisoners. The 
recent uprising at the Lorton Peniten
tiary in Virginia illustrates the over
crowding problem and its disasterous 
results: prisoner unrest and violence 
that a prison staff is ill-equipped to 
prevent or contain. 

The number of probationers and pa
rolees is growing larger in proportion 
to the number of incarcerated offend
ers, mainly as a result of the courts' 
reluctance to sentence convicted crimi
nals to jails and prisons already filled 
well beyond capacity. The Federal 
Bureau of Justice Statistics has re
ported that the probation population 
has grown much faster in the 1980's 
than has the prison population; there 
are now approximately three times as 
many offenders under such "communi
ty supervision" than there are in 
prison. The probation and parole pop
ulations reached record levels in 1984, 
rising 8 and 9 percent respectively, ac
cording to the Bureau of Justice Sta
tistics. Tens of thousands of convicted 
prisoners and pretrial detainees are re
leased prematurely, because there 
simply is no space for them in our ex
isting prisons and jails. Courts have in
tervened in approximately 80 percent 
of the States' prison systems, fre
quently placing limits on the number 
of prisoners the State may place in ex
isting facilities. 

The Bureau of Prisons reports that 
the general occupancy rate is between 
105 and 119 percent of rated capacity. 
A Justice Department Survey of Jails, 
which analyzed the population of ap-

proximately one-third of the Nation's 
jails, revealed that 24 percent of the 
facilities in jurisdictions with large jail 
populations reported that they were 
under court order to remedy one or 
more conditions of confinement; of 
these, 81 percent were cited for crowd
ed living units. 

At the Federal level, the Bureau of 
Prisons reports that the overall occu
pany rate is as high as 154 percent of 
capacity; the Federal inmate popula
tion has grown from 34,263 prisoners 
in 1984 to 41,092 at present. As of July 
14, 1986, the Bureau of Prisons reports 
that all but 6 of the 47 Federal prisons 
are over capacity; 5 of these 6 are close 
to reaching their operational capacity. 

This nationwide prison overcrowding 
crisis is due, in large part, to the stag
gering number of drug offenders being 
sent to Federal prisons. This class of 
inmates numbered 7,683 in 1983, 8,324 
in 1984, and 9,487 in 1985, and 10,191 
at the end of June 1986. The adminis
·tration's intensified crackdown on 
drug trafficking has significantly in
creased the number of drug convic
tions, and the accordant burden on the 
Federal corrections system. 

Mr. President, in short, prison over
crowding has reached crisis propor
tions and continues to worsen. This 
bill will not solve this crisis but it pro
vides a relatively simple and desper
ately needed first step. 

Existing law provides for two sepa
rate funds in the U.S. Treasury as re
positories for moneys and property 
seized by or forfeited to law enforce
ment officials: the Customs Forfeiture 
Fund and the Department of Justice 
Assets Forfeiture Fund. Property and 
moneys seized or forfeited in drug-re
lated arrests by the U.S. Customs 
Service are deposited in the Customs 
Forfeiture Fund under the Tariff Act 
of 1930 09 U.S.C. 1607). Similarly, 
property and moneys seized or forfeit
ed pursuant to a law enforced or ad
ministered by the Department of Jus
tice are desposited in the Depart
ment's Assets Forfeiture Fund (28 
U.S.C. 524). The law states that 
amounts in the fund which are not 
currently needed for purposes speci
fied in the applicable statutes estab
lishing the funds shall be kept on de
posit in the U.S. Treasury. 

The increasing number of convicted 
drug offenders and amount of confis
cated property and moneys used in the 
illicit drug trade are swelling the de
posits in both the Customs Forfeiture 
Fund and the Justice Assets Forfeit
ure Fund. As of September 1, 1986, the 
Justice seizures totaled over $200 mil
lion. The Department estimates the 
fund to total $35 million at the end of 
the year. 

The legislation which I am introduc
ing today would amend existing law to 
allow these excess moneys in the two 
forfeiture funds to be used to relieve 
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Federal prison overcrowding. Specifi
cally, it would amend the existing Cus
toms and criminal forfeiture statutes 
to authorize the Attorney General to 
allocate surplus forfeited moneys for 
emergency prison construction. 
Moneys from the sale of property 
seized by the Customs Service in drug
related arrests, and not needed for the 
purposes already set forth in the Cus
toms Forfeiture Fund statute also 
could be used for emergency prison 
construction funding. The bill removes 
the existing cap on these two ac
counts; all forfeited drug moneys 
would be made available to the Attor
ney General rather than deposited in 
the Treasury. 

Mr. President, this legislation repre
sents a reasonable step toward elimi
nating the problems of too many drug 
convictions and not enough prison 
space. And what more appropriate way 
to finance the new facilities than with 
the forfeited spoils of convicted drug 
traffickers? 

I ask unanimous consent that the 
bill be printed in the RECORD. 

There being no objection, the bill 
was ordered to be printed in the 
RECORD, as follows: 

S.2828 
Be it enacted by the Senate and House of 

Representatives of the United State of Amer
ica in Congress assembled, 
SEC. 2. DEPARTMENT OF JUSTICE ASSETS FORFEIT

URE FUND. 
<a> Paragraph (4) of subsection (c) of sec

tion 524 of title 28, United States Code, is 
amended to read as follows: 

"(4) Amounts in the fund which are not 
currently needed for the purpose of this sec
tion-

"<A> may be used by the Attorney General 
for prison construction necessary on an 
emergency basis; or 

"(B) if not used for the purposes provided 
in clause <A> shall be kept on deposit or in
vested in obligations of, or guaranteed by, 
the United States.". 

(b) Paragraph <8> of subsection <c> of sec
tion 524 of title 28, United States Code, is 
amended by striking out the second sen
tence. 
SEC. 3. CUSTOMS FORFEITURE FUND. 

<a>O> Subsection <e> of section 613a of the 
Tariff Act of 1930, as added by Public Law 
98-473, is amended to read as follows: 

"<e> Amounts in the fund which are not 
currently needed for the purpose of this sec
tion-

"<A> may be used by the Attorney General 
for prison construction necessary on an 
emergency basis; or 

" <B> if not used for the purposes provided 
in clause <A> shall be kept on deposit or in
vested in obligations of, or guaranteed by, 
the United States.". 

<2> Subsection <h> of such section is 
amended by striking out the second and 
third sentences thereof. 

<b>O> Subsection <d> of section 613a of the 
Tariff Act of 1930, as added by Public Law 
98-573, is amended to read as follows: 

"(d) Amounts in the fund which are not 
currently needed for the purpose of this sec
tion-

"<A> may be used by the Attorney General 
for prison construction necessary on an 
emergency basis; or 

"<B> if not used for the purposes provided 
in clause <A> shall be kept on deposit or in
vested in obligations of, or guaranteed by, 
the United States.". 

<2> Subsection <f> of such section is 
amended by-

<A> striking out "(1)''; and 
<B> striking out paragraph <2>.e 

By Mr. METZENBAUM: 
S. 2829. A bill for the relief of 

Steven McKenna; to the Committee 
on the Judiciary. 

RELIEF OF STEVEN MCKENNA 

e Mr. METZENBAUM. Mr. President, 
today I am introducing legislation to 
allow Steven McKenna to seek redress 
for permanent disability. Steven is a 
19-year-old boy from Wickliffe, OH. 
He is permanently and severely dis
abled by the loss of both legs as a 
result of a birth defect. The evidence 
strongly suggests that this defect was 
caused by his mother taking "Conter
gan," the proprietary name of thalido
mide in Germany. 

Steven's parents were stationed in 
Geissen, Germany, with the U.S. 
Army in 1967 when Steven was born. 
During her pregnancy, Mrs. McKenna 
was under the care of an agent of the 
U.S. Army, a German doctor, who pre
scribed Contergan. Steven simply 
wants the opportunity to file an action 
in U.S. courts to attempt to show that 
the United States is liable for compen
sation as an employer of the doctor. 

The McKennas have already tried to 
get restitution from a settlement fund 
resulting from a suit brought in Ger
many by victims in that country. How
ever, the provisions of this settlement 
are grossly inadequate. They require a 
very detailed description of the defect 
at the time of birth. Because the hos
pital records described his birth defect 
in only general terms, the compensa
tion program does not apply in Ste
ven's case. 

In addition, an individual suit by 
Steven against the manufacturer or 
the doctor under German law is total
ly unrealistic. Not only were the liabil
ity laws in effect until 1976 very strin
gent, the expense of bringing the 
claims in Germany would be prohibi
tive. In 1976, mainly because of the 
thalidomide case, the German parlia
ment enacted a much more liberal 
drug liability law, but the law has no 
retroactive application. No other rem
edies are available under German law. 
When the McKennas returned to the 
United States they found they could 
not bring a claim under the Federal 
Tort Claims Act because the FI'CA 
prohibits claims against the United 
States arising in foreign countries. 
Since Mrs. McKenna took thalidomide 
in Germany, the FI'CA clearly pre
cluded the McKenna's bringing suit. 
The bill would allow Steven to bring 
an action against the United States, 
the employer of the doctor who pre
scribed the drug. 

This bill is not intended to make an 
exception in the law for the McKen
nas. Rather, this bill is intended to put 
the McKennas in the same category as 
so many others who believe they are 
victims of thalidomide poisoning. The 
only purpose of this bill is to allow the 
McKennas "their day in court." They 
have exhausted all other possibilities 
of obtaining compensation, and sadly, 
Steven McKenna is probably one of 
the very few thalidomide babies who 
have not been able to file an action for 
compensation. This bill would allow 
him access to the U.S. courts to plead 
his case.e 

By Mr. HEINZ <for himself, Mr. 
SPECTER, Mr. GLENN, and Mr. 
DENTON): 

S. 2830. A bill to amend the Steel 
Import Stabilization Act; to the Com
mittee on Finance. 
STEEL IMPORT STABILIZATION ACT AMENDMENTS 

• Mr. HEINZ. Mr. President, there is 
no need at this point to repeat in 
detail the series of events over the 
past 10 years that threaten the virtual 
destruction of the integrated steel in
dustry in this country. Employment is 
down-cut more than half in that time 
period-profits are nonexistent, and 
plant closings and bankruptcies are 
rampant. On the positive side, this is 
adjustment, and there is no question 
the industry needs to adjust, and that 
it will adjust further to changed eco
nomic circumstances. There is sub
stantial global excess capacity as well 
as excess capacity in this country, and 
steel demand in the United States is, 
at best, flat. 

On the other hand, it is clear that 
not all of the forced adjustment is due 
to the capacity situation or to macro
economic factors. Part of the problem 
has been and continues to be unfair 
trade-dumped and subsidized steel 
entering this country from producers 
who are not, in objective terms, com
petitive with ours. No industry has a 
better record than the steel industry 
in demonstrating unfair trade prac
tices on the part of others. In large 
part for that reason, not to mention 
the critical strategic importance to the 
industry for our defense and our eco
nomic infrastructure, the President in 
1984 decided on a program of volun
tary import restraint agreements that 
was intended to reduce imports to 18.5 
percent of the U.S. market, or 20.2 
percent if semifinished steel imports 
were included. 

That program has achieved some 
useful results, but its shortcomings are 
also evident. Import levels have 
dropped from their 31 percent peak 
and are now running approximately 
23.3 percent for the first 7 months of 
this year. The trend, unfortunately, 
has been worrisome. Following an 
April trough, import figures have 
begun to increase again and have been 
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progressively higher each succeeding 
month, reaching 27.1 percent in July. 
That figure is a bit inflated, partly be
cause of declines in domestic produc
tion that will continue in part because 
of the strike/lockout at U.S. Steel. 
Even so, the tonnage that entered the 
country in July is the most since last 
December. 

Beyond the immediate upward 
trend, it is also a fact that it has taken 
some 18 months to get the program 
underway. Had a 21 percent level been 
reached in January 1985, rather than 
in May 1986, the current condition of 
the domstic industry would be very 
different today. 

These implementation errors, how
ever, are mistakes of the past, and 
there is a limit to what we can do 
about them now. The President's pro
gram, as I indicated, has made some 
progress, and it can make still more 
with some further fine tuning in two 
areas. 

First, circumvention remains a seri
ous problem. The Customs Service has 
received more than a dozen requests 
for country of origin determinations 
that involve shipping basic steel prod
ucts from VRA countries to non-VRA 
countries for the performance of a fin
ishing operation. The requests seek a 
decision that the final operation 
changes the country of origin, thus 
transforming VRA-limited steel into 
unlimited, non-VRA steel. 

Thus far, Customs' record is mixed, 
and it is aparent these requests will 
grow as foreign producers and import
ers learn how to evade the program's 
rules. 

The legislation I am introducing 
today would address this problem the 
same way the House trade bill did. It 
would require that steel entering the 
United States from non-VRA countries 
would be allocated to the country 
where it was melted and poured re
gardless of where a final finishing op
eration was performed. Thus, to take a 
hypothetical example, Brazilian steel 
shipped to Costa Rica for finishing 
would be counted against Brazil's VRA 
limits, unless Costa Rica also had a 
V AR with the United States, in which 
case it could count against Costa Rica, 
depending on normal Customs rules of 
whether a substantial transformation 
has occurred. This will discourage cir
cumvention both by encouraging coun
tries like Brazil not to engage in such 
tactics and by encouraging smaller 
countries without a basic steel capac
ity to negotiate VRA's with the United 
States. 

The other major and growing prob
lem is that significant foreign produc
ers remain outside the President's pro
gram. Particular problems in this 
regard are Canada, Sweden, and 
Taiwan. Indeed, Ambassador Yeutter 
recognized the problem on September 
4 when he called for consultations 

with those three countries. At that 
time, he stated: 

I am greatly disturbed that in July we reg
istered the largest single monthly increase 
among nations not covered by the Presi
dent's steel program since it began in Sep
tember 1984. • • • This cannot continue. 
Countries without voluntary restraint ar
rangements <VRA's) must not be allowed to 
undermine the program by taking advan
tage of restraints negotiated with other na
tions. 

The most serious problem of these 
three countries is Canada, whose share 
of our market has risen to 4 percent, 
despite our insistence it remain at the 
historic level of 2.4 percent and their 
insistence on the 1984 levels of 3.1 per
cent. Recent statements by the new 
Canadian trade minister, as reported 
in U.S. media, denying any willingness 
on the part of Canada to be helpful 
have only made the situation worse. 

Mr. President, we are presently en
gaged in far reaching free trade discus
sions with Canada which will hopeful
ly lead to more open and closely inte
grated economies. To suggest at this 
point that a sectoral issue of some sig
nificance, like steel, is only our prob
lem and not theirs, and that Canada 
has no role in helping to solve it, is to 
drive our two economies farther apart 
rather than closer together. That will 
only complicate, particularly in the 
Congress, the free trade negotiations. 

Mr. President, with respect to this 
problem, this legislation takes a bal
anced approach. Consultations with 
the three countries in question have 
already begun. The administration has 
identified the problem and is making 
an effort, albeit a belated one, to solve 
it. My bill endorses that effort and 
allows 90 days for its successful com
pletion. If those talks fail, however, 
the bill provides for import restraints 
to go into effect with respect to any of 
the three countries that have not con
cluded VRA's. The restraint levels 
would be 70 percent of the level of im
ports, by category, that entered in the 
12 months prior to October 1, 1984, 
the last year before import restraints 
went into effect. This level would 
result in total imports higher than the 
President's goal of 20.2 percent but 
would, nonetheless, be helpful in con
taining the growth of countries that 
have been taking advantage of the 
partial nature of the President's pro
gram. 

This bill should not be regarded as 
reflecting any change in my long-held 
view that what we need is a program 
of global quotas. The President, how
ever, is making a good faith effort to 
solve the problem a different way, and 
I want to cooperate with that. I view 
this bill as helping the President 
achieve full compliance with his pro
gram, and I urge all Senators to sup
port it in that spirit.e 
• Mr. GLENN. Mr. President, I am 
pleased to join other members of the 
Senate Steel Caucus in introducing 

legislation to strengthen the Steel 
Import Stabilization Act. I urge my 
colleagues to support this bill and in
clude it in trade legislation this year. 

The 1984 Steel Import Stabilization 
Act calls for import limitation of 20.2 
percent of the U.S. market. The 
United States has negotiated bilateral 
arrangements for import restrictions 
with 17 countries and the European 
Community. These agreements cover 
approximately 80 percent of steel im
ports. Steel imports have declined 
from 25.2 percent of the domestic 
market in 1986 to 23.2 percent so far 
in 1986. This is an improvement, but 
still far short of the goal. Foreign steel 
is still a serious problem, and this bill 
makes urgently needed improvements 
in the Steel Import Stabilization Act. 

First, this bill includes a provision 
borrowed from the omnibus trade bill 
passed by the House of Representa
tives to prevent circumvention of bilat
eral arrangements under the Steel 
Import Stabilization Act. Steel that is 
manufactured in a nonarrangement 
country from steel melted and poured 
in an arrangement country shall be 
counted as steel from the originating 
arrangement country and applied 
toward that country's quantitiative re
strictions. No longer will countries be 
able to circumvent the steel import 
program by sending steel through an
other country, because if they try, we 
will trace the steel back to them. 

This provision complements other 
legislation I have introduced, S. 2783, 
which would deny beneficial tariff 
treatment under the Generalized 
System of Preferences [GSPJ to coun
tries that aid other countries in cir
cumventing U.S. trade laws and agree
ments. How do these two provisions 
work together? If two countries con
spire to circumvent a bilateral steel ar
rangement with the United States, the 
steel would be counted against the 
originating country's arrangement re
striction, and the cooperating country 
would lose any benefits they have 
under the GSP Program. 

The second provision of this bill 
deals with the problem of surging steel 
imports from countries that have re
fused to sign bilateral arrangements 
with the United States. Steel imports 
from arrangement countries have de
creased, but imports from nonarrange
ment countries have increased to intol
erable levels. Canada, Taiwan, and 
Sweden hold a 5-percent share of the 
domestic steel market, and are respon
sible for 20 percent of steel imports. In 
July, total steel "imports surged to 26.4 
percent, primarily due to imports from 
these and other nonarrangement 
countries. Our bill requires the U.S. 
Trade Representative to reach steel 
restraint agreements with Canada, 
Taiwan, and Sweden within 90 days, or 
else steel imports from these countries 
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will be limited to 70 percent of their 
1984level. 

Mr. President, 2 years have passed 
since we enacted the Steel Import Sta
bilization Act. Thousands of more jobs 
have been lost in the steel industry. 
And still, we're not even within strik
ing distance of the 20.2-percent goal 
for steel imports. We won't ever reach 
that goal unless we get the major 
steel-producing nations to cooperate 
by negotiating a bilateral arrange
ment. The workers and industries of 
Ohio can't wait any longer. 

Mr. President, all the above pre
sumes that agreements made or yet to 
be made, can in fact be enforced. That 
presumption may be far from valid. I 
am told that this year, while the ad
ministration publicly agonized over 
the trade imbalance and publicly de
plored the growing deficit and transfer 
of jobs abroad, they at the same time 
cut 777 customs officers from the rolls 
and anticipate another cut of 800 next 
year to comply with Gramm-Rudman
Hollings. In other words, enforcement 
will be declining from an already low 
level. New legislation will mean little, 
if not enforced. We will again have 
raised the hopes of those in the steel 
industry, only to see those hopes once 
again dashed. I hope that the Appro
priations Committee will take the ini
tiative in providing funding now, in 
bills before us, to restore and expand 
our customs force for all the above 
and other obvious reasons. It will be 
penny-wise and very pound-foolish to 
do otherwise. 

I would also call on the administra
tion to include such funding in the 
new budget which will be submitted to 
the Congress in January 1987. 

Backing all the right words with 
action is the only way we preserve the 
steel industry and put our people back 
to work. 

I would like to see this bill passed 
today. But I realize that as a practical 
matter, it probably will have to be 
passed as part of an omnibus trade 
bill-which I also strongly support. 
For it seems you can't pick up the 
newspaper without reading yet an
other headline about the soaring U.S. 
trade deficit. Today's headline in the 
Washington Post reads, "Crippling 
Trade Deficit Grows Worse," in citing 
the Department of Commerce report 
that the U.S. current account deficit 
for trade in goods and services reached 
a record $34.7 billion for the second 
quarter of 1986. 

America's merchandise trade deficit 
for 1986 is headed toward an all-time 
record of $170 billion. Who's paid for 
it? Over 2 million working men and 
women have paid for it-with their 
jobs. Over one-half of 1 million Ohio
ans have lost their manufacturing jobs 
since 1981. I'm sick and tired of watch
ing our jobs and our industries sail 
overseas-while our own exports are 
sunk at the borders of foreign nations 
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who use unfair trading practices like 
torpedoes. And I believe that given the 
right tools and a fair chance, Ameri
can workers can still outwork, outin
vent, outcompete, and outproduce 
anyone else on the face of this planet. 

I hope my colleagues will take a 
hard look at the bipartisan trade bills 
pending in the Senate and stop listen
ing to the propaganda of the adminis
tration. In fact, I wish the administra
tion would read these bills. Because 
the legislation we support is centrist 
legislation, not extreme or protection
ist legislation. The legislation 
strengthens the tools of fair trade-by 
making the President use his author
ity under the law to combat unfair 
trade practices by other countries; and 
by encouraging open foreign markets 
to U.S. goods. We're simply telling our 
trading partners that our markets 
won't be fair game until the game is 
made fair. 

So I urge my colleagues and the 
Senate leadership to free the fair 
trade bill and allow the full Senate to 
act on trade legislation this year. And 
I urge inclusion of this steel bill in 
that legislation.• 

ADDITIONAL COSPONSORS 
s. 1251 

At the request of Mr. DOMENICI, the 
name of the Senator from Louisiana 
[Mr. LoNG] was added as a cosponsor 
of S. 1251, a bill entitled "The Natural 
Gas Utilization Act of 1985". 

s. 2454 

At the request of Mr. MURKOWSKI, 
the name of the Senator from Michi
gan [Mr. LEviN], the Senator from 
Maine [Mr. CoHEN], the Senator from 
Massachusetts [Mr. KERRY], the Sena
tor from South Dakota [Mr. ABDNOR], 
the Senator from Florida [Mrs. HAw
KINS], the Senator from Ohio [Mr. 
METZENBAUM], and the Senator from 
Illinois [Mr. DIXON] were added as co
sponsors of S. 2454, a bill to repeal sec
tion 1631 of the Department of De
fense Authorization Act, 1985, relating 
to the liability of Government con
tractors for injuries or losses of prop
erty arising out of certain atomic 
weapons testing programs, and for 
other purposes. 

s. 2479 

At the request of Mr. TRIBLE, the 
name of the Senator from Maine [Mr. 
CoHEN] was added as a cosponsor of S. 
2479, a bill to amend chapter 39 of 
title 31, United States Code, to require 
the Federal Government to pay inter
est on overdue payments, and for 
other purposes. 

s. 2551 

At the request of Mr. DENTON, the 
name of the Senator from Pennsylva
nia [Mr. SPECTER] was added as a co
sponsor of S. 2551, a bill to create a 
National Center on Youth Suicide 

under the Office of Justice Programs 
in the Department of Justice. 

s. 2575 

At the request of Mr. LEAHY, the 
name of the Senator from Arizona 
[Mr. DECONCINI] was added as a CO
sponsor of S. 2575, a bill to amend title 
18, United States Code, with respect to 
the interception of certain communi
cations, other forms of surveillance, 
and for other purposes. 

s. 2576 

At the request Of Mr. DURENBERGER, 
the name of the Senator from New 
Hampshire [Mr. RUDMAN] was added 
as a cosponsor of S. 2576, a bill to 
amend title XVIII of the Social Secu
rity Act to require timely payment of 
properly submitted medicare claims. 

s. 2713 

At the request of Mrs. KAssEBAUM, 
the name of the Senator from Missou
ri [Mr. DANFORTH] was added as a co
sponsor of S. 2713, a bill to amend title 
408 of the Federal Aviation Act of 
1958 to ensure the preservation of em
ployee seniority rights in airline merg
ers and similar transactions. 

s. 2781 

At the request of Mr. EvANs, the 
names of the Senator from New York 
[Mr. MoYNIHAN], the Senator from 
Massachusetts [Mr. KERRY], the Sena
tor from Indiana [Mr. LUGAR], the 
Senator from Pennsylvania [Mr. 
HEINZ], and the Senator from Minne
sota [Mr. DURENBERGER] were added as 
cosponsors of S. 2781, a bill to amend 
the Energy Policy and Conservation 
Act with respect to energy conserva
tion standards for appliances. 

At the request of Mr. EVANS, the 
name of the Senator from Florida 
[Mrs. HAWKINS] was withdrawn as a 
cosponsor of S. 2781, supra. 

s. 2805 

At the request of Mr. MATTINGLY, 
the name of the Senator from Ala
bama [Mr. DENTON] was added as a co
sponsor of S. 2805, a bill to provide for 
the imposition of the death penalty 
for certain continuing criminal enter
prise drug offenses. 

SENATE JOINT RESOLUTION 348 

At the request of Mr. GLENN, the 
name of the Senator from South 
Dakota [Mr. PREssLER] was added as a 
cosponsor of Senate Joint Resolution 
348, a joint resolution to designate the 
week beginning November 24, 1986, as 
"National Family Caregivers Week." 

SENATE JOINT RESOLUTION 375 

At the request of Mr. LEviN, the 
names of the Senator from Oklahoma 
[Mr. BoREN], the Senator from Florida 
[Mr. CHILES], the Senator from South 
Dakota [Mr. PRESSLER], the Senator 
from Arizona [Mr. DECONCINI], the 
Senator from Ohio [Mr. METZENBAUM], 
the Senator from Michigan [Mr. 
RIEGLE], the Senator from Ohio [Mr. 
GLENN], the Senator from New Jersey 
[Mr. BRADLEY], the Senator from 
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North Dakota [Mr. ANDREWs], the 
Senator from New Jersey [Mr. LAUTEN
BERG], and the Senator from Vermont 
[Mr. STAFFORD] were added as cospon
sors of Senate Joint Resolution 375, a 
joint resolution designating the week 
beginning September 21, 1986, as "Na
tional Adult Day Care Center Week." 

SENATE JOINT RESOLUTION 385 

At the request of Mr. D'AMATo, his 
name was added as a cosponsor of 
Senate Joint Resolution 385, a joint 
resolution to designate October 23, 
1986 as "National Hungarian Freedom 
Fighters Day." 

SENATE JOINT RESOLUTION 404 

At the request of Mr. SIMON, the 
name of the Senator from Pennsylva
nia [Mr. HEINZ] was added as a co
sponsor of Senate Joint Resolution 
404, a joint resolution to designate Oc
tober 1986 as "Polish American Herit
age Month." 

SENATE JOINT RESOLUTION 407 

At the request of Mr. CHILES, the 
name of the Senator from Indiana 
[Mr. LUGAR] was added as a cosponsor 
of Senate Joint Resolution 407, a joint 
resolution designating November 12, 
1986 as "Salute to School Volunteers 
Day." 

SENATE JOINT RESOLUTION 413 

At the request of Mr. BuMPERS, the 
names of the Senator from West Vir
ginia [Mr. ROCKEFELLER], and the Sen
ator from Kentucky [Mr. FoRD] were 
added as cosponsors of Senate Joint 
Resolution 413, a joint resolution to 
designate the month of October 1986 
as "Leaming Disabilities Awareness 
Month." 

SENATE JOINT RESOLUTION 414 

At the request of Mr. PACKWOOD, the 
names of the Senator from Tennessee 
[Mr. GoRE], the Senator from Missis
sippi [Mr. STENNIS], and the Senator 
from Arkansas [Mr. PRYOR] were 
added as cosponsors of Senate Joint 
Resolution 414, a joint resolution to 
designate March 16, 1987 as "Freedom 
of Information Day." 

S.J. RES. 415 

At the request of the Senator from 
Maine <Mr. MITCHELL) the Senator 
from Massachusetts <Mr. KENNEDY), 
the Senator from Connecticut <Mr. 
WEICKER), and the Senator from 
North Dakota <Mr. BuRDICK) were 
added as cosponsors to S.J. Res. 415, a 
joint resolution to provide for a settle
ment to the Maine Central Railroad 
Company and Portland Terminal Com
pany labor-management dispute. 

SENATE CONCURRENT RESOLUTION 65 

At the request of Mr. QUAYLE, the 
name of the Senator from Nebraska 
[Mr. ExoNl was added as a cosponsor 
of Senate Concurrent Resolution 65, a 
concurrent resolution establishing pro
cedures for expedited consideration by 
the Congress of certain bills and joint 
resolutions submitted by the Presi
dent. 

SENATE CONCURRENT RESOLUTION 154 

At the request of Mr. D'AMATo, the 
name of the Senator from Minnesota 
[Mr. BoscHWITZ] was added as a co
sponsor of Senate Concurrent Resolu
tion 154, a concurrent resolution con
ceming the Soviet Union's persecution 
of members of the Ukrainian and 
other public Helsinki Monitoring 
Groups. 

SENATE RESOLUTION 435 

At the request of Mr. MOYNIHAN, the 
name of the Senator from Arizona 
[Mr. GOLDWATER] was added as a CO
sponsor of Senate Resolution 435, a 
resolution to recognize Mr. Eugene 
Lang for his contributions to the edu
cation and the lives of disadvantaged 
young people. 

SENATE RESOLUTION 464 

At the request of Mr. RoTH, the 
names of the Senator from Pennsylva
nia [Mr. HEINZ], the Senator from 
Florida [Mr. CHILES], the Senator 
from Minnesota [Mr. DURENBERGER], 
and the Senator from Alaska [Mr. STE
VENS] were added as cosponsors of 
Senate Resolution 464, a resolution to 
designate October 1986 as "Crack/Co
caine Awareness Month." 

AMENDMENTS SUBMITTED 

DEPARTMENT OF TRANSPORTA
TION AND RELATED AGENCIES 
APPROPRIATIONS, 1987 

GRAMM <AND THURMOND) 
AMENDMENT NO. 2843 

Mr. GRAMM (for himself and Mr. 
THURMOND) proposed an amendment 
to the bill <H.R. 5205) making appro
priations for the Department of 
Transportation and related agencies 
for the fiscal year ending September 
30, 1987, and for other purposes; as 
follows: 

On page 64, beginning with line 6, strike 
out all through page 65, line 15. 

UNIFORM PRODUCT LIABILITY 

PRESSLER AMENDMENT NO. 2844 
<Ordered to lie on the table.) 
Mr. PRESSLER submitted an 

amendment intended to be proposed 
by him to the bill <S. 2760) to regulate 
interstate commerce by providing for a 
uniform product liability law, and for 
other purposes; as follows: 

On page 37, strike all from line 18 through 
line 21 on page 38 and insert in lieu thereof 
the following: 

SEVERAL LIABILITY FOR DAMAGES 

SEc. 308. <a><l> Except as provided in para
graph (2) of this subsection, in any civil 
action alleging injury to a person, damage 
to property, or death of a person, the liabil
ity of each defendant for damages shall be 
several only and shall not be joint. Each de
fendant shall be liable only for the amount 

of damages allocated to such defendant in 
direct proportion to such defendant's per
centage of responsibility as determined 
under subsection <b> of this section. A sepa
rate judgment shall be rendered against 
such defendant for that amount. 

<2> In any case where the parties are 
found to have engaged in concerted action, 
the liability of each defendant shall be joint 
and several. 

<b> For purposes of this section, the trier 
of fact shall determine the proportion of re
sponsibility of each party for the claimant's 
harm. 

<c><l> If a claimant has released any de
fendant or potential defendant from liabil
ity for the claimant's harm, or if a defend
ant is unable <despite exercising all practica
ble means> to join any other person as a de
fendant in such action, the trier of fact 
shall, in determining the proportion of re
sponsibility under subsection <b> of this sec
tion, consider the liability of any person not 
a party to the action if the defendant is able 
to prove that any such person caused the 
claimant's harm. 

<2> If a claimant has released any defend
ant or potential defendant from liability for 
the claimant's harm, the total amount of re
sponsibility for the claimant's harm shall be 
reduced by the proportion of responsibility 
of any such released defendant or potential 
defendant. 

<d> As used in this section, the term "con
certed action" means any action consciously 
and intentionally taken by two or more de
fendants which resulted in the harm alleged 
in such civil action. It does not mean mere 
consciously parallel action. 

Mr. PRESSLER. Mr. President, 
product liability is one of the most im
portant consumer issues of this 
decade. The present law in this area 
has led to increased product and insur
ance costs, and has substantially ham
pered product development in the 
United States. No country in the world 
is subjected to this confused state of 
affairs, and it has put us at a substan
tial competitive disadvantage in the 
area of world trade. Prompt, effective 
reform is essential. 

The Commerce Committee has been 
struggling for over 5 years in an at
tempt to devise product liability which 
is strong enough to provide meaning
ful relief to American consumers, yet 
sensitive enough to protect plaintiffs' 
rights. Much work remains, but this 
legislation comes close to achieving 
those goals. There will no doubt be at
tempts to delay consideration of this 
legislation during future stages in the 
legislative process. But it is imperative 
that we go forward with the debate, 
and enact strong product liability 
reform legislation now. 

I rise to join in the effort to enact 
meaningful product liability reform 
legislation. I commend the distin
guished Chairman of the Commerce 
Committee, Senator DANFORTH, and 
Senator KASTEN for their work on this 
issue. As a cosponsor of the committee 
bill, I support their efforts. Senator 
KASTEN has already said he will be of
fering a fault based standards amend
ment. I will support that effort and 
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would like to ask unanimous consent 
to be named as a cosponsor. 

JOINT AND SEVERAL LIABILITY 

Throughout the committee process I 
have placed special emphasis on the 
problem relating to joint and several 
liability. I will focus my comments on 
that issue. 

Joint and several liability works to 
hold one person responsible for the 
conduct of another. It leads to sub
stantial injustice to largely innocent 
defendants, consumers, and taxpayers. 
It works to increase the costs of prod
ucts and services, and puts substantial 
pressure on local governments to 
either increase taxes or eliminate 
public facilities and services. It fails to 
punish the true wrongdoers. And it 
creates a great deal of uncertainty in 
assessing tort liability. 

As presently applied in many States, 
the doctrine of joint and several liabil
ity has gone far beyond its original 
common law purpose. Originally, the 
doctrine was applied when two or 
more defendants had conspired to
gether in a manner that resulted in an 
injury to the plaintiff. They were, in 
effect, equally at fault and equally to 
blame for the harm inflicted. There 
was no practical way to allocate the 
relative fault of each party's actions. 
The doctrine was later expanded to 
hold responsible all parties involved in 
causing the harm, regardless of wheth
er they acted "in concer.t" or inde-
pendently of each other. . 

This expansion seems to be the 
result of the old common law courts' 
reluctance to allocate fault. A party 
was responsible either for all the harm 
inflicted-regardless if there was 1 or 
20 actors-or none of it. In order to 
avoid the admittedly unfair result of 
this "ali-or-nothing" rule the courts 
allowed the injured plaintiff to collect 
from anyone who could pay. Logically, 
the plaintiffs would always go to the 
defendant with the deepest pocket. 

But today the notion that courts are 
unable to allocate fault is universally 
rejected. Courts in virtually every 
State apportion fault in some manner. 
Although we have the ability to deter
mine and apportion the relative degree 
of fault, we continue to apply this arti
ficial doctrine of joint and several li
ability. A party who is determined 
only 1 percent at fault can be and 
often is held liable for 100 percent of 
the damage award. Under the present 
system, the parties causing the harm 
get off scot-free. We no longer punish 
the wrongdoers. We punish parties for 
having the deepest pockets. 

Although most people would agree 
that this makes little logical sense, I 
am afraid that in the past many of 
them thought this was not such a bad 
system because it affected only the 
rich corporations. Unfortunately, that 
is not what happens. Let me explain 
the real effects of the current joint 
and several liability doctrine: 

First, it is not only the big corpora
tions that pay the bill. Cities, counties, 
States and other local governments 
are becoming the most popular candi
dates for joining into a lawsuit. Small 
businesses who are responsible enough 
to carry insurance are equally threat
ened. It is the average citizen who ulti
mately pays the claim, either through 
increased taxes, loss of service, higher 
product prices, increased insurance 
premiums, community business fail
ures, or in some other way. The point 
is, as any economist will tell you, that 
the "big corporation" theory rarely re
flects the real world. 

Second, the current system discour
ages safety. Not only does it allow the 
real culprits to escape liability, it en
courages them to act irresponsibly. 
Why buy insurance? Why worry about 
delivering a safe product? Just set up a 
"fly-by-night" operation or create a 
phony corporate subsidiary; make all 
the money you can until somebody 
sues; pass the buck· or declare bank
ruptcy; and start all over again, 
making the same unsafe product and 
endangering the same innocent 
people. 

Third, the present joint and several 
liability doctrine has been identified as 
one of the leading causes of skyrocket
ing insurance premiums-not only in 
the context of product liability but 
across the board. This is why compa
nies and cities with even the most 
glowing safety records must pay insur
ance rates as though they were "high 
risk" customers. They not only have to 
insure against their own actions, but 
those of everyone with whom they 
come in contact or who happen to 
cross their border. 

Fourth, those who, for all practical 
purposes, the ordinary person would 
consider free of any true fault are 
being sued for the sole reason that 
they have money-or more accurately, 
because they have access to money or 
the ability to extract it from others. 
Cities are being sued in automobile ac
cidents because their street lights are 
not bright enough. Balloon manufac
turers are being sued because they did 
not prevent a pilot from flying into a 
telephone line on a windy day years 
after he had purchased the aircraft. 
Motorcycle seat manufacturers are 
being sued because they did not manu
facture a seat that would make the 
passenger stick to it when the motor
cycle collided into a car. And the list 
goes on and on. No reasonable person 
would call this justice. 

I could go on and on with a litany of 
the problems associated with this doc
trine. But I think the point has been 
made. The innocent are punished 
while the wrongdoers are rewarded. 
Safety incentives are being tossed out 
the window. The lawyers are getting 
rich, and the man on the street is 
paying the tab. 

But I am encouraged by the fact 
that more and more people are catch
ing on to the game. They understand 
what is happening and they do not 
like it. They are demanding change 
and this is one area in particular that 
they have stressed. I held two hear
ings recently in South Dakota on the 
issue of liability insurance. The need 
to change the inequities and injustices 
resulting from the present applica
tion-or perversion if you \\rill-of the 
doctrine of joint and several liability 
was the one reform most often and 
most emphatically urged. This call was 
not coming from the captains of indus
try or the deep pocket corporations 
some would like to have us believe. It 
was coming from the small business
men, the county and city officials, and 
the ordinary citizen who a few years 
ago had never heard of the doctrine. 

But with all of its inadequacies 
today, it is clear that the original 
intent and application of the doctrine 
was just. It would be a serious blunder 
to return to the days when a plaintiff 
was denied deserving relief simply be
cause he or she could not identify 
which of the negligent actors commit
ted the wrong or that any one party 
was responsible for the harm inflicted. 
Under the widely accepted doctrine of 
comparative negligence, that result is 
not necessary today and it would not 
be the result under my amendment. 

The language I am proposing elimi
nates the joint and several liability 
doctrine as applied today but contin
ues to hold all parties severally liable 
to the full extent of their own actions. 
In effect, parties continue to be fully 
liable for all their actions. 

The only thing it changes is that 
parties would no longer be liable for 
what the court determines is the fault 
of others. If the court finds a party's 
actions to cause 10 percent of the 
harm, that party is liable for 10 per
cent of the damages awarded. If it 
causes 100 percent of the harm, it is 
liable for 100 percent of the damages. 
It is that simple. 

I do not mean to imply this amend
ment is inconsequential. I am well 
aware of the significance and magni
tude of the impact this change would 
have on present case law. Indeed, I 
would be disappointed if it did not 
have a major impact on the mess cre
ated under the present system. 

There remains one very important 
question which needs to be addressed. 
What happens to the plaintiff when 
the party who is largely at fault has 
no means to pay and does not carry 
adequate insurance coverage? It is 
very true that under my amendment 
not all plaintiffs would be compensat
ed to the extent they are today in 
some cases. The answer, to be very 
blunt about it, is that they will not 
always be fully compensated when the 
party at fault cannot pay. The sad fact 
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of life is that there will always be 
those kinds of cases. But to use the 
present joint and several liability doc
trine in an attempt to compensate the 
plaintiff makes little more sense than 
to send the witness of a robbery to jail 
because we cannot find the robber. 

I realize there are those who would 
say that there should be social policy 
that allows the injured party to be 
compensated to the full extent of his 
or her injury. I am not here to argue 
against that today. But what I would 
argue is that if we do make such a 
policy decision, we should also accept 
the responsibility to compensate the 
injured party rather than artificially 
passing it along to a substantially in
nocent third party. To say that be
cause someone was 1 percent responsi
ble for the harm justifies holding that 
party 100 percent responsible for the 
damages ducks the issue, particularly 
in the context of civil cases. 

We have got to return some sense of 
responsibility to the system. I think 
we all realize our tort system has 
gotten out of hand. We need to ad
dress it in a thorough manner. 

COMMITTEE ACTION AND PROPOSED FLOOR 
AMENDMENT 

We made substantial progress in re
forming this inequitable doctrine in 
committee, but in my view we did not 
go far enough. Let me explain a little 
of the background on that issue, and 
outline my intentions. The committee 
adopted joint and several liability 
amendments which essentially abro
gated joint and several liability with 
two important qualifications: The 
reform was limited to (1) non-econom
ic damages, and (2) it applies only in 
cases involving a product liability 
action. This was a political compro
mise. But as a practical matter, it has 
not gone far enough. I am introducing 
an amendment today which would 
extend the reform to all damages
economic and non-economic-and it 
would apply to all cases involving a 
claim of personal injury, property 
damages, and wrongful death. 

Let me say at the outset that al
though I am introducing this amend
ment today, I remain open to further 
suggestions and refinement. I am not 
inextricably wed to this approach. I 
know there are strong feelings on the 
part of some that we should not ven
ture beyond the realm of product li
ability actions in Federal tort reform 
proposals. Additionally, there may be 
some who do not want to extend the 
reform beyond the non-economic dam
ages compromise. I am sensitive to 
both of those concerns and continue 
to welcome suggestions in those and 
other areas of the measure I am intro
ducing today. 

EXPLANATION OF THE AMENDMENT 

Subsection (a) abrogates joint and 
several liability in all cases except 
those involving concerted action. The 
definition of concerted action was in-

eluded to make clear that it does not 
include merely parallel actions. For 
example, liability for two component 
manufactures would normally be sev
eral if they acted independently. How
ever if they agreed to "cut corners" in 
order to develop a cheaper product 
they would be jointly and severally 
liable. 

This is really the heart of the 
amendment. The following subsections 
are designed to address some ancillary 
but important procedural issues in
volved in this area. 

Subsection (b) makes clear that 
there is no burden of proof on either 
party as to the proper apportionment 
of responsibility. This approach re
flects the language used in the Senate 
report accompanying S. 2760. 

Subsection (c) addresses the "empty 
chair" problem. As a general rule, only 
parties to the case should be consid
ered in apportioning responsibility. 
However, in those cases where the 
plaintiff releases the defendants or po
tential defendants, or when the re
mammg defendant(s) cannot-after 
using best efforts-bring in a third 
party through impleader practices or 
other available procedures, then those 
causes should be considered in deter
mining the apportionment if the de
fendants can prove they were a cause. 
The burden is on the defendant to 
prove non-parties were a cause. But, as 
per paragraph <2> above, there should 
be no burden as to apportionment of 
responsibility percentages. That will 
be left to the trier of fact. 

In addition, offsetting adjustments 
would be allowed anytime the plaintiff 
releases a defendant or potential de
fendant. The offset should be calculat
ed based on the percentage of respon
sibility attributable to the person re
leased rather than on the amount of 
compensation that has been paid <if 
any) in consideration for the release. 

NOTICES OF HEARINGS 
COMMITTEE ON GOVERNMENTAL AFFAIRS 

Mr. ROTH. Mr. President, the 
Senate Committee on Governmental 
Affairs will hold a hearing on Tues
day, September 23, at 10 a.m., in SD-
342 on the nomination of Robert P. 
Bedell to be Administrator for Federal 
Procurement Policy. 

For further information, contact 
Carol Fox in the committee office at 
224-4751. 

AUTHORITY FOR COMMITTEES 
TO MEET 

SELECT COMMITTEE ON INDIAN AFFAIRS 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the Select 
Committee on Indian Affairs, be au
thorized to meet during the session of 
the Senate on Wednesday, September 
17, between the hours of 2 p.m. and 
3:30 p.m. in order to conduct a markup 

of the following five bills: H.R. 1920, S. 
2676, S. 1452, S. 2564, and S. 2107. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 
SUBCOMMITTEE ON ENVIRONMENTAL POLLUTION 

Mr. DOLE. Mr. President, I ask 
unanimous consent that the Subcom
mittee on Environmental Pollution, of 
the Committee on Environment, be 
authorized to meet during the session 
of the Senate on Wednesday, Septem
ber 17, 1986, in order to conduct a 
hearing on S. 1352, and H.R. 1202, and 
finally S. 2741. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

ADDITIONAL STATEMENTS 

GRAMM-RUDMAN-HOLLINGS 
e Mr. MOYNIHAN. Mr. President, on 
August 19, the Department of Com
merce revised its second quarter pre
liminary estimate of real GNP growth: 
from 1.1 to 0.6 percent. 

Recent economic performance has 
prompted several noted economists to 
express concerns about the Gramm
Rudman-Hollings deficit ceilings. Her
bert Stein, Martin Feldstein, Lawrence 
Chimerine, Alan Greenspan, and 
Roger Brinner have all warned that 
the economy is weak and that exces
sively contractionary fiscal policy 
could trigger a recession. 

When the President signed Gramm
Rudman-Hollings into law on Decem
ber 12, 1985, he placed budget levels 
into the Federal Code. The deficit ceil
ings contained in the law-$172 billion 
for fiscal year 1986, $144 billion for 
fiscal year 1987, $108 billion for fiscal 
year 1988, $72 billion for fiscal year 
1989, $36 billion for fiscal year 1990, 
and zero for fiscal eyar 1991-were 
based on an assumption of sustained 
real economic growth of about 31/2 per
cent over the 6-year period. 

On November 6, 1985, the day the 
Senate voted 74 to 24 in favor of the 
Gramm-Rudman-Hollings proposition, 
I warned that Gramm-Rudman-Hol
lings: 

• • • assumes we know what we're talking 
about, that we can predict when a recession 
is coming. We can't, and neither, in this 
matter, can anyone else • • •. 

Economists do not know the future-they 
study, and barely know, the past. This is 
really an adventure in mad scientism, pre
tending to know what cannot be known. 

On July 22, the Department of Com
merce announced that real GNP 
growth in the second quarter of 1986 
was 1.1 percent. A month later that es
timate was cut in half. 

On July 23, the Legislation and Na
tional Security Subcommittee of the 
House Committee on Government Op
erations held hearings on the state of 
the U.S. economy, and the potential 
effects of Gramm-Rudman-Hollings. 
Three distinguished economists testi-
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fied: Lawrence Chimerine, chairman 
and chief economist for Chase Econo
metrics; Joseph W. Duncan, chief 
economist for the Dun & Bradstreet 
Corp.; and, Donald H. Straszheim, 
chief economist for Merrill Lynch. 

Dr. Chimerine reported: 
The slow and erratic economic growth 

that began in mid-1984 is continuing-if 
anything, the economy has actually deterio
rated somewhat in recent months. Most sig
nificantly, there is no sign whatsoever of 
any acceleration of economic activity. 

Chase Econometrics projects a defi
cit of $190 billion in fiscal year 1987-a 
deficit requiring $46 billion of budget 
cuts to meet the Gramm-Rudman-Hol
lings deficit target of $144 billion. Dr. 
Chimerine forecasts real GNP of 
growth of 2.4 percent for fiscal year 
1987-about 2 percentage points lower 
than the forecast of the administra
tion. 

Joseph Duncan testified: 
The art of forecasting is so weak that we 

have built the [Gramm-Rudman-Hollings] 
structure on a very soft base. 

Few respected economists would 
argue with that statement. Dr. Ru
dolph Penner, Director of the Con
gressional Budget Office, in testimony 
delivered last October during the 
Gramm-Rudman debate stated: 

Mr. Chairman, given the record of econo
mists, it will not be difficult to convince 
anyone that economic forecasting is a very 
uncertain art. Reasonable men and women 
can differ widely about what the future 
holds, and even if there is agreement on an 
economic forecast, there is an added layer of 
uncertainty involved in translating that 
forecast into an estimate of budget totals. 
For example, our economic forecasts may 
give us a reasonable estimate of the number 
of people who are eligible for a program, 
such as food stamps, but there may be con
siderable uncertainty about how many of 
those people choose to participate in the 
program. 

In dealing with such uncertainties in our 
normal budget projections, we have to make 
a large number of more or less arbitrary 
choices, and substantial errors are possible. 
In the context of this bill, we might fail to 
trigger the process when subsequent events 
show that the sequester was called for or, 
perhaps worse, we might trigger a sequester 
when subsequent events show that it was 
unnecessary because the economy boomed 
in an unexpected fashion. 

Between 1976 and 1984, the GNP 
forecasts issued by the Office of Man
agement and Budget were, on average, 
1.15 percentage points off from the 
actual GNP growth rate-which was 
3.3 percent for those years. The fore
casting record of the Congressional 
Budget Office was only slightly better: 
On average, 0.98 percentage points off. 
Dr. Penner testified, 

I consider any forecast of GNP that is off 
by no more than one percentage point to be 
an excellent forecast. 

Let me point out that an error of 1 
percentage point is a lot more than 1 
percent. If GNP were forecast to grow 
at 4 percent, an error of 1 percentage 
point represents a 25 percent error. If 

GNP is expected to grow at 2 percent, 
the error doubles to 50 percent. 

We approved Gramm-Rudman while 
assuming 3.5 percent real economic 
growth. We have not had that kind of 
economic performance. In February, 
the Congressional Budget Office pro
jected a deficit of $208 billion in fiscal 
year 1986. In its August update, CBO 
projected a deficit of $224 billion. 
About one-half of this deficit increase 
is attributable to lower inflation and 
lower economic growth than was pre
viously expected. 

Dr. Chimerine recently testified: 
The GRH approach is very dangerous in 

the current environment, because it would 
cause additional spending cuts to compen
sate for the added deficit caused by slower 
economic growth-this would only slow the 
economy further, and in effect, would cir
cumvent the automatic stabilizers that have 
served the economy so well for many years. 

Dr. Chimerine suggested deficit cuts 
of $25 billion at most for fiscal year 
1987. 

Herbert Stein, in a July 31 Washing
ton Post Op-Ed commented on the 
current state of affairs: 

Grown men with responsible positions 
stand up before television cameras and 
make this statement: Since the economy is 
rising less than expected earlier in the year, 
and inflation is also lower than expected, 
federal revenues will be less than expected 
and it is therefore necessary to cut federal 
expenditures below the level planned previ
ously. 

I do not understand it. • • • 
Is our revulsion against the economics of 

Keynes so great that we not only deny what 
he said but assert with confidence that the 
opposite is true? That is, do we now think 
that cutting government expenditures is a 
reliable way to stimulate a sluggish econo
my or prevent a threatened recession. 

On August 13, in an Op-Ed which 
appeared in the Washington Post, 
Martin and Kathleen Feldstein wrote: 

• • • it would be wise to redefine deficit 
reduction goals if the economy does slow 
down. Tax revenue automatically falls and 
the deficit swells when the economy slows 
down. It would be just the wrong response 
for Congress to cut spending even further in 
that situation. The proper goal of deficit re
duction over the next few years should be 
adjusted for the business cycle. If the econo
my slows, and unemployment rises, the 
target level for the deficit should be raised 
accordingly. 

Roger Brinner of Data Resources, 
Inc., suggested in DRI's August report 
that the GRH targets be revised down
ward to take into account projected 
2.75 real GNP growth and 7 percent 
unemployment. He further suggests 
that these alternative targets-$186 
billion in fiscal year 1987, $152 billion 
in fiscal year 1988, $118 billion in 
fiscal year 1989, $84 billion in fiscal 
year 1990, and $50 billion in fiscal year 
1991-be amended if the unemploy
ment rate varies from the expected 
rate of 7 percent. He suggests a rule of 
$5 billion increase in allowed deficits 
per one-tenth of a percentage point in
crease in unemployment. 

Herbert Stein, Martin Feldstein, and 
Roger Brinner all agree that we ought 
to adjust deficit reduction goals for 
the business cycle. We cannot simply 
repudiate it. 

When will Congress and the admin
istration stop and listen? 

We will say that we have met the 
Gramm-Rudman-Hollings targets 
before we adjourn on October 3. Most 
probably we will take the one-time 
windfall of about $9 billion from the 
tax reform legislation and count that 
toward meeting the deficit ceiling for 
fiscal year 1987 of $154 billion. 

That will be a mistake. 
Next year, that $9 billion won't be 

there; instead, tax receipts will fall off 
some. At the same time, the deficit 
ceiling will drop further, to $108 bil
lion. As a result, we will have to de
crease the deficit some $50 to $75 bil
lion to meet the Gramm-Rudman-Hol
lings target for fiscal year 1988. That 
will not be achieved, and the Gramm
Rudman-Hollings process, as recently 
described by the Senator from Missou
ri-with whom I serve on both the Fi
nance and Budget Committees-will be 
a dead duck. 

If, as many respected economists 
suggest, we cannot meet the deficit 
targets without causing a recession, 
and if, as I believe, we will find that 
we have a deficit of $170 or $180 bil
lion at this time next year, why do we 
say we are going to do things that we 
know we cannot do? 

I ask that the Op-Ed by Martin Feld
stein and Kathleen Feldstein, and that 
by Herbert Stein be printed in the 
RECORD. I also ask that an August 17 
Washington Post article, "Will Budget 
Cuts Hurt the Economy," be printed 
in the RECORD. 

The material follows: 
[From the Washington Post, Aug. 13, 1986] 

You CAN'T STOP A SLOWDOWN, BuT You CAN 
EASE IT 

<By Martin Feldstein and Kathleen 
Feldstein) 

There is increasing nervousness among 
private economists and official forecasters 
about the economic climate for the remain
der of this year and into 1987. This is pri
marily due to a new concern about the con
tractionary effects that will follow from the 
tax-reform bill and from the ongoing effort 
to reduce government outlays. 

While the lower dollar and declining inter
est rates should provide a boost to the econ
omy in the months ahead, so far the trade 
turnaround from the decline in the dollar 
has been very slow. Although our net ex
ports will continue to increase, this expan
sion may not be fast enough to balance the 
contractionary fiscal effects that will be 
dragging the economy down. 

The most serious drag is likely to come 
from the tax bill that should soon emerge 
from the conference committee. Although 
the tax bill is projected to be revenue-neu
tral for the first five years as a whole, the 
version produced by the Senate has a $20 
bElion revenue increase for 1987. That in
creased tax revenue will have the effect of 
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depressing demand just as the recovery is 
showing signs of stalling. 

Even more significant to the level of 
demand in the economy will be the changed 
incentives for private business investment. 
Eliminating the investment tax credit and 
lengthening depreciation allowances for in
vestments in structures will be a substantial 
disincentive for business investment. And 
the overall increase in corporate taxes, 
which is necessary to finance the increased 
personal exemption and lower personal tax 
rates, also reduces funds available for in
vestment. It's not surprising that business 
investment has already slipped badly and 
that the investment outlook for 1987 is 
poor. 

In the near term, the necessary process of 
deficit reduction is the other important con
tractionary effect to worry about. Over the 
past year, the prospect of significant deficit 
reduction by Congress has helped bring 
down interest rates and contributed to the 
dollar's decline and thus has boosted eco
nomic activity. But the actual deficit reduc
tion that can be expected between 1986 and 
1987 is a two-edged sword. 

The resulting confidence in declining defi
cits will continue to encourage lower inter
est rates and to maintain a competitive 
dollar. But at the same time, the actual defi
cit reduction means less demand for goods 
and services and therefore a temporary de
cline in economic activity. 

Is there any remedy for this expected 
drag on the economy? We accept as inevita
ble that there will be a tax bill and that it 
will have adverse effects on investment 
demand that will depress economic activity 
over the next two years of that will slow 
growth in the longer term. Another given, 
in our view, is that the Fed can now do little 
to boost demand through lower interest 
rates. And jawboning Germany and Japan 
to increase their own economic activity has 
little relevance for the U.S. economic out
look. 

But it is important to avoid further damp
ening of the economy through loss of confi
dence by the financial markets. The finan
cial markets will need reassurance that defi
cit reduction will continue. With the recent 
Supreme Court ruling adding uncertainty to 
the outlook for the Gramm-Rudman proc
ess, financial markets would respond badly 
to any hint that Congress has lost the stom
ach for spending cuts. Loss of confidence in 
Congress could result in rising interest rates 
and a sinking stock market that would fur
ther depress business investment. 

However, it would be wise to redefine defi
cit reduction goals if the economy does slow 
down. Tax revenue automatically falls and 
the deficit swells when the economy slows 
down. It would be just the wrong response 
for Congress to cut spending even further in 
that situation. The proper goal of deficit re
duction over the next few years should be 
adjusted for the business cycle. If the econo
my slows and unemployment rises, the 
target level for the deficit should be raised 
accordingly. 

One rule of thumb would be to raise the 
target level by $4 billion for each one-tenth 
of a percent rise in the unemployment rate. 
If unemployment should rise from the cur
rent 7.1 percent to 7.5 percent, the target 
deficit level for 1987 would rise from $144 
billion to $160 billion. 

These measures will not stop a slowdown 
in the economy, but by responding sensibly 
to changes in the economic climate, Con
gress can prevent more serious deteriora
tion. 

From the Washington Post, July 31, 19861 
THE WRONG TIME TO CUT GOVERNMENT 

SPENDING 

<By Herbert Stein> 
Grown men with responsible positions 

stand up before television cameras and 
make this statement: Since the economy is 
rising less than expected earlier in the year, 
and inflation is also lower than expected, 
federal revenues will be less than expected 
and it is therefore necessary to cut federal 
expenditures below the level planned previ
ously. 

I do not understand it. Why are we pun
ishing ourselves in this way? Does the slow
down in the U.S. economy mean that the 
Russians are weaker or more amiable and 
the buildup of our military strength is 
therefore less urgent? Is the need to look 
after the poor and homeless diminished? <Is 
the ebbing tide lifting all the boats?> What
ever was the previous justification for 
spending $30 billion on aid to agriculture-is 
that justification now weaker? Obviously 
not. 

With both less output and less inflation 
than we previously forecast are we now less 
able to afford those things we previously 
thought we needed? Surely the answer to 
that is no. On the contrary, there will now 
be more unutilized productive capacity with 
which to meet the government's require
ments, and less risk of inflation. The answer 
would be different if the economy were lag
ging behind previous forecasts because 
output was bumping up against a ceiling of 
capacity, but that does not seem to be the 
case. 

Is our revulsion against the economics of 
Keynes so great that we not only deny what 
he said but assert with confidence that the 
opposite is true? That is, do we now think 
that cutting government expenditures is a 
reliable way to stimulate a sluggish econo
my or prevent a threatened recession? 

The question may be put more concretely: 
In the past year output increased by 2. 7 per
cent, which is probably somewhat below our 
potential growth rate, and unemployment 
was fairly steady at around 7 percent. Now 
there is an expectation that output will rise 
in the next year at about the same rate, or 
possibly less. In these circumstances, is it 
prudent to cut expenditures below the presi
dent's budget level in order to reduce the 
deficit from $210 billion in fiscal year 1986 
to $144 billion in fiscal year 1987? <That 
figure, $144 billion, is the Gramm-Rudman 
target for the 1987 deficit. Because of the 
peculiarities of Gramm-Rudman account
ing, it appears that about $25 billion of 
taxes collected in 1987 will not be counted 
and about $15 billion of expenditures will 
not be counted. Thus, if the "Gramm
Rudman deficit" is $144 billion the "real" 
deficit may be $134 billion.> 

My pre-Keynesian and anti-Keynesian 
professors knew better than that. Even Her
bert Hoover knew better than that. A thor
ough-going classicist or monetarist might 
deny that increasing government expendi
tures would have even a short-run stimulat
ing effect on the economy. He woud not say 
that cutting expenditures would have a 
short-run stimulating effect on the econo
my, so that it was necessary to cut other
wise worthwhile expenditures in order to 
fend off a recession. 

What leads to the present foolish talk 
about the budget is Gramm-Rudman. But 
even Gramm-Rudman does not imply that 
cutting expenditures is a good prescription 
for dealing with economic sluggishness. The 
Gramm-Rudman law provides that if the 

real GNP rises at less than an annual rate 
of 1 percent for two consecutive quarters 
the deficit limits are suspended for the cur
rent and following fiscal year. 

This is recognition that cutting spending 
does not cure recessions. Once the GNP 
growth rate falls below 1 percent for two 
consecutive quarters the ceiling on the defi
cit is off. But as long as the growth rate re
mains at 1.1 percent-as it was in the second 
quarter of 1986-or higher, the targets must 
be met. They must be met even if, with the 
economy sluggish and revenues rJSmg 
slowly, thay requires holding expenditures 
below levels that are worthwhile, that are 
well within the economy's capacity, and 
that are not harmful but possibly helpful to 
the health of the economy. 

Sophisticated people to whom I express 
my concerns about the idea of cutting ex
penditures to meet a shortfall of revenue 
tell me not to worry. The government will 
not really meet the Gramm-Rudman tar
gets. All Gramm-Rudman requires is that at 
the beginning of fiscal 1987 there should be 
an official estimate that the deficit will not 
exceed $144 billion for the year. The law 
does not require that the deficit actually be 
less than $144 billion. 

This solution is unsatisfactory for two rea
sons: 

First, the government should not pretend 
to do what it does not intend to do. This is 
more than a moral injunction. It has prag
matic significance. The credibility of the 
government is an asset-more valuable as it 
becomes scarcer-and it should not be 
wasted. 

Second, while a sharp reduction of ex
penditures in response to the slowdown of 
the economy would be unwise, to destroy 
completely the expectation that the size of 
the deficit will be brought under sufficient 
restraint to prevent continued increase in 
the size of the federal debt relative to the 
GNP would also be unwise. That could 
cause an increase in long-term interest rates 
that would be harmful to economic growth. 
The de facto abandonment of Gramm
Rudman, without the establishment of any 
substitute rule of fiscal policy, will destroy 
all hope of deficit restraint. We find our
selves in a position where we can't live with 
Gramm-Rudman and can hardly live with
out it. 

We need a fiscal policy that will limit the 
long-run growth of the deficit and the debt 
while not enforcing inefficient and probably 
destabilizing changes of government ex
penditures in response to fluctuations of the 
economy. Fifty years ago people talked 
about balancing the budget over the busi
ness cycle as a solution to this problem. 
Forty years ago the Committee for Econom
ic Development proposed the policy of bal
ancing the budget at high employment for 
the same purpose. Even a few years ago 
people were talking about the difference be
tween the "structural" deficit and the 
actual deficit, which was a way of distin
guishing between our long-run position and 
our cyclical position. 

The attractive nuisance of Gramm
Rudman diverted attention from all that, 
but our present situation shows the urgency 
of returning to the problem of reconciling 
our long-run and short-run fiscal require
ments. 
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£From the Washington Post, Aug. 17, 19861 

WILL BUDGET CUTS HURT ECONOMY? 

<By John M. Berry) 
A growing number of economists are 

warning that the Gramm-Rudman-Hollings 
budget deficit targets for fiscal 1987 will re
quire spending cuts or tax increases so large 
that they would severely damage the econo
my. 

The Gramm-Rudman-Hollings law aims 
for a 1987 deficit of $144 billion. Reaching 
that level from this year's deficit of $225 bil
lion or so, these economists believe, will re
quire too much fiscal restraint for a slug
gish economy to swallow in one dose. Some 
suggest that forcing it down could send the 
economy into recession. 

Government spending, like consumer out
lays or business investment, is part of the 
total economy. If it is reduced, there is less 
demand for goods and services, and the 
economy slows. If taxes are increased, indi
viduals and businesses have less after-tax 
income to spend, which has the same de
pressing effect on the economy. Economists 
are less certain about these relationships 
than they used to be, but they generally 
agree that, in the short run, a very large, 
rapid reduction in the deficit could slow eco
nomic growth. 

Instead of trying for an $80 billion cut in 
one year-which would equal about 2 per
cent of the gross national product-a 
number of economists say a reduction of 
about half that size, to a deficit of around 
$180 billion, would be more appropriate. 

Other analysts say that they also would 
be worried about the impact of the fiscal re
straint if they thought there was any real 
chance that Congress would take meaning
ful steps to get close to the $144 billion 
target. Some changes under consideration, 
such as selling government assets or moving 
a military pay day by one day at the end of 
the fiscal year, would effect the deficit but 
have virtually no economic impact. 

No less an advocate of smaller deficits 
than Federal Reserve Chairman Paul A. 
Volcker recently suggested in congressional 
testimony that the 1987 deficit target is too 
ambitious. 

Volcker has long argued that large budget 
deficits have contributed to creation of the 
nation's enormous trade deficit and helped 
keep interest rates higher than they other
wise would have been. 

But like the other economists expressing 
concern that an $80 billion or larger reduc
tion in the deficit in one year would squeeze 
the economy too hard, Volcker indicated he 
believes that a cut of that magnitude could 
prove to be too much of a good thing
though it clearly made him uncomfortable 
to say so. 

At the Congressional Budget Office, Di
rector Rudolph G. Penner shares Volcker's 
concern, though following the CBO's usual 
practice, he will not make a specific policy 
recommendation on the matter. 

"It was something we worried about a lot 
making our forecast," Penner said. 

That forecast showed the economy grow
ing at a 3.5 percent pace during 1987, after 
adjustment for inflation. And it assumed a 
deficit of $154 billion, the upper limit of a 
$10 billion tolerance range allowed by 
Gramm-Rudman-Hollings, rather than $144 
billion. 

In its economic and budget update, re
leased earlier this month, CBO put it this 
way: 

"The short-run impacts of such large 
changes in fiscal policy and the tax struc
ture are a subject of controversy among 

economists. CBO's forecast assumes that 
the short-run contractionary impact of 
changing fiscal policy will be quickly offset 
by an improved trade balance and by lower 
interest rates than would otherwise prevail. 
If these offsetting forces occur more slowly 
than expected, an increase in economic 
growth may be delayed." 

Penner believes that the growing interna
tionalization of the American economy has 
weakened the previous link between 
changes in fiscal policy and changes in eco
nomic activity. Since 1982, the large budget 
deficits have been accompanied by large and 
rising trade deficits that have offset some of 
the economic stimulus that the budget defi
cits provided. 

Now CBO is counting on these relation
ships to be symmetrical, with a falling trade 
deficit to provide an economic spur for U.S. 
production and consumption at the same 
time the declining budget deficit is having a 
restraining influence. 

"Our forecast is highly dependent on that 
relationship," Penner said, "and some of our 
economists have voiced concern that they 
may not work in tandem. 

"Interest rates are also related," he ex
plains. "The marketplace has moved some 
of the good of reducing deficits forward" 
through lower rates. 

And that also causes the CBO director to 
raise a point about changing the Gramm
Rudman-Hollings targets. "There would be 
a real question how the marketplace would 
react to that, especially if we're right that 
part of the interest rate decision was due to 
a sense that we have some sense of disci
pline in the [budget] process." 

Alan Greenspan, the former chairman of 
the Council of Economic Advisers who now 
heads Townsend-Greenspan & Co., a New 
York economic consulting firm, is another 
advocate of smaller deficits who is troubled 
by the 1987 target and its possible impact. 

"It has become increasingly evident in 
recent weeks that the $144 billion target set 
for fiscal 1987 followed by a 1988 target of 
$108 billion is probably unreachable," 
Greenspan told his clients recently. 

"The budget deficit for fiscal 1986 is likely 
to be $220 billion, or perhaps even larger. 
With the economic outlook somewhat sub
dued, the prospect of enough growth in rev
enues to reduce the deficit sharply, even 
should spending be constrained significant
ly, looks remote ... Certainly, after the No
vember elections when it becomes politically 
safer to oppose G-R-H, one must assume a 
plethora of proposals will be forthcoming to 
alter the path of deficit reduction." 

Another former CEA Chairman, Martin 
Feldstein of Harvard University, is question
ing the appropriateness of the targets if the 
economy remains sluggish, and particularly 
if unemployment starts to go up. During his 
time at the CEA, Feldstein repeatedly raised 
White House hackles by urging quick action 
to reduce the growing budgetary red ink. 

Earlier this month, Feldstein and his wife, 
who also is an economist, wrote in a newspa
per column, "In the near term the necessary 
process of deficit reduction is [an] impor
tant contractionary effect to worry about. 

"During the past year the prospect of sig
nificant deficit reduction by Congress has 
helped bring down interest rates and con
tributed to the dollar's decline and thus has 
boosted economic activity. But the actual 
deficit reduction that can be expected be
tween 1986 and 1987 is a two-edged sword," 
the Feldsteins said. 

"The resulting confidence in declining 
deficits will continue to encourage lower in-

terest rates and to maintain a competitive 
dollar. But at the same time the actual defi
cit reduction means less demand for goods 
and services and therefore a temporary de
cline in economic activity." 

The Feldsteins said that it is important 
not to cause financial market participants 
to doubt that deficit reduction will occur. 
"Loss of confidence in Congress could result 
in rising interest rates and a sinking stock 
market that would further depress business 
investment. 

"However, it would be wise to redefine 
deficit reduction goals if the economy does 
slow down," They continued, "Tax revenue 
automatically falls and the deficit swells 
when the economy slows down. It would be 
just the wrong response for Congress to cut 
spending even further in that situation. The 
proper goal of deficit reduction in the next 
few years should be adjusted for the busi
ness cycle. If the economy slows and unem
ployment rises, the target level for the defi
cit should be raised accordingly." 

The Feldsteins suggested this rule of 
thumb: raise the target level by $4 billion 
for each one-tenth of a percentage point in
crease in the nation's unemployment rate 
above current levels of 7 percent. 

Roger Brinner of Data Resources Inc., an 
economic consulting and forecasting firm, 
last month proposed a similar rule of 
thumb, with a $5 billion shift of the target 
instead of $4 billion. 

"The targets must be amended only in 
detail, not in principle," Brinner wrote in 
the DR! Review. "The economic environ
ment is not as robust as originally hoped, 
and the budgetary takeoff position is 
weaker. The original legislation called for 
steady progress <$36 billion per year) toward 
budget balance by 1991, assuming the econ
omy would then be characterized by a 6 per
cent unemployment rate. Furthermore, it 
was assumed that the fiscal 1986 deficit 
could be reduced to approximately $180 bil
lion through tough budgetary initiatives 
early this year. 

"With the economy unable to break away 
from 7 percent unemployment and with a 
projected 1986 deficit of $220 billion, howev
er, a $35 billion to $40 billion increase in 
next year's target and a new medium-term 
path for deficit reduction are justified," he 
said. 

Brinner's proposed path would take the 
deficit down to $50 billion in 1991 instead of 
zero, as under Gramm-Rudman-Hollings. 

Economists are far less sure these days 
that they know how to measure properly 
the size of a budget deficit or to calculate its 
likely economic impact. 

For instance, Robert Eisner of Northwest
em University argues in his book, "How 
Real Is the Federal Deficit," that the re
ported deficit must be reduced by the loss of 
real value in the outstanding public debt 
due to inflation. Thus, in 1986, with about a 
2 percent inflation rate and roughly $1.5 
trillion worth of publicly owned federal 
debt, there is about a $30 billion offset. 

John Paulus, managing director and chief 
economist of Morgan Stanley & Co., a New 
York investment banking firm, also says 
that the holders of federal debt recognize 
the loss of real value in their holdings each 
year and respond by reinvesting an amount 
equal to that loss of real value. 

If Paulus is right, the impact of large defi
cits on financial markets, and therefore on 
interest rates, could be considerably less 
than one might suppose. By his accounting, 
it would take actual deficit reductions con
siderably smaller than those set by Gramm-
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Rudman-Hollings to put the deficit by 1991 
into what he calls a "neutral" position as 
far as financial markets are concerned. 
Gramm-Rudman-Hollings calls for a bal
anced budget that year. 

But whatever adjustments one makes to 
the calculation of the size of the deficit and 
its likely economic impact, there remains 
the worry that reducing it by more than $80 
billion in one year alone may be too much. 

"For those of us who highly prize econom
ic growth and low unemployment, the risk 
of insufficient fiscal stimulus must be 
weighted heavily," Eisner concludes in his 
book. "One cannot properly counsel budget 
balancing in an economy with unemploy
ment still near 7 percent and real economic 
growth well below its potential. 

"The politics of Gramm-Rudman notwith
standing, a budget balanced by current fed
eral rules of accounting is an invitation to 
economic disaster," Eisner declares. 

Politically, no one wants to go before the 
electorate this fall vulnerable to a charge by 
an opponent that he or she is in favor of big 
deficits. Politically and economically, the 
question is how fast the deficit-which 
clearly will be a record in fiscal year 1986, 
which ends next month-can be safely re
duced.e 

THE NEW ENGLAND TEAM 
e Mr. KENNEDY. Mr. President, I 
would like to take this opportunity to 
place in the REcORD a New York Times 
article about two of my colleagues 
from New England, Senator PELL and 
Senator STAFFORD. 

For almost a year, the Education 
Subcommittee has been working dili
gently on the reauthorization of the 
Higher Education Act. We have com
pleted the conference and it app~ars 
that we will soon present the Presi
dent with a finely crafted reauthoriza
tion that provides the vital resources 
necessary for millions of American 
students to pursue higher education. 

Mr. President, it is safe to say that 
this achievement would not have been 
possible without the knowledge and 
skill of both the chairman and ranking 
minority member of the Education 
Subcommittee. 

Senator STAFFORD has chaired the 
Education Subcommittee for the past 
6 years and has shown through his 
competent legislating that he is truly 
the champion of education for all. 
Along with his commitment to general 
education, Senator STAFFORD is one of 
the founding fathers of Public Law 94-
142, the Education for All Handi
capped Children Act. 

Senator PELL has long been identi
fied as one of the experts in the field 
of education. His commitment to edu
cation is evident in all that he has ac
complished during his 17 years on the 
Education Subcommittee. 

As my colleagues know, Senator 
PELL who chaired the Education Sub
committee for 11 years, is the father 
of the Pell Grant Program which has 
provided some 20 million grants to 
needy students. In 1979, Senator PELL 
was one of the original sponsors of leg
islation creating the U.S. Department 

of Education and has been a staunch 
foe of this administration's consistent 
attempts to eliminate it. Senator 
PELL's awards for his leadership in 
education are numerous. His hours of 
service to promoting education here in 
Congress are innumerable. And, his 
commitment to the students of our 
Nation is immeasureable. 

I commend Senators STAFFORD and 
PELL for their leadership in education 
and I look forward to working with 
them in the next Congress. I ask that 
the full text of the article be printed 
in the RECORD. 

The text follows: 
[From the New York Times, Aug. 17, 19861 

STAFFORD AND PELL, THE NEW ENGLAND TEAM 
<By Leslie Maitland Werner) 

WASHINGTON, Aug. 16.-In 1981 a long
standing committee relationship between 
Senator Robert T. Stafford, Republican of 
Vermont, and Claiborne Pell, Democrat of 
Rhode Island, was turned upside down. 

That was the year the Republicans took 
control of the Senate for the first time in 28 
years, which meant that Mr. Pell, who for 
years had been chairman of the Labor and 
Human Resources Subcommittee on Educa
tion, Arts and the Humanities, stepped 
down to become the ranking minority 
member, and Mr. Stafford, who had held 
that spot, was elevated to the chairmanship. 

Far from causing any problem for either 
one of them, however, the change has had 
little effect on education legislation and has 
made only one small difference in their 
lives, they both agree. 

"We hardly noticed anything except now I 
have to be there when the meetings start," 
Mr. Stafford said, "and he can be a little 
late, which is the reverse of how it was 
before." 

The two legislators' views of education 
and the Federal role in it are so similar, 
they and others say, that it hardly matters 
which one is in charge. Unlike many other 
committees, where members stake out 
battle positions along partisan lines, their 
leadership on education issues has 
smoothed the way toward consensus, some
times a consensus that goes against White 
House wishes. 

"WE WORRY ABOUT RESULTS" 
They both opposed the Administration's 

desire to eliminate the Department of Edu
cation, they blocked its efforts to cut back 
on education funds, and they successfully 
fought its plan to roll all education pro
grams into one large block grant to the 
states. 

"It doesn't matter if it's Stafford and Pell 
or Pelland Stafford," Mr. Pell said of their 
legislative relationship. They both come 
from small New England states, he said, and 
share a "New England approach" to things 
that assists their easy dealings. "We try to 
get on with the job and not talk about it too 
much," he said. "We just worry about re
sults." 

Senator Spark M. Matsunaga, Democrat 
of Hawaii, a member of their subcommittee, 
says, "they both maintain a very coopera
tive attitude regardless of party line." 

"They're both cool-headed gentlemen," he 
said. "I've never seen them at loggerheads 
to the point of even raising their voices to 
each other. They seem to work together 
much more harmoniously than heads of 
other committees do." 

According to Richard Jerue, vice president 
for government relations of the American 
Association of State College and Universi
ties, who served as counsel to the subcom
mittee when Mr. Pell was chairman, a result 
has been "tremendous legislative success." 

"They've worked so long together and 
think so much alike they're almost alter
egos," Mr. Jerue said. "Their colleagues 
trust them. If they agree on something it's 
pretty much going to be the Senate posi
tion." 

The bill reauthorizing the Higher Educa
tion Act for five more years, for instance, 
was unanimously endorsed by the education 
subcommittee and by the full committee on 
Labor and Human Resources, a group whose 
members run the political spectrum from 
conservative Republicans like Orrin G. 
Hatch of Utah and Strom Thurmond of 
South Carolina to liberal Democrats like 
Edward M. Kennedy of Massachusetts and 
Howard M. Metzenbaum of Ohio. 

In June the full Senate passed the bill, 
which contains hundreds of provisions, by a 
vote of 93-to-1. And Senators Stafford and 
Pell are now involved in a conference with 
the House to negotiate a final version to set 
the terms for Federal financial aid to needy 
students. 

The chairman of the conference, Augus
tus F. Hawkins, the California Democrat 
who heads the House Education and Labor 
Committee, says Senators Stafford and Pell 
"speak with great authority and have great 
influence on members of Congress" who ap
preciate their "extreme personal integrity 
and strong convictions." 

"They've made a tremendous contribution 
in the field of education," Mr. Hawkins said. 
"We have worked well together because I 
have great confidence in their judgment on 
issues and their cooperative spirit." 

And although the excesses of senatorial 
courtesy are probably as legendary as the 
verbosity of senatorial oratory, when Mr. 
Stafford, and Mr. Pell praise each other, 
they seem to do so generously and sincerely. 

On the day they introduced the bill to the 
full Senate, for example, Mr. Pell, who is 67 
years old, hailed Mr. Stafford as "the 
person who is mainly responsible for this 
bill being on the floor today as well as pro
tecting our student aid programs from deci
mation again and again over the past five 
years." 

Without Mr. Stafford's "stewardship over 
these past years," Mr. Pell said, "I am afraid 
we would simply be picking up the pieces in
stead of charting a strong new course." 

For his part, Mr. Stafford, who is 73, said 
that it "could not have been done without 
the equal effort of Senator Pell." 

"It has been best for the country and for 
education that we have been able to work 
together without ever thinking about our 
political labels," he said. "I wish only that 
we were talking about much larger sums for 
education, which is the future of this coun
try." 

Such talk is not designed to please the 
Reagan Administration whose views on edu
cation Mr. Stafford has repeatedly bucked. 

He sharply disagrees with the right-wing 
view that the Federal Government has no 
real role in education. The Government 
must insure "equality of access to educa
tion," he said, for the disadvantaged and the 
handicapped. 

OF WEAPONRY AND MINDS 
And it is clear that he does not approve of 

what he termed Education Secretary Wil
liam J. Bennett's "benign neglect" of a 
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chance to affect the course of things when 
the Higher Education bill was being worked 
out in the Senate. 

"I'd urge Bennett to support more money 
for education programs even at the expense 
of some defense spending," Mr. Stafford 
said. "It doesn't do much good to build ex
pensive weaponry if we don't have the 
minds to understand how to use it and to 
grasp the consequences of its use." 

Speaking for the Administration, an 
Under Secretary of Education, Gary L. 
Bauer, said its relationship with Mr. Staf
ford could be best described as a "friendly" 
disagreement. 

"Basically, we agree to disagree," Mr. 
Bauer said. "But if I were in the higher edu
cation community, I'd have a hard time 
identifying a better friend." 

Unless, of course, it was Mr. PelLe 

ABORTION AND INFORMED 
CONSENT: COLORADO 

e Mr. HUMPHREY. Mr. President, 
Kathryn in Colorado gives us more in
sight into the emotional world of 
Women who deeply regret their deci
sions to abort their children. Those 
who speak directly through these let
ters communicate not only their own 
feelings, but also those of countless 
others. 

WEBA is an acronym for an organi
zation known as women exploited by 
abortion. This grassroots support orga
nization has arisen around the country 
in order to help women who have been 
unable to come to grips with their 
abortions. Those who have traveled 
the dark roads of postabortion trauma 
help others along who, for one reason 
or another, have not found a way to 
overcome their grief. 

Kathryn gives us a unique view of 
the desperate sorrow many women ex
perience because they were given too 
little information about what abortion 
entails. She points out that this lack 
of preparation causes intense suffer
ing, "often" pushing women to even 
consider ending their lives. She is not 
painting a picture of a "safe and legal" 
procedure, which seems to be all we 
hear about from proabortion advo
cates. 

I call on my colleagues, especially 
those who represent Kathryn in the 
Senate, to contemplate Kathryn's tes
timony and join me by cosponsoring S. 
2791. It is imperative that this Con
gress ensure that women are informed 
about the consequences and nature of 
abortion, and that the Congress stop 
and degrading and dangerous practice 
of aborting women who have not re
ceived minimum information about 
the abortion procedure. 

The statement follows: 
STATEMENT ON ABORTION, JUNE 12, 1986 

YOUR HONOR SENATOR GORDON HUMPHREY: 

I'd like to express my concern pertaining to 
the abortion issue. The debate at hand 
strikes very close to home for me, as I am a 
woman with an abortion experience. Unlike 
I was led to believe, it is something I live 
with daily. Fortunately for me there are no 

physical scars to deal with, only emotional, 
and through the grace of God I have been 
healed of many of the stresses directly re
lated to the abortion, i.e., guilt, shame, de
pression, anxiety-only to name a few. 

I am in a position now where I deal with 
other women's experiences daily. I am the 
State director of WEBA. Weekly another 
woman calls, often suicidal, unable to cope 
another day with her own abortion experi
ence. We offer love and compassion and the 
hope that they too can work through the 
after effects of that traumatic experience. 
The most often-stated comments are "if I 
had only known" "Why didn't they tell 
me?" and "No one said it would be like 
this." 

Sir, I believe it is within your power to see 
that the laws concerning this issue are 
changed, allowing women to be fully in
formed as to the choices we are making. I 
myself and the women I represent plead 
with you to do everything you can to 
change the laws governing this issue. We ap
preciate your work in this area and support 
your efforts wholeheartedly and will do 
what we can to help fight the battle. 

Sincerely, 
KATHRYN A. BUSCHMAN, 

Colorado.e 

PRACTICAL STEPS ON CRIME 
AND VIOLENCE 

e Mr. SIMON. Mr. President, there 
are no easy answers to reduce crime 
and violence in American society. The 
problem is complex and the causes 
multifaceted. But I think there are 
some steps that are fairly obvious. Re
cently, in a column I write for newspa
pers in my State, I have listed three 
immediate steps that would help. I ask 
to have it printed in the RECORD. 

The column is as follows: 
PRACTICAL STEPS ON CRIME AND VIOLENCE 

<By U.S. Senator Paul Simon> 
What can be done about the problem of 

crime and violence in our society? 
There are three immediate steps, among 

others, that would help: First, get the televi
sion networks to reduce the rising rate of vi
olence on television that clearly has an 
impact on many people; second, fewer 
speeches and more sensible action on the 
drug problem; third, change our laws-state 
laws in particular-that permit people to 
walk the streets after being convicted of 
crimes of violence while they appeal. 

On the last point, here is a good example 
of what has been happening. Walter Otis 
Lane, 27. wns returned to the Cook County 
Jail at the end of July. He had been convict
ed of rape and sentenced to 11 years in 
prison. He appealed his conviction and while 
on appeal he was permitted to go free. 
While he was free, he is accused of another 
rape and with abducting a Blue Island, Ill .. 
bank director and his wife, forcing them to 
withdraw $15,000 from the Heritage County 
Bank and Trust in Blue Island, and then he 
is charged with shooting the couple to 
death. 

He was caught after allegedly robbing a 
citizen from Elmwood Park, Ill. 

I do not suggest that those who are found 
guilty of a violent crime should not have the 
right to appeal. They should. But they 
should not have the right to walk our 
streets in freedom after conviction, while 
they are on appeal. 

On the drug issue, some action will prob
ably emerge from Congress, but whether 

the administration and Congress take the 
really key step is not clear. At one point the 
major source of illegal drugs was Turkey. 
This country, working with the Turkish 
government, has virtually eliminated that 
source of trouble. Now, according to the 
New York Times, 85 percent of the hard 
drugs can be traced to crops in Peru and Bo
livia. We should be working with those two 
governments to eliminate the source of our 
problems. That is basic. 

The second key element on the drug prob
lem is an effective educational program 
among young people. They must learn to 
understand more clearly that not only are 
drugs bad, but permitting their friends to 
get into trouble with drugs is a betrayal of 
friendship. 

The third source of violence is right in our 
homes-that television set. The television 
industry is permitting more and more vio
lence, and the evidence from study after 
study is that it is a serious cause for con
cern. 

University of California and University of 
Pennsylvania studies released within the 
last few weeks have reinforced previous 
studies on the same subject. The studies 
show clearly: Television violence causes 
some of the violence in our society. 

I have introduced legislation to permit the 
networks to get together with cable and the 
independents and the TV programmers to 
establish guidelines on violence. The United 
States does not have to have the most vio
lent TV in the world. 

When I met some months ago with TV 
network executives, they said they could not 
establish standards because of antitrust 
laws. Now when I try to change the law so 
that they would not violate the antitrust 
laws, at least one network is vocal in its op
position to the bill. 

The problem is that violence pays off for 
the television industry. 

But it and the American public should un
derstand those profits are costly to our soci
ety. 

If the television industry continues to 
resist sensible steps, Congress should have 
the courage to defy them and act.e 

THE NUCLEAR NON-DETERRENT 
e Mr. SIMON. Mr. President, in nucle
ar terms, both the United States and 
the Soviet Union are armed far 
beyond anything rational. We should 
be listening to the Supreme Com
mander of NATO, Gen. Bernard W. 
Rogers, who has been warning us: we 
have put too much of our defense 
readiness in the nuclear arena. By 
taking the rational step and placing 
more emphasis on conventional forces, 
we could sensibly and safely reduce de
fense spending. I have raised this ar-

. gument in a column I write for news
papers in my State. I ask to have it 
printed in the RECORD. 

The column follows: 
GEN. ROGERS AND THE NUCLEAR NON

DETERRENT 

I have saved an item from the New York 
Times of Sept. 5, 1984. Buried on page 25 in 
the ninth paragraph of an article is a quota
tion that should have been on the front 
page of that newspaper and every newspa
per in the country. But I saw it only in that 
one article in that one newspaper. 

Gen. Bernard W. Rogers, a four-star 
American general and the supreme com-
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mander of all NATO forces in Western 
Europe-then and now-said: "We have 
mortgaged our defense to the nuclear re
sponse. . .. We have failed to provide suffi
cient sustaining capacity-ammunition 
stocks, prepositioned material to replace 
losses of equipment on the battlefield such 
as tanks and howitzers-to keep fighting for 
a sufficient length of time. Under current 
conditions, if attacked conventionally, we 
will have to request the release of theater 
nuclear weapons fairly quickly."' 

The warning of General Rogers is as true 
today as it was two years ago. 

And it could take on added meaning when 
tough decisions must be made soon on cut
ting back the growth in defense spending. 
The huge and growing federal deficit is 
going to force a needed reduction in defense 
spending growth. 

In light of these fiscal realities, will we 
continue to give our country an imbalanced 
defense? 

The nuclear deterrent is so overwhelming 
it is almost a nondeterrent. Anyone who 
gives the command to use that first nuclear 
weapon in war must realize that he or she 
may be ending civilization. 

For example, if the Soviets should move 
in and grab 50 square miles of West German 
territory, do we respond with nuclear weap
ons that not only destroy the Soviets, but 
probably will cause the destruction of all of 
us? It is not likely-and the Soviets know it. 

The advice of General Rogers is to be 
better prepared with a conventional re
sponse than we are. Instead of putting too 
many eggs in the nuclear basket we should 
pay more attention to anti-tank weapons, 
personnel training, stocks of conventional 
munitions and the like. 

Instead, we are investing more and more 
in the already overwhelming nuclear re
sponse. 

Why? We want an "adequate deterrent." 
But what is adequate? 

For a rational Soviet leader one of our 
strategic missiles-containing more power 
than all the bombs of World War II-ought 
to be sufficient. But in case that is knocked 
out by the Soviets, we build two. In case 
those are knocked out we build four-and 
on and on. We now have approximately 
10,500 of the large, strategic warheads and 
the Soviets have about 10,000. In addition, 
we have between us about 30,000 small nu
clear warheads. 

In nuclear terms, both of us are armed far 
beyond anything rational. 

One way of gradually moving away from 
the nuclear reliance is to halt all nuclear 
testing. At one point we offered that but the 
Soviets refused. Now they offer it and we 
refuse. 

Since underground nuclear tests are verifi
able, we ought to move in that direction. 
Not to do so risks everything. 

Each test costs us about $30 million; some 
tests cost as much as $70 million each. 
If we stopped the tests we could do three 

things: 
(1) We could stop the spiraling growth of 

the arms race. 
<2> We could take half the cost of each 

test and invest it in more practical defense 
measures, as General Rogers has suggested. 

(3) We could take the other half of the 
test costs and reduce the defense budget. 

That seems logical and obvious. But what 
should be obvious somehow is not. 

The sooner we face reality, the safer our 
nation and world will be. We should listen 
to General Rogers.e 

PROVIDING FOR SETTLEMENT 
OF DISPUTE BETWEEN CER
TAIN RAILROAD EMPLOYEES 
AND THE MAINE CENTRAL 
AND PORTLAND TERMINAL 
RAILROADS 

• Mr. D'AMATO. Mr. President, I am 
pleased to offer my comments as an 
original cosponsor of Senate Joint 
Resolution 415, legislation which was 
introduced yesterday by my distin
guished colleague, Senator MITCHELL.. 
This bill is urgently needed to resolve 
a railroad labor dispute that has 
reached an impasse between the 
Brotherhood of Maintenance of Way 
Employees and the Maine Central and 
Portland Terminal Railroads, owned 
by Guilford Transportation Industries, 
Inc. 

I have maintained a serious, continu
ing interest in the progress of a labor 
dispute between the BMWE and Guil
ford. Guilford also owns the Delaware 
& Hudson Railroad Co. and operates 
more than 4,000 route-miles of track 
and trackage rights, extending east
west from Maine to Buffalo, NY. The 
labor dispute in Maine has had an 
impact in New York State, and the po
tential danger of a widespread strike 
would certainly harm my State. Earli
er this year, I joined many of my col
leagues in writing to the President and 
urging him to appoint an Emergency 
Board to review this dispute. On May 
16, 1986, the President appointed a 
Board. The Board issued recommenda
tions covering job-protection allow
ance, system-production maintenance 
crews, pay health and welfare pro
grams, and work rules and practices on 
June 20, 1986. BMWE offered to 
accept these recommendations. How
ever, Guilford would not agree. 

A Congressional Advisory Board 
[CABJ was established on August 21, 
1986 (Public Law 99-385). I had co
sponsored similar legislation in the 
Senate, Senate Joint Resolution 378, 
to extend the cooling off period in the 
strike and to require the Secretary of 
Labor to issue recommendations on re
solving this dispute. The CAB was 
charged with investigating the dispute 
and making recommendations for its 
resolution. On September 8, 1986, the 
CAB recommended that, in the ab
sence of an agreement between the 
parties to dispose of the dispute by 
September 13, 1986, the Congress 
should pass legislation directing the 
parties to accept and apply the recom
mendations of the President's Emer
gency Board. Further, if the parties 
cannot agree as to all necessary details 
in applying the recommendations by 
October 1, 1986, any unsettled issues 
should be handled by. an arbitrator 
designated by the National Mediation 
Board. 

Although some discussions have 
taken place between the parties, it has 
become apparent that it is extremely 
unlikely that an agreement will be 

reached in the near future. All indica
tions are that an impasse has stalled 
this dispute, and the Congressional 
action is required to prevent further 
harm from occurring. 

I urge my colleagues to join me in 
supporting this important piece of leg
islation.• 

H-3: THE LULUKU 
ARCHAEOLOGICAL SITE 

e Mr. STAFFORD. Mr. President, 
shortly, the Senate will consider S. 
2405, the Federal-Aid Highway Act of 
1986. It is expected that an amend
ment will be offered to exempt H-3 on 
the island of Oahu in Hawaii from 
4(f). Section 4(f) directs the Secretary 
of Transportation not to build a high
way if that proposed roadway conflicts 
with parks, wildlife refuges, recreation 
areas, or historic sites unless there is 
no feasible and prudent alternative. 
H-3 is currently under a permanent 
court injunction. The Federal courts 
determined that this road adversely 
impacted a local park, a park created 
with Federal dollars, and a local recre
ation area, and that there is an alter
native alignment. 

After the court record was closed, a 
significant archaeological site was dis
covered in the path of the highway. 
Native Hawaiians hail the archaeologi
cal discovery as among the most signif
icant in the history of the island. The 
site includes house platforms, agricul
tural irrigation systems, religious arti
facts, and other materials. It is be
lieved this site dates back to the 
fourth century, making it the oldest 
discovery of its kind. The Office of Ha
waiian Affairs was so concerned that it 
filed suit to protect the site. That case 
is pending. If the 4(f) exemption is 
adopted, this site will have no Federal 
protection and most of it will be de
stroyed. Moreover, if the exemption is 
enacted into law, the pending case 
brought by OHA will be dismissed be
cause the law upon which it is based, 
4(f), will not apply to H-3. 

It should be noted that the court de
termined that a prudent alternative 
existed to the alignment of H-3. Had 
the state department of transporta
tion decided to proceed with H-3, it 
could have done so by adopting the 
Makai alignment and in so doing 
would have by-passed the Luluku site. 
The Hawaii State Department of 
Transportation insisted on its pre
ferred alignment and is now asking 
the Congress to exempt H-3 from the 
law. 

I have received letters from several 
important Native Hawaiian groups, 
the Council of Hawaiian Organiza
tions, the Congress of the Hawaiian 
People, the Office of Hawaiian Affairs, 
the Oahu Council, and the Queen 
Emma Hawaiian Civic Club. They 
oppose the proposed exemption of 4(f> 
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from H-3 and urge the protection of 
the Luluku Archaeological site. 

I ask that these letters be printed in 
the RECORD. 

The letters follow: 
THE COUNCIL OF 

HAWAIIAN ORGANIZATIONS, 
September 8, 1986. 

Hon. ROBERT T. STAFFORD, 
U.S. Senate, 
Washington, DC 

DEAR SENATOR STAFFORD: The Council of 
Hawaiian Organizations is a coalition of 
groups representing over 15,000 members of 
native Hawaiian ancestry. We ask your help 
in opposing any exemption from Federal 
law that would permit the destruction of an 
ancient Hawaiian archaeological complex 
which lies in the path of the proposed Inter
state H-3 freeway in Hawaii. 

We disagree with the Hawaii Transporta
tion Department's contention that the 
Luluku Archaeological Complex can be di
vided into 17 individual sites; the ancient 
Hawaiian methods of irrigation cannot be 
properly studied on a piecemeal basis. 

We further disagree with their contention 
that Luluku's historic sites would be pro
tected by the freeway project; on the con
trary, 15 of the sites would be destroyed by 
the freeway interchange. 

The issue of Luluku's historic significance 
has been sadly avoided by those who would 
promote H-3 in Congress. Our Council was 
deeply disappointed recently when we invit
ed members of Hawaii's Congressional Dele
gation to Luluku (during the recess) for a 
briefing and tour of the historic sites. They 
did not have the courtesy to attend, neither 
did they even send a representative to per
sonally inspect this precious remnant of our 
Hawaiian history. 

It was a sad day for our Hawaiian people, 
and it reflects the attitude of State officials 
and the Department of Transportation, 
whose priorities have been held more highly 
than the history and culture of Native Ha
waiians. 

It is our judgment that Luluku must and 
shall be surveyed, studied, and hopefully 
preserved as a contiguous complex, one of 
the most significant discoveries of Hawaiian 
history in this century. Please oppose any 
amendment that would allow this desecra
tion of our Hawaiian heritage. 

Mahala, 
LoUIS AGARD, 

Council of Hawaiian Organizations. 

THE CONGRESS 
OF THE HAWAIIAN PEOPLE 
Aiea, HI, September 5, 1986. 

Hon. RoBERT T. STAFFORD, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR STAFFORD: The Congress of 
the Hawaiian People opposes any proposed 
exemption from Federal 4(f) law relating to 
the construction of Interstate H-3 in 
Hawaii. 

Our organization supports the preserva
tion of the Luluku Archaeological District 
in Windward Oahu. The entire district is 
considered part of our Hawaiian heritage 
and, therefore, is sacred to us. We firmly be
lieve that no portion of the district should 
be used for highway purposes. 

We have, over the years, been a strong ad
vocate for actual preservation of several ar
chaeological sites, including Kaloko Fish 
Pond on the Big Island of Hawaii and 
Kawainui Marsh in Kailua, Oahu. 

Please help us preserve these precious re
minders of our past so that our children, for 

generations to come, may enjoy these treas
ures left to us by our ancestors. Mahalo nui 
loa. 

Aloha Me Kealoha Pumehana, 
IRENE DUPONT, 

. Representative, 
The Congress of the Hawaiian People. 

STATE OF HAWAII, 
OFFICE OF HAWAIIAN AFFAIRS, 

Honolulu, HI, July 21, 1986. 
Hon. ROBERT STAFFORD, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR STAFFORD: The Board of 
Trustees of the Office of Hawaiian Affairs 
of the State of Hawaii unanimously opposes 
the proposed legislation which would 
exempt interstate highway H-3 from 23 
USC 138 and 49 USC 303. 

The Office of Hawaiian Affairs is a unique 
governmental institution created in 1978 by 
amendments to the Constitution of the 
State of Hawaii. The Office of Hawaiian Af
fairs was created by all of the people of 
Hawaii for one purpose: to better the condi
tions of native Hawaiians. Native Hawaiians 
are now a minority in their own land and at 
the bottom of the State's socio-economic 
ladder. To accomplish this difficult purpose 
the voters wisely made the Office of Hawai
ian Affairs independent of the Executive 
Branch of government. The Office of Ha
waiian Affairs is coequal with the Execu
tive, Judicial and Legislative branches of 
government. Its affairs are directed by a 
Board of Trustees elected by voters of Ha
waiian descent. The Hawaii Constitution 
also provides that the revenue of the Office 
of Hawaiian Affairs is independent of the 
legislative appropriation process and is de
rived from a small percentage of the rents 
and profits derived from former crown and 
government lands. A century ago those 
lands were taken from the Hawaiian people 
when non-native sugar planters and others 
overthrew the Hawaiian monarchy. 

The Office of Hawaiian Affairs is the 
branch of the Government of the State of 
Hawaii which is the duly elected voice of 
the Hawaiian people. The Trustees' concern 
is not limited to improving the economic 
conditions of Native Hawaiians. The Hawai
ian people are proud of their history and de
termined to protect their culture. The 
Office of Hawaiian Affairs views the preser
vation of places of historical and cultural 
importance to the Hawaiian people to be 
equally as important as economic concerns. 

A significant component of the dwindling 
archeological and cultural legacy of the Ha
waiian people will be destroyed if Senator 
Inouye's bill to exempt proposed interstate 
highway H-3 from the application of the 
4(f) statutes (23 USC 138 and 49 USC 303) 
becomes law. 

In 1985 the Office of Hawaiian Affairs 
learned that the State Department of 
.Transportation had suppressed the discov
ery of a major archeological complex at 
Luluku on Windward Oahu which lay di
rectly in the path of H-3. After the State's 
efforts to cover up the significance of the 
find were exposed the archeological survey 
which was made public revealed that some 
of the sites within the Luluku Archeological 
Complex date back to the 4th Century 
A.D.-one of the earliest dated archeological 
sites in the Hawaiian Islands. In what it eu
phemistically calls "salvage", the Hawaii 
Department of Transportation callously 
proposes to destroy all but two sites within 
the Luluku Arcbeological Complex to build 
an interchange for H-3. The two remaining 

sites would be encircled by an interchange 
off ramp thereby destroying the context 
and integrity of even the two remaining 
sites. What may well be the last remaining 
archeological link with the earliest settle
ment of Hawaiians in the islands will have 
been irretrievably lost. Hawaiians did not 
build statues or other monumental struc
tures but the links to their past are as im
portant to Hawaiians as is the Statue of Lib
erty to all Americans and Hawaiian archeo
logical and cultural sites are no less deserv
ing of protection and preservation. 

The State Department of Transportation 
obdurately refused to reroute H-3 along a 
court approved alignment which would com
pletely avoid the Luluku Archeological 
Complex (and coincidentally also would 
avoid nearby Ho'omaluhia Park and the 
Pali Golf Course). Because of the State 
DOT's intransigence the Board of Trustees 
of the Office of Hawaiian Affairs unani
mously authorized the filing of a lawsuit to 
prevent the destruction of the Luluku Ar
cheological Complex. That suit, which is 
now pending in the U.S. District Court for 
the District of Hawaii, relies upon the 4Cf) 
statutes-the only statutes which protect 
historic sites from destruction by highways. 

You are being asked to approve a bill 
which will deny the Office of Hawaiian Af
fairs the ability to protect one of the most 
significant Hawaiian archeological discover
ies of this century. 

For this reason the Board of Trustees of 
the Office of Hawaiian Affairs unanimously 
has adopted a resolution opposing the pro
posed exemption of H-3 from the 4Cf) stat
utes. 

Gentlemen, Hawaiian culture and history 
must be protected. Do not deny us the pro
tection available to other Native Americans. 

With much aloha, 
THE BOARD OF TRUSTEES OF THE OFFICE 

OF HAWAIIAN AFFAIRS. 

Re: S2405 

OAHU COUNCIL, 
Honolulu, HI, July 10, 1986. 

Hon. RoBERT T. STAFFORD, 
U.S. Senator, Chairman, Committee on En

vironmental and Public Works, Hart 
Senate Office Building, Washington, DC. 

DEAR SENATOR STAFFORD: Our organization 
is made up of native Hawaiians, deeply con
cerned with the social, health and economic 
status of native Hawaiians and the preserva
tion of unique elements of our Hawaiian 
culture. As you probably already know, our 
organization is strongly opposed to special 
legislation which would exempt Interstate 
H-3 from the protections of Section 4F to 
the detriment of native Hawai'i historical or 
archeological sites. 

The recent celebration of the 100th anni
versary of the Statue of Liberty carried with 
it a recurring theme: America is a land of 
immigrants! Hawai'i has a similar history, of 
course, and the mixture of immigrant peo
ples and their cultures here is a hallmark of 
modern Hawai'i. This is a positive result of 
that immigration. 

There is a negative side to the story, how
ever. 

In 1778, when Captain James Cook arrived 
in Hawai'i, some of his crew estimated the 
native Hawaiian population at 300,000. 
Present here was a highly-complex culture 
founded on a stable land tenure system, a 
thriving cooperative subsistence economy, a 
sophisticated societal heirarchy, religious 
practices which controlled every facet of 
daily life, and an established political and 
governmental system. 
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As a direct result of western impact and 

an infusion of western diseases, concepts, 
politics and a whole new social order, this 
scene was rapidly changed. 

By 1893, when the Hawaiian monarchy 
was overthrown, the native Hawaiian popu
lation stood at 34,000! Gone were the land 
tenure system (and ownership of much of 
the land), the cooperative subsistence econ
omy, the religion, the social hierarchy and, 
of course, the government itself. The trap
pings of the culture were put on display in 
museums to be taken out and dusted off 
now and then for dramas and pageants. 
While hula and ancient chant had enter
tained and pleased us and our gods, they 
were now ridiculed as licencious. 

The shift from a heavy usage of the Ha
waiian language to an obligatory use of Eng
lish, combined with the influx of non-Eng
lish speaking immigrants from around the 
globe, resulted in a loss of general fluency in 
the Hawaiian language and an incomplete 
learning of English. Anthropology tells us 
of the importance of a language to a cul
ture. Obviously, a language is fused irretrie
vably with the culture from which it 
springs. It is also obvious that certain cul
tural aspects cannot even be expressed fully 
without the use and understanding of the 
language best designed to articulate them. 

In the days following the overthrow of the 
Kingdom, a strong emphasis was placed offi
cially upon the "Americanization" of 
Hawai'i. Politically, the leaders of the provi
sional government <who became the leaders 
of the Republic of Hawai'i) needed to show 
that Hawai'i would be ripe for annexation. 
To stress Americanism and downplay the 
importance of any of the other cultures rep
resented <and certainly the native one> was 
of total importance. Thus, from 1893 until 
Hawai'i became a state in 1959, a major 
policy of its government was to prove, 
beyond a reasonable doubt, that Hawai'i, de
spite its multi-cultural population, was just 
another "slice of American apple pie". 

To do this, the efficacy and influence of 
the Hawaiian culture had to be drastically 
reduced. The same was true of the immi
grant cultures represented in Hawai'i and 
whose cultures also felt the impact. Happily 
for them, transfusions of fresh cultural 
knowledge and experience were readily 
available from their homelands. For Hawai
ians, the source of their culture was the pri
mary target of these attacks. This was their 
homeland. Where was the cultural replen
ishment expected to come from? 

The whole existence of the Hawaiians as a 
People's complete with a culture, a stand
ing, an ethnic foundation, was in jeopardy. 
Actually, the loss of the Hawaiian Culture 
was nearly complete. That, together with 
the loss of land and loss of sovereignty, 
added up to a complete loss of status for the 
Hawaiian. 

In the past 20 years, native Hawaiians, 
with the generous help of others, have been 
jointed in a pervasive effort to restore and 
replenish our culture. We have replanted 
roots tom from the soil, nurtured sickly 
growth and gloried in how our sprouts grow 
strong and tall. 

The preservation of sites like the Luluku 
complex which lies in the path of the H-3 
freeway is at the heart of our effort to find 
the remnants of our culture and piece them 
painstakingly together again. If Luluku is 
fractured by the cloverleaf planned to be 
constructed in its midst, yet another irre
trievable shard of our Hawaiian culture will 
be lost. 

So, the issue here is broader, really, than 
enacting a case-by-case exemption to a wise 

law; which in itself is an unjustifiable act. 
The issue encompasses yet another eroding 
of the pitiful remnants of a once majestic 
culture. 

Do not let it happen! 
We implore you to defeat this measure. 

H.K. BRUSS KEPPELER, 
Pelekikena f President) 

QUEEN EMMA HAWAIIAN CIVIC CLUB, 
Pearl City, HI, August 28, 1986. 

Re: S2405 
Hon. RoBERT T. STAFFORD, 
U.S. Senator, Chairman, Committee on En

vironment and Public Works, Washing
ton, DC. 

DEAR SENATOR STAFFORD: The Queen 
Emma Hawaiian Civic Club is made up of 
native Hawaiians active in the betterment 
of the lot of native Hawaiian people in the 
State of Hawaii. Part of this effort has a 
direct relationship to the preservation of 
our Hawaiian culture and historic sites. 

Such site is Luluka in the Kaneohe Dis
trict of the Island of Oahu, State of Hawaii. 
There at Luluku is a single site of enormous 
cultural value. Luluku, and integrated com
munity containing many features of impor
tance to us and worthy of preservation. 

The State of Hawaii Department of 
Transportation has planned a major high
way interchange that will, if built, slice 
Luluku into bits and pieces. 

Normally, the so-called "4F provisions" 
would protect Luluku. Pending in Congress 
is a measure which would exempt this high
way <and the interchange> from the 4F pro
tections. 

We feel that this measure would set a very 
dangerous precedent and would sound the 
death knell for Luluku. 

Please help us to defeat this measure. 
Yours for, 

QUEEN EMMA HAWAIIAN CIVIC CLUB, 
<By Shirley K. Kamakele for Historic 

Sites Committee, Charles Ogata, 
Chairman>.e 

MARKETING LOAN FOR WHEAT, 
FEED GRAINS, AND SOYBEANS 

• Mr. BOREN. Mr. President, over 
the past couple of weeks, there has 
been a lot of discussion about the need 
to pass legislation mandating that the 
Secretary provide a marketing loan for 
wheat, feed grains, and soybeans. A 
marketing loan program would allow 
producers of these commodities to 
take out a nonrecourse loan and repay 
that loan at the current market price. 

Advocates of the marketing loan for 
these commodities have stated that its 
implementation would result in lower 
export prices leading to increased ex
ports. The advocates are using the 
principal tenet of this administration's 
farm policy-lower prices mean more 
exports. 

For the past 6 years, this administra
tion has argued that U.S. loan rates 
were too high and needed to be low
ered dramatically if we were to regain 
our competitiveness. The administra
tion has stated that the loan rates 
needed to be lower in order to reduce 
the incentives for marginal producers 
in other countries to expand their pro
duction at our expense and to force 

the EEC to pay more of the cost of 
subsidizing their own producers. 

Prior to the 1981 farm bill, loan 
rates were set statutorily. In the 1981 
farm bill, they were again set by stat
ute, but the Secretary gained the dis
cretion to lower the loan by 10 percent 
if the Secretary determined that nec
essary to maintain domestic and 
export markets. 

On April 1, 1981, Secretary Block, 
appearing before the Senate Commit
tee on Agriculture, stated: 

I feel that the Secretary should have wide 
discretion in setting these Uoan rates] so 
that it would be possible to look at the 
world market situation and economic condi
tions domestically in making the decisions. 

. . . we would want to make sure that they 
Uoan rates] were not raised enough to en
courage excessive production in other coun
tries, or to in any way price ourselves out of 
the market, because the loan rate in effect 
is, and has been, an effective floor. It is a 
guarantee that anyone can look at it and 
say that is the lowest it can go, in effect, 
and so I think we want to guard against 
overdoing it. 

Largely because Congress believed 
the Secretary had a point to his argu
ment, the Secretary was given discre
tion to lower the loan rate by 10 per
cent under the so-called Findley provi
sion. There were, I must state, many 
skeptics to this idea. Several were con
cerned that the lower loan rate would 
merely result in lower farm income. 
Others were concerned that lowering 
the loan rate would increase the dif
ference between the target price and 
loan rate, thereby increasing the 
amount farm programs cost the Gov
ernment. Still others believed that the 
strength of the dollar and the ques
tion of our reliability as a supplier had 
more to do with U.S. exports than the 
loan rate. 

Under Secretary for International 
Affairs and Commodity Programs, 
Daniel G. Amstutz, stated at a hearing 
on February 7, 1985, that the strong 
dollar was not as significant as our 
loans. He stated: 

Our own farm programs are far more im
portant. Currently, our price support 
system provides our competitors with price 
protection that they could get in no other 
way. 

They know that we will not sell below the 
price support loan level. To the extent that 
they can produce and sell at less than our 
loan level, they have clear sailing against 
competing commodities from the United 
States and they are taking advantage of it. 

In setting and then clinging to rigid price 
floors, in imposing embargoes, and encour
aging production cutbacks, we misjudged 
the rest of the world's greatly increased 
ability to respond to what we do, and it is 
costing us in export markets and farm 
income. 

. . . to participate fully in export trade we 
have got to quit offering incentives to our 
competitors. 

They [our programs] have limited U.S. ag
riculture's capabilities to adjust for falling 
market prices, a fluctuating dollar, or 
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slumps in world demand which can leave 
U.S. prices stuck above world market levels. 

Congress responded in 1985 by statu
torily lowering the loan rates and 
giving the Secretary the authority to 
reduce the loan rates by 20 percent 
more if such were necessary to retain 
our competitiveness. 

Mr. President, I bring all of this to 
the attention of my colleagues because 
at the time I was about to endorse leg
islation requiring the implementation 
of a marketing loan for wheat, feed 
grains, and soybeans, I learn that the 
Department apparently has changed 
its position. 

Department officials are stating now 
that lower loan rates, lower prices will 
not result in increased exports. They 
are saying, in essence, that demand is 
inelastic for these commodities. For 
the first time in 6 years, this adminis
tration is opposing lower loan rates, 
lower market prices. 

I am not, Mr. President, faulting the 
administration with changing its posi
tion. Certainly, we all change positions 
occasionally when situations change. 
Yet, this is a major departure, I be
lieve, from the administration's policy 
and it should be considered carefully. 
If our loan rates are now at a competi
tive level and that is the reason for 
the Department's opposition to the 
marketing loan, then its opposition 
can be understood. If, on the other 
hand, we have reached a point where 
demand truly is inelastic and market 
prices and/ or loan rates are not a 
factor, then why in the world are we 
bankrupting American farmers and ev
eryone else in the world with low loan 
rates and low market prices? 

I, frankly, cannot discern any 
change in the wheat situation that 
would justify a deviation from the De
partment's previous policy. According 
to the Department, the U.S. price for 
wheat at the gulf in July of this year 
was $103 per ton and the Argentine 
price was $81 per ton, a difference of 
$22. In December 1985, the month 
that the market-oriented farm bill 
which lowered loan rates was signed 
into law, the U.S. price at the gulf was 
$139 per ton and the Argentine price 
was $114, a difference of $25. Also ac
cording to the Department, France 
and the United States sold wheat to 
Brazil in August. The French price 
was $90.70 per ton; the U.S. price was 
$105.25 per ton. These numbers indi
cate to me that our prices are not 
quite low enough to compete with 
other exporting countries. 

World production and exports also 
do not appear to have changed signifi
cantly. World wheat production in the 
1985-86 marketing year was about 503 
million metric tons, compared to the 
projected 1986-87 marketing year pro
duction level of 506 million metric 
tons. Total world exports of wheat 
during the 1985-86 marketing year 
were 85 million metric tons compared 

to the 1986-87 level of 92 million 
metric tons. 

Mr. President, I simply do not per
ceive any changes which would war
rant a change in policy unless, of 
course, demand has proven to be in
elastic. What we have now is low 
prices without any real increases in ex
ports. Is the lack of exports due to our 
prices not being low enough or due to 
inelastic demand? 

If the Department now believes that 
lower prices will not increase our ex
ports, then demand is inelastic. If 
demand is inelastic, why not raise our 
loan rates and effectively raise the 
price our farmers receive? If, on the 
other hand, our loan rates are inhibit
ing our competitiveness, then let's 
drop them enough to get the job done. 

I was considering supporting legisla
tion to require the Secretary to imple
ment a marketing loan for wheat, feed 
grains, and soybeans. Since the De
partment has changed its position, 
however, I am not sure mandating a 
marketing loan for these commodities 
would be of any benefit at all, particu
larly in light of the cost of implement
ing a marketing loan. 

C.B.O. analysts have estimated the 
cost of this proposal at $5 billion over 
3 years. If Congress adopts this pro
posal, more than likely we will have to 
find a way to pay for it and there 
aren't many options available. Some 
have suggested a couple of options. 

First, some have proposed substan
tially reducing or eliminating the 
export enhancement program and var
ious export credit programs. However, 
that would not take care of all the 
costs. 

Frankly, if the marketing loan is not 
going to increase exports, the last 
thing we should do is reduce or elimi
nate the export enhancement program 
or our other export credit programs. 
Over 5 million tons of wheat have 
been exported through the export en
hancement program. Over 4.5 mHlion 
tons of wheat and wheat flour has 
been purchased under CCC guarantee 
programs. To substantially reduce or 
eliminate these programs without 
gaining a comparable increase in ex
ports through a marketing loan would 
be a very unwise step at this time of 
burdensome surpluses. 

Second, some have proposed increas
ing the required acreage reduction 
percentage and/ or decreasing the 
target prices for wheat and feed grains 
is being considered. 

Under current law, before a produc
er is eligible for wheat or feed grain 
price support payments or loans, the 
producer must reduce harvested acre
age of the crop by a certain percent
age. For the 1987 wheat crop, the pro
ducer must reduce harvested acreage 
by 27.5 percent. Without a correspond
ing increase in target prices, an in
crease in the acreage reduction per-

centage <ARP> will result in lower net 
farm income for typical producers. 

For example, increasing the ARP by 
5 percent for the 1987 wheat crop 
would result in an 8.5-percent reduc
tion in net farm income for the typical 
Oklahoma wheat produce, Decreasing 

. the target price for wheat in lieu of in
creasing the ARP also has an impact 
on the typical Oklahoma wheat pro
ducer. Reducing the wheat target 
price by 5 percent would cut farm 
income by 8 percent. A 10-cent reduc
tion in the wheat target price would 
result in lowering farm income by ap
proximately 4 percent. Reducing farm 
income is not the way to pay for a 
marketing loan as the farmers do not 
get the lost income back from the 
market. 

What do we have, Mr. President? At 
best, it is proposed that we spend $5 
billion to implement a marketing loan 
that will not increase exports, and will 
not improve the typical wheat farm
ers' income. Under the worst scenario, 
we are going to cut back on our export 
programs and reduce the target price 
by 5 percent or increase the ARP by 5 
percent. This would result in fewer ex
ports and an 8-percent reduction in 
the typical wheat producers' income. 
It's not everyday that we are given the 
opportunity to spend $5 billion to 
achieve these results to spend. 

Mr. President, it needs to be recog
nized that I am not speaking about 
soybeans. It is unclear whether a mar
keting loan would increase or decrease 
exports in soybeans. The merit in 
passing a marketing loan for soybeans 
lies in the fact that it would keep 
income for soybean producers at the 
same level they had for the 1986 crop. 
The soybean program does not contain 
target prices. Income is supported only 
through a nonrecourse loan program. 
The 1985 farm bill established the soy
bean loan rate at $5.02 for the 1986 
and 1987 crop and gave the Secretary 
the discretion to lower the loan by 5 
percent in order to remain competi
tive. The Secretary has recently an
nounced that he will exercise this au
thority, thereby reducing the 1987 
loan rate to $4.77 per bushel. This ef
fectively reduces the price soybean 
producers receive by 25 cents per 
bushel with no protection from target 
prices. The implementation of a soy
bean marketing loan will effectively 
provide some income protection to soy
bean producers. For this reason, a 
marketing loan for soybeans deserves 
consideration and support. 

Mr. President, I hope I am wrong in 
my understanding of the administra
tion's new policy. If I am not, I fear we 
would need to completely rewrite our 
market-oriented farm bill. I hope that 
all my colleagues will carefully consid
er the marketing loan proposal that 
may surface this week. I hope every
one will consider the merits of each 
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aspect of the proposal. I am complete
ly in support of doing whatever we 
must do to increase exports. However, 
I will not support, in fact I will strong
ly oppose, any proposal that reduces 
farm income and exports. The benefits 
of any legislation must outweigh or at 
the very least equal the costs.e 

THINKING ABOUT TAX REFORM 
e Mr. BOSCHWITZ. Mr. President, 
like most of my colleagues here in the 
Senate, I am enthusiastic about the 
prospects for true tax reform this 
year. The bill produced by the House
Senate conference committee lowers 
rates substantially and achieves many 
of the goals I have for tax reform. 

But, like most of the legislation we 
produce in this atmosphere of compro
mise and conflicting goals, it is not 
perfect. We should not let our enthusi
asm for it cloud our critical judgment. 
My distinguished colleague and friend 
from Missouri, JACK DANFORTH, has 
written an interesting article about 
the possible effects of this tax reform 
bill on business and the economy. 
While I cannot be as gloomy as my 
friend from Missouri about this bill, I 
recognize it may have some shortcom
ings with regard to how it treats busi
ness investment. I am certain that 
when we consider this conference 
report on the floor of the Senate in 
the next couple of weeks, we will thor
oughly air these issues. 

To help us in that deliberation, I ask 
that Senator DANFORTH's article from 
the September 7 issue of the St. Louis 
Post-Dispatch be printed in the 
RECORD. 

The article follows: 
THE SEEDs oF EcoNoMic DISASTER 

<By John C. Danforth> 
On August 16, a general outline of tax leg

islation, produced behind closed doors by 
the chairmen of the House Ways and Means 
Committee and the Senate Finance Com
mittee, was revealed to committee conferees 
in an 11th hour take-it-or-leave-it format. 
Regrettably, the conferees took it. As a 
result, one other thing is about to be taken: 
our economy-to the cleaners. 

To date, no one-not even the committee 
chairmen-knows the details of what will be 
in this bill. But if the process by which the 
conferees accepted this legislation is a clear 
abdication of congressional responsibility, 
that is a trivial concern next to the commit
tee's abdication of its duty to the American 
people. The fact is that the general outline 
of this tax legislation contains the seeds of 
economic disaster. It is therefore a clear and 
present danger to the future of our country. 

Economists throughout the United States 
are reporting that this bill will cost jobs and 
reduce economic output, beginning next 
year. For example, Missouri's own Murray 
Weidenbaum, a former chairman of the 
President's Council of Economic Advisers, 
has stated that business investment will de
cline 5 percent, GNP will drop at least 1 per
cent and more than 1 million jobs will be 
lost. 

During the long consideration of tax 
reform, my position has always been that 

reform must satisfy four fundamental crite
ria. It must make the economy stronger and 
more productive. It must encourage greater 
efficiency in our use of economic resources, 
it must make America more competitive in 
international trade. It must create new jobs 
and promote educational opportunity. With 
respect to these goals, the Senate bill was 
fundamentally sound. 

The Senate reduced rates for individuals 
and businesses far below the House. The 
Senate cracked down much harder than the 
House on tax shelters and other loopholes. 
The Senate imposed a more moderate tax 
increase of $100 billion on American com
merce; the House, $180 billion. The Senate 
preserved tax benefits for higher education, 
research and development, foreign invest
ment to enhance exports and energy and 
other natural resource production. 

What has come down from the chairmen's 
summit is a bill that is far closer in every 
negative aspect to the original House bill. 

Specifically, the Senate-House conference 
proposal is anti-growth, anti-competition, 
anti-jobs, anti-education and anti-charity. It 
is grossly unfair in its apportionment of the 
tax burden from sector to sector and from 
individual to individual. It will raise the cost 
of capital formation in the United States, 
thereby benefiting our international com
petitors. It repeals the investment tax credit 
for new plant and equipment. It increases 
capital gains taxes for individuals and busi
nesses. It penalizes depreciation of property. 
It reduces research and development tax 
credits. 

Changes in foreign tax benefits will make 
it less attractive for Americans to do busi
ness abroad. It creates a higher tax rate for 
middle-income taxpayers than for the 
wealthy. It eliminates the capital gains dif
ferential. 

It hits education by taxing, for the first 
time ever, scholarships and fellowships. It 
limits the deductibility of donated appreci
ated property <hitting symphonies, libraries, 
museums and a host of other cultural assets 
as well as higher education). It limits the 
ability of private colleges and universities to 
issue tax-exempt bonds to finance laborato
ries, classrooms and libraries. It takes away 
the interest deduction for student loans 
from all except those fortunate enough to 
borrow against home equity. The American 
Council on Education, which represents 
1,500 colleges and universities, warns that 
this bill is "the greatest catastrophe for 
higher education in 25 years." 

What about the tax bill's specific effect on 
Missouri? I deeply regret that this legisla
tion is going to nail highly skilled and high
paying jobs in our manufacturing sector. 
Ford, General Motors and Chrysler assem
bly plants will be losers. Armco Steel in 
Kansas City is a big loser. High-tech indus
tries such as Monsanto will get hit. Aero
space will be the hardest hit of any, McDon
nell Douglas, Missouri's largest employer, 
will lose hundreds of millions of dollars. 
That's going to cost jobs and exports. In Illi
nois, Granite City Steel will be among the 
big losers. 

The renewal of downtown St. Louis was 
made possible by the tax credit for rehabili
tating historic buildings, a provision that 
will be gutted by the tax bill. The metropol
itan area's need for low- and moderate
income rental housing would be made more 
severe by several different provisions in the 
bill. Economists who have analyzed the 
bill's impact on housing expect higher rents. 
Higher rents could more than offset the 
bill's reduction in taxes for low- and moder
ate-income families. 

Retailing was supposed to be a big winner 
under this bill, but Missouri's largest retail
er, the May Co., is a loser because of the 
bill's last-minute changes in the tax treat
ment of inventories and installment credit. 
Hallmark also gains nothing. 

Frankly, it's almost impossible to see even 
one ray of sunshine piercing the smoking 
wreckage of the old Senate bill. It is said 
that removing 6 million low-income people 
from the tax rolls-a benefit that survives in 
the current proposal-may be worth the car
nage. But that goal could have been 
achieved at a cost of roughly $2 billion. 

The fact is that we are about to enact a 
tax bill that can best be described as Con
gress gambling with our economy in a game 
of chance where the odds are unreasonably 
high. And why? So the politicans can point 
with pride to lower tax rates for individuals. 
Well, I am for lower rates, if a responsible 
and balanced way is produced to pay for 
them. That is what we had in the Senate 
bill. But what has emerged in the confer
ence report is legislation that encourages 
consumption (particularly of imports> dis
courages investment, inflames an already 
outrageous trade deficit and fails higher 
education. 

The tax bill purports to be revenue neu
tral. Such a contention requires a leap of 
faith. Clearly, changed economic circum
stances in the next five years alone will 
bring swings in revenue of tens of billions of 
dollars. We already know that an important 
chunk of the revenue raised by the bill 
comes from a variety of one-time changes in 
accounting practices. We also know that in 
the near-term, this tax bill threatens the 
single most important economic challenge 
we face-reduction of the federal budget 
deficit. 

In 1987, the bill contains an $11 billion 
revenue bulge that grateful politicians will 
inevitably use to avoid the real spending 
and tax decisions our self-imposed budget 
targets are designed to force. Our failure to 
make these tough choices for 1987 will be 
further exacerbated in the subsequent two 
years when the tax bill will cost the Treas
ury more than $32 billion in lost revenue. 

There has been some speculation that my 
opposition to this bill is predicted solely on 
my disagreement about the treatment of 
the three or four sections in the bill that I 
have taken a personal role in drafting as a 
member of the committee. Nothing could be 
further from the truth. Conversely, many of 
my friends said supporters see my opposi
tion as quixotic and a political threat to me 
personally. Again, my own political fortune 
couldn't be further from my mind. It is the 
content of this bill from stem to stern that 
compels my opposition. 

For me to ignore the points I have out
lined here would be for me to ignore my 
duties and responsibilities as a member of 
the Senate. I truly believe that you, the 
American people, should be informed in the 
debate on this legislation about the substan
tial risk in rushing toward enactment. 

At stake is the future health of our econo
my. At stake is the further erosion of our 
international competitiveness. At stake is 
the quality, cost and accessibility of our in
stitutions of higher education. At stake is 
the future of the country. To have re
mained silent under my strong convictions 
would have been unconscionable.• 
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TRIBUTE TO REV. CLYDE 

ADAMS, D.D. 
• Mr. LUGAR. Mr. President, today I 
ask my colleagues in the U.S. Senate 
to join me in honoring Rev. Clyde 
Adams, D.D., for his 50 years of minis
try and his 36 years of service and 
dedication to members and friends of 
the Union Baptist Church located in 
Fort Wayne, IN. 

As the pastor of Union Baptist 
Church, Clyde Adams continues to dis
play superior leadership ability and a 
deep devotion to correcting the wrongs 
of our society. 

Born in Cherry Valley, AR, Dr. 
Adams has always been in the fore
front of the fight for equal rights for 
minorities in economic, legal, educa
tional, and civic areas. He received an 
honorary doctorate degree from the 
Michigan Baptist Theological Semi
nary and a doctorate of sacred litera
ture from the Ministers Institute and 
College of West Point, MS. He served 
5 years as a member of the Board of 
Directors of the National Baptist Con
vention, Inc. Dr. Clyde Adams has 
shown an unerring ability to motivate 
others by capturing their enthusiasm 
and harnessing it for the betterment 
of this Nation. His leadership and 
commitment to his strength of charac
ter as well is a beacon of hope to the 
city of Fort Wayne and to the State of 
Indiana. Union Baptist Church was 
blessed with the arrival of this reli
gious leader; Clyde Adams has truly 
made a difference in the strive for 
human rights. 

I ask my colleagues to join me in 
commending Reverend Adams.e 

WORLD HUNGER 
e Mr. DANFORTH. Mr. President, my 
distinguished colleague from Minneso
ta, Senator BoscHWITZ, has committed 
time and energy to the battle against 
world hunger. He and I share a belief 
that the United States must settle for 
nothing less than a world where ade
quate nutrition is a basic right. Sena
tor BoscHWITZ recently addressed the 
issue of how best to structure our food 
assistance programs, and I commend 
his article in the Christian Science 
Monitor to the attention of Senators. 

The article follows: 
[From the Christian Science Monitor, Sept. 

10, 1986] 
WoRLD HUNGER: Is DIRECT FOOD AID A 

SoLUTION? 
<By Rudy Boschwitz> 

Those with a philosophical bent find 
United States food aid programs a wonder
ful mire to wade in. Are US objectives hu· 
manitarian or economic? Do we want to feed 
hungry people or build markets for US farm 
products? 

Being a more pragmatic soul, I must 
answer all these questions "Yes." In food 
aid, it is possible to serve two masters. And 
whatever our motives, Americans should be 
proud of the global food aid we provide. 

While the US produces only a small frac
tion of the world's food output, it contrib
utes more than half the food given to those 
in need. In addition to our own programs, 
like the Public Law 480 Food for Peace Pro
gram and the Section 416 program which 
make surplus commodities available, the US 
has been the leader in international efforts, 
such as the World Food Program. We lead 
the world in the amount of aid provided and 
in coordinating the programs. 

The arguments over whether our objec
tives are inconsistent have persisted for 
years. Those who agree that humanitarian 
aid is our chief objective often disagree on 
whether the aid should focus on the need
iest people or be used to promote industrial 
and economic growth. Controversy also 
exists about the nature of our agricultural 
objectives . . Should we look at food aid as a 
short-term way to dispose of surplus com
modities or as a long-term method of devel
oping foreign markets? Some in the agricul
tural community even fear that, as develop
ing countries produce more and more com
modities, they will hurt our agriculture by 
becoming our competitors. 

The tug of war over the purpose of the 
food aid programs has raged since they were 
started in the late 1940s and early '50s. 
During that time, abundant supplies of com
modities made surplus disposal and market 
development paramount. During the 1960s, 
the emphasis shifted to meeting the needs 
of hungry people. The tight food supply of 
the early 1970s made us reexamine our com
mitment to food aid programs. It seems dif
ficult to remember that only 10 or 12 years 
ago we were discussing the population ex
plosion and dwindling resources incapable 
of supporting humankind. Small was beauti
ful. 

Rightly, the US continued its commit
ment to humanitarian programs and a 
policy of "new directions," helping devel
oped nations help themselves and providing 
food aid to the poorest nations rather than 
to those on the verge of industrial and eco
nomic growth. Since the late 1970s, domes
tic and world food supplies have proliferat
ed. Consequently, the US has eased there
quirement that 75 percent of the Food for 
Peace program's food aid go to the neediest 
countries and raised the minimum tonnage 
distributed under the Food for Peace pro
gram. 

More important, we've recognized that 
growing enough food to feed the people in 
the world is not the problem; getting it to 
them is. Surpluses of food simply sit in the 
wrong places: Nebraska, Iowa, and Minneso
ta. We have 40 percent of the world's food 
stocks in storage in this country. Getting it 
to the inner parts of Ethiopia, where there 
are no roads, where there are no airports, 
where there is no network of people to dis
tribute it, will be the food aid challenge of 
the '80s and '90s. Getting food into the inte
rior of Mali or the Sudan and other African 
countries that are very large, but have very 
few people, is not easy to do. We must also 
understand the paradoxes of food aid. India 
is often touted as a food aid success story 
because it is now exporting agricultural 
commodities. Yet half the malnourished 
people in the world-200 million-live in 
India. Crops grown near the coast are ex
ported, because Indians have no satisfactory 
means to get them to their own people in 
need. 

In addition to the problems of distribution 
and transportation, we must come to grips 
with the effect food aid has on the recipient 
country. It's easy to crush a fragile agricul-

tural economy with food aid. Even though 
the agricultural base of most recipient coun
tries doesn't provide all the food that is 
needed, normally it provides most of the 
food. When a large quantity of agricultural 
commodities enters a developing country, it 
can drive down the price and lead to lower 
incomes for farmers. Food aid can also 
shape politics. It may allow a repressive gov
ernment to maintain the status quo or, 
worse, to use food to coerce or manipulate 
the people. 

The problem of world hunger will not be 
solved by growing more food or distributing 
more food but only by finding means to 
build independence. The challenge of food 
aid <and other foreign assistance> programs 
will be to create economic growth where it is 
most needed-among the poorest of the 
poor. 

America's experience of more than 30 
years in food aid programs has brought all 
these problems into focus. But they will not 
be solved by abandoning the programs. In
stead, we should structure them carefully in 
each country, understanding its culture, so 
as to minimize adverse effects. Our food aid 
programs have had successes-South Korea, 
Taiwan, Mexico, Brazil. We will continue to 
have more if we learn from past experience 
and proceed with our eyes open. 

Also, there must be greater coordination 
among agencies and countries providing 
food aid. Our goal must be to eliminate 
world hunger. The only way is to raise world 
hunger on our list of priorities and make a 
commitment to achieve that goal.e 

THE 30TH ANNIVERSARY OF 
THE HUNGARIAN REVOLUTION 

e Mr. D'AMATO. Mr. President, I 
support Senate Joint Resolution 385, a 
resolution commemorating the valor 
of the Hungarian freedom fighters 
who sought to break the chains of 
Soviet tyranny and rid their country 
of totalitarianism. This year marks 
the 30th anniversary of their uprising 
which began on October 23, 1956, a 
quest for freedom which continues to 
this day. 

The seeds of the revolution were 
planted during the early 1950's under 
the leadership of Imre Nagy. In 1953, 
Nagy was appointed prime minister, 
replacing the much hated Matyas 
Rakosi, an action which appears to 
have been supported by the Soviet 
leadership. During the 1940's it was 
Nagy who raised serious reservations 
regarding the policy of collectivization 
being pursued by the Hungarian Gov
ernment. Soon after his appointment, 
Nagy embarked on a "New Course," a 
package of reforms including: Decol
lectivization of agriculture, a new em
phasis on light industry, and release of 
political prisoners. 

Amid growing disunity within the 
Hungarian Communist Party and a 
change of heart on the part of 
Moscow, Nagy, the principal propo
nent of the "New Course," came under 
increasing criticism. During early 1955, 
Nagy was pressured by the Kremlin to 
renounce his reform policies. He re
fused. Nagy was forced out of office 
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and expelled from the Communist 
Party which he had helped found. He 
was replaced by his archrival Rakosi. 

Despite Nagy's ouster, the pressures 
for reform continued, particularly 
among members of the intelligencia. 
During this period, the former prime 
minister wrote a series of political 
essays defending reform. 

Concern over continuing tensions in 
Hungary, the Kremlin turned to Nagy, 
who was readmitted to the party on 
October 13, 1956, for help. An anti
Stalinist revolution in Poland 6 days 
later added to the press for reform. 
Peaceful demonstrations began in Bu
dapest on October 23 in support of 
change. A large statue of Stalin was 
toppled and dragged through the 
streets of the capital-the revolution 
had begun. Tens of thousands partici
pated in these peaceful demonstra
tions of Hungarian nationalism. 

During the coming days, the revolu
tionary fervor spread. Tension began 
to rise as the streets swelled with free
dom fighters. Violence erupted as 
police opened fire on unarmed demon
strators, many of them children. The 
bloodiest incident of the revolution oc
curred at Parliament Square on Octo
ber 25, when Soviet forces and the 
secret police opened machinegun fire 
on a crowd of peaceful demonstrators, 
killing an estimated 500 people. De
spite these acts of brutality, the revo
lutionaries were successful in taking 
over the major provincial cities. 

On October 30, 1956, Nagy an
nounced the abolition of one-party 
rule and the establishment of a coali
t ion government. Cardinal Mindszenty 
was freed from captivity. Two days 
later, Hungary withdrew from the 
Warsaw Pact and its neutrality was de
clared. It appeared as though nothing 
would stop the Hungarians in their 
quest for freedom and independence. 

On November 3, Cardinal Minds
zenty delivered an impassioned ad
dress to his fellow countrymen. His 
words are as meaningful today as they 
were three decades ago. Mr. President, 
I ask unanimous consent that an ex
cerpt of this address be printed in the 
RECORD. 

The Soviet Ambassador at the time, 
Yuriy Andropov, a little known figure 
at the time, offered his assurances 
that Soviet troops would be withdrawn 
from Hungary. Before dawn on No
vember 4, an estimated 200,000 Soviet 
troops with 2,500 tanks and armored 
cars had crossed the border into Hun
gary, launching an offensive designed 
to crush the revolution. Despite their 
courageous effort, the Hungarian free
dom fighters were vastly outnum
bered. The Hungarian revolution, 
fueled by national heroism, was to last 
but a fleeting moment. In all more 
than 25,000 Hungarians had died. An
other 20,000 were deported to the 
Soviet Union, many were never heard 
from again. Others were imprisoned 

under the orders of Janos Kadar. At 
least 500 were executed. 

In the aftermath of the shortlived 
revolution, 200,000 refugees fled the 
repressive regime of Kadar, a puppet 
installed by the Kremlin. Tens of 
thousands of others lost their lives in 
the carnage. Nagy and his close associ
ates, including Pal Maleter and Miklos 
Gimes, were executed in June 1958 
and hurried in graves which to this 
day have remained unmarked. 

The address follows: 
RADIO STATEMENT OF JOSEF CARDINAL 

MINDSZENTY NOVEMBER 3, 1956 
There is no country which in the course of 

its thousand years of history has suffered 
more than we. Hungarians have had to wage 
incessant struggles for independence, 
mostly in defense of the Western countries. 
These struggles interrupted the continuity 
of our development and we always had to 
rise again by our own efforts. In the course 
of history this is the first occasion that 
Hungary has enjoyed the sympathy of all 
other civilized countries. We are deeply 
moved by this, and every member of our 
small land rejoices that, because of our love 
of liberty, the nations have taken up its 
case. 

Yet we, even in our dire situation, hope we 
have no enemies, for we are the enemies of 
no one. We want to live in friendship with 
all people and all countries. We Hungarians 
want to live and progress as standard-bear
ers of the family of peaceful European na
tions. We want to live in a spirit of friend
ship with all the peoples of Europe and not 
on the basis of an artificially created friend
ship. And turning our eyes toward more dis
tant parts, we, a small nat ion, want to live 
in friendship; in undisturbed, peaceful, and 
mutual est eem with the great United States, 
as well as the powerful Russian Empire, and 
in good-neighborly relations with Prague, 
Bucharest, Warsaw, and Belgrade. 

Now we need general elections, free from 
abuse, in which all parties can nominate 
candidates. The elections should be held 
under international supervision. 

I must stress that we have a classless soci
ety and a State where laws prevail. We sup
port private ownership which is rightly and 
justly limited by social interests. This is the 
wish of the Hungarian people. 

As head of the Hungarian Roman Catho
lic Church I declare that we do not oppose 
the justified development of our country. 
We only desire that . this development be 
sound. 

On October 23, we will commemo
rate the 30th anniversary of the Hun
garian revolution. In doing so, we 
recall the courage, valor and dedica
tion to freedom displayed by the many 
individuals who took part in the upris
ing. As we mark this historic occas
sion, however, we are reminded that 
many Hungarians continue in their 
struggle for freedom and individual 
human rights. Expressions of inde
pendence are met with harassment by 
the Hungarian authorities. Some have 
become targets for harassment simply 
for speaking out about the events of 
1956. 

Mr. President, the commemoration 
of the 1956 Hungarian revolution will 
bring many sad memories as we re
member those who lost their lives 

during their quest for freedom. As we 
·express our grief, we reaffirm our com
mitment to assist those who continue 
to fight against tyranny. As chairman 
of the Commission on Security and 
Cooperation in Europe, I urge my col
leagues to support adoption of Senate 
Joint Resolution 385 as a demonstra
tion of our support of Hungarian free
dom fighters, past and present. 

Thank you Mr. President.e 

HANK GREENBERG-A 
CHAMPION OF CHAMPIONS 

• Mr. LEVIN. Mr. President, many 
people, when they see a baseball uni
form with a number 5 on it, think 
about Joe DiMaggio. Many fans also 
know that another player wore that 
number with equal pride and distinc
tion: Hank Greenberg of the Detroit 
Tigers. 

Hank Greenberg died earlier this 
month but he will remain a living. He 
lives in my mind and for more than his 
.313 life time batting average or the 
331 homeruns he hit-58 in one 
season; more than the grand slam he 
hit on the last day of the season in 
1945 to give the Tigers the league 
championship or the 2 years he was 
named MVP . . No, he was more than 
that for me. 

Greenberg was the first big time 
ballplayer who was Jewish. Like Jackie 
Robinson after him, Greenberg paid a 
price for being first. One of the report
ers in Detroit wrote that "the other 
teams saw his potential and power and 
called 'Jew Boy' from the corners of 
the dugout. The Yankees were the 
worst." And Greenberg himself is 
quoted as saying "One time the Yan
kees even brought up a player from 
the minors just to get on me. He sat 
next to the manager for protection. I 
heard it all from them-every slur you 
could think of. It was pretty vicious." 

That's the way it was back then. But 
it isn't that way now. Because of 
people like Greenberg and Robinson 
and players like Roberto Clemente 
and Fernando Valenzuela, we have 
white kids who grow up idolizing black 
ballplayers, Christian kids rooting for 
a Jewish homerun hitter, Anglos 
cheering on a player from Mexico or 
the Islands. 
It isn't much, maybe, but it is a 

start. It gives a kid the sense that 
maybe there is something more impor
tant than color or religion or national 
origin-maybe if a player can help the 
home team win, then that player 
ought to be admired and accepted for 
what he can do rather than being re
jected because of where he comes 
from. 

No, it isn't much. But it is a begin
ning which hundreds of thousands of 
kids make every day of every year be
cause of guys like Greenberg. And it 
isn't just kids that grow. Greenberg 
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was playing when Jackie Robinson 
broke into the big leagues. Years later, 
Greenberg recalled that "guys on our 
team were calling Jackie 'Coal Mine.' 
He got hit and stood beside me on first 
base with his chin up like a prince. I 
had a feeling for him because of the 
way I had been treated. I remember 
saying to him 'Don't let them get you 
down. You're doing fine. Keep it up.'" 
And Robinson remembered Greenberg 
saying that too; he later said that 
Greenberg was the first opposing 
player in the big leagues to give him 
encouragement. "Hank Greenberg," 
said Robinson, "has class. It stands out 
all over him." 

So kids and grownups got a little 
"color blind" because of the game and 
the teams that tie us together. But at 
the same time, we all got a little "color 
proud." We looked at a Greenberg or 
Robinson or Clemente o-r Valenzuela 
or any of the others and we suddenly 
realized that our people were really 
something special and making it big in 
big leagues. 

There is that. But baseball is, after 
all is said and done, more than sociolo
gy. It is a sport which tests each 
player every day and gives us a way to 
keep score-to measure success and 
evaluate failure. And in the sport, 
Greenberg had few peers. He could hit 
the ball as far as any human being I 
have ever seen. I can still look back 
and see what I was lucky enough to 
see then: Hank Greenberg doing what 
he did best. There he is bringing that 
bat around to his right shoulder and 
then tightening his muscles and wait
ing for the pitch and watching it break 
in over the plate and then-and then 
the ball would sail away from the 
plate over the fence and into the his
tory which still lives in the minds of 
everyone who ever saw him play. 

Which, I guess, is just a way of 
saying that in addition to being a 
symbol, the man was a hell of a ball
player. And, as the years went by, we 
got to see he was a hell of man-in
volved in civic affairs, caring and will
ing to give of himself. 

Some 40 years ago, I remember read
ing the morning paper report on the 
homer he hit to win the pennant. The 
story started something like this: "Call 
him the hero of heroes. Call him the 
champion of champions. Call him the 
pride of Bengal-town." It still has the 
ring of truth.e 

RAYMOND D. TEMPEST, HIGH 
SHERIFF 

e Mr. PELL. Mr. President, there will 
soon be a big void in the law enforce
ment establishment of my own State 
of Rhode Island because Raymond D. 
Tempest, high sheriff of Providence 
County, is about to retire. 

I call the void "big," not only be
cause Ray Tempest is a big man, 

though there is no denying that he is. 
Big in size, big in heart, big in spirit. 

It is also big because it will be diffi
cult for anyone to fill the shoes of this 
man who has given his city of Woon
socket and his State of Rhode Island 
36 years of dedicated, talented and 
highly professional service. 

On February 19, 1951, Ray was 
sworn in as a patrolman in Woon
socket. He advanced through the 
ranks, becoming captain and head of 
the detective division in 1960 and be
coming detective commander in 1974. 

Throughout his years on the Woon
socket force Ray was a larger than life 
figure. He was always on the scene, 
always the leader who took charge in 
times of chaos with the levelheaded 
and commonsense approach that 
always characterized his police work. 

He was a hard-nosed, fearless inves
tigator, determined to uncover and 
wipe out dishonesty and corruption, 
no matter where he found it. 

Ray was, at the same time, a gentle 
person whose big hand was often ex
tended in consolation and comfort to 
those who had suffered personal sad
ness or hurt. And he always dealt with 
children in the kind, understanding 
manner of a father. 

As you can see, Mr. President, I 
think very highly of Ray Tempest and 
I am sure that these same exemplary 
qualities which so impress me led my 
friend, the former Governor of Rhode 
Island, J. Joseph Garrahy, to select 
Ray in 1977, to be the high sheriff of 
Providence County. 

In the years since Ray has filled 
that important position with distinc
tion. And after such a vigorous and 
distinguished career he has earned the 
relaxation that retirement will bring. 

I wish Ray and his wonderful wife 
Maggie peace and good health in the 
years ahead.e 

GRAMM-RUDMAN-HOLLINGS 
e Mr. MOYNIHAN. Mr. President, I 
rise today to discuss once more the re
liance on economic forecasting re
quired by the Gramm-Rudman-Hol
lings law. 

On November 6, 1985, the day the 
Senate voted 74 to 24 in favor of the 
Gramm-Rudman-Hollings amendment, 
I warned that the proposition: 
. . . assumes we know what we're talking 
about, that we can predict when a recession 
is coming. We can't, and neither, in this 
matter, can anyone else .... 

Economists do not know the future-they 
study, and barely know, the past. This is 
really an adventure in mad scientism, pre
tending to know what cannot be known. 

The Congressional Research Service 
recently published a report that sup
ports my analysis. CRS Report 86-
829S-"Implications of Uncertainty in 
Economic Forecasting under Gramm
Rudman-Hollings: Options for Con
gressional Response" -contains infor
mation that should have been under-

stood before the Gramm-Rudman-Hol
lings amendment ever reached the 
Senate floor. 

On page vii of the summary of the 
report, we learn that: 

The average deviations of OMB's and 
CBO's February economic forecasts from 
their subsequent outcomes, if repeated 
today, would result in deficit forecasts for 
the coming fiscal year that miss their mark 
by an average of more than $30 billion. 
Three-quarters of the forecasts by both 
agencies worked toward underestimating 
deficits by amounts averaging more than 
$35 billion; the remaining forecasts tended 
to overstate the deficits by an average of 
$15 to $20 billion. 

The law requires that OMB and 
CBO make guesses about economic 
performance for the next fiscal year, 
and that Congress act on those guesses 
to meet specific deficit targets. We 
cannot say for sure whether or not we 
have actually met those targets until 
after the fiscal year has ended. Only 
then do we know how the economy 
performed, how much the Treasury 
collected in revenues, and how much 
we spent. 

Table 6 of the CRS report shows the 
average errors in CBO's and OMB's 
calendar year economic assumptions. 

The average CBO forecast for real 
GNP growth has been off by 1 per
centage point. OMB has missed the 
mark by 1.2 percentage points. If CBO 
and OMB agreed that real growth 
were to be 3 percent in a given year, 
the data indicate that based on past 
averages, economic growth may be 2 
percent, 3 percent, or 4 percent. An 
error of 1 percentage point is a 33 per
cent error. 

On July 22, the Commerce Depart
ment estimated that second quarter 
growth was 1.1 percent. One month 
later, on August 19, that estimate was 
revised downward to 0.6 percent. Our 
best estimate of economic growth 
dropped by one-half in a month's time. 

None of which is to disparage econo
mists. Theirs is a noble profession, but 
not a perfect science. Things happen 
that cannot be forecast-at least not 
with the accuracy required by Gramm-
Rudman-Hollings. · 

Congress continues to announce that 
we will meet the deficit targets for 
fiscal year 1987 and beyond. We do not 
really know that. Too much depends 
on what GNP growth turns out to be, 
what interest rates are, and how much 
unemployment there is. 

Under such circumstances, we ought 
not continue the practice of announc
ing that we have met a specific deficit 
target. To do so is to assume we have a 

· predictive capacity that the data 
shows we do not, in fact, possess. 

The tables follow: 
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TABLE 6. AVERAGE ERRORS IN CBO's AND OMB's 

CALENDAR-YEAR ECONOMICS ASSUMPTIONS 
[Percentage points 1 

Forecast year-

First Second Third 

Nominal GNP growth: 
CBO ................. ............................................... 1.0 2.8 3.0 
OMB ................................................... ............. 1.2 2.6 3.2 

Real GNP growth: 
CBO ..................... ......... ................................... 1.0 2.2 3.1 
OMB .. .............................................................. 1.2 2.4 3.1 

GNP deflator: 
CBO ........... ..................................... .............. .. . 0.7 1.3 2.9 
OMB ... ....... .... ....... .................... .................... ... 1.5 1.7 2.7 

Consumer Price Index: 
CBO ................................................................. 1.5 2.9 4.0 
OMB .................................... .................. .......... 1.4 2.8 3.8 

Unemllk¥nent rate: 
CBO ............................................. .................... .4 1.0 1.4 
OMB ................................................................ .4 1.1 1.7 

91~T-billrate: 
CBO ................................................................. 1.1 2.7 2.8 
OMB ............ .................................................... 1.2 2.7 3.1 

Source: Con~ of the United States. Congressional Budget OffiCe. CBO's 
5-year EconomiC Outlook. Also Executive OffiCe of the PreSident. OffiCe of 
Management and Budget. Annual January/ February Publications. CBO's and 
OMB's 1981 Economic Outlooks were published in March. Historical data were 
obtained from the Department of Commerce, Bureau of Economic Analysis, and 
the Department of Labor, Bureau of labor Statistics. 

TABLE 7.-HOW PREVIOUS FORECAST ERRORS WOULD 
AFFECT CURRENT POLICY BUDGET PROJECTIONS FOR 
FISCAL YEAR 1987 

[Dollars in billions] 

Abso- Overesti- Underesti-
lute mates- mates-

aver- Aver- Aver-age age Freq.1 
age Freq.1 

Impacts on Revenue Projections 

Real ~f~~---· · ······· · · ·· ····· · ···· · · · · · $17 .69 $17.53 75.0 $18.17 25.0 
OMB .......................................... 18.51 19.78 62.5 16.38 37.5 

Inflation rate (GNP deflator) : 
C80 ··········································· 23.29 26.43 50.0 20.14 50.0 
OMB .......................................... 24.03 28.03 50.0 20.03 50.0 

Nominal GNP growth: 
C80 ··········································· 31.28 43.03 50.0 19.53 50.0 
OMB .......................... ................ 28.77 38.99 50.0 18.55 50.0 

Impacts on Outlay Projections 
Inflation (consumer price index) : 

CBO ........................................... 6.20 3.80 50.0 8.70 50.0 
OMB ...................... 5.80 3.70 50.0 8.00 50.0 

Unemployment rate: 
CBO .......................................... 6.30 5.20 50.0 7.48 50.0 
OMB .......................................... 7.20 5.80 50.0 8.58 50.0 

91-(lay Treasury Bin rate: 
CBO ........................................... 13.55 12.84 25.0 13.79 75.0 
OMB ................................ .......... 14.57 6.17 25.0 17.38 75.0 

Net Impact on DefiCit Projections 
CBO ............................... ............ 32.43 19.92 25.0 36.60 75.0 
OMB .......................................... 34.24 17.98 25.0 39.66 75.0 

1 Frequencies in percent. 
2 Column one in the first line, for example, shows that inaccuracies in 

CBO's real growth assumptions would affect its revenue estimates by an 
average of $17.69 billion in FY87. Columns two and three indicate that 
inaccurate real growth assumptions in 75% of the observed forecasts would 
tend to understate FY87 revenues bv an average of $17.53 billion. Columns 
four and fNe show that in the other 25%, real growth assumptions would tend 
to understate FY87 revenues by an average of $18.17 billion. 

Source: Author's calculation. In calculating the impacts of inaccurate real 
GNP growth, inflation and nominal GNP growth assumptions on revenue 
projections, it is assumed that revenues remain a constant share of current
dollar GNP. The impacts of inaccurate inflation, unemployment and interest-rate 
assumptions on projected outlays are estimated using CBO's rules-of-thumb. 

DR. RICHARD ROSSER, OUTGO
ING PRESIDENT OF DEPAUW 
UNIVERSITY 

• Mr. QUAYLE. Mr. President, at the 
beginning of this year, Dr. Richard 
Rosser, president of DePauw Universi
ty, announced his retirement from the 
position he then held. It is with regret 
that I bring to the attention of my col
leagues his decision to retire from 
DePauw University and with apprecia-

tion that I commend him for his suc
cessful tenure as president and faculty 
member at DePauw. 

I would like to commend Dr. Rosser 
for his long-standing commitment, in
tegrity, and dedication to the highest 
standards of professional competence 
during his years of service to the uni
versity. As a member of the DePauw 
academic community, he has consist
ently displayed effective leadership 
and succeeded in creating an educa
tion climate to support his goals. 

Under the administration of Dr. 
Rosser, DePauw University has em
barked on a fundraising sesquicenten
nial campaign for the development of 
its endowment fund, a campaign that 
has met with unprecedented success, 
far exceeding its original monetary 
goal. The campaign will continue until 
June 1987 at which time Dr. Rosser 
will retire. 

Dr. Rosser has an outstanding pro
fessional background which includes 
his present employment as chancellor 
and outgoing president of DePauw 
University, dean of faculty and profes
sor of political science at Albion Col
lege in Michigan, permanent professor 
and head of the department of politi
cal science at the U.S. Air Force Acad
emy in Colorado, and as an officer in 
the U.S. Air Force intelligence organi
zations as specialist in Soviet studies 
and Russian linguist. 

His professional expertise is well at
tested to by his continued visible lead
ership in the academic community and 
various educational organizations. 
These include his involvement with 
the American Association of Universi
ty Professors, the American Political 
Science Association, Associated Col
leges of Indiana and the Independent 
Colleges and Universities of Indiana. 

As an alumnus of DePauw Universi
ty and on behalf of the DePauw com
munity, I extend to Dr. Rosser my 
deep appreciation for the invaluable 
services he has provided and best 
wishes for continued success in what
ever he may endeavor.e 

MEASURE HELD AT THE DESK
H.R. 2574 

Mr. BROYHILL. I would like to ask 
the minority leader if he is ready to 
proceed with unanimous consent with 
respect to H.R. 257 4. 

Mr. BYRD. Mr. President, reserving 
the right to object, that matter is 
cleared on this side; however, only if 
we go into morning business so that 
the time will not be running against 
the bill. 

Mr. BROYHILL. I would ask that 
we proceed as if we are in morning 
business. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. BYRD. So the time will no 
longer be running against the reconcil
iation measure? 

The PRESIDING OFFICER. The 
reconciliation bill will be temporarily 
laid aside. 

Mr. BYRD. I thank the Chair and I 
thank the Senator. 

Mr. BROYHILL. I ask unanimous 
consent that once the Senate receives 
from the House H.R. 2574, a bill for 
the private relief of the survivors of 
Christopher Eney, it be held at the 
desk pending further disposition. 

The PRESIDING OFFICER. Is 
there objection? Hearing none, it is so 
ordered. 

CORRECTION OF ENROLLMENT
COLORADO RIVER FLOODWAY 
PROTECTION ACT 
Mr. ABDNOR. Mr. President, yester

day, the Senate passed H.R. 1246, the 
Colorado River Floodway Protection 
Act. 

It has come to my attention that the 
Senate amendment to H.R. 1246 con
tained an incorrect reference to a sec
tion of public law. This mistaken ref
erence renders obscure a provision of 
the bill requiring the Secretary of the 
Interior to publish notice of certain of 
his activities pursuant to the bills pro
visions. 

I therefore ask unanimous consent 
that the enrolling clerk be instructed 
to correct subsection 14(c) of the 
amendment of the Senate to the bill 
H.R. 1246 to read as follows: 

<c> The Secretary shall publish notice on 
three successive occasions in newspapers of 
general circulation in communities affected 
by the provisions of Section 1322 of Public 
Law 90-448, <82 Stat. 572>. as amended by 
this Act. 

The PRESIDING OFFICER. With
out objection, it is so amended. 

TRANSFER OF CERTAIN PUBLIC 
LANDS 

Mr. BROYHILL. Mr. President, I 
. ask that the Chair lay before the 
Senate a message from the House of 
Representatives on S. 1963. 

The PRESIDING OFFICER laid 
before the Senate the following mes
sage from the House of Representa
tives: 

Resolved, That the bill from the Senate 
<S. 1963) entitled " An Act to direct the Sec
retary of the Interior to convey certain in
terests in lands in Sorocco County, New 
Mexico, to the New Mexico Institute of 
Mining and Technology", do pass with the 
following amendment: 

Strike out all after the enacting clause 
and insert: 
SECfiON 1. TRANSFER OF LANDS. 

(a) CONVEYANCE.-Subject to valid existing 
rights and except as provided in section 3, 
the Secretary of the Interior <hereafter in 
this Act referred to as the "Secretary") is 
authorized and directed to convey to the 
New Mexico Institute of Mining and Tech
nology <hereafter in this Act referred to as 
the "Institute"), Socorro, New Mexico, at 
fair market value, as determined by the Sec
retary, all right, title, and interest of the 
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United States in and to the public lands ag
gregating approximately 8,501.55 acres in 
Socorro County, New Mexico, as generally 
depicted on a map entitled "New Mexico In
stitute of Mining and Technology Land 
Transfer, Socorro, New Mexico" dated 1985, 
to be used for research and education. 

(b) SURVEY.-The conveyance required by 
subsection <a> shall occur only after the In
stitute performs and provides to the Secre
tary a survey of the archeological resources 
of the area which identifies the mitigation 
measures, if any, that the Institute, in co
ordination with the State of New Mexico 
Historic Preservation Office, will implement 
following the conveyance and shall be con
ditioned on the implementation of such 
mitigation measures. 
SECTION 2. MAPS AND DESCRIPTION OF LANDS. 

As soon as practicable after the enactment 
of this Act, the Secretary shall submit a 
map and legal description of the public 
lands designated in the first section of this 
Act to the Committee on Energy and Natu
ral Resources of the Senate and the Com
mittee on Interior and Insular Affairs of the 
House of Representatives. Such map and 
legal description shall have the same force 
and effect as if included in this Act, except 
that any clerical or typographical errors in 
such map or legal description may be cor
rected. The Secretary shall place such map 
and legal description on file, and make them 
available for public inspection, in the Office 
of the Director, New Mexico State Office, 
Bureau of Land Management, Santa Fe, 
New Mexico. 
SECTION 3. RESERVATION OF RIGHTS. 

There are reserved to the United States 
all minerals that may be found in the lands 
described in the first section: Provided, how
ever, That such lands, except for valid exist
ing rights, shall not be available for location 
and patent under the U.S. Mining law, Act 
of May 10, 1872, 17 Stat. 91, 30 U.S.C. 22, 28, 
28b. 

Mr. BROYHILL. I move that the 
Senate concur in the House amend
ment, Mr. President. 

The motion was agreed to. 
Mr. BROYHILL. I move to reconsid

er the vote by which the motion was 
agreed to. 

Mr. BYRD. Mr. President, I move to 
lay the motion on the table. 

The motion to lay on the table was 
agreed to. 

D 2250 

ORDER FOR RECESS UNTIL 9:00 
A.M. TOMORROW 

Mr. BROYHILL. Mr. President, I 
ask unanimous consent that when the 
Senate completes its business today, it 
stand in recess until 9 a.m. on Thurs
day, September 18, 1986. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

ORDER FOR ROUTINE MORNING 
BUSINESS TOMORROW 

Mr. BROYHILL. Mr. President, I 
ask unanimous consent that following 
the recognition of the two leaders 
under the standing order on tomor
row, there be a period for the transac
tion of routine morning business, not 

to extend beyond 9:30 a.m. with Sena
tors permitted to speak therein for not 
more than 5 minutes each. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

JOINT MEETING OF THE TWO 
HOUSES-ORDER FOR RECESS 
Mr. BROYHILL. Mr. President, at 

9:30 a.m. tomorrow, Senators are 
asked to assemble in the Senate 
Chamber, to proceed in a body to the 
Hall of the House of Representatives, 
to hear an address by President 
Aquino. 

I ask unanimous consent that the 
Senate stand in recess between 9:30 
a.m. and 10:30 a.m. for the joint meet
ing. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

PROGRAM 
Mr. BROYHILL. Mr. President, at 

10:30 a.m. tomorrow, the Senate will 
resume consideration of the reconcilia
tion bill, under a statutory time limita
tion of 20 hours. 

Votes can be expected throughout 
Thursday's session, and a late-night 
session is anticipated in order to make 
progress on the reconciliation bill. 

MAINE CENTRAL RAILROAD 
COMPANY AND PORTLAND 
TERMINAL COMPANY LABOR
MANAGEMENT DISPUTE 
Mr. BYRD. Mr. President, at the 

desk, and pursuant to an order of yes
terday, is Senate Joint Resolution 415, 
which has been read the second time. 

I ask unanimous consent-this has 
been cleared on the other side-that 
this resolution, Senate Joint Resolu
tion 415, by Mr. MITCHELL, relating to 
a settlement to the Maine Central 
Railroad Co. and Portland Terminal 
Co. labor-management dispute, be 
taken up and that the Senate proceed 
to its immediate consideration. 

The PRESIDING OFFICER. The 
joint resolution will be stated by title. 

The assistant legislative clerk read 
as follows: 

A joint resolution <S.J. Res. 415> to pro
vide for a settlement to the Maine Central 
Railroad Company and Portland Terminal 
Company labor-management dispute. 

The PRESIDING OFFICER. Is 
there objection to the present consid
eration of the joint resolution. 

There being no objection, the Senate 
proceeded to consider the bill. 

Mr. MITCHELL. Mr. President, yes
terday, I joined with Senator CoHEN in 
introducing legislation, Senate Joint 
Resolution 415, to bring about a settle
ment of the longstanding labor dis
pute on the Maine Central Railroad. 

I ask unanimous consent that Sena
tors KENNEDY, WEICKER, and BURDICK 
be added as cosponsors of the resolu-

tion-which seeks to enact the recom
mendations of Presidential Emergency 
Board No. 209. 

The Emergency Board recommenda
tions are reasonable and well balanced. 
They represent a rational solution to 
an impasse between labor and manage
ment, and a rational response by Con
gress to protect interstate commerce 
by averting a terrible national rail 
shutdown. 

The congressionally extended cool
ing off period in the dispute expires at 
midnight tonight. On Friday, the rail
road has pledged to unilaterally 
impose terms which would trigger a 
national railroad strike. 

To prevent a national railroad strike, 
I urge the Senate to adopt the resolu
tion, and hope the House of Repre
sentatives also will move swiftly to 
adopt it and send it to President 
Reagan for signature. 

The PRESIDING OFFICER. The 
joint resolution is open to amendment. 
If there be no amendment, the ques
tion is on the engrossment and third 
reading of the joint resolution. 

The joint resolution was ordered to 
· be engrossed for a third reading, was 
read the third time, and passed. 

The preamble was agreed to. 
The joint resolution, with its pream

ble, reads as follows: 
S.J. RES. 415 

Whereas the labor dispute between the 
common rail carriers, Maine Central Rail
road Company and Portland Terminal Com
pany, and certain of the employees of such 
carriers represented by the Brotherhood of 
Maintenance of Way Employees threatens 
essential transportation services of the 
Nation; 

Whereas it is essential to the national in
terest, including the national health and de
fense, that essential transportation services 
be maintained; 

Whereas the Congress finds that emergen
cy measures are essential to security and 
continuity of transportation services by 
such carriers: 

Whereas the President by Executive 
Order Numbered 12557 of May 26, 1986, 
pursuant to the provisions of section 10 of 
the Railway Labor Act <45 U.S.C. 160), cre
ated a Presidential Emergency Board to in
vestigate the dispute and report findings; 

Whereas the recommendations of Presi
dential Emergency Board Numbered 209 for 
settlement of such dispute have not yet re
sulted in a settlement; 

Whereas the extension of the provisions 
of section 10 of the Railway Labor Act (45 
U.S.C. 160) for an additional 60-day period 
to such dispute provided by the joint resolu
tion entitled: "Joint resolution to provide 
for a temporary prohibition of strikes or 
lockouts with respect to the Maine Central 
Railroad Company and the Portland Termi
nal Company labor-management dispute", 
approved August 21, 1986 <Public Law 99-
385), has not yet resulted in a settlement of 
such dispute; 

Whereas the advisory board established 
pursuant to section 2 of such joint resolu
tion recommended that in the event that 
the parties to the dispute were unable to 
reach agreement on the dispute before Sep
tember 13, 1986, the Congress should enact 
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legislation directing the parties to accept 
and apply the recommendations of Emer
gency Board Numbered 209, and if such par
ties are unable to agree as to all necessary 
details in applying the recommendations of 
such Emergency Board, all such unsettled 
issues should be submitted to final and bind
ing arbitration; 

Whereas all the procedures for resolving 
such dispute provided for in the Railway 
Labor Act have been exhausted and have 
not yet resulted in settlement of the dis
pute: 

Whereas the Congress, under the Com
merce Clause of the Constitution, has the 
authority and responsibility to ensure the 
uninterrupted operation of essential trans
portation services; and 

Whereas the Congress in the past has en
acted legislation for such purposes: Now, 
therefore, be it 

Resolved by the Senate and House of Rep
resentatives of the United States of America 
in Congress assembled, That <a> the follow
ing conditions shall apply to the dispute re
ferred to in Executive Order Numbered 
12557 of May 16, 1986, between the common 
rail carriers, Maine Central Railroad Com
pany and Portland Terminal Company 
<hereafter in this resolution referred to as 
the "carriers") and the employees of such 
carriers represented by the Brotherhood of 
Maintenance of Way Employees. 

(1) The parties to such dispute shall take 
all necessary steps to restore or preserve the 

conditions out of which such dispute arose 
as such conditions existed before 12:01 ante 
meridiem of March 3, 1986, except as pro
vided in paragraphs <2> through <4>. 

<2> The report and recommendations of 
Presidential Emergency Board Numbered 
209 shall be binding on the parties and shall 
have the same effect as though arrived at 
by agreement of the parties under the Rail
way Labor Act <45 U.S.C. 151 et seq.), except 
that nothing in this joint resolution shall 
prevent a mutual written agreement by the 
parties to any terms and conditions differ
ent from those established by this joint res
olution. 

<3><A> If there are unresolved implement
ing issues remaining with respect to the 
report and recommendations or agreement 
under paragraph <2> after ten days after the 
date of the enactment of this joint resolu
tion, the parties to the dispute shall enter 
into binding arbitration to provide for a res
olution of such issues. 

<B> The National Mediation Board estab
lished by section 4 of the Railway Labor Act 
<45 U.S.C. 154> shall appoint an arbitrator 
to resolve the issues described in subpara
graph <A>. Except as provided in this joint 
resolution, such arbitration shall be con
ducted as if it were under section 7 of such 
Act, and any award of such arbitration shall 
be enforceable as if under section 9 of such 
Act. 

<b> Within thirty days after the date of 
the enactment of this joint resolution, the 

binding arbitration entered into pursuant to 
paragraph <3> shall be completed. 

Mr. BYRD. Mr. President, I move to 
reconsider the vote by which the joint 
resolution was passed. 

Mr. BROYHILL. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

RECESS UNTIL 9 A.M. 
TOMORROW 

Mr. BROYHILL. Mr. President, I 
move that the Senate stand in recess 
until9 a.m. on tomorrow. 

The motion was agreed to, and at 
10:53 p.m., the Senate recessed, to re
convene on Thursday, September 18, 
1986, at 9 a.m. 

CONFIRMATIONS 
Executive nominations confirmed by 

the Senate September 17, 1986: 
THE JUDICIARY 

William H. Rehnquist, of Virginia, to be 
Chief Justice of the United States. 

Antonin Scalia, of Virginia, to be an Asso
ciate Justice of the Supreme Court of the 
United States. 
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