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(Legislative day of Monday, January 21, 1985)

The Senate met at 12 noon, on the
expiration of the recess, and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, the Reverend Rich-
ard C. Halverson, D.D., offered the fol-
lowing prayer:

Let us pray.

Let not the wise man glory in his
wisdom, neither let the mighty man
glory in his might, let not the rich man
glory in his riches: But let him that
glorieth glory in this, that he under-
standeth and knoweth me, that I am
the Lord.—Jeremiah 9:23-24.

Gracious God of wisdom, truth, and
love, give us the grace to recognize our
need of You, our inadequacy without
You. Help us to see that in looking to
You for wisdom, we are no less wise—
for strength, we are no less strong—for
insight, no less discerning. Help us to
remember how often the powerful
have fallen when weakened by the in-
fection of pride. We thank You, Lord,
that we increase in wisdom, strength,
discernment, and power when our
faith is in God. Forgive the pride—the
arrogance—which forbids our depend-
ence upon You. May we understand,
Lord, that we are most independent
when we live in dependence upon the
mighty God, that we are most free
when we submit to You, most power-
ful when we acknowledge our need of
You and, Father, remind us of the
most precious truth that we need each
other. In His name in whom dwells all
power in Heaven and on Earth. Amen.

RECOGNITION OF THE
MAJORITY LEADER

The PRESIDENT pro tempore. The
distinguished majority leader is recog-
nized.

Mr. DOLE. Mr. President, I suggest
the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
HumpHREY). Without objection, it is so
ordered.

SENATE SCHEDULE

Mr. DOLE. Mr. President, under the
previous order, there are two special

orders of 15 minutes each. The first is
for the Senator from Wisconsin, Sena-
tor PROXMIRE, who is present.

Mr. President, I will reserve the re-
mainder of my time when I complete a
couple of other statements.

Following the special orders, we will
have a period for the transaction of
routine morning business not to
extend beyond the hour of 1 o’clock.
That has been agreed to.

It is my intention after morning
business to take up the nomination of
Lee M. Thomas to be Administrator of
the Environmental Protection Agency.
There may be a rollcall vote on that
nomination.

Mr. President, I think it is fair to
state for the information of Senators
who may want to make plans, it would
be the intention of the leadership to
adjourn for the February recess when
the Senate completes its business
today.

RECOGNITION OF SENATOR
PROXMIRE

The PRESIDING OFFICER. Under
the previous order, the Senator from
Wisconsin [Mr. ProxMIRE] is recog-
nized for not to exceed 15 minutes.

CAN MASSIVE DEFICITS LEAD
THE WAY TO PERMANENT
PROSPERITY?

Mr. PROXMIRE. Mr. President,
President Reagan may prove to be
right after all. Huge deficits may be
exactly what the country needs. After
all, did not 1984—the fourth year of
the Reagan term—and three succes-
sive supercolossal deficits in a row—
$190 billion, $195 billion, and $175 bil-
lion—turn out to be about as close to
economic heaven on earth as this
country is likely to get? Did not we
have the best real economic growth
since 1951—33 long years ago? As a re-
markably happy companion, did not
the country enjoy at the same time
stable and moderate inflation? Mr.
President, that is a rare and very wel-
come combination; in fact, a knockout
couple. At a time when economics
seems to be mostly smoke and mirrors,
and bad guesses, the first President
who has conspicuously turned his back
on the economists is the biggest eco-
nomic winner. Sure, we are now in a
colossal deficit, huge national debt
buildup jam. And what do we do about
it? Well, why not follow the President,
why not do exactly what the Congress

did before, take another shot of the
same old big deficit joy juice, drink
deep, relax, and live?

Ask yourself, why did we have the
1984 boom? Easy. The deficit did it.
Yes, the deficit did it. The defieit stim-
ulated the economy. Do you ask how
about the low level of inflation? The
deficit did that, too. It did it by so
sharply increasing U.S. borrowing
from foreign countries to finance the
deficit that we shoved the value of for-
eign currency down and the dollar up.
This has made the price of foreign
goods cheap to American consumers
and held down the price of American
goods that compete with foreign im-
ports.

We also, Mr. President, have 8.5 mil-
lion people unemployed as of January.
That holds down wages. We also have
an enormous glut of oil, an enormous
glut of food production that has held
down the price of energy and the price
of food. But the debt itself has made
an interesting contribution to stable
prices.

Now the President is asking for a
slowdown in the rate of increase in
overall spending for the 1986 fiscal
year. He is asking for drastic reduction
in domestic spending. It is true he is
calling for big increases in military
spending. But, still, if we comply with
the President’s requests, we will have
the smallest increase in overall Feder-
al spending in 1986 that we have had
in many years. Is this a major econom-
ic policy reversal? No, it is not. Oh,
sure, it may be a fat $42 billion lower
than the deficit in 1985. But that is ae-
cording to the administration’s esti-
mates. Whatever course the Congress
chooses to follow—whether we hold
down spending as the President re-
quests, impose some kind of freeze
that is roughly equal on all spending,
make far deeper cuts in the deficit
than the President has asked by in-
cluding military spending and foreign
aid in the reductions and substantially
increase taxes—any of these courses
will encounter vehement and bitter po-
litical opposition back home in our
States and districts. And if we stay
with the President’s proposal or follow
the across-the-board equal freeze ad-
vocated by others, which are certainly
the two most likely courses, we will
probably end up with a deficit of at
least $296 billion in 1986 anyway.

Administrations have traditionally
underestimated the deficit in the
coming year. In recent years, their es-
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timates have been off by a whopping
average of 50 percent. And this year
the economic assumptions seem espe-
cially optimistic. So Congress will go
through the agony of denying thou-
sands of our constituents their most
heartfelt wishes for Federal spending
and then probably end up with no real
gain in deficit reduction after all.

And that is not all; it gets worse.
Suppose the Congress cuts spending
and the country moves into a reces-
sion—a very real possibility. Then, the
action by Congress in slowing its fiscal
stimulation will get a sure and strong
share of the blame for killing the re-
covery and throwing millions of Amer-
icans out of work.

So what can Congress do? Just con-
sider one temptation so lurid and ex-
citing that no one to my knowledge
has even dared discuss it—at least, it
has not been discussed very much. I
have not read it in columns, I have not
heard it on the floor. Suppose the
Congress or the President decides,
“Enough with all this negative think-
ing, this slinking, shrinking fear of
spending big public money to meet our
national needs and of cutting taxes at
the same time.” What would happen
to the economy if Congress should
decide to go out and court a really
massive deficit? Suppose we forget
about this pennyante $200 billion
stuff. After all, that will be only 5 or 6
percent of the GNP. Suppose we go
for a trillion-dollar deficit. Give every
interest group pressing for Federal lar-
gess everything they want, and then
cut taxes by 20 percent or so. What
would happen?

Well, Mr. President, we have an his-
torical precedent for that. This is pre-
cisely what this country did in World
War II at the end of the Great Depres-
sion. We ran deficits not of 5 or 6 per-
cent of the GNP but of more than 25
percent of the GNP. Five times our
present deficits. And what happened?
What happened was that the country
ended the Great Depression with a
bang. Unemployment dropped from 17
percent down to 2 percent. Personal
income soared through the roof. Sure,
it took rigorous wage and price con-
trols to keep inflation in check. But we
used wage-price controls and, that
time, they worked.

Could we do it again? Mr. President,
we could, and this Senator has a
hunch that we just might blunder into
it. If we stumble into another reces-
sion, we could easily slip to a deficit to
end all deficits. But, even without a re-
cession, the Congress and the Presi-
dent might just find it so hard to
agree on spending restraints that it
staggers—through a lack of resolve—
into a fiscal policy that for 3 or 4 or
more years could give us more of that
exuberant, intoxicating medicine of
1943 and 1944 and 1945. And, I might
add, 1984. I add 1984 because that was
last year. As I said earlier, these years
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of back-to-back peacetime record
smashing deficits gave the country its
best economic growth year since
1951—33 years ago.

Now, Mr. President, in the long run,
this kind of policy of colossal irrespon-
sible deficits could permanently under-
mine even the marvelous economy of
this Nation. We could sink under the
burden of a crashing national debt. In-
flation and interest rates would even-
tually break through any restraints
and soar out of sight. But the poison-
ous, lurid, tantalizing attraction of
this deficit policy is that, in the short
run, for 2 or 3 or maybe 4 years, it
would work like magic. After all, 4
years would take us through the 1986
congressional election and the next
Presidential election of 1988. So do not
count on a Democratic Senate after
the 1986 election, or a Democratic
President in 1988. Four more years of
these gigantic Reagan deficits might
do wonders for the Republican Party.
Unfortunately, politics is a short-run
game.

THE ADMINISTRATION HAS NOT
MADE THE CASE FOR MR.
MEESE FOR ATTORNEY GEN-
ERAL

Mr. PROXMIRE. Mr. President, a
Washington Post editorial on the
Meese nomination declared: “We think
the Senate has not made the case for
rejecting him.” I think that is incredi-
ble. The implication of that statement
is that whoever the President appoints
to his Cabinet should be approved
unless a case is made to reject him. A
Wall Street Journal Pepper and Salt
item by Rose Sand appeared on
Wednesday, February 6, that carries
the same logic. It was labeled Mr.
Clean. Here it is:

The man, a resident of a small town, was
charged with a petty offense. He was asked
by the judge, “Is there anyone here who can
vouch for your character?"”

“Yes, your honor, the sheriff over there.”

“Why, I don't even this know man," ex-
claimed the lawman.

“Observe, your honor,” beamed the de-
fendant triumphantly, “that I have lived in
this county for 12 years—and the sheriff
doesn’t even know me!”

Mr. President, Mr. Meese is under
consideration for appointment to the
most important law enforcement posi-
tion in our country. He should not win
confirmation just because the sheriff
does not know him. He will, if appoint-
ed, be the country's No. 1 lawyer. He
will command a department including
tens of thousands of professional em-
ployees. This country has no more im-
portant obligation than to secure jus-
tice for our citizens. And Mr. Meese
will be Mr. Justice.

Does this mean that the Senate
must make a case against him, I repeat
against him, and unless we do he
should occupy this critical position?
No way. Can you imagine a member of
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a corporate board charged with the re-
sponsibility of voting on the next chief
executive officer of the company,
being told by the chairman of the
board that the man he selected should
be confirmed unless a case is made
against him. Has any university presi-
dent ever been selected for office on
the grounds that opponents had not
made a case against him?

Or even a football coach. Could the
Redskins have justified the selection
of a football coach—not on the basis
of his excellence, but simply because
no case had been made against the
coach?

Mr. President, the selection of the
Attorney General of the United States
is far more significant than the selec-
tion of a football coach, a corporate
president, or a university president. In
each of those other offices, a number
of candidates are considered. Most
candidates are rejected. And why are
they rejected? Not because they are
bad, not because they are incompe-
tent, not because they lack experience
and a winning track record, not be-
cause any case has been made against
them. They are rejected because they
are not the best.

Let me give you a case in point, be-
cause it happened very near here in
the very, very near past. In January,
the University of Virginia selected a
new president. Now consider how they
did it. They established a search com-
mittee. The search committee consid-
ered not one candidate, not a dozen
candidates, but literally 312 persons.
After 10 months of meticulous sifting
and winnowing they reduced the list
down to 10 or 12 of the very best can-
didates. And, finally, they selected a
person who had been president of a
great university for the preceding 5
years and who had a record as an ad-
ministrator in other universities over a
longer period of years. He had solid
experience and a great record as a uni-
versity president. He was a distin-
guished scholar. In the judgment of
the University of Virginia Board of
Visitors who made the selection, he
was the best available man in the
country for the job.

Now, Mr. President, contrast that se-
lection of the University of Virginia
president with the way the Federal
Government has gone about the proc-
ess of selecting the top policymakers
in our Government, and especially the
process of confirming Mr. Meese. How
many persons did the President con-
sider in determining that he would
select Mr. Meese as his Attorney Gen-
eral? Did the President establish any
kind of a search committee? Of course
not. Did he ask a distinguished group
of experts to recommend several of
the best qualified persons in the coun-
try to serve as the Attorney General
of the United States? Are you kidding?
We know that was not done. Did he
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look within the Department of Justice,
past or present, to determine what ex-
perienced and highly competent pro-
fessionals might be qualified to do
that job? Do not make me laugh. The
President did what Presidents have
been doing for much too long. He
picked a pal, a crony, a buddy, a man
with two commanding qualifications:
First, the President knew him and
knew him well; and, second, Mr.

Meese, as Attorney General, will cer-
tainly be 100 percent loyal to the
in every and all circum-

President
stances.

Mr. President, if the Federal Gov-
ernment were a family business, this
method of selection of top officers
would be a mistake, but it would be
understanable. It would be the kind of
mistake family businesses often make.
It is why so many fail. But the Federal
Government is not a family business.
This Government operates under a
constitution which recognizes that
Presidents are likely to make appoint-
ments like the Meese appointment.
That is why the Founding Fathers re-
quired that the Senate advise and con-
sent to top policy nominations like At-
torney General. And that is why it
should not be enough to follow the
Washington Post’s feeble prescription
and approve a person to be Attorney
General because no case has been
made against him or he must have
sound character because after all, “the
sheriff doesn’t recognize him.”

The Senate should disapprove every
Presidential nomination to positions of
great power in this Government unless
the case has been made and made con-
vincingly for the nominee. In the case
of Mr. Meese, it is crystal clear that no
such case has been made.

DOES PRESIDENT REAGAN
WANT NUCLEAR ARMS CON-
TROL AOR NUCLEAR ARMS
RACE

Mr. PROXMIRE. Mr. President, one
of the most widely heralded books of
the year was Strobe Talbott's “Deadly
Gambits.” Talbott’s book is a highly
disturbing account of the struggle over
a nuclear weapons policy in the
Reagan administration. The struggle
is really a fight for the heart and mind
of the one man who can determine
foreign military policy in our Nation—
the President. Because the heart of
Ronald Reagan seems transfixed in
cold stone on the side of winning the
nuclear arms race, the struggle is not
over whether the country should nego-
tiate an arms control agreement or
win the nuclear arms race competi-
tion. The President has already decid-
ed that issue on the side of winning
the arms race. But most of the Ameri-
can people do not want an arms race.
They want to negotiate a mutual veri-
fiable end to the arms race with the
Soviet Union. So the real struggle is
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over how the President can best
present himself as an arms control ad-
vocate to the American and European
public without being pushed or ma-
neuvered into an agreement that
would in any significant way limit the
U.S. competition in the nuclear arms
race: the research, the development,
the production, and the deployment of
nuclear arms.

Because Ronald Reagan is President
of the United States, because he has
an amiable, disarming manner, be-
cause he speaks smoothly and clearly,
because he repeats over and over again
that he wants an agreement with the
Soviet Union to limit nuclear arms
even if he does not, and especially be-
cause he has entered into negotiations
with the Soviet Union in two arms
control areas, the general public view
is that the President wants arms con-
trol agreements with the Soviets if he
can get them. So many, perhaps most,
Americans believe the President is
truly sincere in pursuing arms control.
Is he? The evidence is overwhelmingly
to the contrary. Also, here we have a
President who is on record in opposi-
tion to every single arms control
agreement ever negotiated with the
Soviet Union by both Republican and
Democratic Presidents. As Gerard
Smith, President Nixon's chief negoti-
ator of arms control agreements with
the Russians, has observed, the only
two arms control proposals the Presi-
dent has made—START and INF—are
on their face impossible for the Soviet
Union to accept.

Who does the President send to ne-
gotiate the START Treaty? He sends
as hard headed a pure hawk as one
could find: General Rowney. So we
have a proposition the Russians could
not possibly accept, negotiated on our
side by a general who bitterly opposes
arms control agreements and especial-
ly arms control agreements with the
Russians. To make sure that the arms
control machinery in this country does
not second guess Rowney, the Presi-
dent appoints as head of the Arms
Control Agency, Kenneth Adelman, a
man with no prior experience in arms
control except as an unrelenting and
consistent critic of arms control.

Some optimists argue that the Presi-
dent really does want an arms control
agreement with the Soviet Union but
he wants it on his terms. Is that possi-
ble? Well, maybe. But when a hard-
bitten, down-the-line anti-Communist
like Paul Nitze takes a walk in the
woods with a Soviet negotiator and
comes up with something that looks
like the beginning of an agreement ad-
vantageous to us, the President en-
gages in a race with the Russians to
see who can scuttle the agreement
first.

Meanwhile, to make sure that we
build an atmosphere which makes it
impossible for the Soviets to negotiate,
the President pushes his star wars or
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antimissile program here at home.
This program will conspicuously vio-
late the Anti-Ballistic Missile Treaty
signed by President Nixon and ratified
by the Senate by an 88-to-2 vote in
1972, It will cost hundreds of billions
of dollars, perhaps more than $1 tril-
lion. It cannot succeed unless—and get
this for the laugh of the year—the
Russians agree to limit their offensive
missiles to permit it to work. And for
the laugh of the century, the Presi-
dent actually proposes that after we
develop this trillion dollar turnout we
give it—that is right, give it to the
Russians.

Now, how can I say it will not work?
Well, consider it cannot defend against
submarine fired missiles or bomber
fired missiles or cruise missiles. The
President and his advisers must know
all this. And because they know it,
they must also know that the Con-
gress will never approve it. Why then
do they continue to press it? The
answer was given by Soviet leader
Gorbachev when he was in England
last December. Gorbachev said that
the Soviets would not negotiate as
long as the President insisted on pro-
ceeding with the SDI or star wars de-
fense. The statement by Gorbachev
seemed to be precisely what the Presi-
dent wanted to hear. If the Russians
were s0 concerned about star wars
that they would not proceed unless we
stopped it, it must be good and anyone
opposed to star wars is supporting the
Soviet Union position. And if the Sovi-
ets will not negotiate? Is that not pre-
cisely what the President, who did not
want to negotiate in the first place,
wants to hear? That means he can
blame the failure to negotiate on the
Soviet Union. Actually, the Soviet
Union could care less about whether
we proceed with SDI. It would certain-
ly serve their interests if we did. The
United States would be throwing $1
trillion away on a military program
that would be useless and which the
Russians could frustrate at will. It
would be a military program that
would divide our country and alienate
our friends and allies in Europe who
would see any U.S. anti-ICBM defense
as save America first and let Europe
go if necessary. Why would the Rus-
sians not want to see us go all out with
star wars? And how could they more
effectively promote it than to loudly
and publicly oppose it. Any American
Member of Congress or the press who
oppose star wars will appear to be
climbing into bed with the Commu-
nists.

So the Reagan policies serve the in-
terest of a President who wants to
appear to press for arms control but
be sure to be able to avoid any pres-
sure to go ahead with it. It keeps the
President popular as a sincere advo-
cate of arms control. It helps him
secure most of his military programs
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from the Congress and to continue an
arms race that the President is con-
vinced we will win and that many of
the rest of us are convinced could end
in nuclear war.

OUT OF THE ASHES

Mr. PROXMIRE. Mr. President, this
last fall in Washington, Public Televi-
sion presented a series entitled Herit-
age: Civilization and the Jews. The
series outlined the history, culture,
and the contributions of the Jewish
people. One episode of the series, enti-
tled “Out of the Ashes,” focused on
the plight of the Jews under the
Nazis—a plight which culminated in
the Holocaust.

This episode described how the Jews
were step by step denied rights. They
were denied economic opportunities
and declared second-class citizens. The
Jews became the ultimate outcasts of
Nazi society. Many were confined to
ghettos and concentration camps. In
the end, they had their most funda-
mental right taken from them—the
right to live. The Nazis set out to sys-
tematically destroy the Jews. As the
show flesh was your mother.”

Subsequent episodes of the series
went on to show how the Jewish
people, despite this almost incompre-
hensible loss and pain, rose “out of the
ashes” of this tragedy to continue on
and contribute to the many societies
in which they live.

Also “‘out of the ashes' of the Holo-
caust came a treaty which sought for-

mally to outlaw genocide and establish
measures to try those guilty of it. This
treaty is the Genocide Convention.

Our role in the creation of this
treaty was vital. We were primary
actors in its drafting. Over 90 nations
have ratified it. We have not. Every
other developed nation has.

I urge my colleagues not to forget
from what this treaty arose, We
cannot afford to. Unless we feel the
horror of the evils done by the Nazis
and others who have committed geno-
cide, we will not feel the moral dis-
grace of our failure to ratify the Geno-
cide Convention. If we forget the cries
and mourning from which this treaty
arose, the power behind it and all of
our human rights statements will be
diminished. The force of our voice to
help our neighbors would be lessened.
Our words would be hollow.

We must make good on our commit-
ment to consider this treaty. We must
also make good on our commitment to
lead the struggle for basic rights by
first remembering why we desire such
a position and then by ratifying the
Genocide Convention.

RECOGNITION OF SENATOR
BOREN
The PRESIDING OFFICER. Under
the previous order, the Senator from
Oklahoma [Mr. BorgN] is recognized.
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Mr. BOREN. I thank the Chair.

THE FAMILY FARM IN AMERICA

Mr. BOREN. Mr. President, there
are a number of people who have indi-
cated to me that they wonder whether
or not people in the country under-
stand the importance of preserving
the family farm unit, which is certain-
ly now faced with the potential for dis-
solution and extinction unless there
are changes in policy in the very near
future.

I urge the people of this country to
think long and hard about this par-
ticular problem and about the proposi-
tion that the maintenance of the
family farm unit is extremely impor-
tant. In the very beginning, those who
laid the intellectual foundation for the
political philosophy of our country
had a strong understanding of the im-
portance of maintaining independent
economic units headed by those who
made ultimate decisions. The mainte-
nance of a broadly held system in
which there were many owners and
operators was considered of vital im-
portance to those who laid the conrer-
stones of our American democracy.

James Madison, for instance, under-
stood that our entire system was de-
pendent more than anything else upon
an extended republic which had a
number of independent spirited people
who possessed a variety of interests.
So it is a serious question that I hope
we will ponder in the days ahead as we
debate about the upcoming farm bill.

I think we also ought to think again
about who is to blame for the dire sit-
uation in which American agriculture
now finds itself. Some have said, I
think in a most insensitive manner,
that it is a result of greed by farmers
and that farmers, in an effort to make
millions in the 1970's, greatly expand-
ed their operations—this seems to be
the view of Mr. Stockman—and there-
fore they deserve any result which
may follow. They are saying that
farmers should be forced to tough it
out in what they call the free market.
Of course, they do not tell us that the
free market does not exist; that our
farmers are forced to compete interna-
tionally where production and sales
are subsidized; that they are thrust
into a market which in many cases,
such as the market in Japan, is fore-
closed to all but a small percentage of
producers of certain agricultural com-
modities.

They do not tell us that this free
market is dominated by an imbalance
in the relationship of the value of the
dollar with other currencies, making it
impossible for our farmers to compete;
that, for example, when one American
grain exporting company talked about
bringing in Argentine wheat recently
and selling it in the United States
below the cost of grain produced in
this country, even considering the pay-
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ment of freight and the consideration
of a payment of duty at the border,
the reason it was possible was that the
Argentine currency had depreciated 86
percent in value against the American
dollar in just 1 year.

They do not tell us, when they talk
about bringing the American farmer
back to the free market, that the
farmer also is facing a situation in
which our own Government, in order
to preserve the soundness of the mon-
etary system in the face of unwise
loans made by some of our own finan-
cial institutions to those in other
countries, our own farmer is confront-
ed with producers in other nations
who are being indirectly subsidized
through loans from the IMF by their
own tax dollars.

They also do not tell us that in the
1970's the Government itself called
upon the American farmer to rise to
the great challenge of feeding the
world, to expand their production, to
plant fencerow to fencerow to meet
the increased export demand of a
world crying for food. Government
policy urged farmers to go to the
Farmers Home Administration and
borrow money to meet this great chal-
lenge. It was said that the solution to
the agricultural problems had finally
been discovered—the export market,
and the free market. Those who are
writing some of the editorials that we
read recently do not tell us about the
Government-imposed embargoe which
began in 1973 and culminated in the
embargo of 1980 which devastated the
hopes of American farmers.

They do not tell us that in 1980 ev-
eryone who had suffered in the
drought was allowed to plant wheat on
their land normally cultivated in other
crops such as corn and rice. They do
not tell you when this administration
established the acreage base for future
wheat programs that they counted
every acre that was planted in 1980,
thereby adding with the stroke of a
pen an increased wheat acreage base
in the Nation of 8 million acres. They
do not tell us that this 8 million acres
adds 280 million bushels a year on an
average to our wheat surplus. They do
not tell us that this administration re-
fused to offer effective commodity
programs which could have eliminated
the necessity for a multibillion dollar
payment in kind program which we
Jjust experienced last year.

Congress is scheduled to write a new
farm bill this year and the debate over
the farm program is important to
every Oklahoman.

Agriculture is in the worst crisis
since the thirties. In some ways, cur-
rent conditions are worse. A couple of
years ago, Oklahoma's 88,000 farm
units averaged less than $20 per farm
in net farm income for the entire year.
At the same time our farmers, just in
Oklahoma, owe an estimated $15 bil-
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lion on their land, machinery, and op-
erating debts.

I ask unanimous consent that a table
be printed in the ReEcorp at the con-
clusion of my remarks telling the story
in dramatic terms. Just 35 years ago
net farm income for 1 year would have
more than paid off total farm debt.
This past year the debt was over 16
times as much as annual income. For
the past 5 vears the farmer has had
very little cash income while trying to
service a huge debt. At the same time
his ability to borrow is declining be-
cause so many farms are being forced
onto the market that values for purely
agricultural land have fallen 22 per-
cent in the last 3 years.

This has led to more than a 200-per-
cent increase in farm bankruptcies and
forced liquidations during the same
period.

With economic problems on the
farm come conservation problems. As
farmers scramble for cash, highly
erodible land is cultivated. In addition,
farmers cannot afford conservation
steps which they would like to take.
Last year we lost the equivalent of 1
million acres of topsoil because of ero-
sion. It is estimated that 25 percent of
all cropland in America is eroding at
an unacceptable rate.

This crisis has developed, at least in
part, because many Americans do not
understand the economics of agricul-
ture or the importance of the farm
sector to them personally. They don’t
know that to start an average family
farm today would take over $425,000
in capital. The majority of the Ameri-
can people believe that they are subsi-
dizing the farmer. In one sense, the
taxpayers have subsidized farmers
through programs which have cost far
more than they should because of
short-sighted policies.

However, in a larger sense, it is the
farm sector which is subsidizing the
rest of the country. The facts are
clear. Agriculture is the most produc-
tive and most efficient sector of our
Nation’s economy. It is consistently
one of the few sectors of our economy
where we have a favorable trade bal-
ance. Last year we sold to other coun-
tries $19 billion more in agricultural
products than we bought. The farmers
have been giving Americans the great-
est food bargain in the world. Ameri-
cans spend only 16 percent of their
income for food. The average Russian
spends 45 percent for food. Even in
Great Britain the average is about 28
percent. American food consumers get
more for their money today than in
1950. In 1950 an hour’s wage for the
average worker bought 10 pounds of
bread or 8 quarts of milk. Today, it
will buy 16 pounds of bread or 15
quarts of milk. .

The farmers, however, have been ab-
sorbing the cost of providing these
benefits to the rest of the Nation,
often selling below their actual cost of
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production, and by going broke in
record numbers.

In the decade of the 1970's in my
home State where agriculture suffers,
we lost 21 percent of our farmers. The
Nation also suffers. Agriculture, with
over $1 trillion in assets, is our largest
single industry. Approximately one in
five jobs nationally in private enter-
prise is generated directly or indirectly
by agriculture. Also, as we learned in
the thirties, a collapse in land values
can devastate the entire economy.

We must be concerned about the
survival of the family-sized farm unit.
Studies show that it is the most pro-
ductive because no one else will work
as hard or care for the farm as well as
the resident owner.

What can be done? No one can pre-
tend to have all the answers, but some
steps clearly need to be taken.

First and foremost, we must bring
down Federal budget deficits which
lead to high interest rates for farmers
and an overvalued dollar which pre-
vents them from selling in world mar-
kets. A balanced Federal budget would
be the best farm program of all.

Second, we should develop a long-
range, multiyear policy aimed at bring-
ing production in line with demand
and announce it early enough so that
farmers can make plans. Often pro-
grams are changed even after farmers
have prepared their land for planting.
Stop and start policies cause surpluses
to increase. All of this wastes taxpay-
ers’ money and our precious national
resources.

Third, in our foreign aid programs,
we should send fewer dollars overseas,
and make greater use of our surplus
farm products.

Fourth, a long-range conservation
component is an essential ingredient
in any good farm program. We need a
program to allow farmers to take ero-
sion-prone land out of cultivation and
place it in conservation treatment for
several years, also providing financial
incentives to make up for lost income
from this land. Such a program would
save our precious soil resources and
would help the taxpayers by reducing
surpluses and by cutting the cost of
current commodity programs by hun-
dreds of millions of dollars.

Obviously, every American should
care about what is happening on the
farm. Let us band together to work for
a commonsense farm bill this year. So
I urge my colleagues to look at the
whole record when affixing blame for
the current straits in which American
farmers find themselves. And when
the record is fairly examined, I think
that impartial observers will find that
it has not been the farmer that has
been the cause of the present situa-
tion, but the farmer has been the
victim of past policy mistakes by our
own Government—I must say in all
honesty and candor by administra-
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tions in both political parties—which
is to blame as much as anything else.

Congress is scheduled to write a new
farm bill this year and the debate over
the farm program is important not
only to every Oklahoman but to every
American. Agriculture is in the worst
crisis since the thirties. In some ways
conditions are worse.

There being no objection, the table
was ordered to be printed in the
REcorp, as follows:

Net Farm Income versus Total Farm Debt
[Im beilions of doltars)

54 2163

Mr. BOREN. Mr. President, I yield
the remainder of my time at this point
to the distinguished Senator from
South Carolina.

(The remarks of Mr. HOLLINGS are
printed under Statements on Intro-
duced Bills later in today’'s RECORD.)

ROUTINE MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order, there will now be a
period for the transaction of routine
morning business not to extend
beyond the hour of 1 p.m. with state-
ments limited to 5 minutes each.

THE ENGLISH LANGUAGE
AMENDMENT

Mr. SYMMS. Mr. President, I wish
to speak to the English language
amendment [ELA] by first telling
about an unusual football game I saw
on television last fall.

On two consecutive downs, the quar-
terback called one play but the mem-
bers of the backfield ran another. On
the second attempt, the mixup result-
ed in a fumble which culminated in a
touchdown for the opposing team.

When asked about the blunder, the
members of the backfield admitted to
a ‘“communications misunderstand-
i-ng."

Football is a game I have often com-
pared to life. It is true that in a foot-
ball season, you have wins and losses,
but those become memories when the
next season rolls around, and we start
over. But there is a great deal of simi-
larity and parallel in the real world
with respect to misunderstandings in
communication, and this can lead to
serious consequences—a business fail-
ure, the dissolution of a family, or
even a war between nations.

The Bible speaks of mankind being
created with one universal language
which gave them great power: “And
nothing which they proposed to do
will be impossible for them."”
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Later, we read where the language
was confounded during the construe-
tion of the Tower of Babel. No longer
able to communicate, the society disin-
tegrated and the people went their
separate ways. The world has been in
an upheaval ever since,

I have on my staff a linguist who
lived in Canada for 11 years during the
bilingual-bicultural turmoil. He con-
firms the problems we read about
there. Although the country is offi-
cially bilingual, English is the lan-
guage of business in all but one prov-
ince. There the minority became so de-
fensive about French that they literal-
ly forced large corporations to relocate
in other parts of Canada. Separatists
in the East helped spawn similar senti-
ments in the West and there arose a
movement to create an independent
western Canada.

Now, the large Ukrainian-Canadian
population in the prairie provinces of
Canada has decided to set up Ukraini-
an schools to promote their language
and culture. After all, “If bilingual is
good, then trilingual must be better,”
according to their spokesman.

Sri Lanka and Belgium are two
other nations whose linguistically dif-
ferent populations fight and bicker
among themselves constantly. Just
two decades ago in India, nearly 1 mil-
lion people lost their lives in riots that
were directly linked to language and
culture differences.

So far, the United States has avoid-
ed the severe problems these countries
have experienced. True, we have ab-
sorbed many people speaking hun-
dreds of languages, but we did so be-
cause of the cement we call English.

A common language binds people to-
gether into societies. In this body, we
argue, we debated, we disagree, and we
compromise; but at least we under-
stand each other. And because of a
common language, somehow we make
it happen; we have helped develop a
mighty nation with the world's great-
est system of government.

But times are changing. Immigrants
from many countries are now stream-
ing into America at a rapid rate. There
are those who feed on this vast pool of
non-English-speaking people for their
own purposes. Greedy politicians and
others find them easy targets because
of the language barrier. And as long as
the barrier remains, they are more
easily manipulated.

At present, our Federal policies are
fuzzy: Do we want our new citizens to
speak English, or do we not? Bilingual
ballots, current bilingual education
policies, and the lack of an official lan-
guage for our governmental processes
make people wonder.

There is some concern over what the
ELA will and will not do. Briefly, let
me state our intentions.

It will not prohibit or discourage the
use of foreign languages at home, in
church services, in communities, pri-
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vate schools, commerce, or private or-
ganizations. Indeed, we want to pro-
tect our rich ethnic heritage which
people of many different nationalities
who came to our country enjoy.

Second, it will not prohibit the
teaching of foreign languages in our
public schools, nor will it limit their
foreign language requirements. I feel
strongly that we should encourage,
not discourage, foreign language learn-
ng.

My objection to what goes on in
many of the bilingual educational pro-
grams is this: It is one thing to teach
the discipline of a foreign language
such as Spanish in the classroom,
which I think we should do but I do
think it is a mistake to teach chemis-
try, mathematics, social sciences, and
many other courses in Spanish. When
we do that those students are never
put in the situation where they have
to learn English and become compe-
tent in it. What will happen to those
students who do not learn English flu-
ently in their school years? They will
be at a severe disadvantage until they
become competent in English. As a
father, I encourage my children and
make it a requirement that they take
Spanish in the school system, because
it is practical in the western part of
the United States to be at least some-
what comfortable in Spanish.

Third, it will not prohibit the use of
another language in matters of public
convenience and safety in limited cir-
cumstances.

The English language amendment
will reinforce the idea that our Na-
tion’s fundamental internal security
and well-being requires a common lan-
guage. Also, it will abolish bilingual
ballots and establish English as the of-
ficial language of Federal, State, and
local elections and government proc-
esses. The ELA will reestablish the
original intent of bilingual education;
to teach students English as rapidly as
possible so they may enter America’s
economic mainstream. And most im-
portant, it will reaffirm that we are
truly “one nation * * * indivisable.”

I am proud of my heritage as you
are of yours. As a nation of immi-
grants, we have blended our diversity
together into what Senator Hayakawa
once called a ‘“cultural symphony”
known as the United States of Amer-
ica.

I want that symphony to continue as
harmoniously as possible. For that
reason, Mr. President, I have intro-
duced the English language amend-
ment.

Mr. President, I would urge those
Senators who may be listening, to in-
struct their staffs to look into this
question, to look at the growth trends
in the United States of America, at
what is happening with respect to pop-
ulation growth. Now is the time for us
to make a move to head off what could
become a problem by the turn of the
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century or later. Currently we allow
large sections of this country to go
ahead with business as usual as we
teach students in other languages in
the schools. Soon we will have large
sections of our population that are not
fluent or competent in English. Those
people will always be at a disadvan-
tage—politically, economically, and
culturally—to enjoy the vast benefits
that are accorded to them as citizens
of the United States of America.

Mr. President, I cannot think of a
better example of what I am talking
about than the example President
Reagan used last night. Cadet Jean
Nguyen will be graduating from West
Point this coming May 22. Had this
young lady come to the United States
and not had the motivation to really
learn English; or had the opportunity
to go into a Vietnamese-speaking
school that taught her history, phys-
ics, chemistry, and the other courses
in Vietnamese, there is no way that
she could have been admitted and
been successful at West Point.

She came to this country and imme-
diately learned English, and is now
well on the way to becoming a commis-
sioned officer in the Army of the
United States. I think that is a good
example of what we are talking about.

Mr. President, I would urge all Sena-
tors to join in this crusade, to get on
board the English language amend-
ment, and let us start making the Eng-
lish language what Senator Hayakawa,
our former colleague, called a “cultur-
al symphony” we know as the United
States of America.

Mr. President, I yield the floor.

EXECUTIVE SESSION

Mr. STAFFORD. Mr. President, I
am about to make a unanimous-con-
sent request, but before I make the re-
quest I will say to my colleagues that I
have cleared the making of this re-
quest with both the majority and the
minority leaders.

Having said that, Mr. President, I
ask unanimous consent that the
Senate now go into executive session
to consider the nomination of Lee M.
Thomas to be Administrator of the
Environmental Protection Agency.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The nomination will be stated.

NOMINATION OF LEE M.
THOMAS TO BE ADMINISTRA-
TOR OF THE ENVIRONMENTAL
PROTECTION AGENCY

The bill clerk read the nomination
of Lee M. Thomas, of Virginia, to be
Administrator of the Environmental
Protection Agency.

Mr. STAFFORD. Mr. President, I
am pleased that the Senate is acting
so promptly to consider the nomina-
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tion of Mr. Lee Thomas to be Adminis-
trator of the Environmental Protec-
tion Agency.

The Committee on Environment and
Public Works has recommended that
he be confirmed by a vote of 16-0,
which is the best vote of confidence
any nominee could expect. The reason
Mr. Thomas' nomination was endorsed
so overwhelmingly is the respect
which he has earned for his steward-
ship during the past 18 months of two
of the most difficult and controversial
programs administered by the Agency,
Superfund and the Resource Conser-
vation and Recovery Act.

Mr. President, I hope and believe
that Mr. Thomas will run the Environ-
mental Protection Agency in a compe-
tent and independent manner, thus
taking us one step closer toward resto-
ration of the Nation's confidence in
the Agency, its employees, and the in-
tegrity of the laws they administer.
For this reason, I hope the Senate will
confirm the nomination without fur-
ther delay.

Mr. THURMOND. Mr. President, it
is a pleasure for me to rise in support
of the nomination of my good friend
and fellow South Carolinian, Mr. Lee
Thomas, to be Administrator of the
Environmental Protection Agency. He
is eminently qualified for the position,
and I urge that the Senate expedi-
tiously confirm this nomination.

Lee received his bachelor of arts
degree from the University of the
South in Sewanee, TN, and his mas-
ter's degree from the University of
South Carolina. He subsequently
served as councilman of the Ridgeway,
SC, Town Council and two consecutive
terms as chairman of the National
Criminal Justice Association. He con-
tinued his public service career in an
exemplary manner, by holding impor-
tant and responsible positions in
South Carolina State government. Ad-
ditionally, he served as chairman of
the Governor's task force on emergen-
cy response capabilities in support of
fixed nuclear facilities; director, public
safety programs; and he directed the
establishment of the Governor’'s com-
prehensive emergency management
advisory committee.

On the Federal level, Lee has served
as the Executive Deputy Director and
the Associate Director for State and
Local Programs and Support of the
Federal Emergency Management
Agency. Most recently, while under ex-
traordinary circumstances, he did an
outstanding job as the Assistant Ad-
ministrator for Solid Waste and Emer-
gency Response at the Environmental
Protection Agency.

I have called upon Lee from time to
time in his capacity as Assistant Ad-
ministrator for Solid Waste and Emer-
gency Response on a number of issues
of concern to the public, including a
number of hazardous waste sites in my
State, as well as the removal of asbes-
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tos in South Carolina schools. He has
always been extremely responsive and
helpful. I look forward to a continu-
ing, positive relationship with him as
the next Administrator of the Envi-
ronmental Protection Agency.

Lee is a fine gentleman with a long
and impressive career as a public serv-
ant. He has served in government at
the local, State, and Federal levels,
and in my judgment, he will make an
excellent Administrator of the Envi-
ronmental Portection Agency. He has
demonstrated that he is a person of
high ethics, competence, independ-
ence, integrity, and intellect. He has
the qualifications necessary to main-
tain the effectiveness of the Environ-
mental Protection Agency, and to
maintain public confidence in the
Agency as the protector of our envi-
ronment.

I am both extremely proud of, and
have high regard for this fine South
Carolinian. The Senate should
promptly confirm the nomination of
Lee Thomas to be Administrator of
the Environmental Protection Agency
in order that he can get on with the
challenging task of protecting our pre-
cious environmental resources for the
benefit of all Americans.

Mr. CHAFEE. Mr. President, the sig-
nificance of the vote we are about to
cast should not be underestimated. I
expect that the Senate will unani-
mously approve the nomination of Lee
Thomas to be Administrator of the
Environmental Protection Agency.
When we do, we will be sending a mes-
sage to Lee, to the many dedicated em-
ployees at EPA, to the American
public, and to those who are tempted
to try and control or unduly influence
the environmental policies of this
country. The message is this: Lee
Thomas is being entrusted with one of
the most difficult and important jobs
in this country, that of protecting
human health and the environment,
because he has earned the trust, re-
spect, and support of the U.S. Senate.
He has earned it and let there be no
mistake that he has it. Those who
question the breadth of Lee’'s political
support should take note of the 16-to-0
vote of approval in the Committee on
Environment and Public Works and of
today’s vote in the Senate as a whole.
Take note and keep in mind that the
days when EPA nominees were ap-
proved simply because they were the
President’'s choice are behind us.
These votes are significant, unequivo-
cal statements of approval.

As Bill Ruckelshaus’ successor, the
shoes Lee is being asked to fill are
quite a bit larger than when Lee took
over the job of Assistant Administra-
tor for Hazardous Waste and Emer-
gency Response. As tough as that AA
job is, being Administrator of the
entire Agency is markedly more diffi-
cult and will require a number of ad-
justments.
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Many of our environmental laws are
structured in such a way as to make
the Administrator the environmental
shepherd of the executive branch. He
must ride herd on the other agencies
and departments to assure compliance
with the law. This responsibility won’t
make him popular. The vast majority
of our environmental laws make the
Administrator the ultimate decision-
maker. He alone is responsible and ac-
countable. Each decision is virtually
guaranteed to disappoint or even infu-
riate one or the other interest group.

Being Administrator of EPA often
appears to be a thankless job. Howev-
er, it is a job that must be done and,
notwithstanding the paucity of period-
ic thanks and praise, it is a job that
must be done well. The health and
quality of life of our neighbors, chil-
dren, and children’s children depend
on it. It is my hope that as Lee enters
his office each day he will look at the
name of the Agency written on the
wall and think about his mission. The
name Environmental Protection
Agency says it all.

I believe that Lee Thomas is up to
the challenge and is an excellent
choice for this job. He deserves our
support not only today but each day
he is in office. As one Member of Con-
gress, I pledge that support and hope
that he will feel free to call upon me
for advice and counsel as often as he
sees fit.

Mr. HUMPHREY. Mr. President, I
rise today to voice my strong support
for the nomination of Lee Thomas to
be the next Administrator of the Envi-
ronmental Protection Agency.

The job of Administrator of the En-
vironmental Protection Agency entails
enormous responsibility. For 15-years,
the American people have looked to
the EPA as our Nation’s most impor-
tant institution to preserve and en-
hance this Nation’s precious environ-
mental resources. It is a responsibility
that I know Mr. Thomas will not take
lightly.

As a member of the Committee on
Environment and Public Works, I have
been extremely impressed with Mr.
Thomas' work over the past 2 years as
the Agency’'s Assistant Administrator
for Solid Waste and Emergency Re-
sponse. In assuming that position, Mr.
Thomas was charged with the enor-
mous task of turning around the Su-
perfund Program which only, 2 years
ago, had been written off as hopelessly
and forever off course. Mr. Thomas
immediately and forcefully plunged
into the task of turning this vital pro-
gram around. In doing so, he displayed
considerable management skills, as
well as his fundamental commitment
to the protection of the environment
and public health.

There is no question that Mr.
Thomas will fill some large shoes. His
predecessor, William Ruckelshaus, re-
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invigorated the Agency with a sense of
purpose, substantially redirected the
course of environmental policy in the
Reagan administration, and perhaps
most importantly, restored the confi-
dence among the American people
that the laws designed to protect
human health and the environment
were being vigorously enforced.

Because Bill Ruckelshaus discharged
his duties with such effectiveness, the
agenda facing Lee Thomas will be sub-
stantially different from that which
faced Mr. Ruckelshaus nearly 2 years
ago.

The Agency is now facing new and
different kinds of challenges—many of
which Mr. Thomas is uniquely quali-
fied to take on. Last year, the Con-
gress passed, the President approved a
reauthorization and expansion of the
Resource Conservation and Recovery
Act. And, this year, we will complete
action on a new and greatly expanded
Superfund Program.

Lee Thomas will also face many of
the same challenges which have faced
his predecessors in that important
office. I speak with great confidence in
suggesting to my colleagues that Mr.
Thomas will take on these duties with
the same skill and ability that he has
displayed throughout his distin-
guished career.

Mr. President, I strongly urge my
colleagues to confirm Lee Thomas as
the next Administrator of the U.S. En-
vironmental Protection Agency.

Mr. GLENN. Mr. President, Lee

Thomas has a long record of public

service at the local, State, and Federal
levels. Recently, he has proven to be
an able and effective manager of com-
plex programs during a difficult
period. I am pleased that the Senate
has moved quickly to confirm Mr.
Thomas so that we can now begin the
critical work ahead in the environ-
ment.

Virtually all the major environmen-
tal statutes including the Clean Water
Act, the Clean Air Act, the Safe Drink-
ing Water Act, and the Superfund are
awaiting action because their funding
authorizations have expired or will do
so in 1985. Continued inaction on
these vital laws not only threatens the
progress we have made in the last
decade, but weakens our ability to
meet the challenges of the future.

I believe that Mr. Thomas can con-
tinue the job of restoring public confi-
dence in the EPA. During his testimo-
ny to the Environment Committee,
Mr. Thomas stated that one of his ob-
jectives was to ensure a strong scientif-
ic and technical base to support pro-
gram decisions. Since 1981, the admin-
istration has slashed EPA’s research
office by 50 percent. This has fore-
stalled valuable research, delayed im-
plementation of some technologies,
and substantially reduced the level of
national scientific expertise available
to address critical issues. Without
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sound scientific data, we not only risk
failure to identify environmental
threats, but we also risk having indus-
try impose costly controls that better
research would have shown to be un-
warranted.

So far only six hazardous waste sites
have been cleaned up under the Su-
perfund Program enacted in 1980. Our
people are understandably alarmed
about the health hazards posed by
toxic chemicals. Ohio has 28 sites now
listed on the National Priority List,
and the citizens of my State are de-
manding a full scale effort to protect
their health and the environment
from the perils of toxic pollutants. I
trust that Mr. Thomas will continue to
aggressively administer this program
as he has since 1983.

I join with my colleagues in endors-
ing Lee Thomas as EPA Administrator
and look forward to working with him
on these vital issues.

Mr. SIMPSON. I am so very sincere-
ly gratified that the Environment and
Public Works Committee has unani-
mously approved the nomination of
Lee Thomas to be EPA Administrator.
In my duties on the Environment
Committee, I have grown to personally
admire Lee and to be most impressed
by his intellect, skills, and his work
product. He does the job.

Lee Thomas has gained a wealth of
administrative experience beginning in
the Office of the Governor of South
Carolina and progressing through the
Federal Emergency Management
Agency and the Environmental Pro-
tection Agency. All of his experience
and expertise is geared toward protec-
tion of public health and the environ-
ment.

President Reagan plans to make the
reauthorization of Superfund one of
his top priorities this year, and I just
can't think of a better person than Lee
Thomas to be the “point man” in that
effort. Congress must act responsibly
during the reauthorization process
and Lee will be right there to cut
through the fear and the guilt and the
emotion that seems to accompany the
consideration of environmental issues
involving hazardous waste.

Last year, the Environment and
Public Works Committee benefited in
significantly great measure by having
Lee at the Superfund markups, where
he could respond with on-the-spot “no
nonsense” advice to me and fellow law-
makers. His good counsel and uncom-
mon degree of common sense was ap-
preciated by all of us on the commit-
tee.

I am pleased that Lee Thomas will
be confirmed today, as he represents
the quintessential public servant. He is
a man of integrity, wisdom, and fore-
thought. He will lead that agency
through his personal strength and—
his ability to consider all facets of a
situation—and he will continue to
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maintain the high morale now so evi-
dent at EPA.

Lee always deals with the facts and
he has become a trusted counselor and
adviser on some very contentious envi-
ronmental issues. And speaking of
trust—he has mine in full measure. I
commend him. I would urge your sup-
port of Lee as he approaches his chal-
lenging new job.

Mr. BYRD. Mr. President, I am
pleased to speak in favor of the nomi-
nation of Mr. Lee Thomas as the new
Administrator of the Environmental
Protection Agency. In his previous po-
sition as head of the Superfund Pro-
gram to clean up abandoned toxic
waste dumps, Mr. Thomas established
a reputation as an excellent Adminis-
trator. Indeed, Mr. Thomas inherited
an unfortunate situation when he first
took over responsibility for the Super-
fund Program. EPA had been through
a scandal involving the administration
of the Superfund Program. It was
largely as a result of Mr. Thomas’' ef-
forts that public confidence in the in-
tegrity of the Superfund Program has
been restored. Based upon his record
of achievement, I think Mr. Thomas
will make an excellent EPA Adminis-
trator.

I have had an opportunity to meet
with Mr. Thomas, and I have found
him to be reasonable and willing to
work with the Congress in addressing
the many difficult environmental
issues which will face the 99th Con-
gress.

I congratulate Mr. Thomas on his
appointment, and I look forward to
working with him.

Mr. DOLE. Mr. President, I would
Jjust like to take a moment to urge my
colleagues to support, with enthusi-
asm, the mnomination of Lee M.
Thomas to be Administrator of the
Environmental Protection Agency. Mr.
Thomas deserves the considerable con-
fidence that President Reagan has
demonstrated in him.

Bill Ruckelshaus did an outstanding
job at EPA, both in improving admin-
istration, dealing with Congress and
with interest groups, and in shoring up
morale at the Agency. Lee Thomas has
been an integral part of the Ruckels-
haus team, and already has shown his
ability and his commitment to the en-
vironment in his management of the
RCRA and Superfund Programs. Su-
perfund is due for reauthorization this
year, and I look forward to working
with Mr. Thomas in putting together a
fiscally sound Hazardous Waste Clean-
up Program to carry through most of
this decade.

Mr. President, prior to his experi-
ence at EPA as Acting Deputy Admin-
istrator, Lee Thomas was Executive
Deputy Director of FEMA, and he has
had considerable experience in State
government in South Carolina, dealing
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with both public safety and criminal
Jjustice in the office of the Governor.

I know that our Senators from
South Carolina, Senator THURMOND
and Senator HoLLINGS, are proud that
a South Carolinian like Lee Thomas
has compiled such an outstanding
record of public service. I am sure they
join me in welcoming the opportunity
to work with Lee in the years ahead.
Finally, let me congratulate Senator
StaFFORD and the Committee on Envi-
ronment and Public Works for expe-
diting action on this important nomi-
nation. There is much to be done at
EPA in 1985, and we can help by get-
ting Lee Thomas and his team in place
right away.

Mr. ABDNOR. Mr. President, I am
pleased to support the nomination of
Lee M. Thomas as Administrator of
the U.S. Environmental Protection
Agency.

As a member of the Committee on
Environment and Public Works, I have
been most impressed with Mr.
Thomas’ performance as Assistant Ad-
ministrator of Solid Waste and Emer-
gency Response. Mr. Thomas has
earned the respect of the committee
and I am confident that we may count
on him to work closely with this body
as we consider the reauthorization of
several significant environmental stat-
utes.

Mr. President, Mr. Thomas knows of
my strong interest in the Asbestos
School Hazard Abatement Act of 1984.
As the author of this program to assist
financially needy school districts in fi-
nancing necessary asbestos abatement
projects, 1 will continue to follow
closely EPA implementation of the
act. Thus far, I have been very pleased
with the way in which the Agency is
moving ahead with this new program.
I have found the region VIII staff, in
addition to the program staff here in
Washington, most helpful in respond-
ing to my questions and concerns.

Mr. President, the conscientious
stewardship of our Nation's natural re-
sources is of vital importance to each
and every one of us. I believe that
President Reagan has made a wise
choice in the nomination of Lee M.
Thomas. I wholeheartedly endorse Mr.
Thomas as the new Administrator of
the Environmental Protection Agency,
and I urge my colleagues to give him
their unanimous support.

Mr. STAFFORD. Mr. President, I
will now suggest the absence of a
quorum until the minority leader can
come to the floor and make any state-
ment he wishes.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BENTSEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER (Mr.
GorToNn). Without objection, it is so
ordered.

Mr. BENTSEN. Mr. President, I am
pleased that we have been able to
move as expeditiously as we have in
considering the nomination of Lee
Thomas as Administrator of the Envi-
ronmental Protection Agency.

It is no secret that the Federal Gov-
ernment has fallen woefully behind in
our efforts relating to the environ-
ment, and there is no time to waste in
getting down to the serious tasks
ahead.

I have known Lee Thomas as a capa-
ble manager of the Superfund, and I
know he did a very good job in han-
dling this important project under less
than perfect circumstances, I have no
doubt that he has the ability to serve
as Administrator.

However, as we pointed out to Mr.
Thomas in hearings before the Envi-
ronment and Public Works Commit-
tee, he has a massive rebuilding effort
before him. Despite efforts to correct
the guestions and complaints over
EPA’s management and intent, the
Agency has not yet regained the
public trust that is necessary for
Progress.

As Members of the Senate are
aware, most of the major environmen-
tal funding authorizations have ex-
pired over the past few years. While
this has not prevented us from enforc-
ing the law or developing and modify-
ing regulations, it is a clear signal that
Congress is facing real difficulties in
attempting to improve environmental
policy.

Much of this is due to the fact that
questions regarding the effectiveness
of EPA to carry out its mandates have
limited the ability of Congress to
enact revisions.

Mr. President, the people of this
Nation have the right to demand a
stable and professional EPA to provide
an unbiased analysis to assess the
issues. Our citizens deserve a safe and
sane environmental policy, our indus-
tries deserve a consistent guideline for
long term planning, and all interest
groups deserve to be heard.

I believe the EPA is moving in the
right direction, and judging from his
past performance and his response to
our questions in committee, I believe
Lee Thomas is the right man to con-
tinue this improvement.

I will vote to conform this nomina-
tion and I urge my colleagues to join
me.

Mr. STAFFORD. Mr. President, I
know of no further speakers who wish
to be heard on the matter of the nomi-
nation of Lee Thomas. That being the
case, Mr. President, I move that the
Senate vote to confirm the nomination
of Lee Thomas, to be Administrator of
the Environmental Protection Agency.

The PRESIDING OFFICER. The
question before the Senate is, Will the
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Senate advise and consent to the nom-
ination of Lee M. Thomas, to be Ad-
ministrator of the Environmetnal Pro-
tection Agency?

The nomination was confirmed.

Mr. STAFFORD. Mr. President, I
move to reconsider the vote by which
the nomination was confirmed.

Mr. BENTSEN. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. STAFFORD. Mr. President, I
ask unanimous consent that the Presi-
dent be immediately notified that the
Senate has given its consent to the
nomination of Lee Thomas.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

LEGISLATIVE SESSION

Mr. STAFFORD. Mr. President, I
ask unanimous consent that the
Senate return to the consideration of
legislative business.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. STAFFORD. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

%he bill clerk proceeded to call the
roll.

Mr. DIXON. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
Kassesauvm). Without objection, it is
so ordered.

S. 433—EMERGENCY FARM
CREDIT ACT

Mr. DIXON. Mr. President, I rise to
introduce the Emergency Farm Credit
Act of 1985.

This bill, Madam President, address-
es an issue that is facing hundreds of
thousands of American farmers this
very month. It deals with an emergen-
cy situation with emergency legisla-
tion that will, without costing the Fed-
eral Government a single cent in addi-
tional spending, enable these farmers
to begin their spring planting next
month.

We are all aware of the crisis facing
American agriculture. Just yesterday,
the Secretary of Agriculture an-
nounced a broadening of the farm
relief program that the administration
devised last fall.

We do not yet know if this adminis-
tration program will stave off the
wave of foreclosures threatening to
engulf farmers, rural banks, and rural
communities across the Nation. What
we do know is that the administra-
tion’s program will do nothing for
those farmers who—because the rural
banks are overextended, because their
Production Credit Associations are lig-
uidated, because they have exhausted
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all of their credit resources—will not
be able to plant this spring.

As any farmer can tell you, if you
cannot plant, if you cannot get a crop
in the ground, you cannot harvest.
Today in farming communities across
the country, thousands upon thou-
sands of farmers will go out of busi-
ness unless they can obtain operating
credit.

What this bill does is very simple.
The nonrecourse loans, which are
made available to farmers of certain
crops at harvest time, provide a means
of relieving the farmer of the necessi-
ty of selling his harvest immediately,
thus stabilizing the market. The
Emergency Farm Credit Act of 1985
would permit an advance of one-third
of this loan, based on his historic
vield, to the farmer before the plants,
rather than when he harvests.

If the farmer doesn’'t plant, the
farmer doesn’t harvest.

These loans would be on the same
basis as the nonrecourse loans already
are. If this were a normal year, the
ASCS would start making them in
September and October, as the crops
were coming in. What this bill does is
to mandate the Secretary of the De-
partment of Agriculture to advance
one-third of this loan now, so that the
farmer can begin planting.

There are three things I must em-
phasize about this bill.

The first is that it does not cost the
Federal Government an additional
cent. If anything, it will save the Gov-
ernment millions of dollars in welfare
and other safety-net payments, should
these farmers be thrown on the wel-
fare rolls because they could not get
their crops in the ground.

The second is that this is a short-
term solution to a short-term problem.
When the Senate returns from recess
later this month, I will introduce legis-
lation to address the larger aspects of
the farm credit crisis.

The third is that this is emergency
legislation. For the larger aspects of
the farm credit crisis we can buy some
breathing space, if we can help the
farmers get their crops in the ground
right now. But spring planting begins
next month. Most farmers would start
getting their operating loans on
March 1, if the credit were available.

We must act now. If the farmer
doesn't plant, the farmer doesn’t har-
vest.

Now, Madam President, I know, that
under our normal procedure, this bill
would be referred to the Agriculture
Committee, of which I am a member,
for consideration. But these are not
normal times. We need quick action. I
would therefore like to request that
this bill be held at the desk.

I would hope that perhaps the ma-
jority leader or one of his representa-
tives would be here in short order but
let me make it perfectly clear that I
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am not trying to do something without
discussing it with him.

The other day, during his usual
press of very heavy business, I ex-
plained to Senator DoLg, that I had a
piece of emergency legislation that I
wanted to introduce before the break
that was directed to the farm credit
problem in America on a short-term
basis only. And since the Presiding Of-
ficer comes from a farm State, the
same as that of the majority leader,
may I say to her that she may remem-
ber that a short time ago, I think a
week ago, a group of State legislators
from all over the Midwest met in Chi-
cago, at which time they talked about
the farm problem in the country and
specifically at quite a great deal of
length about the farm credit problem.

One of the people at that meeting
was a distinguished State senator from
my State, Jerome Joyce, who repre-
sents roughly the Kankakee-Iroquois
County area of my State and parts of
other counties, which is a very, very
important farm section of our State.
Senator Joyce himself farms, as I
recall, over 500 acres of ground, the
usual Illinois erops—corn, beans—and
hogs.

The idea he came up with, which
was well-received by everybody at that
meeting, is the basis for the bill I am
introducing today.

Now obviously this is not a very good
solution, Madam President. And the
Senator from Illinois does not come
here to tell you he has finally found
the answer to the farm credit problem.

But a lot of people believe that for
tens of thousands of farmers in Illi-

nois, Iowa, Kansas, Minnesota, Ne-
braska, and many other places, at least
this will let them put their crops in
the ground, because you cannot get
the money after harvest if you could
not plant in the spring.

As I stated earlier, that is essentially
all that this very simple bill does. The
reason I say this by way of explana-
tion is I told it to the majority leader
vesterday. He was very, very busy and
under a lot of pressure, which I can
deeply appreciate. I know the pressure
on all of us and we know how many
hundredfold that is upon the majority
leader, of whom I am greatly fond.

So I am going to introduce this bill
now. May I say again to the Presiding
Officer and others who are listening
for the majority leader what I would
like to do is keep this bill at the desk
until a time certain after we return—I
understand that will be on February
18—so that the majority leader and
others can contemplate this and see
whether this could receive some fast-
track emergency special treatment.
The problem is now. If the bill is re-
ferred to committee and all of the at-
tendant things that would flow from
that, this bill could be enacted in time.

A figure I read today, Madam Presi-
dent, in one of the major newspapers—
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I cannot recall which one had suggest-
ed that at least 5 percent of small
farmers in America on the American
farms in all our States faced a real
problem that they would not get the
money to put in their crops this
spring.

That is all this is designed to do, is
for a working farmer last year that he
can get money for seed. I do not know
how we solve the problem later on,
Madam President. I have some ideas,
you have some ideas, others in the
Congress, and others in agriculture
generally do.

At this time, I would like to do two
things: introduce this bill, make the
appropriate motion to keep it at the
desk until I can discuss it further with
the majority leader.

The PRESIDING OFFICER. Is
there objection?

Mr. TRIBLE. I reserve the right to
object. Reserving the right to object, I
ask my esteemed colleague to with-
hold that request until we have had a
chance to clear it on this side of the
aisle.

Mr. DIXON. Madam President, I am
delighted in every way to accommo-
date my warm friend from Virginia
and he was not here for my entire re-
marks, but he should understand this
is only done because it is an emergen-
cy. I heard we were going out in a
matter of minutes. This directs a prob-
lem that begins the 1st of March. We
are going to be out for a week. For all
those reasons, I dashed over here. I do
not want to do anything by subter-
fuge. I have talked on a prior occasion
with the majority leader and am de-
lighted to wait until someone can
come to the floor. I want everything to
be aboveboard. But I honestly and sin-
cerely believe that the problem at
hand is massive and serious enough
that we ought to try to devise some-
thing right now to address it in a very
small way—this is only a band-aid—but
in a small way. I am delighted to
accede to any request, and ask we do
that, and wait. I suggest the absence
of a quorum, if that would be the ap-
propriate parliamentary remedy for
the moment, until such time as others
get here.

Has my bill been introduced, Madam
President? I have asked to do that, if I
may. I ask that we do nothing further
until the majority leader gets here.

The PRESIDING OFFICER. Yes.
The Senator from Illinois certainly
has the right to introduce his bill. If
he wishes to suggest the absence of a
quorum——

Mr. DIXON. I do that.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DIXON. I ask unanimous con-
sent that the order for the quorum
call be dispensed with.
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The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DIXON. Madam President, I un-
derstand that I now have agreement
between the majority leader and the
distinguished chairman of the Agricul-
ture Committee to make a request for
unanimous consent to hold this bill at
the desk until the close of business on
Tuesday, February 19.

The PRESIDING OFFICER. Hear-
ing no objection, the bill will be held
at the desk until the close of business
on Tuesday, February 19.

Mr. DIXON. I thank the Chair.

Madam President, I ask unanimous
consent that the text of the bill be
printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the REcoORD, as follows:

S. 433

Be it enacted by the Senate and House of
Represenlatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Emergency Farm
Credit Act of 1985".

Sec. 2. Effective only for the 1985 crops of
wheat, feed grains, upland cotton, rice, and
soybeans, the Agricultural Act of 1949 is
amended by inserting after section 107C (7
U.S.C. 1445b-2) the following new section:

“Sec. 107D. (a) In order to provide vitally
needed assistance to producers of wheat,
feed grains, upland cotton, rice, and soy-
beans, the Secretary shall make available to
producers loans authorized to be made
under section 107B(a), 105B(a), 103(gX1),
101¢iX1), and 201(g), respectively, in ad-
vance of harvest as provided in this section.
Loans made in advance of harvest (advance
loans) under this section may be made only
with respect to the 1985 crop of such com-
modities.

“(b) In order to be eligible to receive an
advance loan for a commodity under this
section, a producer must—

“(1) submit an application for such loan to
the Secretary; and

“(2) have produced during the 1984 crop
year the commodity for which the advance
loan is required.

“teX1) Except as provided in paragraph
(2), the amount of an advance loan made to
a producer of a commodity under this sec-
tion shall equal one-third of the amount of
the loan the Secretary determines the pro-
ducer would otherwise be entitled to receive
for such commodity under a section referred
to in subsection (a).

“(2) The total amount of advanced loans a
producer may receive under this section
may not exceed $50,000.

“(d) The Secretary shall—

*(1) establish and carry out a program to
make advance loans to producers in accord-
ance with this section no later than thirty
days after the date of the enactment of the
Emergency Farm Credit Act of 1985; and

*(2) make or deny an advance loan to a
producer no later than thirty days after re-
ceipt of an application for such loan.”.

Mr. DIXON. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEAHY. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. With-
out objection, it is so ordered.

MARJORIE PALMER

Mr. LEAHY. Madam President, Ver-
monters know about Marjorie Palmer,
who was recently named Vermont
Farm Wife of the Year by the State
Farm Bureau. I think the rest of the
country should know about Marjorie
too.

Marjorie has been operating a maple
sugar operation for more than 40
years. She is a grandmother, and has
been married for 50 years.

And I ask unanimous consent to
enter into the CONGRESSIONAL RECORD
this story about Mrs. Palmer and her
family that appeared in the November
17, 1984 issue of the Burlington Free
Press. It will not take long to discover
that Marjorie Palmer is one sweet Ver-
monter.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

MARJORIE PALMER—FARM WIFE OF THE YEAR
Says SuHe Dipn't DESErvE IT, BUT THE
RECORD SaYs OTHERWISE

(By Maggie Maurice)

HinespUrRG—During World War II sugar
was in short supply and each American was
allotted so many coupons. For Marjorie
Palmer then a resident of Burlington, they
never seemed to stretch far enough for her
family of four. Why not, she pondered, use
that sugarhouse at the Palmer farm?

“How about sugaring?" she said to the
neighboring farm wife.

“Do you know how?”

“No, but I can read.”

That spring in the early 1940s, the two
women tapped 1,400 trees.

Marjorie Palmer, wife of Loren, mother of
three and grandmother of six, has operated
the maple orchard every spring since.

On Nov. 1, she was named 1984 Vermont
Farm Wife of the Year by the state Farm
Bureau.

“Whether at home, at work, at church or
in the community, she is an inspiration to
everyone she meets,” wrote Clark and
Nancy Hinsdale of Charlotte, who nominat-
ed her.

“We are proud of our winner from Chit-
tenden County,” said Helen Lawrence, Farm
Bureau member of Jericho. “She's a hard-
working lady.”

The winner was stunned.

“This whole thing I didn't deserve,” she
said after the announcement was made at
the Vermont Farm Bureau convention at
Lake Morey. “I'm not bashful, but I feel
some of the young ones deserved it more.”

Striving to explain her feelings, she con-
tinued, “I've gotten just as much out of
every volunteer job I've ever had. It's re-
warding to know I can do something and
that some good is coming out of it.”

The Palmers live on the road that con-
nects Dorest Street and Vermont 116. The
gray house up on a knoll has a maple syrup
sign down by the drive, “the only maple
syrup sign on the road,” she says when
giving directions. Although they've always
owned the farm, they didn't move there
until 20 years ago. Her husband is a retired
funeral director.

“Thirty years we owned this place, hired a
farmer and a second man,” she said. “I
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always wanted to live in the country. Final-
ly, I said, ‘'no one else is moving in here. I'm
moving in." ™

The farmhouse has a long living room
with windows looking out on Camel's Hump.
The hall closet is stacked with Palmer's
Maple Syrup. The 12 cats run and cavort
outside (only Bigfoot is allowed in the
house). Evidence of projects is everywhere.
A gallon jar beside her chair holds nuts she
is wiring for the church bazaar. The dining
room is strung with dried herbs and flowers.

“I have some favorite napkins that say,
‘The house is & mess but it's better than it
usually is' ** she has a big garden and has, at
one time or another, raised pigs, sheep and
calves, the maple syrup business is never
completely forgotten. In the. kitchen,
there’s Indian Sugar (“awfully good on hot
cereal”), maple cream ("I use that to frost
doughnuts,”) and a tin of maple candies ("I
need to make some more™).

We urged her to tell us about the early
years.

*“We had a white horse, bought a sled just
big enough for four milk cans. That's how
we did it the first year. One would collect,
the other boil,” she said. “We went to Jim
Marvin and Fred Taylor at UVM for advice.

“Then, I used mostly buckets, When I
first sugared, I didn't tap that many trees.
The people at the farm let me know when it
was running. I had a snowmobile a number
of years, went up to the sugarhouse in that.
]{:’s always been a fun thing for me. I enjoy
it.

“How many days does the season run?
Sometimes it's short and concentrated,
others a little bit here, there. Mother
Nature decides,” she said.

Until 1972, she used wood for the stove
and boiled all night by lantern.

“It’s slower, wood is. We never boiled till
more than midnight last year,” she said.
But then she built the sugarhouse down on
the road, and added electricity and oil. The
sign on the front says “Palmer's.” Another
sign on the door adds, “I live the fourth
house toward Hinesburg.”

No more buckets now. Before the sap
starts running, she checks out the lines.

Last summer the Palmers had their 50th
wedding anniversary. Their children, Lorelei
Kjelleren of Wilmington, Del., Loren
(Tinker) Palmer, who lives behind the su-
garhouse up the hill, and David, who runs
the main farm, wanted to give them a party.

“1 said, ‘we got more doodads and junk
than we can ever get rid of, we don’t need a
party,” but they did anyway,” she said.
“They had a party at camp and ask people
to bring pictures that would remind us of
the way we were involved with the family.
They were on display on the porch. Since
then, we've looked at them over and over
again.”

Much has changed since the early days of
the white horse and the sled. Syrup was $3 a
gallon that first year; it's now $18. The old
sugarhouse up the hill is in disrepair, even
the smokestack is down. Somebody tore the
door down, someone else shot out the win-
dows. As far as Palmer is concerned, it's pic-
turesque but that's all.

“Everybody has good times and sad ones,”
she said. “I walk up in the woods and think
how lucky I am. When you're busy, you
forget your aches and pains.

“The Lord has been good to us. My grand-
mother used to say, ‘I can’t leave you a lot
of money but I can leave you good blood.
Now keep it that way.""”




February 7, 1985

The last we saw, she was sweeping snow
off the porch. Keeping it that way, just like
her grandmother said.

LEE KAYHART

Mr. LEAHY. Madam President, I
would like to share with my fellow
Senators one of the greatest illustra-
tions of individual courage and perse-
verance that I have ever witnessed in
my native State of Vermont.

Let me tell you about Lee Kayhart,
a 36-year-old farmer from West Ad-
dison and father of three children.

Lee lost both his arms in a farm acci-
dent about a year ago, and spent 3
months in a Boston hospital while doc-
tors tried unsuccessfully to graft the
limbs back on his body. Today, Lee
and his wife Pat and the children are
operating the 140-acre farm along the
Lake Champlain shore.

Lee does some things with his teeth
and feet that he used to accomplish
with strong arms and hands. But he
goes about his chores with an air of a
man who feels happy just being alive.

On January 6, 1985, my home town
newspaper, the Burlington Free Press,
printed a story in its magazine section
about this plucky Vermonter and his
family.

If you would like to read more about
a Vermonter that I am proud to know,
I will send you the article.

It should serve as an inspiration to
all of us. Residents of your States will
be inspired by the accomplishments of
this Vermonter, and his loving family.

GEORGE TAMES

Mr. LEAHY. Madam President, for
years there has been a debate whether
photography is an art form. Because
of people like Ansel Adams and Henri
Cartier-Bresson, people tend to realize
photography can be an art form.

My good friend George Tames has
proven photography is an art—in the
hands of an artist. He is truly an artist
recognized as such by people through-
out the world.

So all can share the pride photogra-
phers feel about this unique person I
ask unanimous consent that an article
written about George Tames from the
New York Times Sunday Magazine be
included in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the New York Times Magazine, Oct.
14, 1984)
IMAGES
(By Francis X. Clines)

Long before George Tames aimed a
camera, he first saw light idealized on the
face of Franklin Delano Roosevelt. As a
growing boy, he was ordered by his mother,
Athena, a member of the Greek Orthodox
faith, to light the night candle by the icon
stand, where images of the Virgin Mother,
St. George and St. Luke kept watch over the
family. “One night, St. Luke was gone and
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Roosevelt was in his place,” Tames recalls.
“It was the Depression, and Roosevelt had
become a saint.”

Seven years later, at the age of 21, Tames,
equipped with a 10th-grade education and a
clear eye, finally saw Roosevelt’s face in the
flesh. For Time magazine, Tames took his
first photographs of the President, trying to
spare the tired leader some of the harshness
of raw light and give him back that icon
glow. “I had his declining years,” Tames
says, “from 1940 until his death, and in my
mind he's still one of the saints. I always
made sure he was in the right light."

Since that first exposure to the Oval
Office more than four decades ago, George
Tames has been adjusting the lighting on
Presidents; his work spans 11 Presidential
terms. “He's the champion,” says Cornell
Capa, a former Life photographer and direc-
tor of the International Center of Photogra-
phy. “He has had the crown for 40 years,
and that's a long time to remain a champi-
on.” Tames joined The New York Times in
1945, and, over the years, the hallmark of
his photography has been his ability to cap-
ture the intimate, unguarded moments that
reveal the character of life in the capital. In
this campaign season, so heavily influenced
by media managers and contrived spontanei-
ty, Tames's pictures of the powerful are re-
freshingly accessible. “He earned every-
body's trust,” says Capa, who covered Wash-
ington for a time himself. “He could just
walk into somebody's office, say "Hi,’ and
get the best picture. He beats everybody."”

Tames admits he has been kindly toward
all the Presidents he has photographed. “I
owe that to the office, but I also owe that to
the man,” he says. The notion that the
artist has an obligation to both the office
and the subject summarizes Tames's
method. He needs to see the humanity
within the people of power before they can
be convincingly photographed.

Undoubtedly, this perspective is related to
his origin in Washington as the son of
Greek-Albanian parents, one of seven chil-
dren supported by a religious mother and an
industrious father who hawked wares from
a pushcart.

In a city of blimp-size egos, George Tames
has remained unaffected, a natural. This is
reflected in his most dramatic pictures of
politicians. The power of his photographs,
such as the one of John F. Kennedy leaning
into the White House office shadows while
working at “The Loneliest Job in the
World,” comes from patient watching, not
melodramatic conjuring. In the case of the
Kennedy picture, Tames, on duty in the
White House, had observed that the Presi-
dent always left the doors to his office open
and that, because of his injured back, Ken-
nedy frequently worked standing up.

“I looked in and saw him standing and
leaning forward over the table, with his
weight on his arms while he read some-
thing,” Tames recalls. “I went in and took
two pictures that I deliberately underex-
posed. I wanted the blackness, the mood
that I saw with my eye.” As it turned out,
what Kennedy was reading was the editorial
page of Tames's own newspaper, and the
President was frowning deeply. The impact
of Tames's unposed picture is stunning and
complex.

“1 was trained in the Speed Graphic days,
when you only had one frame,"” he says, ap-
preciating the old knack of going after a
single picture rather than rapidly spray-
shooting exposures as is done today. "It was
like the muzzleloading gun; if you missed it,
your one shot was gone."”
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Working with little margin for error,
Tames developed small tricks that have sur-
vived well into the modern era. He noticed,
for example, that President Dwight D. Ei-
senhower had a slight hearing problem. If
Tames mumbled to him, Eisenhower would
react with a scowl of curiosity that skewed
his cherubiec smile into something especially
revealing. “Ike would give that great sur-
prised look and ask, ‘What?’ and, bang, I'd
have the picture,” Tames says, laughing.

During Watergate, when it was hard for
many people in Washington to smile, Tames
stumbled on a foolproof line. He would sidle
up and whisper conspiratorially to a subject,
“Would you mind if I took your picture with
the very same camera I used to photograph
Nixon?"

“They always smiled or laughed,” the
photographer recalls. “It was a ridiculous
question, but it was just what they needed
to hear.”

Tames has made an art of disrupting the
city's craving to stage-manage events. A
1961 “photo opportunity” with Vice Presi-
dent Nixon and a birthday cake was routine
and lifeless to Tames's eye until he saw the
smoke rise from the extinguished candles.
“I popped it fast. That smoke had made
something intimate of something ordinary.”

One day every year photographers used to
be invited to record the members of the Su-
preme Court robed and seated like manne-
quins. Tames decided to take a picture
before they put on their masks, while the
justices were chatting and smoking, waiting
for the official picture. The result is disarm-
ingly human.

“You've got to have your confidence,” he
explains of such singular moments. “You
have to be on it. Otherwise you linger
behind the action.”

Over the years, Tames has discovered the
difference between photographing politi-
cians and taking pictures of his grandchil-
dren. “Egos,” he says. “You've got to bring
out the egos of the powerful to make it be-
lievable, let them be what they are.” Tames
uses his liens chivalrously, taking particular
care with lighting when he photographs
women, for example, seeking a high light
that will shadow the neck. He worries less
about giving men a weathered look. But of
all his subjects, he says: “They're human
first, before anything else.”

Tames's empathy might be traced in part
to President Harry S. Truman, who, almost
40 years ago, freed the half-dozen news pho-
tographers who covered the White House
then from the cramped room, dubbed “‘the
doghouse,” that served as their office.
“There was no TV, no newsreel cameras
around there then, and when Truman
toured the White House one day and saw us
there he became very upset,” Tames recalls.
“You know, he had a thing about the under-
dog, and he said, ‘They're coming out of
there and coming in my office like everyone
else from now on.” Truman made firstclass
citizens of us.”

Perhaps it was gratitude on the part of
the photographers that caused Truman's
smiling face to appear so often before Amer-
ica. In turn, Truman expected object loyal-
ty; he would call in “his"” photographers to
snap practically anything he demanded. Ac-
cording to Tames, he even chewed them out
once when they balked at photographing an
old World War I cronie who had no news
value but whom Truman hoped to sneak
into the daily prints.

Tames has the ability to reproduce the
mannerisms of his favorite subjects, and one
of his most poignant depictions is of the




2084

moment he asked Truman what he did
alone in the Oval Office when things got
quiet or boring. “'I do this,”” he says
Truman replied, taking a stack of photo-
graphs from a drawer and putting his signa-
ture on, one by one.

The pleasure of talking to Truman rein-
forced Tames's ideas about power being re-
vealed through the commonplace. “Once 1
told him I had just come from the United
Nations,” Tames remembers, smiling at the
image of the President suddenly treating
him like the Secretary of State. “Old
Truman leans back and says, ‘Tell me, what
the hell is going on up there?' " At the
United Nations, Tames had first seen televi-
sion used to cover a news event live, and he
told Truman changes were in store for poli-
ticians. “Truman said, ‘I can remember
when a good politician had to be 75 percent
ability and 25 percent actor, but I can well
see the day when thece of stronger author-
ity. “I learned that trick from Nixon,” Ken-
nedy told Tames, smiling.

Lyndon B. Johnson had a pharaoh's appe-
tite for chiseling away at the edifice of the
Presidency. "My God, his eye was on the
sparrow. He knew everything that was going
on, and detail did him in."” Johnson would
use the occasion of a handshake to get him-
self in position to be photographed from his
best side, and he personally gleaned from
each day’s batch of photographs favorable
ones to put in the Presidential archives. “He
was working on his place in history every
day, and a picture that didn't quite show
him in the right way was as important to
him as whether we bombed Vietnam."

As a photographer, Tames talks with am-
bivalence about controlling his emotions
when covering some news events. His own
tears don't help. “I had to stop what I was
doing at Kennedy’'s funeral. I could not
see.” When an entire convention, after
nominating Jimmy Carter for President,
joined hands to sing “We Shall Overcome,"”
Tames figured there was no harm in putting
his camera aside to join briefly in the chain
of humanity. Another hymn, ‘“Jacob’s
Ladder,” can make him dizzy with the
memory of a night covering Martin Luther
King Jr. down Scuth.

“¥You see pictures every day, all the time,”
Tames says, as if his eye roves humanity
constantly. “You watch light as it plays on
people’s faces. You know when the picture's
there.”

Some politicians seem to know a photog-
rapher’s business as if it were their own.
Nixon, he remembers, would take a gquiet
cue from the photo gallery and call over a
nervous witness during anti-Communist
hearings for a conference. Thus, he would
compose that closeup picture that would
make the front page. “"He wanted to be one
of the boys very badly,” Tames says, “but 1
always had the feeling he tried too hard.”

George Tames has a way of focusing
events down to the level he needs to see, the
human scale. “My father always told me
that if you have just a single piece of silver,
you can never feel poor in this world,” he
says, recalling the final photo he took of
Vice President Spiro T. Agnew on Oect. 10,
1973, the day he resigned in disgrace. “I
stopped on the way there and got a silver
dollar, and when we shook hands I smiled
and palmed it to him and he understood. 1
was not forgiving him, no no. But this was
another human being,” George Tames says.

Mr. LEAHY. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOLE. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

DIRECTION OF SENATE LEGAL
COUNSEL IN CERTAIN MATTERS

Mr. DOLE. Madam President, I send
to the desk a resolution on behalf of
myself and the distinguished minority
leader [Mr. Byrp] and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The
resolution will be stated by title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 69) to direct the
Senate Legal Counsel to represent Senator
Riegle and Senator Levin in Lawrence
Jasper & Family U.S.A. v. Federal Nalional
Mortgage Association, et al., Civil Action No.
83-2896DT.

The PRESIDING OFFICER. Is
there objection to the present consid-
eration of the resolution?

There being no objection, the Senate
proceeded to consider the resolution.

Mr. DOLE. Madam President, this
resolution would direct the Senate
legal counsel to provide representation
for Senator RIEGLE and Senator LEVIN
in response to subpoenas from the
plaintiff in the case of Lawrence
Jasper & Family U.S.A. versus Federal
National Mortgage Association. This
case is pending in the U.S. District
Court for the Eastern District of
Michigan and concerns the plaintiff’s
claim of housing discrimination
against the Federal National Mortgage
Association and a private mortgage
company. Senators RIEGLE and LEVIN
had received requests from the plain-
tiff for casework assistance prior to
the commencement of this matter in
the courts. The subpoenas seek both
documents and testimony. If it is nec-
essary to provide testimony, it is likely
that this might be given by members
of the Senators’ staffs. Therefore, this
resolution would authorize Senators
RiecLe and LeviN and members of
their staffs to produce documents and
testify, if necessary, and would direct
the Senate legal counsel to represent
them and to assert any Senate privi-

leges.

The PRESIDING OFFICER. The
question is on agreeing to the resolu-
tion.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble, is
as follows:

69) was

S. Res. 69
Whereas, the case of Lawrence Jasper &
Family U.S.A. v. Federal National Mortgage
Association, et al, Civil Action No. 83-
2896DT, is pending in the United States Dis-
trict Court for the Eastern District of
Michigan;
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Whereas, plaintiff has served trial subpoe-
nas for testimony and documents on Sena-
tors Donald W. Riegle, Jr., and Carl Levin;

Whereas, these subpoenas may be answer-
able by members of Senator Riegle's and
Senator Levin's staffs;

Whereas, pursuant to section 703(a) and
T04(a) of the Ethics in Government Act of
1978, 2 U.S.C. 288b(a) and 288c(a) (1982),
the Senate may direct its counsel to repre-
sent members and employees of the Senate
in civil actions relating to their official re-
sponsibilities;

Whereas, by the privileges of the Senate
of the United States and Rule XI of the
Standing Rules of the Senate, no evidence
under the control or in the possession of the
Senate can, by the judicial process, be taken
from such control or possession but by per-
mission of the Senate;

Whereas, when it appears that testimony
of a member or an employee of the Senate
is needful for use in any court for the pro-
motion of justice, the Senate will take such
action as will promote the ends of justice
consistently with the privileges and rights
of the Senate: Now, therefore, be it

Resolved, That the Senate Legal Counsel
is directed to represent Senator Riegle, Sen-
ator Levin and members of their respective
staffs in the case of Lawrence Jasper &
Family U.S.A. v. Federal National Mortgage
Association, et al

Sec. 2. That Senator Riegle and Senator
Levin and members of their respective staffs
whom they may designate are authorized to
testify and to produce documents in the
case of Lawrence Jasper & Family U.S.A. v.
Federal National Mortgage Association, et
al., except when the Senators’ attendance at
the Senate is necessary for the performance
of their legislative duties, and except con-
cerning matters that they and the Senate
Legal Counsel or his representative deter-
mine are privileged from disclosure.

ORDER FOR PRINTING OF
STAFFORD AMENDMENT

Mr. DOLE. Madam President, I ask
unanimous consent that amendment
No. 7, offered by the Senator from
Vermont [Mr. StarrForp], be printed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ORDER OF BUSINESS

Mr. DOLE. Madam President, does
the distinguished Senator from Hawaii
wish the floor?

Mr. MATSUNAGA. Yes,
President.

Mr. DOLE. Madam President, I yield
the floor to the Senator from Hawaii
[Mr. MATSUNAGA]L.

The PRESIDING OFFICER. The
Senator from Hawaii.

Madam

OUR NEXT FRONTIER IS IN
SPACE

Mr. MATSUNAGA. Madam Presi-
dent, last night, in his State of the
Union Address, President Reagan re-
called that “Proverbs tell us that with-
out a vision the people perish.” In this
inspiring context, the President went
on to declare his intention to “push on
to new possibilities not only on Earth
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but on the next frontier in space.” I
wholeheartedly applaud those words
and the expansive sentiments they ex-
press.

It is in the same spirit that for the
past 2'2 years I have been advancing
legislation meant to develop policies
that recognize the new realities, the
extraordinary new possibilities,
opened to us by the space age. In my
continuing effort, Madam President,
yvesterday, I reintroduced a joint reso-
lution, Senate Joint Resolution 46, co-
sponsored by a bipartisan group of
three Democrats and three Republi-
cans, as an incremental step forward.
The resolution introduced yesterday
pertains to a distant planet that has
fascinated the human species since our
earliest ancestors first contemplated
the heavens—Mars.

Some of my colleagues may wonder:
Has the Senator from Hawaii lost his
senses? Here the U.S. Senate convenes
to address a veritable avalanche of
pressing issues, and the Senator from
Hawaii talks about Mars?

But Madam President, I believe we
also have a duty to try to see beyond
the cascading issues that engulf us
daily, even while we are considering
them. No one likes to be called a reac-
tionary, but if we simply react to prob-
lems as they occur, what else are we?
Too often, it seems harried policymak-
ers only have time to consider the
future when it has nothing to offer be-
cause the encroaching present has al-
ready violated its potential.

I do not accept that, Madam Presi-
dent. I do not believe the American
people sent us legislators here only to
respond to their immediate needs. I
believe our constituents also hope that
some day, perhaps, we will respond to

their aspirations as well, and not
merely by concluding our speeches
with misty visions borrowed from
greeting cards or uplifting quotes from
folklore. The future is neither nostal-
gia nor a dream but an unfolding con-
crete reality, filled with promise,
meant to be acted upon pragmatically
now, with intelligence and imagina-
tion, by those of us who are entrusted
with the responsibilities of govern-
ment.

As the preambular clauses in Senate
Joint Resolution 46 indicate, the pros-
pect of another costly and wasteful
space race with the Russians is any-
thing but science fiction. At a Senate
Foreign Relations Committee hearing
last September 13, a panel of U.S.
space scientists testified unanimously
that the Russians were going to Mars,
perhaps as early as the 1990's. The evi-
dence is convincing. The Soviets’
record-setting achievements in long
duration flight—nearly 8 months,
most recently—can only be justified as
preparation for an interplanetary mis-
sion, since space stations, including
the one we are planning, are most effi-
ciently serviced by rotating crews;
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whereas missions to the Moon can be
completed in a few days. Similarly, the
heavy-lift launch vehicle the Soviets
are developing, which vastly exceeds
our capabilities, is a requisite building
block for manned interplanetary ex-
ploration. Other indications, including
an already-scheduled unmanned mis-
sion to the Mars moon Phobos, plans
for high-powered nuclear rocket en-
gines, and numerous other activities
and pronouncements by officials of
the Soviet Government, point in the
same direction. Are we setting our-
selves up for another sputnik? Many
experts believe so.

We can, of course, wait characteristi-
cally until the last minute, then
launch a crash program to beat the
Soviets to Mars, at stupendous cost.
And after that, Neptune? Pluto? The
next galaxy? Even in the context of
our self-perpetuating “‘real world"” we
cannot anticipate racing the Soviets
into a cosmic infinity.

As the space age unfolds, it is gener-
ating new realities and new opportuni-
ties, unlike any heretofore imaginable.
Cosmic is no metaphor out there. Only
fantasists talk about riding through
space, planting flags and defending
trade routes with rocket ships. Real-
ists recognize that the sheer immensi-
ty of space generates requirements for
survival that, ultimately, will force the
superpowers to cooperate. At a certain
point, anything other than interna-
tional exploration of the cosmos from
our tiny planet will cease to make any
sense at all. In our intense absorption
with events of the moment, we have
failed to recognize how close to that
point we really are.

But before we can reach it, we must
develop policies that respond to the
unfolding realities of the space age,
that move out to meet it on its own
uniquely promising terms. Without
such policies, earthbound civilization
can only wind up recoiling upon itself.
It is not often remarked, Mr. Presi-
dent, that the space weapons systems
currently under development will
reach scarcely above the atmosphere.
Regardless of their merits, those sys-
tems are irrelevant to the challenge of
space exploration. For that compelling
reason alone, it is in our interest to de-
velop a separate track for internation-
al space exploration, even as we nego-
tiate with the Soviets at Geneva and
strengthen our defenses at home. It
would permit us to test a new context
for political action without letting
down our guard in the context which
currently prevails. As it happens, the
planet Mars offers an initial guiding
step in that direction.

Toward the end of this decade, an
unusual convergence in space explora-
tion will occur. In 1988, the U.S.S.R.
will launch an unmanned scientific
mission to the Mars moon Phobos. In
1990, the United States will launch its
Mars geochemical/climatology orbiter.
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It makes no sense not to coordinate
the two scheduled missions, so as to
insure maximum scientific return.
But, due to long leadtimes for such ac-
tivities, meaningful cooperation
cannot be achieved unless action is
taken within the next few months.
Senate Joint Resolution 46 proposes
that the President direct the Adminis-
trator of NASA to explore the oppor-
tunities for coordinating the two Mars
missions while there is still time, in
the context of the administration’s
committed effort to renew the U.S.-
U.S.S.R. space cooperation agreement
in accordance with legislation the
President signed last October 30. Due
to the time sensitiveness and the tech-
nical complexities involved, it is entire-
ly fitting that NASA take on this re-
sponsibility, in consultation with the
Department of State. Coordinating
the 1988 and 1990 Mars missions—
which would require no technology
transfer on either side—represents an
opportunity that deserves the highest
priority. Among other things, it could
open the way to a wider range of coop-
erative activities in other areas of
space science, such as solar-terrestrial
physics, astrophysics and plasma phys-
ics. And, of course, it would set the
stage for further collaboration in the
exploration of Mars.

With the preceding in mind, Senate
Joint Resolution 46 also proposes that
NASA prepare a report examining the
opportunities for joint East-West
Mars-related activities, including an
unmanned sample return and all other
activities that might contribute to an
international manned mission to Mars,
perhaps at the turn of the century. I
should point out that Mars contingen-
cy planning is nothing new at NASA.
Senate Joint Resolution 46 notes that
the orginal target of American space
planners was the planet Mars—not the
Moon, which the White House decided
upon for political reasons—and that
Mars was subsequently advanced as a
logical followup to the Apollo Moon
Program, but this time it was rejected
for budgetary reasons. Designs for
Mars missions have been percolating
on NASA's backburners for 25 years. I
understand that even now NASA may
be gearing up for yet another manned
Mars mission study, in keeping with
the President’s admirable intention to
establish goals beyond the space sta-
tion that “will carry us well into the
next century.” In effect, Senate Joint
Resolution 46 suggests that such a
study also encompass the possibilities
for international cooperation, so we
can at least consider that option
alongside the alternative of an absurd-
ly wasteful U.S.-U.S.S.R. race to Mars,
while we still have a choice.

In sum, Madam President, my reso-
lution does two things. On the one
hand, it urges policymakers to exploit
an immediate opportunity for space
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cooperation. On the other hand, it
casts that opportunity in the context
of requirements generated by an
almost unimaginably expansive new
age which promises to render many as-
pects of current thought and action
obsolete, if we manage to keep human
civilization intact long enough to enter
it. I hope we will devote greater con-
sideration to devising ways to take ad-
vantage of those uniquely promising
opportunities on the horizon, even as
we now stand on the brink. If success-
ful, we will earn the gratitude of
future generations—indeed, of whole
new worlds.

Madam President, we can only con-
clude that the U.S. Congress has a
duty to include in its deliberations the
joint cooperative exploration of space,
beginning with the planet Mars.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOLE. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

AGREEMENT ON CLASS A
COMMITTEES

Mr. DOLE. Madam President, I just
wanted to announce—and I have the
concurrence of the distinguished mi-
nority leader, Senator BYyrp—that we

think we have reached an agreement
on class A committees. There would be
a 214 base, 115 Republican slots and 99
Democrat slots. I am not now prepared
to announce the ratios, but I thank
my distinguished colleague, Senator
Byrp, and others on the Democratic
Steering Committee as well as Senator
MAaTTINGLY, the chairman of the Com-
mittee on Committees, Senator
QuAYLE, Senator CHAFEE, and others
on our side. It is our hope that we can
approve the resolution on committees
on February 19. It is fair to say that
this solution is not entirely satisfac-
tory to either side, but it is one that
has been arrived at after a number of
meetings by Republicans and Demo-
crats. Again I thank my distinguished
colleague from Georgia [Mr. MATTING-
LY], who has spent I do not know how
many hours trying to work this out,
and the distinguished minority leader,
Senator BYRD.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HELMS. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.
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IRAN: A TERRORIST STATE

Mr. HELMS. Madam President, a
few days ago President Reagan warned
of a new danger facing the free world
in Central America. According to
President Reagan—and I fully agree
with him—that danger is being fueled
by the support for the Sandinista dic-
tatorship in Nicaragua by the Kho-
meini dictatorship in Iran.

The American people should be
greatful to President Reagan for his
forthright warning about the dangers
to all of us in the free world posed by
the Khomeini regime. In 1983, the De-
partment of State described Kho-
meini’s so-called Islamic Republic as a
terrorist state. Iran’s subsequent ac-
tions have only served to confirm the
accuracy of that description.

Recently, the Times of London
broke a story detailing the establish-
ment of a special military unit in Iran
to recruit and to train suicide squads
for terrorist missions outside of Iran.
The French weekly magazine VSD
published in Paris last fall published a
major exposé of the inner workings of
this type of terrorist structure that
Khomeini is creating.

Madam President, I ask unanimous
consent that the article from the
Times of London of January 16, 1984
entitled “Khomeini Approves Suicide
Hit Squad” be printed in the RECORD
at the end of my remarks as exhibit 1.

The PRESIDING OFFICER. With-
out objection it is so ordered.

(See exhibit 1.)

Mr. HELMS. Madam President, I ask
unanimous consent that a translation
of the top secret Iranian document
quoted by the Times of London be
printed in the Recorp at the end of
my remarks as exhibit 2.

The PRESIDING OFFICER. With-
out objection it is so ordered.

(See exhibit 2.)

Mr. HELMS. Madam President, I ask
unanimous consent that the article
from the French weekly VSD by Phi-
lippe Bernet entitled “Two Billion
Francs in Arms For Khomeini” be
printed in the ReEcorp at the end of
my remarks as exhibit 3.

The PRESIDING OFFICER. With-
out objection it is so ordered.

(See exhibit 3.)

ExXHIBIT 1
KHOMEINI APPROVES SulcipE HiT-Squap
(By Our Foreign Staff)

Iran has set up a special military unit to
recruit and train suicide squads to carry out
terrorist operations in countries opposed to
Ayatollah Khomeini's Islamic republic, ac-
cording to documents obtained by an Irani-
an opposition movement and supplied to
The Times.

Saudi Arabia, Kuwait, the United Arab
Emirates, Jordan and France are named as
prime targets of the unit, which is called
the “independent brigade of irregular war-
fare in enemy territories”.

A leading figure behind the creation of
the new unit is said to be Mr. Husain
Musawi, leader of the Islamic Jihad organi-
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zation, which has claimed responsibility for
suicide attacks in the past three years on
American and French establishments in
Beirut and Kuwait.

According to the documents, the second-
ment is being requested of specialized mili-
tary instructors who should be under 30
years old, preferably bachelors and who
;must be completely committed to martyr-

om".

One of the documents is an invitation,
dated May 19, 1984, from the Minister of Is-
lamic Guidance, Ayatollah Muhammad
Khatami, to 12 ministers, military com-
manders, heads of department and Ayatol-
lah Baqer Hakim, a pro-Iranian Iragi Shiite
clergyman who leads the self-styled Su-
preme Assembly of the Islamic Revolution
of Iraq in Iran, to attend a meeting at Aya-
tollah Khatami's office a week later.

The second document purports to be min-
utes of the meeting, though it only records
the introductory speeches of the ayatollah
and a mysterious figure referred to by the
code name of Mirhashem.

“All your eminences here are fully ac-
quainted with his face,” Ayatollah Khatami
said in the minutes, “but for the sake of
prudence, let us refer to him as brother Mir-
hashem.”

A spokesman for the London office of Dr.
Shahpur Bakhtiar, the former Iranian
prime minister, whose National Movement
of the Iranian Resistance has acquired the
documents, said the mystery man was Mr.
Musawi.

He is Iranian by upbringing and national-
ity, though he has for some time been based
in northern Lebanon.

Ayatollah Khatami said he and Mirha-
shem first took their plans for the suicide
squads to Ayatollah Khomeini on May 14
and gained his approval Iimmediately.
“Whatever is necessary to destroy them
must be done,” Ayotallah Khomeini is re-
ported to have said.

Ayatollah Khatami added that the plans,
to be examined later by the meeting, were
more than 200 pages long. Perhaps this, to-
gether with Ayatollah Khomeini’s alleged
approval of it, explains why the minutes do
not contain any suggested amendments
from the others present, though they in-
cluded the Minister of Foreign Affairs, or
one of his senior aides, and all the top com-
manders of the armed forces.

According to the Ayatollah, the unit was
to be built around the nucleus of “a few
groups of 10 to 20 people each who are cur-
rently serving in Labanon”. Though official-
ly a secret branch of the Revolutionary
Guards or one of the other armed forces,
“to avoid any legal difficulties” it would act
independently and report directly to the Su-
preme Commander, Ayatollah Khomeini.

The meeting was then briefed by Mirha-
shem, who referred to the Lebanese groups
under his command as being “known to the
outside world as suicide groups”. He said his
organization had been ‘“assisted by five
Muslim brothers of occupied Palestine who
have for many years served in the army of
the occupiers of Jerusalem and who will be
making all their knowledge available to us'.

Mirhashem complained, however, that the
increased vigilance of the Arab countries in
the region, and the inadequacy of the mili-
tary training of his men had rendered Iran
unable to topple the government’'s opposed
to it “except by blows brought to bear from
within”.

He requested that specialized instructors
from the armed forces be seconded to his or-
ganizations by July 1, and some 1,500 to
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2,000 men under 30 and preferably bache-
lors, be introduced by July 23. “They must
be completely committed to martyrdom.”

He also requested cooperation from the
Foreign Ministry to send abroad, in the
guise of military attachés, his intelligence
agents. Other requests included a secure,
isolated base for training the men, and fa-
cilities for teaching them to pilot light air-
craft and naval vessels,

Mirhashem enumerated his targets as a
first tier of Saudi Arabia, Kuwait, the
United Arab Emirates and Bahrain, a
second tier of Jordan, and the third tier of
France and “‘any other countries that might
oppose the Islamic Republic.”

He said it would take at least until the
next summer before his men would be able
to go into action, and he feared the possibil-
ity of a lull in their activities in the mean-
time.

EXHIBIT 2
ToP SECRET

Subject: Creation of an independent bri-
gade for carrying out unconventional war-
fare in enemy territory.

In the process of obeying the orders of His
Eminence ... Ayatollah Imam Khomeini
. .., the great leader of our revolution, and
the founder of the Islamic Republic, which
were given in handwriting, I would be
pleased if you attended a meeting at the
building of the Ministry of Islamic Guid-
ance on 5/3/1363 (26 May 1984) at 1600
hours. Should Your Excellencies presence
for some reason not be possible, then one of
vour deputies or, otherwise, one of your
senior responsible staff with full powers of
authority on your behalf should attend the
meeting, and his name, qualifications and
title should be relayed 48 hours before the
meeting.

Signed on behalf of the Minister of Na-
tional Guidance.

Seyed Mohammed Khatami.

List of recipients of the memorandum

Chief of the Joint Staff of the Islamic Re-
public Armed Forces.

Representative of the Iman in the Su-
preme Defence Council.

Commander of the Revolutionary Guards
of the Islamic Republic.

Commander of the Ground Forces of the
Islamic Republic.

Commander of the Air Force of the Islam-
ic Republic.

Commander of the Navy of the Islamic
Republic.

Chief of the G2 Section of the Joint
Chiefs of Staff.

Chiefs of the Political-Ideological Offices
of the various forces.

Chiefs of the Islamic Committees (Head
of the combattant clergy organisation).

The Representative of the Iman in Haj.

Minister for Foreign Affairs of the Islamic
Republic.

Hojat-Ol-Islam, Mohammed Baquir
Hakim (Islamic Revolution of our brother
country, Iraq).

Official proceedings concerning the creation
of an independent brigade for carrying
out unconventional warfare in enemy
territory

The meeting commenced with the speech
of His Eminence, Ayatollah Khatami, the
Minister of Islamic Guidance, who said the
following:

“In the name of God, the Merciful, the
Compassionate, dear Brothers, 1 wish to
welcome you on behalf of the International
Islamic Movements Organisation, and to ex-
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plain in brief why this meeting has been
called. On 24th of “Ordibehesht”, I, accom-
panied by the Head of this movement (Is-
lamic World Organisation) were received by
our beloved leader to whom we presented
our progress report. His Eminence, the
Iman, expressed dissatisfaction with the be-
haviour of the leaders of the sheikdoms of
the Persian Gulf and of the Saudi regime.
Of course, he was not pleased either with
others who pretend to be leaders of Islamic
nations. After moments of silence which
were evidence of his deepfelt anxiety and
dissatisfaction, His Eminence in his usual
style of firmness concerning all living mat-
ters made certain comments which are as
follows:

“From the beginning of the revolution, we
have had many enemies, but our expecta-
tions from Muslims was something else. Un-
fortunately, all the rulers of Islamic coun-
tries are servants of foreigners and instead
of learnings from our advice and being in
step with us in the direction of Islam and
the Islamic “Ummah”, they have chosen
the path of hostility and have acted in the
same fashion they acted with the prophet
(Mohammed) at the dawn of the Islamic
period, and have consequently stepped on
all the laws and traditions of the Koran and
have left the entire Islamic heritage in the
hands of the foreigners—first of all Sadam
(Hussein, President of the Iragi Republic)
began to fight against Islam. Although his
situation is near termination, these poor
people are also sinking in the well with him;
by this I mean the reactionary rulers of
Arabia who also consider themselves the
guardians of the Holy Shrines, and others,
Kuwait, etc. These people think that be-
cause their bosses are Russians or Ameri-
cans that they can by strong guns and tanks
face the Iranian Ummah which has given so
many martyrs. The destiny of the Shah,
Sadam and their bosses, America, has not
been a lesson to them. Now, it is up to them.
we have a heavy responsibility in the face of
the Koran, His Holiness, the Great Moham-
med (the Prophet) and Islam. We have to
spread Islam everywhere, and in this path
we have given a great deal of blood, and we
will give more until, with the help of god,
Islam becomes victorious. You should act
according to your religious duties. Whatever
is necessary to destroy them must be carried
out. There is no longer any time for talk
and advice. That's it.” (end of Khomeini's
comments).

The Minister for National Guidance con-
tinued:

“Qur brothers are aware that for four full
yvears we have been at war with Sadam
(Hussein, President of the Iragi Republic),
and we have borne a lot of suffering, and
until such time as we have destroyed him
and liberated our brother Iragi nation, we
cannot stop. On the other hand, all the
forces of world oppression have united
against this righteousness and have begun
to pull the strings of their puppets every-
where to damage our glorious revolution.
Inside, groups which have sold themselves,
and outside, countries like Irag. Therefore,
based on what has been said, we are encir-
cled by such an enormous satanic force and
we must accept this truth, that apart from
fighting this imposed war we face thousands
of other internal and external problems.
Apart from this, as indicated by our beloved
leader, we have a heavy duty toward Islam
and as such we must prepare ourselves to
face the challenges of any enemy until such
time as we have carried out the wishes of
our leader and our “martyr-raising”
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Ummah, and we have liberated all Islamic
countries from the yoke of corrupt and reac-
tionary rulers. Therefore, because of the
present difficulties which have been men-
tioned, it is not possible for us to directly
confront this enormous force that is sup-
ported by the super powers, based on a plan
that has been prepared in almost 200 pages
and on which you will be subsequently in-
formed, it has been decided that the strike-
force which at present is composed of a few
groups of 10-20 people each, who are cur-
rently serving in the Lebanon, should be in-
creased to the size of a brigade.

This force, for security reasons, and for
the purposes of making sure that legal im-
pediments do not delay its formation, will
be formed under the aegis of either the Rev-
olutionary Guards or the Armed Forces. Of
course, the decision in this respect will rest
with His Eminence, the Leader. At this
time, we are concerned with its creation.
This force will act independently and will
present all its reports directly to the Com-
mander in Chief, Because the carrying out
of this plan required the assistance of all
revolutionary organs, the matter was pre-
sented to His Eminence in that initial meet-
ing, and he accepted the proposal. What has
been said has been a brief introduction, and
now we will enter the main substance and I
shall pass the platform to Brother “Mirha-
shem”, who is responsible for this organisa-
tion. Of course, all present here are fully fa-
miliar with his (Mirhashem’s) features;
however, please allow for prudence-sake
that we refer to him as “Mirhashem”.
[Pseudonym for Hossein Mossavil.”

Brother Mirhashem thanked His Emi-
nence, Ayatollah Khatami and all respected
people present.

“From what was said at the beginning,
there was some reference made to the cre-
ation of brigade. For the information of all
present, I must say that we have at present
a number of dedicated groups who are ready
for action and who have, to the outside
world become known as suicide groups.
These groups have already performed cer-
tain actions. But since regional reactionary
forces out of fear from the Islamic Revolu-
tion and the hard blows of the fighters of
Islam, with each passing day under differ-
ent pretexts are perparing themselves more
and more, and this in itself is a big threat
for the continuation of the revolution, these
groups that we have are by themselves inad-
equate. Also, the personnel in these groups
are commited only because of their beliefs
for which they are ready to do anything,
but they lack warfare experience. There-
fore, the personnel of this brigade must
from the point of view of military combat
experience be of a very high echelon. If we
wish to commence this task from the begin-
ning, that is from the training stages, by the
time that we can prepare such people for
utilisation at least one year will have
elapsed, and this is something that will
create an interlude in our activities and will
award our enemies more time. Therefore, it
has been decided to select dedicated reli-
gious and fully commited candidates from
all combat (Nahad) organisations so as to
prevent any interlude in the continuation of
our operational activities.

For the purposes of dealing with the main
substance, I will list our requirements for
you so that all brothers present will be in-
formed of the boundaries of their duties
and contributions towards the creation of
this brigade. It is pertinent here that I
should remind all that as indicated in the
invitation memo the name of this brigade is
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for carrying out unconventional warfare in-
enemy territory. To commence operations
and confrontations we must have excuses.
Therefore, we must begin by propaganda—
and here this is the responsibility of the
combattant clergy organisation and the
Friday Mosque prayer leaders (throughout
the country) who must in the course of
their political-religious sermons propose the
plan that the administration of the Holy
Shrines belongs to all Muslims in the world
and must be controlled through a trustee-
ship consisting of all Islamic countries, and
also the guestion of renovating other reli-
gious shrines and building for which I have
no specific knowledge. I refer only to the
heading which is in line with the wishes of
His Eminence the Imam, and the Friday
prayer leaders are more than capable of
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be more secure. In this regard, more will be
said later.

Another thing which is required is combat
information, that is airforce intelligence,
naval intelligence and ground force intelli-
gence. For this, whatever information which
at present is available concerning enemy
territory within the various intelligence
units of the forces must be made available
to the temporary intelligence, and more in-
telligence officers should be sent to the
countries under consideration, under the
umbrella of the military attachés office. In
this respect, I repeat once again the same
proceedures as those applicable to special-
ized officers and NCOs are to be followed,
and in this regard, utilization can be made
of former Savak agents and the counter in-
tellig files of Savak. Here, I have a very

dealing with the substance of these head-
ings.

Second, propaganda and operations
during the month of the Holy Pilgrimage
which Hojat-Ol-Islam Moussavi Khoiniha,
who is himself both a contributor to the
original plan and an operator as well. If nec-
essary, he can say a few words concerning
the operational plan for Haj.

Third, the combat structure of the bri-
gade which must be ready for operation in
the waters, airspace and territory of the
enemy.

A. At this time, we request the command-
ers of the various forces (Revolutionary
Guards and the three regular forces) to in-
troduce dedicated and religiously committed
qualified candidates to the temporary staff
of this brigade. These people must have ob-
tained a high school diploma and must have
participated in the four year war (with
Iraq). They must not be more than 30 years
old, preferably bachelors. Their candidature
must be approved by the political-ideologi-
cal offices and these people must be intro-
duced no later than the end of the month of
“Tir" (20 July). I underline that these
people must in the course of their total
commitment to the path of Islam place no
value on their life, and must be totally com-
mitted to martyrdom.

B. To train these personnel, it is necessary
to have the services of officers and non-com-
missioned officers specialising in partisan
warfare (ground forces). His Eminence, our
leader, has agreed that should we at present
be faced with a shortage of such people, we
can invite former officers and NCOs with
these qualifications to return to work. In
this respect, if necessary, our military at-
taches in foreign countries can prepare such
invitations for military people who are, for
whatever reason, living abroad, and they
can give them whatever assurances that are
necessary. The only point concerning per-
sonnel living abroad is that care must be
taken that no recommendation be made of
people who have acted in a hostile way to-
wards the Islamic regime. Unlike combat
personnel, there is no age criterial for these
specialised trainers.

C. Specialised officers and NCOs for train-
ing people for naval activities—according to
the information given by the Navy in the
past and at present. were in possession of a
strikeforce which might still exist, person-
nel from this structure are also required by
the brigade. If faced with a shortage of such
personnel, the above instructions are also
applicable in this case.

D. For training in the art of piloting light
aircraft, it is essential that we introduce cer-
tain candidates to the Airforce. It would be
better if the Airforce can create a training
centre outside its present bases for it would

important and secret matter to divulge, and
that is that so far our organization has been
assisted by five Muslim brothers of occupied
Palestine who, for many years have served
in “the Army of the occupiers of Qods" (Is-
raeli Army), and in the future they will be
making all their knowledge available to us.

The target countries are as follows. The
first tier is Saudi Arabia, Kuwait, United
Arab Emirates and Bahrain. The second tier
is Hashamite Jordan. The third tier is as
needs be, France and other countries who
will try and confront the Islamic Republic.

Our brothers are informed and as stated,
know that the reactionary forces of the
region with each passing day, either out of
fear or for reasons of dependence on the
super powers, are arming themselves to the
teeth, which is not to the advantage of the
Islamic Republic of Iran, and there is no
way that we can bring them to their knees
unless we are able to inflict relentless blows
on them from within. That is, to neutralize
them at every step. Here it is necessary that
I give a word of caution, that to obtain in-
formation from enemy territory you should
select and introduce officers who once they
have completed their observations and have
submitted their reports, do not omit the
slightest bit of information which might be
of intelligence value.

With regard to Iraq, with the assistance of
the 12th Imam, the Sadam (Hussein, Presi-
dent of Iragi Republic) regime is gasping its
final breath, for operations inside Iraq the
political organisation which has been
through the tireless efforts of the son of
Ayatollah Hakim and other brothers is ca-
pable of exercising great strength, and in
the not too distant future they will enter
into operation.

The final request of this organisation is
that the Ministry of Foreign Affairs ensure
that the fullest cooperation is given to all
personnel who are to sent by the organisa-
tion abroad (to ensure that they can pro-
ceed without delay ete.).

And finally, before I end, I wish to remind
you that all specialised and intelligence per-
sonnel unlike ordinary personnel must be
introduced no later than the 10th day of
“Tir" (1 July) so that there is no interlude
in our activities.

Concerning the number of personnel to be
introduced, outside the meeting certain
questions were asked to which I must re-
spond in this fashion, that apart from the
command and HQ staff, the ordinary per-
sonnel introduced must number between
1500 and 2000, so that proper selection
(taking into consideration ideological,
combat and other credentials) can be made.
There is no objection if the number of can-
didates exceeds the allocated amount. The
other matter is that for forthcoming meet-
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ings either for exchange of opinion or for
analysing the plan between the various or-
ganisations present in this meeting, without
resorting to writing, each organisation must
introduce a responsible person no later than
the 10th day of “Khordad” (31 May)

I have nothing else to say.”

Closing remarks by Ayatollah Khatami.

“With repeated thanks to all those
present, I request that should any proposals
for the further strengthening of this bri-
gade come to anyone's mind, they be sub-
mitted in writing by the chosen candidate
who will deliver it by hand so that they can
be utilised.

Also, since the above proceedings will
appear on paper from a cassette disk, I
would be grateful if it was accepted that all
irrelevant discussions be omitted. If there
are no more comments in this regard, we
can end the meeting.”

The meeting ended at 2400 hours, and this
record of the proceedings, after the omis-
sion of unnecessary items from the tape was
prepared and is certified by all of us.

The Secretary (signature)

The Head of the International Islamic
Movement’s organisation “Mirhashem”

ExHIBIT 3
CONGRESSIONAL RESEARCH SERVICE,
THE LIBRARY OF CONGRESS,
Washington, DC.
Source: V.S.D. September 5, 1984 (Paris)
pp. 7-9.

TWO BILLION FRANCS IN ARMS FOR KHOMEINI
(By Philippe Bernert)

This is the secret tale of six mullahs sent
by Teheran with all the treasure from the
Iranian war to buy ultrasophisticated mate-
rials which was supposed to assure the
imam's victory over Iraq and all the other
“satans of the world.”

More than 20 billion dollars, nearly 200
billion of our francs, constitutes the fabu-
lous budget which the authorities in Tehe-
ran have put at the disposal of their arms
buyers in order to make ready, under the
best possible conditions, the ultimate offen-
sive against Iraq, which has been put off
since June and scheduled for September or
October. Placed in bank accounts at the
Credit Suisse in Zurich, the Union de Ban-
ques Suisses in Geneva, and the Midland
Bank of London, this gold mine has been
put in the care of six mullahs working ex-
clusively for the pasdarans (Guardians of
the Revolution), the toughest forces in the
regime.

That’s what it is, this great development
within the Islamic State. Having no more
confidence in what remains of the army,
navy, and air force inherited from the
Shah's time, the ayatollahs are building
new armed forces, composed exclusively of
fanatic volunteers. Just as Nazi leaders to-
wards the end of World War II, preferred
more and more to have the totally commit-
ted SS behind Hitler and Himmler, rather
than the Wehrmacht.

So in Teheran they have decided to obtain
truly modern military equipment for the
pasdarans. Although up to the present time
the Guardians of the Revolution have only
had carbines, now they will be given planes,
tanks, and some sophisticated missiles.
Since they don't know how to use these
things, they are being recruited from among
those elements in the traditional army who
are closest to the revolution, the instructors
and the interim officers. In order to speed
up the technical training of these pasdar-
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ans, training is being carried out as fast as
possible.

“This is how I learned to my amazement,"”
tells us a former commander of the Iranian
air force, Houshang Mortezai, “that the
pupils T had been training on a Cessna, were
getting their fighter pilot’s license after a
hundred hours of flight time, when some-
times a thousand hours are required to
become a good fighter pilot.”

The objective which the clergy has set
itself is to give to the pasdarans, and only to
them, the means of winning the war against
Iraq. Then, to eliminate the last vestiges of
the traditional army and to make this new
pasdaran military and religious striking
force the spearhead of future battles and
conquests. This is probably why the pur-
chasing committees of the Iranian army,
under the management of Colonel Azizi, are
no longer looked upon with favor in Tehe-
ran. They have been short-circuited by some
striking personalities who are being talked
about in London, Paris, Geneva and Milan:

“They are obtuse, with one obsession: get
the very best equipment, the stuff which is
usually under embargo. They are incredibly
tough businessmen, demanding to inspect
the merchandise, refusing to pay until the
equipment is delivered in Iran itself. It is
true that they have been burned by unscru-
pulous businessmen who often kept their
money for themselves . . ."

At the head of this small group of mullahs
purchasing armaments in the West, is a cer-
tain Vahed, who is close to the Libyans (he
was seen in Tripoli on or about last August
10). A kind of chief comptroller, Vahed is
supported by a mullah in charge of the
navy, Teymoury, and another, an aviation
specialist, Sadeghi. Completing the com-
mando group: one of Khomeini's nephews
who is often seen in Paris, another mullah,
Sadeh, who often travels in the Scandana-
vian countries, and a certain person by the
name of Ghafemi. Traveling all over the
world, carrying new diplomatic passports on
each one of their visits, with correspondents
throughout the world at their disposal,
making blitz appearances, in Argentina, cer-
tain African countries, and even the United
States, these six members of clergy are
spending billions and creating the new pas-
daran army.

“They don't buy just anything"” one of
their correspondents told us in London. “In
small select meetings they will announce to
you in scathing tones that they are not in-
terested in buying yet another oil tanker for
the Gulf. They are interested in political
targets. They want to destroy their enemy's
economic potential, get to him in his pal-
aces, in the heart of his cities.” A terrorist
war, that's the pasdaran password. This is
why they are increasing their kamikaze
units, both in the navy and in the air force.

It is because of this new form of war that
the six mullahs are trying to buy very spe-
cific kinds of materiel. Just a few months
ago they were hoping to get some Exocets
from the French government, putting forth
the political context as an argument:

“We know that you have been selling
equipment to our enemy, Iraq,"” they said in
Paris. “But if you deliver some to us as well,
you will reestablish the equilibrium a bit.
You will erase some of the unpleasant ef-
fects of your decisions and we will be able to
consider some detente in our relations.”

Paris did not refuse and, for a moment,
there was even a question of having a dem-
onstration of the famous AM-39, the air-sea
Exocet, for the mullahs. But the situation
soured and the mullahs decided to buy Exo-
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cet's American rival, the Harpoon. They
needed two different models: the sea-sea
Harpoon to equip the very few Cherbourg
patrol boats which are still in shape to func-
tion in the Gulf, and which are desperately
short of munitions. And they want the air-
sea Harpoon AGM 84-A, which is installed
on combat planes or helicopters. But, as it
happens, these missiles, which are manufac-
tured by the American company McDonnell
Douglas, are under embargo. And Washing-
ton expressly forbids selling them to Irani-
ans,

How to get around this difficulty? By get-
ting the Harpoon from another country
that can get them from the United States
with no difficulty and no limitations. This is
why the mullahs have entered into intimate
business relations with Argentina. Buenos
Aires does the buying. And, using certain
front companies set up in Switzerland by
the vice-president of an important Western
armaments business as a go-between, this
highly sensitive equipment is sent off to Te-
heran.

In order to make efficient use of the new
air-sea Harpoons, the Iranians, who now
have only an antiquated air force, would
need American F5s. Another commodity
prohibited by Washington. No problem.
Again with the help of billions, the mullahs,
they say, have succeeded in obtaining some
from Argentina. And perhaps also with
Israel as go-between, since Israel can get
this type of plane from the United States
with a simple telephone call. But the Tehe-
ran regime will have no lack of airplanes for
its final offensive, as they are supposed to
be about to receive, via a Third World coun-
try, Soviet MIG 21s.

But even more than on a new air force,
the mullahs are betting on equipment in-
tended for suicide sailors and pilots. In
Sweden they have ordered 60 small, swift
patrol boats. Each one of these, stuffed with
a tonne of explosives, could be aimed at
either a civilian or a military objective, right
in the middle of a port, for example, and
cause an explosion with appalling damage.
It’s just that the mullahs consider the Volvo
motors on these units too small, and they
are trying to find, on Formosa, 10-11 meter
long torpedo patrol boats, which are faster.

But they are really counting on flattening
the enemy from the air with single-engine
planes which have been turned into flying
bombs piloted by kamikazes trained in
North Korea. One of these suicide flyers,
Houshang Mortezai, whom we met in
London, told us the following story:

“Just six weeks ago I still belonged to one
of the kamikaze units of the new Iranian
terrorist army. I was a commander in the
Imperial Air Force, arrested and deported
after the revolution but brought back by
the mullahs, who needed instructors, and
who tested my religious convictions. I was
selected along with 32 other pilots to under-
go training in Won-San, North Korea
during 1982 using single-engine Swiss Pila-
tus planes. We hedgehopped touching par-
ticular tree branches, and flew under
bridges, and they had us do the most unbe-
lievable somersaults. That was where,
during training, we had our first two deaths.
There were others after that . . .”

Successfully ingratiating himself with the
mullahs, demoted from his rank as imperial
officer, but reintegrated into the new army
with the rank of sergeant, Hushang Morte-
zai had only one idea: to get out.

“1 had to wait for just the right moment,
which wasn't easy,” he told us. “I had to
keep an eye on two student pilots, and I was
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being watched by another guy. Finally we
had this mission to the mouth of the
Hormuz Straits. Our group had to take four
machines to the two important Iranian
bases in the region, to Bandar Abbas and
Bandar Lengeh. No one had told us before-
hand about the change. Taking advantage
of a moment's inattention by the head of
the patrol, I took a sharp, 90° turn to my
right, straight west. It was all so fast, so in-
tuitive on my part, that I didn’t even think,
I just took off. Twenty-five minutes later,
the longest of my life, I landed on the other
side of the Gulf, at Sharjah, with all my
lights out. The alert had been sent out, but
the pursuing Iranians were unable to catch
me. Everything that happened was split-
second timing . . ."

When the authorities of the small emirate
of Sharjah undertook to inspect the plane,
they were stunned. They found, well-
hidden, 11 cases of dynamite and some
highly explosive materials, enough to blow
up a port or a city.

“Looking back, I break out into cold
sweats,” Hushang Mortezai told us. ‘1 knew
one day they would put me in command of
some boobytrap to go rain death and de-
struction on Iraq, or somewhere else. That’s
just exactly what I wanted to avoid, but I
didn’t know that they had already filled the
planes that we were ordered to take to the
southwest of the country with dynamite.
Why to Hormuz? Doubtless to dive on the
American fleet some day.”

When he was interrogated by Western au-
thorities, Hushang Mortezai made no at-
tempt to conceal what civilian targets he
and his kamikaze comrades were being
trained for:

“In order of importance,” he explained,
“the president's palace in Baghdad, which
we could have reached with our eyes closed,
since we'd made so many flight simulations
for this high-priority target. Then came the
Iraqi Parliament, then the armed forces’
general headquarters, the Iragi staff head-
quarters, the nuclear power plant at
Tammuz, the oil-producing centers of the
north, the complexes at Bassorah and Fao.
My own orders carried the name Kirkouk,
the most important oil-producing city in
Northern Iraq. I know that there were
other targets, outside Iraq, destined for dis-
integration by our kamikaze planes: all the
Arab Gulf States, from Kuwait to Oman,
for starters. Although I was able to hide my
intention to flee someday, I must tell you
that my comrades are one-hundred-percent
fanatics. They are preparing to make their
strikes and nothing will stop them. All I
needed was to look at the reactions of un-
controllable joy after the attacks against
the French and the Americans in Beirut last
year. . ."”

How many of them are there, these men
who are willing to risk someday unleasing
the deadly fire from the sky? According to
Hushang Mortezai there are still 20 of his
“first-grade” comrades left. They are to be
reinforced shortly by two dozen other vol-
unteer pilots who are now completing their
training in North Korea. Will they have the
aircraft to complete their mission?

“The unbelievable part about it,” a Swiss
armaments official told us, “is that we are
giving them the means to do this. At first,
the mullahs wanted to buy their little flying
bombs in France. Single-engines, not in the
least designed for terrorism, and built by a
little company near Bernay, in the Eure.
Since they didn't get what they wanted, the
Iranians fell back on the Pilatus PC 7, a
single engine meant for agricultural use, for
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spraying the vineyards and treating the
fields with pesticides. These aircraft are ver-
satile, easily maneuverable, fast and eco-
nomical. Just exactly what the mullahs
need for installing explosive charges for ter-
rorist purposes.

“And,” continues our Helvetian, sincere
and disillusioned, “you probably won't be-
lieve this, but we are furnishing them,
quasi-officially, here in the land of Dunant
and the Red Cross, with the potential to
launch the most frightful terroristic oper-
ations. The small Pilatus company of Stans,
near Lucerne, using as a go-between one of
the first-rate front companies which pullu-
late on Confederation territory, has already
supplied Iran with a dozen of these single-
engines.

The mullahs have asked for sixty. An-
other convoy has just left . . ."

Taking a very strange route. A shipment
of Pilatus PC 7 components left Stans,
heading by truck and by rail toward Milan
via the St. Gothard Tunnel. There, a com-
pany by the name of Contraves which spe-
cializes in anti-aircraft materiel, assembled
the aircraft, transforming the peaceable ag-
ricultural machines into instruments of
combat. The Swiss military pilots delivered
the Pilatuses directly to Teheran, making a
stop in Turkey. This is because one of the
established rules of the very rich and stub-
born clerical arms merchants expressly stip-
ulates:

“We only pay for merchandise delivered
to the spot.”

This whole affair of the Pilatuses deliv-
ered up to the terrorist bulimia is creating
quite a scandal in Switzerland at the
present time, But this little storm is nothing
in comparison to the one that would come
up if the whole West were to discover just
exactly how much the neutral countries are
helping the Iranian pasdarans procure the
most sophisticated weapons for the most fa-
natic and pitiless of armies.

As long as they had no real means of
fighting against the Iragis, the pasdarans
sent tens of thousands of children to their
deaths, children who went off to jump on
mines so they could win paradise. These
weapons are being sold to them right now,
in spite of all embargoes and prohibitions.
Confronted with the powerful Iraqi artil-
lery, they needed cannon. They have just
received 105a and 155a from South Africa.
Why would the land of apartheid come to
the aid of an ultra-terrorist country which
would try to destroy it later?

“For the money,” replies an American
arms specialist coldly. “We are under no il-
lusions on that score.”

As for the Chinese, they have delivered to
Iran, via an intermediary country, 10,000
RPG 17 missile launchers, a Soviet model
modified by Peking. The suppliers did not
include the sights which are standard equip-
ment on the things. But the Iranians man-
aged somehow to buy the requisite number
of sights elsewhere.

“Does anybody realize the enormous size
of that order?” comments an American spe-
cialist who told us of the fact. “An incredi-
ble instrument of death has been supplied
to these pasdarans, who from that time on
will be more powerful than their own army,
externally as well as internally.”

The Iranians are trying to find the right
response to the enemy’'s tanks. Their first-
rate mullah buyers pulled off a lovely deal
getting themselves 1,300 BGM 71 A anti-
tank missiles, better known under the desig-
nation “Tow,” and made in the United
States by Hughes Aireraft. Washington had
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decreed: “Not a single Tow for Iran.” After
two years of ruses and intrigues the mullahs
finally discovered the key. A small shipping
company run by a Frenchman who had
worked in Algeria for many years in Boume-
dienne's time, had maintained excellent con-
tacts in the Third World and continues to
have dealings with a Panamanian company
that has offices in Argentina.

Once again, Argentina is the pivot. By way
of Buenos Aires the Panamanian company
gathers in a formidable shipment consisting
of 1,300 missiles, a 32-tonne load. The
Frenchman, lurking in the middle of the
web, has already sold the whole consign-
ment to the agent of the pasdaran minis-
ters, by contract No. 3038 at the end of May,
1984, for a total 9,555,000 dollars. For once,
because the deal is enormous, unhoped-for,
Teheran decided to take some risks and pay-
ment was made before delivery through the
Melli Bank in London on instructions from
the Markasi Bank (National Bank of Iran).

A weapon like this means victory for the
taking, the total destruction of the Iragi ar-
mored divisions and the omnipotence of the
pas secure. Only one thing is lacking:
delivery of the missiles in Iran. And, oddly
enough, that is the trickiest part of the
whole deal. Transport was supposed to be
arranged via Latin America, then via Frank-
furt by Lufthansa about the middle of
August. Lufthansa being with its sister com-
pany, German Cargo, the usual means of
traffic between the West and Teheran. The
C.P. Company Teheran (actually headquar-
ters for some pasdarans who have been re-
ceiving military equipment for the new reli-
gious army for months) had even scheduled
a definite flight, LH 686, arriving in the Ira-
nian capital at 12:55, for this shipment of
“assorted equipment,” destined for a private
company.

But just as oddly, at the last minute this
historic shipment was postponed several
weeks, Can the offensive be begun without
the Tow missiles, which are the key to victo-
ry? From London to Paris to Zurich the
mullah buyers have been a furious activity
waving their checkbooks around. They are
the buyers of US helicopters, which one of
their Swiss friends has been trying to get
for them, of biological disablers and bacte-
ria, learned terms to start a chemical war,
coders and decoders for their own tele-
phones and telexes abroad. They are suspi-
cious; they feel spied upon at every moment.

They have also taken off on a chase after
armored vehicles. Still thanks to their sup-
porters in Buenos Aires, they have acquired
200 Tam tanks. Missiles which were actually
made in West Germany, then sent in parts
and assembled in Argentina. The tanks, the
pasdarans want tanks, so as to be independ-
ent of the regular army tanks, in order to
organize their own army. They have already
taken more than 2,000 armored vehicles,
Soviet T 62s and T 72s, from the Iragis, and
they would like to turn them against the
enemy. But the motors, Polish-made, aren’t
worth a dime and are constantly breaking
down. And the Russian cannons are out of
munitions. To change all this, to adapt a
Western cannon, to install a new motor, the
mullahs are ready to spend millions of dol-
lars. They are talking about it with the
Swedish company, Saab Bofors.

The six missi dominici of the pasdarans,
rich with the greatest war treasure of all
times, tarry indefatigably at all the Western
companies willing to supply them with
radar systems, amplifiers, coastal defense
missiles, Phoenix missiles, etc. While all this
is gong on, behind the Iranian tschador, a
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new kind of army is being formed, whose ob-
jectives are essentially political: assassina-
tions, elimination of foreign heads of state,
beginning with Saddam Hussein, and the
suicide measures: planes stuffed with explo-
sives to crash onto their targets.

“Our ‘entehari’ (suicide) brigade was
somewhat like the embroyo of this force,”
ex-kamikaze commander Mortezai told us.
“In order to accomplish this, we got togeth-
er 30 Cessna turbojets, a dozen old DC 3s
and DC 2s, and 20 Jet-Falcons intended for
the naval air force. I left at the time when
the Swiss Pilatus had just arrived: their
technology was supposed to revolutionize
our group.

Following the terrorist era, a terrorist war
looms. Twenty billion dollars are being of-
fered to the West to assure the training and
armament of the pasdarans’' army. Lenin did
say that the West would supply the rope
with which to hang itself.—Inquiry in
London and Zurich, by Fred Saint-James.

12-YEAR-OLD VOLUNTEERS FOR DEATH

Twelve-year-old kids with the blood-red
headband of the death volunteers, the Is-
lamic kamikazes. Proudly and solemnly car-
rying the automatic pistol, almost uncon-
sciously held against their temples, as in
Russian roulette, for what voyage to the
bottom of hell? Or rather, paradise, as their
pasdaran instructors tell them.

These children form the relief troops for
the army of a million pasdarans massed on
the Iragi front for the decisive assault
planned for the end of September or begin-
ning of next October, the date of the Iragi
invasion.

However, aware of the necessity of econo-
mizing on human lives, of using the most
modern equipment against the forces of
Saddam Hussein, the staff headquarters of
the Guardians of the Revolution has recent-
ly sent arms buyers to the West. It was a
matter of sweeping up planes, cannons, and
tanks on all the markets of the world. Spe-
cial flights, by Lufthansa air freight, are ex-
pediting tonnes of armaments to Teheran at
this moment.

Forming the regime's new pretorian
guard, making up militias charged with the
responsibility of keeping watch on factories,
ministerial buildings, and schools, the “pas-
daran children” feel invested with enormous
responsibility. Here they are, all of a sudden
turned into adults, powerful, to be feared.
They boast among themselves and often
salvos go off. They sometimes kill their
comrades, wound themselves, even kill
themselves. . .—Translated by David Skelly,
CRS—Language Services, February 4, 1985.

Mr. HELMS. Madam President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BUMPERS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
McConnNeLL), Without objection, it is
so ordered.

(The remarks of Mr. BUMPERS are
printed under Statements on Intro-
duced Bills.)
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COMMITTEE MEMBERSHIP
REFORM

Mr. SIMPSON. Mr. President, let me
just swiftly express my thanks very
sincerely for the work of the partici-
pants and the work performed for the
Senate by the majority leader, Mr.
DoLg, and by the minority leader, Mr.
Byrp, with their work, and the Com-
mittee on Committees in resolving a
very vexatious thing for us, that is a
tough, tough situation for a legislator.
It deals with the areas of prerogatives,
pride, and pressure, and Senator BYRD
and Senator DoLe did a marvelous
service to us in resolving that, and I
particularly recognize the service of
Senator MaTTINGLY Who has done ex-
traordinary work and Senator QUAYLE,
Senator RupMan, Senator GORTON, the
Committee on Committees, and parti-
cularty thanks to the staff members
who participated from the minority
and majority, Rod DeArment, Richard
Moore, and Howard Greene, secretary
for the majority, John Tuck, and spe-
cial thanks to Pat Griffin, who worked
so diligently on that and now has gone
on to other things here in Washington
and to his successor David Pratt. I
thank them for their efforts in resolv-
ing what is always one of the toughest
bones of contention in any legislative
body and that is the makeup and the
number and membership of commit-
tees with which we function and work.

I thank Senator MATTINGLY.

Mr. MATTINGLY. Mr. President, I
thank the acting majority leader for
those kind words. I also thank Senator
DoLg, Senator Byrp, and Mr. Greene,
Mr. DeArment, and Mr. Richard
Moore, of my staff, for all the out-
standing work that they have done on
this.

I also wish to say just a special
thanks to Senator QUAYLE, from Indi-
ana, because it was the Quayle Com-
mission that set the stage for this
reform that we have just undergone.
When I look back, it was in the 9Tth
Congress there were 217 slots. In the
98th Congress there were 231 slots. So,
what we have now done is reduced,
through the cooperation of both sides
of the aisle, in reform down to 214 po-
sitions. To me this is really a major
victory, and it is a major step I think
in the reform of the committee system
in the Senate.

We all know that it is easy to go up
when you want to increase larger num-
bers, but when you want to come
down, we saw that it was a difficult
task, but I think, as we look through
all the people who served on the Com-
mittee on Committees, on the Republi-
can side and certainly on the other
side of the aisle, everyone really sort
of joined together and everyone
wanted reform and we ended up
having reform.

So hopefully,

I say to my good
friend, the Senator from Wyoming,
that this same spirit of cooperation
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will work on the reform of the budget,
and I think it will. I think through
this cooperative effort we can see that
we can make change that is beneficial
to everyone.

So I end by saying on the last day
before recess I am not only glad to see
this come to a conclusion, but I am
glad to see it come to a positive conclu-
sion.

Mr. SIMPSON. It certainly has be-
cause of the efforts of Senator MarT-
TiINGLY. I thank the Senator very
much, indeed.

IN SUPPORT OF S, 281, A BILL
TO AMEND THE INTERNAL
REVENUE CODE TO ADD A
SECTION DEALING WITH
PUBLIC SAFETY VEHICLES

Mr. HEFLIN. Mr. President, I am
pleased to join with my distinguished
colleague, Senator PRYOR, in sponsor-
ing S. 281, legislation to correct a seri-
ous problem in the area of employee
use of an automobile. This legislation
is designed to ensure that State troop-
ers, sheriffs, sheriffs' deputies, fire-
men, policemen, emergency medical
workers, and other public safety offi-
cials are not taxed on any portion of
the use of their vehicles.

Last year’s Deficit Reduction Act
made several changes in the area of
fringe benefits. Specifically, the bill
that came back from conference added
a new section to the Tax Code—sec-
tion 132—that provided four general
fringe benefit categories. At this stage
it was impossible to wage a successful
battle to remove these provisions. If
any employer provided benefit fits
into one of these categories, then the
employee does not have any income to
the extent of the benefit provided. Not
included within those categories, how-
ever, is the use of a public safety vehi-
cle by a public safety employee, such
as State trooper's use of his patrol car.

On December 31, 1984, the Internal
Revenue Service issued temporary and
proposed regulations dealing with this
issue. Under these regulations if cer-
tain requirements are met and the ve-
hicle is used only for commuting pur-
poses, the employee had additional
income of $4 per day. However, if the
conditions for the special $4 per day
rule are not met, then the employee
will be taxed for the percentage of his
or her personal use of the vehicle.
This percentage is applied against the
annual lease value of the vehicle, de-
pending upon its fair market value.
Under these regulations, no exemption
has been provided for public safety
employees such as sheriffs, State
troopers, and firemen. Without an ex-
emption, these officials will have tax-
able income from the personal use of
their vehicles of $4 per day, or alterna-
tively, will be taxed on a portion of the
annual lease value of the vehicle and
be forced to keep a travel log. In es-
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sence, we are imposing a tax on public
safety officials for the vehicles they
are required to operate in carrying out
their responsibilities.

The legislation I am cosponsoring
today would add a special exemption
to section 132 of the Internal Revenue
Code exempting from taxation the use
of a public safety vehicle by a public
safety employee. The need for this ex-
emption is obvious. State troopers,
sheriffs, firemen, and other public
safety employees must use their vehi-
cles for the protection of the public.
These people are constantly on call
and must respond to emergencies at
all hours of the day or night whether
they are on duty or off. Therefore,
they must have the use of their vehi-
cles 24 hours a day. S. 281 would make
it clear that we recognize and appreci-
ate the important and difficult role
public safety officials play in our soci-
ety by treating any use of a public
safety vehicle as a working condition
fringe benefit, and, therefore, not sub-
ject to taxation.

Mr. President, to place this burden-
some tax on the people charged with
protecting and caring for our citizens
is an inequity and an outrage. I, there-
fore, urge my colleagues to cosponsor
this important legislation which will
correct this very serious flaw in the
Tax Code.

Thank you, Mr. President.

RETIREMENT OF HENRY EARLE
HOLLEY, JR., OF AIKEN, SC

Mr. THURMOND. Mr. President,
the chairman of the board and chief
executive officer of Palmetto Federal
Savings & Loan in Aiken, SC, my good
friend, Henry Earle Holley, Jr., recent-
ly retired from his post after an illus-
trious 34-year affiliation with this
growing financial institution. This is
an organization with which I am very
familiar, as I had the privilege of co-
founding Palmetto Federal in 1951,
and serving as its first president until
1954, when I was elected to the U.S.
Senate.

Since its early days, Palmetto Feder-
al has greatly benefited from Earle
Holley's leadership. He was a charter
director in 1951, became president in
1964, and chairman of the board in
1982.

Earle Holley comes from a fine
family with a rich heritage in the Pal-
metto State, and all who know Earle
would agree that he is a true southern
gentleman. Indeed, his exemplary
character is a result of his commit-
ment and service to God, country, and
fellow man. Earle Holley served our
Nation during World War II as a deco-
rated Army infantryman in Europe.
His contributions to our State earned
him the prestigious Governor’s Order
of the Palmetto in 1971—South Caroli-
na's highest award. A civie-minded in-
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dividual, Earle Holley has devoted
much of his time and resources to
make the Aiken community a better
place to live and work. He is an in-
volved member of the First Presbyteri-
an Church, and his life epitomizes
those Christian virtues which all men
should strive to attain.

Mr. President, I want to offer Earle
and his lovely wife, Laura, my best
wishes for many years of good health
and happiness as he begins his much-
deserved retirement. In order to share
more about Earle Holley's life, I ask
unanimous consent that articles from
the Augusta Chronicle and the Aiken
Standard be printed in the RECORD.

There being no objection, the arti-
cles were ordered to be printed in the
RECORD, as follows:

[From the Augusta (GA) Chronicle, Jan. 17,
1985]
ATKEN BaNK OFFICIAL REcALLS LoNG CAREER
AS RETIREMENT STARTS

Aiken—Henry Earle Holley Jr. is not the
kind of man who likes to talk much about
himself. In the tradition of the Southern
gentleman, he prefers to let his acts speak
for him.

The former chief executive officer and
chairman of the board of Palmetto Federal
Savings and Loan retired Wednesday after
guiding the 34-year-old institution through
its founding years into prosperity.

He is: A decorated World War II veteran
who served in Europe with the U.S. Army;
past owner of Holley Motor Co. in Aiken; a
developer of Kalmia Plaza Shopping Center;
charter director of Palmetto Federal in 1951
(then called Aiken Federal Savings and
Loan); 1971 Governor's Order of the Pal-
metto recipient; and a leader of First Pres-
byterian Church in Aiken.

“Just like anything else, you should im-
prove your environment,” he said recently.
“You have an obligation to try and leave a
better place for your children and grand-
children.”

Duty, honor and integrity are the quali-
ties Holley credits for his successes—a moral
code borrowed from glorious times past, and
which Holley said still holds merit today.

“Your word is your bond,” he said. “You
don't have to sign your name to it. I've done
a lot of business deals with the shake of a
hand. Integrity—that's one thing people
can't take away from you.”

Holley, who turns 62 in March, will keep a
hand in the company as a consultant and
chairman of Palmetto Service Corporation,
a real estate subsidiary of the savings and
loan.

But he’s looking forward to his retire-
ment, to days of fishing and golfing and
farming on a 740-acre tract of land outside
the city of Aiken that has been in the
Holley family for nearly a century.

Holley's family tree branches back to an-
cestors here before Aiken County was
founded in 1872, including a great-grandfa-
ther who was the country’s first sheriff.

But it was his grandfather, B.F. Holley,
who ensured that his sons and grandsons
would be among the leaders of Aiken
County in the 20th century.

A large landowner and enterprising busi-
nessman, B.F. Holley acquired some 4,000
acres of land around Aiken in the early
1900s. By 1922, the year before Henry Earle
Jr. was born, he owned the Ford dealership
in town and was selling Model Ts, Holley re-
called.
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Holley grew up during Aiken's heyday as a
winter resort for wealthy Northerners,
working part time at Holley Motor Co., and
entered Clemson University in 1940,

In 1943, he joined the Army Infantry
Corps, served three years in Europe and re-
turned to Aiken in 1946 to work with his
father at the car dealership.

He married the former Laura Clowe in
June 1947, and two months later, at the age
of 24, found himself president of Holley
Motors following his father's fatal heart
attack.

It was not until 1851 that he was elected
one of the founding directors of Aiken Fed-
eral, organized by the law firm of Thurmont
Lybrand and Simons with former South
Carolina Governor Strom Thurmond as its
first president.

The company started small, Holley re-
called, offering savings accounts and home
loans principally in Aiken. Thurmond left
the institution in 1954 following his success-
ful write-in campaign for the U.S. Senate,
turning the leadership over to E. E. Child.

“As we grew, it took more and more of my
time,” Holley said. “I was taking all day
Tuesday away from my dealership to do ap-
praisals."”

He was approached a number of times to
work full time for the savings and loan, but
it was not until 1960 that he sold the car
dealership and joined the management
force at Aiken Federal.

Eight years later, the company took a
growth posture and installed mobile bank-
ing services to five outlying communities,
Williston, Barnwell, Edgefield Johnston and
McCormick. All but Williston now have full-
service offices.

The mobile unit was one of the first to use
an on-line computer terminal and it fostered
the growth of the company from $33 million
in assets to $325 million today.

Along the way, the company's name
changed twice, finally adopting its present
name in 1969, Holley said.

He attributes the success of Palmetto Fed-
eral to aggressive branching policies, a re-
sponsible and dedicated board of directors,
installation of television drive-in service and
advertising.

“Also, the policy has always been that we
made loans to all folks. We give good honest
service. Aiken, too, has grown and SRP and
all that certainly contributed to all that
(growth),” Holley added.

[From the Augusta (GA) Chronicle, Jan. 17,
1985]

"CHAIRMAN, CHIEF EXECUTIVE OF PALMETTO
FEDERAL RETIRES"

AixeNn—H. Earle Holley Jr., chairman of
the board and chief executive officer of Pal-
metto Federal Savings and Loan of South
Carolina, resigned his post Wednesday at
the institution’'s annual meeting.

He will be replaced by John W. Cun-
ningham, who has served as vice chairman
of the borad since 1983,

Holley, 61, will remain a member of the
board and will serve as chairman of Palmet-
to Service Corporation, a wholly-owned sub-
sidiary of the savings and loan dealing with
various real estate ventures.

Holley joined the association as one of its
original directors in 1951 when Strom Thur-
mond, now a U.S. senator, directed the insti-
tution as president. Holley split his time be-
tween the association and his Ford dealer-
ship.

He later became vice president of the
firm, then known as Aiken Federal, and was
named president in 1964.
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“We were successful because of a philoso-
phy of delivering a superior quality of serv-
ice,” Holley said Wednesday.

Cunningham, who has been a member of
the Palmetto board since 1980, took on the
duties of chief financial officer in 1984.

He served as vice president for finance
and treasurer of the Graniteville Co. from
1972 to 1984. Previously, Cunningham held
several senior management positions with
the Reliance Electric Co. and U.S. Gypsum.

In other business at Wednesday's annual
meeting, the board appointed retired Lt.
Gen. George Forsythe of Beaufort to a di-
rector’s post. Forsythe has served as chair-
man of Palmetto Federal's regional Board
of Directors in Beaufort.

Re-elected to three-year terms were J.
Frank Cummings Jr. of Hampton, Charles
E. Simons I1I of Aiken and Holley.

Palmetto Federal operates 15 banking cen-
ters across the southern part of South Caro-
lina.

[From the Aiken (SC) Standard, Jan. 17,
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HOLLEY ANNOUNCES RETIREMENT;
CUNNINGHAM IS BOARD LEADER

H. Earle Holley, board chairman and chief
executive officer of Palmetto Federal Sav-
ings and Loan in Aiken, announced his re-
tirement yesterday.

John W. Cunningham will assume Hol-
ley’s position. A former Graniteville Compa-
ny executive, Cunningham has served as
:'Loseschairma.n of the board of directors since

Holley will remain a member of the board
and will serve as chairman of Palmetto
Service Corp., a wholly owned subsidiary of
the savings and loan. He will continue to be
closely involved with the firm's varied real
estate ventures and developments, according
to a press release from the institution.

Holley had indicated to Palmetto’s board
in 1983 that he intended to retire. The ex-
pected move was announced at Palmetto’s
recent annual meeting held in Aiken.

Also at the annual meeting, retired Lt.
Gen. George Forsythe of Beaufort was
named as a director of the association’s cor-
porate board. He will serve a three-year
term. Forsythe has served as chairman of
Palmetto Federal's regional board of direc-
tors in Beaufort.

Holley joined the association as one of its
original directors in 1951 at the age of 28.
He divided his time between the family
Ford dealership and his responsibilities
under the association’s former president
ssaeir‘;. Strom Thurmond, R-S.C,, the release

Holley later became vice president of the
firm, then known as Aiken Federal. The as-
sociation was later named Aiken First Fed-
eral. He was named president in 1985, suc-
ceeding E.E. Childs.

Looking back at the institution's 34 years
of growth, Holley commented, “We were
successful because of a philosophy of deliv-
ering a superior quality of service. My pred-
ecessor E.E. Childs insisted on it.”

Cunningham served as vice president of fi-
nance and treasurer of the Graniteville
Company from the time he and his family
moved to Aiken in 1972 until 1984. Prior to
that, he served in several senior level man-
agement positions with the Reliance Elec-
tric Company.

Cunningham holds a B.S. degree in com-
merce from the State University of Iowa. He
completed graduate work at Harvard,
Northwestern and Notre Dame.
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JOBS TRAINING PARTNERSHIP
PROGRAM AND “NETWORK" IN
SOUTH CAROLINA

Mr. THURMOND. Mr. President, in
1982, Congress wisely passed the “Jobs
Training Partnership Act” [JTPA]
which I supported, as a viable alterna-
tive to the “Comprehensive Employ-
ment and Training Act” [CETAI. The
purpose of JTPA is to encourage
greater involvement of private busi-
ness and industry through a coopera-
tive Federal jobs training program.

Ideally, the role of Government in
providing unemployment compensa-
tion to jobless persons who are able to
work should be a very limited, tempo-
rary one. Unfortunately, those persons
who are displaced from jobs, and those
who experience difficulty in finding
employment initially, often do not
possess the skills necessary to perform
available jobs in our rapidly changing,
high technology society. The JTPA is
designed to give people the education-
al opportunity to develop their skills
so that they can qualify for available
employment and thereby earn a re-
spectable living. Because its mission
matches up well with the need in our
society, this program has quickly
become popular and cost effective.

I am pleased to announce that the
JTPA program has been a tremendous
success in South Carolina during its
first year of implementation. Over
6,000 South Carolina citizens have re-
ceived jobs as a result of JTPA train-
ing, resulting in millions of dollars’
worth of reinvestment in our State's
economy.

The private sector in the “Palmetto
State” has responded to this program
with great interest and enthusiasm.
Special recognition and commendation
go to the South Carolina Private In-
dustry Council for its efforts in pro-
moting “Network,” the program which
encourages business and industry to
participate in this valuable job train-
ing project.

Mr. President, I am encouraged by
the progress which has already taken
place in this exciting endeavor, and I
am confident that there will be even
greater progress made in the future.

In order to share more about the
success of JTPA in South Carolina
and the contributions of “Network,” I
ask unanimous consent that a report
to the South Carolina congressional
delegation, by Mr. Louis Jordan, and
related material, be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
REecoRrb, as follows:

JTPA—FIRST YEAR IN SOoUTH CAROLINA

(By Louis Jordan)

Members of the South Carolina Congres-
sional Delegation. Ladies and gentlemen.
Thank you for the opportunity today to
appear before you.

My name is Louis Jordan. I come before
you to share some good news about impor-

CONGRESSIONAL RECORD—SENATE

tant Federal legislation which you have sup-
ported and which has helped thousands of
South Carolinians to find meaningful em-
ployment over the past 12 months. I am
speaking of the Job Training Partnership
Act.

The Private Industry Council here in
South Carolina manages JTPA programs
throughout the State. The PIC, as we call
the council, is comprised of private business
men and women like myself. As a member of
the South Carolina PIC appointed by Gov-
ernor Riley, and as chairman of the Dislo-
cated Worker Committee, I want to tell you
about the results of our first year with
JTPA and recommend that this program be
continued.

When Congress passed the Job Training
Partnership Act in 1982 to replace the Com-
prehensive Employment and Training Act,
or CETA, it meant an increased role for
business and industry in the design and
management of federally sponsored, private
sector job training activities. As a result of
this partnership, between September 1983
and September 1984, we served a total of
13,570 individuals, 8,586 of whom received
training and 6,262 of whom now have skilled
jobs. Over 6,000 of these individuals were
employed at an average wage of $4.26 per
hour.

In 1984, this Federal job training program
had impressive economic Impact on our
statewide economy. The data gathered by
the Governor's Office, division of employ-
ment and training, indicates that the Feder-
al dollars South Carolina received through
JTPA went directly into training and plac-
ing many unskilled people who were on the
welfare rolls and considered hard to employ.
At an average of $4.26 an hour, 6,262 recent-
ly hired workers are each earning an aver-
age of $8,860 per year, before taxes. That
means an addition of between $150 to $200
million for the State's economy. With ongo-
ing plant closings across the State, JTPA
programs have been essential to offset the
more than 6,500 jobs lost through textile
and other industrial layoffs last year alone.

How does South Carolina compare to the
rest of the Nation in terms of efficiency? As
the next graph shows, we had a 78-percent
adult employment rate from September
1983 to June 1984. By comparison, the na-
tional average in the program's first year
was 68 percent or 10 percent lower than
South Carolina’s adult training and place-
ment rating. In addition, the cost per adult
employed was $3,757, compared to a $4,372
national average. Almost 75 percent of
adults hired In this State after receiving
JTPA-funded training are no longer living
on State or Federal subsidies. That's 17 per-
cent higher than the national average of 58
percent.

The year 1884 was a good year for JTPA
in South Carolina but we still have a signifi-
cant task ahead in the area of employment
and training. Thirty-one thousand jobs have
been lost in the textile industry alone; how-
ever, 15,000 new jobs have been created with
more than $2 billion in capital investments
last year. We face a major challenge in em-
ploying and training the people in South
Carolina so that the State can continue to
move forward.

Governor Riley has asked Bob Royall,
chairman of our Private Industry Council,
to head up a special task force to address
this challenge on several fronts including
the maximum utilization of $400 million in
State job training funds. While we attempt
to intensify our own efforts here in South
Carolina, let me say to our congressional
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representatives that we cannot meet this
challenge without your commitment. We
are relying on your continued support of job
training and economic development pro-
grams like JTPA which are proof that the
public and private sectors can work as part-
ners for the good of the people who need
these programs most of all.

Thank you for your time and your com-
mitment.

“NETWORK"

A PROJECT OF THE SOUTH CAROLINA PRIVATE
INDUSTRY COUNCIL

The Approach

The Job Training Partnership Network
was designed in cooperation with business
throughout the state. The primary goal of
the program is to harness the skills, knowl-
edge and expertise of the private sector in
determining where the jobs are and in fit-
ting the worker to the job.

One of the unigue aspects of the Network
is that it is designed to support and assist
private business.

Potential employees are screened accord-
ing to your requirements. You hire and
retain only those persons you choose. Pro-
gram involvement lasts only for the dura-
tion of training, but the benefits continue.

The program is flexible to your needs.
You define the requirements, training and
degree of involvement you want.

Your business and your records are your
own. The Network Partnership only extends
to locating, training and providing you with
the workers you determine you need.

Network was designed by business for
business. The benefits are for you.

On The Job Training

On-the-job training is available statewide.
If you desire, a Network representative will
come to your place of business.

Together you determine the specific job
openings you have or anticipate, and the
basic level of skills you feel are necessary
for any potential employee to begin training
in those positions.

The Network representative locates and
screens possible candidates against the skills
requirements you set forth. You are as-
sured, then, of seeing only those persons
with the skills you need. You select only
those persons whom you want.

Once you have identified the persons ca-
pable of fulfilling your requirements, you
hire and train the employees. During the
training period, up to 50 percent of the em-
ployees' wages may be provided by Network.
You need only supply an accounting of the
time each employee works and at what rate.
Your Network representative will complete
the necessary forms and arrange for pay-
ments.

Classroom Training

Again, you and your Network representa-
tive determine your employment needs and
the skills requirements of the available posi-
tions. If the job skills involved require more
specialized training, one of two things may
happen. You may select from trainees al-
ready enrolled in Network classroom train-
ing and fill the positions in a timely
manner.

If, however, there are no trained appli-
cants available at the time of your request,
appropriate courses within the South Caro-
lina technical training system will then be
identified and your chosen candidate en-
rolled and trained at no cost to you.
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Tax Credits

The benefits for participation in the Job
Training Partnership Network are not limit-
ed to training. You can receive a tax credit
of up to $4,500 per qualified employee hired.

Many potential workers supplied for you
by Network will qualify you for these em-
ployer tax credits. Potential employees with
the necessary requirements will be fur-
nished with a preliminary voucher stating
such.

Then, at tax time, you file only one two-
sided form (IRS form #5884-Jobs Credit)
for all your eligible Network employees. Not
one form each—one form for all. As you al-
ready have a file of eligibility certificates
and your payroll provides an employment
record, no extra corporate paperwork is re-
quired.

Claiming the jobs tax credit is only a tax
filing detail and does not expose you to any
additional government regulation.

Customized Training

In the event that no training is currently
available for the skills your jobs require,
customized training can be arranged.

Your Network representative will identify
applicants with the entry level skills you
deem necessary to be trained in the special-
ized job. Once you have selected the accept-
able applicants, customized training will be
designed that best meets your needs.

Customized training can be provided in
your workplace and be conducted by your
own employees. Your employees will then
be paid as training instructors by the Job
Training Partnership Network.

If it is not practical to conduct the train-
ing in your location, Network will endeavor
to locate an alternate training site where
customized training can take place.

In this way, and many others, you and
other members of the private sector form
the partnership working together to locate,
train and employ skilled workers while
availing yourself of the most rewarding and
cost effective means to do so.

Becoming a Partner

Add it up. You set the guidelines. Hire
only the people you want. Save recruitment
and screening cost. Save administration
cost. You get up to a 509 salary reimburse-
ment for on-the-job training. Classroom
training at no cost. Customized training.
And a tax credit for many employees hired.

Best of all, you get skilled workers.

So when it comes down to the bottom line,
the ultimate net is work.

Joint the Partnership.

The savings are yours, the gains are yours,
and the Net is Work.

CONFIRMATION OF NOMINA-
TION OF DONALD PAUL HODEL
TO BE SECRETARY OF THE IN-
TERIOR

Mr. MURKOWSKI. Mr. President, I
support the nomination of Donald
Paul Hodel to be Secretary of Interior.

Prior to 1981, there was trouble in
America’s last frontier:

We had just emerged from a decade-
long battle over the future of Alaska's
lands.

The Federal Government had re-
fused to convey the lands promised
Alaskans at the time of statehood.

The Federal Government, in the
minds of many Alaskans, was a greedy,
hard-hearted absentee landlord in con-
trol of almost 80 percent of our State.
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Washington simply didn't seem to
understand Alaska's problems, and it
didn’t want to understand them.

I do not exaggerate when I tell you
that a “Tundra Rebellion” was emi-
nent.

All this changed when President
Reagan came to the White House,
Almost overnight, Alaskans were hear-
ing about the Department of the Inte-
rior's good neighbor policy.

The Federal Government began to
convey lands that had been promised
20 years before. Genuine concern over
the future of my State suddenly
became a factor to be considered at
the Department of the Interior.

Alaskans really began to feel that
their absentee landlord had moved
closer to them.

Don Hodel was a part of that change
of attitude at the Department of the
Interior. After speaking to him in my
office 2 weeks ago and participating in
his confirmation hearings before the
Senate Energy and Natural Resources
Committee last week, I am confident
that the improved relationship begun
under Secretary Watt and continued
under Judge Clark will also continue
under his leadership.

Secretary Hodel will have one of the
most difficult jobs in the Cabinet.

He must balance the interests of
backpackers and strip miners.

He must manage wilderness as well
as mineral leases.

With respect to OCS leasing in
Alaska, he must consider the interests
of commercial and subsistence fisher-
men in Alaska who derive their living
from the sea; but he must also recog-
nize the fact that 60 percent of the
Nation’s undiscovered oil and gas re-
serves may lie off Alaska's coast.

I don't envy Secretary Hodel because
the diversity of thinking among the
entire spectrum of interest groups out
there is assurance that he will never
be a stranger to controversy.

But I have great respect for him, his
intellect, his fairness, and his willing-
ness to take on this tremendous job.

Thank you Mr. President, I yield the
floor.

CONFIRMATION OF NOMINA-
TION OF JOHN HERRINGTON
TO BE SECRETARY OF
ENERGY

Mr. MURKOWSKI. Mr. President, I
support the nomination of John Her-
rington as Secretary of Energy.

I had the opportunity to consult
with Mr. Herrington in my office last
week, and I participated in his conifir-
mation hearings before the Energy
and Natural Resources Committee. I
am convinced that Mr. Herrington will
make an excellent Secretary of
Energy.

Energy remains a very misunder-
stood issue. The public has all but for-
gotten the days when we were held in
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the grasp of OPEC. Now that the gas-
oline lines have disappeared and
energy prices have declined, the pub-
lic's attention has turned away from
the need for sound energy policy.

But energy policy is still important
today. There are some disturbing
trends which lead me to believe that
we could still find ourselves in a seri-
ous energy supply disruption once
again.

During the 1970's, our proven re-
serves of oil fell by a third. We are still
importing roughly a third of our oil,
and our trade imbalance continues to
grow out of control, partially as a
result of the costs of imported oil.

We are importing more and more re-
fined product. We need to remember
that a dependence on imported prod-
uct is as bad, if not worse, than a de-
pendence on imported crude.

This is the situation which faces Mr.
Herrington, and we must not allow
complacency to make us vulnerable to
the actions of OPEC.

We must not lose sight of a basic
goal that must lay at the foundation
of our energy policy; namely, to
achieve the highest degree of energy
independence that we can.

I hear a great deal of talk about
energy independence in this Chamber.
But I am deeply concerned that we are
pursuing a number of policies that are
taking us further and further away
from that goal.

We still have OCS leasing moritoria
in effect today. That makes absolutely
no sense when you consider that most
of the Nation’s new oil and gas re-
serves will come from the Nation’s
QOuter Continental Shelf.

We still prohibit the export of Alas-
kan North Slope crude, in spite of the
fact that the lifting of the export ban
could encourage production from new
fields in Alaska, enhance our energy
security, lower our staggering trade
imbalance, and result in millions of
dollars worth of transportation sav-
ings and increased tax revenues.

Again, we make brilliant speeches
about energy independence, but our
policies don't always reflect our rheto-
ric.

I know that Mr. Herrington is aware
of these factors, and I will support his
nomination wholeheartedly.

G. RAY ARNETT ELECTED NA-
TIONAL RIFLE ASSOCIATION
EXECUTIVE VICE PRESIDENT

Mr. SYMMS. Mr. President, on Jan-
uary 26, 1985, the National Rifle Asso-
ciation of America lost to retirement
one of its most dedicated and success-
ful chief officers, Harlon B. Carter,
the executive vice president of the 3
million member organization. His has
been a lifetime of great dedication,
good will, high standards, and unwav-
ering defense of the U.S. Constitution,
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especially the second amendment
right to keep and bear arms. Mr.
Carter will continue to serve the NRA
in an advisory capacity and will serve
on the association's executive counsel.
I know this body will want to join me
in extending our best wishes to Harlon
Carter as he begins his retirement.

At the same time, it is with great
pride that I announce to my col-
leagues that G. Ray Arnett, former
Assistant U.S. Interior Secretary, was
unanimously elected to the post of ex-
ecutive vice president of the National
Rifle Association by the NRA Board of
Directors on January 26.

A Marine Corps veteran, Arnett saw
combat during World War II in the
Pacific theater, during which he re-
ceived a field commission. During the
Korean conflict he served an addition-
al 2 years.

Ray Arnett is an avid sportsman and
outdoorsman who has devoted much
of his life to the conservation, preser-
vation, and enhancement of wildlife.
Later he was appointed by Gov. Ron-
aldan, of the Wildlife Legislative Fund
of America and its companion organi-
zation the Wildlife Conservation Fund
of America. A former NRA board
member, Arnett also has held posts
with the Wilderness Leadership
School, Game Conservation Interna-
tional, World Wilderness Congress,
Californians for Recreation and Ducks
Unlimited.

An internationally acclaimed hunt-
ing and conservation expert, Arnett re-
cently resigned from his position as
Assistant Secretary of the Interior for
Fish, Wildlife and Parks. He was ap-
pointed to that position by President
Reagan early in 1981.

This brief recitation of Ray Arnett’s
credentials are only the tip of the ice-
berg. Ray is a giant of a man, not only
in stature, but also—and most impor-
tantly, in his deep commitment to pro-
tect and defend the U.S. Constitution,
especially the second amendment. He
has played an integral role in promot-
ing hunter safety and wildlife manage-
ment. He has served his community,
local, State, and Federal Government
well in the past. The National Rifle
Association will most assuredly benefit
with Ray Arnett at the helm.

Mr. President, I would like to call on
my colleagues to join me in extending
our congratulations to G. Ray Arnett
as he begins his duties as executive
vice president of the Naiional Rifle
Association.

THE CHARLOTTE-MECKLEN-
BURG BUSING CASE: STILL
FESTERING

Mr. HELMS. Mr. President, the
Charlotte-Mecklenburg Schools case,
decided by the Supreme Court in 1971,
was the landmark decision on forced
busing by race. It began a revolution
in American public education, disrupt-
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ing the schools and creating havoc for
a generation of schoolchildren. I do
not believe it is possible to account for
the much publicized decline in achiev-
ment test scores nationwide without
careful examination of the adverse ef-
fects of forced busing.

The busing controversy presents a
classic case of professional elites—judi-
cial, journalistic, and educational—
promoting radical change, having little
or no personal effect on them, while
citizens most adversely affected by
such change largely opposed it. In this
case the change was the abolition of
the neighborhood school for the sake
of achieving racial quotas. The power
here has been in the hands of the
elites, and the American people and
their children—especially blacks—have
suffered accordingly.

Mr. President, relatively little has
been written about the problems at-
tendant to busing in Charlotte and
elsewhere, largely because those in a
position to write and publish—the
elites—have themselves been the ar-
chitects of this round of social engi-
neering. Rather than taking a critical
look at forced busing, these elites,
while often sending their own children
to private schools, have been leading
the chorus in favor of busing in the
public schools. As a result, busing has
become a pedagogical sacred cow, and
anyone with the temerity to question
it can expect to incur the wrath of its
ideological defenders.

Recently, Ralph McMillan, a Char-
lotte lawyer and former city council-
man, wrote a thoughtful and informa-
tive column in the Wall Street Journal
about the Charlotte-Mecklenburg
busing experience. His candid conclu-
sion is that, despite the good faith
effort of the local community to make
the best of a bad situation, busing has
improved neither the general quality
of education nor the education re-
ceived by blacks. In fact, Mr. McMillan
points to evidence that it has hurt
both.

Mr. President, I ask unanimous con-
sent that Mr. McMillan's article in the
Wall Street Journal of January 21,
1985, entitled “That Success Story,”
be printed at this point in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

THAT BUSING SUCCESS STORY
(By Ralph McMillan)

Charlotte, N.C., was one of the first cities
in the country to undergo forced busing.
Today, it is often held up as a shining exam-
ple of how busing can succeed in accom-
plishing desegregation without lowering the
quality of education.

But now, the school-busing issue that so
divided my native city and others in the
early 1970s is back in the news as the
Fourth Circuit Court of Appeals prepares to
rule soon on the case of Riddick vs. School
Board of Norfolk, Va. In an attempt to es-
tablish a voluntary system of integration fa-
vored by both blacks and whites, Norfolk is
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working to avoid many of the pitfalls inher-
ent in a mandatory system such as Char-
lotte’s.

The issue involved is almost certain to
reach the Supreme Court: Can a school
system under a court-ordered busing plan
decide on its own to cut back on busing now
that it has satisfied the courts that it has
desegregated? A group of Norfolk residents
has filed suit to prevent the partial disman-
tling of the forced school-busing plan in
effect there. Instead, the school board pro-
poses that elementary schools only adopt a
modified “neighborhood” school system to
try to end the flight of white children from
Norfolk's schools.

SOME SIGNIFICANT LESSONS

Charlotte's history in this issue offers
some significant lessons.

When President Reagan visited Charlotte
during his reelection campaign, he called
court-ordered busing a ‘“social experiment
that nobody wants” and one which had
“failed.”

The response by the local establishment
was swift. The Charlotte Observer, the
area’s largest paper, fired an editorial salvo,
later reprinted in the Washington Post, en-
titled “You Were Wrong, Mr. President.” It
stated that Charlotte’s “proudest achieve-
ment is its fully integrated public school
system . . . born out of a bitter controversy”
and declared that Charlotte’s school system
“has blossomed into one of the nation’s
finest.” Supporters of forced busing to
achieve racial balance have for years proud-
ly cited Charlotte as an example of where
busing worked. But how necessary was
busing in Charlotte and what is the bottom
line when its costs and benefits are balanced
against each other?

I believe that the relative success of the
busing experiment in Charlotte stems from
the positive racial attitudes held by citizens
of Charlotte rather than from the practice
of forced busing itself. Many residents here
have always been uncomfortable with segre-
gation. In the early 1960s, most civic leaders
pushed for voluntary, gradual integration
when confronted with the problem of how
to end the system of segregateda schools.
Before the decision requiring forced busing.
Charlotte was slowly but surely integrating.

Around 1965 the community eradicated
the practice of assigning black students to
all-black schools, called “union schools.” It
was replaced by a system making pupil as-
signment dependent on geographical loca-
tion supplemented by a freedom-of-choice
option. Under this scheme all students could
transfer to any school they wanted if they
could furnish their own transportation and
space in the school was available.

By 1969, there were only eight schools out
of 106 in the system that were not integrat-
ed in some manner. Out of a total of more
than 20,000 black students, the number at-
tending integrated schools had increased
from a few dozen in 1964 to nearly 10,000 in
1969. This system satisfied the then federal
district court judge for Charlotte, Braxton
Craven, when legal action was first filed
against the school board. Because of the
steps already taken, no federal remedies
were prescribed.

However, this didn't satisfy Julius Cham-
bers, a local civil-rights attorney, who had
pressed for further judicial relief in 1968.
The rest is history. James McMillan, the
new federal court judge, required forced
busing to achieve racial balance in Char-
lotte-Mecklenburg schools in the fall of
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1970. The Supreme Court unanimously
upheld his decision.

Opposition mounted to the order. Most
community leaders did not support forced
busing. Many whites fought it because they
felt educational standards would decline
with the chaos forced busing would cause.
Many blacks also opposed it because they
realized a greater percentage of blacks than
whites had to be bused to meet the required
racial quotas. Violence and riots erupted,
causing academic test scores to sag. Even
the Charlotte Observer reported, “The anti-
busing furor create(d) a highly charged at-
mosphere. . . . Racial tension within the
schools became a fact of life in Charlotte.”
This grim condition continued until at least
1975.

After the initial struggle to overthrow
court-ordered busing, a sense of futility set
in. Once people knew that busing was here
to stay, they accepted the verdict reluctant-
ly and resigned to adapting to a difficult sit-
uation. In 1973, a coalition of black parents
and white parents formed the Citizens Advi-
sory Group to insure that the desegregation
plans mandated by the federal courts would
be applied equitably. The school board initi-
ated various educational programs to im-
prove the quality of education for all stu-
dents.

Jane Scott, a former member of the Char-
lotte-Mecklenburg School Board and an op-
ponent of forced busing, says: “Once the Su-
preme Court ruled that we had to imple-
ment ‘busing,” I and many others did all we
could to assure that the school assignments
would be as equitable as possible. . . . The

children had come first.” Because of leaders
like these, Charlotte managed to cope with
the situation.

Despite the efforts of residents to make
their school system work, evidence exists
that many whites abandoned the public
schools and that white flight is continuing.

Since substantial integration had occurred
prior to court-ordered busing, it is fair to
assume that this white flight cannot be at-
tributed to latent racism, but to a decline in
educational quality. From 1972 to 1982, 12%
of the white students left the public-school
system. Enrollments are still declining de-
spite continued population growth. If
present trends continue, by 1995 the white
school population will have declined almost
25%.

Thirty-four private schools now serve
Charlotte and surrounding Mecklenburg
county. Almost every one was established
after 1968. Neighboring county school sys-
tems and nearby South Carolina school dis-
tricts have grown rapidly in the past 10
years because of their proximity to Char-
lotte. One public-school official believes
that many of Charlotte's “best and bright-
est students” have been lost to the private-
schools and that increases in private-school
enrollment are directly related to forced
busing.

Racial guotas are still required in some
areas of school life, such as in the election
of cheerleaders and school officers. Appar-
ently, despite a decade of busing, protection
by quota is still thought necessary to ensure
that some blacks will be elected to leader-
ship posts by the white majority.

An analysis of test-score statistics pub-
lished in 1981 indicates that 10 years of
busing have not succeeded in narrowing the
educational gap between blacks and whites.
Jane Scott, commenting on these scores in
testimony before the Senate Subcommittee
of Separation of Powers, contended that,
“In virtually every category, the differential
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in the black and white scores is greater
now' than when busing was ordered by the
federal courts.

Since court-ordered busing was initiated in
1970, constant pupil reassignment has been
necessary to maintain racial balance in the
schools. The school board has had to adjust
the assignment plan 11 times. This need to
rework the plan has occurred because par-
ents are reluctant to send their children to
schools they consider inferior. Jay Robin-
son, the present school superintendent, be-
lieves that although racism may be a factor,
concern for a child's education is the major
reason. He says, “The one thing about
pupil-assignment plans that has never
worked is sending children from more afflu-
ent neighborhoods into lower income or de-
prived communities in the lower grades.”
This constant reshuffling has weakened
many parents’ commitment to the publie-
school system and caused them to opt for
private schools.

TEST SCORES IMPROVE

Despite these problems, bright spots have
appeared. Test scores rating student aca-
demic achievement have begun to rise after
a significant plunge during the earlier years
of busing. Although some critics have
charged that a change in the type of test
used caused the higher scores, school ad-
ministrators believe better teaching meth-
ods and programs are the cause.

Scholastic Aptitude Tests (SAT) scores for
Charlotte show encouraging results when
measured against the same scores through-
out the state. In 1983-84, Charlotte-Meck-
lenburg students averaged a combined score
of 855—42 points below the national average
but 28 points above North Carolina’'s aver-
age.

However, many Charlotteans still do not
believe that a forced bus ride fosters learn-
ing, though the school board here has not
chosen the voluntary approach being at-
tempted in Norfolk. To be sure, Charlotte's
experience has not been as traumatic as
those of Boston and other cities. But even
Julius Chambers and other supporters of
forced busing concede that educational
quality has suffered because of it.

Mr. HELMS. Predictably, the Char-
lotte Observer, the local morning
newspaper owned by the Knight-
Ridder chain, responded to the McMil-
lan article with an editorial giving vir-
tually unqualified support to busing.
Among other things, the editorial de-
clared that “even if academic achieve-
ment were at a lower level than it is,
and even if white flight were more ex-
tensive,” there is no acceptable alter-
native to busing.

Such statements by the Charlotte
Observer and other busing promoters
confirm what many have long suspect-
ed: that busing advocates have written
off the neighborhood school for good.
In their view, the neighborhood school
is the enemy, and it alone is synony-
mous with segregation. A more dan-
gerous notion for the future well-being
of public education in this country—a
system built on the neighborhood
school—is hard to imagine.

Mr. President, I ask unanimous con-
sent that the Charlotte Observer edi-
torial of January 28, 1985, entitled
“Busing’s Success: Consider the Alter-
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native,” be printed at this point in the
RECORD.

There being no objection, the edito-
rial was ordered to be printed in the
REcoRrp, as follows:

BUSING'S SUCCESS—CONSIDER THE
ALTERNATIVE

On today's Viewpoint page you'll find a
column that appeared a week ago on the
editorial page of the Wall Street Journal by
Charlotte lawyer Ralph McMillan, who also
writes periodic opinion columns for The Ob-
server, Mr. McMillan challenges the notion
that the Charlotte-Mecklenburg school
system is “a shining example of how busing
can succeed in accomplishing desegregation
without lowering the quality of education.”

Although he acknowledges the ‘“‘relative
success” of busing here, he asks: “But how
necessary was busing in Charlotte and what
is the bottom line when its costs and bene-
fits are balanced against each other?”

He doesn't really answer those questions,
Instead, he suggests that busing causes a
significant amount of “white flight” to pri-
vate schools. He also writes that “an analy-
sis of testscore statistics published in 1981
indicates that 10 years of busing have not
succeeded in narrowing the educational gap
between blacks and whites.”

ACADEMIC GAINS

Mr, McMillan's column is by no means a
one-sided attack on the local schools. He ac-
knowledges the gains in academic achieve-
ment as measured by standardized test
scores in recent years. But some of his asser-
tions are misleading.

If Mr. McMillan had looked at more
recent figures he would have found the aca-
demic gap between black and white students
closing significantly, with scores for both
improving,

Statistics on the number of students en-
rolled in public and nonpublic schools in
Charlotte and Mecklenburg County, and on
the percentage of black students in the
public schools, belie the suggestion that
busing has led to extensive “white flight"” or
that white families continue to abandon the
public schools in large numbers.

Any gross comparison of public school en-
rollment and black percentage over a period
of time can and does reflect a number of
factors other than “white flight,” including
changes in the number of school-age chil-
dren in the community and the changing
racial ratio within that number. A more ac-
curate measure of “white flight” is the
change in the number of students in non-
public schools over the period.

The figures suggest that “white flight"”
has been triggered more by initial fear and
uncertainty than by busing. From the 1968-
69 school year, just before the 1970 court
order that eventually led to busing, until
the 1975-76 school year, one year after the
final busing plan had been approved by the
court and implemented, private school en-
rollment in Charlotte-Mecklenburg in-
creased from about 2,150 to about 8,050. But
since the school system's commitment to a
busing plan and systemwide integration has
been clear, that initial flood of white stu-
dents from the public schools has become a
trickle. Private school enrollment from the
'"715-"T6 school year until last year increased
from about 8,050 to only about 8,695.

DECLINING ENROLLMENTS

From 1971 until 1983, enrollment in the
Charlotte-Mecklenburg schools—the 31st
largest system in the nation—fell 11.29%.
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Among the nation's 50 largest school sys-
tems, only four showed an increase in en-
roliment in that period, and 34 experienced
larger declines in enrollment than Char-
lotte-Mecklenburg's.

For an example of serious “white flight"
in a formerly segregated school system com-
parable in size to Charlotte-Mecklenburg's,
consider the Nashville-Davidson County
schools in Tennessee. There officials failed
to maintain a consistent desegregation plan,
and public school enrollment declined 27%
between 1971 and 1983.

We would offer these answers to Mr. Me-
Millan's questions:

Clearly, busing was necessary to eliminate
segregation at all schools and maintain fair-
ness and stability throughout the system.
(Perhaps it's worth noting at this point that
more than half the Charlotte-Mecklenburg
students who ride school buses do so for rea-
sons of convenience, not for purposes of in-
tegration.)

As to costs and benefits, we believe the al-
ternative to busing, for now, is simply unac-
ceptable—even if academic achievement
were at a lower level than it is, and even if
white flight were more extensive. No one
really likes the idea of busing on the basis
of race, of course. But without it, many
schools would be essentially segregated by
race, with the destabilizing possibility of
more lawsuits. Such a system would be
unfair to those students who found them-
selves part of a tiny black or tiny white mi-
nority in “neighborhood” schools. And in-
stead of a consistent level of quality
throughout the system, schools again would
reflect their neighborhoods, varying widely
in quality, status and parental support and
expectations.

KEEPING A COMMITMENT

Most important of all is a point critics of
busing never mention: Without busing, this

community would have to abandon its com-
mitment—court-ordered, but now widely ac-
cepted on merit—to remove from the public
schools, root and branch, the unfair results
of generations of enforced racial segregation
in housing, employment and education.

Mr. HELMS. Mr. President, further
confirmation that the views of the
Charlotte Observer and other busing
advocates are best characterized as
elitist came just a few days after the
above editorial appeared. A local rep-
resentative to the North Carolina
General Assembly, Ray Warren, sug-
gested that a referendum be held in
Mecklenburg County on school busing.
His suggestion drew immediate objec-
tions from the professional staff of
the Charlotte-Mecklenburg school
system. It also produced a column by
the editor of the Charlotte Observer
castigating Mr. Warren and arguing
that his effectiveness as a legislator
was jeopardized by even offering the
idea.

Mr. President, I ask unanimous con-
sent that a January 31, 1985, Char-
lotte Observer news article by Jim
Morrill, entitled ‘‘Legislator Suggests
Fall Referendum on School Busing,”
and a February 3, 1985, opinion
column by Observer Editor Rich
Oppel, entitled “When Silence Really
Can Be Golden,” be printed in the
REcorp at this point.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Charlotte Observer, Jan. 31,
19851

LEGISLATOR SUGGESTS FALL REFERENDUM ON
ScHooL BusING

(By Jim Morrill)

A Mecklenburg County legislator is ex-
ploring the possibility of putting a school
busing referendum on the fall ballot.

Rep. Ray Warren, R-Mecklenburg, has
asked Elections Supervisor Bill Culp to esti-
mate the cost of a countywide referendum
to accompany the Charlotte city elections in
November.

President Reagan resurrected the issue in
October during a Charlotte campaign ap-
pearance by calling busing an experiment
that had failed.

His remarks were met by statements and
editorials in The Charlotte News and The
Observer defending Charlotte-Mecklen-
burg’s 15-year-old integration plan. Of the
system’s 72,000 pupils, 12,000 are bused for
integration.

“The school administrators and the Char-
lotte newspaper editors seem to think the
community is supportive of busing,” Warren
said Tuesday. “I think they ought to have
an opportunity to be vindicated in that
belief. . . .

“Should the time come in the future when
the school board is granted more flexibility
to deal with busing, they would have a clear
statement of public opinion to guide them,”
he said.

State elections officials say a nonbinding
busing referendum—essentially a straw
vote—would require General Assembly ap-
proval to get on the ballot.

School officials reacted strongly Tuesday
to a possible referendum.

“I think this type of thing will very much
polarize the community,” said Charlotte-
Mecklenburg Schools Supt. Jay Robinson.
“I certainly don't believe that most people
in the community want children bused. But
1 seriously doubt that the majority of
people want to return to segregated
schools.”

“I cannot imagine it serving a useful pur-
pose,” school board Chairperson Carrie
Winter said. “I think most people are very
proud of what's been achieved by the good-
heartedness of this community."

Warren said a referendum *“might give
people hope that they can have input into
the education of their children again.”

Charlotte-Mecklenburg's pupil assignment
plan is the result of a federal court order re-
quiring integration. Warren, a public school
graduate, said he believes future, more con-
servative courts could allow cities like Char-
lotte to stop busing programs.

Robinson said the current program ex-
ceeds court-mandated standards.

“I don't think our plan anymore is a ques-
tion of what the courts say,” he said.
“Either you believe in integration or you
don't and if you do, you do what it takes to
see that all the schools have some integra-
tion, more than just tokenism."

Sen. Larry Cobb, R-Mecklenburg, declined
comment on the possibility of a busing ref-
erendum but said he generally sees little
value in straw votes.

“I'm not going to salute that flag, let’s put
it that way,” Cobb said. "My feeling (about
busing) is that the school system was set
back initially and it has overcome those
problems and is in pretty good shape.”
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Asked if a referendum would reopen
wounds, Warren said, “If (people) feel that
way they should blame the school board
and the Charlotte Observer editorial writers
and all the other people who are talking
about how wonderful things are ... and
trying to make us a national pro-busing
model."

[From the Charlotte Observer, Feb. 3, 1985]
WHEN SILENCE REALLY CAN BE GOLDEN
(By Richard Oppel)

Freshman state Rep. Ray Warren's anti-
busing proposal brings to mind a piece of
wisdom given new legislators since the time
they rode to the nation’s state capitals in
buckboards. It's called Coughlin's Law;
Don’t talk unless you can improve the si-
lence.

The N.C. General Assembly convenes
Tuesday. The stakes are enormous for
Mecklenburg County. We should be optimis-
tie, but recognize the fragility of politics in
Raleigh.

One, Mecklenburg has the good fortune to
have in the governor's mansion a local man,
Jim Martin, who is a capable, experienced
legislator with broad knowledge of local,
state and federal government. Yet, he is a
Republican in a Democratic world and the
holder of an office with comparatively little
power.

OUR GROWTH PAINS

Two, our county faces mounting problems
of growth and urbanization that require in-
creasing coordination between state and
local officials. Yet, this teamwork must be
developed within an environment—the N.C.
General Assembly—historically controlled
by rural interests who do not share our
problems.

Three, Mecklenburg voters chose in 1984
to abandon legislators of power and experi-
ence—Sens. Craig Lawing and Cecil Jenkins
and Reps. Parks Helms, Louise Brennan and
Jim Black—in favor of people who are
mostly untested.

These add up to a need for caution by our
legislative delegation. The lawmakers must
forge a strong relationship with Gov. Mar-
tin's office. They must work to earn credi-
bility with their General Assembly col-
leagues. They must gain the confidence and
trust of local Mecklenburg officials.

That is why Rep. Warren’s comments on
busing are dismaying. He told Observer re-
porter Jim Morrill on Tuesday that he had
asked Elections Supervisor Bill Culp to esti-
mate the cost of a countywide school busing
referendum to accompany the Charlotte
city elections in November.

“The school administrators and the Char-
lotte newspaper editors seem to think the
community is supportive of busing. I think
they ought to have an opportunity to be
vindicated in that belief,” said Warren.

We have a fine public school system. Our
15-year-old Integration plan has worked. Of
the system’s 72,000 pupils almost 50,000 are
bused but only about 12,000 for purposes of
integration. Our system is a model for the
nation. New industry is attracted by the
harmony of the community. And desegre-
gated schools are the law of the land.

What does Rep. Warren wish to accom-
plish? The reopening of old wounds? A
return to a dual system, which would inevi-
tably happen if school officials could not
adjust enrollments to account for shifting
residential patterns?

I choose not to debate the merits of deseg-
regated schools here. But 1 question the
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logic of Warren's apparent social agenda as
a freshman legislator.

In a letter published Jan. 4 in The Observ-
er, the 27-year-old Warren appealed for bi-
partisanship and teamwork between Pied-
mont Democrats and Republicans to provide
the best representation for their constitu-
ents, Said the Mint Hill lawyer.

“It is far too early to herald the arrival of
an era of diminished legislative effective-
ness for Mecklenburg and other Piedmont
counties. Together, Piedmont Republicans
and Democrats have the numerical strength
to promote the interests of our part of the
state.”

Maybe so, but Warren’s first steps would
surely threaten his effectiveness in our leg-
islative delegation. Veteran lawmakers
quickly dismiss noisy ideologues among a
freshman class in favor of those who are
willing to work hard, and do so quietly, until
they know enough about the legislature to
lead. It is especially easy to dismiss one
when the ideologue is a Republican amid a
Democratic majority.

Warren has been active in conservative
causes since he was s student at UNC-Wil-
mington in the late 1970s., He has been a
consistent opponent of racial quotas at uni-
versities and other policies he viewed as
racial discrimination. He has written intelli-
gent and passionate letters to this newspa-
per.

NOT CAMPUS POLITICS

But campus politics are a far cry from rep-
resenting the largest county in North Caro-
lina in the General Assembly.

Gov. Martin has a record of mainstream
Republican pragmatism. In modern times,
local Mecklenburg officials have ap-
proached policy issues with a nonpartisan,
progressive spirit.

If Rep. Warren or his fellow Mecklenburg
freshmen attempt to achieve their own po-
litical goals with an agenda that has little to
do with the future of our county, they
should know the huge, potential cost to
Mecklenburg's 450,000 residents—in roads,
university money, public works projects and
tax reform.

Mr. HELMS. Why, I ask, Mr. Presi-
dent, are those who think schoolbus-
ing is such a good thing for our society
and our schoolchildren afraid to hear
from the people on this matter—white
and black alike? Why do they want to
keep the lid on what is obviously seri-
ous dissatisfaction with forced busing
by the American people?

Mr. President, I do not pretend to
have the answers to these questions.
But I am convinced that if we do not
let the public be heard on busing and
if those with the political power to do
something about it fail to heed the
counsel of the people, the American
publie school system will never achieve
the levels of excellence which our chil-
dren and our grandchildren deserve.
They will be shortchanged, and they
will rightly blame those who aban-
doned the neighborhood school.

That is why, Mr. President, this Sen-
ator will continue to sponsor legisla-
tion curbing forced busing and restor-
ing the neighborhood school. The pro-
fessional elites may hope that forced
busing has now become a permanent
party of public education, but as long
as Congress has the power to act in
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this matter, this Senator will be push-
ing for appropriate solutions.

DEATH OF SENATOR LISTER
HILL

Mr. BYRD. Mr. President, I join my
colleagues today in paying my respects
to a senatorial legend, Joseph Lister
Hill. My condolences go to his wife,
Henrietta M. Hill, and his children,
Luther Lister Hill and Henrietta Hub-
bard.

But while we sorrow in the loss of
the publie servant, and join in sympa-
thy for his relatives and close friends,
it is fully appropriate that we cele-
brate the memory and the career of
Senator Hill. He was a man who ac-
complished a great deal for the people
of his beloved State of Alabama, his
Nation, and for mankind.

For 45 years, from 1923 to 1968, Mr.
Hill proudly represented Alabama in
the Congress of the United States. He
served 15 years in the House, and 30
years in this Chamber. From the ad-
ministration of President Calvin Coo-
lidge to the administration of Presi-
dent Lyndon Johnson, he was here
building and creating.

On a great proportion of the monu-
mental legislation enacted during that
period, one will find Lister Hill's name
as a sponsor. On the legislation estab-
lishing the Tennessee Valley Author-
ity, it is there. On the Rural Housing
Act, the National Security Act, the
Rural Telephone Act, the Social Secu-
rity Act, the legislation creating Medi-
care, and the GI bill of rights for vet-
erans of World War II and the Korean
conflict—his name is on all them.

In 1940, Senator Hill placed the
name of President Franklin Roosevelt
into nomination for President of the
United States with the words: “His
heart made him the friend of the
lowly. His deeds show him to be a
friend of all, both great and small.”
These words as easily and as accurate-
ly could have been said about himself.

Lister Hill's chief concern, through-
out his congressional career, was im-
proving the quality of life of all his
fellow Americans, regardless of eco-
nomic status.

A long-time advocate of education,
in 1955, Senator Hill sponsored legisla-
tion to provide Federal aid to educa-
tion so that no American child would
grow up unable to read or write. He
also pointed out that the country was
failing to train and develop what he
termed “our top talent.” “If we contin-
ue to neglect our schools,” he warned,
5 years from now the Russians will be
ahead of us.”

The Soviet Union became the first
nation to launch a satellite into orbit 2
years later. In response, Senator Hill
was instrumental in drafting and spon-
soring the National Defense Education
Act. In words that we would do well to
recall today, Senator Hill told us:
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Our schools are the backbone of defense
of our country, the bulwark of the Ameri-
can enterprise system, and the foundation
of a trained and loyal American citizenship.

Lister Hill's greatest accomplish-
ments, and his greatest glory, howev-
er, came in his efforts to assure that
all Americans would have access to
quality health care. One Congress
alone enacted more than 20 “Hill
bills,” as they were known, to improve
the public's health. Upon his retire-
ment from the Senate in 1968, Senator
Hill received a special Lasker Award
for guiding ‘“more than 80 major
pieces of health legislation' to passage
during his congressional career.

In his efforts to reduce the pain and
suffering of illness and injury, he
sponsored legislation for increased re-
search into the cause, cure, and pre-
vention of cancer, mental illness, heart
disease, arthritis, and other crippling
and killing diseases. He sponsored leg-
islation for medical professions’ train-
ing and education.

And Senator Hill sponsored the leg-
islation that bears his name, the Hill-
Burton Act of 1946, which provided
Federal funds for the construction of
medical facilities, primarily in rural
and poverty areas. Today, more than
9,200 medical facilities throughout the
United States, many of them in poor
and rural areas, owe their existence to
this act.

The honorary names he was given,
the Senate’s “Statesman for Health,”
the “Leader for the Public's Health,”
“Mr. Health,” and the “Father of the
National Institutes of Health, speak
for themselves.

“There are millions of our people
who are better off today,” said Presi-
dent Lyndon Johnson, “and millions
who will be better off in the future,”
because of the work of Senator Hill.
Senator Hill “has done more for the
public’s health than any American in
history,” read an article in Harper's
magazine, in 1959.

The congressional career of Senator
Lister Hill is one of those instances in
history when the lives of millions of
persons have been improved and made
more comfortable by the efforts of one
man.

The State of Alabama, the TU.S.
Senate, and the United States lost
much with his retirement from public
life, and now with his passing. But
Senator Lister Hill left such a legacy
from his days of publie service, that he
will never truely leave us.

He has set an example for all of us
who seek to do the public’s work.

BIRTH OF ASHLEY HANSEN
RIEGLE

Mr. BYRD. Mr. President, it is with
great pleasure that I announce to my
colleagues that a new Democrat has
been brought forth.
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On February 1, Ashley Hansen
Riegle was born. The proud parents
are the senior Senator from Michigan,
DonaLp RiEGLE, and his wife, Lori
Hansen Riegle.

As always, I am pleased to announce
a birth. Being a parent myself, I know
the joy that such a happy event
brings, and the many years of pleasure
that will come.

I wish the baby and the mother the
best of health. I give the Senator my
heartiest congratulations.

SENATOR CLAIBORNE PELL ON
CONSENSUS IN AMERICAN
FOREIGN POLICY

Mr. BYRD. Mr. President, last week
the Senate Committee on Foreign Re-
lations held its opening round of hear-
ings on “The Future of American For-
eign Policy.”

These hearings could not have been
held at a more opportune time. For as
our distinguished colleague, Senator
CLaIBORNE PELL, the ranking Demo-
crat on the committee observed in his
opening remarks:

With the advent of a new chairmanship—
and of a Presidency with a renewed man-
date—the hope naturally arises that we
might be able to achieve in the future a
greater degree of consensus in foreign policy
then has characterized the recent past.

Senator PELL noted that the goal of
consensus in American foreign policy
was a worthy aspiration and one
which he, and I believe all Members of
the Senate share. However, he offered
us some very wise words of caution
when he pointed out:

Just as I believe no Senator should sup-
port or oppose the President purely for rea-
sons of party, I believe also that no Member
of Congress should feel compelled to sup-
port the President simply because he is
President.

In making this observation Senator
PELL DREW UPON THE INTENT OF OUR
FounDING FATHERS WHO ALLOCATED THE
FOREIGN POLICY POWER TO BOTH THE EX-
ECUTIVE AND LEGISLATIVE BRANCHES OF
OUR (GOVERNMENT WHEN THEY DRAFTED
OUR CONSTITUTION. CITING THE DISTIN-
GUISHED HISTORIAN EpwARD CORWIN,
THE SENATOR NOTED THAT:

Far from creating a clean separation of
power, Corwin said, the Constitution ex-
tended “an invitation”"—to the President
and to Congress—'‘to struggle for the privi-
lege of directing American foreign policy."

On May 16, 1983, in a speech on this
floor, I reminded my colleagues that
having thrown off the yoke of tyran-
ny, our Founding Fathers were deter-
mined that our fledgling Nation would
never again suffer the abuses of a
monarch vested with absolute power.
In so doing, they constructed a system
of government in which the three
branches were delicately balanced,
each against the other two.

For the Founding Fathers, Congress
had a unique role to play since they
viewed it as an institution reflecting
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the voice of the people and as the bul-
wark of American democratic ideals. I
note that the first article of the Con-
stitution deals exclusively with the
legislative branch and its powers. The
Founding Fathers, in light of our colo-
nial experience, were justifiably suspi-
cious of executive power, and this was
reflected in the noble instrument they
drafted and which we know as the
Constitution of the United States of
America.

As Senator PELL pointed out, the
Founding Fathers accorded the Con-
gress a significant role in the conduct
of this Nation's foreign policy. And as
Senator PELL so eloquently stated:

* * * Ultimately we must accept a truth
about consensus that proceeds from the
very meaning of the word: that we will
achieve consensus when we can reach agree-
ment, and we will lack consensus when we
can’t. That is what the Founding Fathers
envisaged for our constitutional system and
that, I trust, is the way it shall continue to
operate.

I urge my colleagues to weigh very
carefully the views of our distin-
guished colleague on the issue of con-
sensus in American foreign policy.
They are a timely reminder that the
Senate has a special responsibility to
heed the warning of Senator PELL who
has reminded us that: “ * * * Ultimate-
ly Congress must judge the President’s
policy on its merits.”

I ask unanimous consent that the
full text of Mr. PELL's remarks be
printed in the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT OF SENATOR CLAIBORNE PELL

Mr. Chairman, I wish to congratulate you
on the assumption of your new responsibil-
ities, and to underscore my intent to work
with you in a spirit of cooperation. In this
regard, I was pleased to concur with your
desire to commence your chairmanship—
and the second Reagan Administration—
with this series of hearings aimed at ad-
dressing the broad questions and principles
underlying American foreign policy.

With the advent of a new chairmanship—
and of a presidency with a renewed man-
date—the hope naturally arises that we
might be able to achieve in the future a
greater degree of consensus in foreign policy
than has characterized the recent past. This
is a worthy aspiration, which I share. But
on the subject of consensus, I do believe a
few cautionary words are in order.

With tongue in cheek, the British states-
man Disraeli once described his idea of an
agreeable person as a person who agreed
with him. The concept of consensus in for-
eign policy is subject to the same tendency.
As the President seeks agreement from Con-
gress, or as one political grouping finds
itself opposed by another, there is often a
temptation to label as disagreeable—or irre-
sponsible—those from whom one cannot
elicit concurrence. While such accusations
inevitably arise in our political process, we
ought to keep them in perspective.

It first bears emphasis that the absence of
consensus generally has little to do with ex-
cessive partisanship. As a case in point, we
need look only to the current dispute be-
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tween the Senate Republican leadership
and the Defense Secretary over the national
military budget, a question central to for-
eign policy. A second topical example is the
disagreement between the Republican-con-
trolled Senate and the Administration over
aid to the Nicaraguan contras. Historically,
I recall vividly the controversy over Viet-
nam, when opposition to the Johnson Ad-
ministration arose first among Senate
Democrats.

My second point about consensus concerns
the role of Congress. Just as I believe no
Senator should support or oppose the Presi-
dent purely for reasons of party, I believe
also that no member of Congress should
feel compelled to support the President
simply because he is President. There is, I
believe, a normal predisposition in Congress
to support the President by reason of his re-
sponsibilities as head of state, head of gov-
ernment, and commander-in-chief. But ulti-
mately Congress must judge the President’s
policy on the merits.

Some fifty years ago, the distinguished
historian Edward Corwin gave us a classic
description of the way the Founding Fa-
thers had allocated foreign policy power to
the executive and legislative branches. Far
from creating a clean separation of power,
Corwin said, the Constitution extended “an
invitation"—to the President and to Con-
gress—"to struggle for the privilege of di-
recting American foreign policy.” Through-
out our history, this struggle has been
waged, sometimes yielding a period of exec-
utive or legislative supremacy, sometimes
abating for a period of relative tranquility,
but always eventually resuming, in a phe-
nomenon reminiscent of a phrase from the
Roman poet Horace, who spoke of “harmo-
ny in discord.” This, I believe, is precisely
what the Founding Fathers intended.

And so, Mr. Chairman, as these hearings
begin, I join with you in searching for areas
of common ground on which we can base
the future of American foreign policy. But
ultimately we must accept a truth about
consensus that proceeds from the very
meaning of the word: that we will achieve
consensus when we can reach agreement,
and we will lack consensus when we can't.
That is what the Founding Fathers envis-
aged for our constitutional system and that,
I trust, is the way it shall continue to oper-
ate.

Mr. Secretary, I join with Chairman
Lugar in welcoming you here today.

THE 40TH ANNIVERSARY OF
THE YALTA CONFERENCE

Mr. DURENBERGER. Mr. Presi-
dent, this week marks the 40th anni-
versary of the Yalta Conference
among Franklin Roosevelt, Winston
Churchill, and Joseph Stalin, the lead-
ers of the wartime coalition against
Nazi Germany.

Conferences are not often remem-
bered, except by historians, for all too
often they do little more than ratify
reality. But the Yalta Conference is
different, and its anniversary merits
attention.

Yalta did not ratify reality; it helped
shape it, and it did so in large measure
because the Western powers did not
fully comprehend the nature of Soviet
foreign policy. Like any diplomatic
conference, the Yalta meetings result-




2100

ed in statements which were deliber-
ately euphemistic and subject to some
degree of misinterpretation. But a sig-
nificant number of the pledges offered
by the Soviet Union at the Yalta Con-
ference were crystal clear: Guarantees
of free elections, of fundamental
human rights, and of an end to the
sphere-of-interest politics which had
twice plunged Europe into world war.

What happened? The answer is obvi-
ous to anybody. First, the United
States simply failed to understand the
nature of the Soviet Union, and it ac-
cepted the best possible interpretation
of vague and euphemistic commit-
ments. Thus, shortly after returning
from Yalta, President Roosevelt told
Congress that the Conference meant
the end of spheres of influence, and
that Europe would be free. The Soviet
interpretation, of course, was exactly
the opposite. So Yalta was an early re-
minder of something we should never
forget when dealing with the Soviets:
Where an agreement leaves any room
for error, the Soviets will construe it
to their own advantage.

More importantly, however, Yalta
simply represented the Soviet pench-
ant for the diplomacy of the lie, and
for policies of naked power. The free
elections never materialized. First
Poland, then Czechoslovakia—both
countries which had fought against
Germany—were occupied and brought
into the Soviet bloc through puppet
governments. The wartime enemies of
Germany were treated no differently
than Germany's allies. Whether a
country was “liberated” by the Rus-
sians or whether it was defeated by
the Russians, the result was the same.

To this day, we live with the conse-
quences of the Yalta Conference. The
dividing line between the Warsaw Pact
and NATO reflects the final battle
lines of the various Allied Powers in
World War II. Two generations of
Americans and Europeans have come
of age without knowing a free Europe,
at peace with itself. As Zbigniew Brze-
zinski points out in a brilliant article
in the most recent edition of Foreign
Affairs, the division of Europe which
resulted from Yalta is both artificial
and dangerous. It serves as the justifi-
cation for the state of armed truce
which characterizes Europe today, and
it is justified by it.

The situation in Europe is not natu-
ral, and it is not something we should
celebrate. We have made the best of a
bad situation, and we should continue
to do so for as long as necessary. But
the perpetual tensions along the inter-
German frontier, the vast amount of
treasure poured into the NATO alli-
ance, and the periodic disputes among
NATO members over such questions
as burden sharing are the daily price
we pay for the Yalta Conference.
Moreover, military tensions are not
the only price. As a Polish Ameri-
cannd all other Eastern Europeans, in-
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cluding Jews who must live under
Moscow's definition of liberty, is an-
other legacy of Yalta.

So long as Europe is effectively di-
vided into two armed camps reflecting
spheres of influence—so long, in other
words, as the legacy of Yalta remains
with us—we cannot take much satis-
faction. The costs of Yalta's legacy are
too high, and the benefits accrue only
to Stalin’s heirs.

Simply put, Mr. President, we went
to Yalta with high hopes, and we came
back with broken promises and out-
right lies. We have lived too long with
the consequences, and we are paying
the price every day. As other Senators
have suggested, it is time to make
clear that we do not accept Yalta's
legacy, for the legacy is not what we
were told it would be. Contracts are
not valid if one party fails to live up to
their terms. The contract we thought
we had signed at Yalta has never been
effective, for the Russians set out im-
mediately to break its terms. Under
the circumstances, we are foolish to
continue to treat the Yalta agreement
as anything more than a broken arti-
fact of other times.

Does this mean that we should seek
the dismantling of current borders? Of
course not. It would be foolhearty to
try, and we are bound as well by the
Helsinki agreement which finally put
an end to World War II.

But Europe is more than boundaries
and borders. It is a collective entity,
and not just an accumulation of gov-
ernments. The course of history has
persistently led to the emergence of a
cultural and regional whole. There
was a Europe long before there were
separate nation-states, and things are
no different today. When Charles de-
Gaulle spoke of “Europe from the At-
lantic to the Urals,” he was being fac-
tual, not visionary.

Governments and borders matter,
and they must be bolstered. But they
are not the only things which animate
people. Common visions, common cul-
tures, and common beliefs can and do
transcend national borders. That is
why, for instance, the NATO alliance
is an Atlantic alliance, and not simply
a European organization. It is why we
in this country look with awe on the
works of such masters as Brahms,
Chopin, Goethe, and others. It is why
Pope John Paul II speaks to the
hearts of so many Europeans, Catho-
lic, and non-Catholic alike.

In short, as Dr. Brzezinski argues,
Europe can become European, even
while we recognize the borders and
boundaries which define the nation-
states of Europe, eastern and western
alike. As Dr. Brzezinski argues, we can
repudiate Yalta's legacy, and should
do so if we want to end the artificial
division of Europe which carries with
it such profound costs. But in doing so,
we cannot repudiate the course of his-
tory which has pointed for centuries
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toward a Europe which is united by
bonds of belief. The Helsinki agree-
ment recognizes this by specifying
that human rights are a transcendent
concern of all nations, and not the do-
mestic concern of sovereign nations
free to tyrannize their citizens. Helsin-
ki recognizes borders, but it recognizes
a common Europe as well, a Europe
defined by such fundamentals as
human liberty and shared culture.

If we repudiate Yalta's legacy while
bolstering our commitment to the
vision of Helsinki, we can begin, how-
ever slowly, to move toward the time
when President Roosevelt's belief that
the world should be free of spheres of
influence is fact, not fantasy. The
process will take time, but if we do not
begin to invest that time, we are
doomed to live in a world divided and
to pour our national treasure into the
means by which to keep it so. There is
really no choice. We owe it to our-
selves, and to our brethren in the
Eastern European countries, to come
up with a better vision of the future.

Mr. President, I ask unanimous con-
sent that the article by Zbigniew Brze-
zinski, which I have mentioned, be
printed in the RECORD,

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

THE FUTURE OF YALTA
{By Zbigniew Brzezinski)

Yalta is unfinished business. It has a
longer past and it may have a more ominous
future than is generally recognized. Forty
years after the fateful Crimean meeting of
February 4-11, 1945, between the Allied Big
Three of World War II, much of our current
preoccupation with Yalta focuses on its
myth rather than on its continuing histori-
cal significance.

The myth is that at Yalta the West ac-
cepted the division of Europe. The fact is
that Eastern Europe had been conceded de
facto to Josef Stalin by Franklin D. Roose-
velt and Winston Churchill as early as the
Teheran Conference (in November-Decem-
ber 1943), and at Yalta the British and
American leaders had some halfhearted
second thoughts about that concession.
They then made a last-ditch but ineffective
effort to fashion some arrangements to
assure at least a modicum of freedom for
East Europe, in keeping with Anglo-Ameri-
can hopes for democracy on the European
continent as a whole. The Western states-
men failed, however, to face up to the ruth-
lessness of the emerging postwar Soviet
might, and in the ensuring clash between
Stalinist power and Western naivete, power
prevailed.

Yalta's continuing significance lies in
what it reveals about Russia’s enduring am-
bitions toward Europe as a whole. Yalta was
the last gasp of carefully calibrated Soviet
diplomacy designed to obtain Anglo-Ameri-
can acquiescense to a preponderant Soviet
role in all of Europe. At Yalta, in addition
to timidly reopening the issue of Eastern
Europe, the West also deflected, but again
in a vague and timorous fashion, Soviet as-
pirations for a dominant position in the
western extremity of the Eurasian land
mASS.
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Yalta thus remains of great geopolitical
significance because it symbolized the unfin-
ished struggle for the future of Europe.
Forty years after Yalta that struggle still in-
volves America and Russia, but by now it
should be clear that the issue is unlikely to
be resolved in a historically constructive
manner until a more active role is assumed
by t}'le very object of the contest, Europe
itself.

1I

The setting for Yalta was prostrated
Europe. That once globally dominant civili-
zation had committed historical suicide in
the course of two devastating wars fought
within the span of a mere gquarter-century.
When the two leaders of the British and
American democracies met with the Geor-
gian tyrant of the Great Russian Empire to
resolve the future of Europe, continental
Europe was absent from the deliberations.
In the meantime, much of Europe’s future
was being decided on the ground, by the
great extra-European armies pushing from
the east and the west into Germany, the
heart of Europe.

Until Yalta, the key issue perplexing the
wartime alliance was Poland, the key to con-
trol of Eastern Europe. Thereafter, the
issue has increasingly been Germany, the
key to control over Western Europe. Poland
represented to Moscow the gate to the
West, and thus the Kremlin in its wartime
diplomacy adopted an attitude of utter in-
transigence on the question of Poland's
future. Though in his memoirs Churchill
later described the Polish issue as “the first
of the great causes which led to the break-
down of the Grand Alliance,” neither he nor
his Atlantic partner, President Roosevelt,
seemed to grasp the central strategic impor-
tance of the Polish issue; nor was either of
them inclined to exploit Russia’s initial
weakness to obtain a satisfactory resolution
of the Polish-Soviet dispute, initiated by the
Soviet seizure of almost half of Poland in
1939 as a result of the Stalin-Ribbentrop
agreement.

Stalin correctly saw in the territorial dis-
pute the opportunity to transform Polish
independence into dependence on Moscow.
So did the Poles. Prior to the Teheran meet-
ing, the Polish prime minister desperately
warned Churchill (as recorded by Sir Wil-
liam Strang on September 9, 1943) that
“what was at stake between Poland and
Russia was not merely a question of fron-
tiers but a question of general relations and
indeed the question of the survival of
Poland as an independent state. . .."' A
month later, Foreign Minister Anthony
Eden reported to the British War Cabinet
that the Polish prime minister had told him
on October 6, “The general attitude of
Stalin towards Poland, towards Germany
and the Free German movement and to-
wards questions touching other occupied
countries, as well as his record and his
whole mentality, implied more extensive
ambitions than ambitions only in the east-
ern provinces of Poland which were strategi-
cally important to Poland but in no sense
vital to Russia.” Finally, on the eve of the
Teheran meeting, Eden briefed the War
Cabinet on November 22 that the Poles
feared “that Russia's long-term aim is to set

1 This, and the other documents cited, are con-
tained in the very useful collection edited by A. Po-
lonsky, The Great Powers and the Polish Question,
London: L.S.E., 1976. See also V. Mastny, Russia's
Road to the Cold War, New York: Columbia Univer-
sity Press, 1979.
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up a puppet government in Warsaw and
turn Poland into a Soviet republic. . . .”

The British took a more benign view of
Stalin’'s goals. Eden assured the Poles “that
British experience suggested that Stalin was
much less intransigent . . .,”” and his inter-
nal memorandum on preparations for the
forthcoming Teheran Conference makes it
clear that the United Kingdom was pre-
pared to satisfy Stalihurchill and Roosevelt
agreed to changes in the Polish frontiers,
without any further consultation with the
Poles, and more generally conceded to
Moscow a preponderant role in the Balkans.

To make matters worse, while pressing
the Poles to make territorial concessions to
Moscow in the hope of assuaging Russian
desires, the British and Americans were un-
willing to offer the Poles any assurances re-
garding compensation in the West. Adopt-
ing the position that changes in Germany's
frontiers must await the end of the war,
London and Washington made the Polish
plight more desperate. As a result, most
Poles simply refused any compromise on the
grounds that a truncated Poland could not
survive as an independent entity, while
others, shocked and embittered, increasing-
ly saw in Moscow the only sponsor of major
Polish territorial acquisition of Germany
territory as a compensation for what was to
be absorbed by Russia. The price, however,
was the inevitable emergence of Polish de-
pendence on Russia, and through it Soviet
domination over Eastern Europe.

By the time of Yalta, not only was Poland
occupied by the Red Army, but a new gov-
ernment, sponsored by Stalin, had been in-
stalled in Warsaw. At Yalta, the West exact-
ed Soviet promises that the Soviet-installed
government would be enlarged and would
hold free elections, following which the
West would recognize it, but Western lead-
ers agreed not to have any binding obliga-
tions regarding the elections inserted into
the joint communiqué issued at the conclu-
sion of the Yalta Conference. As a result,
how free elections were to be organized re-
mained an exclusive Soviet prerogative,
with the outcome thereby predetermined.
(Indeed, the Western powers recognized the
Warsaw government in mid-1945, even
though—contrary to the Yalta agreement—
no elections had been held.)

1

By finally foreclosing the issue of Poland
in Russia's favor, Yalta opened the battle
for the future of Germany. Eastern Poland
had been incorporated into the Soviet
Union, but the West continued to oppose
major Polish expansion at Germany's ex-
pense. The Russians at first hesitated in de-
ciding how extensively they ought to sup-
port Polish claims, But at the Potsdam Con-
ference in July 1945, following Germany's
final collapse, Stalin apparently concluded
that with his armies firmly implanted in the
middle of Germany he could afford to satis-
fy Polish needs (thereby permanently ce-
menting Polish dependence on Russia),
while continuing to wage his struggle for a
preeminent Soviet role in Western Europe.

For Stalin, that struggle was the vital sub-
stance of his wartime alliance with the
West. Late in 1943, on the eve of the Te-
heror a Central European confederation
which might have presented an obstacle to
Soviet domination over the region.

The Teheran Conference further nur-
tured Stalin's grandiose hopes that the Brit-
ish would be unable and the Americans un-
willing to oppose his larger designs, which
he revealed cautiously, while continuously
probing the intentions and the will of his
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British and American interlocutors.
Throughout, Stalin and his associates skill-
fully played on the anti-imperialist senti-
ments of the Americans to weaken the Brit-
ish role in any postwar arrangements and
on the British rivalry with France to make
certain that no center of effective power
would emerge in postwar Europe. In the
Soviet interpretation, Roosevelt's penchant
for speaking of the world's “four policemen”
could have had only one geopolitical mean-
ing: America’s central concern would be the
Western Hemisphere, a weak China would
be preoccupied with its own problems, and a
bankrupt Britain would be enmeshed in its
imperial dilemmas, leaving most of Eurasia
to the care of the fourth policeman.

In testing western reactions to his design,
Stalin used as bait two somewhat varying
schemes for Europe. Though one will never
know to what extent these plans were alter-
native scenarios or competing concepts,
both plans provided for a major Soviet role
in all of Europe. The two options were suc-
cinctly summed up in a conversation on
August 31, 1943, between British Foreign
Minister Eden and the Soviet ambassador to
London, Ivan Maisky, as reported by Eden:

. . . Maisky continued that there were two
possible ways of trying to organize Europe
after the war. Either we could agree each to
have a sphere of interest, the Russians in
the East and ourselves and the Americans in
the West. He did not himself think this was
a good plan, but if it were adopted we
should be at liberty to exclude the Russians
from French Affairs, the Mediterranean
and so forth, and the Russians would claim
similar freedom in the East. If, on the other
hand, we would both, and the United States
also, agree that all Europe was one, as his
Government would greatly prefer, then we
must each admit the right of the other to
an interest in all parts of Europe. If we were
concerned with Czechoslovakia and Poland,
and the United States with the Baltic
States, then we must understand Russian
concern in respect of France and the Medi-
terranean. . . .*

The latter variant was apparently advo-
cated at least until Yalta by Maxim Lit-
vinov, the former Soviet Commissar for For-
eign Affairs and former ambassador to
Washington. Postulated on the unstated as-
sumption that America would disengage
militarily from Europe but that at least a
semblance of congeniality between the
Soviet Union and its principal wartime allies
would continue even after the war, and
bound to appeal to the idealistic American
dislike of spheres of influence, the plan en-
visaged not only a Soviet role in all of occu-
pled Germany but in effect a thinly camou-
flaged arrangement for a Europe dominated
indirectly by the Soviet Union, the only ef-
fective power in the region. British influ-
ence was to be confined to several narrow
maritime enclaves, France was to play a
negligible role, while continued Soviet-
American accommodation would be tacitly
premised on American noninvolvement in
European affairs. There can be little doubt
that the Soviets took seriously Roosevelt's
repeated hints both at Teheran and even
later at Yalta that the United States would
not maintain a postwar military presence in
Europe. Given their ideological cast, they
must also have been reassured by Roose-
velt’s tendency to speak privately to Stalin
in most negative terms both of the British
and of the French, seeing in that confirma-

2 Polonsky, op, cit.
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tion of their theory of “inherent capitalist
contradictions.”

The alternative to this strategy of domi-
nation through Western acquiescence was
associated with Litvinov's prinecipal rival and
successor at the helm for foreign affairs,
Vyacheslav Molotov. It took more for grant-
ed that an American-Soviet collision would
eventually occur, presumably after the ex-
pected U.S, disengagement from Europe and
probably in the context of sharpened inter-
capitalist conflicts. Molotov's alternative
strategy of exclusive control by fait accom-
pli put more emphasis, therefore, on direct-
ly subordinating eastern Europe and as
much of central Europe as possible, while
vigorously asserting Soviet claims to a
major role in the West and to a coequal
veto-wielding status in relations with the
United States. In more specific discussions
regarding postwar arrangements for Germa-
ny, Stalin was careful to keep his options
open. At times he seemed to be favoring a
central German government, at other times
he would opt for the fragmentation of Ger-
many into several constituent states. In
either case, he was always insistent that the
Soviet Union have a major say in all of Ger-
many, while making certain that no major
West European power was reconstituted.

As the Soviet armies marched westward,
Stalin’s claims became more explicit both
territorially and politically. In addition to
retaining everything seized during the col-
laboration with Hitler, by late 1944 and
early 1945 the Soviet Union made territorial
demands on Norway (Bear Island and the
Spitzbergen) and regarding the Far East
(southern Sakhalin, the Kurile Islands, and
a preponderant role in Manchuria and
Outer Mongolia). Stalin also sought a share
in controlling Tangier and a slice of the Ital-
ian colonies on the Mediterranean, in addi-
tion to proposals for joint action against
Franco’'s Spain and increased political pres-
sure on neutral Switzerland and Sweden.
This was followed later by demands for ter-
ritorial concessions by Turkey. Moreover,
the Soviets consistently spoke of France as
totally demoralized and worthless, underlin-
ing the proposition that Europe was a politi-
cal vacuum.

Anglo-American surprise and protracted
failure to come to grips with the scope of
these Soviet ambitions is all the more re-
markable when one considers the extent to
which Stalin’s aspirations mirrored tradi-
tional Russian goals. Indeed, they so closely
replicated Tsarist objectives in World War I
that one may suspect that old Russian plan-
ning papers were disinterred for Stalin's and
Molotov’'s use. Some 30 years later, in late
1914, the Russian Council of Ministers had
also considered the related problems of
Poland and of Russian postwar objectives.
The majority report focused on the restora-
tion of a Polish kingdom, but under Imperi-
al Russian sway, as Russia’s major postwar
objective. However, the minority report pre-
pared by the more reactionary members
went beyond that priority and defined Rus-
sian war cbjectives much more ambitiously.

Russia's general aims were stated as in-
volving the “strengthening of Russia her-
self, in an ethnic, economic and strategic
way"’; in addition to “the possible weakening
of Germanism as the chief enemy of Slav-
dom and Russia at the present time"; and to
“the possible liberation of other Slavic peo-
ples from the authority of Germany and
Austria-Hungary (insofar as such liberation
does not conflict with the direct interests of
Russia).” To accomplish the above, Russia
was to attain the following specific goals in
order of importance:
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(1) Completion of the historic task of unit-
ing all sections of the Russian people by re-
uniting eastern Galicia, northern Bukovina
and Carpathian Rus’ with Russia.

(2) Realization of the historic tasks of
Russia in the Black Sea by the annexation
of Tsar'grad (Constantinople) and the Turk-
ish Straits.

(3) Rectification of the borders of the
Russian state at the expense of East Prussia
and also in Asiatic Turkey.

(4) The weakening of Germany internally
in every possible way by means of her com-
plete territorial reconstruction on a new
basis, with a possible decrease in Prussian
territory to the advantage of France, Bel-
gium, Luxemburg, Denmark and the smaller
German states as well, and, perhaps, the
restoration of the Kingdom of Hanover,
Hesse-Nassau, etc.

(5) Unification and liberation of Poland
within the widest possible boundaries, but,
in any case, within limits which are ethno-
graphic rather than historic (which would
be contrary to the basic interest and entire
history of Russia).

(6) Liberation of the remaining Austrian
Slavs.?

What is striking about these war aims,
drafted by the more nationalistic and reac-
tionary members of the Council, is their
identity with Soviet post-World War II ob-
jectives defined by Stalin and Molotov.
Every one of the objectives became Stalin’s:
the incorporation of parts of Polish Galicia
never previously held by Russia and of
Czechoslovak Sub-Carpathia were identical
with the first 1914 goal; the second objec-
tive was denied to the Soviets, but they did
press for it in their conversations with the
Western allies (presumably recalling that in
the spring of 1915 France and Britain had
conceded as much to Tsarist Russia); the
third objective was obtained in East Prussia
(again a surprise to Westerners), and the
Soviets in 1945 pressed for territorial con-
cessions from Turkey but without success:
the fourth was achieved in a different form
in Germany; the fifth pushed Poland fur-
ther west than was thought possible in 1914
but with functionally the same result—the
creation of a Poland highly dependent on
Russia for its territorial integrity.

One can thus classify Soviet wartime ob-
Jjectives as falling into three categories: first,
recovery of the territorial status quo ante as
of June 1941; second, securing politically ac-
quiescent regimes in east-central Europe;
third, gaining a preponderant voice regard-
ing the political organization of the rest of
Europe. The Soviets were totally unyielding
and quite open about the first objective;
they were prepared, however, to camouflage
the second objective if it served to promote
the attainment of the third goal. It is easy
to forget how uncertain at the time was
America’'s postwar role in Europe, while
American unwillingness during wartime to
focus concretely on postwar issues fortified
the expectation that it would again turn
inward. As Soviet forces moved westward,
their pursuit of the second objective became
more brazen, and it assumed brutal manifes-
tations when it dawned upon the Soviets
that there might not be an American acqui-
escence to the attainment of the third ob-
jective. That realization dawned on Stalin
and his colleagues with increasing intensity
after Yalta.

2Gifford D. Malone, quoting Russko-pol'skie ot-
nosheniia v period mirovoi voiny (Moscow, 1926),
in Russian Diplomacy and Eastern Europe, 1914-
1917, New York: King's Crown, 1963, pp. 20-21, 139-
40.
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Yalta can therefore be said to have initiat-
ed the postwar struggle for Europe. Yet it
was hailed in the West as an unmitigated
diplomatic triumph, foreshadowing a period
of prolonged East-West accommodation.
Forty years later this very same Yalta con-
tinues to evoke equally simplistic—though
opposite—emotions. It is now the synonym
for betrayal. At the time its decisions were
said (according to a New York Times editori-
al of February 13, 1945) to “justify and sur-
pass most of the hopes placed on this fate-
ful meeting. . . they show the way to an
early victory in Europe, to a secure peace
and to a brighter world.”

Sumner Wells might be accused of some
partiality when he announced (in The Wash-
ington Post on February 28, 1945) that . . .
the Declaration of Yalta, whatever the
future may bring forth, will always stand
out as a gigantic step forward toward the ul-
timate establishment of a peaceful and or-
derly world.” But even such an experienced
observer as Walter Lippmann was not to be
outdone, Writing in The New York Herald
Tribune on February 15, 1945, Lippmann in-
formed his readers that Churchill, Stalin
and Roosevelt “have checked and reversed
the normal tendency of a victorious coali-
tion to dissolve as the war, which called it
into being, approaches its end.... The
military alliance is proving itself to be no
transitory thing, good only in the presence
of a common enemy, but in truth the nucle-
us and core of a new international order.”

Skeptical voices were few and far between.
The Wall Street Journal warned on Febru-
ary 16, 1945, that the Yalta deal on central
Europe “can only lead to increasingly unsat-
isfactory relations between the United
States and Russia”; while a perceptive
Frenchman, Andre Visson, (writing in The
Washington Post on February 18, 19845, in
an article entitled “Big Powers and Small
Nations") noted that the United States was
finally becoming committed to the future of
Europe and was showing signs of a willing-
ness even to contest the Soviet domination
over Eastern Europe—unlike at Teheran,
where it seemed uninterested in postwar ar-
rangements and willing to settle for “the di-
vision of Europe into two zones of influ-
ence.”

In fact, Yalta was the last effrot by the
wartime partners to consturct the postwar
world jointly. Unlike Teheran, where
Churchill was still clearly Roosevelt's equal,
at Yalta the lead was taken by the Ameri-
cans, foreshadowing the bipolar world that
was in fact emerging. The real collision at
Yalta was between Roosevelt’s well-meaning
vaguenesss about arrangements for Eu-
rope’s postwar future and Stalin's studied
vagueness about the extent of Russia's
desire to dominate that future. The former
desperately wnated to believe in postwar co-
operation while the latter deliberately ex-
ploited that faith to create facts on the
ground while pressing for Western accept-
ance of Soviet claims in both the west and
the far east of the Eurasian continent.

As a result, the Yalta declarations were
manifestly escapist in character. The provi-
sions regarding free elections in Poland
were at best a transparent fig leaf for out-
right Soviet domination, while the rhetoric
concerning future peace simply obscured
the emerging and very basic differences be-
tween the major powers. However, that
rhetoric did serve to further delude Western
public opinion regarding Russia’s true inten-
tions, thereby making it more difficult for
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the Western democracies to cope effectively
with the emerging East-West confrontation.

By failing to construct an agreed-upon
world, while in effect sanctioning the con-
cessions made earlier at Teheran, Yalta
became subsequently the symbol of Eu-
rope’s partition. The follow-on meeting at
Potsdam was merely a contentious session
to carve the spoils. It was at Yalta that the
Westerners belatedly had their first inklings
that the concession of Eastern Europe to
Soviet domination might be the beginning
of the contest for central and Western
Europe, while to Stalin Western reticence
regarding satisfaction of the wider Soviet
goals foreshadowed a more difficult political
struggle than apparently anticipated earlier.
Henceforth, the increasingly overt preoccu-
pation of Soviet policy became one of driv-
ing the United States out of Eurasia.

v

That preoccupation has endured for the
40 subsequent years—and today it is still the
central motif of Soviet foreign policy. Its
concomitant is the determination to prevent
the emergence of a genuine Europe motivat-
ed by shared political will. The last four dec-
ades, however, also reveal an important
strategic lesson: what has done to be seen as
the legacy of Yalta—namely the partitioned
Europe—can only be undone either in Soviet
favor through Litvinov's more subtle design
of domination through acquienscence, or to
Europe’s historical advantage by the emer-
gence of a truly European Europe capable
both of attracting Eastern Europe and of di-
luting Soviet control over the region. Amer-
ica does not have the power or the will to
change basically the situation in Eastern
Europe, while crude and heavily-handed
Soviet efforts to intimidate West Europe
merely consolidate the Atlantic connection.

Of the two principal sides, it has been the
Soviet that has sought much more persist-
ently than the American to achieve a geopo-
litical breakthrough, settling the fate of
Eurasia. Yalta had stimulated Soviet anxi-
eties that America might not in fact disen-
gage totally from Europe; Potsdam rein-
forced them, while the subsequent an-
nouncement of the Marshall Plan con-
firmed Moscow's worst fears: America, con-
trary to Stalin’s hopes and expectations,
was becoming implanted on the continent,
de facto checking the expansion of Soviet
power,

Subsequent history has been punctuated
by more overt and direct Soviet efforts to
challenge that reality head-on—above and
beyond the relentless attempts to under-
mine it. The political campaign against the
Marshall Plan, and Stalin's open decision to
keep both Czechoslovakia and Poland out of
it, were undertaken in the context of the
strategic conclusion that not only would
America remain engaged in European af-
fairs but that a protracted political conflict
was not inevitable. The subsequent Berlin
crisis was thus an important test of will, de-
signed to challenge America’s suddenly im-
provised determination to play a major role
in the truncated Germany.

It is important to be clear about it: nei-
ther Stalin's blockade of Berlin, nor Khru-
shchev's Berlin crisis of a decade later, was
about Berlin itself. In both cases, the stake
was the American security connection with
Western Europe. This is why both Stalin
and Khrushchev were willing to risk even a
period of very high tension—dangerously
high tension—with America, something
which Berlin itself did not merit. Had the
Soviets prevailed, Germany would have
been panicked, and the vaunted American
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commitment to the defense of Europe would
have been rendered impotent. The geopoliti-
cal effect of a Soviet success in Berlin would
have been to establish Soviet paramountcy
over Western Europe.

Though the two Berlin crises were the
most overt indicators of the enduring Soviet
determination to sever the Atlantic security
connection, Soviet diplomacy throughout
the postwar era has pursued also the cardi-
nal objective of ensuring that a geopolitical-
ly vital Europe does not surface as a com-
petitor or even as a neighbor. Soviet foreign
policy—using all its diplomatic leverage as
well as such overt and hidden tools as the
West European Communist parties and the
myriad of fellow travelers—has been active
in opposing such schemes as the European
Defense Community, and it has above all
persistently tried to place obstacles in the
way of the Common Market's evolution
toward a political personality. Even if West-
ern Europe cannot be severed from America,
it must at least be kept divided and weak.

The commitment to the goal of expelling
America from Europe is not just lingering in
the Kremlin. It animates the current Soviet
leadership, a leadership more Stalinist in
substance than any since 1953. Attempting
to exploit the West European ‘‘peace move-
ments” and unease regarding the anti-
Soviet rhetoric of the Reagan Administra-
tion, the current Soviet leadership decided
to elevate the INF (intermediate-range nu-
clear forces) issue into a new test of will,
again making the Atlantic security connec-
tion the ultimate stake. The Soviet decision
to refuse to negotiate with the United
States on arms control issues unless the
United States dismantles and removes its
Pershing IIs and ground-launched cruise
missiles is tantamount to an attempt to
impose on America a public humiliation
with wide-ranging strategic consequences. It
is the functional equivalent to the earlier
Berlin crises.

But the Soviet leadership has again over-
reached itself. Its heavy-handed tactics con-
tributed to the defeat of the neutralist
Social Democratic Party in Germany, to the
discrediting of the unilateral disarmers in
the Labour Party in Britain, and to the
strong show of solidarity with America dis-
played by Europe on this issue. (Parentheti-
cally, one may add that almost simulta-
neously the present Soviet leadership has
stimulated in Japan the highest degree of
anti-Sovietism since World War II1.) It did so
because it overestimated the depth of the
neutralist sentiments and the extent of the
West European, even the German, stake in
the East-West détente. It may also have
overestimated the impact on West European
public opinion of the greatly increased
Soviet strategic power, especially in compar-
ison to the Berlin crises of the late 1940s
and the late 1950s. The Soviet leaders may
have calculated that the combination of a
specifically West European interest in de-
tente with the growing fear of Soviet mili-
tary power (especially with the massive de-
ployment of the 88-20s targeted on West-
ern Europe) might stampede the West Euro-
peans—even if not the Americans—into a
unilateral accommodation. They thus relied
too much on simple political intimidation.

Nonetheless, in addition to noting Soviet
persistence in seeking to achieve the subor-
dination of Western Europe, it is important
not to be overly reassured by the Soviet fail-
ure. For that failure is due more to the
crudeness of the Soviet tactics than to the
resilience of Western Europe. The fact is
that Western Europe as such has not
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emerged politically. In that respect the
Soviet Union can be said to have achieved at
least a part of what it has been seeking
since Yalta. In the meantime, the continued
division of Europe breeds growing resent-
ment not only of the direct Soviet domina-
tion over Eastern Europe but also of the
American role in Europe, a situation which
more skillfull Soviet diplomacy could at
some point more intelligently exploit.

The political reality is that America
cannot undo Europe’s partition, but the ex-
istence of that partition intensifies the
American-Soviet rivalry which in turn per-
petuates the partition. Though America has
at times sought to loosen the bonds that
both tie and subordinate Eastern Europe to
Moscow, at the truly critical junctures
America has chosen not to contest Soviet
domination directly. American policy has
aimed at carefully encouraging the peaceful
evolution of a somewhat more pluralistic
Eastern Europe, a process that is bound to
take time and which can periodically be re-
versed by force, as through martial law in
Poland in 1981. However, when the East
German regime collapsed in 1953, when
Hungary arose in 1956, when Czechoslova-
kia peacefully emancipated itself in 1968
only to be invaded by Soviet armed forces,
the United States adopted a passive posture
masked by anti-Soviet rhetoric. Whether
moie could have been done is debatable, but
that not much was done is undeniable.

vI

American prudence is one reason why the
Europeans sense that America cannot undo
the division of Europe. The other reason is
even more basic. America cannot undo the
partition of Europe without in effect defeat-
ing Russia. And that the Russians must and
will resist firmly—just as the direct expul-
sion of America from Western Europe would
be resisted by America as an intolerable
defeat. At the same time, the partition of
Germany in the context of the partition of
Europe makes both partitions a live issue. It
ensures a continuing political struggle for
the future of Germany and thus for the
future of Europe. It locks America and
Russia into a strategically central conflict,
but with the stakes so high that neither can
countenance a direct defeat. With divided
Germany thus serving as the permanent
catalyst for change, the issue of the future
of Europe remains a live issue, despite the
stalemate of the last 40 years.

The situation might have been altogether
different if the division of Europe had not
entailed simultaneously the division of Ger-
many. If instead of the Elbe the geopolitical
American-Soviet frontier had been fixed on
the Rhine or on the Oder-Neisse line, the di-
vision of Europe into two spheres of influ-
ence would have been neater and politically
easier to maintain. With the Rhine as the
dividing line, the West European rump
would have felt so threatened by the Soviet
presence, backed by a Sovietized Germany,
that henceforth its enduring preoccupation
would have been to insure the closest possi-
ble ties with America, forgetting altogether
about the fate of the Soviet-dominated cen-
tral and eastern Europe. If, on the other
hand, Soviet sway had been extended only
to the Oder-Neisse line, the Poles and the
Czechs would have been so fearful that an
American-backed Germany might resume
its traditional Drang nach Osten that the
partition of Europe would have been of very
secondary concern.

As it happens, the existing stalemate is in-
creasingly resented by all Europeans. The
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Germans—no longer dominated by feelings
of war guilt, less mesmerized by the Ameri-
can ideal, distressed by the failure of
Europe to become an alternative to divisive
nationalisms—are naturally drawn to a
growing preoccupation with the fate of
their brethren living under an alien system.
The notion that the destiny of a united Ger-
many depends on a close relationship with
Russia is not a new one in German political
tradition. Frustration with the nation’s divi-
sion is giving it a new lease on life.

Moreover, for Germany especially but also
for Western Europe as a whole, the East
holds a special economic attraction. It has
been the traditional market for West Euro-
pean industrial goods. As Western Europe
discovers that in its fragmented condition it
is becoming less competitive with the high-
tech economies of America and Japan, the
notion of a special economic relationship
with the East becomes particularly appeal-
ing. The fear that America may be turning
from the Atlantic to the Pacific has in this
connection a self-fulfilling and a self-vali-
dating function: it justifies a wider econom-
ic, and potentially even a political, accom-
modation between an industrially obsoles-
cent Western Europe and the even more
backward Soviet bloc, a logical consumer for
what Western Europe can produce.

More than most Europeans, the East Eu-
ropeans, no longer expecting American lib-
eration, long for a genuine Europe, which
would free them from the Soviet yoke. That
longing explains the extraordinary standing
to this day in Eastern Europe of de Gaulle—
simply because he raised the standard of
“Europe to the Urals."” It explains also the
special appeal of the Pope, whose vision of
Europe's spiritual unity has obvious politi-
cal implications. But the East Europeans
will settle for half a loaf if they cannot have
the whole. Faced with the choice of exclu-
sive Soviet domination, only occasionally
contested by American policy, or of at least
growing ties with even a politically weak
Western Europe, the East Europeans clearly
prefer the latter.

To register all of this is not to say that
Europe will simply drift into a separate ac-
commodation with the Soviet Union, fu the
continued absence of a united Europe, the
mounting American frustration with the
low level of the European defense effort,
and the inevitable appeal of escapist notions
regarding disarmament, nuclear freezes, and
the like could have a significant impact on
both American and European public opin-
ion. Indeed, under certain circumstances,
one can even envisage a spontaneous Ameri-
can inclination to disengage from Europe,
with conservatives advocating it out of irri-
tation with European unwillingness to do
more for common defense, and with liberals
propounding it because of their current
tendency to deal with difficult security mat-
ters by evasion. The U.S. deficit will, in any
case, drive Congress toward a more critical
look at the cost of the U.S. NATO commit-
ment.

In Europe itself, such a more subtle Lit-
vinov-type Soviet policy would aim not at
the dismantling of NATO as such but at de-
priving it of any political or military sub-
stance. Exploiting the duality of German
feelings and the growing ties between Bonn
and East Berlin, it would seek to transform
Germany into a quasi-neutral member of
NATO, thereby alarming and further frag-
menting Western Europe. Instead of con-
centrating on trying to inflict on America a
visible and direct political defeat in Europe,
it would play on European unwillingness to
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associate itself with America in the wider
global and ideological rivalry with Russia, in
order to achieve European acquiescence to a
subordinate relationship with Moscow.

It is not self-fulfilling pessimism to note
that a Europe dependent militarily, frag-
mented politically, and anachronistic eco-
nomically remains a8 Europe more vulnera-
ble to such blandishments. In brief, a sus-
tained Soviet peace offensive poses the
greater danger that Moscow finally might
succeed in splitting Europe from America
and thus, taking advantage of Europe’s con-
tinued historical fatigue, attain finally a
Yaltanized Europe.

Vi1

As President Mitterrand put it some two
years ago, “fout ce qui permettera de sortir
de Yalta sera bon. . .." But how to escape
from Yalta? Forty years later, there must be
a better option for both Europe and Amer-
ica than either a partitioned and prostrated
Europe that perpetuates the American-
Soviet collision, or a disunited Europe di-
vorced from America acquiescing piecemeal
to Soviet domination over Eurasia. And
there is such a third option: the emergence
of a politically more vital Europe less de-
pendent militarily on the United States, en-
couraged in that direction by an America
guided by a timely historic vision, and lead-
ing eventually to a fundamentally altered
relationship with Eastern Europe and with
Russia.

This third option requires a long-term
strategy of the kind that the West simply
has not devised in dealing with the enduring
post-Yalta European dilemma. The point of
departure for such a long-term strategy has
to be joint recognition of the important con-
clusion which the experience of the last sev-
eral decades teaches. The historic balance in
Europe will be changed gradually in the
Wesl’s favor only if Russia comes Lo be faced
west of the Elbe rather less by America and
rather more by Europe.

Thoughtful Europeans realize, moreover,
that the future of Europe is intertwined
with the future of Germany and of Poland.
Without spanning, in some non-threatening
fashion, the division of Germany, there will
not be a genuine Europe; but continuing
Russian domination of Poland makes Rus-
sian control over East Germany geopoliti-
cally possible. Thus the relationship be-
tween Russia on the one hand and Germany
and Poland on the other must be peacefully
transformed if a larger Europe is ever to
emerge.

Both Americans and Europeans must also
face up to the implications of the fact that
the division of Europe is not only the un-
natural consequence of the destruction of
Europe in the course of two world wars; in
the long run it is also an inherently unsta-
ble and potentially dangerous situation. It is
likely to produce new explosions in Easter
Europe and it could also generate a basic
and destabilizing reorientation in Western
Europe, especially since for many Europe-
ans the existence of the two alliances across
the dividing line in the middle of Europe is
seen as an extension of superpower efforts
to perpetuate the status quo.

Accordingly, concentration on the purely
military dimension of the East-West prob-
lem, or trying to get the West Europeans to
hew to the U.S. line in the Middle East or in
Central America, is not going to preserve
Western unity. America has to identify
itself with a cause which has deeply felt
emotional significance to most Europeans.
Undoing the division of Europe, which is so
essential to its spiritual and moral recovery,
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is a goal worthy of the Western democracies
and one capable of galvanizing a shared
sense of historic purpose.

But that objective, so essential to Eu-
rope's restoration, cannot be accomplished
as an American victory over Russia. Nor will
it be achieved by an explicit Russian accept-
ance, through a negotiated agreement, of
Eastern Europe's emancipation from Rus-
sian vassalage. Moscow will not yield volun-
tarily. A wider Europe can only emerge as a
consequence of a deliberately but subtly in-
duced process of change, by historical
stealth so to speak, which can neither be
quickly detected nor easily resisted.

The West must shape that process and
give it historical direction. As the point of
departure for seeking the common goal, one
can envisage a strategy combining five
broad political, economic and military di-
mensions. Some involve relatively simple
acts and can be summarized succinctly;
some require more complicated processes of
change, are bound to be more controversial,
and thus require a fuller justification.

First, on the symbolic plane, it would be
appropriate for the heads of the democratic
West as a whole, perhaps on February 4,
1985, to clarify jointly, through a solemn
declaration, the West's attitude toward the
historic legacy of Yalta. In publicly repudi-
ating that bequest—the partition of
Europe—the West should underline its com-
mitment to a restored Europe, free of extra-
European control. It should stress in its
belief that there now exists a genuine Euro-
pean political identity, the heir to Europe's
civilization, which is entitled to unfettered
expression. It should affirm the right of
every European nation to choose its sociopo-
litical system in keeping with its history and
tradition. It should explicitly reject and con-
demn Moscow’s imposition on so many Eu-
ropeans of a system that is culturally and
politically so alien to them. Finally, by
drawing attention to the positive experience
of neutral Austria and Finland, it should
pledge that a more authentic Europe would
not entail the extension of the American
sphere of influence to the European state
frontiers of the Soviet Union.

Second, and in direct connection with the
renunciation of Yalta's burden, the West
should simultaneously reconfirm its com-
mitment to the Helsinki Final Act. This is
absolutely essential, for otherwise the repu-
diation of Yalta could give the Soviets the
convenient argument that the territorial in-
tegrity of Poland and of Czechoslovakia is
thereby again endangered. The Helsinki
agreements confirmed the durability of the
existing frontiers in central and eastern
Europe, and the eastern nations must be re-
assured on this score. At the same time, the
Helsinki agreements legalized and institu-
tionalized the notion that the West has a
right to comment on the internal practices
of East European governments and that re-
spect of human rights is a general interna-
tional obligation. Accordingly, the repudi-
ation of Yalta's historic legacy should be ac-
companied by the reaffirmation of the
West's commitment to peaceful East-West
relations, to the maintenance of the existing
territorial status quo, and to the indivisibil-
ity of the concepts of freedom and human
rights.

Moreover, reaffirmation of the continued
Western commitment to the Helsinki Final
Act could help to resolve the potentially
fatal European ambivalence regarding Ger-
many. The fact is that, while the Europeans
resent their historic partition, they fear
almost as much a reunited Germany, There-
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fore, the renunciation of Yalta's legacy—the
division of Europe—should be accompanied
by an explicit pledge, through the reaffir-
mation of Helsinki's continued relevance,
that the purpose of healing the East-West
rift in Europe is not to dismantle any exist-
ing state but to give every European people
the opportunity to participate fully in wider
all-European cooperation. In that context,
the division of Germany need not be undone
through formal reunification but by the
gradual emergence of a much less threaten-
ing loose confederation of the existing two
states.

Third, much in keeping with the spirit of
these symbolic acts, Western Europe should
strive to create the maximum number of op-
portunities for East European participation
in various all-European bodies. There is
today a proliferation of such institutions,
both private and public. East Europeans
should be encouraged quietly but system-
ically to increase their participation—even if
initially only as observers—in such bodies as
the European Parliament, as well as the
myriad of more specialized technical agen-
cies. The fostering in Eastern Europe of the
European spirit, and of greater East Europe-
an recognition that there is more to Europe
today than meets the eye, is clearly in the
interest of all Europe. But a new burst of
energy in this regard is much needed.

It would also be appropriate for the major
West European nations, as well as for Amer-
ica, to sponsor during the Yalta year of
1985—on either a private or public basis—a
series of seminars and conferences on the
future of post-Yalta Europe. A special effort
should be made to invite East Europeans to
participate, on whatever basis is possible, in
deliberations designed to forge during that
year a wider consensus on how bet to undo
peacefully Yalta's legacy.

In addition, Western Europe should reac-
tivate efforts previously initiated but lately
dormant designed to encourage closer con-
tacts and eventually even some form of col-
laboration between the Common Market
and Eastern Europe. In different ways, both
East Germany and Yugoslavia today have
practical relationships with that important
West European entity. Precisely because the
present Soviet leadership has stepped up its
efforts to integrate Eastern Europe into CO-
MECON and thus to bind it to the Soviet
economy, additional initiative on the part of
the Common Market is now badly needed.
Even if the East Europeans, under Soviet
pressure, were to rebuff such Western ef-
forts at closer contacts, exchange of infor-
mation and some cooperative projects, the
Western initiative would still have a positive
effect. The recent East German willingness
to risk Soviet displeasure at growing inter-
German ties reflects the widespread desire
as well as economic need of Eastern Europe
for closer links with the rest of Europe. The
continued economic stagnation of the
Soviet-type economies makes the timing for
greater Western activism in this regard par-
ticularly propitious.

Fourth, and in no way in conflict with the
preceding, Europe should intensify its aid to
those East Europeans who are struggling ac-
tively for the political emancipation of East-
ern Europe. That struggle is the necessary
concomitant and at least partially also the
cause of evolutionary change in Eastern
Europe. Only too often do West European
well-wishers of a more independent Eastern
Europe look askance at those in the East
who undertake more direct forms of strug-
gle. While cultivation of Eastern European
officials enjoys a certain fashionable pres-
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tige in Western circles, tangible assistance
to those resisting totalitarianism is viewed
only too frequently as somehow “in the
spirit of the cold war.”

Yet a division of labor between America
and Europe in which the former is seen as
alone in supporting dissident ‘‘subversion”
while the latter engages exclusively in offi-
cal courtship would be self-defeating. West
Europeans should undertake to provide sup-
port for some of the activities that America
has quite generously, for Europe’'s sake as
well as for its own, sustained for more than
three decades. The French recently have
done so for the Polish Solidarity movement,
and so have some other Europeans. Radio
Paris has been gaining more East European
listeners. But much more needs to be done.
Germany, for example, after Chancellor
Helmut Schmidt in effect endorsed Woj-
ciech Jaruzelski's martial law in Poland,
confined itself to truly humanitarian pri-
vate philanthropy; it has not been as active
as it could be in sustaining various forms of
East European political activity designed to
induce the existing regimes to transform
themselves.

In subtle but sustained fashion West
Europe could aid the East Europeans in
such efforts, because in the age of transis-
tors and mass communications totalitarian
control can be pierced, with positive politi-
cal effect. Western Europe should, after all,
be a direct partner in the struggle for Eu-
rope’s future, and a well-funded Franco-
British-German-Italian consortium (a Foun-
dation for a Post-Yalta Europe) to aid East
European efforts to emancipate peacefully
the eastern portion of Europe would be an
appropriate and long overdue contribution.

Fifth, the time has come for a more funda-
mental rethinking of the relationship be-
tween Western security and political change
in Europe as a whole. The West can make
the needed adjustment, and America—since
it plays the central military role—should
take the lead to that end. America is needed
in Europe to deter Russia not only from
military aggression but from political in-
timidation. That is obvious and it justifies
NATO and the American military presence
on the continent. But an American military
presence that reduces the incentive for the
Europeans to unite politically, yet simulta-
neously increases the incentive for the Sovi-
ets to stay put militarily in central and east-
ern Europe, is a military presence not
guided by a subtle political-historical calcu-
lus. A more sensitive calibration of the polit-
ical-military equation is needed in order to
safeguard Western Europe while promoting
change in the East-West relationship.

If Europe is to emerge politically, it must
assume a more direct role in its own de-
fense. A Europe that plays a larger defense
role will require a lesser, or at least a rede-
fined, American military presence. A Europe
that can defend itself more on its own is a
Europe that is also politically more vital,
while less challenging to the Soviet Union
from a purely military point of view, than a
Europe with a large American military pres-
ence in its very center. Such a Europe would
then be better able to satisfy the East Euro-
pean yearning for closer association without
such association being tantamount to an
American defeat of Russia.

But Europe must be prodded to move in
that direction. Left as it is, Europe’s cultur-
al hedonism and political complacence will
ensure that not much is done. Even the
modest 1978 NATO commitment to a three
percent per annum increase in defense ex-
penditures was not honored by most Euro-
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pean states. America should, therefore, initi-
ate a longer-term process to alter the nature
of its military presence in Europe gradually,
while making it clear to the Europeans that
the change is not an act of anger or a threat
(a la the Mansfield resolution) but rather
the product of a deliberate strategy de-
signed to promote Europe's unity and its
historic restoration.

Ultimately, the United States in NATO
should be responsible primarily for offset-
ting Soviet strategic power, thus deterring
both a Soviet attack or nuclear blackmail.
But on the ground, the defense of Europe
over the next decade should become an even
more predominantly European responsibil-
ity. The needed process of replacing gradu-
ally but not totally (and certainly not in
Berlin) the U.S. ground combat forces could
perhaps be accelerated if, through the
Mutual and Balanced Force Reductions
talks or otherwise, the Soviet Union were
willing to reciprocate by comparable with-
drawals of its own ground forces. But, in
any case, it should be accompanied by ap-
propriate European efforts to assume great-
er responsibility for the defense of Europe
not only on a purely national basis but
through enhanced European defense coordi-
nation.

The United States should particularly en-
courage efforts at increased Franco-German
military cooperation and eventual integra-
tion. France has a historic awareness of a
European identity while Germany chafes
under Europe’s partition. A Franco-Germa-
ny army would have the manpower, the re-
sources, and the fighting potential to pick
up the slack created by a gradual decrease
in the American combat presence on the
ground. The eventual fusion of these two
national forces into a joint combat force
would represent a giant step toward a politi-
cally more vital Europe, yet a Europe which
would be less conflictual with the Soviet
Union than a Europe hosting a large U.S.
army and less threatening to Eastern
Europe than a Europe with a powerful sepa-
rate German army. A gradually reduced
U.S. ground presence would in turn create
pressure from even the existing East Euro-
pean regimes for a commensurate Soviet re-
deployment, thereby gradually creating a
more flexible political situation.

To move Europe in this direction, the
United States will have to take the first
steps, even perhaps unilaterally through a
ten-year program of annual cuts in the level
of the U.S. ground forces in Europe. But
these steps should be taken in the context
of an articulated strategy that has a con-
structive political as well as military ration-
ale. Its political purpose should be openly
proclaimed: to create the setting for Eu-
rope's restoration and, through it, also for a
more stable East-West relationship. It
would also have to be made clear that some
American combat forces would remain in
Europe, as they do in Korea, thereby ensur-
ing immediate American engagement in the
event of hostilities. Moreover, continued
American strategic protection of Europe
should not remain confined only to the pos-
sible employment of nuclear weaponry. It
should over time, with technological ad-
vance, be enhanced to include also some
strategic defense. As strategic defense for
America becomes more viable, it should be a
major American goal to extend some of its
protection to Europe as well,

A division of labor in NATO along the
foregoing lines would make it much easier
to consider by Yalta's fiftieth anniversary
also those East-West security and political




2106

arrangements which at the moment seem
premature, unrealistic, or excessively
threatening to America or to Russia. These
could include demilitarized or nuclear-free
Zones or extension of the Austrian-type neu-
trality to other areas, including later even
to a loosely confederated Germany. It would
encourage a process of change permitting
the latent or frustrated West and East Eu-
ropean impulses for the restoration of
Europe gradually to surface. Eventually, it
would permit Europe to emerge, and to play
a4 major role on the Eurasian continent,
along with the Soviet Union, India and
China, while helping to ensure through its
links with America that no single power
dominates that geopolitically vital conti-
nent.

VIII

The fiftieth anniversary of Yalta is only
ten years away. It should be our shared goal
to fashion by then political-military ar-
rangements which, instead of perpetuating
the division of Europe—and perhaps even
prompting West Europe’s political decay,
create the preconditions for peacefully un-
doing Yalta. A Western Europe essentially
self-reliant in regional defense, while cov-
ered by the U.S. system of nuclear deter-
rence and also eventually by U.S. strategic
defense, would be a Western Europe more
capable of pursuing a positive policy toward
the East without fear of domination by
Moscow. In the final analysis, only Europe-
ans can restore Europe; it cannot be done
for them by others.

To be sure, Moscow will resist the aspira-
tions of the Europeans. No empire dissolves
itself voluntarily—at least not until it be-
comes evident that accommodation to grad-
ual dissolution is preferable to the rising
costs of preserving the imperial system. So
it will be also with the Soviet empire.
Moscow will violently protest any Western
disavowal of Yalta's legacy and will accuse
the West of worsening East-West relations;
that is only to be expected. But such public
disavowal is the necessary point of depar-
ture for more focused efforts by all the Eu-
ropeans gradually to undo their continent's
division. Once that historic commitment has
been made, these efforts, as recommended
here, need not be either aggressive or ini-
tially even very explicit. As time passes,
with the organic growth of a larger Europe
gathering momentum, it will become more
and more difficult for the Kremlin to resist
a process that over time may acquire the
hallmarks of historical inevitability. At
some point, then, even the Soviets may find
it useful to codify some new neutrality ar-
rangements in central Europe and to reduce
and eventually to remove their occupation
forces.

One should not underestimate in this con-
nection Moscow's adaptability. Despite his
ruthlessness, even Stalin accommodated
himself to the reality of an indpendent
Catholic Church in Poland; Khrushchev to
a Polish peasantry free from collectivization
and to a separate Romanian foreign policy;
Brezhnev to “goulash communism™ in Hun-
gary and to army rule in Poland. Why then
should not the next generation of Soviet
leaders be pressed also to come to terms
with the fact that even the interests of the
Soviet people would be better served by a
less frustrated and oppressed east-central
Europe, partaking more directly of the ben-
efits of all-European cooperation?

As divided Europe enters the fifth decade
after Yalta, it is important to reiterate that
undoing Yalta cannot involve a precise blue-
print or a single dramatic initiative. The
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shape of the future cannot be reduced to a
neat plan, with specific phases and detailed
agreements, Rather, it requires an explicit
commitment and a sense of strategic direc-
tion for a process of change that is bound to
have also its own dynamic. In any case, for
America the emergence of a more vital
Europe would be a positive outcome, for ul-
timately a pluralistic world is in America's
true interest. Moreover, such a development
would avert the major danger that if Yalta's
legacy is not deliberately—though peaceful-
ly—undone in the East, it will eventually
become the reality in the West. In other
words, Yalta must be consigned to Europe's
past if it is not to become Europe's future.

UNITED STATES-JAPAN TRADE

Mr. DANFORTH. Mr. President,
Senator BorenN and I announced on
Friday our intention to offer a resolu-
tion that would link an opening of
Japan’'s markets to extension of the
limits on Japanese auto imports.

Obviously, we view the $123 billion
trade deficit as a matter of the utmost
gravity. The largest single contributor
to this horrifying deficit is Japan, with
which nation we posted a stunning
deficit of $37 billion in 1984,

We believe that Japan must increase
its purchases of American goods and
services if it expects an end to the
limits on its auto shipments to the
United States. It is time that Japan’s
litany of empty promises give way to
results. It is time for Japan to do what
it says it intends to do: open its mar-
kets, and now.

I rise to advise the Senate that the
following Senators will cosponsor our
resolution when it is formally intro-
duced:

Senators ABDNOR, ANDREWS, Baucus,
BincgamanN, BurbpIick, Dixon, Dobb,
EacLETON, FOoRrRD, GARN, HEFLIN, HEINZ,
KENNEDY, LAUTENBERG, LEVIN, MITCH-
ELL, PRESSLER, PROXMIRE, QUAYLE,
RIEGLE, SIMON, SPECTER, and WARNER.

Several Senators have indicated a
desire to prepare floor statements for
the formal introduction of this resolu-
tion. Moreover, we expect that several
additional cosponsors will join be-
tween now and the date of introduc-
tion.

I would take this opportunity to
advise the Senate of the text of our
resolution. I ask that the text be in-
cluded at the end of my statement.

Let me say, Mr. President, that Sen-
ator BoreN and I are greatly encour-
aged by the initial response to our
Dear Colleague letter, which was dis-
tributed on Tuesday.

The strong support which we are re-
ceiving suggests to me that we will be
in a position to secure a rollcall vote in
the Senate at an early date.

Clearly, Senator Boren and I believe
the time is right for Congress to send
a clear, strong signal to Japan, and to
the administration, that our bilateral
trade deficit with Japan has to come
down, and quickly.
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I ask unanimous consent that the
text of the resolution be printed in the
RECORD.

There being no objection, the text of
the resolution was ordered to be print-
ed in the REcORD, as follows:

DANFORTH-BOREN RESOLUTION ON UNITED
STATES-JAPAN TRADE

Whereas, the United States merchandise
trade deficit with Japan reached the un-
precedented level of $37 billion in 1984—ac-
counting for almost one-third of the entire
United States deficit with the world;

Whereas, this unprecedented bilateral def-
icit was accumulated in spite of significant
growth in the Japanese economy;

Whereas, the principles of free trade pro-
vide for trade flows between nations on the
lt)asts of each nation’s comparative advan-

age;

Whereas, Japan has extensive access to
the United States market for products
where Japan has comparative advantage;

Whereas, United States exporters lack
access to the Japanese market for manufac-
tured goods, forest products, key agricultur-
al commodities and certain services where
the United States has comparative advan-
tage;

Whereas, the high value of the dollar rela-
tive to the yen effectively subsidizes Japa-
nese exports to the United States and taxes
United States exports to Japan;

Whereas, despite the voluntary restraint,
Japanese autos continue to account for ap-
proximately 2 million cars imported into the
United States market—contributing over
$20 billion to the bilateral trade deficit;

Whereas, years of negotiating with Japan
to secure meaningful improvements in
market access for competitive United States
exports have been largely unsuccessful;

Whereas, many other countries experi-
ence comparable difficulty in obtaining
access to the Japanese market;

Whereas, an end to the voluntary re-
straint on autos without a comparable im-
provement in access for competitive United
States exports to the Japanese market will
s,ieverely exacerbate the bilateral trade defi-
cit;

Whereas, this deficit has the potential of
undermining the entire range of bilateral
relations between the United States and
Japan;

Therefore, be it resolved that the volun-
tary restraint on Japanese autos not be
ended until United States exports to Japan
are substantially increased and the United
States trade deficit with Japan is substan-
tially reduced.

STATE OF THE UNION AD-
DRESS—MESSAGE FROM THE
PRESIDENT—PM 17

The VICE PRESIDENT laid before
the Senate the following message from
the President of the United States;
which was ordered to lie on the table:

To the Congress of the United States:
Mr. Speaker, Mr. President, distin-
guished Members of the Congress,
honored guests, and fellow citizens. I
come before you to report on the state
of our Union. And I am pleased to
report that, after 4 years of united
effort, the American people have
brought forth a Nation renewed—
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stronger, freer, and more secure than
before.

Four years ago, we began to
change—forever, I hope—our assump-
tions about Government and its place
in our lives. Out of that change has
come great and robust growth—in our
confidence, our economy, and our role
in the world.

Tonight, America is stronger because
of the values we hold dear. We believe
faith and freedom must be our guiding
stars, for they show us truth, make us
brave, give us hope, and leave us wiser
than we were. Our progress began not
in Washington, D.C., but in the hearts
of our families, communities, work-
places, and voluntary groups which,
together, are unleashing the invincible
spirit of one great Nation under God.

Four years ago, we said we would in-
vigorate our economy by giving people
greater freedom and incentives to take
risks, and letting them keep more of
what they earned.

We did what we promised, and a
great industrial giant is reborn. To-
night we can take pride in 25 straight
months of economic growth, the
strongest in 34 years, a 3-year inflation
average of 3.9 percent, the lowest in 17
years; and 7.3 million new jobs in 2
years, with more of our citizens work-
ing than ever before.

New freedom in our lives has planted
the rich seeds for future success:

For an America of wisdom that
honors the family, knowing that as
the family goes, so goes our civiliza-
tion;

For an America of vision that sees
tomorrow's dreams in the learning and
hard work we do today;

For an America of courage whose

servicemen and women, even as we
meet, proudly stand watch on the
frontiers of freedom;

For an America of compassion that
opens its heart to those who cry out
for help.

We have begun well. But it's only a
beginning. We are not here to con-
gratulate ourselves on what we have
done, but to challenge ourselves to
finish what has not yet been done.

We are here to speak for millions in
our inner cities who long for real jobs,
safe neighborhoods, and schools that
truly teach. We are here to speak for
the American farmer, the entrepre-
neur, and every worker in industries
fighting to modernize and compete.
And, yes, we are here to stand, and
proudly so, for all who struggle to
break free from totalitarianism; for all
who know in their hearts that free-
dom is the one true path to peace and
human happiness.

Proverbs tells us, without a vision
the people perish. When asked what
great principle holds our Union to-
gether, Abraham Lincoln said, “Some-
thing in [the] Declaration giving liber-
ty, not alone to the people of this
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country, but hope to the world for all
future time.”

We honor the giants of our history
not by going back, but forward to the
dreams their vision foresaw. My fellow
citizens, this Nation is poised for
greatness. The time has come to pro-
ceed toward a great new challenge—a
Second American Revolution of hope
and opportunity; a revelution carrying
us to new heights of progress by push-
ing back frontiers of knowledge and
space; a revolution of spirit that taps
the soul of America, enabling us to
summon greater strength than we
have ever known; and, a revolution
that carries beyond our shores the
golden promise of human freedom in a
world at peace.

Let us begin by challenging conven-
tional wisdom: There are no con-
straints on the human mind, no walls
around the human spirit, no barriers
to our progress except those we our-
selves erect. Already, pushing down
tax rates has freed our economy to
vault forward to record growth.

In Europe, they call it “the Ameri-
can Miracle.” Day by day, we are shat-
tering accepted notions of what is pos-
sible. When I was growing up, we
failed to see how a new thing called
radio would transform our market-
place. Well, today many have not yet
seen how advances in technology are
transforming our lives.

In the late 1950's, workers at the
AT&T semiconductor plant in Penn-
sylvania produced five transistors a
day for §7.50 apiece. They now
produce over a million for less than a
penny apiece.

New laser techniques could revolu-
tionize heart bypass surgery, cut diag-
nosis time for viruses linked to cancer
from weeks to minutes, reduce hospi-
tal costs dramatically, and hold out
new promise for saving human lives.

Our automobile industry has over-
hauled assembly lines, increased
worker productivity, and is competi-
tive once again.

We stand on the threshold of a great
ability to produce more, do more, be
more. Our economy is not getting
older and weaker, it's getting younger
and stronger; it doesn't need rest and
supervision, it needs new challenge
and greater freedom. And that word—
freedom—is the key to the Second
American Revolution we mean to
bring about.

Let us move together with an histor-
ic reform of tax simplification for fair-
ness and growth. Last year, I asked
Treasury Secretary Regan to develop
a plan to simplify the tax code, so all
taxpayers would be treated more
fairly, and personal tax rates could
come further down.

We have cut tax rates by almost 25
percent, yet the tax system remains
unfair and limits our potential for
growth. Exclusions and exemptions
cause similar incomes to be taxed at
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different levels. Low-income families
face steep tax barriers that make hard
lives even harder. The Treasury De-
partment has produced an excellent
reform plan whose principles will
guide the final proposal we will ask
you to enact.

One thing that tax reform will not
be is a tax increase in disguise. We will
not jeopardize the mortgage interest
deduction families need. We will
reduce personal tax rates as low as
possible by removing many tax prefer-
ences. We will propose a top rate of no
more than 35 percent, and possibly
lower. And we will propose reducing
corporate rates while maintaining in-
centives for capital formation.

To encourage opportunity and jobs
rather than dependency and welfare,
we will propose that individuals living
at or near the poverty line be totally
exempt from Federal income tax. To
restore fairness to families, we will
propose increasing significantly the
personal exemption.

Tonight, I am instructing Treasury
Secretary James Baker to begin work-
ing with congressional authors and
committees for bipartisan legislation
conforming to these prineciples. We
will call upon the American people for
support, and upon every man and
woman in this chamber. Together, we
can pass, this year, a tax bill for fair-
ness, simplicity, and growth making
this economy the engine of our
dreams, and America the investment
capital of the world—so let us begin.

Tax simplification will be a giant
step toward unleashing the tremen-
dous pent-up power of our economy.
But a Second American Revolution
must carry the promise of opportunity
for all. It is time to liberate the spirit
of enterprise in the most distressed
areas of our country.

This Government will meet its re-
sponsibility to help those in need. But
policies that increase dependency,
break up families, and destroy self-re-
spect are not progressive, they are re-
actionary. Despite our strides in civil
rights, blacks, hispanics, and all mi-
norities will not have full and equal
power until they have full economic
power.

We have repeatedly sought passage
of enterprise zones to help those in
the abandoned corners of our land
find jobs, learn skills, and build better
lives. This legislation is supported by a
majority of you. Mr. Speaker, I know
we agree: There must be no forgotten
Americans. Let us place new dreams in
a million hearts and create a new gen-
eration of entrepreneurs by passing
enterprise zones this year.

Nor must we lose the chance to pass
our Youth Employment Opportunity
Wage proposal. We can help teenagers
who have the highest unemployment
rate find summer jobs, so they can
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know the pride of work, and have con-
fidence in their futures.

We will continue to support the Job
Training Partnership Act, which has a
nearly two-thirds job placement rate.
Passage of tuition tax credits and edu-
cation and health care vouchers will
help working families shop for services
they need.

Our Administration is already en-
couraging certain low-income public
housing residents to own and manage
their own dwellings. It is time all
public housing residents have that op-
portunity of ownership.

The Federal Government can help
create a new atmosphere of freedom.
But States and localities, many of
which enjoy surpluses from the recov-
ery, must not permit their tax and reg-
ulatory policies to stand as barriers to
growth.

Let us resolve that we will stop
spreading dependency and start
spreading opportunity; that we will
stop spreading bondage and start
spreading freedom.

There are some who say growth ini-
tiatives must await final action on def-
icit reductions. Well, the best way to
reduce deficits is through economic
growth. More businesses will be start-
ed, more investments made, more jobs
created, and more people will be on
payrolls paying taxes. The best way to
reduce Government spending is to
reduce the need for spending by in-
creasing prosperity. Each added per-
centage point per year of real G.N.P.
growth will lead to a cumulative reduc-
tion in deficits of nearly $200 billion
over 5 years.

To move steadily toward a balanced
budget we must also lighten Govern-
ment’s claim on our total economy.
We will not do this by raising taxes.
We must make sure that our economy
grows faster than growth in spending
by the Federal Government. In our
Fiscal Year 1986 budget, overall Gov-
ernment program spending will be
frozen at the current level; it must not
be one dime higher than Fiscal Year
1985. Three points are key:

First, the social safety net for the el-
derly, needy, disabled, and unem-
ployed will be left intact. Growth of
our major health care programs, Medi-
care and Medicaid, will be slowed, but
protections for the elderly and needy
will be preserved.

Second, we must not relax our ef-
forts to restore military strength just
as we near our goal of a fully
equipped, trained, and ready profes-
sional corps. National security is Gov-
ernment’s first responsibility, so, in
past years, defense spending took
about half the Federal budget. Today
it takes less than a third.

We have already reduced our
planned defense expenditures by
nearly $100 billion over the past 4
years, and reduced projected spending
again this year. You know, we only
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have a military industrial complex
until a time of danger. Then it be-
comes the arsenal of democracy.
Spending for defense is investing in
things that are priceless: peace and
freedom.

Third, we must reduce or eliminate
costly Government subsidies. For ex-
ample, deregulation of the airline in-
dustry has led to cheaper airfares, but
on Amtrak taxpayers pay about $35
per passenger every time an Amtrak
train leaves the station. It's time we
ended this huge Federal subsidy.

Our farm program costs have guad-
rupled in recent years. Yet I know
from visiting farmers, many in great
financial distress, that we need an or-
derly transition to a market-oriented
farm economy. We can help farmers
best, not by expanding Federal pay-
ments, but by making fundamental re-
forms, keeping interest rates heading
down, and knocking down foreign
trade barriers to American farm ex-
ports.

We are moving ahead with Grace
Commission reforms to eliminate
waste, and improve Government’s
management practices. In the long
run, we must protect the taxpayers
from Government. I ask again that
you pass, as 32 States have now called
for, an amendment mandating the
Federal Government spend no more
than it takes in. And I ask for the au-
thority used responsibly by 43 Gover-
nors to veto individual items in appro-
priations bills. Senator MATTINGLY has
introduced a bill permitting a 2-year
trial run of the line-item veto. I hope
you will pass and send that legislation
to my desk.

Nearly 50 years of Government
living beyond its means has brought us
to a time of reckoning. Ours is but a
moment in history. But one moment
of courage, idealism, and bipartisan
unity can change American history
forever.

Sound monetary policy is key to
long-running economic strength and
stability. We will continue to cooper-
ate with the Federal Reserve Board,
seeking a steady policy that ensures
price stability, without keeping inter-
est rates artificially high or needlessly
holding down growth.

Reducing unneeded red tape and
regulations, and deregulating the
energy, transportation, and financial
industries, have unleashed new compe-
tition, giving consumers more choices,
better services, and lower prices. In
just one set of grant programs we have
reduced 905 pages of regulations to 31.

We seek to fully deregulate natural
gas to bring on new supplies and bring
us closer to energy independence. Con-
sistant with safety standards, we will
continue removing restraints on the
bus and railroad industries; we will
soon send up legislation to return Con-
rail to the private sector, where it be-
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longs; and we will support further de-
regulation of the trucking industry.

Every dollar the Federal Govern-
ment does not take from us, every de-
cision it does not make for us, will
make our economy stronger, our lives
more abundant, our future more free.

Our Second American Revolution
will push on to new possibilities not
only on Earth—but in the next fron-
tier of space. Despite budget re-
straints, we will seek record funding
for research and development.

We have seen the success of the
space shuttle. Now we are going to de-
velop a permanently-manned Space
Station, and new opportunities for
free enterprise. In the next decade,
Americans and our friends around the
world will be living and working to-
gether in space.

In the zero-gravity of space we could
manufacture in 30 days lifesaving
medicines it would take 30 years to
make on Earth. We can make crystals
of exceptional purity to produce super
computers, creating jobs, technologies,
and medical breakthroughs beyond
anything we ever dreamed possible.

As we do all this, we will continue to
protect our natural resources. We will
seek reauthorization and expanded
funding for the Superfund program,
to continue cleaning up hazardous
waste sites which threaten human
health and the environment.

There is another great heritage to
speak of this evening. Of all the
changes that have swept America the
past 4 years, none brings greater
promise than our rediscovery of the
values of faith, freedom, family, work,
and neighborhood.

We see signs of renewal in increased
attendance in places of worship; re-
newed optimism and faith in our
future; love of country rediscovered by
our young who are leading the way.
We have rediscovered that work is
good in and of itself; that it enables us
to create and contribute no matter
how seemingly humble our jobs. We
have seen a powerful new current
from an old and honorable tradition—
American generosity.

From thousands answering Peace
Corps appeals to help boost food pro-
duction in Africa, to millions volun-
teering time, corporations adopting
schools, and communities pulling to-
gether to help the neediest among us
at home, we have refound our values—
we have refound America. Private
sector initiatives are crucial to our
future.

I thank the Congress for passing
equal access legislation giving religious
groups the same right to use class-
rooms after school that other groups
enjoy. But no citizen need tremble,
nor the world shudder, if a child
stands in a classroom and breathes a
prayer. We ask you again—give chil-
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dren back a right they had for a centu-
ry-and-a-half or more.

The question of abortion grips our
Nation. Abortion is either the taking
of human life, or it isn't; and if it is—
and medical technology is increasingly
showing it is—it must be stopped.

It is a terrible irony that while some
turn to abortion, so many others who
cannot become parents cry out for
children to adopt. We have room for
these children; we can fill the cradles
of those who want a child to love. To-
night I ask the Congress to move this
year on legislation to protect the
unborn.

In the area of education, we're re-
turning to excellence, and again, the
heroes are our people, not Govern-
ment. We're stressing basics of disci-
pline, rigorous testing, and homework,
while helping children become com-
puter-smart as well. For 20 years,
Scholastic Aptitude Test scores of our
high school students went down. But
now they have gone up 2 of the last 3
years.

We must go forward in our commit-
ment to the new basics, giving parcnts
greater authority and making sure
good teachers are rewarded for hard
work and achievement through merit

pay.

Of all the changes in the past 20
years, none has more threatened our
sense of national well-being than the
explosion of violent crime. One does
not have to have been attacked to be a
victim. The woman who must run to
her car after shopping at night is a

vietim; the couple draping their door
with locks and chains are victims; as is
the tired, decent cleaning woman who
can’'t ride a subway home without
being afraid.

We do not seek to violate rights of

defendants. But shouldn't we feel
more compassion for victims of crime
than for those who commit crime? For
the first time in 20 years, the crime
index has fallen 2 years in a row; we've
convicted over 7,400 drug offenders,
and put them, as well as leaders of or-
ganized crime, behind bars in record
numbers.

But we must do more. I urge the
House to follow the Senate and enact
proposals permitting use of all reliable
evidence that police officers acquire in
good faith. These proposals would also
reform the habeus corpus laws and
allow, in keeping with the will of the
overwhelming majority of Americans,
the use of the death penalty where
necessary.

There can be no economic revival in
ghettos when the most violent among
us are allowed to roam free. It is time
we restored domestic tranquility. And
we mean to do just that.

Just as we are positioned as never
before to secure justice in our econo-
my, we are poised as never before to
create a safer, freer, more peaceful
world.
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Our alliances are stronger than ever.
Our economy is stronger than ever.
We have resumed our historic role as a
leader of the free world—and all of
these together are a great force for
peace.

Since 1981, we have been committed
to seeking fair and verifiable arms
agreements that would lower the risk
of war and reduce the size of nuclear
arsenals. Now our determination to
maintain a strong defense has influ-
enced the Soviet Union to return to
the bargaining table. Our negotiators
must be able to go to that table with
the united support of the American
people. All of us have no greater
dream than to see the day when nucle-
ar weapons are banned from this
Earth forever.

Each Member of the Congress has a
role to play in modernizing our de-
fenses, thus supporting our chances
for a meaningful arms agreement.
Your vote this spring on the Peace-
keeper missile will be a critical test of
our resolve to maintain the strength
we need and move toward mutual and
verifiable arms reductions.

For the past 20 years we have be-
lieved that no war will be launched as
long as each side knows it can retaliate
with a deadly counter-strike. Well, I
believe there is a better way of elimi-
nating the threat of nuclear war.

It is a Strategic Defense Initiative
aimed at finding a non-nuclear defense
against ballistic missiles. It is the most
hopeful possibility of the nuclear age.
But it is not well understood.

Some say it will bring war to the
heavens—but its purpose is to deter
war, in the heavens and on Earth.
Some say the research would be ex-
pensive. Perhaps, but it could save mil-
lions of lives, indeed humanity itself.
Some say if we build such a system,
the Soviets will build a defense system
of their own. Well, they already have
strategic defenses that surpass ours; a
civil defense system, where we have
almost none; and a research program
covering roughly the same areas of
technology we're exploring. And final-
ly, some say the research will take a
long time. The answer to that is:
“Let’'s get started.”

Harry Truman once said that, ulti-
mately, our security, and the world’s
hopes for peace and human progress,
“lie not in measures of defense or in
the control of weapons, but in the
growth and expansion of freedom and
self-government.”

Tonight, we declare anew to our
fellow citizens of the world: Freedom
is not the sole prerogative of a chosen
few:; it is the universal right of all
God’s children. Look to where peace
and prosperity flourish today. It is in
homes that freedom built. Victories
against poverty are greatest and peace
most secure where people live by laws
that ensure free press, free speech,
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and freedom to worship, vote, and
create wealth.

Our mission is to nourish and defend
freedom and democracy, and to com-
municate these ideals everywhere we
carn.

America’s economic success is free-
dom’s success; it can be repeated a
hundred times in a hundred different
nations. Many countries in East Asia
and the Pacific have few resources
other than the enterprise of their own
people. But through low tax rates and
free markets, they have soared ahead
of centralized economies. And now
China is opening up its economy to
meet its needs.

We need a stronger and simpler ap-
proach to the process of making and
implementing trade policy and will be
studying potential changes in that
process in the next few weeks.

We have seen the benefits of free
trade and lived through the disasters
of protectionism. Tonight, I ask all our
trading partners, developed and devel-
oping alike, to join us in a new round
of trade negotiations to expand trade
and competition, and strengthen the
global economy—and to begin it in the
next year.

There are more than 3 billion
human beings living in Third World
countries, with an average per capita
income of $650 a year. Many are vic-
tims of dictatorships that impoverish
them with taxation and corruption.
Let us ask our allies to join us in a
practical program of trade and assist-
ance that fosters economic develop-
ment through personal incentives to
help these people climb from poverty
on their own.

We cannot play innocents abroad in
a world that is not innocent. Nor can
we be passive when freedom is under
siege. Without resources, diplomacy
cannot succeed; our security assistance
programs help friendly governments
defend themselves, and give them con-
fidence to work for peace. Congress
should understand that dollar for
dollar security assistance contributes
as much to global security as our own
defense budget.

We must stand by all our democratic
allies. And we must not break faith
with those who are risking their
lives—on every continent, from Af-
ghanistan to Nicaragua—to defy
Soviet-supported aggression and
secure rights which have been ours
from birth.

The Sandinista dictatorship of Nica-
ragua, with full Cuban Soviet-bloc sup-
port, not only persecutes its people,
the church, and denies a free press,
but arms and provides bases for com-
munist terrorists attacking neighbor-
ing states. Support for freedom fight-
ers is self-defense, and totally consist-
ent with the O.A.S. and U.N. Charters.
It is essential that the Congress con-
tinue all facets of our assistance to
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Central America. I want to work with
you to support the democratic forces
whose struggle is tied to our own secu-
rity.

Tonight I have spoken of great plans
and great dreams. They are dreams we
can make come true. Two hundred
years of American history should have
taught us that nothing is impossible.

Ten years ago a young girl left Viet-
nam with her family; part of the
exodus that followed the fall of
Saigon. They came to the United
States with no possessions, and not
knowing a word of English. The young
girl studied hard, learned English and
finished high school in the top of her
class. This May is a big date on her
calendar. Just 10 years from the time
she left Vietnam, she’ll graduate from
the United States Military Academy at
West Point. I thought you might like
to meet an American hero named Jean
Nguyen.

There's someone else here tonight.
Born 79 years ago, she lives in the
inner city, where she cares for infants
born of mothers who are heroin ad-
dicts. The children, born in withdraw-
al, are sometimes even dropped at her
doorstep. She heals them with love.
Go to her house some night and
maybe you'll see her silhouette against
the window, as she walks the floor
talking softly, soothing a child in her
arms. Mother Hale of Harlem—she,
too, is an American hero.

Your lives tell us that the oldest
American saying is new again: Any-
thing is possible in America if we have

the faith, the will, and the heart. His-

tory is asking us, once again, to be a

force for good in the world. Let us

begin—in unity, with justice, and love.
RoNALD REAGAN.

THE WHITE Housk, February 6, 1985.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. PACKEWOOD, from the Commit-
tee on Finance, without amendment:

S. Res. 70. An original resolution authoriz-
ing expenditures by the Committee on Fi-
nance; referred to the Committee on Rules
and Administration.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. KASTEN (for himself and Mr.
KENNEDY):

S. 423. A bill to make available supplemen-
tal appropriations for the fiscal year ending
September 30, 1985, to meet famine relief
requirements of Sub-Saharan Africa, and
for other purposes; to the Committee on Ap-
propriations.

By Mr, HOLLINGS (for himself and
Mr. SYymMs).

S. 424. A bill to amend the Military Selec-

tive Service Act to provide for the reinstitu-
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tion of the registration and classification of
persons under such Act and to reinstate the
authority of the President to induct persons
involuntarily into the Armed Forces, and
for other purposes; to the Committee on
Armed Services.

By Mr. GOLDWATER (for himself,
Mr. HatcH, Mr. CRANSTON, Mr.
Symms, Mr. DECoNcINT, Mr. ABDNOR,
Mr. ANDREWS, Mr. BENTSEN, Mr.
BYRD, Mrs. HAWKINS, Mr. HEINZ, Mr.
INoUuYE, Mr. JoHNSTON, Mr. LUGAR,
Mr. MaTTINGLY, Mr. MELCHER, Mr.
SARBANES, Mr, STEVENS, Mr. ZORIN-
SKY, Mr. DURENBERGER, and Mr.
LEAHY):

S. 425. A bill to amend the Public Health
Service Act to establish a National Institute
of Arthritis and Musculoskeletal and Skin
Diseases; to the Committee on Labor and
Human Resources.

By Mr. WALLOP (for himself, Mr.
SimpsoN, Mr. GArN, Mr. HEcHT, Mr.
GOLDWATER, Mr. HerLiN, Mr.
WiLsoN, Mr, LaxaLt, Mr. CRANSTON,
Mr. DENTON, Mr, CHAFEE, Mr. MUR-
KOWSKI, and Mr. Dopp):

S. 426. A bill to amend the Federal Power
Act to provide for more protection to elec-
tric consumers; to the Committee on Energy
and Natural Resources.

By Mr. KASTEN:

S. 427. A bill for the relief of Tirouhi Mar-
carian; to the Committee on the Judiciary.

By Mr. SYMMS:

S. 428. A bill to amend the United States
Housing Act of 1937 to provide additional
home ownership and resident management
opportunities for families residing in public
housing projects; to the Committee on
Banking, Housing, and Urban Affairs.

By Mr. HEINZ:

S. 429. A bill to extend the statute of limi-
tations for fraud under the customs laws
and to clarify the extent of Government
access to grand jury proceedings; to the
Committee on Finance.

By Mr. HEINZ (for himself, Mr.
CHAFEE, Mr. GaAgrRN, and Mr.
D'AmMaTO):

S. 430. A bill to amend and clarify the For-
eign Corrupt Practices Act of 1977; to the
Committee on Banking, Housing, and Urban
Affairs.

By Mr. KENNEDY (for himself, Mr.
WEICKER, Mr. CraNsTON, Mr. Ma-
THIAS, Mr. LEaHY, Mr, PACKWOOD,
Mr. METZENBAUM, Mr. STAFFORD, Mr.
PELL, Mr. CHAFEE, Mr. SiMoN, Mr.
DURENBERGER, Mr. BIpEN, Mr. AN-
DREWS, Mr. MoYNIHAN, Mr. Bavcus,
Mr. BENTSEN, Mr. Bincaman, Mr.
BrapLEY, Mr. BurpIicK, Mr. CHILES,
Mr. CorHEN, Mr. DixonN, Mr. Dobp,
Mr. EAGLETON, Mr. Evans, Mr. Exon,
Mr. GLENN, Mr. Gorg, Mr. HARKIN,
Mr. Hart, Mr. HoLLINGS, MTr.
INnouYE, Mr. KERRY, Mr. LAUTENBERG,
Mr. LEviN, Mr. MATSUNAGA, Mr, MEL-
CHER, Mr. PROXMIRE, Mr. RIEGLE, Mr.
ROCKEFELLER, Mr. SARBANES, Mr.
SPECTER, Mr, MrrcHELL, Mr. DECON-
cINI, and Mr. JOHNSTON):

S. 431. A bill to restore the broad scope of
coverage and to clarify the application of
title IX of the Education Amendments of
1972, section 504 of the Rehabilitation Act
of 1973, the Age Discrimination Act of 1975,
and title VI of the Civil Rights Act of 1964;
to the Committee on Labor and Human Re-
SOUrces.

By Mr. LEVIN (for himself and Mr.
COHEN):

S. 432. A bill to amend the Internal Reve-
nue Code of 1954 to provide taxpayers a
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cause of action for wrongful levy on proper-
ty and a stay of a levy during the period of
an installment pay plan: to the Committee
on Finance.

By Mr. DIXON:

S. 433. A bill to amend the Agricultural
Act of 1949 to require the Secretary of Agri-
culture to make available to producers ad-
vance loans on the 1985 crop of certain com-
modities; ordered held at the desk.

By Mr. D'AMATO (for himself, Mr.
SteENNIS, Mr. Gorg, and Mr. SiMON):

S. 434. A bill to extend the authorization
of the Robert A. Taft Institute Assistance
Act; to the Committee on Labor and Human
Resources.

By Mr. BUMPERS:

S. 435. A bill to amend the Consolidated
Farm and Rural Development Act to im-
prove and streamline the provision of farm
credit assistance through the consolidation
of the real estate, operating, economic emer-
gency, soil and water, limited resource,
recreation, and rural youth loan programs
into one Agricultural Adjustment Loan, to
reduce paperwork and make the Farmers
Home Administration loan process more re-
sponsive to farmers’ needs, and for other
purposes: to the Committee on Agriculture,
Nutrition, and Forestry.

By Mr. HATCH (for himself and Mr.
THURMOND):

5. 436. A bill to amend the section 1979 of
the Revised Statutes (42 U.S.C. 1983), relat-
ing to civil actions for the deprivation of
rights, to limit the applicability of that stat-
ute to laws relating to equal rights, and to
provide a special defense to the liability of
political subdivisions of States; to the Com-
mittee on the Judiciary.

By Mr. QUAYLE:

S. 437. A bill to designate the Veterans'
Administration Outpatient Clinic to be lo-
cated in Crown Point, Indiana, as the
“Adam Benjamin, Jr. Veterans' Administra-
tion Outpatient Clinic”; to the Committee
on Veterans Affairs.

By Mr. MITCHELL (for himself, Mr.
CoHEN, Mr. CHAFEE, Mr. STEVENS,
and Mr. MURKOWSKI):

S. 438. A bill to provide a lower rate of
duty for certain fish netting and fishing
nets; to the Committee on Finance.

By Mr. MITCHELL (for himself, Mr.
CoHEN, Mr. CHAFEE, Mr. BENTSEN,
Mr. MATHIAS, Mr. STEVENS, Mr. MUR-
KowskKl, and Mr. PELL):

5. 439. A bill to make permanent the ex-
emption from the Federal Unemployment
Tax Act for services performed on certain
fishing boats; to the Committee on Finance.

By Mr. TRIBLE:

S. 440. A bill to amend title 18, United
States Code, to create an offense for the
use, for fraudulent or other illegal purposes,
of any computer owned or operated by cer-
tain financial institutions and entities af-
fecting interstate commerce; to the Commit-
tee on the Judiciary.

By Mr. FORD (for himself and Mr.
McCONNELL):

S. 441. A bill to amend the Internal Reve-
nue Code of 1954 to revise the withholding
rules relating to certain pari-mutuel wager-
ing payouts; to the Committee on Finance.

By Mr. SIMPSON (for himself, Mr.
ARMSTRONG, Mr. BingaMan, Mr. Do-
MENICI, Mr. GARN, Mr. HART, Mr.
HartcH, Mr. HEcHT, Mr. LaxavT, and
Mr. WALLOP):

S. 442, A bill to grant the consent of the
Congress to the Rocky Mountain Low-Level
Radioactive Waste Compact; to the Commit-
tee on the Judiciary.
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By Mr. COHEN (for himself, Mr.
MiTcHELL, Mr. STEVENS, Mr. Mug-
KOWSKI, and Mr. PELL):

8. 443. A bill to amend the Internal Reve-
nue Code of 1954 to provide that certain
fishermen who are treated as self-employed
for social security tax purposes shall be
treated as self-employed for pension plan
purposes; to the Committee on Finance.

By Mr. MURKOWSKI (for himself
and Mr. STEVENS):

S. 444. A bill to amend the Alaska Native
Claims Settlement Act; to the Committee on
Energy and Natural Resources.

By Mr. HART:

S. 445. A bill to amend the Price-Anderson
Act to remove the liability limits for nuclear
accidents, to provide better economic pro-
tection for people living near nuclear power-
plants and nuclear transportation routes,
and for other purposes; to the Committee
on Environment and Public Works.

By Mr. DOMENICI:

S. 446. A bill for the transfer of certain in-
terests in lands in Dona Ana County, New
Mexico, to New Mexico State University,
Las Cruces, New Mexico; to the Committee
on Energy and Natural Resources.

By Mr. DECONCINIL:

5. 447. A bill to amend the Sherman Act
to prohibit a rail carrier from denying to
shippers of certain commodities, with intent
to monopolize, use of its track which affords
the sole access by rail to such shippers to
reach the track of a competing railroad or
the destination of shipment and to apply
Clayton Act penalties to monopolizing by
rail carriers; to the Committee on the Judi-
ciary.

By Mr. GRASSLEY:

5. 448. A bill to amend the Internal Reve-
nue Code of 1954 to encourage contributions
of equipment to postsecondary vocational
education programs and to allow a credit to
employers for vocational education courses
taught by an employee without compensa-
tion and for temporary employment of full-
time vocational education instructors; to the
Committee on Finance.

By Mrs. HAWKINS:

S. 449. A bill to provide disaster relief
through the Corps of Engineers for roads
and beaches on the eastern coast of the
State of Florida destroyed in fall 1984
storms; to the Committee on Environment
and Public Works.

By Mr. BINGAMAN:

S. 450. A bill to establish a commission to
study and make recommendations concern-
ing the international trade and export poli-
cies and practices of the United States; to
the Committee on Governmental Affairs.

By Mr. LEVIN:

S. 451. A bill to provide for an alternative
to the present adversarial rule making pro-
cedure by establishing a process to facilitate
the formation of regulatory negotiation
commissions; to the Committee on Govern-
mental Affairs.

By Mr. BRADLEY (for himself, Mr.
Dobbp, and Mr. PELL):

S. 452. A bill to enact the Gifted and Tal-
ented Children’s Education Act; to the Com-
mittee on Labor and Human Resources.

By Mr. GRASSLEY:

S. 453. A bill to amend the Internal Reve-
nue Code of 1954 to safeguard taxpayer's
rights; to the Committee on Finance.

By Mr. GRASSLEY (for himself, Mr.
Symms, Mr. DURENBERGER, and Mr.
BOREN):

S. 454. A bill to amend the Internal Reve-
nue Code of 1954 to provide a 20-percent in-
vestment tax credit for certain soil or water
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conservation expenditures; to the Commit-
tee on Finance.

By Mr. GRASSLEY:

S. 455. A bill to permit a married individ-
ual filing a joint return to deduct certain
payments made to an individual retirement
plan established for the benefit of a work-
ing spouse; to the Committee on Finance.

By Mr. BOSCHWITZ (for himself and
Mr. DURENBERGER):

S. 456. A bill providing for a 5-year exten-
sion of two patents relating to cardiac drugs;
to the Committee on the Judiciary.

By Mr. CRANSTON (for himself, Mr.
MurRKOWSK1, Mr. DEeConNcInNi, Mr.
SimpsoN, Mr. SpecTeER, and Mr.
LEAHY).

S.J. Res. 47. Joint reselution designating
the week beginning November 10, 1985, as
“National Women Veterans Recognition
Week™; to the Committee on the Judiciary.

By Mr. LEVIN (for himself, Mr. PAck-
woop, Mr. S¥mMMs, Mr. HOLLINGS, Mr.
Mo¥YNIHAN, Mr. DoLre, Mr. PRYOR,
Mr. Sasser, Mr. NicKLES, Mr. MITCH-
ELL, Mr. METZENBAUM, Mr. COCHRAN,
Mr. PeLn, Mr. MATSUNAGA, Mr.
CHILES, Mr. MELCHER, Mr. BOREN,
Mr. McCrurg, Mr. DECoNcINI, Mr.
CransTON, Mr. Dopp, Mr. STENNIS,
Mr. HEerFLIN, Mr. JoHNSTON, Mr.
NuNN, Mr. SARBANES, Mr. GARN, Mr.
Stevens, Mr. ProxmIirg, Mr. Mug-
KOWSKI, Mr. RIEGLE, and Mr.
S1MON):

S.J. Res. 48. Joint resolution to designate
the year of 1986 as the "“Year of the Teach-
er'; to the Committee on the Judiciary.

SUBMISSION OF CONCURRENT
AND SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. TRIBLE:

S. Res. 68. Resolution congratulating the
people of Cyprus on the twenty-fifth anni-
versary of their independence, and support-
ing the establishment of a Cyprus Coopera-
tive Development Pund to foster improved
intercommunal relations on Cyprus; to the
Committee on Foreign Relations,

By Mr. DOLE (for himself and Mr.
BYRD):

S. Res. 69. Resolution to direct the Senate
Legal Counsel to represent Senator Riegle
and Senator Levin in “Lawrence Jasper and
Family U.S.A. v. Federal National Mortgage
Association, et al.,” Civil Action No. 83-
2896DT; considered and agreed to.

By Mr. PACKWOOD:

S. Res. 70. An original resolution authoriz-
ing expenditures by the Committee on Fi-
nance; from the Committee on Finance; to
the Committee on Rules and Administra-
tion.

By Mr. DURENBERGER (for himself,
Mr. Boscawitz, and Mr, MELCHER )
S. Con. Res. 13. Concurrent resolution to
require implementation of a modified debt
recovery program; to the Committee on Ag-
riculture, Nutrition, and Forestry.

STATEMENT ON INTRODUCED
BILLS AND JOINT RESOLUTIONS
By Mr. KEASTEN (for himself
and Mr. KENNEDY):
S. 423. A bill to make available sup-
plemental appropriations for the fiscal
year ending September 30, 1985, to
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meet famine relief requirements of
Sub-Saharan Africa, and for other
purposes; to the Committee on Appro-
priations.

EMERGENCY AFRICAN FAMINE RELIEF ACT

Mr. KASTEN. Mr. President, on
behalf of myself and Senator KENNE-
py, I am introducing legislation which
addresses the immediate needs of
those countries in Africa suffering
from drought.

The needs of these countries for life
sustaining assistance and basic reha-
bilitation is overwhelming. The Ameri-
can people have watched this tragedy
unfold in nearly daily media reports.
They have responded through private
contributions with typical American
generosity. We continue to receive dev-
astating reports about human suffer-
ing, especially in the northern areas of
Ethiopia and in Southeastern Sudan
where tens of thousands of refugees
are streaming across from Ethiopia
searching for food. One such report
describes a mortality rate which “ex-
ceeds the worst days of the Kampu-
chean crisis or the World War II siege
of Leningrad.”

The legislation Senator KENNEDY
and I are introducing today is signifi-
cantly different from most of the ap-
proaches that have been suggested
thus far to provide relief for the
famine victims. Unfortunately, differ-
ent quarters of Congress have gotten
bogged down in arguing over what
funding level is necessary, although all
seem to agree with the basic premise
that we should provide 50 percent of
the emergency food needs, and, of
course, contribute a fair share for
other disaster assistance relief. This
has, in some cases, resulted in partisan
controversy which should have no
place in this discussion. Therefore,
Senator KENNEpY and I are recom-
mending an indefinite appropriation
for food, disaster assistance, and refu-
gee assistance in order to focus on the
need and the commitment, a commit-
ment which is already being led by the
American people through their private
contributions. The Ilegislation also
runs through fiscal year 1986 so that
we can avoid the start and stop of con-
sidering additional supplementals for
this crisis. In order to ensure congres-
sional oversight, we have written into
the legislation a 15-day notification re-
quirement so that Congress will have
ample opportunity to review the use
which is made of these funds and au-
thority.

Mr. President, I do not believe I
need emphasize that quick action on
this or similar legislation is absolutely
necessary, and, therefore, hopefully
within a few days of returning after
the Lincoln Day recess we will be able
to act on famine relief legislation for
Africa.
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Mr. President, I ask unanimous con-
sent that the text of the bill be print-
ed in the RECORD.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 423

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Emergency African
Famine Relief Act of 1985".

SEec. 2. The following sums are appropri-
ated, out of any money in the Treasury not
otherwise appropriated, to provide supple-
mental appropriations for the fiscal year
ending September 30, 1985, and for other
purposes, namely:

DEPARTMENT OF AGRICULTURE
PUBLIC LAW 480

For an additional amount for “Public Law
480", for agricultural commodities supplied
in connection with dispositions aboard pur-
suant to title II of the Agricultural Trade
Development and Assistance Act of 1954,
such sums as may be necessary to provide 50
percent of the unmet emergency food needs
of Sub-Saharan African countries before
October 1, 1986, which sums shall be avail-
able only for such purpose and which sums
shall remain available until September 30,
1986: Provided, That the Committee on Ap-
propriations of each House of Congess is no-
tified fifteen days in advance of the obliga-
tion of any such sums.

BILATERAL ECONOMIC ASSISTANCE
FUNDS APPROPRIATED TO THE PRESIDENT
AGENCY FOR INTERNATIONAL DEVELOPMENT
INTERNATIONAL DISASTER ASSISTANCE

For an additional amount for “Interna-
tional disaster assistance”, such sums as
may be necessary for emergency disaster as-
sistance needs of Sub-Saharan African
countries before October 1, 1986, which
sums shall be available only for such pur-
pose and which sums shall remain available
until September 30, 1986: Provided, That,
notwithstanding any other provision of law,
such assistance shall be available for the
furnishing of seeds and fertilizer and for the
carrying out of other basic agricultural re-
habilitation: Provided further, That the
Committee on Appropriations of each
House of Congress is notified fifteen days in
advance of the obligation of any such sums.

DEPARTMENT OF STATE
MIGRATION AND REFUGEE ASSISTANCE

For an additional amount for “Refugee
and Migration Assistance"”, notwithstanding
any other provision of law, such sums as
may be necessary for emergency migration
and refugee assistance needs of Sub-Saha-
ran African countries before October 1,
1986, which sums shall be available only for
such purpose and which sums shall remain
available until September 30, 1986: Provid-
ed, That such sums may be utilized to re-
plenish the United States Emergency Refu-
gee and Migration Assistance Fund for com-
mitments made for Sub-Saharan Africa in
the fiscal year 1985: Provided further, That
the Committee on Appropriations of each
House of Congress is notified fifteen days in
advance of the obligation of any such sums.

GENERAL PROVISIONS

Notwithstanding section 10 of Public Law
91-672 (22 U.S.C. 2412) and section 15 of the
State Department Basic Authorities Act of
1956 (22 U.S.C. 2680), funds appropriated by
this Act shall be available for obligation and
expenditure.
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Sec. 3. The Administrator of the agency
primarily responsible for administering part
I of the Foreign Assistance Act of 1961 shall
have the responsibility for determining the
emergency food and disaster assistance
needs for which funds are appropriated by
this Act.

Mr. KENNEDY. Mr. President, it is
a privilege for me to join Senator
KasTEN in offering this bipartisan re-
sponse to the urgent need for famine
relief in Africa.

We believe there is broad support in
Congress for an immediate increase in
the amount of food, medicine, and
other relief now being sent to refugees
and famine victims in Africa. Having
just returned from Ethiopia and
Sudan, where the situation is especial-
ly critical, I know that the need is
enormous—and that America can
make an enormous difference in
saving lives and reducing the dimen-
sions of this monumental tragedy.

Since the precise dollar level is diffi-
cult to establish because of the chang-
ing circumstances in the field, we have
fashioned an open-ended urgent sup-
plemental appropriations bill to give
the President sufficient flexibility to
meet the need, while also maintaining
congressional oversight.

The Reagan administration and the
American people deserve great credit
for the response that has been made
so far. I welcome Senator KASTEN'S
leadership in ensuring that the U.S.
relief effort reaches the maximum fea-
sible level now, when relief is needed
most.

The legislation we are introducing
today will accomplish this goal.

By Mr. HOLLINGS (for himself
and Mr. Symms):

S. 424. A bill to amend the Military
Selective Service Act to provide for
the reinstitution of the registration
and classification of persons under
such act and to reinstate the authority
of the President to induct persons in-
voluntarily into the Armed Forces,
and for other purposes; to the Com-
mittee on Armed Services.

REINSTATING THE MILITARY DRAFT

Mr. HOLLINGS. Mr. President, I do
not intend or think that we in the
United States will draft anybody in
1985 or perhaps even in 1986, but the
ominous signs arising on the horizon
indicate that what was and has been
desirable to the Senator from South
Carolina relative to our personnel in
the Armed Forces, namely, that there
be a universal call, a shared sacrifice, a
cross section of our society in our
Armed Forces, is becoming more and
more a necessity every day.

For instance, everyone is now quot-
ing the Bible. It was Paul who said in
his letter to the Corinthians, “If the
sound of the trumpet be uncertain,
then who shall prepare for the
battle?”

We are not emitting an uncertain
sound for our Volunteer Army and our
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preparedness. The fact is that at
Budget Committee hearings today
with Secretary Weinberger and the
Chairman of our Joint Chiefs of Staff,
General Vessey, the picture was por-
trayed that would give the belief that
there was no worry whatever, concern-
ing DOD manning problems. Neither
one of these gentlemen expressed real
concern since we are meeting our re-
quired volunteer callups at this par-
ticular time. The truth, however, is
that the Delayed Entry Program
[DEP] of the Armed Forces, which is
the true indicator of the potential for
meeting recruiting needs, indicates
that in 1985 the recruiting of nonprior
service accessions in 1985 will be diffi-
cult.

The fiscal year 1985 marketing plan
for the Department of Defense indi-
cates there is a 11-percent dropoff for
the DEP for the year-long period
ending May 1984. In other words, the
DOD recruiters have signed 12,500
fewer people to the DEP than last
year. The Army is off 19 percent, the
Navy 16 percent, and the Marines 12
percent. More ominous, there was an
1l-percent increase in reneging on
contracts by those in the DEP in 1984
over a similar period in 1983.

I would emphasize that these facts
are evidence of the stiff competition
facing the DOD in meeting future re-
cruiting needs.

I further emphasize, Mr. President,
that our Reserve Force are seriously in
jeopardy. To begin with, one must re-
alize that our Reserves, both the Se-
lected Ready Reserve and the Individ-
ual Ready Reserve, are way below
their war-time mobilization
strengths—the Selected Reserve by
over 50,000, and the Individual Ready
Reserve by as much as 200,000. This
makes no sense to me. We have seen
recent significant increases in defense
spending from $145 billion in 1980 to
an adjusted $300 billion in 1985, but
relatively little concern by the Depart-
ment of Defense about a mobilization
capability.

As 1 described in my initial com-
ment, it is desirable in this Senator’s
opinion to return to a universal draft,
I clearly see down the road a demo-
graphic fact of life which will mandate
and make a universal call necessary.

I ask unanimous consent at this time
to print in the REcorp the table pre-
pared by Dr. Charles Moskos, relative
to the percent of males (age 19) re-
quired for 410,000 nonprior-service
males forecast until 1993.

There being no objection, the table
was ordered to be printed in the
REcoRD, as follows:
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PERCENT OF MALES (AGE 19)—NON PRIOR SERVICE
(NPS)—REQUIRED TO MEET PROJECTED RECRUITING
STANDARDS

Percent of males required for
410,000 NPS male accessions
anngally*

!kgilgsle

ma

fm,alglelwﬁ excluding
population?

438
459
483
498
35
50.2
450
478
522
952

1993 5.3

' Assumptions of Annual NPS Entrants: 1. enfisted active force, 325,000; 2.
enlisted reserve force, 45,000; 3. enkisted Guard force, 60,000; 4. enfisted total
force, 430,000, 5. commissioned officers, 30,000; 6. lotal entrants, 460,000,
7. mings female entramis, 50,000; and B. total male entrants, 410,000,

# Two-thirds considered eligwle on physical, mental, and moral grounds.

2 One-third of cohort considered college population.

Note —Table prepared by Charles Moskos.

PROJECTED NON PRIOR SERVICE ENLISTED ACCESSIONS BY
SERVICE AND MALE AND FEMALE

[In thousands]

Active  Reserves  Guard

Amy...... .. 120-150 50-60
80-85

e R T

Marme Corps ... —
Total Force.... 36-68
60

Note —Table prepared by Charles Moskos.

Mr. HOLLINGS. The facts are that
of those males age 19—eligible for the
draft in 1993—every other one will
have to volunteer in order to meet the
nonprior service accession require-
ments. We now need about two of five
but will soon need one of two. As that
ratio goes down and the constraints
come—such as an economic recovery
and near full employment—what you
are going to find in reality is that the
Volunteer Army is not going to work.
It will be viewed by all outside of the
service as not working.

More than anything else, Mr. Presi-
dent, the draft I propose is not the one
we had in the Vietnam war. You men-
tion the word ‘‘draft.” Everyone jumps
right back to the war in Vietnam.
Nothing dismayed this Senator more
than the fact in the Vietnam days that
if you had cash you were either in col-
lege or in Canada. You were not in the
Service doing your duty. But prior to
the institution of the All-Volunteer
Force in July 1973, the Congress, in re-
sponse to the inequitable deferment
and exemption standards of Vietnam
days, tightened eligibility standards
and greatly limited deferments and ex-
emptions. Under my proposal, we
would observe those tightened stand-
ards. For example, high school stu-
dents could be deferred until they
graduate, but in no case extending
beyond the age of 20. Those in college
could continue studying until the end
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of the semester or if in their senior
yvear until the end of that school year.
But since we all share the benefits of
life here in America, under this plan
we ensure that we all help shoulder
the burden of defending it.

Mr. President, we need the draft for
many reasons—most importantly, we
need it in order to remain true to the
ideals which built this country.

This is the third consecutive Con-
gress that I have introduced draft leg-
islation in—and I believe the need has
been and continues to be the most
compelling, but unrecognized, priority
facing us. The ability and willingness
of our Nation to meet its future securi-
ty needs and those of our allies hang
in the balance. Unfortunately, like in
other urgencies, such as with the mas-
sive deficits, the Congress reaches a
gridlock when action on the draft is
warranted and has failed in its respon-
sibility to solve the problem before
time runs out.

The Department of Defense contin-
ues to cite the success of the All-Vol-
unteer Force in reaching all of DOD's
recruiting objectives. I do not for 1
minute think that the American
public and our military leaders are
fooled by such statistical gimmicks.
We have had a recession, and our
young people need jobs. It's that
simple. Unemployment has been ex-
cessively high for our teenagers—par-
ticularly young blacks—where else can
these people turn? The AVF is often
the employer of last resort.

The AVF is a product of the Viet-
nam mindset. Early in the 1970’'s, with
America's morale sapped by our in-
volvement in Vietnam, everyone
wanted the easy way for America to
defend itself without personal sacri-
fice. So we instituted the Volunteer
Army, and with that problem moved
beyond arm's length, we put the whole
defense problem beyond arm'’s length.
That Volunteer Army which no longer
touches every neighborhood is forgot-
ten in appropriations and removed
from everyday life in America as far as
most citizens are concerned.

That attitude must change. I contin-
ually warned my colleagues when the
AVF was begun in 1973 that the pro-
posed AVF would only institutionalize
the inequities of the draft—inequities
which could have been remedied with
much less dislocation. The Army
speaks proudly of how well the AVF
works, that it draws from all walks of
life. Do not be fooled by these com-
ments. The decision of 1973 insured
that our Nation's defense burden
would rest for the most part with the
poor, the black, and the disadvantaged
for years to come. And without a
cross-section of representation, we
have no cross-section of support.
Rather than an equal call on all, we
perpetuated the rich man's undemo-
cratic lie: ““We’'ll pay for it.”
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The fact is we can never pay for it.
We can appropriate to cure the pay
deficiencies, as we did with the large
pay and benefits packages of recent
years, but the fact is these were only
half-way measures that did not ad-
dress our long-term needs. On one end
we have the equivalent of a military
Job Corps. On the other end, we have
middle grade officers who take home
paychecks larger than those of the
highest paid civilian employees or
Members of Congress.

Large problems are just around the
corner for the AVF as all the demo-
graphic indicators warn that the pool
of 17- to 21-year-old males—the largest
grouping of potential recruits—is
going to fall off sharply. The “Baby
Boom" is history, and the prognosis is
for a rapidly shrinking recruiting pot.
In 1980, there were approximately 11
million males in the 17- to 21-year-old
category. By 1990, this group is pro-
jected to total less than 9 million
while continuing to shrink in future
years.

In 1980, the AVF was attempting to
recruit one of five males 17 to 21 years
old. As I stated previously, by 1993,
some estimates show that the AVF—in
order to meet projected recruiting
goals—must get one of two males of
age 19 due to the competition from an
improved economy and when higher
education is once again within the eco-
nomic means of most young people.

The DOD is already seeing the re-
sults of heavy competition for our
youth. Although recruiting quotas for
fiscal year 1984 were met by the mili-
tary services, the number of young
men and women signed into the De-
layed Entry Program [DEP], the pipe-
line that provides an early snapshot of
the numbers of young recruits enter-
ing the Armed Forces, is encountering
serious shortfalls from past years’' ex-
periences. These shortfalls are coming
at a time when the Army’s recruiting
needs are rising—a fiscal year 1985 re-
cruiting nonprior service goal of
roughly 140,000 versus the 134,000 in
fiscal year 1984.

A draft of the Army’s future recruit-
ing strategy, fiscal year 1985 market-
ing plan, notes that DOD-wide con-
tract accomplishment—those in the
DEP—in the top mental categories—
categories I-IITIA is off 11 percent for
the year-long period ending May 1984.
As I have said, it is reported that DOD
recruiters have signed 12,500 fewer
people to the DEP than last year. The
Army is off 19 percent, the Navy 16
percent, and the Marines 12 percent.

Further evidence of the stiff compe-
tition from improving employment
rates is that 11 percent more in the
fiscal year 1984 DEP reneged on their
contracts than did those in the fiscal
year 1983 DEP.

Mr. President, how will we meet the
recruiting objectives in the light of
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competition and the demand for one
out of two males. You and I both know
that answer. It's money. We will once
again be on the treadmill of escalating
pay and benefits while diminishing
arms for our troops and lessening our
capability to defend ourselves and
honor our worldwide commitments.

The all-volunteer approach has been
a failure. It has failed to provide the
necessary number of combat troops. It
has failed to provide a quality defense
force. And we have failed as a people
to fairly and equitably distribute the
burden of our national defense. Our
Volunteer Forces are sadly unrepre-
sentative of the society they serve.
Over one-quarter of all new recruits
are black—double their proportion in
the population. The number of other
minorities is growing. Further, the mi-
nority soldiers are overrepresented in
combat formations such as tank, artil-
lery, and infantry outfits, raising the
specter of disproportionate casualties
among minorities in wartime.

The cross-section approach of an eq-
uitable draft solves this problem. The
burden would be shared by all. Exemp-
tions can and must be kept to a mini-
mum. Just prior to the institution of
the All-Volunteer Force, and in re-
sponse to the inequitable deferment
and exemption standards which had
been in place, we tightened eligibility
standards and greatly limited defer-
ments and exemptions. Under the pro-
posal I am introducing today, we
would observe those necessary and
tightened standards. Specifically, de-
ferments and exemptions would be
limited to: First, persons on active
duty, in the Reserves, or in advanced
ROTC study; Second, surviving sons or
brothers of those killed in war or miss-
ing-in-action; third, conscientious ob-
jectors and ministers; fourth, profes-
sions necessary to national health, like
doctors; fifth, judges of courts of
record and elected officials; and sixth,
for students, short-term postpone-
ments of their military obligation.
Those in high school could be deferred
until they graduate, but in no case ex-
tending beyond age 20. And those in
college could continue studying until
the end of the semester or, if in their
senior year, until the end of that
school year. We all share the benefits
of life in America; under my plan, we
ensure that we all help shoulder the
burden of defending it.

Mr. President, I realize that if this
draft legislation is passed, the adminis-
tration will not rush toward imple-
mentation of a full-scale draft for our
Active Forces. But one critical factor
must be considered by the DOD before
rejecting out-of-hand the draft ap-
proach. This factor concerns the size
and strength of U.S. Reserve Forces.

To begin with, one must realize that
our Reserves, both the Selected Ready
Reserve [SRR] and the Individual
Ready Reserve [IRR], are way below
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their wartime mobilization strengths—
the Selected Reserve by over 50,000
and the Individual Ready Reserve by
as much as 200,000.

We have a need now to shore up
these forces. A draft can do that. It is
the sponsors’ wish that President
Reagan use the draft to build up to
and sustain a Reserve force and capa-
bility that meets our mobilization
need. That is the minimum that is re-
quired, and it is required as soon as
possible.

The cost, the concept, the civil
wrong of a Volunteer Army are bad
enough, but more than anything, it
has required a civilization. That proc-
ess can keep the Army content and
happy in peacetime, but in war it
fairly well guarantees that the soldier
will not fight. Anyone who has ever
served in war realizes that the motiva-
tion to kill, to defend, to advance, to
hold an untenable spot all springs
from a unit loyalty—a loyalty devel-
oped from working together, playing
together, training together, staying to-
gether, and sacrificing together. It is
an inner discipline; it is a developed
pride for the organization that you are
a part of. But to give the Volunteer
Army appearances of success and har-
mony, civilization has taken over. Sol-
diers stay off camp or fort with their
wives, weekends are off with their
families, promotions are made with
little regard to merit, and the com-
mander that breaks down his barracks
and finds drugs can only turn in the
drugs and not the man because civilian
law has taken over and a warrant is re-
guired. Turning the Army into a mi-
crocosm of the office down the street
does not suffice. The kind of camara-
derie needed to weld an effective fight-
ing force cannot flourish in an atmos-
phere where the military is a part-
time chore. Defending America is not
a 9-to-5 job.

More than anything else, again, Mr.
President, conscience tells us that we
need a cross-section of America in our
Armed Forces. Defense is everyone’s
business.

For the most advantaged of society
to be dependent upon the least advan-
tage in our society for our defense is a
dangerous anachronism.

The great need, Mr. President, today
is not so much a demonstration of
military power; the great need is a
demonstration of will power.

You can take the MX's, the B-1's,
and the billions and billions of dollars
appropriated for defense, that makes
us act like we are strong. But that does
not prove strength. There is one single
action that would send the proper
signal to the Soviets that action is for
a universal call on the people in our
land to defend our country. Russia
would know then and there that the
President, the Congress, and the
people of America were united and
that we were committed to the defense
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of freedom. While, yes the call to rein-
stitute the draft and the various selec-
tive service boards and the bureaucra-
cy with it might cost a little under $1
billion, in the end it will mean not
only the country having a stronger de-
fense, but we will save billions of dol-
lars. I want to address the subject
raised Monday by OMB Director
Stockman and discussed in this Cham-
ber yesterday.

Mr. Stockman called the military
pension system a scandal, outrageous.

What is disturbing to me from my
experience in both military and civil-
ian life, with 35 years service in public
office, is the typical approach of
laying blame at the wrong source.

We have a very generous policy with
respect to the military in order to try
to develop that volunteer Army. We
have over $1 billion that we expend re-
cruiting, and the recruitment officers
go out and they do not talk patriotism.
You have seen the TV ad, “Where the
action is,” and everything else. We tell
them, “Come on in where the action
is, in the Army, Navy, Air Force, and
Marines; get in the action. Run into
the place and volunteer right away.”
What are they promised if they do?
They are promised that if they stay in
20 years a lifetime retirement is theirs.
The average retirement age now is at
42 years, and the life expectancy is 74,
so they have 32 years coming on where
they will receive total retirement and
pension benefits. They will be paid
way more out of the Army than what
they were paid in the Army.

But that is what, Mr. President, you
and I promised them. That is our
policy.

When Mr. Stockman jumps on the
military—and while I complain about
not getting the quality personnel I
want in the Volunteer Army—at least
they have sense enough to know what
the contract is. Remember they have
been told, “Come on in, you have post
exchange rights, and you have com-
missary rights,” and the Grace Com-
mission calls that waste, fraud, and
abuse. “Come on in and you get this
retirement and pension benefits,” and
Dave Stockman calls it outrageous and
a scandal, and they are a little wary
and wonder what is going on.

If Mr. Stockman is so senseless as to
feel that somehow he cannot get them
to yield, there is no reason to yield.
They have been given a contract. They
were given that inducement, and they
do not want to see the promises re-
neged upon and unkept.

They are keeping their part of the
contract. They are staying and work-
ing hard in the All-Volunteer Force.
They say “Do not come now Mr. Con-
gressman, because you have a prob-
lem, whether they be with revenues or
overspending, on the massive deficits.
Do not come now and change my con-
tract. That is how you got me in.”
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That is the promise made, and my
support of a military draft is not going
to go back on the contract made with
those in the All-Volunteer Force at
this point. But, on the contrary, we
must begin to educate the American
public as to where we are headed and
what is going to be needed and what
should be desired.

We have many things later on to
point out with respect to our military
budget, which I supported and contin-
ue to support over the years.

We have a gridlock due to a ‘‘staff”
infection. We have overstaffed mili-
tarily and civilian wise in staff in that
Pentagon, but I will elaborate on that
at a later time.

But for the present moment, with
respect to universal call, let it be
stated on behalf of the military that
we promised a better retirement
system than for civilians.

That is not to be justified by the
Pentagon. That is to be justified in
this Chamber. We set that policy af-
firmatively. We wanted to give them
more because we had to try to induce
them to come into the All-Volunteer
Force. Now that we have all other
troubles relative to the budget, do not
go around wrangling with our military
who are trying to do the job as best
they can at the present time.

I still do not think, of course, that
the best they can do is fulfilling the
defense needs here in the United
States, and I respectfully submit this
universal draft bill, in conjunection

with my esteemed colleague, the Sena-
tor from Idaho [Mr. SymMmmMs].

In fairness to ourselves as a people,
we need the draft—a universal draft,
not the kind with all the exemptions
that caused so much bitterness during
Vietnam—a draft that would reflect
the true character of America’s great-
ness. We must provide for the reinsti-
tution of registration and classifica-
tion and for the reinstatement of the
President’s authority to induct individ-
uals. We cannot respond to crises
around the world unless our forces are
significantly improved. The Joint
Chiefs tell us so.

Conscience tells us that we need a
cross-section of America in our Armed
Forces. Defense is everybody's busi-
ness. It is everybody's responsibility.
Even if we had the money to make the
All Volunteer Army work, a profes-
sional army is un-American. It is an
anathema to a democratic republic—a
glaring civil wrong. Not until it makes
an equal call on rich and poor alike,
educated and uneducated, white and
black, will it be a true reflection of us
as a people. America benefits when
serving alongside the high school
dropout is the Harvard graduate who
goes on to win the Navy cross. A free
society defended by the least free is a
dangerous contradiction.

The great need of the hour is not so
much a demonstration of military
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power. The great need for America is
willpower. We lack credibility. If it is
strength that must be shown the Sovi-
ets in order to obtain arms control,
then better than all the MX’'s and B-
1's and billions and billions of dollars—
a universal military draft will get
them to take notice. Ever since Viet-
nam, we have receded and withdrawn,
refusing to commit. The lesson should
have been learned by now that a Presi-
dent’'s commitment counts for little
unless it reflects the commitment of
the people.

The direction of our foreign policy,
the power of our newest weaponry,
and the number of dollars in the de-
fense budget are meaningless unless
we, as a people, are committed to the
task of protecting a nation and aiding
our allies—allies who by and large do
maintain systems of military conscrip-
tion.

From all of these standpoints then,
Mr. President, the lack of military co-
hesiveness, extravagant cost, and pri-
marily the unequal sharing of equal
responsibilities—America needs the
draft.

Mr. President, in a recent interview
printed in the October 1, 1984, edition
of U.S. News and World Report, Gen-
eral Bernard Rogers, commander of
NATO Armed Forces, spoke of the
need for a universal draft. I ask unani-
mous consent that General Rogers’ re-
marks be printed in the RECORD.

There being no objection, the inter-
view was ordered to be printed in the
RECORD, as follows:

How NATO's Topr OFFICER VIEWS THE
ALLIANCE

Gen. Bernard Rogers, commander of
NATO armed forces in Europe, has assessed
for correspondents the challenges confront-
ing the alliance. Excerpts:

The real Soviet threat.—The biggest chal-
lenge we face in NATO is getting the mes-
sage across to our people that there is a
threat to their freedom down the road.

I am not talking about an attack out of
the blue. My major concern is that the Sovi-
ets will accomplish the objective they've set
in Western Europe, that they'll be able,
without ever having to fire a shot, to coerce
us and intimidate us. That is the major
menace we face,

Reliance on nuclear arms.—If we were at-
tacked conventionally, under the guidance I
have from my political authorities, I have
no option but to fairly guickly request the
release of nuclear weapons.

Under current conditions—not sufficient
ammunition stocks, not sufficient trained
manpower to replace battlefield losses and
not sufficient pre-positioned material such
as tanks and armored personnel carriers—I
must make that request fairly quickly. I do
not like that.

Launching nuclear weapons.—I would
send an early notification of possible use of
nuclear weapons to my political authorities
and say to them, if I have to use [such
weapons], this is what we're thinking about.
It's these kinds of militarily significant tar-
gets.

How long would it take?—Not as long as
you think. You see, we have exercises here
twice a year [to test decision makingl. Hope-
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fully, by the time I would have to send for-
ward a request to use nuclear weapons, the
[political authorities] would have consid-
ered all of the aspects, and I could get an
answer back quickly. . . .

And if I get attacked with nuclear weap-
ons and there's no time for consultations, I
can go directly to leaders of the nuclear
powers and request the release of nuclear
weapons. . . . All this would have to be de-
::Ided at a political level. Don't ever forget

at.

Role of emerging technology.—We infan-
trymen have a rule of thumb: If you can
reduce the ratio against which you have to
defend to no more than 3 of them to 1 of
us—and you have properly organized your
defensive position—you can succeed in your
defense.

To me, it makes sense to build on what we
already have. For example, if we were able
to design a precision guided missile that has
30 submunitions within its warhead and
each submunition was to search out an indi-
vidual tank, you could get 20 hits out of 30.
Say that weapon would cost $500,000. That
would be pretty cost-effective.

Europe’s contribution to NATO.—If we go
to war tomorrow, 90 percent of the land
forces and three quarters of the air and
navy would be Western European. In addi-
tion, most people do not realize the massive
amount of hidden costs that Western Euro-
pean nations pay. Conscription has a hidden
cost, a social cost, a personal cost, 8 human
cost. . . .

I also know that Western European na-
tions provide many facilities for which they
get no return, not in taxes, not in revenue
or anything.

In the end, I don't think it does too much
good to point the finger at each other.

Need for a U.S. draft.—We need the draft
today. . . . I have maintained through the
past seven years that for that purpose (pro-
viding skilled replacements) the U.S. should
draft sufficient men to be trained in those
combat skills [using] random selection so an
individual would be eligible for only one
year.

Mr. HOLLINGS. Mr. President, we
should listen to the words once again
of John F. Kennedy—“Ask not what
your country can do for you: Ask what
you can do for your country.” Mr.
President, there is no painless way
that we can provide for the defense of
freedom.

Mr. President, I ask unanimous con-
sent to have the bill printed in the
RECORD.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 424

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That sec-
tion 3 of the Military Selective Service Act
(50 U.8.C. 453 App.) is amended by inserting
“(a)" before “Except” at the beginning of
such section and by adding at the end there-
of the following new subsection:

“(b) The President shall, at the earliest
practicable date, but not later than 180 days
after the date of the enactment of this sub-
section, begin the registration and classifica-
tion of citizens and other persons described
in subsection (a) of this section.”.

Sec. 2. Section 17(c) of the Military Selec-
tive Service Act (50 U.S.C. App. 467(c)) is
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amended by striking out “July 1, 1973" and
inserting in lieu thereof “September 30,
1998".

Mr. SYMMS. Mr. President, I rise to
compliment the Senator from South
Carolina on his remarks. I agree with
much of what he has had to say here
today and I praise him for introducing
this legislation and, in so doing, join
with him as a cosponsor of the bill to
amend the Military Selective Service
Act to provide for the reinstitution of
the registration and classification of
persons under such act, and to rein-
state the authority of the President to
induct persons involuntarily into the
Armed Forces, and for other purposes.

Mr. President, the major purpose of
the bill—and I think Senator HoLLINGS
spoke to it quite ably—is to enhance
the credibility of the U.S. military ca-
pability. There is an old saying in poli-
tics; ““What is perceived oftentimes be-
comes the truth.” When we speak of
politics we must recognize that our
Armed Forces are an extension of the
United States ability to project its po-
litical wishes.

President Reagan is a firm supporter
of the volunteer armed forces. He is
committed to that. He has certainly
enhanced the capability of the United
States with respect to the perception
in which we are viewed around the
world. The address he delivered to this
Nation last night was heard not only
in all the nooks and crannies of the
United States, but also all parts of the
world.

The leadership and confidence
which President Reagan, who is the
leader of the free world, exudes to our
country provides a sense of optimism
and sends a message that is much
more important than how many dol-
lars we have, how many weapons sys-
tems we have, how many MX's we
have, or how many pieces of equip-
ment we have. It provides the percep-
tion that the United States is willing
to demonstrate its will to defend
people who are trying to defend their
own liberties in this world, whether
they be the freedom fighters in Af-
ghanistan or the people in Nicaragua.

I support this bill for its policy pur-
poses only. This bill is to point out the
need to maintain our national will and
determination for a selfdefense. It will
allow the President of the United
States to develop the appropriate
policy to meet the manpower needed
for a strong military force. This policy
would be for the 1990’s and beyond.

That is the reason why I join Sena-
tor HoLrINGs in this legislation today.
I think the time will come, as the man-
power pool shrinks and as the econo-
my continues to grow, that we will
have to take a careful look at how
much money we can afford with re-
spect to our personnel costs and with
respect to defense.

More important than the cost is the
dedication, the sense of purpose, the
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sense of service, and the sense of com-
mitment to this country that we need
on the part of our young people, so
that there is the attitude in the
United States that if the call comes,
we, the American people, are going to
insure our peace and our freedom by
whatever means necessary.

By Mr. GOLDWATER (for him-
self, Mr. HaTcH, Mr. CRANSTON,
Mr. Symms, Mr. DeCONCINI,
Mr. ABDNOR, Mr. ANDREWS, Mr.
BENTSEN, Mr. ByYrp, Mrs. Haw-
KINS, Mr. HEiNz, Mr. INOUYE,
Mr. JouNsTON, Mr. LUGAR, Mr.
MATTINGLY, Mr. MELCHER, Mr.
SARBANES, Mr. STEVENS, MTr.
ZORINSKY, Mr. DURENBERGER,
and Mr. LEAHY):

S. 425. A bill to amend the Public
Health Service Act to establish a Na-
tional Institute of Arthritis and Mus-
culoskeletal and Skin Diseases; to the
Committee on Labor and Human Re-
sources.

NATIONAL INSTITUTE OF ARTHRITIS AND
MUSCULOSKELETAL AND SKIN DISEASES ACT
Mr. GOLDWATER. Mr. President, it

is my pleasure to once again introduce
legislation to create a separate Arthri-
tis Institute in the National Institutes
of Health. As before, Senator CRAN-
sToN, who authored the National Ar-
thritis Act of 1974, and Senator
HarcH, chairman of the Labor and
Human Resources Committee, are
joining me as coauthors of the bill.
Also, Senator Symms, who has contrib-
uted much personal time to the ad-
vancement of this measure, and my
colleague from Arizona, Mr. DeCon-
CINI, are among the original coauth-
ors. We are joined by several other
Senators.

For 5 years, a number of us have at-
tempted to get a bill enacted that
would provide for concentrated re-
search by a separate unit of the Na-
tional Institutes of Health in the field
of arthritis. The measure has passed
the Senate twice before and last year,
on October 9, just before adjourn-
ment, both Houses of Congress cleared
the legislation, S. 540, and sent it to
the White House where it was unfor-
tunately vetoed on very weak grounds.
In fact, I think much of the reasoning
given in the veto message pertained to
an earlier version of S. 540 and did not
take account of substantial revisions
which were made in conference.

As passed by Congress last October,
S. 540 included other subjects relating
to biomedical research and the NIH
that were not in the bill as first intro-
duced. We are today returning to the
original, basic concept of establishing
a new and separate institute devoted
exclusively to arthritis related dis-
eases. Those subjects that were later
added to S. 540 and are unrelated to
arthritis have been deleted from the
bill we are introducing today. They
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can be addressed in a separate NIH
bill.

Mr. President, over 40 million people
in this country suffer from chronic ar-
thritis and there is of now no known
cure. There is not even any scientific
knowledge of the origin of the prob-
lem, nor can we identify one single
source. This bill will offer realistic
hope to these people, who suffer from
arthritis without having any real as-
surance that they are going to some-
day be rid of the problem.

In human terms, concentration of
research efforts in a single institute
can lead to developments that will
ease or cure the miserable pain and
immobility suffered by the millions af-
flicted with arthritis. Moreover, for a
small investment in treating and pre-
venting arthritis, it would ultimately
save hundreds of millions of dollars to
the Federal Government that are now
spent in Medicare payments, Federal
employee disability compensation and
high health insurance premiums di-
rectly associated with arthritis.

The health community informs me
that researchers are on the verge of
breakthroughs in this area. All they
need is a concentration of the research
effort.

Mr. President, I hope that all of my
colleagues will join with us in support-
ing the bill and transferring arthritis
to a separate institute where some-
thing truly worthwhile can be accom-
plished, and I ask unanimous consent
that the text of the bill be printed in
the RECORD.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 425

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “National Institute
of Arthritis and Musculoskeletal and Skin
Diseases Act of 1985".

Sec. 2. (a) Title IV of the Public Health
Service Act is amended by adding at the end
thereof the following new part:

“PART J—NATIONAL INSTITUTE OF ARTHRITIS
AND MUSCULOSKELETAL AND SKIN DISEASES
“ESTABLISHMENT OF INSTITUTE

“Sgc. 481. There is established in the
Public Health Service a National Institute
of Arthritis and Musculoskeletal and Skin
Diseases (hereafter in this part referred to
as the ‘Institute’). The Institute shall be
headed by a Director.

““PURPOSE OF THE INSTITUTE

“SEgc. 482. (a) The purpose of the Institute
is the conduct and support of research and
training, the dissemination of health infor-
mation, and related programs with respect
to arthritis and musculoskeletal and skin
diseases, including sports-related disorders.

“(b)1) Within one hundred and eighty
days after the effective date of this part,
the Director of the Institute, with the
advice of the National Arthritis and Muscu-
loskeletal and Skin Diseases Advisory Coun-
cil established pursuant to section 483
(hereafter in this part referred to as the
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‘Advisory Council’), shall prepare and trans-
mit to the Congress and the Director of the
National Institutes of Health a plan for a
national arthritis and musculoskeletal dis-
eases program to expand, intensify, and co-
ordinate the activities of the Institute re-
specting arthritis and musculoskeletal dis-
eases. The program shall be coordinated
with the other national research institutes
of the National Institutes of Health to the
extent that such institutes have responsibil-
ities respecting arthritis and musculoskele-
tal diseases, and shall, at least, provide for—

“(A) investigation into the epidemiology,
etiology, and prevention of all forms of ar-
thritis and musculoskeletal diseases, includ-
ing sports-related disorders, primarily
through the support of basic research in
such areas as immunology, genetics, bio-
chemistry, microbiology. physiology, bioen-
gineering, and any other scientific discipline
which can contribute important knowledge
to the treatment and understanding of ar-
thritis and musculoskeletal diseases;

“(B) research into the development, trial,
and evaluation of techniques, drugs, and de-
vices used in the diagnosis, treatment (in-
cluding medical rehabilitation), and preven-
tion of arthritis and musculoskeletal dis-
eases;

“(C) research on the refinement, develop-
ment, and evaluation of technological de-
vices that will replace or be a substitute for
damaged bone, muscle, and joints and other
supporting structures; and

(D) the establishment of mechanisms to
monitor the causes of athletic injuries and
identify ways of preventing such injuries on
scholastic athletic fields.

“(2) The plan transmitted pursuant to
paragraph (1) shall include such comments
and recommendations as the Director of the
Institute determines appropriate.

“(3) The Director of the Institute shall
carry out the national arthritis and muscu-
loskeletal diseases program in accordance
with the plan prepared under paragraph (1).
The Director of the Institute shall periodi-
cally review and revise such plan, shall
transmit any revisions of such plan to the
Congress and the Director of the National
Institutes of Health, and shall carry out the
national arthritis and musculoskeletal dis-
eases program in accordance with such revi-
sions.

“(c) The Director of the Institute shall—

“(1) carry out programs of support for re-
search and training (other than training for
which National Research Service Awards
may be made under section 472) in the diag-
nosis, prevention, and treatment of arthritis
and musculoskeletal and skin diseases, in-
cluding support for training in medical
schools, graduate clinical training, graduate
training in epidemiology, epidemiology stud-
ies, clinical trials, and interdisciplinary re-
search programs; and

“(2) establish programs of evaluation,
planning, and dissemination of knowledge
relating to such research and training.

“NATIONAL ARTHRITIS AND MUSCULOSKELETAL
AND SKIN DISEASES ADVISORY COUNCIL

“Sec. 483. (a) The Secretary shall estab-
lish a National Arthritis and Musculoskele-
tal and Skin Diseases Advisory Council to
advise, consult with, and make recommenda-
tions to the Secretary and the Director with
respect to the activities of the Institute re-
lating to arthritis and musculoskeletal and
skin diseases.

“(b) The Advisory Council shall consist of
the Secretary, who shall be chairman, the
Chief Medical Director of the Veterans' Ad-
ministration (or the Director's designee)
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and the Assistant Secretary of Defense for
Health Affairs (or the Assistant Secretary's
designee), each of whom shall be ex officio
members, and fourteen members appointed
by the Secretary without regard to the civil
service laws. The fourteen members ap-
pointed by the Secretary shall be leaders in
the fields of basic sciences, medical sciences,
education, and nursing, and individuals
from the public who are knowledgeable with
respect to arthritis and musculoskeletal and
skin diseases. At least one member appoint-
ed by the Secretary from the public shall be
an individual who suffers from arthritis or
musculoskeletal or skin diseases and at least
one member appointed by the Secretary
from the public shall be an individual who is
a parent of an individual who suffers from
arthritis or musculoskeletal or skin diseases.
Nine of the members appointed by the Sec-
retary shall be selected from leading medi-
cal or scientific authorities who are out-
standing in the study, diagnosis, or treat-
ment of arthritis and musculoskeletal and
skin diseases.

“(eX1) Each member of the Advisory
Council who is appointed by the Secretary
shall be appointed for a term of four years,
except that—

“(A) the term of office of the members
first appointed shall expire, as determined
by the Secretary at the time of appoint-
ment, three at the end of one year, three at
the end of two years, four at the end of
three years, and four at the end of four
years; and

“(B) any member appointed to fill a va-
cancy occurring prior to the expiration of
the term for which the member's predeces-
sor was appointed shall be appointed for the
remainder of such term.

“(2) None of the members appointed to
the Advisory Council by the Secretary shall
be eligible for reappointment unless a year
has elapsed since the end of the prior term
of such member on the Council.

‘“ADVISORY BOARD

“Sec. 484. (a) The Secretary shall estab-
lish in the Institute the National Arthritis
Advisory Board (hereafter in this part re-
ferred to as the 'Advisory Board').

“(b) The Advisory Board shall be com-
posed of eighteen appointed members and
nonvoting, ex officio members as follows:

“(1) The Secretary shall appoint—

“(A) twelve members from individuals who
are scientists, physicians, and other health
professionals, who are not officers or em-
ployees of the United States, and who repre-
sent the specialties and disciplines relevant
to arthritis, musculoskeletal diseases, and
skin diseases; and

“(B) six members from the general public

who are knowledgeable with respect to such
diseases, including at least one member who
is a person who suffers from such a disease
and one member who is a parent of a person
who suffers from such a disease.
Of the appointed members at least five, by
virtue of training or experience, shall be
knowledgeable in health education, nursing,
data systems, public information, or commu-
nity program development.

“(2) The following shall be ex officio
members of the Advisory Board: the Assist-
ant Secretary for Health, the Director of
the National Institutes of Health, the Direc-
tor of the Institute, the Director of the Cen-
ters for Disease Control, the Chief Medical
Director of the Veterans' Administration,
the Assistant Secretary of Defense for
Health Affairs (or the designees of such ex
officio members), and such other officers
and employees of the United States as the
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Secretary considers necessary for the Advi-
sory Board to carry out its functions.

“(¢) Members of the Advisory Board who
are officers or employees of the Federal
Government shall serve as members of the
Advisory Board without compensation in ad-
dition to that received in their regular
public employment. Other members of the
Advisory Board shall receive compensation
at rates not to exceed the daily equivalent
of the annual rate in effect for grade GS-18
of the General Schedule for each day (in-
cluding traveltime) they are engaged in the
performance of their duties as members of
the Advisory Board.

“td) The term of office of an appointed
member of the Advisory Board is three
years. Any member appointed to fill a va-
cancy for an unexpired term shall be ap-
pointed for the remainder of such term. A
member may serve after the expiration of
the member's term until a successor has
taken office. If a vacancy occurs in the Advi-
sory Board, the Secretary shall make an ap-
pointment to fill the vacancy not later than
ninety days after the date on which the va-
cancy occurred.

*(e) The members of the Advisory Board
shall select a chairman from among the ap-
pointed members.

“(f) The Secretary shall, after consulta-
tion with and consideration of the recom-
mendations of the Advisory Board, provide
the Advisory Board with an executive direc-
tor and one other professional staff
member. In addition, the Secretary shall,
after consultation with and consideration of
the recommendations of the Advisory
Board, provide the Advisory Board with
such additional professional staff members,
such clerical staff members, and (through
contracts or other arrangements) with such
administrative support services and facili-
ties, such information, and such services of
consultants, as the Secretary determines are
necessary for the Advisory Board to carry
out its functions,

“(g) The Advisory Board shall meet at the
call of the chairman or upon request of the
Director of the Institute, but not less often
than four times a year.

“(h) The Advisory Board shall—

“(1) review and evaluate the implementa-
tion of the plan prepared under section
482(b) and periodically make recommenda-
tions to the Director of the Institute for the
updating of the plan to ensure its continu-
ing relevance;

“(2) for the purpose of assuring the most
effective use and organization of resources
respecting arthritis and musculoskeletal and
skin diseases, advise and make recommenda-
tions to the Congress, the Secretary, the Di-
rector of the National Institutes of Health,
the Director of the Institute, and the heads
of other appropriate Federal agencies for
the implementation and revision of such
plan; and

“(3) maintain liaison with other advisory
bodies for Federal agencies involved in the
implementation of such plan, the coordinat-
ing committee for such diseases, and with
key non-Federal entities involved in activi-
ties affecting the control of such diseases.

“({) In carrying out its functions, the Advi-
sory Board may establish subcommittees,
convene workshops and conferences, and
collect data. Such subcommittees may be
composed of Advisory Board members and
nonmember consultants with expertise in
the particular area addressed by such sub-
committees. The subcommittees may hold
such meetings as are necessary to enable
them to carry out their activities.




2118

“(j) The Advisory Board shall prepare an
annual report for the Secretary which—

“(1) describes the Advisory Board's activi-
ties in the fiscal year for which the report is
made;

“(2) describes and evaluates the progress
made in such year in research, treatment,
education, and training with respect to ar-
thritis, musculoskeletal diseases, and skin
diseases;

“(3) summarizes and analyzes expendi-
tures made by the Federal Government for
activities respecting such diseases in the
fiscal year for which the report is made; and

“(4) contains the Advisory Board's recom-
mendations (if any) for changes in the plan
prepared under section 482(b).

“(k) To carry out this section, there are
authorized to be appropriated $300,000 for
the fiscal year ending September 30, 1886,
and each of the two succeeding fiscal years.

“() The National Arthritis Advisory
Board in existence on the effective date of
the National Institute of Arthritis and Mus-
culoskeletal and Skin Diseases Act of 1985
shall terminate not later than ninety days
after such date. The Secretary shall make
appointments to the Advisory Board estab-
lished under subsection (a) before the expi-
ration of such ninety-day period. The mem-
bers of the Advisory Board in existence on
such date may be appointed, in accordance
with subsections (b) and (d), to the Board
established under subsection (a).

“INTERAGENCY COORDINATING COMMITTEES

“Sec. 485. (a) For the purpose of —

“(1) better coordination of the research
activities of all the national research insti-
tutes relating to arthritis, musculoskeletal
diseases, and skin diseases, including sports-
related disorders; and

*(2) coordinating those aspects of all Fed-
eral health programs and activities relating
to arthritis, musculoskeletal diseases, and
skin diseases in order to assure the adequa-
cy and technical soundness of such pro-
grams and activities and in order to provide
for the full communication and exchange of
information necessary to maintain adequate
coordination of such programs and activi-
ties,
the Secretary shall establish an Arthritis
and Musculoskeletal Diseases Interagency
Coordinating Committee and a Skin Dis-
eases Interagency Coordinating Committee
(hereafter in this section individually re-
ferred to as a ‘Committee’).

“(b) Each Committee shall be composed of
the Directors (or their designees) of each of
the national research institutes and divi-
sions involved in research regarding the dis-
eases with respect to which the Committee
is established, the Chief Medical Director of
the Veterans' Administration (or the Direc-
tor's designee), the Assistant Secretary of
Defense for Health Affairs (or the Assistant
Secretary's designee), and representatives of
all other Federal departments and agencies
(as determined by the Secretary) whose pro-
grams involve health functions or responsi-
bilities relevant to arthritis and
musculoskeletal diseases or skin diseases, as
the case may be. Each Committee shall be
chaired by the Director of the National In-
stitutes of Health (or the Director’s desig-
nee). Each Committee shall meet at the call
of the chairman, but not less often than
four times a year.

“(c) Not later than one hundred and
twenty days after the end of each fiscal
year, each Committee shall prepare and
transmit to the Secretary, the Director of
the National Institutes of Health, the Direc-
tor of the Institute, and the Advisory Coun-
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cil a report detailing the activities of the
Committee in such fiscal year in carrying
out paragraphs (1) and (2) of subsection (a).
“INFORMATION CLEARINGHOUSE AND DATA
SYSTEM

“Sec. 486. (a) The Director of the Insti-
tute shall establish the National Arthritis
and Musculoskeletal and Skin Diseases Data
System for the collection, storage, analysis,
retrieval, and dissemination of data derived
from patient populations with arthritis and
musculoskeletal and skin diseases, including
where possible, data involving general popu-
lations for the purpose of detection of indi-
viduals with a risk of developing arthritis
and musculoskeletal and skin diseases.
There are authorized to be appropriated to
carry out this subsection $1,000,000 for the
fiscal year ending September 30, 1986,
$1,500,000 for the fiscal year ending Sep-
tember 30, 1987, and $1,800,000 for the fiscal
year ending September 30, 1988.

“(b) The Director of the Institute shall es-
tablish the National Arthritis and Musculos-
keletal and Skin Diseases Information
Clearinghouse to facilitate and enhance,
through the effective dissemination of in-
formation, knowledge and understanding of
arthritis and musculoskeletal and skin dis-
eases by health professionals, patients, and
the public. There are authorized to be ap-
propriated to carry out this subsection
$1,000,000 for the fiscal year ending Sep-
tember 30, 1986, $1,500,000 for the fiscal
year ending September 30, 1987, and
$1,800,000 for the fiscal year ending Sep-
tember 30, 1988.

“ARTHRITIS AND MUSCULOSKELETAL DISEASES
DEMONSTRATION PROJECTS

“Sgc. 487. (a) The Secretary may make
grants to public and private nonprofit enti-
ties to establish and support projects for the
development and demonstration of methods
for screening, detection, and referral for
treatment of arthritis and musculoskeletal
diseases, and for the dissemination of infor-
mation on such methods to the health and
allied health professions. Activities under
such projects shall be coordinated with Fed-
eral, State, local, and regional health agen-
cies, centers assisted under section 488, and
the data system established under subsec-
tion (c).

“(b) Projects supported under this section
shall include—

“(1) programs which emphasize the devel-
opment and demonstration of new and im-
proved methods of screening and early de-
tection, referral for treatment, and diagno-
sis of individuals with a risk of developing
arthritis and musculoskeletal diseases;

“(2) programs which emphasize the devel-
opment and demonstration of new and im-
proved methods for patient referral from
local hospitals and physicians to appropri-
ate centers for early diagnosis and treat-
ment;

“(3) programs which emphasize the devel-
opment and demonstration of new and im-
proved means of standardizing patient data
and recordkeeping;

“(4) programs which emphasize the devel-
opment and demonstration of new and im-
proved methods of dissemination of knowl-
edge about the programs, methods, and
means referred to in paragraphs (1), (2), and
(3) of this subsection to health and allied
health professionals;

“(5) programs which emphasize the devel-
opment and demonstration of new and im-
proved methods for the dissemination to the
general public of information—

“(A) on the importance of early detection
of arthritis and musculoskeletal diseases, of
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seeking prompt treatment, and of following
an appropriate regimen; and

“(B) to discourage the promotion and use
of unapproved and ineffective diagnostiec,
preventive treatment, and control methods
for arthritis and unapproved and ineffective
drugs and devices for arthritis and muscu-
loskeletal diseases; and

“(6) projects for investigation into the epi-
demiology of all forms and aspects of arthri-
tis and musculoskeletal diseases, including
investigations into the social, environmen-
tal, behavioral, nutritional, and genetic de-
terminants and influences involved in the
epidemiology of arthritis and musculoskele-
tal diseases.

“(e) The Director shall provide for the
standardization of patient data and record-
keeping and for the collection, storage, anal-
ysis, retrieval, and dissemination of such
data in cooperation with projects under this
section, centers assisted under section 488,
and other persons engaged in arthritis and
musculoskeletal disease programs.

“(d) There are authorized to be appropri-
ated to carry out this section $5,000,000 for
the fiscal year ending September 30, 19886,
and each of the two succeeding fiscal years.

““MULTIPURPOSE ARTHRITIS AND
MUSCULOSKELETAL DISEASES CENTERS

“Sec. 488. (a) The Director of the Insti-
tute shall, after consultation with the Advi-
sory Council, provide for the development,
modernization, and operation (including
staffing and other operating costs such as
the costs of patient care required for re-
search) of new and existing centers for ar-
thritis and musculoskeletal diseases. For
purposes of this section, the term ‘modern-
ization’ means the alteration, remodeling,
improvement, expansion, and repair of ex-
isting buildings and the provision of equip-
ment for such buildings to the extent neces-
sary to make them suitable for use as cen-
ters described in the preceding sentence.

“(b) Each center assisted under this sec-
tion shall—

“(1)A) use the facilities of a single insti-
tution or a consortium of cooperating insti-
tutions, and (B) meet such qualifications as
may be prescribed by the Secretary; and

“(2) conduct—

“(A) basic and clinical research into the
cause, diagnosis, early detection, prevention,
control, and treatment of arthritis and mus-
culoskeletal diseases and complications re-
sulting from arthritis and musculoskeletal
diseases, including research into implanta-
ble biomaterials and biomechanical and
other orthopedic procedures;

*(B) training programs for physicians, sci-
entists, and other health and allied health
professionals;

“(C) information and continuing educa-
tion programs for physicians and other
health and allied health professionals who
provide care for patients with arthritis and
musculoskeletal diseases; and

“(D) programs for the dissemination to
the general public of information—

“(1) on the importance of early detection
of arthritis and musculoskeletal diseases, of
seeking prompt treatment, and of following
an appropriate regimen; and

“(ii) to discourage the promotion and use
of unapproved and ineffective diagnostic,
preventive, treatment, and control methods
and unapproved and ineffective drugs and
devices.

A center may use funds provided under sub-
section (a) to provide stipends for health
professionals enrolled in training programs
described in paragraph (2)}B).
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“(c) Each center assisted under this sec-
tion may conduct programs to—

*(1) establish the effectiveness of new and
improved methods of detection, referral,
and diagnosis of individuals with a risk of
developing arthritis and musculoskeletal
diseases;

“(2) disseminate the results of research,
screening, and other activities, and develop
means of standardizing patient data and
recordkeeping; and

“(3) develop community consultative serv-
ices to facilitate the referral of patients to
centers for treatment.

*“(d) The Director of the Institute shall,
insofar as practicable, provide for an equita-
ble geographical distribution of centers as-
sisted under this section. The Director shall
give appropriate consideration to the need
for centers especially suited to meeting the
needs of children affected by arthritis and
musculoskeletal diseases.

“(e) Support of a center under this section
may be for a period of not to exceed five
years. Such period may be extended by the
Director of the Institute for one or more ad-
ditional periods of not more than five years
if the operations of such center have been
reviewed by an appropriate scientific review
group established by the Director and such
scientific review group has recommended to
the Director that support of such center
under this section should be extended.

“(f) There are authorized to be appropri-
ated to carry out this section $12,000,000 for
the fiscal year ending September 30, 1986,
$15,000,000 for the fiscal year ending Sep-
tember 30, 1987, and $18,000,000 for the
fiscal year ending September 30, 1988.

“BIENNIAL REPORT

“Sec. 489. (a) The Director of the Insti-
tute shall prepare and transmit to the Sec-
retary, for transmission by the Secretary to
the President and the Congress, a biennial
report containing a description of the Insti-
tute's activities under the plan developed
under section 482(b) and an evaluation of
the activities of the centers supported under
section 488.

“(b) The first report under subsection (a)
shall be transmitted by the Director to the
Secretary not later than the first November
30 which occurs at least eighteen months
after the effective date of this part and
shall relate to the two-fiscal-year period
ending on the preceding September 30.".

(b)1) Section 431(a) of such Act is amend-
ed by striking out ‘“arthritis, rheumatism,

and”.

(2)XA) Subsection (a) of section 434 of
such Act is amended—

(i) by striking out “Arthritis, Rheuma-
tism, and"’; and

(ii) by striking out “Arthritis, Diabetes,”
each place it appears and inserting in lieu
thereof “Diabetes”.

(B) Subsection (b)
amended—

(i) by striking out “Arthritis, Diabetes,”
and inserting in lieu thereof “Diabetes™; and

(ii) by striking out “an Associate Director
for Arthritis and Musculoskeletal and Skin
Diseases,”.

(C) Subsection (c¢) of such section is
amended—

(i) by striking out “a subcommittee on ar-
thritis and musculoskeletal and skin dis-
eases,” in the first sentence; and

(ii) by striking out “arthritis, musculoske-
letal and skin diseases,” in the last sentence.

(D) Subsection (d) of such section is
amended—

(i) by striking out “the Associate Director
for Arthritis and Musculoskeletal and Skin

of such section is
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Diseases,” in the matter preceding para-
graph (1); and

(ii) by striking out “arthritis, musculoske-
letal and skin diseases,” in paragraph (1).

(E) Subsection (e) of such section is
amended by striking out paragraph (1) and
by redesignating paragraphs (2) and (3) as
paragraphs (1) and (2), respectively.

(F) The section heading of such section is
amended by striking out “ARTHRITIS, DIABE-
TES,” and inserting in lieu thereof “DIABE-
(3)(A) Subsection (a) of section 436 of
such Act is amended—

(i) by striking out “arthritis, diabetes mel-
litus,” in paragraph (1) and inserting in lieu
thereof “diabetes mellitus'’;

(ii) by striking out “an Arthritis Inter-
agency Coordinating Committee,” in the
matter following paragraph (2); and

(iii) by striking out the comma before
“and a Digestive Diseases” in the matter fol-
lowing paragraph (2).

(B) Subsection (b) of such section is
amended by striking out “Arthritis, Diabe-
tes,” and inserting in lieu thereof “Diabe-
tes”

(4)(A) Subsection (a) of section 437 of
such Act is amended by striking out “the
National Arthritis Advisory Board,"” and by
striking out the comma before “and the Na-
tional Digestive Diseases".

(B) The first sentence of paragraph (2) of
subsection (b) of such Act is amended by
striking out “Arthritis, Diabetes,” and in-
serting in lieu thereof “Diabetes’.

(C) The last sentence of subsection (d) of
such section is amended by striking out
“and the National Arthritis Advisory
Board".

(D) Subsection (g) of such section is
amended by striking out “Arthritis, Diabe-
tes,” and insertirg in lieu thereof “Diabe-
tes".

(E) Paragraph (3) of subsection (h) of
such section is amended by striking out “Ar-
thritis , Diabetes,” and inserting in lieu
thereof “Diabetes”.

(F) The section heading of such section is
amended by striking out “DIABETES, ARTHRI-
115, and inserting in lieu thereof “DIABE-
TES".

(5) Sections 438 and 439 of such Act are
repealed.

(6) Section 440 of such Act is amended by
striking out “Arthritis, Diabetes,” and in-
serting in lieu thereof “Diabetes”.

(7) The second sentence of section 440A(a)
of such Act is amended by striking out “Ar-
thritis, Metabolism,” and inserting in lieu
thereof “Diabetes”.

(8) The part heading for part D of title IV
of such Act is amended by striking out “Ar-
thritis, Diabetes,” and inserting in lieu
thereof “Diabetes”.

(e)1) There are transferred to the Direc-
tor of the National Institute of Arthritis
and Musculoskeletal and Skin Diseases es-
tablished under section 481 of the Public
Health Service Act (as added by subsection
(a) of this section) all functions of the Di-
rector of the National Institute of Arthritis,
Diabetes, and Digestive and Kidney Dis-
eases (as in effect on the day before the
date of enactment of this Act) relating to
arthritis and musculoskeletal and skin dis-
eases).

(2) In order that the National Institute of
Arthritis and Musculoskeletal and Skin Dis-
eases established by section 481 of the
Public Health Service Act (as added by sub-
section (a) of this section) may carry out
programs and activities relating to arthritis
and musculoskeletal and skin diseases at
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levels which are equivalent to the levels of
programs and activities carried out with re-
spect to arthritis and musculoskeletal and
skin diseases by the National Institute of
Arthritis, Diabetes, and Digestive Kidney
Diseases on the day before the date of en-
actment of this Act, the Secretary of Health
and Human Services, after consultation
with the Comptroller General of the United
States, shall transfer to the National Insti-
tute of Arthritis and Musculoskeletal and
Skin Diseases established by section 481 of
the Public Health Service Act (as added by
subsection (a) of this section) the personnel,
assets, liabilities, contracts, property,
records, and unexpended balances of appro-
priations, authorizations, allocations, and
other funds employed, held, used, arising
from, available to or be made available, in
connection with the functions transferred
by paragraph (1) of this subsection and the
programs and activities relating to arthritis
and musculoskeletal and skin diseases car-
ried out by the National Institute of Arthri-
tis, Diabetes, and Digestive Kidney Diseases
on the day before the date of enactment of
this subsection.

(d) For the fiscal year ending September
30, 1986, there are authorized to be appro-
priated such sums as may be necessary to
establish the National Institute of Arthritis
and Musculoskeletal and Skin Diseases
under section 481 of the Public Health Serv-
ice Act (as added by subsection (a) of this
section) and to carry out the transfers made
by subsection (¢) of this section.

(e) The provisions of subsections (a), (b),
(c), and (d) of this section and the amend-
ments and repeals made by such subsections
shall take effect on October 1, 1985.

Mr. HATCH. Mr. President, once
again I join Senator GOLDWATER and
my other colleagues in the Senate in
sponsoring legislation to create a Na-
tional Institute on Arthritis, Musculo-
skeletal and Skin Diseases at the Na-
tional Institutes of Health. This marks
the third Congress in which similar
legislation has been introduced. Both
Houses of Congress have separately
and jointly passed legislation creating
an arthritis institute, but we have yet
to succeed in getting it signed into law.

Arthritis is our country’s No. 1 crip-
pler—36 million Americans of all ages
are afflicted by this serious and some-
times fatal disease. An additional 1
million Americans are diagnosed as
having arthritis each year. In my
home State of Utah, more than
230,000 people are afflicted with ar-
thritis. Most of the 100 or so forms of
arthritis are caused by degenerative
factors, and there is no known cure.

Without a cure, arthritis victims
suffer throughout their life. The dis-
ease denies them the mobility and in-
dependence that otherwise healthy
Americans enjoy. Arthritis victims are
limited in the places they can go and
the things they can do. Many victims
find they must change jobs, abandon
hobbies, or find new social interests
that will fit in with their new life
style. It is in the best interest of our
citizens to focus a national research
effort on the prevention, diagnosis,
treatment, and eventual cure of arthri-
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tis and other related debilitating dis-
eases.

Billions of dollars are spent annually
on arthritis—for research, prevention,
treatment, and cures. For many vic-
tims, the pain is so great that they will
try almost anything to relieve it.
Americans spent almost $2 billion in
1984 on questionable and unproven
remedies that promise fast, easy relief
for arthritis. This represents a finan-
cial burden for the families of arthritis
sufferers, and eventually robs our
economy. A focused national research
effort on arthritis can help curb the fi-
nancial costs to families, employers,
and the Government by reducing the
costs of health care and disability.

Arthritis is not hopeless. Ours is the
first generation that can ease the pain
of most forms of arthritis. Arthritis
victims are receiving more relief for
their suffering now than they did a
few years ago. This represents
progress and provides hope for even
more relief in the future. But “con-
trolling” a problem is not a ‘“cure.”
Much work remains to be done in ar-
thritis research to more effectively
treat, and to find the much needed
cures for these diseases.

This is the hope my colleagues and I
share along with the millions of ar-
thritis sufferers. However, arthritis is
not the only debilitating disease af-
fecting our citizens. Many other mus-
culoskeletal and skin diseases afflict
Americans and limit their freedom and
independence. There is neither suffi-
cient scientific knowledge to under-
stand their causes nor to provide ade-
quate treatment to relieve pain and
disability.

The establishment of a National In-
stitute on Arthritis, Musculoskeletal
and Skin Diseases represents a signifi-
cant research investment. It is my
hope that the scientific community
will make major advances in the pre-
vention, treatment, and cure of arthri-
tis and skin diseases through a more
concerted research effort. A greater
Federal effort would also provide the
incentive and encouragement to the
private sector to support research pro-
grams which complement publicly
funded research.

Strong public support for the cre-
ation of the arthritis institute helped
push a similar bill through the 98th
Congress. Thousands of people wrote
to me in support of that bill. An arti-
cle in one paper alone prompted more
than 8,000 responses encouraging this
effort. Most of these letters were writ-
ten by individuals suffering from ar-
thritis or members of their families—
people with personal experience with
the pain and suffering caused by ar-
thritis. Now is the time for Congress
to respond to their pleas by once again
sending to the President legislation
creating a National Institute on Ar-
thritis.
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I encourage all of my colleagues to
join us in this legislative endeavor
which offers hope to millions of suf-
fering Americans.

Mr. CRANSTON. Mr. President, I
am pleased to join once again with the
distinguished Senator from Arizona
[Mr. GoLpwaTeR] in reintroducing a
bill to establish a National Institute of
Arthritis and Musculoskeletal and
Skin Diseases within the National In-
stitutes of Health. If enacted, this leg-
islation would help to promote our Na-
tion's research efforts for some of the
most prevalent and devastating dis-
eases afflicting our society.

Mr. President, this marks the third
time that Senator GoLDWATER and I
have introduced a bill to establish a
new National Arthritis Institute. We
are joined in cosponsoring this legisla-
tion by many of our colleagues who
were supporters of similar legislation
that was proposed during the last two
Congresses. In the 97th Congress, our
bill, S. 1939, passed the Senate, and a
similar measure was included in the
House-passed H.R. 6457. However, no
final action was taken on either of
those measures. In the 98th Congress,
the Senate passed S. 540—with 47 co-
sponsors—on May 24, 1984. The
House-passed version of S. 540 includ-
ed the Senate bill as one provision of a
wide-ranging measure that would have
reauthorized appropriations for the
NIH. Both Houses agreed to the con-
ference report on October 9, 1984. Un-
fortunately, despite strong bipartisan
support in the House and the Senate,
the President pocket-vetoed the bill.

Mr. President, the Senate has dem-
onstrated overwhelmingly on two
prior occasions its desire and intention
to establish a National Institute of Ar-
thritis and Musculoskeletal and Skin
Diseases. I am hopeful that my col-
leagues will do so once again and that
this time our effort to turn this legis-
lation into law will be successful.

Mr. President, before describing the
provisions of our bill, I would like to
discuss briefly what we know about ar-
thritis, its nature and incidence, and
its costs to the Nation.

WHAT IS ARTHRITIS?

Arthritis is a form of musculoskele-
tal disease. It attacks the body’s mova-
ble joints and connective tissues, some-
times resulting in systemic complica-
tions with critical damage to major
organs. Actually, arthritis is a generic
term covering more than 100 forms of
diseases that afflict 37 million Ameri-
cans—15 percent of the U.S. popula-
tion. Approximately one out of every
seven citizens has some form of arthri-
tis. Each year, about 1 million more
Americans fall victim to this painful
and debilitating disorder. Over 20 mil-
lion Americans suffer from arthritis
severe enough that they seek a physi-
cian's help, In 1978, 549,000 hospital-
izations were due to arthritis-related
diseases.
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Arthritis is usually thought of as a
condition of old age. It affects more
than 40 percent of people over age 65.
But it afflicts old and young alike. A
particularly devastating form of the
disease is juvenile arthritis which af-
fects over 250,000 children. The inci-
dence of arthritis among children is
now higher than that of polio during
the most severe epidemics of the past.
As in the case of cancer and heart con-
ditions, when a chronic disease such as
arthritis strikes a child, it can often be
much more serious than an adult case.
Juvenile arthritis can stunt growth,
blind, cripple, and deform, and it can
kill. Over half of the children afflicted
with this disease carry crippling
handicaps into their adult years.

An estimated 6.5 million Americans
are victims of rheumatoid arthritis,
the most devastating and crippling
form of arthritis. It is a chronic dis-
ease that leads to permanent joint de-
formities and lifelong disability. Rheu-
matoid arthritis is especially insidious;
it progresses rapidly and can be a sys-
temic disease damaging other organs,
such as the lungs, heart, or the eyes.
This disease strikes individuals of all
ages from the very young to the very
old and affects women three times as
often as men. Its cause is unknown.

Osteoarthritis is the most common
form of arthritis. According to the Na-
tional Health Examination Survey for
1960 to 1962, over 37.4 percent of the
population aged 18 to 79 had some
form of osteoarthritis. For those indi-
viduals age 75 and over, the incidence
of the disease was as high as 86 per-
cent. Due to aging trends in the popu-
lation, the incidence of osteoarthritis
is probably much higher than these
figures would indicate.

Although osteoarthritis usually de-
velops more slowly and is milder and
less painful than rheumatoid arthritis,
it is a progressive condition that can in
its later stages produce extreme pain
and disability. Over 10 million Ameri-
cans have osteoarthritis severe enough
to cause painful problems seriously af-
fecting their ability to perform their
daily activities and their jobs.

Osteoarthritis often develops after
traumatic injury to a joint. According
to a 1971 survey, there were 17 million
significant injuries associated with
sports and recreational activities plus
11 million disabling injuries resulting
from non-sports-related accidents. Of
these roughly 28 million accidents,
about 80 percent, or 22 million, in-
volved the musculoskeletal system—
more than 2 million involved joint in-
juries. Despite the long-term conse-
quences and the seriousness of post-
traumatic osteoarthritis and the inci-
dence of the disease, little research
has been conducted in this special
field.

Other arthritis-related diseases are
particularly prevalent among women.
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Osteoporosis, a disease resulting in
brittle bones due to a loss of calcium
from the bones, is a leading cause of
nursing home placements. It occurs in
varying degrees in many elderly per-
sons. However, nearly 90 percent of
women 75 years of age and older show
X ray evidence of some degree of this
disease.

Systemic lupus erthematosus, a po-
tentially fatal connective tissue dis-
ease, is one of the most frequent, seri-
ous disorders in women of childbear-
ing age. An estimated 50,000 new cases
of this disease are diagnosed each
year, indicating that the disease is far
more common than it was formerly
thought to be.

THE ECONOMIC COSTS OF ARTHRITIS

Mr. President, the financial costs of
arthritis to patients, insurance compa-
nies, and taxpayers are staggering.
The Arthritis Foundation estimated
that in 1982, Americans paid $14.5 bil-
lion for costs related to arthritis—
nearly 5 percent of our current nation-
al health-care bill. In 1980, approxi-
mately $1 billion of what was spent for
arthritis was spent on quack remedies.
The physical and emotional costs to
the victims of the disease and their
families are enormous.

In 1971, over 27 million workdays
were lost to arthritis-related disabil-
ities. This represented over $5 billion
in wages lost to employees.

Individuals with arthritis account
for about 19 percent of those receiving
social security disability insurance—
SSDI—benefits. Although many work-
ers with arthritis remain on the job as
long as possible, some 500,000 workers
disabled by arthritis and forced by the
intense pain and physical limitations
that they suffer to leave their jobs are
today collecting SSDI benefits. The
cost to the Nation for these payments
in fiscal year 1983 alone is estimated
to have been $2.8 billion. If payments
for their dependents are included, this
figure is estimated to be as high as
$3.3 billion.

THE NEED FOR A STRONGER AFPROACH FOR
ARTHRITIS RESEARCH

Mr. President, research is the best
investment we can make to help ar-
thritis sufferers. As the author of the
National Arthritis Act of 1974—Public
Law 93-640—and amendments to it in
1976 and 1980, I have long been acute-
ly aware of the needs of and potential
for research into arthritis and muscu-
loskeletal and skin diseases. It is clear
to me that we need a stronger ap-
proach to arthritis research. Although
the National Arthritis Act of 1974 has
been successsful in establishing sound
strategies for the utilization of our na-
tional resources to wage a stronger
attack against arthritis, and progress
in biomedical research has substantial-
ly increased our knowledge of the dis-
ease, implementation of that law has
fallen short of what should have been
achieved and far short of what could
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be gained through an accelerated re-
search effort into this important area
of study.

The National Arthritis Act of 1974
provided for the design of a master ar-
thritis research plan—the so-called na-
tional arthritis plan—to identify the
areas of research to be pursued, the
resources available for arthritis re-
search, and the additional resources
needed for research progress. The act
also authorized the creation of re-
search and demonstration centers to
provide an opportunity for intensive
interdisciplinary arthritis research as
well as training in and demonstration
of advanced diagnostic, prevention,
treatment, and control methods relat-
ed to arthritis. Unfortunately, the
budget levels recommended under the
plan for arthritis-related research
within NIH have not been realized.

Part of the reason that arthritis and
musculoskeletal and skin disease re-
search has not received the focus and
priority it warrants is that it is lumped
within the current institute, NIADDK,
with an incongruous mixture of dis-
ease categories. Congressional intent
to focus research on arthritis-related
diseases under the original National
Institute of Arthritis and Metabolic
Diseases has been diluted over time by
the combination of so many disparate
research programs under NIADDEK.
That Institute now includes in its mis-
sion—in addition to arthritis and mus-
culoskeletal and skin diseases—diabe-
tes, kidney diseases, digestive diseases,
nutrition, endocrinology, urology, and
hematology.

Within the current Institute, arthri-
tis lacks the focus, direction, and visi-
bility that are essential to a compre-
hensive and integrated research pro-
gram addressing one of our country’s
major health problems. The existing
structure has led to funding disparities
within NIADDEK. In the last 12 years,
funding for arthritis research has
grown from 7.8 percent of the total
NIADDK budget in 1970 to 16.9 per-
cent in 1982. By comparison, in 1970,
diabetes funding amounted to 5.5 per-
cent of that Institute’s budget, and by
1982, funding for diabetes research
had grown to 35.3 percent of the
NIADDK's total budget.

The funding recommendations origi-
nally proposed under the national ar-
thritis plan reflect the human and eco-
nomic costs of arthritis and related
diseases. To reduce those costs, we
need to move far closer to the levels of
support and national commitment
called for in the plan.

Given the Reagan administration’s
shrinking budget for our overall Fed-
eral research effort, I believe we must
develop policies for using limited fi-
nancial resources more effectively and
efficiently so that we can gain the
maximum benefits for our efforts. By
establishing a separate National Insti-
tute of Arthritis and Musculoskeletal
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and Skin Diseases, we would provide
arthritis-related issues with the great-
er visibility they should have at the
national level and hence enable re-
searchers in these areas to compete
more successfully for increasingly
scarce resources. Most important, the
creation of a separate institute for ar-
thritis-related research would attract
new, high quality scientists and lead to
an accelerated, better coordinated re-
search effort into the causes, preven-
tion, and treatment of arthritis. These
have been the results of the establish-
ment of other institutes specializing in
a one-family or other logical grouping
of disorders such as the National Eye
Institute and the National Institute on
Aging. Thus, this legislation would fa-
cilitate the implementation of high-
priority programs as authorized by the
National Arthritis Act of 1974 and the
national arthritis plan.

Mr. President, S. 540 in the 98th
Congress included a provision requir-
ing that a study be conducted of the
effectiveness of the existing combina-
tions of disease research programs
within the individual institutes of NIH
and of what standards should be ap-
plied in the future in establishing ad-
ditional new institutes. Before any
action was taken on the bill, the As-
sistant Secretary for Health, in the
spring of 1983, contracted with the In-
stitute of Medicine [IOM], of the Na-
tional Academy of Sciences, to under-
take such a study. The findings of the
study were published in an October
1984 report entitled, ‘“‘Responding to
Health Needs and Scientific Opportu-
nity: The Organizational Structure of
the National Institutes of Health.”

The report recommended five crite-
ria for evaluating organizational
changes within the NIH. I believe that
the proposed new institute meets each
of those criteria.

The first criterion states:.“The activ-
ity of a new institute or other organi-
zational entity must be compatible
with the research and research train-
ing mission of NIH."”

The new institute clearly meets this
criterion; it would provide for the ex-
pansion of the current research effort
on arthritis that currently is being car-
ried out in the NIH and is, obviously,
fully compatible with the mission of
the NIH.

The second criterion states: “It must
be demonstrable that the research
area of a new institute is not already
receiving adequate or appropriate at-
tention.”

Although arthritis and musculoskel-
etal and skin diseases afflict more
than 15 percent of the total U.S. popu-
lation, in 1983, just 2 percent of the
entire NIH research budget is devoted
to arthritis-related research. The Fed-
eral Government, through NIH, annu-
ally spends on arthritis research only
$1.50 per person afflicted with arthri-




2122

tis in this country. Several hundred
times that amount each year is spent
per patient on cancer research.

The level of support for arthritis re-
search is simply not commensurate
with the prevalence and severity of
the disease. With 35 million people af-
flicted and an estimated annual cost of
$18 billion in hospital costs, drugs, and
lost productivity—in comparison, 10.5
million people have diabetes at an esti-
mated annual cost of $10 billion—ar-
thritis research receives less than one-
half the funding of diabetes research.

The third criterion states: “There
must be reasonable prospects for sci-
entific growth in a research area to
Jjustify the investment of a new insti-
tute.”

Research in arthritis, as with other
disease research, relies on discoveries
in the basic sciences—for instance, ge-
netics, infectious agents, and immunol-
ogy. Recent discoveries in those areas,
such as genetic engineering and mono-
clonal antibodies, are enabling far-
reaching advances to be made in un-
derstanding the causes of arthritis,
and will be invaluable in the develop-
ment of treatments for many forms of
arthritis. The 1984 annual report of
the National Arthritis Advisory Board
concluded:

The probabilities are high that in the
next decade a cause of certain diseases will
be elucidated, or that the specific immune
response genes will be localized, or that the
exact mechanisms of inflammatory re-
sponses will be defined. Perhaps an effective
cure or prevention of one or more of these
crippling, chronic diseases will be defined.

The Board also recommended that
the Multipurpose Arthritis Centers
Program be expanded to enable the
swift and effective application of avail-
able knowledge for the treatment of
patients with arthritis and related
musculoskeletal diseases. There is no
guestion that ample room for scientif-
ic growth and progress as well as good
prospects for achieving them exist in
arthritis research—and those are pre-
cisely the reasons for establishing an
institute.

The fourth criterion states: “There
must be reasonable prospects of suffi-
cient funding for a new institute.”

There has been repeated concern
that the administrative costs associat-
ed with the establishment of a new in-
stitute would drain research dollars.
However, because much of the admin-
istrative costs would be transferred
from those presently allocated to the
arthritis division, added costs were es-
timated in 1982 to total $1.8 million.
Ongoing administrative costs could be
further minimized through the shar-
ing of support staffs and services, as
recommended in the IOM report.

The current funding level for arthri-
tis-related research is far short of that
recommended in the national arthritis
plan. The plan recommended that
funds be doubled in 1977 for arthritis-
related research and that thereafter

CONGRESSIONAL RECORD—SENATE

funding be increased annually by
about 20 percent through 1980. How-
ever, those levels of funding for arthri-
tis within the NIADDK have never
been realized. The result has been
that, during the period 1977 through
1981, substantially less than half of
the arthritis-related research grant ap-
plications that were approved for
funding have been able to be funded
by the NIADDEK. At such time as addi-
tional resources are made available to
NIH, arthritis-related research should
clearly be one of the top priorities for
new funding.

The fifth criterion states: “A pro-
posed change in the NIH organization-
al structure should, on balance, im-
prove communication, management,
priority setting, and accountability.”

Within the structure of the
NIADDK, a separate division exists
for the administration of research in
arthritis and musculoskeletal and skin
diseases. Likewise, diabetes, digestive
diseases, and kidney research are each
administered under individual division.
Thus, separating the arthritis division
from the remainder of the institute
would not impose a new organizational
system in the administration of those
research areas.

The I0OM report expressed concern
that the benefits derived from a
broad-based approach to research—in
which many research areas are inte-
grated—must be balanced against the
need for increased visibility and focus.
In the case of NIADDK, however,
there is very little crossover of re-
search interests among scientists in-
vestigating digestive diseases or diabe-
tes, on the one hand, and arthritis, on
the other. In fact, arthritis research
shares more common ground with re-
search ongoing at the Institute on Al-
lergies and Infectious Diseases than it
does with research in its present insti-
tute.

Arthritis research within the
NIADDK is overshadowed by the re-
search on diabetes and kidney dis-
eases. A separate institute devoted to
arthritis-related research—with en-
hanced visibility—would contribute to
greater public accountability, and lead
to more consistency in program mis-
sions.

Finally, the IOM report suggested
seven alternative means to the estab-
lishment of a new institute for increas-
ing visibility of a research area. They
include publicizing the accomplish-
ments of scientific research; forming a
special advisory board; holding major
conferences; upgrading organizational
status; disseminating results of re-
search to clinical centers; improving
the grant application process; and
forming an NIH-wide committee to de-
velop research in the area.

As part of the national arthritis
plan, begun 10 years ago, these recom-
mendations have already been imple-
mented to a substantial degree—the
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National Arthritis Advisory Board, for

instance, has been active since 1977.

Yet, the fact remains that the current

effort falls far short of the activity

level that could be considered com-
mensurate with the magnitude or ur-
gency of the disease.

ORGANIZATION OF THE NATIONAL INSTITUTE OF
ARTHRITIS AND MUSCULOSKELETAL AND SKIN
DISEASES
Mr. President, the statutory author-

ity for the establishment of the new
National Institute of Arthritis and
Musculoskeletal and Skin Diseases
would be patterned after that of other
NIH research institutes. Thus, the
new institute would be directed to un-
dertake research and demonstrations
related to the causes, prevention, and
treatment of arthritis and musculoske-
letal and skin diseases; to promote co-
ordination of research programs in the
public and private sector; to make
grants for research; to establish an in-
formation clearinghouse and data
system; and to conduct and support re-
search training. This is the same man-
date that the current NIADDK has
with respect to arthritis and musculos-
keletal and skin diseases. In addition,
in very fitting recognition of the tre-
mendous number of traumatic muscu-
loskeletal injuries that Americans re-
ceive in sports and other recreational
activities, the new institute would in-
clude in its focus research on sports-
related disorders.

The National Institute of Arthritis
and Musculoskeletal and Skin Diseases
would receive its funding under the ex-
isting authority of section 301 of the
Public Health Service Act, as is the
case for most other NIH Institutes.
Because the present organizational di-
vision pertaining to arthritis and mus-
culoskeletal and skin diseases within
NIADDK is already autonomous in
many of its functions, the benefits to
be gained from the greater visibility
for such research would more than
compensate for any increase in admin-
istrative costs—which is not likely to
be substantial. In order to facilitate
the administrative separation of the
new institute from the present
NIADDK, our bill would provide for
the orderly and fair transfer to the
new institute of all resources that are
related to arthritis and musculoskele-
tal and skin disease research programs
and activities currently being carried
out by the NIADDK.

The legislation would also extend,
for the next 3 fiscal years, the authori-
zations of appropriations, which would
otherwise expire at the end of fisecal
year 1985, for the National Arthritis
and Musculoskeletal and Skin Diseases
Data System, the National Arthritis
and Musculoskeletal and Skin Diseases
Information Clearinghouse, the Ar-
thritis and Musculoskeletal Diseases
Demonstration Projects, and the Mul-
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tipurpose Arthritis and Musculoskele-
tal Diseases Centers.
CONCLUSION

Mr. President, we cannot afford to
ignore the need to find ways to im-
prove the quality of life for those un-
fortunate individuals who suffer from
arthritis. An accelerated research
effort in arthritis has great potential
to bring us much closer to providing
these millions of individuals with
relief from their pain and the poten-
tial for full participation in everyday
activities.

Thus, I urge my colleagues to sup-
port this important legislation, and I
urge that the Committee on Labor and
Human Resources, to which our bill
will be referred, give it prompt and
careful consideration. I pledge to my
good friend the distinguished chair-
man [Mr. HarcH]l who is a principal
cosponsor of this measure, and the
very able ranking Democratic Member
[Mr. KennNepy] my full cooperation
and assistance in the further develop-
ment and progress of this legislation.

Mr. SYMMS. Mr. President, I wish
to add my strong support to those who
have labored during the last 4 years to
effect the establishment of a separate
institute for arthritis and related dis-
eases at the National Institutes of
Health.

Arthritis is our Nation's No. 1 dis-
abling disease, affecting nearly 37 mil-
lion persons in America, or 1 of every 7
people, Those affected may suffer
from any of the 100 distinct disease
entities, ranging in scope and severity
from scleroderma to gout, to ankylos-
ing spondylitis, lupus, and rheumatoid
arthritis.

Although arthritis and musculoske-
letal diseases effect all ages, 40 percent
of the population over 65 has a rheu-
matic disease. And, as our Nation’s
population ages, the prevalence of ar-
thritis will increase as the elderly pop-
ulation expands from 10 percent to 20
percent by the year 2030.

The National Center for Health Sta-
tistics predicts that in the year 2000,
less than 20 years from now, expenses
attributable to arthritis will reach
nearly $100 billion annually. Arthritis
and other musculoskeletal diseases are
responsible for major costs of workers’
compensation, Social Security bene-
fits, Medicare payments, and hospital
and nursing home stays. And, regret-
fully, nearly $1 billion is spent annual-
ly by arthritis sufferers who purchase
or seek out unproven drugs and treat-
ments.

Of equal, if not greater importance,
are the indirect personal losses in pro-
ductivity resulting from lack of wages
or inability to earn a livelihood, due to
a limiting or disabling disease such as
arthritis.

I believe that the magnitude of the
human and economic impact of arthri-
tis on the Nation demands the sharp
national focus of this family of disease

CONGRESSIONAL RECORD—SENATE

that only a separate institute can
bring.

The National Arthritis Act of 1974
proposed the creation of a separate ar-
thritis institute. The National Com-
mission on Arthritis and Related Mus-
culoskeletal Diseases, established by
that act, set forth some 150 specific
recommendations to be addressed in
order to adequately promote a nation-
al attack on arthritis. The essence of
the Commission’s findings was that
the vast impact of arthritis on the
Nation has not been matched by a de-
termination to accelerate research and
training to improve the treatment of
rheumatic diseases, to prevent them,
and to find cures for them.

The health sciences are in an ex-
traordinary period of advancement,
and competition for research funds is
keen. But the promising discoveries
made in the arthritis field in recent
years support our belief that with ade-
quate funding and focused research
priority, some forms of arthritis might
be prevented, cures may be found, and
therapies developed to improve the
condition of arthritis victims.

As many of you know, I have active-
ly supported the establishment of a
separate institute for arthritis, along
with Senators GOLDWATER, HATCH,
CranstoN, DoLE, and others. We be-
lieve that a separate institute would
provide the environment for an accel-
erated research effort in arthritis,
musculoskeletal and skin diseases.
These diseases afflict more than 15
percent of the total U.S. population,
but in 1983 just 2 percent of the entire
NIH research budget was devoted to
arthritis-related research.

I urge the support of my fellow Sen-
ators in approving this legislation to
authorize in statute a National Insti-
tute of Arthritis and Musculoskeletal
and Skin Diseases.

By Mr. WALLOP (for himself,
Mr. SimpsoN, Mr. GarwN, Mr.
HecHT, Mr. GOLDWATER, Mr.
HerLIN, Mr. WiLsoN, Mr.
LaxarT, Mr. CRANSTON, Mr.
DENTON, Mr. CHAFEE, Mr. MUR-
KowsKI, and Mr. Dopp):

S. 426. A bill to amend the Federal
Power Act to provide for more protec-
tion to electric consumers; to the Com-
mittee on Energy and Natural Re-
sources.

ELECTRIC CONSUMERS PROTECTION ACT

® Mr. WALLOP. Mr. President, I am
pleased to join with Senators SIMPSON,
GARN, HecHT, GOLDWATER, HEFLIN,
WiLsoN, Laxart, CRANSTON, DENTORN,
CHAFEE, MUrKowsKI, and Dopp today
to introduce legislation which would
clarify the procedures under which
the Federal Energy Regulatory Com-
mission [FERC] will relicense hydro-
electric projects throughout the
Nation in the years ahead.

Across the West, and indeed across
the Nation the gold rush of the 1980’s
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is underway. Today's fortune seekers
are pursuing two things, water and
gradient, to run electrical turbines.
When new sites are unavailable for hy-
drodevelopment, utilities are compet-
ing for expiring FERC licenses coming
up for renewal. Caught in the collision
is the ratepaying public. The hydro-
power boom is thereby causing a reap-
praisal of the relicensing procedures
established in the Federal Power Act
of 1920 by Congress.

Specifically, my bill amends section
T of the Federal Power Act by deleting
all reference to section 15, which
covers relicensing. The effect of this
amendment is to clarify that the mu-
nicipal preference does not apply in a
relicense proceeding, whether or not
the existing licensee is the applicant.

Section 15 of the Federal Power Act
of 1920 is also amended to require the
Federal Energy Regulatory Commis-
sion to consider, within the context of
section 10(a) of the act, the existing li-
censee's plans for the next license
term. If these plans comply with the
section 10(a) public interest standards,
a new license would be issued to the
existing licensee. Section 10(a) of the
Federal Power Act mandates an exten-
sive inquiry into all factors relevant to
the public interest in the development
of the power potential of the Nation's
water resources. This helps ensure
that the plan adopted by the Commis-
sion is the best adapted to serve goals
intended to achieve the most benefi-
cial use of the waters. Conservation,

recreation and commercial power are
public interest considerations under
the act.

Only if the Commission defermines
the existing licensee’'s plan does not
comport with the section 10(a) stand-
ards would the Commission be author-
ized to issue the new license to a com-
peting applicant. In that event the ex-
isting licensee who fails to get a suc-
cessor license would be compensated
by the new licensee for the facilities
being turned over under a just com-
pensation standard. This is a change
from the law’s present standard of net
investment and severance damages
which was set out in 1920 under vastly
different economic conditions than
those facing regulated utility compa-
nies today.

The need for these changes is quite
clear. It is prompted by conflicting de-
cisions rendered by the Federal
Energy Regulatory Commission, and
the fact that over 200 FERC regulated
utility licenses are coming up for re-
newal by 1993. For those of you who
wish the details, I refer you to my
statement of May 24, 1984 in the Con-
GRESSIONAL RECORD at page S. 6451.
The statement I made at the time I
originally introduced the bill is re-
printed there. It contains a relevant
history of the Federal Power Act and
some of the technological and regula-
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tory changes which have taken place
since the act's enactment some 65
years ago.

I will only reiterate that the current
state of uncertainty is harmful to the
present public interest. This is the
case because FERC has reversed itself
on this issue. In a 1980 ruling in city of
Bountiful, UT, FERC held a municipal
preference did apply against existing
license holders at, the time of relicens-
ing. That opinion was subsequently af-
firmed by the Eleventh Circuit Court
of Appeals.

However, FERC reversed its 1980 de-
cision in 1983 in the Merwin Dam case
when it interpreted the law not to in-
clude a municipal relicensing prefer-
ence applicable against the existing li-
censee. Public power interests have ap-
pealed that decision. A decision at the
circuit court level is expected this
vear., The losing side will undoubtedly
seek review by the U.S. Supreme
Court. Therefore unless Congress de-
cides this issue now on a public policy
basis, it is more than likely that the
Supreme Court will at some point in
the future be interpreting what our
predecessors had in mind 65 years ago.

We, as a nation, have long passed
the infancy stage of hydroelectric de-
velopment. Since the 1930's private, in-
vestor-owned utilities have been heavi-
ly regulated by the States and the
Federal Government. Contrary to the
fears of the 1920 Congress, these pri-
vate utilities did not monopolize the
Nation’s waterways as had been origi-
nally feared. Instead, they turned out
to be the entities that serve most of
the consumers of the Nation with elec-
tric power. I therefore believe the
issue of preference on relicensing is an
important consumer issue which Con-
gress should decide given today’s and
tomorrow's prevailing economic condi-
tions and changed public needs.

The public policy question which the
99th Congress must resolve is easily
stated. It is simply whether or not we
want to divest an existing licensee
seeking a successor license of the plant
and facilities built and paid for by the
ratepayers of that licensee by transfer-
ing the license to a competing muniei-
pal applicant simply because of the
status of that applicant, and nothing
more. I believe that equity, along with
changed times and circumstances, de-
mands a revision of the Federal Power
Act along the lines proposed by my
bill.

Existing license holders may be pri-
vate, investor-owned utilities, publie,
State or municipal utilities, rural elec-
tric cooperatives, private companies,
or small entrepreneurs such as paper
and aluminum enterprises which Con-
gress has encouraged through PURPA
and tax incentives to build small
hydro projects.

When the time comes for these ex-
isting licensees to apply for a new li-
cense, they will have constructed, de-
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veloped and maintained these projects
for up to 50 years. In other words, in
addition to having their customers
benefit from the low cost hydrore-
sources under Federal license, they
will have been stewards of these feder-
ally regulated water resources in ac-
cordance with public interest stand-
ards in the law and incorporated in li-
censes issued by FERC.

I therefore believe that in a relicens-
ing situation if an existing license
holder has had an effective track
record during the original license
term, and demonstrates in its applica-
tion for a new license and in FERC
proceedings that it would continue to
have the best adapted project as meas-
ured against the law’s requirements
and all competing applications, that it
should receive a new license. In other
words if there is any weight to be
given in a relicense situation it should
be to the existing licensee who took
the risk and built the project in the
first place.

In my view the optimal result for
the public and the resource is achieved
when the regulatory agency is re-
quired to make a decision on the
merits based on public interest stand-
ards in the law and an opportunity
exists for a competitor to show its
plans are better than those of the ex-
isting licensee.

We would do a disservice to the
public to shift an expiring license to a
competitor municipal utility simply
because of the Government ownership
status of the utility, and nothing
more.

It simply doesn’'t make sense to me
to support a concept of preference in
relicensing situations that allows one
class of consumers served by private
investor utilities to be discriminated
against to favor another class of elec-
tric power customers who happen to
live within the borders of a municipal-
ity. There is no net benefit to the
public at large by applying a policy of
preference in relicensing proceedings
as there might be with the preference
given to States and municipalities in
the purchase of federally marketed
power, or in initial license situations.
Nor can it be said that such licenses
would be forever lost to acquisition by
municipal utilities. If municipalities
have a real need for the facilities rep-
resented by the license they can use
other provisions of the Federal Power
Act to condemn them. In such situa-
tions the municipality must pay just
compensation to the existing licensee.

Mr. President, let me suggest to you
why the arguments advanced by those
supporting preferential treatment for
public entities in relicense proceedings
don’'t hold water, or establish a public
policy worth supporting.

Public power advocates argue that
when original licenses expire, the
physical assets should be turned over
to public utilities in order that the
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water resources may be used for the
benefit of the public.

The only conclusion which can be
drawn from this position is that the
approximately 73 million ultimate con-
sumers of investor-owned utilities are
not members of the public. Nor are
the 9.5 million customers of rural elec-
tric cooperatives which have no licens-
ing preference, or beneficiaries of pri-
vate nonutility licensees included
among the public.

But in the hands of Government-
owned utilities, their advocates argue,
12.8 million customers will receive the
benefits of federally regulated hydro-
electric power without it passing
through the tollgate of investor-owned
utilities. In 1920 it was true that large
investor-owned utilities had character-
istics of natural monopolies which
were capable of controlling most of
the hydroelectric development in the
country. By 1935, both the States and
Federal Government stepped in to
change dramatically the future of hy-
droelectric development in this coun-
try. The small private holding compa-
nies that had once characterized inves-
tor-owned utilities in the 1920’s were
broken up by Congress in the 1930’s.
Subsequently, State public utility com-
missions were established to regulate
the rates of private utilities.

Today, every private utility’s retail
electric rates are subjected to compre-
hensive State regulatory control.
Rarely is a private utility’s request to
increase its electric rate approved
without substantial reductions. And,
even then commissions only authorize
a specified rate of return. A rate of
return is by no means guaranteed
under this system, and more often
than not, the authorized return is not
actually achieved. On the other hand,
with but few exceptions, municipal
utilities’ electric rates are not subject
to regulatory review. Therefore not
only do private investor owned utilities
serve the public that comprises their
service area, but they are obliged to
provide these customers with firm
power to meet their needs even if the
private investor-owned utility is unsuc-
cessful in getting its FERC license re-
newed.

But the claim that a municipal pref-
erence in relicense situations is merely
the device to return to the public
domain a public asset or resource that
was temporarily assigned to an origi-
nal licensee for private use is a spuri-
ous argument in 1984, at best. More-
over, this claim erroneously character-
izes the nature of the Federal interest
involved in these projects.

The language of section 4(e) of the
Federal Power Act demonstrates that
Congress recognized that the Federal
interest in hydroprojects is based only
on ownership of public lands or Con-
gress’ power to regulate navigable
streams as part of interstate or foreign
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commerce. The Federal Government
has no proprietary stake whatever in
the navigable waters in this Nation.
The Federal Government's only
cognizable interest is strictly regula-
tory.

Nor are the project works of the ex-
isting licensee and the lands and flow-
age easements acquired by its public
resources. Rather, these are private
assets or resources devoted to public
service. If Federal lands are used in a
project, annual charges or rentals are
paid on these lands under section 10(e)
of the act by private licensees. Except
for the States rights in the stream-
bed, many of the projects which could
be taken from existing licensees by ap-
plication of a preference at relicensing
are composed entirely of property in-
terests assembled by developers with
investment capital. Congress’ com-
merce clause power to regulate and
improve navigation subjects all works
that could impede navigation to a
dominant servitude for such Federal
purposes as may be related to the
proper exercise of that power. Howev-
er, the servitude does not divest title
from the owner of subjected property
or create sua sponte a proprietary in-
terest in the Federal Government.

Let me make a few other points
about the arguments used by propo-
nents of a municipal preference which
I believe are inapplicable in this in-
stance.

Advocates of the municipal prefer-
ence in relicense proceedings argue
that the preference is needed to allow
municipal utilities to remain viable
and to serve as yardsticks by which to
judge the effectiveness of private utili-
ties. They assert that they better serve
the needs of the public because they
are municipalities.

1, quite frankly, find it hard to un-
derstand this statement. As we know,
States and municipalities and their
customers already enjoy significant
special privileges where power from
navigable waterways is concerned.
Their preference for power marketed
from Federal hydroelectric projects
has given their customers, who repre-
sent fewer than 14 percent of the elec-
tric customers in the country, access
to 68.4 percent of the hydroelectric ca-
pacity in the country. With this
amount of inexpensive hydropower
available to them, they should certain-
ly be viable without having to take ex-
isting projects away from those who
developed and paid for them.

A recent economic analysis pub-
lished in Public Utilities Fortnightly
by two MIT professors shows that the
value of existing facilities will be maxi-
mized by spreading the benefits widely
and not concentrating them where the
price of electricity is already well
below the social marginal cost. “Adver-
sary Hydro Relicensing Applications:
Using Economic Efficiency Criteria,”
Public Utilities Fortnightly, December
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20, 1984. Since Municipal utility rates
are generally far lower than their
neighboring regulated investor-owned
utilities, I wonder as a matter of policy
of the prudence of following a policy
of preference at relicensing which
would further concentrate even more
low-cost hydroelectric power in munie-
ipal utilities to the detriment of the
far larger segment of the public served
by regulated investor-owned utilities.

Clearly, the public interest is much
broader today, and it will be even
broader still in the future than it was
in 1920. Sixty-five years down the road
from the time the Federal Power Act
was initially passed I think it is time
that Congress considered the prefer-
ence at relicensing issue in light of the
many changes that have taken place
since then. When you consider the
regulation of investor-owned utilities
by the States, the shift from the pri-
vate to the public sector in water
power development, the development
of all the best hydrosites in the
Nation, the requirements for costly en-
vironmental controls, and the rampant
inflation which has taken place in the
decades since 1920 until just recently,
it becomes clear that an existing li-
censee’'s request for a new license
should be judged against the best
adapted public interest standards in
the law. Preference for a municipality
based on status alone in a relicense
proceeding simply is not in the present
public interest.

The public interest today includes
conservation and supply; the need to
keep inflation under control, the po-
tential disruption of a firm energy
supply to millions of citizens being
served by power in use under a FERC
license; and the economic impact of a
shift of that license to a competitor in
a relicense situation. As a bottom line,
it includes equity for the ratepayers.
They are the power consumers, and
they are the public.

The issue here is one of equity and
fundamental fairness. A clarification
of the law is needed to make relicense
proceedings reflect today's times and
today's needs.

The issue of equitable compensation
if a license isn’t renewed must also be
addressed. As I indicated earlier, my
legislation changes the compensation
standard in the law. It would replace
the law’s net investment standard with
a provision calling for just compensa-
tion. I know that the merit of doing
this as part of the preference on reli-
censing issue is being questioned by
some of my colleagues in the Senate,
like Senator JoHNSTON, who did not in-
clude compensation language in his
bill last session.

However, I believe a change in the
compensation standard is an integral
and necessary element of a complete
legislative proposal on this issue.

As FERC said in the Merwin case,
“The preference controversy is bot-
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tomed on the bargain cost-based—
rather than value-related—price em-
bodied in the ‘net investment' con-
cept.”

Net investment seemed appropriate
in 1920 when inflation was cyclical and
temporary, usually followed by defla-
tion. However, as the Commission in
Merwin pointed out, “The Members of
Congress in 1920 could not have fore-
seen the near constant inflation span-
ning the half-century following 1933
that has placed such great dollar
values on privately owned hydroelec-
tric properties and made them such
bargains at cost-based relicensing
prices.”

Given the enormous windfall in-
volved in the net investment price,
which is the price of original construc-
tion more than 50 years ago, less de-
preciation and severance damages, the
incentive to compete for a license in a
renewal situation is not based so much
on need as it is on greed. Let me ex-
plain what I mean.

The Administrative Law Judge's ini-
tial decision in the Merwin dam case
reveals that under the net investment
standards as defined in the act, the ex-
isting licensee would only have re-
ceived $9.4 million for its project. The
existing licensee argued that the 1988
present value replacement or alterna-
tive power cost would be $832.4 mil-
lion. The FERC staff, on the other
hand, calculated a 1988 present value
for future power costs from a replace-
ment thermal plant of $731.7 million.

The point is that whether you take
the FERC staff calculation or that of
the existing licensee, the difference
between the true present day value of
the hydro facilities and their original
cost is tremendous. Who gets hurt?
The ratepayers of the regulated inves-
tor-owned utility. Why do they get
hurt? They get hurt because the inves-
tor-owned utility losing the license is
required by law to serve its customers.
The customers don't go with the li-
cense, only the facilities which the
ratepayers of the losing existing li-
censee built and paid for are trans-
ferred under the license. Therefore, an
economic windfall goes to the winning
competitor.

If that competitor is a municipal ap-
plicant asserting “preference” at reli-
censing, given the fact that the cost-
based net investment standard in the
current law is such a bargain, it allows
municipal competitors to compete
using existing licensee’s customers’
money. In other words, in a relicense
situation where the artificial and anti-
quated net investment standard is left
unamended by Congress, the very
promise of the windfall of the actual
value of the facility versus its original
“net investment” costs allows munici-
pal competitors to spend enormous
sums for improvements that may or
may not be of any use. These proposed
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changes would all be paid for out of
the actual present day value of the li-
censed facilities.

If there were a good public policy
reason for keeping the takeover pay-
ment at the 1920 cost of building hy-
droelectric facilities, instead of repay-
ment for these facilities at a fair price,
I might be persuaded to drop the com-
pensation provision from my bill. How-
ever, I have heard all the arguments
and yet I remain convinced that doing
nothing with the compensation provi-
sions upon the recapture of a facility
in a relicense proceeding only exacer-
bates the problems of fundamental
fairness facing us with the whole prei-
erence on relicensing issue.

Part of the reason is that a private
licensee takes over a municipal project
in a relicense proceeding, it must pay
the value related price of just compen-
sation for these facilities. Therefore
the current act already has a dual
standard built into it. If a private in-
vestor utility loses its license in a re-
newal proceeding, it would get only its
original cost, less depreciation and sev-
erance damages. That's simply not
fair.

Nor is it fair to assert, as municipal
utilities do, that the customers of in-
vestor-owned utilities don't ‘“‘deserve"”
a just compensation price because
they knew they might lose the license
at the end of the term when the li-
cense was first given. If that is the
case, I wonder why the Federal Power
Act was amended in the 1950's to pro-
vide that municipal entities receive
“just compensation” if they lose their
FERC licenses at relicensing. Is not
what is good for the goose good for
the gander?

If you take this legal theory to its
logical end that the present day actual
value of a license reverts to the licen-
sor, which is in this case the Federal
Government, then I don’t see how or
why a third party beneficiary new li-
censee is entitled to reap the windfall
of a power to regulate navigable water-
ways given to the Federal Government
by the commerce clause of the Consti-
tution. The fact is that the licensing
relationship is between the United
States and the licensee. Third parties
like municipal utilities are both
strangers to the relationship and, at
best, gratuitous beneficiaries of the
act's pricing arrangements.

My bill would not in any way affect
the Government’s ability to itself take
over a project under section 14 of the
act and to pay only net investment for
such a takeover. The just compensa-
tion provision operates only where
some third party seeks to seize the
benefits created by the current licens-
ee and their customers.

The standard of “just compensa-
tion” in my bill is derived from the
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Constitution of the United States. It is
precisely the language now used in
section 14(a) of the Federal Power Act
concerning compensation to be paid in
a condemnation proceeding. Nothing
more or less will do in a relicense pro-
ceeding. This is the case because the
public in general receives no net bene-
fit from the transfer of the license,
and no Federal right is being violated
or impaired. Therefore, fundamental
fairness requires a revision of the com-
pensation standard by third party
takers of a license of just compensa-
tion. Anything less will substantially
raise utility rates across-a-broad spec-
trum of the consuming public served
by the losing licensee. That, in turn,
will adversely impact on our present
national policies to conserve energy
and to make maximum benefit of our
energy resources to the broadest seg-
ment of the public possible.

The Federal Power Act was original-
ly founded on the dual principles of
economic development and the Na-
tion’s water resources and its conserva-
tion. As we move with increasing speed
to close out the chapters of the 20th
century, let us do so with prudence
and optimism. Conservation, both in
water resource and in energy terms
must be the watchword. Economic im-
pacts of the transfers of power in use
from one licensee to another and the
ratepayers served by these competitors
must be assessed in relicense proceed-
ings. We have now, as we did not in
1920, a broad public interest to serve if
we are to move this Nation to meet
the challenges of the future.

Challenge sometimes means there is
a need for change. In this particular
case, I believe it is necessary for Con-
gress to state clearly that no prefer-
ence exists in relicensing. However, in
so doing, I want to make one thing
crystal clear. This legislation is not an
attack on a State’s or municipality’s
entitlement to preference in federally
marketed power or in relicense situa-
tions. This bill is narrowly framed to
obtain a narrow result. It is simply a
call for equity in relicensing proceed-
ings given today's energy and con-
sumer needs.

Mr. President, in closing I would like
to submit as part of the Recorp for
use by my colleagues in the Senate
and others who are interested in this
subject some statistics. I have asked
the Edison Electric Institute to run
the current numbers on the hydroelec-
tric projects currently under FERC li-
cense by State. I believe my colleagues
will find this information useful.

In addition, I am advised by the
Edison Electric Institute that present-
ly, 177 FERC licenses held by investor-
owned utilities will expire by Decem-
ber 31, 1993. These 177 projects repre-
sent 48 percent of the total number of
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projects licensed to
utilities.

To put this in perspective, although
investor-owned utilities operate only
32 percent of the Nation’s total hydro-
electric installed capacity, they serve
76 percent of the Nation’s ultimate
customers. By comparison, public utili-
ties, municipal and State projects
serve approximately 13 percent of the
Nation’s ultimate customers, and they
operate or have priority access to 68
percent of the Nation's total hydro-
electric capacity, including Federal
projects.

Home is where the heart is, Mr.
President. Last, but not least, in my
own home State of Wyoming regulat-
ed investor-owned utilities serve
112,699 customers. The rural electric
cooperatives, which serve another im-
portant segment of the State’s citizens
with firm electric power, support the
legislative initiative which I am pro-
posing today. I would liked to com-
mend them for their firm stance on an
issue of importance to all consumers in
the Nation. If this legislation is en-
acted it would protect all existing li-
censees equally. Equity is what this
bill is all about.

Mr. President, I ask unanimous con-
sent that the bill and other supporting
material be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 426

Be it enacted by the Senale and House of
Representatlives of the United States of
America in Congress assembled, That this
Act may be cited as the “Electric Consumers
Protection Act of 1985.".

Sec. 2. Section 7(a) of the Federal Power
Act (16 U.S.C. 800(a)) is amended—

(1) by inserting “original” after “hereun-
der or”; and

(2) by striking out “and in issuing licenses
to new licensees under section 15 hereof".

Skec. 3. Section 15(a) of the Federal Power
Act (16 U.S.C. 808(a)) is amended—

(1) by striking out “is authorized to" and
inserting in lieu thereof “'shall”;

(2) by striking out “original” each place it
appears and inserting in lieu thereof “exist-
ing”;

(3) by striking out “regulations, or” and
inserting in lieu thereof “regulations unless
the Commission determines, taking into ac-
count public benefits provided during the
preceding license term, that such licensee’'s
project or projects, as described in its appli-
cation for a new license, will not meet the li-
censing standards set forth in section 10(a).
If the Commission determines that the
project or projects do not meet such stand-
ards, it is authorized’; and

(4) by striking out “such amount” and in-
serting in lieu thereof “just compensation in
an amount that the Commission shall deter-
mine in accordance with due process of
law,”; and by striking the comma after the
words “to do”.

investor-owned
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" Instalied "
ticorme License : Generation
State * and company * Project name * iration capacity (megawatt- States »
No.¢ r (nameplate 1
. megawalts) ® B

Alsbama (9): Alabama Power Company................... John H. Bankhead... st B 2165 8/31/2007 202.600 519,032.000 AL
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2203 B/31/2015 i 194,024,000

7/31/2001 ! 245.490.000
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Alaska (2)
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Connecticut (3)

Connecticut Light and Power Company ... 8/30/2001 9,000 42581420
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Instailed
Generation
State ' and company * Project name * L'"c‘;“:‘ r:l‘lon {mll {rnegwaT!T- States ®
te megawalls) © hours)

. Stevens Creek............. ! 2535 12/31/1993 19.000 96,253.000 SC
Total TR o T L o et B 57 ’ . 771000 2,366,466.379

Idaho (16):
\daho Power Company B et T, o A e 3L 2736 2/38/2025 2 686,560.000
Bl il g i 1975 2/28/19%8 75. 517,767.000
C.J. Strike........ WL 2055 11/30/2000
Cascade...... it 284, 1/31/2031
Hells Camyon ...... L L 1/31/2005
Lower Salmon 1 206 12/23/1991
Malad............ ; 1/31/2004
Shashane Falls : 5/31/1993
Swan Falls ... ; 6/30/2010
Twin Falis _... L 6/10/1984
Upper Saimon ; i 5/31/1999 ; 324,
Utah Power & Light Company....................cc. .. e 12/31/1987 . 43,010.000 ID/UT/WY
Gr Cove b 10/01/2001 . 242,176,675
6/30/2000 i 176,149.000
B 7/04/2003 | §2,268.000
The Washington Water Power Company 1/09/2001 I 1,162,261.000 ID/MT/WA

Total s e S TVAR . 151 e ALY 860 13,617,541.675

Minois (2)
Com

monweaith Edison Company...................... i 2446 12/31/1983 i 11,929.000
South Beloit Water, Gas and Electric Company ... . 2313 12/31/1983 . 6,349.000

(PRI v b~ Sl A R A |, RN S e A . 18.278.000

e cian & Mickigas Elhic Conpany 651 5/31/2000
na igan i 4t o 9

T 519 123111993

Public Service Company of Indiana, Inc....... Markland AN ™ B 2211 4/30/2011

Kentucky (2):
e R R — . 539 23 8/18/1976
Lovisville Gas and Electric Company..........—....... Ohi 89 11/10/2005

Total

Maine (32)
Bangor Hydro-Electric Company..........oocovev.. 2127 12/31/1987
Howland.............. 9/30/2000

2721 /
2666 3/31/1999
2534 12/31/19%0
2710 12/31/1993
2600 12/31/1981
112 12/31/1993
403 12/31/1981
555 12/31/1993
194 5/30/2005
529 12/31/1933
2528 12/31/1981
22 12/31/1983
=4 2612

2252
142
530

519
559
557
322
521
284
2556
2531
325
333
. 329 12/31/1993
Maine Public Service COmPany............coccurecwcer. CHIDOU..... 367 12/31/1983
366 6/30/1992 ......
Squa Pan...... 368 12/31/1990 500 1,493.000
Rumiord Falls Power Company.................... ; 333 12/31/1993 6 285,335.000

(7 P e e bt .| T S R et . 1,917,185.258

Maryland (2):
Pennsyivania Electric Company E, ; . 2310 12/31/1993 19.200 26,628.000
Susquehanna Electric Company ............. Conowingo. = 405 9/01/2014 ; 1,738,785.000 Wholesale

Total Lk . 1,765,413.000

Massachusetts (6)
Holyoke Water Power Company. 2004 8/31/1598 L 153, 559.278
New England Power Company.... Deerfield River ... 212303 12/31/1993 ! 33,234.000
: 2669 3/31/2020 . 308,689,000
Western Massachusetts Electict Company......... L ] 234 12/31/1993 . 16,084.500 MA
8 2485 4/31/2018 , 148,488,990
1889 4/30/2018 . 269,299.700

Total....... el L R U R A 929,355.458

8543382553

Mickigan (33)
gl.m Power COMPANY............couideiesiosecrecsissens 4 2419 12/31/1993 ; 669.954

‘ s:sﬁ; 12/31/1993 g ;;gg?ﬂsg

{ 785 . 13,290.000

2450 i 28,117,100
2468 12/31/1993 | 43,932.000
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Instatied
License Generation
State  and company * Project name 2 mﬂo s capacity v
date * hours) ¥

(
megawatts)

Five Channels............ i 2453 12/31/1983

o R . 2436 12/31/1993

i el S
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6/30/2019
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12/31/1993

12/31/1993

T e e o DO B l}'g}ﬁ%

na an Tic Company ... = = AR
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Minnesota (8)
Minnesota 8/24/2003
12/31/1993
11/1597
12/31/1993
12/31/1993
12/31/1993
: 10/31/2003 ! 2
Northern States Power Company ... ... b 12/31/2000 X 181,421,000 MN/ND/SD

Missouri (3)
The EIFEDKE District Electric Cwman\r : = gﬁy%ﬁ 16.000 ! ﬁﬁ{#ﬂ
Union Electric Company..... ! Cbage ok _ ./
21 6/30/2010

Total._.

Imw’;aw(ﬁj & Power Cmpany Lake Creek 2594 11/30/2011
tana Light
. 6/30/1988

31 78 855.000
6,348.000
1,100,750.810
16,663.179 Missoula,
2,253,420.3%0 Cascade, Gallatin, Lewis & Clark, Madison,
43475.240 Stilhwater.
319,899.000

31,654.000  CA/ID/MT/OR/WA/WY
1,783,371.000  ID/MT/WA

5.584.436.609
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Tl X
New Hampshire (8):
New England Power
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; License Instaed  Goneration
State * and company * Project name 3 License mﬂ" fm {m‘"‘
megawilts) ®

SER00 M & i ot sattssisiss 12/31/1993
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State * and company 2 Project name 2 Lﬁ?‘

Virginia (9):
Appatachian Power Company..... o 12/31/1993
Claytor.... 739 6/30/2011
3/31/2010

|
{

12/31/1993

Reusens 12/31/1993

The Polomac Edison Company_........ ... e g 12/31/1993
Shenandoah 12/31/1993

: 1 f 12/31/1993
Virginia Electric and Power Company.. L 6/16/2008

gt

12/31/1993

FreepER

i

8/01/2007

West Virginia (7):
I;‘::ﬂ Valley Power Company *® .. - : 1/31/2014

HIEI

i ; 14,139.000
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22 Project also located in Oregon. Installed capacity and generation are for idaho and Oregon

3 Rebcense apphcation filed as of May 3, 1983

24 Reservoir on!

25 Energy Information Administration, Form 759 (1983)

26 Energy Information Administration, Form 759 (1983)

27 Project also located in Vermont, Installed capacity and generation are for Massachusetts and Vermont.

2% Jointty-owned with The Connecticul Light and Power Company. Installed capacity and generation are for both companies.

9 Jointly-owned with The Detrot Edison Company (49%). Installed capacity and generation are for both companies.

30 Energy Information Administration, Form 759 (1983)

1 Energy Information Administration, Form 759 (1983)

32 Relicense apphcation filed as of May 3, 1983 Competing application filed by Salish and Kootenai tribes as License No. 2776.

33 Progect also located in Vermont, Installed capacity and generation are for New Hampshire and \fe«mnt

34 Progect also located in Vermont. Instalied mao? and peneration are for New Hampshire and Vermon!

3% Jointly-owned with Beebee Isiand Corporation (17.2%). Installed capacity and generation are for !aagara Mohawk Power Corporation only.

3% Energy Information Administration, Form 759 (1983)

a7 Relicense application filed as of May 3, 1983

2* Progect also located i South Carolina. Installed capacity and generation are for Morth Carolina and South Carolina.

3% Project also kocated in California. See California for mmlhd capacity and generation for California and Oregon,

40 Jointly-licensed with Crown Zellerbach and Publishers Paper Company. Installed capacity anﬂ[fmmlm are for Porfland General Electric Company only

41 Project also located in Idaho. See kaho for installed capacity and generation for idaho and

2 Joinlly-owned with Pennsylvania Electrz Company (20%). Instalied capacity and generation are fﬂf both companies,

43 According 1o Pennsylvania Power & Light Commﬂgmthe mgmal l-:ense listed the expiration date as 9/1/2004 in emor.

44 Jointly-owned by Baltimore Gas and Elec:nr. and Pennsylvana Power & Light Company.

5 Project also located in North Carolina. See North Carolina for installed capacity and generation for North Carolina and South Carolina.

4* Relicense application filed as of May 3, 1983

47 Application 1o delete filed on 5.’13!!9?5

4* Relicense application filed as of May 3, 1983, Competing application filed by Consortium of B Cities and Districts

4% Relicense apphcation filed as of May 3, 1983. Competing application filed 7/19/1974 by City of Bountiful as bcense No. 2747

50 Project aiso located in Massachusetts. See Massachusetts for installed capacity and generation for nd Vermont

1 Project also located in New Hampshire. See New Hampshire for installed capacity and generation !u New Hamusnue and Vermont.

2 Project also located in New Hampshire. See New Hampshire for installed capacity and generation for New Hampshire and Vermont.

3 Energy Information Administration, Form 759 (1983)

4 Energy Information Adminsstration, Form 759 (1983).

% Engrgy Information Administration, Form 759 (1983)

s¢ Energy Information Administration, Form 759 (1983)

*7 Relicense apphcation filed 4/26/1976. Competing apphication fied by Clark-Cowiitz Joint Operating Agency.

8 Subsifiary of Appalachian Power Conmn;

s* Energy Information Administration, Form 759 (1983)

0 Energy Information Administration, Form 753 (1983)

®+ Energy Information Admimstration, Form 759 (1983)

©2 Energy Information Administration, Form 753 (1983)

3 Energy Information Administration, Form 759 (1983)

o+ Energy Information Admimistration, Form 759 (1983)

&5 Energy Informafion Administration, Form 759 (1983)

©¢ Energy Information Administration, Form 759 (1983)

a7 | generation for Wisconsin Pm and lughl Company License No. 2346 (Janesville-Monleray)

o Generation included with Wisconsin ight Company License No. 2347 Uaiuvﬂe-&nll ).

9 Reficense application filed ]l’SIIE?E Competing application filed by Shawano Municipal Utifities

'“Mmuﬁm hledasnl Hay! 1983

! Competing filed Public Power Ing System

L Jomﬂywm\t by Wisconsin and Light Company and Wisconsin Public Service Corporation

Note —Tolal instalied capacity (nameplate, megawatts), 21,994 318; total gemtmwmn;qsmn -hours), 90,398, IGD 971: total number of States (tofal represents the number of States |
companies (lotal includes imvestor-owned electric utilities which -gwn and number of nmgecls {projects Jocaled in more than 1 State (6)
(within parentheses by each Stale name) will not equal total number nf projects}, 3 ; total number of u‘nncts subject to relicensing through 1993, 177.

JANUARY 1885.

TABLE 1.—NUMBER OF CUSTOMERS OF INVESTOR-OWNED UTILITIES HAVING PROJECTS CURRENTLY BEING SOUGHT BY MUNICIPALITIES AND NUMBER OF ELECTRIC CUSTOMERS OF
COMPETING MUNICIPALITIES

State/Utility i X utility Competing municipality
customers

ifornia
Pacific Gas and Electric Co

i

78
if‘giz

Southern California Edison Co..
Utah: Utah Power & Light Co....
Washington: Pacific Power & Light Co...

Wisconsin
Wisconsin Power & U;ln Co

i

ity ol Bountiful ..
650,418 Clark-Cowiitz Joini Operating Agency
e I i nn . 305,661 Shawano | Utilities........cveecee
Wisconsin Public Sennce G0 .. . v L 293,005 \\ﬁssc;:{sin’ Power  Incorpora
lem.

8,647,282 954,918

g;_

* Total system customers taken from “Catalogue of Investor-Owned Electric Utility Companies,” 24th Ed., Published 1984, (EEI).
= “Directory of Electric Utilities,” 1984-85 (McGraw-Hill)
278 municipalities.

JANUARY 1985.

TABLE 2.—ANNUAL FUEL COSTS FOR EQUIVALENT GENERATION

State,/Utility Project

Calitornia
Pacific Gas & Electric Co . Mokelumne, No. 137 sl o 15281 $104,367,092 Oty of Santa Clara.
Phoenix, No. 1061...... = A 16.1 1,099,592 Tuolumne Regional Water District.
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TABLE 2.—ANNUAL FUEL COSTS FOR EQUIVALENT GENERATION—Continued

State/Utility

Project

Southern Calfornia Edison Co
Utah: Utah Power & Light Co...

Washington: Pacific Power & Light Co

Wisconsin
Wesconsn Power & Light ..o L
Wisconsin Public Senvice Co

'Pederal [netgy Re, m'y(}ﬂnnussmn Form 1 (1983).

= Annual fuel costs for

Rock: Creek/Cresta, No. 1962 ...
Haas-Kings River, No. 1988....
Poole, No. 1388.....

.. Merwin, No. 935 ...

. Shawano, No: 710..................
. Grandfather Falls, No. 1966

1983
capacity !
(nameplate}

(MW

1983
ation *
{kWh) (in
milfions)

1.410.3
1,394.2
461
676
517
141
6474

49
125.7

Annual fuel cost
for equivalent
jpeneration *

96,321,551

Competitor

Consortivm of 15 cifies and districts.

Consorfium of 17 cities and drstricts.

City of Vernon

June Lake Public District

Consartium of etghl cities and districts.

Cety of Bounti

5863142 Clark-Cowiitz Jum Operating Agency.
16,097

2,560,781

Shawano Municipal Utilities.
Wisconsin Public Power Incorporated System. 2

53122

307,883,124

or equivalent generation are expressed in 1983 dollars and are determined by using 1983 compal

Calculations were made using the formula shown in Appendix A. Company-specific fuel cost figures as shown in “The Cnst

3 78 mumicipalities.

JANUARY 1985.
AFPPENDICES
APPENDIX A

Average annual hydro generation can be
expressed in terms of the cost of “equiva-
lent barrels of oil."" The national average
transformation number of 576 kWh per
barrel of oil can be used with company-spe-
cific oil costs per barrel.

Step 1: 148,452 (avg. Btu per gal of oil) x
42 gal. per bbl = 6,234,984 Btu per bbl -+
10,831 (avg. Btu per kWh) = 576 kWh per
bbl.

Step 2: The utility's 1983 hydro genera-
tion = 576 KWh/bbl oil x the utility's cost
per bbl = equivalent oil fuel savings.

A comparable calculation can be made
using coal. The national average transfor-
mation number of 2,015 KkWh per ton of coal
can be used with company-specific coal costs
per ton.

Step 1: 10,517 (avg. Btu per 1b. coal) x
2,000 1b. per ton = 21,034,000 Btu per ton
coal = 10,438 (avg. Btu per kWh) = 2,015
kWh per ton.

Step 2: The utility’s 1983 hydro genera-
tion = 2,015 kWh/ton coal x the utility's
cost per ton = equivalent coal fuel savings.

The source for the figures in each Step 1
of the above calculations is the EEI 1983
Statistics of Fuel Used to Generate Electric-
ity by the Electric Utility Industry.

The source for the company-specific deliv-
ered price per barrel of oil and ton of coal is
The Cost and Quality of Fuels for Electric
Utility Plants (DOE/EIA-0191, 1983).

JANUARY 1985.

ArPPENDIX B.—1983 eleclric customers served
by investor-owned utilities and municipal
utilities '

New England:

Maine:
Investor
Municipal

New Hampshire:
Investor
Municipal

Vermont:
Investor
Municipal

Customers
522,087
12,867

384,772
8,869

193,592
39,099

2,006,639
295,879

Investor..

383,272
Municipal. 3,065
Connecticut
Investor
Municipal
Middle Atlantic:
New York:
Investor

Municipal

1,222,059
56,143

6,438,047
137,011

New Jersey:
Investor
Muniecipal

Pennsylvania:
Investor

replacement fuel; the caiculations do nol take into account future fuel costs o normalized water condifions.

mm Fuels for Electric Uty Plants.”

2,888,909

4,572,198

Municipal
East North Centr
Ohio:
Investor

69,926

3,865,780

275,436

(DOE/EIA-091, 1983) are used.

South Carolina:
Investor
Municipal

847,487
181,732

1,405,499
238,217

3,987,866
762,502

East South Central:

Investor

Municipal
Ilinois:

Investor

1,720,438
210,131

4,180,773

Municipal
Michigan:
Investor

176,868
3,337,544

Municipal
Wisconsin:
Investor

235,014
1,702,251

Municipal
West North Central:

Minnesota:
Investor

187,768

Kentucky:
Investor
Municipal

Tennessee:
Investor
Municipal

Alabama:
Investor
Municipal

Mississippi:
Investor
Municipal

881,047
168,981

34,858
1,450,876

1,015,074
327,708

483,155
112,402

West South Central:

1,067,272

Municipal
Iowa:
Investor

260,716
927,897

Municipal
Missouri:
Investor

175,717
1,449,382

Municipal....
North Dakota:
Invesu;;r

295,296
193,082

South Dakota:

Municipal
Nebraska:
Investor

166,069
41,648

Muniecipal

734,777

Kansas:
Investor

714,798

Municipal
South Atlantic:
Delaware:
Investor

231,846

187,092

Municipal
Maryland:
Investor

37,047
1,479,709

Municipal

District of Columbia:

Investor

203,276

Municipal

Virginia:
Investor
Municipal

West Virginia:
Investor

1,814,936
109,037

810,469

Municipal...
North Carolina:
Investor

3,485

1,796,450

Municipal

369,247

Arkansas:
Investor
Municipal

Louisiana:
Investor
Municipal

Oklahoma:
Investor

647,120
109,023

1,350,982
124,197

1,027,795
164,601

Investor
Municipal

4,718,373
919,325

Mountain:

Montana:
Investor
Municipal

Idaho:
Investor
Muniecipal..

Wyoming:
Investor
Municipal

Colorado:
Investor
Municipal..

New Mexico:
Investor
Municipal

Arizona:
Investor
Municipal

Utah:
Investor
Municipal

Nevada:

288,571

366,117
32,591

155,574
20,074

931,842
239,792

400,116
51,602

715,327
409,596

427,220
107,777

370,395
12,851
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Pacific: Municipal 2,284,030
Washington: Alaska and Hawaii:
Investor 850,110 Alaska:
Municipal.. 1,031,600 Investor....
Oregon: Municipal. 43,158
942,486 Hawaii:
Municipal..... 171,526 Investor 319,449
California: Municipal
Investor 7,839,316 Total: Investor customers 74,247,765

Total: Municipal customers.... 13,013,509
! Directory of Electric Utilities, 1984-1885
(McGraw-Hill) for icipals. The icipals also
include public power districts and state projects.
Rural electric cooperatives which are not consid-
ered “municipalities” under Part I of the Federal
Power Act are not included in the municipal fig-
ures. The Statistical Yearbook of the Electric Utili-
ty Industry, 1983, for the investor-owned utilities.

NONPUBLIC HYDROELECTRIC PROJECTS LICENSED BY FEDERAL ENERGY REGULATORY COMMISSION, JANUARY 1985

[Excludes efectric utiities]

License
License No.  expiration
date

10/04/2005

620
1432 10/26/1988

ner, Gearge & Fenster, James P

4641 773172031

Mathews, & Smith, Peter .

3017 6/30/2030

12/31/19%4

.. Lincoln National Lfe 115, €0
Pheips Dodge Corp ...

12/31/2012

4/30/2010

6/21/2000
1/31/2003

Total

GA(2).

12/31/1993

9/30/2001

Total........

D (4)

12/31/2004

i

IL (1)

4/10/2004

[ 1 {f
i

i

K 3) esseinsennre BOWEESOCK Mils. and Power Co....................

12/31/1987

Total

ME (25). .. Augusts Dev. Corp...

|

Diamond Inter. Corp.

-

389 12/31/1993
/3172002

-

Georgia Pacific Corp ..
e EREE

!!3?.?2@0

‘giii

8/31/2000
3/01/2016

Great Northern Paper Co

12/31/1993

hl
=

4/30/2000
12/31/1987

i)

do

Intecnational Pager Ca....

12/31/1983

Kennebec Water Power Co___

Madison Paper Industries.................

9/30/1999
12/31/1993
4/30/2004

do

o =S

i
12/31/1993

it

L

s P

3

7310 R R -

1]

o
L
888

302 12/31/1993

10/01/1999

1
_& i

1

i |

5B
EE

:

;
i

1
a
i

=
=

s
==

if
i

12/31/1993
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NONPUBLIC HYDROELECTRIC PROJECTS LICENSED BY FEDERAL ENERGY REGULATORY COMMISSION, JANUARY 1985—Continued
[Excludes electric utilities]

State !

12/31/1993
6/30/1993
12/31/19%0

12/31/1993

6/06/2003
12/31/1993
12/31/1993

9/30/1991

12/31/1993
12/31/1993
12/31/1993
12/31/1993
12/31/1983
12/31/1993

12/31/1987
6/30/2021
12/31/1993
12/31/1988
531

2012
12/31/1993
4/30/2000

6/30/2022
12/31/1993
4/30/2008

6/29/199%
12/31/2004

6/30/2021
12/31/2022

12/31/1987
1/31/2012
9/30/2001

2/28/2005

12/31/19%0

12/31/1993

6/01/2020

1731/2002
10/31/2002

12/31/1987

12/31/1993

6/30/2000
12/31/1993

= |SS8888

e Y 0 e s

&|z888. FiEEs

-
f=

~5|8
518(zl2l3.

e
B

883888
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NONPUBLIC HYDROELECTRIC PROJECTS LICENSED BY FEDERAL ENERGY REGULATORY COMMISSION, JANUARY 1985—Continued

State

[Excludes electric utilities]

Instafied

capacty
epration e
ae (G

License No.

Iemanawh Pﬂw[;t & Pulp Co

Whmn George A Fane-r Co..
Wis. 3Iley Improvement Co

Total

S LN —
.:‘ulscmld.

.. Wisconsin Valiey ...

9 1/31/199 290
212 1/31/1993 3640
2352 10/3171988 250
2113 7/31/1993 0

29,843

1 Su1e mgnahons represen! the state in which the project is Jocated. Numbers within (he parentheses represent the total number of projects located within the state.
2 Project is also located in Wisconsin. Installed capacity i for Michigan and Wisconsin

3 Existing capacity being laken out of service
4 Jountly-owned with Portland General Electric and Publishers Paper.
® Project s also located in Michigan. See Michigan for installed capacity

Mote.—Total Installed Capacity (Mamepiate, Kilowaits): 1,048,579; Total Number of States; 25: Tolal Number of Projects (Projects located in more than one state are counled once): 117; Total Number of Projects Subject 1o Relicensing

Through 1993 (Projects localed in more than one state are counted once): 60
Source: Federal Energy Regulatory Commission, s of March 31, 1984

RURAL ELECTRIC COOPERATIVE HYDROELECTRIC PROJECTS

State *

Rural Electric Cooperative 2

Project Name 3

Chugach ECI

4/30/2005

N ey S g

... Colorado-Ute Elecric Assoc., Inc

Fall River Rural Electric Coop

Sho-Me Power Corp

Garkane Power Association, inc. o
Moon Lake Electric Association, I ....................

Total

Wi (2) 1 Dat Power Coop...
Omn”::w lectric Coop......

Total
WY (2)

Total

Lower Valley Power & Light Co. .

4/30/2007
531008

6/30/2010
4/12/2010

8/31/2023

12/31/1993

4/30/2007
6/30/1380
3/31/1993

2/28/2001
2/28/2000

2032 9/30/1999

1651  11/30/1992

' State designations represent the state in which the project is located. Numbers within the parentheses represenl the number n| prqecls located within the state

* Rural electnc cooperative with hydroelectric projects Im;w by the Federal Energy Regulatory Commission as of March 31, |

2 Federal Energy Regulatory Commission as of March 31

* Federal Energy Regulatory Commission as of March 31, 1984
S Federal Energy Regulatory Commission s of March 31, 1984.
® Energy Information Administration, Form 759 (1983)

* Energy Information Administration, Form 759 (1983)

8 Relicense application fied June 30, 1967

Note. —Total Installed Capacity (Nameplate, Kilowatts), 76,745; Total Generation (Megawati-hours), 288,041; Tolal Number of States, 8; Total Number of Cooperatives, 11; Total Number of Projects, 14; Tolal Number of Projects Subject to

Reficensing through 1993, 4@

® Mr. CHAFEE. Mr. President, I am
pleased to join my distinguished col-
league, Senator WALLOP, in sponsoring
the Electric Consumers Protection Act
of 1985. This legislation provides the
much-needed reforms to the Federal
Power Act of 1920.

Under the Federal Power Act of
1920, the Federal Power Commission,
now the Federal Energy Regulatory
Commission, is empowered to issue li-
censes for the construction and oper-
ation of hydroelectric projects on the
Nation’s navigable rivers. By 1993, 177
existing hydroelectric projects will re-
quire relicensing. The act does not
clearly state whether public utilities

have preferential rights to the power
in relicensing.

The Electric Consumers Protection
Act of 1985 eliminates this confusion
by making it clear that the preference
clause of section T of the Federal
Power Act does not apply in the case
of relicensing. This bill insures that
the customers of hydroelectric
projects would continue to receive ben-
efits of low-cost electricity, providing
the existing licensee can meet the
standards embraced in section 10(a) of
the act. Without this amendment, a
hydroelectric project could be trans-
ferred from millions of customers
served by a regulated, investor-owned

utility to the relatively few customers
of a municipality.

This bill also eliminates the poten-
tial injustice of the compensation
clause. Under the current law, the ex-
isting licensee is entitled net invest-
ment plus severance damages from a
successful relicensing  contestant.
Given the age of most facilities, the
net investment value represents quite
a bargain in comparison to a fair
market value. This bill ensures the ex-
isting licensee receives ‘just compen-
sation” if the project is licensed to a
different licensee.
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In the interest of equity, it is impor-
tant to amend the Federal Power Act
as proposed. These amendments will
eliminate confusion surrounding the
preference issue and serve to protect
millions of consumers across the
Nation who are being served by regu-
lated investor-owned utilities.

I hope the Senate can act on this im-
portant measure in the very near
future, and I urge my colleagues to
join in this effort.e@
® Mr. WILSON. Mr. President, I am
pleased to join my colleague from Wy-
oming in sponsoring the Electric Con-
sumers Protection Act of 1985. I ap-
plaud the initiative which Senator
WaLLor has taken in drafting this leg-
islation. I am convinced that the provi-
sions of this bill will, as its title indi-
cates, best protect the interest of the
majority of electric consumers both in
California and throughout the Nation.

In supporting this legislation, I am
joined by literally hundreds of organi-
zations from across the Nation which
recognize the need to clarify ambigu-
ties in the Federal Power Act of 1920.
These ambiguities jeopardize the in-
terests of the vast majority of consum-
ers who receive their power from in-
vestor owned utilities.

The need for this legislation has
been demonstrated by recent decisions
of the Federal Energy Regulatory
Commission, and by continuing litiga-
tion which surrounds this issue. Be-
cause some 177 existing hydroelectric
projects will face relicensing hearings
in the next 10 years, it is clear that
Congress must act and must act now
to clarify its intent on this matter.

Mr. President, the provisions of this
bill are simple. First and foremost it
provides that the Federal Energy Reg-
ulatory Commission shall issue a new
license to the existing licensee upon
application unless the Commission de-
termines that the project will not
meet the standards prescribed in the
1920 act, or the Federal Government
wishes to take over the project pursu-
ant to provisions in section 14 of the
act.

I need not explain to members of
the Energy Committee, and certainly
not to my colleague, the chairman of
the Subcommittee on Public Lands
and Reserved Water, the importance
of preserving capital investments
made by electric utilities. The difficul-
ty of forecasting future energy needs
and facility requirements has been
made even more difficult in the last
decade by rapidly changing energy
prices, new environmental require-
ments, and changing consumption and
production habits.

This legislation attempts to insure
that those utilities which have in the
past assumed the risk of developing
hydroelectric facilities should contin-
ue to benefit, on behalf of their cus-
tomers and stockholders, from these
projects. I can think of no principle
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more fundamental to our free market
system than this.

Mr. Chairman, I do not speak alone
in support of this legislation. I am
joined by members of California
Public Utilities Commission, the U.S.
Chamber of Commerce, the Business
Roundtable, the American Farm
Bureau and the American Association
of Retired Persons among others. The
diversity of interests which have
united behind this legislation is, I be-
lieve clear evidence of the need for its
adoption.

There are, I fully understand, enti-
ties and individuals who oppose this
legislation. I can understand their po-
sition and have read their proposals to
change the 1920 act in ways which
they sincerely believe would strength-
en our relicensing process.

While I am familiar with their posi-
tion, I cannot say that I am in support
of their proposal. I note that they do
attempt to address compensation
issues, which I might add are woefully
in need of attention. It leaves in place,
however, the preference which I be-
lieve is really the fundamental gues-
tion before us today.

In weighing the options which have
been presented, it is imperative that
the interests of all consumers be made
primary in our considerations. As the
Oakland Tribune concluded many
months ago in an editorial on this sub-
ject, “if public interest is the best, it
should be clear that keeping electrici-
ty rates low for all northern Califor-
nians better meets the public interest
test.”

Mr. Chairman, the issue at hand is
how best to distribute a resource
whose value has only recently become
fully known to us: inexpensive power.
Because rivers, a public resource are
involved in producing this power, it is
of particular importance that the
greatest number of citizens possible
enjoy the benefits of this resource.
The Electric Consumers Protection
Act achieves this objective, insuring
that the 75 percent of Californians
who are served by investor-owned util-
ities can continue to have access to the
important hydro resources of our
State.

Mr. Chairman, it is my hope that
this legislation will receive the timely
consideration of the Energy Commit-
tee. I sincerely hope that we can soon
report to utility users across the
Nation that this important matter has
been resolved in favor of preserving
service to the greatest number of utili-
ty consumers.@

By Mr. SYMMS:

S. 428. A bill to amend the United
States Housing Act of 1937 to provide
additional homeownership and resi-
dent management opportunities for
families residing in public housing
projects; to the Committee on Bank-
ing, Housing and Urban Affairs.
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HOMESTEAD ACT OF 1985
® Mr. SYMMS. Mr. President, on Sep-
tember 27, 1984, we held the fourth in
a series of hearings on privatization
before the Joint Economic Commit-
tee's Subcommittee on Monetary and
Fiscal Policy.

Privatization is the transfer of the
ownership of assets and, consequently,
the responsibility for supplying goods
and services from the public to the pri-
vate sector of the economy.

At that time we addressed the pri-
vatization of public housing. I was par-
ticularly pleased that Congressman
Kemp was our first witness because
privatization of public housing is not
only a privatization issue, but it is also
a supply-side issue, one that is of im-
portance to the future health of our
Nation's cities.

Government intervention has driven
a wedge between the demand for and
supply of housing in this country. As a
result, these Government policies have
actually worked on the supply side of
the housing market to either destroy
our Nation's housing stock or retard
its growth. Prof. Peter Salins has doc-
umented how these negative supply-
side effects have worked in New York
City. For evidence, allow me to suggest
that you refer to Salins’ book, “The
Ecology of Housing Destruction.”

By privatizing public housing, I be-
lieve we can begin to remove some of
the supply-side impediments to the
provision of housing for the needy.

We began those hearings with Con-
gressman Kemp's analysis of the pri-
vatization option for the United
States, and then heard from Dr.
Stuart Butler, who reviewed how Brit-
ain’s privatization program for public
housing has worked.

I encourage my colleagues and their
staff to look at this testimony, and I
ask unanimous consent that it be
printed in the Recorp, along with the
Heritage Foundation material entitled
“Public Housing: From Tenants to
Homeowners."

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE UrBAN HOMESTEAD AcT oF 1984: A PLAN
FOR TURNING TENANTS INTO HOMEOWNERS
(Testimony before the Joint Economic Com-

mittee by Congressman Jack Kemp, Sep-

tember 27, 1984)

I welcome the opportunity to testify today
on the Urban Homestead Act, a new bill
which I have just introduced along with
some of my colleagues, which extends
homeownership opportunities to thousands
of public housing tenants who yearn to own
their own home. I would like to recognize
the important contributions and efforts in
this regard of Heritage Foundation's Stuart
Butler, American Enterprise Institute's
Cicero Wilson, Bob Woodson of the Center
for Neighborhood Enterprise, Dr. June Q.
Koch, Assistant Secretary for Policy Devel-
opment and Research at HUD, and the
many others who have provided important
assistance and advice on my bill.
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In all our efforts, we have striven to
achieve one major goal: to make the dream
of homeownership a reality for thousands
of public housing tenants—often poor,
black, and on welfare—who don't have a
strong voice in Washington, who feel left
out of our economic system, and who have
often become alienated from our political
system.

We want to let these people know that
their aspirations, their hopes, and their
dreams are our own. That the American
dream of homeownership is not just for the
well-to-do, or even the middle class, but also
for poor people who live in the most blight-
ed areas of our inner cities. They too yearn
for homeownership—a home they can
afford, a home in which to raise a family in
security and independence, a home in which
to take pride while building and improving
for the future and for their children.

Yet today most of the urban poor find it
nearly impossible to own their own home.
Not just because their income is low, inter-
est rates high, and their credit worthiness
doubtful, but also because tenants in gov-
ernment housing projects are not permitted
to purchase their dwellings. We don't want
to eliminate public housing or cripple its ef-
fectiveness. While there certainly are some
bad housing projects, our goal is to enhance
and improve this tremendous national asset
by allowing public housing tenants the op-
portunity to buy their own home.

All of this is not to say that the public
housing is trouble free. Far from it. Public
housing discourages work and saving, raises
numerous barriers to the upward mobility
of tenants, and sometimes has degenerated
into dilapidated and depressing slums.

If a public housing tenant on welfare
takes a job, for example, he faces effective
marginal tax rates over 100%, due not just
to federal, state, and local taxes on his earn-
ings, but also the loss of government sup-
port payments as well. As the tenant's
income increases, his rent would be raised
accordingly. And he could be expelled from
the project if his income rises too much. If a
tenant marries, the additional income of a
spouse may make them ineligible for public
housing.

Tenants have little incentive to conserve
utilities or properly maintain projects, and
public housing authorities have just as little
incentive to upgrade projects or fill vacant
units, since they get paid whether the unit
is vacant or filled. What a tragedy that over
60,000 public housing units lay vacant, while
thousands of the poor are on waiting lists
for an apartment.

I believe that homeownership can lift the
aspirations, hopes, and self-respect of those
in our inner city slums. When people
become homeowners something dramatic
occurs in their attitudes, character, and out-
look. Families acquire new dignity, they
begin to take pride in what they own, and
they become more steadfast and concerned
citizens in the community.

The mere act of homeownership trans-
forms tenants, giving them a new sense of
belonging and self-reliance. Homeownership
encourages stable and intact families, cre-
ates a longer outlook on life and the future,
and gives the poor new reasons to work and
save. Homeownership can help give new life
to the inner city poor by promoting human
dignity, personal achievement, and social
stability.

And in doing so, America itself gains in
strength. Since the beginning of our coun-
try, tenantry has been viewed as unfavor-
able to freedom. The policy of free republics
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was always to multiply homeownership to
increase the love of country, the spirit of in-
dependence, and self-reliance. Abraham Lin-
coln over a century ago endorsed a Home-
stead Act which opened up the Western
frontier to the new immigrants and freed
blacks seeking to own their own home. We
name our bill in honor of Lincoln's Home-
stead Act since we share his objective of
homeownership for all regardless of income,
creed, or race.

Can it be done? Can poor people become
the owners of their own homes? Many say
no, that the economics of the poor preclude
homeownership for all but the middle class.

I believe that many tenants would choose
homeownership, if they were given a choice.
Our inner city poor are our country's most
important untapped resource, We can turn
many of the poor into homeowners, if only
we have the determination and imagination
to make this goal a reality.

We already have tested and demonstrated
examples of successful tenant-management
of public housing like Ms. Kimi Gray of
Kenilworth/Parkside Gardens who modern-
ized a dilapidated project, improved mainte-
nance, and reduced costs to a point where
the project is now self-sustaining. But what
she really did was to lift the spirits and
sights of her tenants. And the results were
dramatic reductions in many social prob-
lems like crime, drug abuse, and vandalism.
She and her tenants deserve to be home-
owWners.

This story is repeated in the charismatic
leadership of other tenant managers, like
Ms. Bertha Gilkey of Cochran Gardens in
St. Louis, or Ms. Bonnie Downs of Iroquois
Homes in Louisville, Kentucky, or Ms. Viney
Reynolds of B.W. Cooper Homes in Louisi-
ana—all of whom have helped turn some of
the worst housing projects into showcase
success stories. These tenants and others
have demonstrated that they can handle
the full responsibilities and privileges of
homeownership.

I am proposing a determined national
effort to build on the efforts and aspirations
of the Kimi Grays and Viney Reynoldes to
make private ownership the next reasonable
and viable step for tenant-managed projects.
We don’'t make homeownership an entitle-
ment program. Giving away housing with-
out requiring any stake by the tenant him-
self would defeat our purpose of promoting
independence and pride among tenants. It
would also be an affront to low and middle
income Americans who must work hard to
afford their own homes.

Our bill puts homeownership in striking
distance for deserving tenants who have
demonstrated that they can handle the re-
sponsibilities and costs of homeownership.

The premises and details of our plan,
which is only a beginning step, would pro-
ceed along the following line: First, tenants
would form a tenant association; second,
they would be trained and educated to effi-
ciently manage their projects; third, they
could buy the project at a discount from
market value after demonstrating that they
could bear the costs and responsibilities of
ownership and project management.

Qur first premise is that tenants them-
selves would show their interest and support
for homeownership by forming a homeown-
ers association with intention to buy. The
homeowners association, not HUD or the
local public housing authority, would initi-
ate and plot the course for eventual conver-
sion of the projects to homeownership. Our
approach does not bypass the housing bu-
reaucracy but neither does it allow public
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housing authorities to arbitrarily block
homeownership.

Our responsibility, however, doesn't end
with putting a “for sale” sign on govern-
ment housing projects. We must go much
farther. My bill envisions a partnership in-
volving labor, business, local housing au-
thorities, civic organizations, foundations,
and especially poor people themselves, to
make the dream of homeownership a reali-
ty. Aspiring homeowners must be trained,
educated, and counseled not just on manag-
ing the responsibilities of home ownership,
but also on job skills, financial management,
and home care maintenance. Is this asking
too much? The experience of tenant-man-
aged projects gives a resounding no.

Public housing projects can also become
the focal point for many self-help efforts
like the Administration’s Job Training Part-
nership Act and its Enterprise Zone legisla-
tion which promote job skills, enterprise,
and new business to greenline distressed
inner cities which too often have been
blacklined against private enterprise and
growth. Local civic groups like Rev. Leon
Sullivan’s Opportunities Industrialization
Center, which has done outstanding work in
training rehabilitation experts from the
ranks of the unskilled, should also be
tapped.

We have already received encouraging
support from real estate associations, life in-
surance firms, foundations, and businesses
ready to contribute training, management
and technical expertise, and even seed cap-
ital. Local governments could provide tax
abatement. In short, our homeownership
initiative is more than just signing papers, it
is an entire urban revitilization strategy
around the inner city family’s most cher-
ished possession: its home.

Our second premise is that public housing
must be sold at large discounts, since obvi-
ously most tenants are quite poor. To help
facilitate what is beyond the means of most
poor, a homeowners association could pur-
chase their dwelling at no more than 25 per-
cent of market value and no down payment.
The public housing authority would “take
back” a mortgage at reasonable rates (no
more than 70 percent of market interest
rates). To bring homeownership into the
reach of even more poor people, tenants
themselves could build equity in their
homes by contributing their own talents
and labor as part of their investment.

Third, to protect all public housing ten-
ants, our bill provides a number of impor-
tant safeguards both for tenants and the
homeowners. Tenants who don't choose to
buy either would continue to rent as now
from the public housing authority or would
receive a housing voucher from the govern-
ment equal to or better than their current
housing assistance. No tenants could ever
lose their home as a consequence of our bill.

To prevent premature or hasty transfer of
ownership, title would be transferred to ten-
ants only after HUD certifies that they and
the homeowners association can afford the
cost and responsibilities of homeownership.
Under our bill, the Department of Housing
and Urban Development must bring the
housing up to decent standards before being
sold and would provide continuing assist-
ance as needed even after conversion to pri-
vate ownership.

Taxpayers also gain from the Urban
Homestead Act. Aside from construction
costs, taxpayers now pay over $3 billion
yearly in operating and modernizing subsi-
dies for public housing, about $2,100 per
unit a year. Many public housing projects
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can achieve economic self-sufficiency and
can operate on a break even basis without
government subsidies. The payoff is not
only reduced government subsidies, but sig-
nificantly higher property values for busi-
nesses and taxpayers in neighborhoods near
public housing projects.

Now, this is a sketchy outline of our plan.
Clearly, this involves a great many issues
and raises a number of problems. But noth-
ing in this plan has not been done before on
a smaller scale and has not been already
tested and tried with success. What is really
new is our strong determination to make
homeownership available to low-income
families in America’s cities. Considering the
greater security and peace of mind, the tre-
mendous boost in morale and dignity, and
the opportunity to rebuild our inner cities,
shouldn’t we be looking at ways to turn ten-
ants into homeowners? There is no more re-
warding investment than helping some of
America's urban poor realize an important
and lasting stake in the American dream.
TESTIMONY BEFORE THE MONETARY AND

F1scAL POLICY SUBCOMMITTEE OF THE JOINT

Economic COMMITTEE, SEPTEMBER 27, 1984

(By Stuart M. Butler, Director of Domestic
Policy Studies, The Heritage Foundation)

My name is Stuart Butler. I am Director
of Domestic Policy Studies at The Heritage
Foundation. The views I put forward are my
own, and should not be taken as represent-
ing any official position of the Foundation.

I have taken a keen interest in the idea of
privatization for some time, and a number
of articles by myself and other authors on
the issue have been published by Heritage
during the last three years. These have
dealt with a wide variety of issues from the
privatization standpoint, including Social
Security, municipal services, bank deposit
insurance, and, most recently, public hous-
ing. My interest in the idea of privatizing
public housing stemmed from the work of
the National Center for Neighborhood En-
terprise, and from the experience of a pri-
vatization model in Britain.

The National Center has examined the
role of neighborhood-based organizations in
service delivery and economic development
within low income communities. The Center
found that when groups are given control of
functions, they can be remarkably success-
ful in bringing down costs and developing
innovative and highly effective methods of
dealing with local problems.

Housing is a case in point. In conjunction
with the Project on Neighborhood Revital-
ization of the American Enterprise Insti-
tute, the National Center has examined the
performance of community-based manage-
ment organizations as operators of public
housing—Kimi Gray, the Resident Manager
of such a corporation in Washington, will be
testifying before the subcommittee tomor-
row. The data concerning these corpora-
tions will be discussed during Ms. Gray's tes-
timony, but the general conclusion is that
dramatic cost reductions can be achieved
once tenants obtain control of their own
destiny. Ownership is the logical next step
after tenant management. Ownership pro-
vides a clear stake in the community—one
that is permanent. The evidence from both
the United States and Britain is that once
low income people acquire ownership rights
over their homes, they take a very different
view towards maintenance, economic im-
provement, and even social problems within
their community.

It is this change in attitudes and commit-
ment that lies at the heart of the privatiza-
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tion strategy. Privatization has nothing to
do with “selling off” valuable federal assets
to private interests: it has everything to do
with using a change of ownership to alter
behavior patterns, thereby stimulating effi-
ciency, innovation, and a determination to
preserve and improve the asset. The propos-
al to encourage homeownership among
public housing tenants is an excellent exam-
ple of this strategy. By providing residents
with an ownership stake in their communi-
ties, the program would enable low income
people to attain the American dream of
home ownership, reduce the burden on the
federal government of excessive operating
costs, and stimulate community efforts to
tackle the social problems that now lead to
falling property values, vandalism and
boarded-up dwellings.

Following is an analysis of the British
“Right to Buy"” program, which has turned
500,000 tenants into homeowners, together
with the framework of a plan for a similar
program in the United States. While there
may be disagreement on the details of such
a homeownership plan, there can be little
doubt that the ownership idea works in low
income neighborhoods. The demonstration
program being developed by HUD is a major
step forward in turning ownership into a re-
ality in such neighborhoods. I hope that
Congress will study that program carefully,
while preparing the legislation necessary to
turn the experiment into a full program.

[From the Heritage Foundation
Backgrounder, June 12, 1984]

PusLic HousiNGg: FrRoM TENANTS TO
HOMEOWNERS
(By Stuart M. Butler, Director of Domestic
Policy Studies)
INTRODUCTION

Public housing projects in the United
States have come to epitomize urban blight.
While this view is exaggerated, it is never-
theless true that public housing represents
one of the great ironies of federal interven-
tion. When the program began in the 1930s,
the assumption was that the projects would
help ameliorate social problems in the cities
by stabilizing communities and the housing
stock. The reverse has been true.

Yet there is evidence, in this country and
abroad, that certain inner city housing ex-
periments can have positive results. They
all have one thing in common—ownership.
Whether the program is homesteading,
where abandoned properties can be brought
for a dollar, or the discounted sale of public
housing to tenants (in Britain), the effect is
the same. When residents acquire an equity
stake in the future of their building, and
hence their neighborhood, they gain incen-
tives to change their behavior from destruc-
tive to constructive and to urge their neigh-
bors to do likewise. And instead of economic
improvement bringing with it the threat of
increased land values and displacement,
equity allows a resident to rise with the
tide—not drown in it.

But, some would argue, the low income of
public housing tenants precludes their be-
coming homeowners. The solution to this
apparent barrier is to recognize that sup-
port for homeownership is entrenched in
the tax codes. Thanks to the mortgage in-
terest deduction, middle- and upper-income
Americans have powerful tax incentives to
become homeowners. This is no accident.
The explicit purpose of the deduction is to
help Americans purchase homes. Yet the
low-income tenant, who pays little or no
income tax, has no such incentive—so he
must pay a far higher after-tax price than
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higher-income citizens buying exactly the
same property.

Congress and the Administration should
recognize this inequity and establish a
“Right to Buy"” homeownership program in
the inner cities, based on the sale of public
housing buildings, at a substantial discount,
to associations of occupying tenants. The
Reagan Administration should establish an
experimental program immediately using
existing law. It should also seek legislation
to permit tenant associations to apply di-
rectly to the Secretary of Housing and
Urban Development (HUD) for permission
to purchase buildings from their local
Public Housing Authority (PHA). The legis-
lation should also allow the Secretary to re-
quire the PHA to provide the tenant group
with & mortgage.

Proponents of such a program would be
blind if they overlooked its political advan-
tages. A similar plan in Britain enabled Con-
servative Margaret Thatcher to make con-
siderable inroads among traditionally Labor-
voting public housing tenants in her land-
slide 1983 reelection. The New York Times
noted after the election that:

As political experts and party strategists
sift through the results of Labor’s crushing
defeat . .. more and more are identifying
the “homeowner mentality"” of voters. . . as
a crucial development.!

An inner city homeownership plan would
extend the idea of owning a home to low-
income Americans. It would help stabilize
the value of public rental stock near tenant-
owned units, and would plant the seeds of
improvement in the nations’s most desolate
neighborhoods. It would be a logical com-
panion to the enterprise zone approach to
inner city development. Like the zone pro-
posal, which seeks to unlock the entrepre-
neurial spirit, the Right to Buy program
would draw on the strengths of residents to
tackle the problems of their own communi-
ty.

THE BRITISH RIGHT TO BUY PROGRAM

During the last five years, over 500,000
dwellings (out of a total public housing
stock of approximately 7 million units) have
been sold to public housing tenants in Brit-
ain under the “Right to Buy” scheme. Wid-
ening homeownership in this way is seen by
the Thatcher government as central to its
objective of reviving neighborhoods and en-
couraging self-improvement.

Stated simply, Britain's Right to Buy pro-
gram allows public housing tenants to pur-
chase their units at a discount on the
market value of up to 60 percent, based on
the length of tenancy.

Eligibility

A tenant obtains the right to buy it if he
or she has been a public housing tenant for
at least two years 2 and the unit is the prin-
cipal home. The tenant can purchase the
unit jointly with up to three other family
members, provided they have been living in
the same unit for at least three months.

Discount

If the tenant has lived in public housing
for three years, the unit can be bought at
the market value less 33 percent. The dis-
count increases by 1 percent for each addi-
tional year as a tenant, up to a maximum 60
percent discount after 30 years as a tenant.?

1 “In Housing Policy, It Seems the Tories Had a
Winner,” The New York Times, June 22, 1983.

* Decreased from three years in legislation passed
in 1983.

3 Prior to the 1983 legislation, the maximum dis-
count was 50 percent after 20 years.
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The period counting toward the discount
need not have been spent in the same unit,
or even within the jurisdiction of the same
housing authority. The valuation, upon
which the discounted price is based, is calcu-
lated by the housing authority. If the
tenant disagrees with that valuation, he can
appeal to the District Valuer, an independ-
ent official whose decision is legally binding
on both parties.
Finance

The purchaser has three options in raising
the money to pay for the house.

(a) The tenant can obtain a mortgage
from a savings and loan association. Ap-
proximately half of all public housing sales
are financed in this way.

(b) The tenant has the legal right to a
mortgage from the local housing authority.
Basically the loan amount is limited to 2%
times the annual income of the purchaser,
plus 1 times the annual income of any other
family members assisting in the purchase.
For purchasers over 60 years of age, the
multiple is lower.

(c) The tenant may buy the unit in stages.
After buying at least 50 percent of the unit,
with the usual discount according to length
of tenancy, he can obtain full ownership by
purchasing increments of 12% percent. The
tenant continues to pay rent on the portion
still owned by the housing authority.

Like the purchaser of privately built hous-
ing, the public housing tenant-buyer can
deduct mortgage interest payments from
taxable income. The trouble has been that,
if the low-income purchaser pays little or no
income tax, the mortgage deduction is prac-
tically worthless. Since April 1983, however,
a low-income buyer in Britain has been able
to utilize the Mortgage Interest Relief at
Source Program. Under this, he can obtain a
cash subsidy equal to the tax relief to which
he is entitled (at the 30 percent lowest
bracket), less the amount he can actually
deduct from his tax bill—in effect a refund-
able mortgage deduction.

Value recapture

A tenant-buyer cannot buy his unit one
day with a 60 percent discount, sell it the
next at the full market rate, and walk away
with the difference. If the unit is sold
within one year of the initial purchase, 100
percent of the discount must be repaid. This
repayment requirement falls by 20 percent
each year until, after five years, the unit
can be resold without the repayment of any
portion of the discount.

ANALYSIS OF THE BRITISH EXPERIENCE

The British program of public housing
sales has been highly popular and had pro-
found effects on many neighborhoods, As
the program’s proponents expected, signs of
home improvement activity, close attention
to maintenance, and resident involvement in
neighborhood issues have become evident in
communities where tenants are buying. The
reason for this is simple, says Conservative
Councilwoman Hazel Weiberg, “ownership
gives them a greater stake in the communi-
ty."

Distribution of housing and sales

Approximately one-third of all housing in
Britain is publicly owned rental accommoda-
tion. This is above the average for Western
Europe, and far above the 1.5 percent in the
U.S. In addition, the mean income of fami-
lies in British public housing is not far

4 “New Law Transforms Britain Into a Nation of
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below that of owner-occupying families, and
it is a shade higher than families in private
rental units. One reason for this is that
local housing authorities cannot evict ten-
ants whose incomes rise above the initial
threshold for their unit. Moreover, the right
of tenancy in a public housing unit in Brit-
ain can be passed on to an heir who has
lived with the tenant. British public housing
structures also differ from those found in
American cities. While there are many ex-
amples of blighted high-rise properties,
more typical is the well-built duplex or four-
unit walk-up in a reasonably stable neigh-
borhood.

The sales of British public housing reflect
these characteristics. Data for 1982, for in-
stance, indicate that the average income of
tenant purchasers was only 16 percent lower
than that of all first-time house buyers in
Britain, and 96 percent of public units sold
were town houses, duplexes, or detached
houses (only 4 percent were apartments).
Nevertheless, sales were more common
among lower-income public housing tenants
than is usual for first time buyers. Forty-
seven percent of public housing purchasers
earned less than $10,000 a year (34 percent
for all first-time buyers), and 14 percent
earned less than $7,000 (9 percent general-
1y).* Not surprisingly, in view of the dis-
count based on length of tenancy, the aver-
age age of the tenant-buyer (43 years) was
significantly above the average for first-
time buyers (31).

Multi-unit buildings

The data indicate that the bulk of public
housing sales in Britain have constituted
purchases of fairly desirable types of hous-
ing to tenants who would not be classified as
very poor. So American policymakers should
not assume that the typical Right to Buy
sale involves a welfare mother buying her
high-rise apartment.

Indeed, it is the high-rise apartment that
has been the most difficult for local au-
thorities to sell to tenants. British officials
are quick to point out, however, that a high
proportion of Britain's multifamily urban
public housing was built after the Second
World War with poor material and designs.
Inadequate durability and structural prob-
lems make these units very unattractive for
purchase, even at low prices. Would-be
buyers in such buildings are inclined to
remain on the waiting list for a more desira-
ble property (using the waiting time toward
a larger discount).

A second key factor is the unfamiliarity of
the British with mechanism such as tenant
management or cooperative ownership.
Tenant management is almost unknown in
Britain, and cooperative ownership is rare.
Consequently, say British officials, tenants
have a strong resistance to the only forms
of purchase and organization that are prac-
tical for low-income people in multifamily
buildings. Even when a tenant buys his
home in a 4-unit walk-up, the local author-
ity usually retains the responsibility for the
common areas and general maintenance
(with a service fee), rather than have the
owners accept this responsibility.

Lessons of the British model

Despite such differences between the U.K.
and U.8S. situations, the British program
contains important lessons for a workable
approach on this side of the Atlantic.

The first is that a discount based on
length of tenancy is a powerful stimulus
and a means of favoring the most stable ten-

Homeowners,” Wall Street Journal, Sep 14,
1983.

* Assuming one pound = $1.40.
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ants. Initial fears that the discounts would
provoke anger among working class buyers
of private homes (who enjoy no such dis-
count) proved groundless. The discount
strategy has enabled many long established
tenants to become even firmer anchors in
the community.

A second lesson is that the resale value re-
capture mechanism is an important ingredi-
ent of the British program. It discourages
rapid resale—which would undermine the
otherwise stabilizing features of the pro-
gram. On the other hand, the prospect of
capital gain is important to a purchaser. In
neighborhoods where market prices are not
rising, or even falling, the sliding scale re-
capture provision in Britain allows for a po-
tential capital gain within a reasonably
short time.

The third lesson is that an American ver-
sion of the British plan would have to over-
come the problem of selling apartments to
low-income tenants. Given the familiarity of
Americans with cooperative ownership, this
should present fewer problems than it has
in Britain. Nevertheless, the high concen-
tration of low-income people in American
public housing would require more creative
financing arrangements than are typical in
Britain.

A PROGRAM FOR THE UNITED STATES

Since 1949, Congress has targeted the
public housing program increasingly toward
lower-income and welfare families, rather
than those with modest incomes. Unlike
Britain, therefore, the family income of a
typical American public housing tenant is
well below the national median—posing
problems for any sales policy. Legislation
does give a Public Housing Authority (PHA)
in the United States the power to sell a “low
income project to its lower income tenants.”
The sale price is usually based on the por-
tion of the original development cost still
outstanding—not the current market value.
%osdlscount.ed sales are permissible in the

This and other legislation have led to a
number of home ownership programs for
low-income tenants. The Turnkey III pro-
gram, begun in 1968 and terminated in 1973,
used the PHA framework to develop hous-
ing projects for sale, on a lease-purchase
basis, to groups of public housing tenants
with sufficient incomes to permit a sale
without continued operating subsidies. The
price was based on the total original devel-
opment costs, and if the buyer were to resell
the unit within five years of receiving full
title, the PHA was entitled to recapture the
capital gain according to a sliding scale. A
requirement for success was the ability of
the buyer to undertake basic maintenance
and to accept the financial and other obliga-
tions of ownership.

Similar problems arose with the Section
235 Homeownership Program, another
major federal initiative to encourage low-
income homeownership through the sale of
new or extensively rehabilitated units. The
income problem was compounded in the
case of Section 235 by the low (3 percent)
down payment requirement—which could be
in the form of “sweat equity"” (that is, pro-
vided in the form of on-site work rather
than cash). This meant that the loan-to-
value ratio could easily come to exceed 100
percent in an unstable neighborhood—en-
couraging others to abandon their proper-
ties at the first need for substantial mainte-
nance outlays.

The most extensive and perhaps most in-
teresting low-income ownership program,
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however, has been the Indian Mutual Help
Ownership Opportunity Program, which
constitutes 61 percent of HUD assistance in
Indian areas. Families or tribes must make a
down payment contribution of at least
£1,500 toward each unit, in the form of
cash, land, or work. The resident can ac-
quire title to the unit, generally after 25
years, through a lease-purchase plan that
allows equity to be built up gradually. The
program has been very popular and effec-
tive, covering over 30,000 units.

Mutual housing associations (MHAS), as a
homeownership vehicle for public housing
tenants, have attracted considerable atten-
tion in recent years. Proposals are now
being formulated in Paterson, New Jersey,
for example, which would use the model to
transfer 242 public housing units into
tenant ownership. The title of the building
first would be transferred to a mutual hous-
ing association made up of residents. This
MHA would be affiliated to a citywide MHA
with a board of directors drawn from city
officials and local organizations. This city-
wide MHA could enlist support and provide
technical assistance for would-be buyers,
thereby improving the chances of successful
ownership by individuals, who would be able
to purchase title from the MHA.

THE PRINCIPLES OF A NEW OWNERSHIP
INITIATIVE

Drawing on British and American experi-
ence in encouraging ownership among low-
income tenants, principles for a successful
homeownership program for public housing
tenants emerge. Among them:

Discounts and equily

It is clear from the problems associated
with section 235, and in contrast, the suc-
cess of the British approach, that buyers
must feel they have sufficient stake in their
homes to justify expenditures on mainte-
nance. Discounting the price (giving the
prospect of a substantial capital gain) would
provide that stake indirectly but effectively:
a token down payment does not.

Current law permits HUD to sell to a resi-
dent tenant at a discount with the federal
government paying off part or all of the ex-
isting capital debt. Similarly, units can be
modernized without the tenant-buyer being
required to pay the cost of modernization.

A subsidy to buyers

Some critics of discounted sales to low-
income buyers charge that this constitutes
an unfair valuable subsidy to the buyer.
These critics overlook the mortgage deduc-
tion available to middle- and upper-income
buyers—which is of little value to low
income buyers. If the purpose of Treasury
assistance is to help home-buyers, then a
price discount on public housing would be a
rational and equitable device to help low-
income buyers. Depending on the discount
chosen and the tax savings (if any) usable
by purchase, a case could also be made—
again on equity grounds—for some interest
relief for low-income buyers. It would be
reasonable for the interest payable on PHA-
provided mortgages to be reduced by an
amount at least equal to the lowest margin-
al federal tax rate.

Netting for other subsidies

Subsidy calculations should also be adjust-
ed for the subsidies to other groups already
included in the cost of public housing.
American Enterprise Institute scholar John
Weicher notes that studies suggest that new
public housing units cost about 25 percent
more than comparable private housing. The
major reasons for this are the high tax reve-
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nue costs associated with tax-exempt fi-
nancing often used in such projects (a subsi-
dy to higher-income investors) and high
construction costs due to the application of
the Davis-Bacon Act (a subsidy to construc-
tion workers).® There seems little justice in
forcing low-income homebuyers to cover the
capital cost of a subsidy to Americans earn-
ing well above their income. The cash basis
for any calculation of purchase price, there-
fore, should net out such subsidies.
Developing homeowner attitudes

A major problem associated with low-
income buyers, even if financing can be ar-
ranged, is that they often lack the mainte-
nance and accounting skills needed for
homeownership. On the other hand, some
remarkable successes have been achieved
with tenant management associations as ve-
hicles to encourage sound maintenance
techniques—especially when cash incentives
were utilized. As head of Newark’'s public
housing in the 1970s, for instance, Tom
Massaro sought to cut costs by inviting ten-
ants to take over many responsibilities. For
every dollar this saved the city, the tenants
were allowed a portion to finance communi-
ty activities. The result: vandalism and utili-
ty costs plummeted and tenants acquired
useful maintenance skills. 0y s

Another tenant management association
in Kenilworth Courts, Washington, D.C.,
has achieved dramatic cost reductions by
training its own tenants in management and
maintenance skills. A preliminary study by
the American Enterprise Institute's Neigh-
borhood Revitalization Project found that
within one year of the 1982 turnover to
tenant management, administrative costs
were cut by 63 percent, and maintenance
(the major outlay) by 26 percent. In addi-
tion, rental income was increased signifi-
cantly, thanks to improved collection and
reduced vacancy rates, such that the project
began to run a healthy operating surplus.

Success as a tenant management associa-
tion could be a sensible prerequisite to apply
to a group of public housing tenants wishing
to purchase as a cooperative. An alternative
requirement would be the creation of a pri-
vate Mutual Housing Association, as that
suggested in Patterson, New Jersey, to pro-
vide management assistance and training to
achieve operating cost reductions. The ten-
ants would be members of this association,
which could foster cooperative or any other
suitable form of tenant ownership. Another
equity-building approach would be for the
tenants to enter into a lease-purchase agree-
ment. The operating subsidy would then be
capped, and savings achieved by the tenants
would be accumulated as equity shares until
the full purchase could be accomplished,
whereupon title would be transferred.

The savings achievable through tenant
management is critical both to the success
of any ownership plan and to the number of
tenants that could hope to utilize it. Most
studies of the potential for ownership
among public housing tenants suggest that
it is very small. But these calculations
ignore the substantial reductions in cost
that can be achieved—If tenants have an in-
centive—and thus grossly underestimate the
possibilities of ownership.

A PUBLIC HOUSING HOMEOWNERSHIP PROGRAM

The Administration, utilizing existing law
and with the agreement and cooperation of
communities and PHAs, should experiment
with a homeowner program for public hous-

s John C. Weicher, Housing (Washington, D.C.:
American Enterprise Institute, 1980), p. 59.
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ing tenants. The President should make it
clear that the objective is not to raise
income but to promote ownership in poor
communities. Special buildings for the el-
derly or the handicapped should be ex-
cluded from the program, so that the
number of such units available for rent
would not be reduced.

In addition, Congress should enact a
“Public Tenants Right to Buy Program.”
The measure should give groups of tenants
the right to be included in the homeowner-
ship program, even if the local PHA opposes
ownership. Such a group of tenants would
apply directly to the Secretary of HUD. If
eligible, according to the criteria below,
HUD would set in motion the ownership
process, and the PHA would be required to
provide the resident association with a
mortgage according to HUD rules. Legisla-
tion should also be enacted to expand the
housing voucher program so that tenants
unable to buy a share of a co-op, or other
ownership vehicle, such as lease-purchase,
could continue as renters.

Eligibility

The program would center generally on
purchases by successful tenant management
associations. As the tenant management as-
sociations or mutual housing associations
improved tenant skills and reduced operat-
ing costs, savings to the PHA would be
placed into an escrow account toward the
purchase price, or as the equity element of a
lease-purchase agreement. The purchase
process would begin when this transitional
arrangement reduced running costs suffi-
ciently for the tenants to have a reasonable
chance of meeting the costs of ownership.

To be eligible for membership in the pur-
chasing organizations, tenant-buyers should
have been good tenants in the specific build-
ing for at least one year and good public
housing tenants for at least three years.
This would help assure stable buyers of
good character. Tenants unable to meet this
criterion would not be permitted to pur-
chase.

Discount and resale

An eligible association, comprised of eligi-
ble tenants, would be allowed to purchase
the building at 30 percent of the assessed
market value. No down payment would be
required. If a co-op member were to sell his
share within the one year, his portion of the
entire 70 percent discount would be repay-
able to the PHA. This repayable portion
would fall by 10 percent annual segments
(of the initial market price) until, after
seven years, the member would be free to
keep all resale proceeds. The prospect of
gain should be sufficient to establish the
notion of equity, and so offset the lack of a
down payment.

Financing

Eligible tenant management associations
accepted into the program would have the
right to a mortgage from the PHA under
the legislation proposed. Since the PHA
would be the owner of the building in the
first place, this would involve no transfer of
cash, only the replacement of rent pay-
ments to the PHA with mortgage payments.
The interest rate on the mortgage would be
adjusted to reflect the marginal tax benefits
available to typical first-time homebuyers.

Tenant associations could purchase out-
right or purchase according to a shared-
equity plan. With either method of pur-
chase, the housing authority would contin-
ue to operate the units occupied by tenants
refusing or ineligible to join the ownership
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associations. Existing tenants, in other
words, would not be evicted. Eligible tenants
could, however, buy into the purchase plan
at any time. If some of the tenants contin-
ued to remain renters, supported by the gov-
ernment, that portion of the building would
be considered a set of units owned by the
PHA—thus the PHA would not be a share-
holder in the cooperative. However, mainte-
nance services to these units could be pro-
vided by the tenant ownership association
under contract. An alternative might be for
the federal government to guarantee to the
association owning the building that vouch-
ers would be provided to meet the costs of
units still occupied by tenants.

Under a shared-equity arrangement, the
tenant association could, in effect, buy a
portion of the unit (minimum 50 percent)
and continue to pay rent to the PHA on the
remainder. The association could add to its
ownership in increments, as finances per-
mitted. Payment could be made in-kind
(such as maintenance work) to obtain addi-
tional ownership shares. An alternative ap-
proach would be a lease-purchase arrange-
ment, where tenants could build up equity
credits, but would not take title until they
could finance the entire sale price of the
building.

Resale

The part-owner could sell his unit in the
normal way, subject to the provisions re-
garding discount repayment, but he would
have to return the original cost of the
rented portion of his unit to the PHA. Alter-
natively, he could sell his share to an eligi-
ble buyer willing to take on his shared
equity responsibilities. The tenant would
have the right to a mortgage from the PHA,
with a limit based on income and a below-
market interest rate, offsetting the reduced
tax relief available to low-income tenants.

CONCLUSION

The program suggested is not a proposal
to sell off public housing to developers or
suburban homesteaders. It is a device to
provide ownership opportunities for existing
tenants of public housing projects. If sue-
cessful, it could transform some of the most
troublesome communities in the nation's
urban areas. It draws on the known success-
es of tenant management associations and
that powerful ingredient of commitment to
neighborhood—ownership. Turning public
housing tenants into homeowners in this
way would utilize the strengths and owner-
ship dreams of residents themselves to help
overcome the debilitating problem of Ameri-
ca’s inner cities.

Mr. SYMMS. Mr. President, I ask
unanimous consent that the text of
the bill be printed in the RECORD,

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 428

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be referred to as the “Homestead
Act of 1985".

Sec. 2. The United States Housing Act of
1937 (42 U.S.C. 1437 et seq.) is amended by
adding at the end thereof the following new
section:

“PUBLIC HOUSING HOMEOWNERSHIP AND
MANAGEMENT OPPORTUNITIES

“Sec. 20. (a) HOMEOWNERSHIP OPPORTUKI-
T1Es.—The families residing in each public
housing project shall be provided with the
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opportunity to purchase the dwelling units
in such project as follows:

“(1) A homeownership association shall be
formed in the public housing project that—

“(A) has as its members each family resid-
ing in a dwelling unit in such project that—

“(i) is interested in purchasing such dwell-
ing unit;

“(ii) has resided in public housing projects
for not less than 24 consecutive months;

*(iii) has resided in such dwelling unit for
not less than 12 consecutive months; and

“(iv) is determined by the Secretary to be
capable of assuming the responsibilities of
homeownership;

“(B) follows domocratic procedures in
making decisions; and

“(C) complies with such additional re-
quirements as the Secretary may establish
in regulations issued under subsection (e).

“(2)A) The Secretary shall provide com-
prehensive improvement assistance under
section 14 to public housing projects in
which homeownership activities under this
section are conducted in order to ensure
that the physical condition, management,
and operation of such projects are sufficient
to permit and encourage homeownership by
the families residing in such projects.

“(B) The Secretary, and the public hous-
ing agency owning and operating each
public housing project, shall provide such
training, technical assistance, and educa-
tional assistance as may be necessary to pre-
pare the families residing in such project,
and any homeownership association estab-
lished under paragraph (1), for homeowner-
ship.

“(C) An amount equal to any reduction in
the operating expenses of a public housing
project realized as a result of the assistance
provided under subparagraph (B) shall be
paid by the Secretary to the public housing
agency involved on behalf of the families re-
siding in such project, and any homeowner-
ship association established under para-
graph (1). Such public housing agency shall
reduce the purchase price established in
paragraph (5) for dwelling units in such
project by an aggregate amount equal to
such amount paid by the Secretary.

“(3XA) A homeownership association may
purchase all or part of a public housing
project following a determination by the
Secretary that—

“(i) such association is prepared to under-
take the ownership, management, and main-
tenance of such project with continued as-
sistance from the Secretary; and

“(if) the operating costs of such project
have been reduced sufficliently to provide
the families purchasing dwelling units in
such project with a reasonable prospect of
affording the costs of homeownership.

“(B) Any family meeting the requirements
of paragraph (1XA) may purchase its dwell-
ing unit directly from the public housing
agency, if the Secretary determines that
such purchase will not interfere with the
rights of other families residing in the
public housing project or harm the efficient
operation of such project.

“(4) Notwithstanding the purchase of all
or part of a public housing project under
this section, the Secretary shall continue to
pay annual contributions with respect to
such project. Such contributions may not
exceed the maximum contributions author-
ized in section 5(a).

“(56) The price for any purchase under
paragraph (3) shall not be more than 25
percent of the fair market value of the
property involved, as determined by the
Secretary.
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“(6MA) Purchases under this section may
be made under any of the following arrange-
ments:

““(i) lease-purchase;

*(ii) shared appreciation;

“(iii) cooperative ownership;

*(iv) condominium ownership;

“(v) purchase with amounts borrowed on
the security of the property involved; and

“(vi) any other arrangement determined
by the Secretary to be appropriate,

“(B) For purposes of assisting any pur-
chase by a family or homeownership asso-
ciation under this section, the public hous-
ing agency involved shall made a loan on
the security of the property involved to
such family or association at a rate of inter-
est determined by the Secretary to be ap-
propriate. Such rate of interest may not
exceed 70 percent of the market interest
rate on the date on which such loan is
made.

‘“T) If any purchaser of property under
this section sells such property before the
expiration of the 5-year period following the
date of such purchase, such purchaser shall
pay the following percentage of the sale
price to the public housing agency involved:

“(A) 75 percent, if such sale occurs during
the first 1-year period following such date;

“(B) 60 percent, if such sale occurs during
the second 1-year period following such
date;

“(C) 45 percent, if such sale occurs during
the third l-year period following such date;

“(D) 30 percent, if such sale occurs during
the fourth 1-year period following such
date; and

“(E) 15 percent, if such sale occurs during
the fifth 1-year period following such date.

“(b) RESIDENT MANAGEMENT OPPORTUNI-
TiES.—The families residing in each public
housing project shall be provided with the
opportunity to undertake the management
maintenance, educational, and cultural
functions of such projects as follows:

“(1) A resident management association
shall be formed in the public housing
project that—

“(A) has as its members each family resid-
ing in such project;

‘“(B) follows democratic procedures in
making decisions; and

“(C) complies with such additional re-
guirements as the Secretary may establish
in regulations issued under subsection (e).

“(2) The Secretary, and the public hous-
ing agency owning and operating the public
housing project, shall provide such training,
technical assistance, and educational assist-
ance as may be necessary to prepare the
resident management association estab-
lished under paragraph (1) to undertake the
management, maintenance, educational, and
cultural functions of such project.

“(3) A resident management association
may undertake all or part of the manage-
ment, maintenance, educational, and cultur-
al functions of a public housing project fol-
lowing a determination by the Secretary
that such association is capable of undertak-
ing such functions.

“(c) PROTECTION OF NONPURCHASING FamI-
L1ES.—(1) No family residing in a dwelling
unit in a public housing project may be
evicted by reason of the sale of such project
to a homeownership association under this
section.

‘“(2) If any family resides in a dwelling
unit in a public housing project in which
other dwelling units are purchased under
this section, and such family decides not to
purchase such dwelling unit, the Secretary
may offer—




February 7, 1985

*(A) to assist such family in relocating to
a dwelling unit in another public housing
project; or

“{B) to provide to such family a housing
voucher determined by the Secretary to be
appropriate to permit such family to obtain
comparable alternative housing.

“(d) FINANCIAL ASSISTANCE.—(1) The Sec-
retary shall provide to public housing agen-
cies such financial assistance as the Secre-
tary determines is necessary to permit such
agencies to carry out the provisions of this
section.

“(2) The Secretary may provide financial
assistance to any homeownership associa-
tion or family that has purchased property
under this section for purposes of reducing
the operating and maintenance expenses of
such association or family with respect to
such property. Such financial assistance
may be made in such form (including hous-
ing vouchers) and in such amounts as the
Secretary determines to be appropriate.

“(e) REecurATiONS.—The Secretary shall
issue such regulations as may be necessary
to carry out the provisions of this section.
Such regulations may establish any addi-
tional terms and conditions for homeowner-
ship or resident management under this sec-
tion that are determined by the Secretary
to be appropriate,

“(f) ApDITIONAL HOMEOWNERSHIP AND MAN-
AGEMENT OPPORTUNITIES.—No provision of
this section may be construed to preclude
the Secretary or any public housing agency
from providing additional homeownership
or resident management opportunities
under section 5(h), section 6(c}4XD), and
any other provision of this Act.”.@

By Mr. HEINZ:

S. 429, A bill to extend the statute of
limitations for fraud under the cus-
toms laws and to clarify the extent of
Government access to grand jury pro-
ceedings; to the Committee on  Fi-
nance.

STEEL IMPORT FRAUD

® Mr. HEINZ. Mr. President, for some
time now I have been engaged in an
effort to increase the enforcement ca-
pabilities of the U.S. Customs Service
against steel import fraud. This activi-
ty has become pervasive as a means
for importers to circumvent U.S. trade
laws and international steel agree-
ments. Increases in both the frequen-
cy of incidence and variations in the
types of fraud committed have been
registered by import specialists of the
Customs Service. The widespread
nature of the problem is evident in the
fact that the Customs Service has had
30 class 1, high priority cases open in-
volving the importation of steel by
fraudulent methods.

Last year, in part as a result of my
efforts, the Customs Service has un-
dertaken a major initiative to combat
violations in this problem area which
will go a long way toward deterring
steel import fraud.

However, problems still remain
which inhibit Customs’ ability to pros-
ecute violators under civil statutes
after they are caught, and it is under
civil statutes that penalties large
enough to deter violators or potential
violators can be imposed.
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First, because Customs attorneys
wait until the U.S. attorneys finish
with criminal proceedings before be-
ginning a civil suit, they often run out
of time before they can properly
pursue a civil case. Presently, the stat-
ute of limitations governing Customs’
activities which is contained in 19
U.S.C. 1621, requires that cases in
which there is only enough evidence
to show negligence or gross negligence
be finished within 5 years from the
date of violation. Cases where there is
enough evidence to charge fraud on
the other hand are allowed 5 years
from date of discovery. Since it is
often some time between when a viola-
tion is committed and when it is dis-
covered—even several years—the stat-
ute of limitations for negligence and
gross negligence places a severe con-
straint on Customs attorneys. In some
cases even though the prosecution has
developed enough evidence to demon-
strate fraud in the criminal case using
a grand jury, civil division attorneys
run out of time under the statute
before they can petition for access to
that evidence. The bill I am introduc-
ing today makes the statute of limita-
tions governing such cases a uniform 5
years from date of discovery, thereby
giving Customs attorneys more time to
gain access to grand jury materials in
those cases where initial investigation
only yields enough evidence to show
negligence—or gross negligence.

The second problem facing Customs
attorneys is the consequence of two
recent Supreme Court decisions—
United States versus Sells Engineering
and United States versus Baggot—
which have made it difficult for them
to gain access to evidence developed by
criminal prosecutors through a grand
jury. Without such access, Customs at-
torneys often must begin a civil case
from scratch. This is an unacceptable
waste of Government resources which
allows violators to escape the burden
of full penalties.

The particular problem faced by
Customs attorneys arises from a crite-
rion imposed in the Baggot case. Spe-
cifically, in order to gain access, Cus-
toms attorneys must demonstrate that
they are “preliminary to a judicial pro-
ceedings,” But, the Court declined to
describe what point in the Customs
administrative procedure constituted
“preliminary to.” Mr. President, my
legislation clears up the ambiguity left
in the wake of the Court’'s decision by
amending 19 U.S.C. 1592, the statute
which governs Customs activities in
this regard to designate a prepenalty
notice issued in the course of Customs
Service civil procedure as preliminary
to a judicial procedure.

There are, of course, more general
problems which have been caused by
the Court’s decision to limit the Gov-
ernment’s access to grand jury evi-
dence for use in civil procedures. I am,
therefore, considering legislation
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which will address this question on a
broader basis. For the purposes of in-
creasing the enforcement capabilities
of the Customs Service, however, the
bill which I am introducing today will
simply clarify what they must demon-
strate in a petition for such access.

Mr. President, the changes which I
have proposed in civil statutes will
allow the Customs Service to impose
the maximum penalty on companies
found to be in violation of U.S. trade
law. They will result in a higher level
of deterrence against steel import
fraud and enhance the effectiveness of
the Customs initiative which is cur-
rently underway.

This bill is identical to legislation I
introduced last year as S. 2531. Now
that there has been some time for
Customs and the business community
to review the matter, I hope we will be
able to move promptly on it this year.

Mr. President, I ask that the text of
the bill along with a copy of my testi-
mony on this problem before the Com-
merce and Energy Subcommittee on
Oversight and Investigations on Sep-
tember 21, 1983 and a recent article
from 33 Metal Producing be printed at
this point in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
REcoRD, as follows:

5. 429

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That sec-
tion 621 of the Tariff Act of 1930 (19 U.S.C.
1621) is amended by—

(1) striking out the first proviso; and

(2) striking out “Provided further” and in-
serting in lieu thereof “Provided™.

Sec. 2. Section 592 of the Tariff Act of
1930 (19 U.S.C 1592) is amended by adding
at the end thereof the following new subsec-
tion:

“(f) GRAND JURY MATTERS.—For purposes
of Rule 6(e)X3XCXi) of Federal Rules of
Criminal Procedure, disclosure otherwise
prohibited by such rule of matters occurring
before the grand jury may be made to the
government upon a showing by the govern-
ment that—

*(1) a prepayment penalty notice has been
issued under subsection (b)X1) of this sec-
tion; and

“(2) the evidence sought may be relevant
to the enforcement of this section.”.
TESTIMONY BEFORE SUBCOMMITTEE ON OVER-

SIGHT AND INVESTIGATION ON STEEL IMPORT

FRAUD—FRAUD WITHOUT FEAR

I would first like to commend Chairman
Dingell for his extensive investigation of
import fraud in a number of sectors, includ-
ing steel. It is a matter of serious concern
not only to our ailing steel and support in-
dustries in the U.S. but also to our entire
nation, My purpose today is to express sup-
port for your investigation, knowing that it
will be thorough, constructive and fair, and
to offer my help in developing a legislative
response to the problems you uncover.

In developing that response. I'd like to
share with you some of what I have learned
in my own research and investigation. The
word “steel” has become synonymous with
tragedy. The industry has been dangerously
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weakened. Steel communities are deeply de-
pressed. And steel workers are nearly with-
out hope. A few years ago our steel industry
was the strongest in the world. Today its
sad statistics include.100,000 unemployed,
$3.5 billion in losses last year, and a 56% op-
erating rate despite the general economic
recovery. It is a cruel injustice that many a
job has been lost to fraudulently imported
foreign steel.

A strong government effort at deterring
fraud will certainly not alleviate all the
problems of the industry but it will be of
significant help. It is also worth noting that
such an action is not a protectionist meas-
ure. It is simply matter of justice, of enforc-
ing our present laws.

Or course it is also a matter of revenue,
since the Customs Officials generally take
in $19 for every dollar spent.

Both the Customs Service and the Justice
Department bear a serious responsibility for
deficiencies in deterring steel import fraud.
And the increase in fraudulently imported
steel can be traced to a combination of in-
sufficient resources, a low priority given to
this problem, and unwillingness of both
Customs and the Justice Department to em-
phasize prompt civil actions against such
imports. I understand that there are cur-
rently over 40 active cases under investiga-
tion involving steel import fraud. Some of
these cases date back to 5 to T years.

With respect to resources, Customs has
compounded the problem by proposing a
program to drastically reduce the manpower
levels of import specialists at the same time
it has proclaimed import fraud as an area of
renewed emphasis. Import specialists are es-
sential to fraud detection and they need ad-
ditional support, not lip service. And they
certainly do not need cut backs.

In addition, the physical equipment re-
sources at U.S. ports to aid in fraud detec-
tion are almost nonexistent. Currently, no
ports except New Orleans possess on-site
chemical analysis equipment or a Customs
weighing system. This type of equipment—
which is basic to effective enforcement—
should be provided to all major steel ports.

Enforcement seems half-hearted. Looking
at investigations and prosecutions already
completed, I am disappointed in the size of
the penalties levied. Substantial penalties
are a key factor in deterrence. A mere slap
on the wrist invites the greedy to try again
and again * * * which they have successful-
ly. Maximum penalties should be levied on
offenders; especially those involving large
foreign firms or trading companies. Instead
of civil suits which are easier to win and
allow bigger fines, the government has pre-
ferred criminal investigations and prosecu-
tions in large cases of steel fraud. Unfortu-
nately, Justice Department policy effective-
ly limits the maximum criminal fine
£200,000 which is but a fraction of the profit
a large company or trading company will
make on the transaction. Of course, jail sen-
tences are an alternative, but the Justice
Department has not generally sought them.

Civil cases, on the other hand, can result
in penalties as high as the value of the
goods involved. This could result, in some
cases, in multimillion dollar fines. The
threat of such penalties would certainly be
a greater deterrent, especially on foreign na-
tionals with U.S. subsidiaries importing the
steel. Further, the burden of proof for civil
fraud is considerably less than that neces-
sary for a successful criminal prosecution.

Unfortunately the government has con-
sistently opted for the more difficult, less
punitive (eriminal) route. In sum, investiga-
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tions proceed at a snail pace, fines are in-
consequential, convictions rare, resources
shrinking and the deterrent nil. Our govern-
ment has unwittingly issued an invitation to
“Fraud without fear.”

Finally, we should all recognize that the
likelihood of steel import fraud is greater
today than it has ever been. The worldwide
recession coupled with persistent steel over-
supply and overcapacity has led to fierce
competition to push steel through the path
of least resistance, i.e., the open U.S.
market. Moreover, the October 1982, Steel
Agreement and the recent specialty steel
import restraints offer ingenious exporters
many opportunities for fraudulent circum-
vention such as misdesignating the country
of origin, grade misidentification, etc. I un-
derstand that Secretary of Commerce Bal-
drige has stated that aggressive enforce-
ment of our trade laws could limit steel im-
ports to 15 percent of the U.S. market. I
look forward to that aggressive effort.
Meanwhile we must continue our efforts to
tighten up fraud detection in the face of
these increased import pressures,

With respect to solutions, the Senate Fi-
nance Committee has already approved my
amendment to increase the budget of Cus-
toms’ steel fraud program. That proposal
should also be included in the Treasury Cus-
toms Service Appropriation. I am also pre-
paring a resolution to address both the re-
source problem and the need for stiffer pen-
alties which I will shortly submit to the
Senate.

These hearings today and tomorrow
should awaken the Congress and the public
to the problem of steel import fraud and
will be a significant aid in obtaining legisla-
tive remedies. I am committed to work with
you, Mr. Chairman, in developing and enact-
ing such remedies.

STEEL IMPORT FRAUD: CLOAKS, DAGGERS AND A
CAcCHE oF SMOKING GUNS

(By Joseph J. Innace)

All Points Bulletin: Fraudulent steel im-
ports can turn up at any major U.S. port of
entry.

Case 1. (resolved) Special agents for the
U.8. Customs Service uncover that Thyssen
Metal Service, Detroit, Mich., has been falsi-
fying entry documents for cold-rolled steel.
In a ploy to avoid the U.S. trade barriers for
certain steel products, Thyssen passed the
material along as a higher quality metal but
then sold it in the States at a lower price,

Thyssen is charged with two criminal
counts of import fraud and is indicted
March 1984. Result: Thyssen agrees to a
$3.25-million civil suit out-of-court settle-
ment.

Case 2: (resolved) June 25, 1984. Louis Wa-
terman, Philadelphia, pleads guilty to 19
counts of import fraud relating to the move-
ment of foreign steel flanges. Waterman is
fined $30,000 and sentenced to 500 hrs of
c?mmunlty service and a two-year proba-
tion.

Case 3: (resolved) Contractors Steel, Li-
vonia, Mich, pleads guilty to three counts of
import fraud after being indicted for remov-
ing country-or-origin markings on steel
products. Result: A $12,000 fine in federal
district court.

Case 4: (still open) Daewoo International
America Corp., New York, which deals in
Korean steel, is charged with making false
statements to the U.S. government in an al-
leged attempt to import foreign steel re-
stricted by U.S. trade agreements. Nine em-
ployees are indicted in March 1984 on 32
counts of fraud.
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Case 5: (shipment seized) October 31,
1984. Customs' Special Agent, Eugene J.
Weinschenk, in charge of Connecticut, re-
ports the seizure of almost 2,000 t of cold-
rolled sheet steel valued at close to $800,000.
Invoiced as black plate at a 5.6% tariff, the
cold-rolled steel is correctly classified in the
U.S. tariff schedule at 6.6%.

“More importantly,” says Weinschenk,
“by agreement between the United States
and the European Economic Council, cold-
rolled steel can only be imported if accom-
panied by an ‘EEC Export Certificate."”
Since the cold-rolled steel was misdescribed,
to avoid the certificate requirement, the
shipment—from a steel company in Greece
and imported by a Connecticut corpora-
tion—was confiscated as a restricted impor-
tation under federal law.

‘While cloak-and-dagger escapades of this
ilk would bring a twinkle to the eye of a Ser-
geant Joe Friday or an Eliot Ness, not all
cases of customs fraud are as dramatic. In
many instances, in fact, what appears to be
illegal maneuvering of material to skirt
trade laws or tariff schedules is actually
poor paperwork on the part of importers or
their customs brokers, who mistakenly clas-
sify entering goods.

Premeditated or not, misclassification can
severely disrupt the domestic marketplace.
And the U.S. Customs Service makes no dis-
tinctions. The country's border enforcers
are, in fact, busy stalking all steel-related in-
fractions—and at a pace more intense, per-
haps, than ever before.

FRAUDBUSTERS

Right now, the US Customs Service re-
ports, some 40 major cases involving sus-
pected steel import fraud are under investi-
gation, many uncovered, thanks to “Oper-
ation Tripwire.” Announced last April by
Customs Service Commissioner William Von
Raab and Sen. John Heinz (R-Pa), Oper-
ation Tripwire is a specially targeted Cus-
toms program aimed at stopping steel-im-
porting violations directly at ports of entry.

“At the moment, there are 118 people in
the steel program,” says Jim Mahan of the
US Customs Service, Washington, DC. “We
have 94 import specialists, 24 special agents,
and task forces situated in three major
cities—all assigned to steel.”

The question, of course, is whether a 118-
person staff is sufficient to adequately track
the huge volumes of steel imports to these
shores. Opinions vary.

“The incidence of misclassification alone,
and not necessarily outright fraud, is a very
big and serious problem,” says a spokesman
for the American Iron and Steel Institute
(AISI), Washington, DC. ‘The Customs
Service suspects that at least 30% of the
documents pertaining to imported steel are
wrong in some fashion. Maybe a counter-
vailing duty was omitted,” he cites an exam-
ple. “Or the incorrect tariff schedule was
referenced. Any number of things can go
wrong when you're dealing with such a com-
plex system of tariff schedules.”

One reason for the errors, the AISI offi-
cial suggests, is that much of the documen-
tation is handled by customs brokers rush-
ing to push through the paperwork.

Doris Beckmann, of Beckmann & Beck-
mann International, New York, a customs
broker that does not deal in steel, disagrees.
“Too much of a generalization,” she
counters, maintaining that those in her pro-
fession actually represent the U.S. Treasury
Dept. and, as such, fully understand cus-
toms laws.
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“That’s our primary function,” Beckmann
emphasizes. “And every piece we handle is
subject to subsequent analysis.

“The fact that we might be handling
goods covered by quotas or trade restraints
doesn't present any unusual difficulties,”
Beckmann claims. “We have one code of
regulations to adhere to. You're sure of
those regulations, regardless of the products
being handled. There's really nothing to it,”
she says. “Speed is not a major consider-
ation."”

Special agents interviewed at one port
agree. For the most part, they say, customs
brokers are both conscientious and honest.

“The problems usually stem from the im-
porters, or actual buyers of goods on these
shores,” says one, The customs brokers, he
explains, typically work only with the infor-
mation supplied them by the importer.

“Of course," he adds, “if the instructions a
broker is issued look suspicious, and the
shipment is put through regardless, that
broker would be negligent.”

On the other hand, it's not unusual for
brokers to go out of their way to hold up a
transaction carrying documentation that
doesn't look quite right. “After forty years
in this business,” Beckmann comments,
“you know what to watch out for. European
export documents, for example, are always
done well. But South American paperwork,”
Beckmann claims, ‘‘comes in carelessly pre-
pared. A good broker is sensitive to such
detail.”

Any wrongful invoicing at the port of
entry will, of course, have a ripple effect as
the product winds its way through the mar-
ketplace. In extremes, improper invoicing—
intentional or otherwise—can make actual
U.S. selling prices next to meaningless.

A potentially greater danger is the impact
such error can have on statistics collected
by the Customs Service—the same statistics
the steel industry relies on to conduct
market analyses and facilities planning.

Consider this “worst case” scenario: An
offshore tubular product shipment arrives
in Houston, where a customs broker pays a
0.5% duty when the actual figure should be
6%. That difference affects the product's
selling price in the U.S. market.

Since a lighter duty was paid, the product
can be sold for less to compete with domes-
tic material. If this occurs fairly frequently,
of course, the statistics the Customs Service
collects on tubular goods would not truly re-
flect home market demand patterns.

In any case, the AISI relies on Customs’
import statistics and shares the figures with
member companies. And it's not improbable
that one of those companies would analyze
the data, see offshore tubular shipments
coming in at a relatively regular rate, and
hinge an investment decision based on what
it perceives as a market trend.

It might decide, say, to spend $50 million
to upgrade a tubular finishing facility for a
market that isn't nearly as strong as the
supposedly reliable data indicates.

Far-fetched? There may be more of a con-
nection than you think.

“The tubular section of the tariffs sched-
ule is perhaps the most complex of all,” sayu
the AISI official. “It would be difficult to
prove,” he concedes, “but there's some con-
nection between the possibly misleading sta-
tistics for this product category and the
overbuilding of OCTG capacity by domestic
producers.”

A HIGH-TECH CRACKEDOWN

In an atmosphere where steel imports—re-
gardless of restraint mechanisms—are a con-
stant source of controversy and very much a
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part of the domestic industrial scene, nei-
ther U.S. steelmakers nor Customs are satis-
fied that the offshore factors of the supply/
demand equation are being monitored accu-
rately and consistently.

“We're getting there and have made tre-
mendous strides,” says one Customs Service
source, “but there’s still a lot of work to be
done. For instance,” he notes, “until Febru-
ary 1983, when the Fraud Center was estab-
lished, we never kept statistics on fraud
cases."”

Helping Customs crack down on would-be
violators is the AISI, which has been in-
volved in programs geared to train govern-
ment personnel to identify steel. In its obvi-
ous best interest, the Institute has also
given the department two portable metal
analyzers to help check steel material
claims at the docks. And the move has paid
off.

The Customs Service already has one Ap-
plied Research Laboratories (ARL) 3600
Mobile Metal Analyzer, dubbed “Sparky,” at
its disposal. And another may be added this
year,

Three years ago, the Customs Service
field office in New Orleans was assigned the
task of developing special expertise in the
area of steel analysis. The upshot? A deci-
sion by the officials there that a mobile lab
be created.

By mid-1983, the lab purchased the ARL
3600, which immediately analyzes 16 ele-
ments via emission spectrography by using a
“pistol” applied against the steel sample.
Through September of last year, the office
had analyzed 692 samples, 496 by “Sparky”
and 196 by conventional 1ab methods.

Fast as its work, the ARL unit performs a
complete analysis in 10 minutes. The con-
ventional method, of course, requires a
sample to be cut and sent to the lab.

With “Sparky,” sample cutting, a time-
consuming procedure, is done on a very se-
lective basis. If the analyzer uncovers a dis-
crepancy between the material and its in-
voice description, the importer is told to
have a sample cut for lab analysis. And
“Sparky” has been right on target. To date,
90% of field results have been confirmed
after followup lab analysis.

Case in point: A typical shipment of steel
pipe conforming to API specs and entered
under tariff schedule 610,39 might be valued
at $500,000. Enter Customs and “Sparky,”
which spots chromium at 0,21% levels and
reclassifies the material under 610.40.

The duty charged changes from 0.5% to
3.8%, amounting to an additional $16,500.
And that's just the beginning.

The additional chromium will also result
in a duty increase, and countervailing duties
and penalties for violating antidumping
trade laws are likely to be imposed.

“Sparky,” the Fraud Center, indictments,
task forces and special agents are all playing
a vital role in what one Customs official
characterizes as an evolution, “Customs has
always been seen in an entirely domestic
light,” he says. “Recently, however, we're
becoming more and more an instrument of
foreign policy.” And that instrument, he
says, is getting sharper and more sophisti-
cated every day.e

By Mr. HEINZ (for himself, Mr.
CHAFEE, Mr. GarN, and Mr.
D’AMATO):

S. 430. A bill to amend and clarify
the Foreign Corrupt Practices Act of
1977; to the Committee on Banking,
Housing, and Urban Affairs.
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BUSINESS ACCOUNTING AND FOREIGN TRADE
SIMPLIFICATION ACT

® Mr. HEINZ. Mr. President, along
with Senator CHAFEE, Senator GARN,
and Senator D'AmaTo, I am today in-
troducing the Foreign Corrupt Prac-
tices Act amendments in the same
form in which they passed the Senate
in the 97th Congress.

That effort, which culminated in
Senate passage of S. 708 on November
23, 1981, was significant for its exten-
sive hearings and bipartisan approach
to the problem. That bipartisan spirit
was attributable directly to the efforts
of the Senator from Wisconsin (Mr.
ProxmMIReE) who, despite his misgivings
about the bill cooperated with the
committee in developing a fair and
thoroughly researched compromise.

The committee held 5 days of hear-
ings spanning 3 months and including
29 witnesses. Most significant, every
witness requested by the minority was
invited to appear. Some declined, but I
do not think anyone can argue the
hearings did not fully represent all
sides of this issue or that the requests
of opponents of the bill were not hon-
ored.

Additionally, at the request of the
minority, we postponed markup on the
bill for 6 weeks to permit all Members
to better study the complex issues
raised by the bill. During that time,
the staff, in consultation with Senator
D’AmaTo and myself, developed a com-
mittee print which made a number of
changes in S. 708 to accommodate con-
cerns raised by the minority and cor-
rect drafting errors. Ultimately the
committee print was adopted—by a bi-
partisan vote—and the bill reported
with an additional clarifying amend-
ment. On November 23, 1981, the
Senate passed sequence of events was
partially repeated in 1983 when the
Banking Committee reported the same
bill the Senate had previously passed.
Unfortunately, other committee prior-
ities, particularly the Export Adminis-
tration Act, prevented full Senate con-
sideration of the bill.

Our motivation in pursuing this bill
is related to the serious deficiencies in
present law. In the accounting section,
present law potentially makes a corpo-
ration liable for the smallest account-
ing error—whether material or not,
whether intentional or not, whether
related to a corrupt payment or not.
In fact, as the legislative history of
this section makes clear, it is not an
anticorruption section at all, but
rather broad authority for the SEC to
prosecute books and records errors.

In the words of former SEC Chair-
man Harold Williams in a policy state-
ment discussing the accounting provi-
sions:

The anxieties created by the Foreign Cor-
rupt Practices Act—among men and women
of utmost good faith—have been, in my ex-
perience, without equal.
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The other major difficulty of
present law relates to its language con-
cerning the relationship between a
corporation and a third party, usually
an agent, when it is the latter that ac-
tually makes the prohibited payment.
This is a central issue because in many
countries, foreign companies are
either required by law or encouraged
by custom and other means to deal
with the Government through a na-
tional of that country.

In other countries where the bu-
reaucracy is complex or corrupt, or
where the language or social customs
are difficult for westerners, it is clear-
ly in a U.S. company's interest to
employ an agent. Smaller businesses
tend to be particularly dependent
upon agents in their overseas activi-
ties, since they do not have the re-
sources to establish their own offices.

Present law defines the company-
agent relationship by making the com-
pany liable if it knows or has reason to
know that the agent has made a cor-
rupt payment. The reason-to-know
language has been the source of the
greatest uncertainty, complicated by
the absence of useful guidance from
the SEC or the Justice Department as
to what the term might mean. This
has led to assertions of breadth of cov-
erage which themselves are breathtak-
ing and which would totally cripple
U.S. corporate activities in certain
countries, were the law aggressively
enforced in that way.

It is of small comfort to an executive
when his lawyer tells him he may be
liable under the law—personally and
corporately—but not to worry because
the Government may not prosecute, or
if it does, he might not be convicted.
The executive's obligation to himself
and his company is to avoid uncertain-
ty, avoid publicity, and avoid the time
and expense of a lengthy investigation
or court case.

Let me say, Mr. President, it would
have been far easier to resolve some of
these issues with calculated ambigu-
ities but, frankly, if there is one criti-
cism of Congress that probably is
valid, it is that too often, Congress, in
trying to compose differences, has left
areas of ambiguity that have been
counterproductive for all sides. This
bill, Mr. President, instead confronts
the issues directly and provides the
greatest guidance possible to business-
es which have to live with this statute
on a day-to-day basis. I think the
result will be a clearer law and, be-
cause of that, a better law. I believe
that to be the case from the viewpoint
of people on all sides of this issue. It is
my hope that my colleagues will share
my view of the bill's merits, but I have
no expectation that this bill will be ap-
proved unanimously. I do, however,
want to make clear our intent. Very
simply, what we are trying to do is not
weaken this law but clarify it. We are
not reopening the door to corrupt pay-
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ments. We are eliminating doubt as to
what constitutes a corrupt payment
and when a corporation is liable.

As Senators know, this bill, despite
our hard work, was not passed by the
House, nor even reported by the com-
mittees of jurisdiction. Throughout
the latter part of 1982, however, a sub-
stantial effort was made to reach com-
promise with Congressman WIRTH, the
chairman of one of the subcommittees
to which the bill was referred. That
effort, unfortunately was unsuccess-
ful, despite considerable work in pro-
posing various formulations by the
Senator from Rhode Island [Mr.
CHAFEE] In the end we were unable to
convince Congressman WIRTH of the
urgency and importance of this matter
and of the need to enact amendments
free of ambiguous words and concepts.
We did, however, have a constructive
dialog and were able to narrow our dif-
ferences. With the help of Senator
CHAFEE and Senator D'AmaTo I look
forward to a continuation of that
dialog. I expect a number of the
changes we negotiated ultimately to
find their way into this bill, and I an-
ticipate further changes will be made
as well as we attempt to develop the
clearest and most precise legislation so
as to best guide American businessmen
operating abroad.

Qur introduction of this bill at this
time, Mr. President, signals our com-
mitment to begin this process again.
These amendments remain an admin-
istration priority, and they remain a
business priority. Action on the bill is
essential, and we will find a way to act
as soon as possible. I expect the com-
mittee shortly to schedule a hearing
on the bill and to proceed to markup
soon afterward. I expect the bill soon
to be on the Senate floor.

Mr. President, I ask that the text of
the bill be printed at this point in the
RECORD.

There being no objection, the bill
was ordered to be printed in the
REcoRbD, as follows:

S. 430

Be it enacted by the Senate and House of
Representatives of the United Slates of
America in Congress assembled, That this
Act may be cited as the “Business Account-
ing and Foreign Trade Simplification Act".

FINDINGS AND CONCLUSIONS

Skc, 2. (a) The Congress finds that—

(1) the enactment of the Foreign Corrupt
Practices Act of 1977 was a positive and sig-
nificant step toward the important objective
of prohibiting bribery of foreign govern-
ment officials by United States companies
in order to obtain, retain, or direct business;

(2) the Foreign Corrupt Practices Act of
1977 has caused unnecessary concern among
existing and powntlal exporters as to the
scope of legitimate overseas business activi-
ties;

(3) the accounting standards requirements
of the Foreign Corrupt Practices Act of
1977, which apply to all issuers of securities

irrespective of whether they have foreign
operations, are unclear and excessive and
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have caused costly and unnecessary paper-
work burdens;

{4) United States agencies responsible for
enforcement of the Foreign Corrupt Prac-
tices Act of 1977 have not sufficiently co-
ordinated interpretation and enforcement
practices with other agencies responsible for
international trade policy, export promo-
tion, foreign policy, international monetary
policy, and other related civil and criminal
statutes; and

(5) it is in the best interests of all coun-
tries to maintain responsible standards of
corporate conduct in foreign markets to pre-
serve free and equitable trading practices.

(b) The Congress concludes that—

(1) the principle objectives of the Foreign
Corrupt Practices Act of 1977 are desirable,
beneficial, and important to our Nation as
well as to our relationships with our trading
partners, and these objectives should
remain the central intent of the Act;

(2) exporters should not be subject to un-
clear, conflicting, and potentially damaging
demands by diverse United States agencies
responsible for enforcement of the Foreign
Corrupt Practices Act of 1977;

(3) general compliance and enforcement
practices associated with the Foreign Cor-
rupt Practices Act of 1977 should be devel-
oped in accordance with considerations un-
derlying foreign relations, international
trade, export promotion, international mon-
etary policy, and other related civil and
criminal statutes; and

(4) a solution to the problem of corrupt
payments by firms to obtain or retain busi-
ness demands and international approach;
accordingly, appropriate international
agreements should be initiated and sought
by the United States agencies responsible
for trade agreements and by the President.

AMENDMENT OF SHORT TITLE

Skec. 3. Section 101 of the Foreign Corrupt
Practices Act of 1977 is amended to read as
follows:

“SHORT TITLE

“Sec. 101. This title may be cited as the
‘Business Practices and Records Act'.”.

ACCOUNTING STANDARDS

SEc. 4. (a) Section 13(bX2) of the Securi-
ties Exchange Act of 1934 is amended to
read as follows:

“(2) Every issuer which has a class of secu-
rities registered pursuant to section 12 of
this title and every issuer which is required
to file reports pursuant to section 15(d) of
this title shall devise and maintain a system
of internal accounting controls sufficient to
provide reasonable assurances that—

“(A) transactions are executed in accord-
ance with management's general or specific
authorization;

“(B) transactions are recorded as neces-
sary (i) to permit preparation of financial
statements in conformity with generally ac-
cepted accounting prinicples or any other
criteria applicable to such statements, and
(ii) to maintain accountability for assets;

“(C) access to assets is permitted only in
accordance with management’'s general or
specific authorization;

“(D) the recorded accountability for assets
is compared with the existing assets at rea-
sonable intervals and appropriate action is
taken with respect to any differences; and

“(E) for the purposes of subparagraphs
(A) through (D) of this paragraph, the
issuer makes and keeps books, accounting
records, and accourits which, in reasonable
detail, accurately and fairly reflect the
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transactions and dispositions of the assets
of the issuer.”.

(b) Section 13(b) of the Securities Ex-
change Act of 1934 is amended by adding at
the end thereof the following:

"(4) No criminal liability shall be imposed
for failing to comply with the requirements
of paragraph (2) of this subsection.

*“(5) No civil injunctive relief shall be im-
posed with respect to—

“(A) any issuer for failing to comply with
the requirements of paragraph (2) of this
subsection if such issuer shall show that it
acted in good faith in attempting to comply
with such requirements; or

“(B) any person other than an issuer, in
connection with an issuer’s failure to
comply with paragraph (2), unless such
person knowingly caused the issuer to fail to
devise or maintain a system of internal ac-
counting controls that complies with para-
graph (2).

“(6) No person shall knowingly circum-
vent a system of internal accounting con-
trols established pursuant to paragraph (2)
for a purpose inconsistent with paragraph
(2).

“(T) Where an issuer which has a class of
securities registered pursuant to section 12
of this title or an issuer which is required to
file reports pursuant to section 15(d) of this
title holds 50 per centum or less of the
voting power with respect to a domestic or
foreign firm, the provisions of paragraph (2)
require only that the issuer proceed in good
faith to use its influence, to the extent rea-
sonable under the issuer's circumstances, in-
cluding the relative degree of its ownership
over the domestic or foreign firm and under
the laws and practices governing the busi-
ness operations of the country in which
such firm is located, to cause such domestic
or foreign firm to devise and maintain a
system of internal accounting controls con-
sistent with paragraph (2). Such an issuer

shall be conclusively presumed to have com-
plied with the provisions of paragraph (2)
by demonstrating good faith efforts to use
such influence.”.

REPEALER; NEW BRIBERY PROVISION

SEc. 5. (a)1) Section 30A of the Securities
Exchange Act of 1934 is repealed.

(2) Section 32 of such Act is amended—

(A) by striking out ‘“(other than section
30A)" in subsection (a); and

(B) by striking out subsection (c).

(b) Section 104 of the Business Practices
and Records Act is amended to read as fol-
lows:

“FOREIGN PAYMENTS

“Sec. 104. (a) It shall be unlawful for any
domestic concern, or any officer, director,
employee, or shareholder thereof acting on
behalf of such domestic concern, to make
use of the mails or any means or instrumen-
tality of interstate commerce corruptly in
furtherance of a payment, gift, offer, or
promise, directly or indirectly, of anything
of value to any foreign official for the pur-
pose of—

*“(1) influencing any act or decision of
such foreign official in his official capacity,
or inducing such foreign official to do or
omit to do any act in violation of his legal
duty as a foreign official; or

“(2) inducing such foreign official to use
his influence with a foreign government or
instrumentality thereof to affect or influ-
ence any act or decision of such government
or instrumentality;
in order to assist such domestic concern in
obtaining or retaining business for or with,
or directing business to, any person.
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“(b) It shall be unlawful for any domestic
concern, or any officer, director or employ-
ee, or shareholder thereof acting on behalf
of such domestic concern to make use of the
mails or any means or instrumentality of
interstate commerce corruptly to direct or
authorize, expressly or by a course of con-
duct, a third party in furtherance of a pay-
ment, gift, offer, or promise of anything of
value to a foreign official for any of the pur-
poses set forth in subsection (a).

“(c) Subsections (a) and (b) shall not
apply to—

“(1) any facilitating or expediting pay-
ment to a foreign official the purpose of
which is to expedite or to secure the per-
formance of a routine governmental action
by a foreign official;

“(2) any payment, gift, offer, or promise
of anything of value to a foreign official
which is lawful under the law and regula-
tions of the foreign official’s country;

“(3) any payment, gift, offer, or promise
of anything of value which constitutes a
courtesy, a token of regard or esteem, or in
return for hospitality;

“(4) any expenditures, including travel
and lodging expenses, associated with the
selling or purchasing of goods or services or
with the demonstration or explanation of
products; or

“(5) any ordinary expenditures, including
travel and lodging expenses, associated with
the performance of a contract with a for-
eign government or agency thereof.

“(dX1XA) Except as provided in subpara-
graph (B), any domestic concern which vio-
lates subsection (a) or (b) shall, upon convic-
tion, be fined not more than $1,000,000.

*“(B) Any individual who is a domestic con-
cern and who willfully violates subsection
(a) or (b) shall, upon conviction, be fined
not more than $10,000, or imprisoned not
more than five years, or both.

“(2) Any officer or director of a domestic
concern, or stockholder acting on behalf of
such domestic concern, who willfully vio-
lates subsection (a) or (b) shall, upon convic-
tion, be fined not more than $10,000, or im-
prisoned not more than five years or both.

“(3) Whenever a domestic concern is
found to have violated subsection (a) or (b)
of this section, any employee of such domes-
tic concern who is a United States citizen,
national, or resident or is otherwise subject
to the jurisdiction of the United States
(other than an officer, director, or stock-
holder acting on behalf of such domestic
concern), and who willfully carried out the
act or practice constituting such violation
shall, upon conviction, be fined not more
than $10,000, or imprisoned not more than
five years, or both.

“(4) Whenever a fine is Imposed under
paragraph (2) or (3) of this subsection upon
any officer, director, employee, or stock-
holder of a domestic concern, such fine shall
not be paid, directly or indirectly, by such
domestic concern.

“(eX1) When it appears to the Attorney
General that any domestic concern, or offi-
cer, director, employee, or stockholder
thereof, is engaged, or is about to engage, in
any act or practice constituting a violation
of subsection (a) or (b) of this section, the
Attorney General may, in his discretion,
bring a civil action in an appropriate district
court of the United States to enjoin such
act or practice, and upon a proper showing,
a permanent or temporary injunction or a
temporary restraining order shall be grant-
ed without bond.

“(2) For the purpose of all civil investiga-
tions which, in the opinion of the Attorney
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General, are necessary and proper for the
enforcement of this Act, the Attorney Gen-
eral or any attorney or attorneys of the De-
partment of Justice designated by him are
empowered to administer oaths and affirma-
tions, subpena witnesses, take evidence, and
require the production of any books, papers,
or other documents which the Attorney
General deems relevant or material to the
inquiry. Such attendance of witnesses and
the production of such documentary evi-
dence may be required from any place in
the United States, or any territory, posses-
sion, or commonwealth of the United
States, at any designated place of hearing.

“(3) In case of contumacy by, or refusal to
obey a subpena issued to, any person, the
Attorney General may invoke the aid of any
court of the United States within the juris-
diction of which such investigation or pro-
ceeding is carried on, or where such person
resides or carries on business, in requiring
the attendance and testimony of witnesses
and the production of books, papers, or
other documents. Any such court may issue
an order requiring such person to appear
before the Attorney General or attorney
designated by the Attorney General, there
to produce records, if so ordered, or to give
testimony touching the matter under inves-
tigation or in guestion; and any failure to
obey such order of the court may be pun-
ished by such court as a contempt thereof.
All process in any such case may be served
in the judicial district whereof such person
is an inhabitant or wherever he may be
found. The Attorney General shall have the
power to make such rules relating to civil in-
vestigations as may be necessary or appro-
priate to implement the provisions of this
subsection.

“(f) As used in this section—

“(1) The term ‘domestic concern' means
(A) any individual who is a citizen, national,
or resident of the United States; or (B) any
corporation, partnership, association, joint-
stock company, business trust, unincorpo-
rated organization, or sole proprietorship
which has its principal place of business in
the United States, which is organized under
the laws of a State of the United States or a
territory, possession, or commonwealth of
the United States, which has a class of secu-
rities registered pursuant to section 12 of
the Securities Exchange Act of 1934, or
which is required to file reports under sec-
tion 15(d) of the Securities Exchange Act of
1934,

“(2) The term ‘foreign official’ means (A)
any officer or employee of a foreign govern-
ment or any department, agency, or instru-
mentality thereof, or any person acting in
an official capacity for or on behalf of any
such government or department, agency, or
instrumentality; or (B) any foreign political
party or official thereof or any candidate
for foreign political office."”.

DEFINITIONS

Sec. 6. Section 13(b) of the Securities Ex-
change Act of 1934 is amended by adding at
the end thereof the following:

“(6) For the purpose of this section, the
terms ‘reasonable assurances’ and ‘reasona-
ble detail’ mean such level of detail and
degree of assurance as would satisfy pru-
dent individuals in the conduct of their own
affairs, having in mind a comparison be-
tween benefits to be obtained and costs to
be incurred in obtaining such benefits.".

EXCLUSIVITY PROVISION FOR OVERSEAS
BRIBERY
Sec. 7. No criminal action pursuant to sec-
tion 1341 or 1343 of title 18, United States
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Code, may be brought against a domestic
concern, its officers, directors, employees, or
any shareholders thereof acting on behalf
of such domestic concern for a payment,
gift, offer, or promise to a foreign official
based upon the theory that the foreign offi-
cial or the domestic concern violated a duty
to or defrauded the foreign government or
the citizens of a foreign country.

AUTHORITY TO ISSUE GUIDELINES

Sec. 8. Title I of the Business Practices
and Records Act is amended by adding at
the end thereof the following:

““GUIDELINES AND GENERAL PROCEDURES FOR
COMPLIANCE

“Sec. 105, (a) Not later than six months
after the date of enactment of this section,
the Attorney General, after consultation
with the United States Trade Representa-
tive, the Secretary of State, the Secretary of
Commerce, and the Secretary of the Treas-
ury, and after consultation with representa-
tives of the business community and the in-
terested public through public notice and
comment and in public hearings, shall deter-
mine to what extent the business communi-
ty would be assisted by further clarification
of section 104 of this Act and shall, based on
such determination and to the extent neces-
sary and appropriate, have the authority to
issue—

“(1) guidelines describing specific types of
conduct associated with common types of
export sales arrangements and business con-
tracts which the Attorney General deter-
mines constitute compliance with the provi-
sions of section 104 of this Act; and

“(2) general precautionary procedures
which issuers or domestic concerns may use
on a voluntary basis to ensure compliance
with this Act, and to create a rebuttable
presumption of compliance with this Act.

The guidelines and procedures referred to in
the preceding sentence shall be issued in ac-
cordance with sections 551 through 557 of
title 5, United States Code.

“(b) The Attorney General, after consul-
tation with other Federal agencies and rep-
resentatives from the business community,
shall establish a Business Practices and
Records Act Review Procedure for the pur-
poses of providing responses to specific in-
quiries concerning enforcement intentions
under this Act. The Attorney General shall
issue opinions, within thirty days, in re-
sponse to requests from domestic concerns,
regarding compliance with the requirements
of the provisions of section 104 of this Act.
An opinion that certain prospective conduct
does not involve a violation shall be final
and binding on all parties, subject to the dis-
covery of new evidence. When appropriate,
and at reasonable intervals, the responses
derived from the review procedure will be
reviewed by the Attorney General to deter-
mine whether such compilation of responses
should be included in a new guideline pursu-
ant to subsection (a).

“(c) Any document or other material pro-
vided to, received by, or prepared in the De-
partment of Justice, or any other depart-
ment or agency of the United States Gov-
ernment, in connection with a request by a
domestic concern for a statement of present
enforcement intentions under the Business
Practices and Records Act Review Proce-
dure pursuant to subsection (b) of this sec-
tion, or in connection with any investiga-
tions conducted to enforce this Act, shall be
exempt from disclosure under section 552 of
title 5, United States Code, regardless of
whether the Department responds to such a
request or the applicant withdraws such re-
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quest prior to receiving a response. The At-
torney General shall protect the privacy of
each applicant, and shall adopt rules assur-
ing that materials, documents, and informa-
tion submitted in connection with a review
procedure request will be kept confidential
and will not be used for any purpose that
would unnecessarily discourage use of the
review procedure. The review procedure
shall be developed and instituted in accord-
ance with section 551 through 557 and 701
through 706 of title 5, United States Code.

“(d) The Attorney General shall make a
special effort to provide timely compliance
guidance to potential exporters, and smaller
businesses, who as a practical matter are
unable to obtain specialized counsel on
issues pertaining to this Act. Such assist-
ance shall be limited to requests for enforce-
ment intention disclosures provided for
under this Act, and general explanations of
compliance responsibilities and of potential
liabilities under the Act.

“(e)1) On September 1 of each year the
Attorney General shall transmit to the Con-
gress and make public a detailed report on
all actions which the Department of Justice
has taken pursuant to this Act, along with
its views on problems associated with imple-
mentation, its plan for the next fiscal year
to further implement the Act, and recom-
mendations for amendments.

“(2) On September 1 of each year the
Chairman of the Securities and Exchange
Commission shall file with the Congress a
detailed report on all actions which the
Commission has taken pursuant to section
13(b) of the Securities Exchange Act, its
views on problems associated with imple-
mentation, its plans for the next fiscal year
to further implement such section, and its
recommendations for amendment.”.

INTERNATIONAL AGREEMENTS

Sec. 9. (a) It is the sense of the Congress
that the President should pursue the nego-
tiation of an international agreement
among the largest possible number of na-
tions on illicit payments, including a process
by which problems and conflicts associated
with such practices could be resolved.

(b) Within one year after the date of en-
actment of this Act, the President shall
report to Congress on—

(1) the progress of the negotiations re-
ferred to in subsection (a);

(2) those steps which the administration
and Congress should consider taking in the
event that these negotiations do not suc-
cessfully eliminate the competitive disad-
vantage of United States business; and

(3) possible actions that could be taken to
promote cooperation by other nations in
international efforts to prevent bribery of
foreign officials, candidates, or parties in
third countries,

This report shall also include recommenda-
tions for any new legislation required to
give the President authority to take appro-
priate action to achieve such objectives. The
report shall contain an anlaysis of the po-
tential effect on the interests of the United
States including United States national se-
curity of the corruption of foreign officials
and political leaders in connection with
international business transactions involv-
ing persons and business enterprises of
other nations. In addition, the report shall
assess the current and future rule in curtail-
ing such corruption of private initiatives
such as the Recommendations to Govern-
ment and Rules of Conduct to Combat Ex-
tortion and Bribery developed by the Inter-
national Chamber of Commerce.@
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@ Mr. CHAFEE. Mr. President, I am
pleased to join my colleagues, Sena-
tors HEINz, GARN, and D’AMATO in in-
troducing the Business Accounting
and Foreign Trade Simplification Act.

This bill is identical to the Senate-
passed version of S. 708, a bill which I
authored and introduced in the 97th
Congress.

Mr. President, I have been commit-
ted to achieving these vital changes in
the Foreign Corrupt Practices Act for
4 years now. The changes this bill
makes in the Foreign Corrupt Prac-
tices Act are critical to maintaining
our position in the world export
market. Ambassador Brock, U.S. Trade
Representative, has referred to the
need for these changes as being at
least as great as the need for address-
ing foreign subsidies, local content
laws, hidden taxes, or nontariff bar-
riers.

Mr. President, this bill is intended to
preserve the purposes of the Foreign
Corrupt Practices Act—that is, putting
an end to large-scale bribery of foreign
officials by American corporations.
What we propose is to reduce some of
the confusion that the act has gener-
ated. The bill had had strong support
from the business community, the
agencies responsible for its enforce-
ment, the administration, and other
Members of Congress from both politi-
cal parties.

Specifically, the bill would do as fol-
lows:

First, change the name of che act:
The Foreign Corrupt Practices Act
would become the Business Practices
and Records Act. This reflects the fact
that the accounting standards are not
limited to international companies or
transactions. It also would not make a
presumption that corruption exists.

Second, enforcement: With regard to
the bribery provisions, the Depart-
ment of Justice, which has sole juris-
diction under the FCPA for criminal
enforcement of both privately and
publicly held companies and civil en-
forcement of privately held compa-
nies, would be given sole jurisdiction
of civil enforcement for publicly held
companies as well. Thus, any company
with questions about the bribery pro-
visions could get them answered in one
place. The Securities and Exchange
Commission would retain responsibil-
ity for civil enforcement of the ac-
counting standards provisions.

Third, bribery provision: Congress
made clear its intent to exclude so-
called facilitating payments from the
reach of the Foreign Corrupt Practices
Act. However, the statute is not clear
as to what constitutes such payments.
They are defined as payments to
secure or expedite the performance of
a routine governmental action as dis-
tinguished from action involving the
exercise of discretion. The reference to
the exercise of judgment is also delet-
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ed. Payments which are lawful in the
country where they are made, and
which are intended to secure prompt
performance of a foreign official’s
duties, would not be actionable under
this bill. There is also a clarifying ex-
clusion for token courtesy gifts and in-
cidental benefits received by foreign
officials in the course of marketing ac-
tivities or product presentations.

The bill also makes it clear that
there is no violation in making pay-
ment if they are legal under the laws
and regulations of the foreign country
involved.

Under the Foreign Corrupt Practices
Act, companies are liable if they have
a reason to know that a bribe may be
paid by a third party or intermediary.
This provision was identified in the
1980 executive branch study of export
disincentives as the area of greatest
concern to business. The bill replaces
this provision with language that
makes U.S. companies liable if they
corruptly pay a bribe directly or if
they directed or authorized the bribe
expressly or by a course of conduct.

Fourth, accounting standards: The
books and records provision is deleted.
The bill also defines the terms “rea-
sonable assurances’” and ‘reasonable
detail,” which exist in the current law.
Thus, it is made explicit that the use
of cost/benefit evaluation is to be ap-
plied to internal accounting controls.
This makes it clear that companies are
not expected to design control systems
whose costs exceed the benefit to the
companies and to their stockholders.
Currently, the Securities and Ex-
change Commission says the cost/ben-
efit evaluation is to be applied. But
the law does not say so. The bill would
put it into the law.

Fifth, international agreement: This
bill contains extensive provisions on
the desirability of international agree-
ments to establish standards for inter-
national business practices. The Presi-
dent would be required to submit a
report to Congress within 1 year of en-
actment of this legislation explaining
steps that the United States could
take to promote cooperation by other
countries to prevent bribery.

Let us not waste another Congress,
another year, or another month. We
are losing overseas business and jobs
each day we delay. U.S. Trade Repre-
sentative Brock has testified before
the Senate that this law alone has cost
U.S. industry billions of dollars in
sales and thousands of jobs. Our
mounting trade deficit makes further
delay unjustifiable.

In countries such as Indonesia, and
the Philippines, U.S. companies are
hamstrung by the fact that Japanese
and South Korean firms frequently
make large payments or provide spe-
cial deals to local officials or business-
men in return for import licenses or
approval of investments. Such pay-
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ments are subject to stiff penalties
under the U.S. law.

I am certainly not advocating brib-
ery but as presently worded, the law is
vague and cumbersome and has
become a severe impediment to Ameri-
can trade.

I do hope that the House Subcom-
mittee on Telecommunications, Con-
sumer Protection, and Finance will
produce a bill this spring so as to make
full congressional approval a reality
before the end of this year. Action of
this matter is long overdue.

I remain committed to the enact-

ment of this bill and will do all I can
to achieve that goal this year.@
e Mr. D'’AMATO. Mr. President,
today, the Business Accounting and
Foreign Trade Simplification Act, a
bill which would amend and clarify
the Foreign Corrupt Practices Act of
19717, is being reintroduced and I am
pleased to be an original cosponsor.

The Foreign Corrupt Practices Act
was enacted to prevent U.S. corpora-
tions from committing acts of bribery
outside the boundaries of the United
States. Certainly no one will disagree
with the spirit of the Foreign Corrupt
Practices Act; however, some of the
provisions of the act tended to have a
chilling effect on legitimate interna-
tional business operations of some of
our domestic companies. At times, the
Foreign Corrupt Practices Act has
caused confusion when corporations
have attempted to comply with its
overbroad prohibitions and unclear ac-
counting standards. The Business Ac-
counting and Foreign Trade Simplifi-
cation Act will remedy this by narrow-
ing some of the prohibitions and by
providing a clearer standard regarding
the state of mind of the person com-
mitting the violative act.

During the 97th Congress, Senator
Heinz held hearings on the Business
Accounting and Foreign Trade Simpli-
fication Act in the International Fi-
nance and Monetary Policy Subcom-
mittee of which he is the chairman,
while I conducted hearings in the Se-
curities Subcommittee regarding the
enforcement standards for the ac-
counting sections of the FCPA which
are administered by the SEC. These
hearings made a compelling case for
passage of this legislation; and the
Senate wisely passed S. 708 in the 97th
Congress. Joint hearings were held be-
tween Senator Heinz and myself; how-
ever, we were unable to enact S. 414 in
the 98th Congress. I am hopeful that
we can expedite consideration and
send the bill to the House of Repre-
sentatives so that the Foreign Corrupt
Practices Act no longer puts a damper
on American corporations doing busi-
ness abroad.

In today’s economy, we need to en-
courage international trade rather
than hamper it with ambiguous laws.e
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By Mr. KENNEDY (for himself,
Mr. WEICKER, Mr. CRANSTON,
Mr. MaTHIAS, Mr, LEaAHY, Mr.
Packwoop, Mr. METZENBAUM,
Mr. StaFForp, Mr. PeLL, Mr.
CHAFEE, Mr. SiMoN, Mr. DUREN-
BERGER, Mr. BIDEN, Mr. AN-
DREWS, Mr. MoYNIHAN, Mr.
Bavcus, Mr. BENTSEN, Mr.
BINGAMAN, Mr. BRADLEY, Mr.
BUrDICK, Mr. CHILES, Mr.
CoHEN, Mr. Dixon, Mr. Dobb,
Mr. EacLETON, Mr. Evans, Mr.
ExonN, Mr. GLENN, Mr. GORE,
Mr. HARKIN, Mr. HarT, Mr.
HoLLiNgs, Mr. INouYvE, Mr.
KERRY, Mr. LAUTENBERG, Mr.
LEvIN, Mr. MATSUNAGA, Mr.
MELCHER, Mr. PROXMIRE, Mr.
RIEGLE, Mr. ROCKEFELLER, Mr.
SARBANES, Mr. SPECTER, Mr.
MiTcHELL, Mr. DEConNcINI, and
Mr. JOHNSTON):

S. 431. A bill to restore the broad
scope of coverage and to clarify the
application of title IX of the Educa-
tion Amendments of 1972, section 504
of the Rehabilitation Act of 1973, the
Age Discrimination Act of 1975, and
title VI of the Civil Rights Act of 1964;
to the Committee on Labor and
Human Resources.

CIVIL RIGHTS RESTORATION ACT

Mr. KENNEDY. Mr. President,
today Senator WEICKER and I, togeth-
er with 42 of our Senate colleagues,
are introducing legislation that will
complete the most important unfin-
ished business of the past Congress
and restore the full force and effec-
tiveness of our Nation's civil rights
laws.

Last October, a small minority used
a filibuster to prevent the Senate from
enacting legislation designed to reaf-
firm that Federal financial assistance
may not be used to support discrimina-
tion against any person on the basis of
race, color, national origin, sex, dis-
ability, or age. That legislation was de-
signed to undo the unfortunate conse-
quences of the Supreme Court’s deci-
sion last year in Grove City College v.
Bell, 104 S. Ct. 1211 (1984), which left
a serious loophole in the four basic
laws that protect millions of women,
the elderly, minorities, and the handi-
capped from discrimination.

This year we are introducing the
Civil Rights Restoration Act of 1985,
which will reverse that decision—and
all of its effects—and restore title VI
of the Civil Rights Act of 1964, title
IX of the Education Amendments of
1972, section 504 of the Rehabilitation
Act of 1973, and the Age Discrimina-
tion Act of 1975 to the broad scope of
coverage which characterized their ap-
plication under the four prior adminis-
trations.

WHY THIS LEGISLATION IS NECESSARY

In Grove City the Supreme Court
dramatically narrowed title IX's prohi-
bition against sex discrimination in
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education. While the Court held
unanimously that Grove City is a re-
cipient of Federal financial assistance
because of basic educational opportu-
nity grants [BEOG] provided to its
students, a 6-to-3 majority construed
title IX's “program or activity” lan-
guage to reach only the school’s stu-
dent financial aid office. As a result,
many schools throughout the country
are now free to discriminate in many,
if not all, of their course offerings, ex-
tracurricular activities, or student pro-
grams and effective enforcement has
become virtually impossible. During
the last year, the Department of Edu-
cation alone halted work on over 60
cases involving educational institu-
tions and is in the process of reviewing
many more.

But title IX is only one of four
major civil rights laws that prohibit
discrimination by those receiving Fed-
eral funds. Congress expressly mod-
eled title IX after title VI of the Civil
Rights Act of 1964, which prohibits
discrimination on the basis of race or
national origin. Similarly, section 504
of the 1973 Rehabilitation Act and the
Age Discrimination Act of 1975 con-
tain the same ‘“‘program or activity”
language. Each of these statutes is
therefore susceptible to the same limi-
tation applied to education in Grove
City. In fact, the Supreme Court clear-
ly indicated its intention to apply the
Grove City reasoning to the other
statutes in deciding a section 504 case
on the same day Grove City was
handed down, Consolidated Rail Corp.
v. Darrone, 104 S. Ct. 1248 (1984). And
the administration has proceeded to
apply Grove City to these other laws.
The Department of Education has not
only dropped title IX cases, but also
cases under title VI, section 504, and
the Age Discrimination Act.

Similarly, while title IX is limited to
discrimination in education and while
the Grove City case dealt with a col-
lege, it is clear that the Court’s restric-
tive interpretation of “program and
activity” is applicable to noneducation
institutions as well. Thus, restoration
of a broad interpretation “program or
activity” must reach beyond education
to forestall Federal funding of discrim-
ination in such areas as health, trans-
portation, social service, and economic
development. The Darrone case, for
example, applied Grove City to a sec-
tion 504 case dealing with employment
by a railroad. And Assistant Attorney
General for Civil Rights William Brad-
ford Reynolds has stated that from
the outset that he intends to apply to
the Grove City holding to other civil
rights laws in all of the areas they
cover.

In short, unless we amend all four
laws, we cannot eliminate all of the ef-
fects of the Grove City case and will
not restore these laws to the broad
scope of coverage and protection
which Congress originally intended
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and which characterized their admin-
istration for over 20 years.
WHAT THE BILL DOES

Coverage. The Civil Rights Restora-
tion Act of 1985 amends each of the
affected statutes by adding a section
defining the phrase “program or activ-
ity” to make clear that discrimination
is prohibited throughout entire agen-
cies or institutions if any part receives
Federal financial assistance. Thus, the
language of the statutes will conform
to the enforcement practices of previ-
ous Republican and Democratic ad-
ministrations.

The definition of “program or activi-
ty” contains four applications of the
principle of institution-wide coverage:

First, the operations of a depart-
ment or agency of a State or local gov-
ernment are covered when Federal
funds are extended to any part of the
department or agency. For example, if
Federal health assistance is extended
to a part of the State health depart-
ment, the entire health department
would be covered in all of its oper-
ations. In the case of assistance to a
State or local government, as distin-
guished from aid to a designated de-
partment or agency, the particular
entity that distributes the Federal as-
sistance is covered as well as any de-
partments or agencies to which the as-
sistance goes. For example, if the
office of a mayor receives Federal fi-
nancial assistance and distributes it to
local departments or agencies, all of
the operations of the mayor’'s office
are covered along with the depart-
ments or agencies which actually get
the aid.

Second, both individual universities
and systems of higher education are
covered in their entirety if any part re-
ceives Federal financial assistance.
Under the bill, if a part of a university
receives Federal aid, the entire univer-
sity is covered. When a campus which
is part of a “system of higher educa-
tion” is receiving Federal financial as-
sistance, then the entire system of
which the campus is a part is covered.

Under the bill, local education agen-
cies and other school systems are cov-
ered entirely when any part receives
Federal funds. “Local education
agency” is defined in the manner set
forth in section 188(a)(10) of the Ele-
mentary and Secondary Education Act
of 1965 (20 U.S.C. 2854(a)(10)) and in-
cludes any agency, such as a board of
education, with administrative control
and direction over a public elementary
or secondary school or group of
schools, and the schools themselves.

Third, corporations, partnerships,
and other private organizations which
receive Federal financial assistance
also are fully covered by the
nondiscrimination requirements. For
example, if a private hospital corpora-
tion gets Federal assistance for its
emergency room, all of the operations
of the hospital, including, for example,
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the operating rooms, pediatrics depart-
ment, admissions and discharge offices
are covered.

Fourth, appropriate applications of
the institution-wide principle must be
made to determine coverage of entities
not specifically listed. Thus, for exam-
ple, a college which receives any Fed-
eral assistance would be covered in its
entirety. A local water district which
receives aid would be covered in its en-
tirety just as a water department of a
State or local government would be.
And an individual who gets a Federal
research grant would be required not
to discriminate just as a group of indi-
giduals in a private organization would

e.

Enforcement. The enforcement sec-
tion of each statute is also amended to
include the same proposal on fund ter-
mination that was in last year's bill.

The reason for this change lies in
the sponsors’ determination to main-
tain a distinction that was the essence
of these four laws prior to Grove
City—a distinction between broad in-
stitutionwide coverage on the one hand
and effective, but narrowly targeted
fund termination, on the other.

Though Grove City did not deal ex-
pressly with the fund termination
issue we have changed the language
because dictum in North Haven Board
of Education v. Bell 546 U.S. 512
(1982), might permit opponents of this
legislation to argue that leaving the
language unamended could well result
in a broadening of fund termination.

The new fund termination language
assures that the prior practice will be
maintained. Fund termination will
continue to be applied as a last resort
after efforts to achieve voluntary com-
pliance have failed. Other enforce-
ment provisions remain unchanged.
Funding agencies will continue to have
the option of securing enforcement
through referral to the Department of
Justice for suit. The right of individ-
uals to sue privately also is undis-
turbed.

WHAT THE NEW LEGISLATION DOES NOT DO

The Civil Rights Restoration Act of
1985 will not create any new obliga-
tions for those who receive Federal as-
sistance.

The regulatory definition of who or
what is a “recipient” of Federal finan-
cial assistance under these laws re-
mains unchanged and the bill does not
require any changes in it. For exam-
ple, entities or persons, such as farm-
ers, which were determined not to be
recipients under prior law because
they were the ultimate beneficiaries of
Federal assistance would not have
their status changed.

The constitutionally and statutorily
protected rights of private individuals
and organizations are not affected by
the bill. All existing exemptions, in-
cluding the title IX “religious tenet”
exemption would be preserved.
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HOW THE BILL DIFFERS FROM LAST YEAR'S BILL

The bill we are introducing today
achieves the institutionwide coverage
which was the purpose of the measure
that passed the House of Representa-
tives last year and was almost adopted
by the Senate. Like its predecessor,
this bill amends all four statutes in ex-
actly the same way. However, in order
to answer the criticism that last year’s
bill was too complex and, therefore,
unclear, this year we have taken a dif-
ferent approach.

Last Year, S. 2568 would have delet-
ed the term “program or activity”
from the four civil rights statutes and
replaced it with the term ‘‘recipient”
defined along the lines of the defini-
tions of that term in the implementing
regulations. Opponents of retaining
the laws’ vitality used the lengthy re-
cipient definition to raise many ques-
tions and charges of ambiguity. By re-
taining the term “program or activity”
and explicitly defining its meaning in
the major contexts where the law is
applied, no valid charges of ambiguity
can now be raised.

Mr. President, no Congress that ad-
heres to the principle of equal justice
under law can permit the Grove City
College decision to stand. I welcome
Senator DoLE’s initiative in introduc-
ing his own legislation because it indi-
cates that the Grove City issue will be
a high priority in the 99th Congress.
But, his bill is not an adequate re-
sponse to the problems created by
Grove City. Proposals that would re-
store the law only for certain benefici-

aries of Federal aid, and leave millions
of others subject to discrimination are

simply unacceptable. We will also
strongly resist attempts by the admin-
istration and opponents in Congress to
misuse this important legislative initi-
ative as an excuse to cut back on the
protections of prior law.

Twenty years ago it was common
practice for Federal aid to be used to
support racially segregated schools
and medical facilities. Women were
systematically excluded from profes-
sional schools. And scant attention
was paid to the special needs of the
disabled and senior citizens. Today, be-
cause of these statutes and Federal ef-
forts to enforce them, substantial
progress has been made. Further
progress will not be possible unless we
act to restore the full force and effect
of the laws prohibiting bias because of
race, sex, age, or handicap. That is our
goal and intention.

I ask unanimous consent that the
full text of the bill be printed in the
RECORD.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 431

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
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Act may be cited as the ""Civil Rights Resto-
ration Act of 1985".
FINDINGS OF CONGRESS

Skec. 2. The Congress finds that—

(1) certain aspects of recent decisions and
opinions of the Supreme Court have unduly
narrowed or cast doubt upon the broad ap-
plication of title IX of the Education
Amendments of 1972, section 504 of the Re-
habilitation Act of 1873, the Age Discrimi-
nation Act of 1975, and title VI of the Civil
Rights Act of 1964; and

(2) legislative action is necessary to re-
store the prior consistent and longstanding
executive branch interpretation and broad,
institutionwide application of those laws as
previously administered.

EDUCATION AMENDMENTS AMENDMENT

Sec. 3. (a) Title IX of the Education
Amendments of 1972 is amended by adding
at the end the following new section:

“INTERPRETATION OF ‘PROGRAM OR ACTIVITY'

“Sec. 909. For the purposes of this title,
the term ‘program or activity' means all of
the operations of—

“(1)XA) a department or agency of a State
or of a local government; or

“(B) the entity of such State or local gov-
ernment that distributes such assistance
and each such department or agency (and
each other entity) to which the assistance is
extended, in the case of assistance to a State
or local government;

“(2)(A) a university or a system of higher
education; or

“(B) a local educational agency (as defined
in section 198(a)(10) of the Elementary and
Secondary Education Act of 1965) or other
school system;

“(3) a corporation, partnership, or other
private organization; or

“(4) any other entity determined in a
manner consistent with the coverage provid-
ed with respect to entities described in para-
graph (1), (2), or (3);
any part of which is extended Federal finan-
cial assistance.”.

(b) The third sentence of section 902 of
the Education Amendments of 1972 is
amended—

(1) by striking out “program, or part
thereof, in which” and inserting in lieu
thereof “‘assistance which supports”; and

(2) by striking out “has been so found”
and inserting in lieu thereof “so found”.

REHABILITATION ACT AMENDMENT

Sec. 4. Section 504 of the Rehabilitation
Act of 1973 is amended—

(1) by inserting “(a)" after “Sec. 504.”; and

(2) by adding at the end the following new
subsection:

“(b) For the purposes of this section, the
term ‘program or activity’ means all of the
operations of—

“(1)(A) a department or agency of a State
or of a local government; or

“(B) the entity of such State or local gov-
ernment that distributes such assistance
and each such department or agency (and
each other entity) to which the assistance is
extended, in the case of assistance to a State
or local government;

“(2)(A) a university or a system of higher
education; or

“(B) a local educational agency (as defined
in section 198(a)(10) of the Elementary and
Secondary Education Act of 1965) or other
school system;

“(3) a corporation, partnership, or other
private organization; or

“(4) any other entity determined in a
manner consistent with the coverage provid-
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ed with respect to entities described in para-
graph (1), (2), or (3);

any part of which is extended Federal finan-
cial assistance.”.

AGE DISCRIMINATION ACT AMENDMENT

SEec. 5. (a) Section 309 of the Age Discrimi-
nation Act of 1975 is amended—

(1) by striking out “and” at the end of
paragraph (2);

(2) by striking out the period at the end of
paragraph (3) and inserting *; and” in lieu
thereof; and

(3) by inserting after paragraph (3) the
following new paragraph:

“(4) the term ‘program or activity’ means
all of the operations of—

“(AXi) a department or agency of a State
or of a local government; or

“(1i) the entity of such State or local gov-
ernment that distributes such assistance
and each such department or agency (and
each other entity) to which the assistance is
extended, in the case of assistance to a State
or local government,

“(BXi) a university or a system of higher
education; or

“(ii) a local educational agency (as defined
in section 198(a)(10) of the Elementary and
Secondary Education Act of 1965) or other
school system;

“(C) a corporation, partnership, or other
private organization; or

‘(D) any other entity determined in a
manner consistent with the coverage provid-
ed with respect to entities described in sub-
paragraph (A), (B), or (C);

any part of which is extended Federal finan-
cial assistance.”.

(b) The second sentence of section 305(b)
of the Age Discrimination Act of 1975 is
amended by striking out “particular pro-
gram or activity, or part of such program or
activity, with respect to which such finding
has been made” and inserting in lieu there-
of “assistance which supports the noncom-
pliance so found”.

CIVIL RIGHTS ACT AMENDMENT

Sec. 6. (a) Title VI of the Civil Rights Act
of 1964 is amended by adding at the end the
following new section:

“Sgc. 606. For the purposes of this title,
the term ‘program or activity’ means all of
the operations of—

“(1)(A) a department or agency of a State
or of a local government; or

“(B) the entity of such State or local gov-
ernment that distributes such assistance
and each such department or agency (and
each other entity) to which the assistance is
extended, in the case of assistance to a State
or local government;

“(2XA) a university or a system of higher
education; or

“(B) a local educational agency (as defined
in section 198(a)10) of the Elementary and
Secondary Education Act of 1965) or other
school system;

“(3) a corporation, partnership, or other
private organization; or

“(4) any other entity determined in a
manner consistent with the coverage provid-
ed with respect to entities described in para-
graph (1), (2), or (3);

any part of which is extended Federal finan-
cial assistance.”.

(b) The third sentence of section 602 of
the Civil Rights Act of 1964 is amended—

(1) by striking out “program, or part
thereof, in which"” in paragraph (1) and in-
serting in lieu thereof ‘“assistance which
supports’; and
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(2) by striking out “has been so found” in
paragraph (1) and inserting in lieu thereof
“so found”.

Mr. WEICKER. Mr. President, today
I rise proudly with the Senator from
Massachusetts and a bipartisan coali-
tion of my colleagues to introduce the
Civil Rights Restoration Act of 1985.

I believe that passage of the legisla-
tion we introduce today will be an im-
portant event in the historic struggle
of the American people to bring all of
our citizens—black and white, old and
young, women and men, the handi-
capped and the able bodied—into full
enjoyment of their God-given, inalien-
able rights. Previous generations of
Americans have fought wars for that
ideal. And we have fought and are still
fighting against racism, sexism, and
the attitudes that stereotype elderly
and handicapped and relegate them to
second-class citizenship. The American
agenda includes more than budgets
and tax cuts and national defense: it
includes defense of the ideals which
have made us great.

In order to give substance to those
ideals, the Congress passed the four
historic civil rights statutes: The Civil
Rights Act of 1964, title IX, dealing
with sex discrimination in education;
section 504 of the Rehabilitation Act;
and the Age Discrimination Act of
1975. As the pillars of our civil rights
policy, they pledge that ‘“no person
shall * * * be excluded from participa-
tion in, be denied the benefits of, or be
subjected to discrimination” in feder-
ally assisted programs on the basis of
race, sex, handicap, or age. Those pro-
hibitions, and the enforcement lan-
guage which follows in the statutes,
represent the most powerful tools
available to us for ending discrimina-
tion and establishing civil rights. We
act today to reaffirm our ideals by re-
storing those tools.

The Supreme Court, in Grove City
versus Bell and other decisions, has
wrongly interpreted what Congress
clearly intended to do in those stat-
utes. By narrowing the meaning of the
term program or activity which occurs
in nearly identical form in the four
statutes, the Court has contracted the
scope of coverage of these laws. Legis-
lative history and subsequent adminis-
trative practice make clear that the
Congress intended that entire institu-
tions receiving Federal assistance are
subject to scrutiny under the four
statutes. Congress wanted to send a
message: that there will be no Federal
subsidy for discrimination. If some
want to go ahead and discriminate,
they must do it with their own re-
sources, not with the taxpayers
money.

It is therefore necessary at this
point for the Congress to reassert
what our intent was and is with re-
spect to these four statutes, all of
which use nearly identical program or
activity language. In an attempt to ad-
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dress concerns raised about last year’s
version of this legislation, S. 2568, a
simpler, cleaner approach has been
adopted. This legislation provides a
definition for the language narrowed
by the Court to restore its original
breadth and effect.

The definition of the term recipient,
which was the core of S. 2568 and was
used in lieu of the term “program or
activity” is not included in this year’s
bill. Instead the term program or ac-
tivity is explicitly defined. The legisla-
tion we introduce today sets out three
important standards for determining
coverage under the four statutes:

First, when a State or local govern-
ment agency or department receives
Federal funds, the entire agency or de-
partment is covered.

Second, when a university, higher
education system, local education
agency, or other elementary and sec-
ondary school system receives Federal
funds, the entire entity is covered.

Third, when a corporation, partner-
ship, or other private organization re-
ceives Federal funds, the entire entity
is covered.

The same institutionwide principles
used to determine coverage for the
State and local government, educa-
tional institution and corporate cate-
gories are also used to determine cov-
erage for any entity which does not fit
one of these three categories.

The bill also makes clear that when
a State or local government receives
Federal financial assistance for distri-
bution to agencies, only that unit—for
example, the Governor's office—to
which the funds were extended, and
those agencies that actually receive
funds, would be covered.

These standards are the sponsors’
conception of what Congress originally
intended and what was prior practice
before Grove City.

The bill also includes last year's
amendment to the enforcement sec-
tions of the four statutes which is de-
signed to ensure that the pinpointed
fund termination remedy is retained.

I am encouraged, Mr. President, by
the fact that our majority leader has
indicated that a civil rights bill of this
kind is one of his top priorities for this
session, his first as leader. He is part
of a great tradition in the Republican
party, stretching from Lincoln to the
present day. Indeed, the passage of
these historical civil rights statutes
was due in no small part to our former
colleagues Jacob Javits and Edward
Brooke; three of these four statutes
were signed into law by Republican
Presidents. I welcome the cosponsor-
ship of nine fellow Republicans in this
effort. It is my hope, Mr. President,
that we can move forward in a biparti-
san spirit to address this urgent do-
mestic priority.

Mr. President, the historic American
march toward a society of freedom for
all and equal opportunity stopped, in
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effect, when the Grove City decision
was handed down. Congress must act
to remedy that situation. The America
that could be and to which we all
aspire, suffers by our inaction. With
the passage of this bill, the march re-
sumes where it left off.

Mr. CRANSTON. Mr. President, I
am proud to join the Senators from
Massachusetts [Mr. Kennepyl, Con-
necticut [Mr. WeickeRr], and Maryland
[Mr. MaTHIAS] as one of the principal
sponsors of the proposed “Civil Rights
Restoration Act of 1985." We are
joined as principal sponsors by the
Senators from Ohio [Mr. MEeTz-
ENBAUM], Oregon [Mr. PaAckwoob], and
Vermont [Mr. LEany and Mr. STAF-
Forp). Thirty-seven other Members of
the Senate, representing both sides of
the aisle, are cosponsoring this bill,
the companion to H.R. 700, which on
January 24 was introduced in the
House of Representatives by my good
friends and colleagues from California,
Representative Gus HAWEKINsS and
Representative Don Epwarps, along
with Representatives JAMES JEFFORDS
and HamiLToN FisH, who are joined by
a bipartisan group of 58 cosponsors.

INTRODUCTION

Mr. President, this legislation repre-
sents a truly nonpartisan effort to re-
iterate and reinforce our shared com-
mitment to securing broad opportuni-
ties for all persons to participate in
our society without being subjected to
unjust discrimination. It is intended to
restore the strength and vitality of
four basic civil rights statutes—title VI
of the Civil Rights Act of 1964, title
IX of the Education Amendments of
1972, section 504 of the Rehabilitation
Act of 1973, and the Age Discrimina-
tion Act of 1975—which were designed
to guarantee that Federal funds would
not be provided to entities which dis-
criminate on the basis of race, color,
national origin, sex, disability, or age.
I was privileged to be involved in the
development of the latter three of
these statutes as a member of the
Labor Committee in the seventies.

The Civil Rights Restoration Act of
1985 is about one issue, and one issue
only—discrimination.

The question is whether funds of
the Government of the United States
should be used to support discrimina-
tion against various classes of individ-
uals in our society. My answer is no.

Many of us thought we had an-
swered that question once and for all
with enactment of these civil rights
laws.

It is very unfortunate that Congress
must revisit these issues. But the Su-
preme Court’s erroneous decision on
February 28, 1984, in the case of
Grove City College versus Bell, which
I will describe in detail in a few mo-
ments, allows the rebuilding of walls
of discrimination where Congress had
torn them down years ago. Congress
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had made it the law of the land that
Federal financial assistance carries
with it the legal duty not to discrimi-
nate on grounds of race, color, nation-
al origin, sex, handicap, or age. But,
the decision in the Grove City case
permits a college to receive Federal
subsidies, in the form of student
grants, that can be used in any or all
of the college’s departments and of-
fices while leaving the college free to
discriminate in all of its operations
except its student aid office.

That was a novel, surprisingly
narrow interpretation and an ominous
precedent that threatens to restrict se-
verely the coverage of the four major
civil rights laws. The Supreme Court’s
holding and rationale in the Grove
City case regarding the scope of title
IX have already been applied by the
Court in a handicap discrimination
case, Consolidated Rail Corp. versus
Darrone, known as the Conrail case,
decided under section 504 on the same
day as Grove City.

Our bill is designed to lift from the
civil rights laws of our land the dark
shadow cast by the Court’s decisions
and opinions in these two cases and
the 1982 North Haven case and by the
actions of the present administration
in reliance on them. Our aim is to re-
store the enforcement of these stat-
utes to the scope and force that exist-
ed under the previous administrations
of Presidents Johnson, Nixon, Ford,
and Carter, two Republicans and two
Democrats.

Mr. President, the decisions issued
on February 28 do not spell out all the
possible implications of the Grove City
decision’s exceedingly narrow con-
struction of student aid as Federal fi-
nancial assistance for purposes of civil
rights law coverage purposes. What
those decisions clearly have done,
however, is create confusion, provide
an excuse for this administration to
continue its efforts to emasculate civil
rights enforcement activities, and pave
the way for a great deal more, pro-
tracted litigation.

Although the February 28 decisions
touch directly only on title IX and sec-
tion 504, they cast a dark and ominous
shadow over the scope of the other
two major civil rights statutes—title
VI and the Age Discrimination Act.
Both these statutes contain language
almost identical to that utilized in title
IX and section 504. In the past, they
have been applied and enforced in a
similar manner. The individual respon-
sible for the current administration’'s
policies with respect to enforcement of
civil rights laws—William Bradford
Reynolds, Assistant Attorney General
for Civil Rights—has indicated his
view that the same policies applicable
to title IX should be applied to en-
forcement of other nondiscrimination
laws.

Spurred on by its anti-civil-rights
victory in Grove City, the administra-
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tion moved swiftly to implement its in-
terpretation of the Supreme Court's
decisions. For example, the Depart-
ment of Eduecation, which initially
took steps to dismiss numerous pend-
ing sex and other discrimination com-
plaints against education institutions
on the grounds that the Department
no longer had authority to proceed in
them, is now holding in limbo approxi-
mately 40 cases under title IX, 13
under section 504, 2 under the Age
Discrimination Act, and 4 under title
VI.

It takes little imagination to foresee
what other actions this administration
will be taking to bring its civil rights
enforcement activities—already so
wanting—to a grinding halt.

In this context, Mr. President, the
Grove City decision constitutes a tre-
mendous setback for our efforts to
ensure that all persons receive equal
opportunities, irrespective of race,
color, national origin, sex, disability,
or age.

EFFORTS IN THE 98TH CONGRESS

Mr. President, immediately follow-
ing the February 28, 1984, decision of
the U.S. Supreme Court in the Grove
City case, legislation, S. 2363, which I
cosponsored, was introduced by the
distinguished Senator from Oregon
[Mr. Packwoobn]l. That bill was de-
signed to reverse, with respect to title
IX only, the holding in that case nar-
rowing the scope of title IX. As I have
noted, on the same day that the Court
handed down the decision in the
Grove City case regarding title IX, it
indicated in the Conrail case that the
rationale in the Grove City case with
respect to the scope of title IX is
equally applicable to handicap dis-
crimination outlawed by section 504,
of which I had been a principal Senate
author. Thus, on March 8, joined by
Senators STAFFORD, RIEGLE, and Dobp,
I introduced a bill, S. 2399, to reverse
the aspect of the Conrail case making
the restrictive Grove City reasoning
applicable to section 504.

Concurrently, a number of us in
both the House and Senate began
work on a single measure to cover all
four major civil rights statutes, not
just the two statutes explicitly in-
volved in the February 28 decisions.

That more comprehensive measure,
of which I was pleased to be a princi-
pal sponsor, was introduced in the
House and Senate on April 12, 1984, as
H.R. 5490 and S. 2568, respectively. It
was sponsored by 63 Members of the
Senate with strong support from both
sides of the aisle. In the House, sup-
port for the bill culminated in its pas-
sage on June 26 with an overwhelming
bipartisan vote of 375 to 32. In the
Senate, consideration was blocked by a
handful of ardent opponents. In the
closing days of the 98th Congress,
after it had proved impossible to move
the bill through the committee proc-
ess, an effort was made to attach a
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modified version of S. 2568—amend-
ment No. 5508—as a floor amendment
to the must-pass fiscal year 1985 con-
tinuing resolution, House Joint Reso-
lution 648. Despite initial victories in
procedural test votes, the opponents,
with the assistance of the former ma-
jority leader, were able to block the
Senate from considering the legisla-
tion on its merits. At various points,
efforts were made to break apart the
coalition of civil rights organizations
supporting the legislation by so-called
compromise measures which—to note
only two of their many flaws—would
have affected only title IX or would
have been limited to educational insti-
tutions alone, thereby not ensuring
that other entities receiving Federal
funds would be precluded from dis-
criminating in various aspects of their
operations.

Mr. President, these so-called com-
promises were unacceptable to the
supporters of the 1984 legislation,
both those inside and outside the
Senate. We saw them for what they
were—half-measures that, given the
stated views of the administration now
charged with civil rights enforcement
and the unfortunate predilection of
the Supreme Court toward narrow,
twisted reading of these laws, would
likely have left millions of Americans
subject to unjust discrimination where
the Congress had originally intended
them to be protected.

RENEWED EFFORTS IN THE 99TH CONGRESS

Over the past several months, inten-
sive deliberations have taken place to

draft a new legislative proposal that
would successfully withstand the spu-

rious attacks that were Ilaunched
against the 1984 civil rights bill in a
concentrated effort to undercut the
broad base of support which exists in
this body and in the House and
throughout this great Nation for our
basic civil rights laws.

Mr. President, that broad base of
support does exist. It is more than 20
years since the passage of title VI of
the Civil Rights Act and a decade
since enactment of the most recent of
the four statutes, the Age Discrimina-
tion Act. These laws have worked. All
Americans have benefited from a soci-
ety where segregation and discrimina-
tion are not acceptable, and where the
moral and legal force of our institu-
tions, from the Federal Government
down, is aligned against those who
would drag us backward to the dark
pages of our history where bigotry and
prejudice were tolerated, by law and
by custom.

Last year, we saw the forces that
have persistently opposed this
progress attempt to stir up every con-
ceivable, groundless charge, ignite
every possible fear, and drag every
preposterous spectre across the path
of the 1984 civil rights bill. Tragically,
those tactics succeeded in delaying
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Senate consideration of this important
legislation until it became possible for
the opponents to block its consider-
ation on the merits in the closing
hours of the 98th Congress. But what
they won was only a delay. It was not
a victory. They stopped the Senate
last year from voting on that measure,
but they failed to undermine the prin-
ciple or our commitment to it.

I do not believe that those tactics
will prevail again. This Senate will
have the opportunity to stand up and
record its vote on this issue. And it
will, T am convinced, reaffirm the
scope and strength of our Nation’'s
commitment to civil rights.

Mr. President, we have struggled too
long and we have traveled too far to
allow a handful of individuals and or-
ganizations to turn back the clock on
civil rights. Our Nation was founded
on a dream of opportunity. It is a
dream that must live for all Ameri-
cans, not just for some.

SuPREME COURT DECISIONS AND OPINIONS

Mr. President, as section 2(1) of the
bill would express as a congressional
finding, “[Clertain aspects of recent
decisions and opinions of the Supreme
Court have unduly narrowed or cast
doubt upon the broad application of"
the four major civil rights laws affect-
ed by this legislation. The three cases
involved are North Haven Board of
Education v. Bell, 456 U.S. 512 (1982),
Grove City College v. Bell, 104 S. Ct.
1211 (1984), and Consolidated Rail
Corp. v. Darrone, 104 S. Ct. 1248
(1984). Strangely, there is much that
is good about the holdings and some
parts of the opinions in these cases;
there is also, in my opinion, some inex-
plicable lines of reasoning, analysis,
and dictum. I will at a later date ex-
plain in detail where I believe the deci-
sions and opinions are well founded
and where I take exception to them.

PROGRESS UNDER THE FEDERAL CIVIL RIGHTS

LAWS:. TITLE V1

Mr. President, since the passage of
title VI of the Civil Rights Act of 1964,
we have seen enormous strides in
eliminating unjust discrimination
from our society. Just 20 years ago,
many federally assisted programs still
allowed segregated services and facili-
ties. Many Federal agencies had
played little or no part in the struggle
against race discrimination. Prior to
that time, Federal dollars went into
the construction and operation of to-
tally segregated schools. Federal funds
were distributed to a host of programs
which openly practiced discrimination
against black Americans. Title VI has
served as a strong and effective toll in
bringing an end to these invidious
practices.

TITLE IX

Title VI provided the model for pas-
sage of title IX of the Education Act
of 1972 which forbids discrimination in
education on the basis of sex. Like
title VI, title IX has led to a tremen-
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dous change in the way educational in-
stitutions have dealt with students.

It is fair to say that before title IX
was enacted, discrimination against
women was widespread at virtually
every level in education. Women were
excluded from admission to publicly
supported institutions, barred from
certain courses of study, and denied
equal access to financial aid and the
full range of educational opportuni-
ties. Negative stereotypes prevailed to
limit the potential career choices of
many female students. Educational
counselors routinely steered female
students away from male-dominated
fields, regardless of the aptitudes,
abilities, or desires of those students.

In the past decade, steady progress
has been made in the struggle to over-
come the barriers and prejudices that
have served to deny women equal
access to educational opportunities.
Women have made gains in virtually
every area, and our society has been
greatly enriched by the contributions
they have made as they have entered
new fields in increasing numbers.

As a member of the Subcommittee
on Education of the Labor and Public
Welfare Committee in 1972 and a
Senate conferee on the Education
Amendments of 1972 in which title IX
was enacted, I have had a longstand-
ing and firm commitment to this law
which has led to such significant
changes in educational opportunities
for women. I am proud to have helped
bring about its enactment, and I am
determined not to stand by and see its
strength eroded away by an adminis-
tration with no commitment to its
goals.

SECTION 504

Similarly, section 504 of the Reha-
bilitation Act of 1973 has opened the
doors previously used to shut out dis-
abled Americans. Section 504 was en-
acted to ensure that recipients of Fed-
eral assistance deal fairly and reason-
ably with disabled individuals who are
seeking to participate more fully in
our society and in the activities of our
commercial, professional, recreational,
social, and governmental institutions.

In 1972, as a member of the Labor
and Public Welfare Committee and its
Subcommittee on the Handicapped, I
was honored when Senator Jennings
Randolph, the chairman of the sub-
committee, asked me, then a very
junior Senator, to serve as ch
of the subcommittee for purposes of
reviewing and revising the Vocational
Rehabilitation Act. In the course of
that year, I chaired 5 days of hearings,
filling 2,611 pages of hearing records,
covering an enormous range of prob-
lems facing disabled persons and their
opportunities for rehabilitation, work,
and participation in society. The legis-
lative product, the Rehabilitation Act
of 1972, was pocket vetoed by Presi-
dent Nixon on October 27, 1972, It had
contained the forerunner of section
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504, crafted with me by my great
friend from Vermont (Mr. STAFFORD),
our indefatigable colleague from New
York [Mr. Javits], and, of course, the
Senator from West Virginia [Mr. Ran-
dolphl.

In early 1973, after additional hear-
ings in January and February of that
year, we introduced, and passed rapid-
ly through both Houses, very similar
legislation, which President Nixon
again vetoed—on March 27, 1973.

The legislation ultimately agreed
upon—the Rehabilitation Act of 1973,
Public Law 93-112—was enacted on
September 26, 1973, with section 504
intact along with numerous other civil
rights provisions in title V of that
act—affecting employment of handi-
capped individuals by Federal contrac-
tors and subcontractors and by the
Federal Government itself, as well as
architectural and transportation bar-
riers.

It soon became clear that section 504
needed more than the 46 words it
originally contained, and Senator Ran-
dolph asked me to complete the work I
had begun in 1972. I chaired the sub-
committee through an additional
hearing and markup, and we produced
the Rehabilitation Act Amendments
of 1974—Public Law 93-516—which,
among other provisions, enacted in
section 7 of the act the definition of
“handicapped individual” which has
provided the foundation for applica-
tion and enforcement of section 504.

Also, as I noted earlier, in 1978 the
Congress enacted in Public Law 95-602
further changes I proposed with the
Senator from Vermont [Mr. STAFFORD]
to enhance the ability of handicapped
individuals to obtain compliance with
section 504 and the other civil rights
provisions in title V of the Rehabilita-
tion Act. These amendments author-
ized the award of attorneys’ fees to
handicapped persons who prevail in
suits to enforce the provisions of title
V and made the Civil Rights Act title
VI remedies, procedures, and rights
available with respect to section 504
violations.

In enacting title V of the Rehabilita-
tion Act, and the 1974 and 1978
strengthening amendments, Congress
recognized that much of the discrimi-
nation facing disabled individuals is
not the inevitable result of their
handicapping conditions, but rather,
arises out of the false perceptions and
prejudices that others hold about indi-
viduals who have those conditions.
Congress also saw that a wide-scale
prohibition against discrimination was
needed in moving toward the ultimate
goal—the integration of handicapped
persons into all aspects of America.
Title V not only addresses the need to
eliminate tangible barriers but also
prohibits the continuation of discrimi-
natory policies and practices that are
based on stereotypical and prejudicial
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perceptions about the abilities, poten-
tial, and needs of handicapped adults
and children.

As a result of the enactment of sec-
tion 504 and the 1974 and 1978 amend-
ments, the attitudinal and physical
barriers which have served so unfairly
to deprive disabled persons of the
rights and opportunities that should
be each American’s due have begun to
come down. Again, over the past
decade since passage of this funda-
mental civil rights law, substantial
progress has been made, and in the
process we have begun to see more
clearly that disabled Americans have
great energy, talents, aspirations, and
sensitivities.

AGE DISCRIMINATION ACT

Finally, as a member of the Aging
Subcommittee and the conference
committee on the legislation, I was
privileged to play a major role in the
drafting of the most recent of these
statutes, the Age Discrimination Act
of 1975. This statute reflects the grow-
ing awareness in our Nation of an-
other form of bias—age discrimination.
The negative stereotypes and biases
which have served to deny older Amer-
icans the opportunity to participate
and contribute to the continuing
growth of our society must, like other
forms of discrimination, also be put
behind us if we are ever to achieve the
freedom and opportunity for every in-
dividual that our country symbolizes.
The Age Discrimination Act repre-
sents our national commitment to put

an end to unreasonable age discrimina-
tion as well.

DESCRIPTION OF THE BILL

Mr. President, the adverse aspects of
the Court’s holding in the Grove City
case turned principally upon the
Court's narrow application of the term
“program or activity” in title IX. Sec-
tion 901 of title IX prohibits sex-based
discrimination “under any education
program or activity receiving Federal
financial assistance.” The Court in
Grove City construed those words in a
very limited sense—and, in my view, a
way totally at variance both with
common sense and congressional
intent.

Therefore, our bill seeks, as did S.
2568 last year, to reverse the effects of
that aspect of that decision and to re-
store the prior broad scope of coverage
and administrative application that
the Court erroneously invalidated.

COVERAGE

However, this year’s bill does so in a
more easily understood, straightfor-
ward manner. Last year, S. 2568 would
have deleted the term ‘“‘program or ac-
tivity” from the four civil rights stat-
utes and replaced it with the term “re-
cipient” defined along the lines of the
definitions of that term in the imple-
menting regulations. But that change
in the wording of the statutes and the
complicated wording of the definition
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raised unnecessary complexities that
allowed the opponents of restoring the
law's vitality to raise many questions
based on the proposed new terminolo-
EY.

This year's bill leaves the term “pro-
gram or activity’” in place in the four
statutory prohibitions against discrim-
ination and adds to each of the stat-
utes a broad institution-wide defini-
tion of that term that would overturn
the Court's narrow interpretation.

The proposed definition is simple
and clear. It sets out three important
standards for determining coverage
under these laws that are consistent
with the coverage of the statutes as
applied by previous administrations.

First, when an agency or department
of a State or local government receives
Federal funds, the entire agency or de-
partment would be covered.

Second, when a university, higher
education system, Ilocal education
agency, or other elementary and sec-
ondary school system receives Federal
funds, the entire entity would be cov-
ered, including any administrative
body, such as a board of education.

Third, when a corporation, partner-
ship, or other private organization re-
ceives Federal funds, the entire entity
would be covered.

The same institution-wide principles
used to determine coverage for the
State and local government, educa-
tional institution, and corporate cate-
gories would also be used to determine
coverage for any entity which does not
fit one of these three categories.

The bill would also make clear that,
in a case in which assistance is ex-
tended to a State government or to a
local government, rather than directly
to an agency or department thereof,
the unit—for example, the Governor's
office—to which the funds are ex-
tended as well as the agencies and
other entities that actually receive
funds would all be covered.

FUND TERMINATION

Finally, the bill contains the same
amendments as were proposed in last
year’s bill to the “pinpointing” lan-
guage in the fund-termination provi-
sions of title IX, the Age Discrimina-
tion Act, and title VI—which, under
section 505(a)(2) of the Rehabilitation
Act, applies to section 504 violations.
Thus, in the case of each statute, the
reference to a “particular program, or
part thereof”’—which in the Age Dis-
crimination Act alone also includes “or
activity”—is deleted and, in its stead,
language would be inserted to limit
fund terminations to the Federal fi-
nancial assistance that is determined
to “support the noncompliance” that
is found to be occurring. The statutory
scheme would thus retain the basic
concept of “pinpointing,” that is, lim-
iting the termination of funds to those
funds which have a specific nexus to
the discrimination that is found.
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PROCEDURAL SAFEGUARDS RETAINED

Mr. President, I want to emphasize
that, in the case of both of the catego-
ries of changes that our bill would
make in the four laws, our intention
has been to restore the law to the gen-
eral shape it was originally intended to
have and until recently did have under
the practices of each of the four prior
administrations charged with their im-
plementation. I would also note that
all of the existing procedural safe-
guards that the four laws provide
before Federal funds may be terminat-
ed—the Government's initial duty to
attempt resolution of the violation
through conciliation, notice to the re-
cipient of any adverse finding, oppor-
tunity for hearing, 30 days’ advance
notice to the congressional committees
with responsibility for the laws under
which the funds were provided, and
the right to judicial review of any deci-
sion to terminate funding—are re-
tained without change.

CONCLUSION

Mr. President, these four basic civil
rights statutes are integral parts of
our national commitment to the con-
cept and achievement of equal justice
and opportunity. We must act to
ensure that this national antidiscrimi-
nation policy and our progress in im-
plementing it is not undercut and di-
minished by the Supreme Court's erro-
neous opinions and decisions in the
three cases and the Reagan adminis-
tration's sweeping applications of
them.

It is vital that Congress act to reaf-
firm longstanding policy that recipi-
ents of Federal funding refrain from
engaging in invidious and unjust dis-
crimination. We have come too far
along the long, arduous path toward a
fair and just society to allow progress
in the area of civil rights to be under-
mined.

The work that was left undone in
the Senate in the closing days of the
98th Congress must be swiftly com-
pleted. I urge all of my colleagues to
give this bill their careful consider-
ation and, ultimately, their support.

Mr. MATHIAS. Mr. President, today
I join with the Senators from Con-
necticut [Mr. Weicker] and Massa-
chusetts [Mr. Kennepyl], and with
many other Senators, to introduce one
of the most important bills yet pre-
sented to the 99th Congress—the Civil
Rights Restoration Act of 1985.

Recent decisions of the U.S. Su-
preme Court—most notably last year's
ruling in the case of Grove City Col-
lege versus Bell—have set back the en-
forcement of our national policy of
eliminating unfair discrimination. The
legislation we introduce today is de-
signed to overcome the crippling ef-
fects of those decisions, and to renew
and reinvigorate our pledge to mem-
bers of racial minorities, to women, to
the handicapped, and to the elderly,
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that the Federal taxes that they pay
will never be used to support invidious
discrimination against them.

The Civil Rights Restoration Act of
1985 will correct the narrow interpre-
tation that the recent court decisions
have imposed on title IX of the 1972
Education Amendments. It also fore-
stalls similarly restrictive readings of
the statute on which title IX is
based—title VI of the 1964 Civil Rights
Act—and of the laws prohibiting Fed-
eral support for discrimination based
on age or handicap, both of which are
also derived from title VI. Enactment
of this measure will restore the long-
standing administrative practice under
all these statutes, which provides that
the entire institution that receives as-
sistance from Federal tax dollars, and
not simply the specific component
that directly receives the funds, has a
duty to refrain from illegal discrimina-
tion.

As a rule it is not particularly diffi-
cult to draft legislation intended to
clarify the interpretation of a single
phrase—program or activity—appear-
ing in a handful of Federal laws. The
history of this legislation demon-
strates that this rule, like any other,
has its exceptions. The Senate never
had an opportunity to vote on the
Civil Rights Act of 1984, which was in-
troduced shortly after the Grove City
decision. An amendment embodying
its text was offered to the continuing
resolution in the last days of the 98th
Congress, but was caught in the legis-
lative logjam that clogged our calen-
dar last October.

This legislation is not fundamentally
different from last year’s civil rights
bill. But to the extent it is different,
this year’s bill is a better bill. It is
clearer. It is simpler. And it is more
sharply focused on the task at hand.
That task is to restore the original
congressional intent to forbid the use
of tax dollars to subsidize discrimina-
tion against women, against racial mi-
norities, or against the handicapped,
or the elderly. As part of that task, we
must correct the course taken by the
Supreme Court in some of its recent
decisions—most notably in the Grove
City case—and put the Federal Gov-
ernment back on the track of vigorous
enforcement of the civil rights laws.

The new majority leader has target-
ed deficit reduction as his primary
goal for the 99th Congress. I agree
with his evaluation of the challenge
before us. But I would add that a focus
on deficit reduction is fully consistent
with active support for the restoration
of broad civil rights coverage. In fact,
if we are going to tighten up on Feder-
al spending, it is doubly important to
insure that every American has an
equal chance to participate in federal-
ly assisted programs, and that no
American is excluded because of race,
gender, age, or handicap. The Federal
Government can no longer afford to
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tolerate diserimination in any program
or activity that is assisted by tax dol-
lars. We need the Civil Rights Resto-
ration Act because we must make sure
that the equality of sacrifice that defi-
cit reduction will demand does not
become a sacrifice of equality.

I believe that the Senate leadership
shares this view, and that there is gen-
eral agreement in the Senate that a
legislative response to the Grove City
decision is needed. The Civil Rights
Restoration Act of 1985 offers the
most comprehensive and effective re-
sponse, and I call on my fellow Sena-
tors to join in support of it.

Mr. PACKWOOD. Mr. President, I
rise today to join Senator KENNEDY
and Senator WEICKER as a principal
sponsor of the Civil Rights Restora-
tion Act of 1985. I am pleased to
report that this bill accomplishes the
same objectives we sought in 1984:
Elimination of the Federal subsidy of
discrimination.

Passage of the Civil Rights Restora-
tion Act of 1985 will ensure that
discrimination is prohibited by the re-
cipients of Federal financial assist-
ance. That has always been the goal of
the proponents of legislation to re-
store and revitalize the civil rights
statutes that were weakened by recent
Supreme Court decisions, most nota-
bly the Grove Citfy College versus Bell
decision on February 28, 1984.

Congress will pass the Civil Rights
Restoration Act of 1985 this year. The
Congress must recommit itself to its
original intent in passing antidiscrimi-
nation laws during the past 20 years:
That receipt of Federal financial as-
sistance will trigger institutionwide
coverage of civil rights statutes.

On one day in 1984, two decades of
civil rights progress was severely re-
stricted by the U.S. Supreme Court de-
cision in Grove Cily College versus
Bell. Our job in 1985 is to clarify and
reaffirm the law so that no one can
say, ever again, that one individual or
one group has an unfair advantage
over another.

Today, I am sponsoring legislation to
restore four major civil rights statutes:
Title VI of the Civil Rights Act of
1964, title IX of the Education Amend-
ments of 1972, section 504 of the 1973
Rehabilitation Act, as amended in
1978, and the Age Discrimination Act
[ADA] of 1975. These statutes togeth-
er ensure that discrimination is pro-
hibited by the recipients of Federal fi-
nancial assistance.

The Civil Rights Act of 1964 is the
basic guarantor of civil rights in this
country. Its purpose is to effectively
prohibit discrimination in employ-
ment, public accommodations, educa-
tion, and federally assisted programs.
All subsequent civil rights statutes
were built on these guarantees, cor-
recting any omissions to this grand de-
cision.
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The cornerstone of the 1964 act is
title VI, prohibiting discrimination on
the grounds of race, color, or national
origin in “any program or activity re-
ceiving Federal financial assistance.”
Calling for its enactment, President
Kennedy was eloquent: “Simple jus-
tice requires that public funds, to
which all taxpayers of all races con-
tribute, not be spent in any fashion
which encourages, entrenches, subsi-
dizes or results in racial discrimination
* * » Enforcement efforts have re-
sulted in ending discrimination in edu-
cation, State and local governments,
and a variety of institutions that re-
ceive Federal funding.

Title VI has become the model both
in language and remedial approach for
the civil rights statutes that followed.
In 1972, rectifying a major omission in
title VI, Congress enacted title IX of
the 1972 Education Amendments. Be-
cause title VI's coverage excludes sex
as a forbidden classification, title IX is
essential to outlaw discrimination on
the grounds of sex “under any educa-
tion program or activity receiving Fed-
eral financial assistance.” Title IX has
been credited with securing education-
al rights for women that had not here-
tofore existed. It was certainly Con-
gress' intent that title IX be accorded
the same broad interpretation that
had been given title VI—thus, the
tracking of the very language used to
secure those critical protections.

So, too, section 504 of the Rehabili-
tation Act of 1973 followed the same
model. In that legislation, Congress in-
cluded the disabled under the antidis-
crimination rubric. Referring to title
VI, our ultimate exemplar, we again
used the program or activity language.

Finally, in 1975, we went to the well
another time, patterning the Age Dis-
crimination Act on the grounds of age
by “any program or activity receiving
Federal financial assistance.” In every
case, our intent has been expansion of
the protections of the original Civil
Rights Act.

Unfortunately, on February 28, 1984,
the Supreme Court in Grove City Col-
lege versus Bell opted for a severely
limited interpretation of title IX of
the 1972 Education Amendments. The
Court held that only the “program or
activity receiving Federal financial as-
sistance,” rather than an entire insti-
tution, is subject to title IX strictures.
In this case, only the financial aid pro-
gram of Grove City College—and no
other part of the institution—is pro-
hibited from discrimination on the
basis of sex. In an instant, the broad
scope we intended was abrogated.

The decision is particularly trou-
bling on its terms since discrimination
in education is subtle but pernicious,
affecting its victims for the entirety of
their lives. The absurdity of the result
is apparent. It is of little use to bar
discrimination in the financial aid pro-




February 7, 1985

gram of an institution if a woman
cannot gain admittance to, or partici-
pate in, the institution because of its
other discriminatory policies and prac-
tices. It is equally of little use to bar
discrimination in employment if a
woman cannot attain the necessary
education to obtain that employment.
Our purpose in enacting title IX was
to ensure that Federal resources could
not be used to support discriminatory
practices against women and that
those practices would cease to exit—a
precise parallel to President Kenne-
dy's purpose in urging the passage of
title VI.

But even more horrifying than
Grove City's title IX interpretation is
the decision’s staggering legacy. Not
only has the Supreme Court substan-
tially undercut the efficacy of title IX,
but the decision’s precedential value
with respect to title VI, section 504,
and the Age Discrimination Act
cannot be overstated. If title IX is pro-
gram-specific in effect, the other stat-
utes, worded identically, are likely to
suffer a similar analysis. Indeed, in the
past year since the Court handed
down its decision, the Department of
Justice has moved forward on that
basis in its so-called enforcement en-
deavors.

Now in 1985—21 years after the pas-
sage of the Civil Rights Act of 1964, it
is time to recommit ourselves to its
purposes. Fortunately, the Supreme
Court's opinion is easily corrected.

The Civil Rights Restoration Act of
1985 will clarify our original intentions

regarding all four statutes: That re-
ceipt of Federal financial assistance
will trigger institutionwide coverage.
Lest any critic question our remedial
approach, however, the bill will also
clarify that only the particular assist-
ance supporting noncompliance will be
subject to termination.

Exciting testimony to the last 21
years of civil rights enforcement ac-
tivities is the unified coalition that
supports this legislation. Advocacy or-
ganizations representing minorities,
women, the disabled, and the elderly
have joined forces behind the Civil
Rights Restoration Act of 1985. This
must be evidence that the efforts of
the past 21 years are reaping rewards.
The broad-based support justifies the
broad interpretation we intended for
these laws. I thank this coalition for
their effort and call on all Members of
Congress, and the administration, too,
to unite behind this bipartisan bill,
enact it speedily, and make 1985 the
year we restore antidiscrimination
laws forever.

Mr. METZENBAUM. Mr. President,
I join my colleagues, Senator KENNEDY
and Senator WEICKER, in cosponsoring
the Civil Rights Restoration Act of
1985. This legislation is one of the
most important bills we will have the
opportunity to consider during this
Congress. If enacted, this bill will re-
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verse the erroneous decisions of the
Supreme Court in the Grove City deci-
sion, and certain other Court opinions,
which undercut basic civil rights pro-
tections.

In the Grove City decision, the Su-
preme Court misinterpreted the intent
of Congress in enacting title IX of the
Education Amendments of 1972, sec-
tion 504 of the Rehabilitation Act of
1973, the Age Discrimination Act of
1975, and title VI of the Civil Rights
Act of 1964. Each of those statutes is
based on a simple but powerful princi-
ple—Federal funds should not be used
to support discriminatory activity.

By interpreting title IX of the Edu-
cation Amendments of 1972 to mean
that a college could continue to dis-
criminate in all its programs other
than the financial aids program, even
though the college benefited from
Federal grants to students, the Su-
preme Court took an exceedingly
narrow view of the coverage of that
statute. Congress did not intend to
hamstring enforcement of the civil
rights laws in such a drastic way.

This legislation reverses that deci-
sion and makes clear that financial as-
sistance to a university or a system of
higher education means that entire
university or system is subject to the
Federal ban on discrimination.

Because the Supreme Court also in-
dicated that other statutues with a
similar purpose and enforcement
mechanism would also be interpreted
in the same narrow way, the bill
makes clear that the same principle
should apply when funds are provided
to other types of institutions and
when the prohibitions in these other
statutes are interpreted by the courts.

The bill makes clear that Federal fi-
nancial assistance to a State or local
department or agency means the
entire agency or department is subject
to the ban on discrimination in all
four of the statutes I mentioned earli-
er. Similarly, when financial assistance
is provided to a corporation, partner-
ship or private organization, the entire
corporation, partnership, or private or-
ganization is subject to the prohibition
on discrimination. Similar principles
will apply to local educational agencies
and other types of entities.

These principles are not only sound
policy, but they reflect the under-
standing of officials who had responsi-
bility for interpreting and implement-
ing these statutes. It is true that in
some cases it is difficult to identify
precisely how particular situations
would have been interpreted prior to
the Grove City decision. In an effort
to make congressional intent clear to
the courts, the bill states basic princi-
ples as clearly as possible. In all cases,
however, the bill restates closely prior
enforcement practice. In short, the bill
provides clarity for the courts and en-
forcement agencies while faithfully re-
stating the understanding and imple-
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mentation of these statutes prior to
the Grove City decision.

During the last Congress the oppo-
nents of the Civil Rights Act of 1984
used the strategy of conjuring up com-
plex hypothetical situations and de-
manding that the proponents of the
bill show conclusively prior enforce-
ment practice with respect to each sit-
uation. I am frank to say that, in some
situations, that cannot be done. On
the other hand, I am frank to say that
such a tactic diverts our attention
from the fundamental issue—restoring
the strength and effectiveness of the
civil rights laws. That is the task
before us. We will only find an excuse
not to act if we insist on resolving
every conceivable guestion that may
arise under these statutes.

The public is entitled to demand
that we act responsibly and quickly on
this legislation, in particular, the
groups in the public that look to Con-
gress for protection from discrimina-
tion—the aged, minorities, the handi-
capped and women. They demand
action, not excuses.

I am confident that when this bill is
fully debated in this body, the over-
whelming majority of the Senate will
decide to support this legislation and
restore the civil rights protections
that have made our Nation a fairer
and more just society.

Mr. PELL. Mr. President, I have co-
sponsored and strongly support the
Civil Rights Restoration Act intro-
duced today. Through the years a
great deal of progress has been
achieved for women and minorities as
a result of the civil rights laws enacted
by Congress. As a nation we must con-
tinue to discourage discrimination and
continue to open opportunities for all
our citizens. The Supreme Court's de-
cision in Grove City threatens the
progress we have achieved, especially
for women, and we must put an end to
that threat. The bill that has been in-
troduced today, the Civil Rights Res-
toration Act will overturn the Su-
preme Court's decision and will pro-
hibit discrimination against women
and minorities by institutions receiv-
ing Federal funds.

Unless we act now, colleges and uni-
versities voluntarily accepting finan-
cial assistance provided by the Federal
Government will be free to discrimi-
nate, as some have done in the past
against women. Absent the passage of
this bill, the expanding opportunities
only recently made available to women
in athletics, vocational and profession-
al training and in other areas would be
endangered.

During the last session of Congress,
the opponents of the Civil Rights Act
of 1985 in the Senate raised numerous
objections and effectively eliminated
any chance that the bill would pass
the Senate. Many of that bill’s propo-
nents, including myself, have worked
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hard to redraft this important piece of
legislation to address the concerns of
the bill's opponents and to ensure that
the Supreme Court's incorrect deci-
sion be overturned.

For nearly 20 years, every adminis-
tration has interpreted the civil rights
laws prohibiting discrimination on the
basis of race, sex, national origin,
handicapping condition and age as
having broad coverage and applica-
tion. With the passage of the Civil
Rights Restoration Act we can insure
that the civil rights laws of this
Nation will have their intended broad
impact, and we can continue the essen-
tial progress toward assuring full op-
portunities for women and minorities.

Mr. CHAFEE. 1 am pleased to join
Senators WEICKER, MATHIAS, and KEN-
NEDY in introducing the Civil Rights
Restoration Act of 1985. Legislation to
strengthen our Nation's civil rights
laws remains the major unfinished
business of the 98th Congress.

It is fitting that the drive for civil
rights should occupy a prominent
place on Congress' agenda. Indeed, few
other endeavors have consumed so
much of our national energies during
the past 100 years. The civil rights
debate has accentuated both the
strengths and weaknesses of our na-
tional character. Each civil rights vic-
tory has been hard fought, and the
quest for equality has enriched our so-
ciety.

Civil rights means equal opportuni-
ty—for blacks as well as whites, for the
old as well as the young, for women as
well as men. Those who fought so
hard for the landmark civil rights bills
of the past generation wrote these
laws to be inclusive, not exclusive.
They painted with a broad brush, for
their purpose was to reach out to all.

Last year, we learned once again
that vigilance is the watchword if we
are to protect the gains which have
been made. The Supreme Court, in its
Grove City decision adopted a narrow
interpretation of title IX of the Edu-
cation Amendments of 1972. In enact-
ing title IX, Congress clearly intended
to guarantee equal access by both
sexes to the programs and activities of
federally supported institutions.

The Court's decision limited the
Government’s ability to enforce ecivil
rights laws in federally supported in-
stitutions by applying sanctions only
to the specific program affected—col-
lege athletics, for instance—rather
than to the entire institution. This
narrow interpretation compelled
action to make clear that institution-
wide coverage is triggered by the re-
ceipt of Federal financial assistance in
any form—not only under title IX but
under three other important civil
rights laws. And so we set out to clari-
fy this broad scope of coverage to pro-
vide institutionwide protection against
discrimination based not only upon
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sex, but upon race, national origin, dis-
ability, or age.

Complete equality of opportunity is
not yet a reality for all our citizens. No
government should establish legalistic
barriers that prevent men and women
from achieving their full potential.
QOur business should be to enhance op-
portunity for all, not to narrow it for
the privileged few.

It was extremely unfortunate that
our efforts to pass legislation last year
became bogged down in a parliamenta-
ry muddle. In addition to the proce-
dural difficulties, however, there were
some substantive objections to our ear-
lier proposal. It was argued that our
amendments to the civil rights stat-
utes did more than clarify their scope
of coverage—that our amendments
reached beyond original congressional
intent and amounted to an effort to
change previous regulatory practices.

Last year, we attempted to clarify
the scope of civil rights protection in
these laws by replacing the term “pro-
gram or activity” with “recipient.”
The use of the term “recipient” may
have a far broader reach than the ex-
isting language. But our objective is to
assure that civil rights protections
remain as strong as Congress has
always intended—not to authorize bur-
densome new regulations where they
don't apply.

The legislation we now propose does
not include the term “recipient.” In-
stead it retains the term “program or
activity”—the phrase narrowly inter-
preted by the Court in Grove City—
and adds a definition of that term to
each of the civil rights statutes. The
definition is clear and leaves no doubt
that institutionwide coverage is the
intent of Congress. This definition is
consistent with prior coverage.

First, when a State or local govern-
ment agency or department receives
Federal funds, the entire agency or de-
partment is covered.

Second, when a university, higher
education system, local education
agency, or other elementary and sec-
ondary school system receives Federal
funds, the entity is covered.

Third, when a corporation, partner-
ship, or other private organization re-
ceives Federal funds, the entire entity
is covered.

An institution which receives even a
single dollar of Federal financial as-
sistance should not be permitted to
practice any form of discrimination. In
order for our Nation to make contin-
ued progress in assuring the equal
rights for all citizens, we must act
promptly to clarify the broad scope of
coverage intended for these statutes.

The Civil Rights Act of 1964, the Re-
habilitation Act of 1973, the Age Dis-
crimination Act of 1975, and title IX
have opened doors to groups in our so-
ciety whose aspirations and opportuni-
ties had previously been limited.
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But these four statutes have helped
our Nation make significant strides in
eliminating discrimination in a variety
of important areas. Now is not the
time to turn back.

Mr. SIMON. Mr. President, as a
Member of the House of Representa-
tives, I was one of the principal spon-
sors of the Civil Rights Act of 1984.
Although last year, the House over-
whelming passed H.R. 5490, by a vote
of 375-32, the Senate was unable to
complete work on that bill or its own
version before the end of the 98th
Congress.

This year's bill seeks the same result
we sought to achieve in 1984—the res-
toration of four major civil rights stat-
utes—title VI of the Civil Rights Act
of 1964, title IX of the Education
Amendments of 1972, section 504 of
the Rehabilitation Act of 1973, and
the Age Discriminaton Act of 1975—to
the broad scope of coverage which the
Supreme Court in Grove City College
versus Bell erroneously invalidated.

To achieve this goal, each of the
four laws is amended—and they are
amended in exactly the same way.
However, in order to answer the criti-
cism that S. 2568 was too complex, and
therefore unclear, we have taken a dif-
ferent approach this year.

This year’s bill defines the term
“program or activity.” It leaves intact
existing definitions of recipient. The
definition of “program or activity,”
which sets forth the scope of coverage
is simple and clear. One must only
look to the face of the statute to de-
termine its parameters. It incorporates
the same broad scope of coverage of
these laws which existed prior to the
Supreme Court’s decision. Thus, when
any part of a college, university,
system of higher education, or loecal
school district is extended Federal fi-
nancial assistance then all of the oper-
ations of that college, university,
system of higher education or local
school district are required to comply
with the nondiscrimination provisions
of these laws. This principle also ap-
plies to a corporation, partnership, or
other organization receiving Federal
assistance, that is, any part of a corpo-
ration, partnership, or other organiza-
tion extended assistance results in cov-
erage of the entire corporation, part-
nership, or organization.

For example, if this legislation were
the law of the land and the Supreme
Court had before it the exact same set
of facts presented in Grove City Col-
lege versus Bell, it would determine
that Grove City College was the recip-
ient and the “program or activity” re-
ceiving the basic educational opportu-
nity grants [Pell grants] was the col-
lege.

If Grove City College received no
Federal student assistance, but the
college's department of physical sci-
ences applied for and received a grant
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from the National Science Founda-
tion, then under this bill, all of the op-
erations of the college would be cov-
ered because part of its operations was
extended Federal financial assistance.
Thus, diserimination anywhere in the
college could be investigated and com-
pliance could be effected throughout
the college because the coverage is
program-wide, as defined in this bill.
Furthermore, Federal financial assist-
ance could be terminated if it was de-
termined that the funds supported the
discrimination found.

If Grove City College's Peter Q.
Prof, an adjunct professor of human-
ities, applied for and received a grant
from the Department of Education’s
Fund for the Improvement of Postsec-
ondary Education [FIPSE], and he
simply used Grove City College's post
office for receipt of his mailings (in-
cluding grant checks from FIPSE), are
all of the operations of Dr. Prof or
Grove City College the program or ac-
tivity which must comply with the
antidiscrimination provisions? Under
these facts, Dr. Prof would be the re-
cipient of Federal financial assistance.
Although he would be covered, the
college would not because Dr. Prof’s
grant activities are unrelated to the
college, and thus, not part of the oper-
ations of the college.

Would the program or activity be
the college or the professor, if in per-
forming the FIPSE grant, Dr. Prof
used Grove City College facilities, re-
search assistants, materials and sup-
plies and the college had fiscal control
of the grant funds and it received a
portion of the grant funds for over-
head? Under such facts, Dr. Prof
would be considered part of the oper-
ations of the college which was ex-
tended Federal financial assistance
and the College would be the covered
program or activity.

What would be the extent of cover-
age under this bill if Grove City col-
lege were a public institution and part
of a statewide system of 4-year col-
leges or universities administered by a
single board of trustees and Grove
City was the only campus with stu-
dents receiving Federal student aid
[Pell Grants or Guaranteed Student
Loans], that is, would the college or
system be the program or activity?
Under this bill, since Grove City is
part of a “system of higher education”
and it has been extended Federal fi-
nancial assistance then the entire
system is covered. Thus, jurisdiction to
bring a discrimination complaint at
another campus would lie because of
the Federal financial assistance ex-
tended to the Grove City campus. The
Federal financial assistance extended
to Grove City could not be terminated
unless the assistance supported the
discrimination found at the other
campus.

As a practical matter, in higher edu-
cation there are no postsecondary in-
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stitutions which do not receive some
form of Federal financial assistance.
Almost all receive direct grants or con-
duct work under contract with Federal
departments artured rationale of stop-
ping title IV dollars at the student aid
office door is reversed.

This bill clarifies the scope of cover-
age when Federal financial assistance
is extended to a State or local govern-
ment. Assistance extended to any part
of an agency or department of govern-
ment means the entire agency or de-
partment is required to operate in a
nondiscriminatory manner; if the as-
sistance is extended to some other gov-
ernmental entity [other than a depart-
ment or agency] which in turn distrib-
utes the assistance to some other gov-
ernment entity [including some part
of a department or agency] then the
distributing entity is covered in its en-
tirety and the receiving entity is cov-
ered in its entirety if the receiving
entity is part of a department or
agency, then the department or
agency is covered in its entirety]l.

The remedial concept of “pinpoint-
ing,” which requires that the cutoff of
Federal funds be pinpointed to the
particular assistance supporting the
discrimination, is retained. This con-
forming amendment made to the rem-
edies section of these laws is done to
assure continuation of this enforce-
ment practice.

Enactment of this legislation will
continue to ensure that Federal funds
are never used to subsidize discrimina-
tion against any person based on race,
national origin, sex, disability or age.

Mr. DURENBERGER. Mr. Presi-
dent, I rise in support of the Civil
Rights Restoration Act of 1985. I be-
lieve it is the best approach to assure
that the rights of all individuals are
protected under the law. This legisla-
tion does not expand Government au-
thority. Types of organization current-
ly exempt from the statutes in ques-
tion would remain exempt. The effect
of the legislation would be, simply, to
make explicit in major civil rights stat-
utes the protections intended by the
Congresses that established them.

Some have labeled supporters of this
bill as proponents of unwarranted
Government intrusion. I believe this
opinion is misguided. In fact, the legis-
lation before us was carefully crafted
to address that concern. For example,
an establishment that is not a direct
beneficiary of Government assistance,
but which acts as a conduit to the
major benefactor, would continue to
be exempt from the coverage of the
statutes.

So, for instance, the “Ma & Pa" gro-
cery store that accepts food stamps
need not worry that providing this
service will bring a whole new range of
Federal regulation. The store is acting
as a conduit of food stamp aid from
the Government to the customers, and
will not be subject to Government
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scrutiny as if an actual aid recipient.
Qur civil rights statutes are not in-
tended to broaden the Federal Gov-
ernment’s jurisdiction to such a
degree, and neither is the legislation
before us today.

Rather than increasing Federal au-
thority, this bill restores—and let me
stress the word ‘“restores”—the au-
thority that was curbed severely by
the U.S. Supreme Court ruling in
Grove City College against Bell. This
is power rightfully given the Federal
Government in four major civil rights
statutes, namely the power to prohibit
use of Federal funds to support dis-
crimination on the basis of sex, race,
age or physical handicap.

Accepting Federal dollars, taxpayer
dollars, is a voluntary decision, and
one that carries responsibility. That
responsibility is a condition of the
transaction. It is not unreasonable to
expect that establishments accepting
these funds will respect the basic civil
rights of Americans. And it is not un-
reasonable to expect the Federal Gov-
ernment to make sure they do.

Mr. President, last year Congress
used its power to protect the innocent
from the threat of drunk drivers. In
doing so, we moved with the knowl-
edge that some would say Government
had gone too far. Because we per-
ceived an overriding need for action on
the national level, we did not let that
criticism stop us from reducing the
fatal risks to millions of people.

Today we are dealing with another
grave threat, and one just as damag-
ing. Discrimination cripples. It con-
fines Americans to restrictive stereo-
types; it holds them back from eco-
nomic, intellectual, and social opportu-
nity. It keeps them out of reach of
their potential. The harm to individ-
ual lives, and to our society as a whole,
is immeasurable.

Discrimination is a Federal concern.
The National Government has the
duty to secure for all Americans the
basic rights and liberties guaranteed
them by the Constitution. It is a func-
tion that must be performed at the na-
tional level. Congresses past realized
this when they wrote our major civil
rights laws, and it is incumbent upon
us to protect their initiatives from ero-
sion.

The intent of the Civil Rights Resto-
ration Act of 1985 is clear and concise.
It holds a State or local government
agency or department, educational
system, or business who are the major
benefactors of Federal financial assist-
ance and in some cases receive millions
of American Federal dollars accounta-
ble for adhering to existing civil rights
laws which have been on the books for
20 years.

The four major civil rights statutes:

Title IX of the Civil Rights Act of
1972 which prohibits racial discrimina-
tion and states that the law is enforce-
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able by the termination or refusal to
grant Federal dollars to any recipient
who has been found guilty of racial
discrimination.

Section 504 of the Rehabilitation
Act of 1973 ensures handicapped indi-
viduals an opportunity to participate
in our society without exclusion from
that participation, by denial of bene-
fits to, or discrimination against them
on the basis of their handicap. Again,
those found guilty of discrimination
are subject to certain sanctions pro-
scribed in the law.

Age Discrimination Act of 1975 bars
discrimination because of age in feder-
ally assisted programs. The act was de-
signed to cover any type of enterprise
and any age group provided that en-
terprise or activity is a recipient of
Federal funds.

Title IV of the Civil Rights Act of
1964 which prohibits discrimination on
the basis of race, color, religion, sex, or
national origin from execlusion from
participation, or discriminatory denial
of benefits, in any “program or activi-
ty” that receives Federal financial as-
sistance.

Clearly, if we are to protect the
gains we have made toward eradicat-
ing discrimination, Congress must act
promptly to clarify any restrictive in-
terpretation of not only title IX, but
also title VI, section 504, and the Age
Discrimination Act of 1975—all of
which utilize protections similar or
identical to those of title IX.

The Civil Rights Restoration Act of
1985 fulfills the historic commitment
of the Federal Government in protect-

ing Civil Rights and outlawing dis-
crimination.
In the words of Hubert Humphrey:

. . . It was once said that the moral test of
government is how that government treats
those who are in the dawn of life, the chil-
dren; those who are in the twilight of life,
the elderly; and those who are in the shad-
ows of life, the sick, the needy and the
handicapped.—Hubert Humphrey, Novem-
ber 1, 1977.

The Civil Rights Restoration Act of
1985 confers the terms that are neces-
sary in order to achieve the original
intent of Congress. It addresses the
court decision limiting the impact or
prohibition against discrimination in
any institution or business, on any
basis, where Federal moneys support
the operation of that entity.

The application of this policy is self-
evident. Suppose a black child—whose
family has the ability to pay for serv-
ices—is barred because of race from
the privately-funded children’s wing of
a hospital. And suppose that hospital
receives substantial Federal funding in
all other departments and, in fact, is a
hospital whose construction and major
capital expenditures were only made
possible through the use of Federal
dollars. Most would agree that this
action would be cruel and inhumane.
Yet, under the court’s limited inter-

CONGRESSIONAL RECORD—SENATE

pretation of the law, the Federal Gov-
ernment would simply turn its head
and keep writing the checks.

There is no justification for disman-
tling the safeguards of civil rights
laws. We should be proud of the
strides we have made in eliminating
discrimination, but we must remember
that they were due, in part, to the
level of vigilance and accountability
our courts applied to civil rights en-
forcement. It is imperative to maintain
those high standards we set for appli-
cation of these laws.

In this time of economic delibera-
tion, we must consider the effect our
decisions will have on our future. That
future lies squarely on our ability to
motivate collective efforts to solve our
Nation’s problems. Discrimination re-
stricts collective participation and robs
our society of integrity and human po-
tential. This is a debt we cannot afford
and should not accept.

This Congress must make it clear to
the courts and to those who choose to
accept Federal dollars, that we will not
accept civil rights violations in any
degree. In America, equal opportunity
is not negotiable. It is the law. I urge
my colleagues to tackle the temptation
of complacency and work to restore ef-
fective civil rights legislation.

Mr. HART. Mr. President, I strongly
support the Civil Rights Restoration
Act of 1985. This legislation is impor-
tant, necessary, and timely. As was the
case with last session’s Omnibus Civil
Rights Act, I am proud to serve once
again as a principal cosponsor of this
measure.

Without a doubt Mr. President, the
Civil Rights Restoration Act repre-
sents the single most important civil
rights legislation we will consider
during the 99th Congress. By passing
this bill, this distinguished body can
reaffirm our Government'’s longstand-
ing commitment to the principle of ex-
panding opportunities—not only for
minority Americans—but for women,
the disabled, and our senior citizens as
well.

Two overriding concerns dictate that
we act swiftly in passing this bill.
First, Mr. President, there is the deci-
sion of the Supreme Court in the infa-
mous Grove City case. This holding ef-
fectively reversed over 20 years of ju-
dicial and legislative interpretation
with respect to the nature and extent
of the enforcement mechanisms avail-
able to the Federal Government in
connection with its prohibitions
against unlawful discrimination.

Second, we must consider the impli-
cations of the reelection of President
Reagan. We must ask ourselves what
Mr. Reagan’'s administration is likely
to do in the wake of Grove City. This
administration has, after all, seized
upon every opportunity to retreat
from well-established Federal commit-
ments to civil rights and equality of
opportunity. Furthermore, the Justice
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Department has clearly indicated its
intention to interpret and apply the
Grove City holding in the broadest
context possible. Mr. President, such
an interpretation threatens more than
the title IX prohibition against
gender-based discrimination which was
before the Court in Grove City; it
would also leave us powerless to pre-
vent discrimination based upon age,
race, or physical disability.

Rarely do issues of public policy pro-
vide us such clear-cut choices. Quite
simply, passage of the Civil Rights
Restoration Act of 1985 gives us a
means to support the aspirations of all
Americans for a more just society; a
society in which all of us enjoy the
full protection of the law and are al-
lowed to make meaningful contribu-
tions, limited only by our imagination,
talents, and abilities.

Most important of all Mr. President,
passage of this legislation will reaffirm
Congress’ commitment to the principle
that no public funds shall be used in
any manner that results in subsidizing
unlawful discrimination against other
Americans—period.

Again, I am honored to serve as a co-
sponsor of the Civil Rights Restora-
tion Act of 1985. I urge all of my col-
leagues to join with us in this impor-
tant work.

Finally Mr. President, I am confi-
dent that in this session of Congress,
we will successfully rearticulate this
Nation’s highest and best commitment
to the cherished ideal of equal oppor-
tunity and equality of treatment
under the law, without regard for age,
race, sex, or physical disability.

Mr. KERRY. Mr. President, our
Government cannot fight discrimina-
tion unless it has the tools to do so.
For 20 years, our civil rights laws have
helped us to combat discrimination
based on race, religion, sex, handicap,
and age. Last year, the Supreme
Court’s decision in the Grove City case
eroded our ability to fight discrimina-
tion. This year, passage of the Civil
Rights Restoration Act of 1985 will
allow us again to prohibit discrimina-
tion by any entity that receives Feder-
al money.

We must not allow our Government
to remain in the position of supporting
schools and other institutions that dis-
criminate. In recent years, we have
made major inroads against racial seg-
regation in our Nation's schools, hospi-
tals, and other public institutions. We
cannot let the barriers of the past rise
again,

Instead, we must rededicate this
Nation to the idea that discrimination
based on sex, race, handicap, or age is
absolutely unacceptable anywhere in
the United States. We must use the re-
sources of our Government to fight
discrimination and we must have both
the means and the resources to en-
force our civil rights laws.
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For these reasons, I am proud to
give my support to the Civil Rights
Restoration Act of 1985. The rights of
millions of Americans cannot be pro-
tected unless we give force to the origi-
nal intent of our civil rights laws by
passing this legislation. We cannot
allow Federal money to support dis-
crimination. We must reverse Grove
City early in this session.

Mr. RIEGLE. Mr. President, today I
proudly join several of my colleagues
as an original cosponsor of the Civil
Rights Restoration Act of 1985. The
aim of this legislation is clear—to re-
store in full force and effect four
major civil rights laws that prohibit
discrimination on the basis of race,
gender, disability, or age in institu-
tions that receive Federal funds. This
legislation was of the utmost impor-
tance during the 98th Congress and
the passage of time has only increased
the need for the speedy enactment of
this bill's provisions. I am hopeful that
both bodies will act responsibly by
passing this legislation quickly.

America is a great land that provides
boundless opportunities for her many
citizens. To assure that all Americans
have an equal chance to share in these
opportunities, Congress has passed
laws to prohibit discrimination be-
cause of one's skin color, gender, dis-
ability, or age. Whether all Americans
will continue to be protected from
these forms of discrimination has been
thrown into doubt because of the now
infamous Supreme Court decision in
Grove City College versus Bell last
February. As my colleagues are aware,
that decision restricted the application
of title IX's antisex discrimination
provisions to the specific program, as
opposed to the entire institution, that
received Federal funds. That interpre-
tation runs counter to congressional
intent and the enforcement of title
IX's provisions by all administrations,
Democratic and Republican, except
for the present one. Since the program
or activity language interpreted by the
Supreme Court appears in the laws
prohibiting discrimination on the basis
of race, disability and age in institu-
tions receiving Federal funds, the
Grove City decision has restricted the
application of those laws’ antidiscrimi-
nation provisions as well.

The bill introduced today amends
title VI of the Civil Rights Act of 1964,
title IX of the Education Amendments
of 1972, section 504 of the Rehabilita-
tion Act of 1973, and the Age Discrimi-
nation Act of 1975—the four major
laws prohibiting discrimination on the
basis of race, gender, disability, and
age in institutions receiving Federal
assistance—in the same manner. A def-
inition of program or activity is insert-
ed in these four laws to insure that an
entire entity is covered by the nondis-
crimination provisions whenever a de-
partment or unit of that entity re-
ceives Federal assistance. The bill also
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provides that only that unit of a State
or local government, or that unit to
which funds are extended, is covered.
Furthermore, enforcement provisions
of these laws will insure that fund ter-
mination is pinpointed to the particu-
lar unit in noncompliance. In making
these changes, the bill seeks to restore
coverage and enforcement of these
laws in a manner that existed prior to
the Grove City decision.

The issue before us today is very
simple. It is a matter of justice and
fairness. Regardless of whether Feder-
al assistance is extended to education-
al institutions, corporations, or local
governments, justice dictates that tax-
payers’ funds should not be used to
subsidize or encourage discrimination.
As a civilized society that demands
equal justice and opportunity for all,
we cannot permit restrictions on our
commitment to prohibit unlawful dis-
erimination. Our civil rights laws have
worked well in the past 20 years. The
accomplishments of our minority and
women athletes in last year’s Olympics
are but one measure of the success
that these laws have had in removing
the obstacles to equal opportunity
that previously existed. By passing
this legislation, Congress can make
clear that we will not permit these in-
vidious forms of discrimination to re-
appear with the assistance of taxpayer
dollars.

Mr. GLENN. Mr. President, I am
proud to join my colleagues in cospon-
soring the Civil Rights Restoration
Act of 1985, a bill to clarify and re-
store the civil rights protections af-
forded under four Kkey civil rights stat-
utes. This action is necessary to nulli-
fy the severe restrictions placed on the
scope of title IX of the Education Act
of 1972 by the Supreme Court in last
year's Grove City case and to insure
that such restrictions are not imposed
on civil rights laws prohibiting dis-
crimination on the grounds of race,
handicap, and age.

In the Grove City case, the Supreme
Court held that title IX's prohibition
against sex discrimination in educa-
tional programs or activities receiving
Federal funds applied only to the spe-
cific program directly affected by Fed-
eral funds. In so doing, the Court
opened the door to the possibility that
other schools and institutions could
receive Federal aid for some programs
while discriminating in others. This
dangerous precedent flies in the face
of our historic commitment to elimi-
nate discrimination in all Federal as-
sistance programs.

This commitment was expressed
most clearly by President Kennedy in
his call for enactment of the Civil
Rights Act:

Simple justice requires that public funds,
to which taxpayers of all races, contribute,
not be spent in any fashion which encour-
ages, entrenches, subsidizes or results in
racial discrimination.
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That basic principle was embodied in
title VI of the Civil Rights Act of 1964
and has served as the model for subse-
quent civil rights legislation.

Congress enacted title IX of the
Education Act of 1972 to outlaw dis-
crimination on the basis of sex under
any education program or activity re-
ceiving Federal financial assistance. In
1973, Congress adopted section 504 of
the Rehabilitation Act to include the
handicapped under the antidiscrimina-
tion rubrie, and in 1975, passed the
Age Discrimination Act to prohibit dis-
crimination on the grounds of age.
The language prohibiting discrimina-
tion in each of these acts is the same.
It has clearly been the intent of Con-
gress that each of these acts be given
the same broad interpretation that
had been given title VI of the Civil
Rights Act of 1964. In each and every
case it has been our intent to expand
the protections of the original Civil
Rights Act. This can only be accom-
plished by continuing to give these
laws the broadest of interpretations.

Mr. President, it should be evident
to all that our civil rights laws cannot
protect all persons equally if they are
applied selectively. And it is not just
women who stand to lose if the Su-
preme Court Grove City decision is al-
lowed to stand. Unchallenged, it
threatens the integrity of similar pro-
visions in the Civil Rights Act of 1964,
the Rehabilitation Act of 1973, and
the Age Discrimination Act of 1975.

The bill we are introducing today
clarifies the original intent of those
laws to deny all Federal funds to any
institution that discriminates on the
basis of sex, race, national origin,
handicap, or age. It restores the broad
scope of those laws by carefully defin-
ing program or activity and by setting
standards to determine their applica-
tion.

Mr. President, we must deal swiftly
and surely with this threat to ecivil
rights protection. Women and minori-
ties are looking to us to defend their
hard-won opportunities and freedoms,
and to ensure that antidiscrimination
laws are not selectively enforced. This
is not the time to sound the trumpet
of retreat. This the time to continue
the long march toward equal opportu-
nity. Let us pass this legislation, and
let us move boldly toward the day
when our Nation holds this truth to be
selfevident: that not just men, but all
people are created equal.

Mr. MOYNIHAN. Mr. President, I
rise today to join my colleagues in in-
troducing the Omnibus Civil Rights
Restoration Act of 1985.

Twenty-one years ago, President
Johnson signed the Civil Rights Act of
1964, protecting certain basic rights of
minorities in America. Now, more than
two decades later, we find once again
that we must clarify the enforcement
requirements of the 1964 statute, as
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well as those for statutes based on it
to protect women, the disabled and
the elderly from discrimination. In the
process, we can reaffirm our commit-
ment to reduce the pernicious scourge
of discrimination in our society, and
renew our commitment to the ideals of
the Civil Rights Act of 1964.

This is legislation with the same
purposes President Johnson spoke of
21 years ago, when he signed the Civil
Rights Act of 1964:

Its purpose is not to punish. Its purpose is
not to divide, but to end divisions—divisions
which have all lasted too long. Its purpose is
national, not regional.

Its purpose is to promote a more abiding
commitment to freedom, a more constant
pursuit of justice, and a deeper respect for
human dignity.

A year earlier, at the commencement
address at Howard University, Presi-
dent Johnson described the alliance
which would help produce the 1964
legislation:

... it is a tribute to America that, once
aroused, the courts and the Congress, the
President and most of the people, have been
the allies of progress.

Mr. President, it is with much regret
that I must ask today if our allies have
not diminished in number, or at least
in agreement on the meaning of equal
protection.

The Supreme Court’s interpretation
of title IX of the Education Amend-
ments of 1972, on February, 28, 1984 in
the case of Grove City College versus
Bell, is the case in point. The Court
adopted the position of President
Reagan and his Attorney General
Smith, that prohibitions against dis-
crimination under title IX extend only
to a specific program discriminating
on the basis of sex, and not to the
entire educational institution. Does
this not demonstrate how fragile are
our legal responses to social ills,
though crafted with the best of inten-
tions? The Court’s ruling had immedi-
ate implications for women through-
out all the Nation’s educational insti-
tutions—those in athletic programs,
those striving for tenure, those seek-
ing protection from sexual harrass-
ment.

The Court’s ruling has more subtle,
but no less important, implications for
minority Americans protected by title
VI of the Civil Rights Act of 1964, for
disabled Americans protected by sec-
tion 504 of the Rehabilitation Act of
1973, and for senior citizens protected
by the Age Discrimination Act. Under
these statutes, the Federal Govern-
ment, may withhold Federal funds, or
apply injunctive relief, when any insti-
tution or recipient discriminates on
the basis or race, national origin, dis-
ability, or age.

These statutes, cornerstones of all
civil rights protections in this country,
are in danger of being weakened in a
similar manner as title IX. Under such
an interpretation, if one program ad-
ministered by a grant recipient prac-
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tices discrimination, Federal funds
could be withheld, for that program
alone, but not for other programs, ad-
ministered by the same recipient.

Mr. President, I was not a Member
of the U.S. Senate when the Educa-
tion Amendments of 1972, the Reha-
bilitation Amendments of 1973, and
the Age Discrimination Act of 1975
were enacted. I was, however, a
member of the Cabinet of the Presi-
dent of the United States, and I
submit to you that it was the intent of
the framers of this legislation to
compel the most complete compliance.

I would again ask my colleagues to
recall President Johnson’s message to
the Howard University class of 1965:

Freedom is the right to share, share fully
and equally in American society, to vote, to
hold a job, to enter a public place, to go to
school. It is the right to be treated in every
part of our national life as a person equal in
dignity and promise to others. But freedom
is not enough . . . it is not enough just to
open the gates of opportunity. All our citi-
zens must have the ability to walk through
those gates and this is the next and more
profound stage of the battle for civil rights.

This Congress can set the record
straight. The Civil Rights Restoration
Act of 1985 would affirm our commit-
ment to vigorous protection of the
civil rights of American women, mi-
norities, elderly, and disabled citizens.
It would make clear, in each case, that
no institution or entity receiving Fed-
eral funds may practice discrimina-
tion.

Mr. President, but 4 months ago,
during the final days of the 98th Con-
gress, the predecessor to the legisla-
tion we introduce today was defeated.
At that time, I noted that:

We have learned to the extraordinary
shock of the country, that we do not have a
majority in the U.S. Senate to restate one
simple provision of the Civil Rights Act of
1964, along with the Education Amendents
of 1972, the Rehabilitation Act of 1973, and
the Age Discrimination Act of 1975. A
simple measure which does not add to the
laws of the Nation so much as it provides
that the basic Constitutional laws will be
enforced.

I do hope that the Civil Rights Res-
toration Act of 1985 will not provoke
the shameful delays and procedural
maneuvering we witnessed at the close
of the 98th Congress. I call on my col-
leagues to give this matter thorough,
complete and fair consideration. We
can restore our Government's commit-
ment, and in this way protect the
ideals of the Civil Rights Act of 1964:
“This Civil Rights Act is a challenge
to all of us to go to work in our com-
munities and our States, in our homes
and in our hearts, to eliminate the last
vestiges of injustice in our beloved
country.” It was not too late to do so
in 1984. It is still not too late in 1985.

THE CIVIL RIGHTS RESTORATION ACT OF 1985

Mr. LEAHY. Madam President, once
again I stand with many of my col-
leagues in both Houses as a sponsor of
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a vital piece of legislation—the Civil
Rights Restoration Act of 1985. What
I said here last April, when we intro-
duced the Civil Rights Act of 1984, is
true today, and I will repeat it just as
often as necessary, until the Congress
acts: Our task is simple justice.

In February 1984, the Supreme
Court greatly narrowed the prohibi-
tion against sex discrimination in col-
leges receiving Federal financial assist-
ance. The case was Grove City versus
Bell, and its echo was heard in Ver-
mont, and throughout the Nation.

While Grove City only dealt with
title IX of the Education Amendments
of 1972, similar statutory language
promised similarly restrictive interpre-
tations of Federal protections against
discrimination based on race, age, and
handicap status.

These are statutes that have set the
moral tone for our growth and maturi-
ty as a people. These are statutes that
have both guaranteed private rights
and have made the public statement
that tax dollars will never again sup-
port discrimination in the United
States.

Last April I argued that every gen-
eration must be the zealous guardian
of the gifts of the past. Among the
most important gifts are the laws that
give meaning to our rights, and reme-
dies for their violation.

The Civil Rights Act of 1984 did not
become the law, but our zeal to act can
be no less today, our respect for the
lessons of the past can be no smaller,
and our pact with future generations
of Americans can be no less powerful.

The four civil rights laws that are af-
fected by Grove City each provided in-
stitution-wide coverage against dis-
crimination. This meant that when a
college received Federal financial as-
sistance, it was barred from discrimi-
nating in any of its programs or activi-
ties—throughout the institution—even
ones that did not receive any Federal
support.

A college that was covered was
simply a college that could not dis-
criminate on the basis of sex.

But not every program or activity in
a covered college faced the termina-
tion of Federal funds under the pre-
Grover City law if the college was
guilty of sex discrimination. The law
was drafted carefully to cut off funds
only to those programs or activities
that actually discriminated.

The coverage section of the law,
therefore, was broader in its scope
than the provision of the law dealing
with remedies available to the Federal
Government where discrimination was
found. The broader coverage language
allowed investigations to begin when-
ever a college receiving Federal finan-
cial assistance was accused of discrimi-
nating. The investigators were not re-
quired to limit their initial investiga-
tion to programs or activities receiving
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Federal aid. Also, an individual who
was victimized by sex discrimination
could seek to enjoin a college receiving
Federal financial assistance from con-
tinuing that discrimination, even
though it might be taking place in a
program or activity that did not re-
ceive Federal money.

In 1972 some Members of Congress
felt that the remedies section of the
law—the section providing for fund
termination—should be as broad as
the coverage section.

Others argued that where the Gov-
ernment’s clout is involved, the strong
threat of fund termination should be
limited to programs that discriminate,
and should not apply to the entire
educational institution.

The solution of providing broad cov-
erage and narrow fund termination
was a compromise that most Ameri-
cans over the years have regarded as
fair and effective.

I think that is an important point to
mention, because laws that mandate
fairness must themselves be fair.

But the Grove City case ended that
compromise and thereby injured that
sense of fairness. The Supreme Court
found that grants of Federal assist-
ance to students were in effect grants
to the college. So far, so good. But be-
cause the underlying law barred dis-
crimination under any education pro-
gram or activity, the Court limited the
coverage of the law to whichever pro-
gram or activity it could say received
the Federal money. In what I think
was a break with both logic and past
history, the Court found that Federal
aid to the students represented aid
only to the college’s financial aid pro-
gram, and not to the college itself.

Recall that we are talking about the
basic coverage of title IX, not the sec-
tion dealing with the more limited
Federal remedies. So what the Court
was saying in Grove City College is
that only those programs within a col-
lege that actually receive Federal dol-
lars are barred from sex discrimina-
tion, that is, are covered.

This decision deeply affects the ar-
chitecture of the bill that Congress
fashioned in 1972 and significantly di-
minishes the quality of the protection
it offered.

When an educational institution re-
ceives money from the taxpayers of
the United States, it is very easy to say
why it may not discriminate anywhere
within its operations: simple justice.

The very same principle applies to
racial discrimination under title VI,
which stopped Federal subsidies to
segregated programs or activities.

The very same principle applies to
discrimination against the disabled
under section 504, which ended a long
era in our history when a person’s so-
called disabilities were more important
than the person’s potential.

The same principle applies to dis-
crimination against older Americans
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under the Age Discrimination Act of
1975 which announced that Federal
dollars will not be used to support
health, education, rehabilitation, and
other services that judged a person’s
age and which declared that the only
things too old to serve this country are
its sterotypes.

The debate last year over S. 2568
was long and rancorous. Opponents of
the legislation claimed that the bill
went beyond its restorative purpose—
which most of them claimed to em-
brace—and extended the reach of the
four statutes in question.

I am confident that the witnesses in
opposition to S. 2568 sincerely believed
that its true result, if not its purpose,
was to expand coverage beyond its pa-
rameters in the pre-Grove City days.

But the argument was never true.
You could glean the errors from how
farfetched the opponents’ arguments
were, as well as their supporting hypo-
thetical examples.

The strategy of many opponents
became clear: To argue that because
the bill was very detailed, it raised
many new questions. Toward the end
of the Congress, when shorter, com-
promise versions of the legislation
were offered, they became too vague.

The fact was that few bills dealing
with difficult and complex social prob-
lems have ever been as carefully and
thoughtfully drafted. Again this year,
a tremendous effort has gone into our
new bill, and I was glad I could be a
part of that effort.

While the goal of the bill is the same
as the goal of last year’s bill, to end
tax-subsidized discrimination, the ap-
proach is different. Instead of defining
recipient in all four statutes, the bill
defines the very words misconstrued in
Grove City, program or activity. I am
unable to come up with a single hypo-
thetical case in which this year’s bill
would produce a different result from
last year's or would expand coverage
beyond what the long-accepted admin-
istrative interpretations in pre-Grove
City days.

But if the year's bill is clearer—and
it is—and if its restorative purpose is
more easily demonstrated—and it is—I
applaud the changes.

The need is great and the time is
overdue.

Let us proceed with all the speed
possible. Let us deliberate. Let us
debate. Let us set down our legislative
purpose so clearly that future genera-
tions will have no doubts about our
goals.

But let us pass this bill and pass it
soon.

Simple justice will be the resuit.

By Mr. LEVIN (for himself and
Mr. COHEN):

S. 432. A bill to amend the Internal
Revenue Code of 1954 to provide tax-
payers a cause of action for wrongful
levy on property and a stay of a levy
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during the period of an installment
loan plan; to the Committee on Fi-
nance.

CIVL ACTION BY TAXPAYERS AMENDMENT

® Mr. LEVIN. Mr. President, I am
pleased to offer today an amendment
to the Internal Revenue Code which
would help protect the taxpayer from
certain irregular and arbitrary prac-
tices of the Internal Revenue Service.

The Civil Actions by Taxpayers for
the Violation of Certain Procedures
bill would allow a taxpayer to bring a
civil action against the United States
in a U.S. District Court when the IRS
has imposed or maintained a lien or
levy on the taxpayer’s property for a
tax delinquency in a manner which
violates the levy and lien provisions of
the Tax Code or IRS regulations, or is
knowingly in violation of any written
agreement entered into between the
Service and the taxpayer.

On July 13, 1980, I chaired a hearing
held by the Governmental Affairs
Subcommittee on Oversight of Gov-
ernment Management, of which I am
currently the ranking minority
member to investigate the collection
practices of the IRS and their effect
on small businesses. The investigation
was initiated in response to complaints
from small business owners and IRS
officers, regarding the IRS’ arbitrary
and capricious use of lien, levy, and
seizure authority to collect delinquent
taxes. During the hearing the subcom-
mittee found, among other things,
that the IRS was abusing their en-
forcement authority and the taxpayer
had no meaningful recourse. At the
time of the hearing, the evidence also
indicated that the IRS had a penchant
for seizure and enforcement statistics
and sometimes pressured its revenue
officers to seize taxpayer property, in
contradiction of their own training
and good sense, with little or no atten-
tion to considerations of the amount
of money collected, the extenuating
circumstances of the taxpayer, or
stated IRS policy.

The forcible collection powers of
lien, levy, and seizure conferred upon
the IRS are extremely powerful. They
play an important role in the IRS, col-
lection ability and are necessary to
ensure that taxpayers will not ignore
the Federal tax system. However,
these powers must not be abused or
applied arbitrarily. The taxpayer
should be able to rely on the IRS to
follow its own policies and regulations,
and not engage in collection practices
that are inconsistent with these poli-
cies, regulations, or the Internal Reve-
nue Code.

Currently, when the IRS violates its
own collection policies and the regula-
tions of the Internal Revenue Code,
the aggrieved taxpayer cannot seek re-
dress in the Federal courts, but must
instead rely on the internal adminis-
trative procedures of the IRS. This is
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not enough. The taxpayer should be
able to bring his or her claim into an
unbiased judicial forum empowered to
enforce its findings on the parties. The
tax collection activity of the IRS often
affects the financial survival and live-
lihood of individuals, therefore tax-
payers should be able to go into Feder-
al court and be entitled to their full
remedial power and protections.

The bill that I am offering today
will in no way reduce the Service's
ability to properly pursue its tax col-
lection program, but will protect tax-
payers from the unlawful administra-
tion of programs and procedures and
irregular collection methods.

Mr. President, I ask unanimous con-
sent that the text of the bill be print-
ed in the RECORD.

There being no objection, the bill
was ordered to be printed in the
REcoRD, as follows:

S. 432

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. CIVIL ACTION BY TAXPAYER FOR VIO-
LATION OF CERTAIN PROCEDURES.

(a) In GeENERAL.—Paragraph (1) of section
7426(a) of the Internal Revenue Code of
1954 (relating to civil actions by persons
other than taxpayers) is amended to read as
follows:

*(1) WRONGFUL LIEN OR LEVY.—

“(A) AcTiON BY TAXPAYER.—If a lien has
been imposed or a levy made, on property,
the person against whom the tax (with re-
spect to which such lien or levy arose) is as-
sessed may bring a civil action against the
United States in a district court of the
United States on a claim that such lien was
imposed or maintained, or such levy made,
knowingly in violation of the procedures
provided in section 6325 or 6331 (or any reg-
ulations prescribed under such sections) or
knowingly in violation of any written agree-
ment entered into between the Secretary
and such persons. Such action may be
brought without regard to whether such
property has been surrendered to, or sold
by, the Secretary.

“(B) ACTION BY THIRD PARTY.—If a levy has
been made on property or property has
been sold pursuant to a levy, any person
(other than the person against whom the
tax with respect to which such levy arose is
assessed) who claims an interest in or lien
on such property and that such property
was wrongfully levied upon may bring a civil
action against the United States in a district
court of the United States. Such action may
be brought without regard to whether such
property has been surrendered to or sold by
the Secretary.

“(C) WRONGFUL LIEN OR LEVY ACTION BY
TAXPAYER.—The district court shall have ju-
risdiction to grant whatever form of relief
may be appropriate under the circum-
stances in a cause of action brought under
subsection (a)1XA).".

(b) CONFORMING AMENDMENTS.—

(1) Section 7426 of such Code is amend-
ed—

(A) by striking out the heading thereof
and inserting in lieu thereof the following:
“SEC. 7426. CIVIL ACTIONS RELATING TO COLLEC-

TION OF TAX."

(2) The table of contents of subchapter of
chapter 76 of such Code is amended by
striking out the item relating to section
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7426 and inserting in lieu thereof the fol-

lowing:

“Sec. 7426. Civil actions relating to the col-
lection of tax.”.

(3) Subsection (c) of section 6532 of such
Code (relating to periods of limitations on
suits) is amended—

(A) by striking out “the levy" in para-
graph (1) and inserting in lieu thereof “the
lien, the levy,”, and

(B) by striking out the caption thereof
and inserting in lieu thereof the following:

“(c¢) Svuirs RELATING TO COLLECTION OF
Tax.—".

(4) Subsection (f) of section 6503 of such
Code (relating to suspension of running of
period of limitation) is amended—

(A) by striking out “of a third party"”, and

(B) by striking out “of a third party” in
the caption thereof.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of enactment of this Act.e

By Mr. D’AMATO (for himself,
Mr. SteENNIS, Mr. Gogre, and
Mr. SIMON):

S. 434. A bill to extend the authori-
zation of the Robert A. Taft Institute
Assistance Act; to the Committee on
Labor and Human Resources.

ROBERT A. TAFT INSTITUTE ASSISTANCE ACT

AUTHORIZATION

® Mr. D’AMATO. Mr. President, I rise
today to introduce legislation to reau-
thorize one of this Nation’s most out-
standing programs, the Robert A. Taft
Institute for Two Party Government.
This institute, founded in 1961 as a
memorial to the late Senator Robert
A, Taft, is dedicated to a notion we all
share. It is dedicated to the principle
that each citizen should have an op-
portunity to contribute to government
and polities.

The Robert A. Taft Institute of Two
Party Government is a nonpartisan,
nonprofit, tax-exempt corporation op-
erating under a charter granted by the
board of regents of the State of New
York. Its mission is to enable teachers,
administrators, and others to explore
the American system of government
and politics. Furthermore, it works to
enhance their knowledge and teaching
skills and, in turn, to stimulate and en-
courage their students to take an in-
terest in, and participate in, govern-
mental, political, and related commu-
nity-based activities.

Its tasks are expounded by focusing
on the compelling need for responsible
citizen participation in politics. The
Taft Institute approaches its tasks be-
lieving that principles of American
self-government are best served by a
well-informed public. One of the best
ways of accomplishing this goal is
through teaching. Taft has excelled in
its attempt to teach these principles to
our citizenry. They continue to have
seminars and workshops throughout
the country for the benefit of us all. 1
would like to list just a few of their
recent seminars: A Taft Seminar for
Teachers was held at the University of
Oregon, Eugene during June 17-29,
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1984; a Taft Seminar for Teachers was
held at the Curry Memorial School of
Education, the University of West Vir-
ginia, July 16-27, 1984; and a Taft
Seminar was held at Eastern Ken-
tucky University during June 11-28,
1984. There were other seminars and
workshops held throughout the coun-
try that are equally worthy of men-
tion, but I will only highlight the fore-
mentioned.

The director of the Taft Seminar for
Teachers 1984 at the University of
Oregon gave an excellent report of
their seminar. He noted that politics
was in the air as participants met from
June 17 to 30, only weeks before
Democrats and Republicans held na-
tional conventions in San Francisco
and Dallas. They made a conscious
effort to design their curriculum with
the election year in view, culminating
in a windup banquet debate on party
prospects between an incumbent Re-
publican Oregon attorney general and
a Democrat candidate for the U.S.
Senate. As stated by the director, the
goal of each seminar has been refresh-
ing and (re)educating the participants’
understanding of the political world,
and more particularly, their apprecia-
tion of the two-party system. The di-
rector of the Taft Seminar for Teach-
ers at the Curry Memorial School of
Education, the University of Virginia
noted that he is amazed how well each
cohort of teachers melds together to
make the seminar a success. The direc-
tor further notes that each year the
seminar reflects a different group per-
sonality, but invariably they quickly
solidify into a group that stimulates
speakers with analytical and challeng-
ing questions and provokes each other
to rethink political values. The Taft
Institute director of the June 11-28,
1984, Eastern Kentucky Seminar
states that the Taft program is more
than a good program. It is the dedica-
tion and enthusiatic participation of
teachers who add to the sacrifices
they make each day of the school year
to give up part of their summers to in-
crease their understanding and appre-
ciation of the political process and the
American two-party system. These
seminars have been held throughout
the country and I could easily list com-
mendable statements from directors
and participants of each seminar.

Taft seminars are sponsored by uni-
versities and colleges across the coun-
try; they provide rigorous courses in
practical politics and political science.
Seminars vary from 2 to 4 weeks in
length, and usually take place during
the summer. They also award gradu-
ate level credit. Each Taft Seminar is
organized according to comprehensive
guidelines and is directed by a profes-
sor of political science who is a faculty
member of the sponsoring institution.
The Taft Institute is involved in the
planning and organization of each pro-
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gram. The seminars include expe-
rienced politicians and political scien-
tists who come together with high
school and elementary school teachers
to explore American freedom, the two-
party political process, the role of po-
litical parties, and the role of each citi-
zen in self-government.

The Taft Institute of Two Party
Government has sponsored more than
500 seminars. These seminars have in-
cluded more than 100 colleges and uni-
versities with 15,000 teachers from all
50 States. In any one year 2 million
students benefit from this program.
Mr. President, the success of the Taft
Institute cannot be denied.

Our children, families, and all com-
munities need continued exposure to
the American political system. The
Taft Institute provides this opportuni-
ty. This legislation promotes a strong
America, and it enhances our mission.
Mr. President, American democracy
takes all citizens putting forth some
effort to make it work. Therefore, I
urge my colleagues to join me in recog-
nizing the importance of the Robert A.
Taft Institute Assistance Act. It bene-
fits all Americans and enhances the
growth and development of our politi-
cal system. It shows our continuing
commitment to a strong, involved, and
well-informed citizenry.

Mr. President, I ask unanimous con-
sent that the text of my bill be printed
in the REcORD at the conclusion of my
remarks.

There being no objection, the bill
was ordered to be printed in the
REcoRD, as follows:

S. 434

Be it enacted by the Senate and House of
Representalives of the United Stales of
America in Congress assembled, That sec-
tion 1373 of the Education Amendments of
1980, relating to the Robert A. Taft Insti-
tute, is amended by inserting after “1985" a
comma and the following: “$1,000,000 for
the fiscal year 1986 and for each succeeding
fiscal year ending prior to October 1,
1988".@

By Mr. BUMPERS:

S. 435. A bill to amend the consoli-
dated Farm and Rural Development
Act to improve and streamline the pro-
vision of farm credit assistance
through the consolidation of the real
estate, operating, economic emergen-
cy, soil and water, limited resource,
recreation, and rural youth loan pro-
grams into one Agricultural Adjust-
ment Loan, to reduce paperwork and
make the Farmers Home Administra-
tion loan process more responsive to
farmers’ needs, and for other pur-
poses; to the Committee on Agricul-
ture, Nutrition, and Forestry.

CONSOLIDATED AGRICULTURAL ADJUSTMENT

LoAN ACT

Mr. BUMPERS. Mr. President, I am
introducing a bill today which is simi-
lar to S. 2057, which I introduced in
the 98th Congress. It deals with the
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consolidation of loan programs in the
Farmers Home Administration.

I might preface my remarks by
saying that last year when I intro-
duced this bill, I sent a copy of it to
every State Farmers Home director in
the United States; and before the na-
tional Farmers Home Administration
office could send word to the State di-
rectors telling them not to endorse the
bill, we received several responses
from directors saying that they
thought it was the greatest thing since
night baseball, because what it does is
to consolidate into one loan program
the seven loan programs that the
Farmers Home Administration has the
authority to make. It consolidates all
seven programs under one.

It would be a monumental cut in
redtape and paperwork for both the
farmer and the Farmers Home Admin-
istration. I hope the Farmers Home
Administration this year will not take
such an intransigent attitude as they
did last Congress, because I am con-
vinced that there are substantial sav-
ings and improvements in this bill.
There is not a business in the country,
particularly a banker or a financial
lending officer, who would not jump at
the chance to consolidate seven lend-
ing programs under one.

Mr. President, this would give a
farmer the opportunity to put both
his land and his equipment and his
property, and his operating loan all
into one loan, at one rate of interest
and one payment.

The farmers would welcome this
simplicity, this reform, and they cer-
tainly would welcome eliminating a lot
of redtape that they are subjected to
now.

This bill also would limit a farmer,
either for insured or guaranteed loans,
to $500,000. The whole rationale of
this bill, of course, is simplicity and
convenience.

Right now, one of the biggest cries
from my State is that we do not have
enough Farmers Home personnel to
even begin to process all the applica-
tions for loans that they have. So, per-
haps even with the amount of person-
nel Farmers Home has right now, they
could do a much better job if we con-
solidated all the loan programs and
they did not have to know so many
different rules and regulations.

There are some changes in this bill
which are different from 8. 2057,
which was introduced last year. The
most significant one and the one I
think farmers will welcome most, is
that the bill requires the Farmers
Home Administration, if it forecloses
on a farmer's land, No. 1, to give him
an opportunity to extract his home
from the foreclosure. PFmHA would be
given the authority to make a separate
loan to a farmer in default to cover his
principal residence.

Farmers are strapped in this coun-
try. But I do not think farmers should
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forfeit their homes to Farmers Home
if there is any way at all that the
Farmers Home Administration can ar-
range to secure themselves with the
collateral they are foreclosing on with-
out taking the farmer's home too. If
they could reschedule the loan cover-
ing the home only, at the equity the
farmer owns in it, they should do so.
This requires them in good faith to
consider and implement such a plan if
at all possible under the circum-
stances.

Second, the bill requires Farmers
Home to take the land they have fore-
closed on and keep it for 5 years in in-
ventory. The farmer, under this bill, is
granted 5 years to redeem the land.

Farmers Home could take the land
on which they have foreclosed, put it
in inventory, and maybe do nothing
with it except give it a chance to rest,
and use it for good soil conservation
practices.

At the end of 5 years or any time
during the 5-year period the farmer
against whom the foreclosure was
levied will have the right to redeem
his farm. The second salutary purpose
of this, incidentally, in addition to the
soil conservation practices that they
could put into effect on the farm, is
that Farmers Home could choose to
take that land out of production, and
everyone knows one of the biggest
problems we have with the farm pro-
grams in this country is overproduc-
tion. Incidentally, it is an interesting
thing that 2 percent of the farms in
this country have gone on the market
because the farmers cannot make it,
and just putting 2 percent of the farm-
land in this country on the market has
depressed the price of farmland by 10
percent. And at least if the Farmers
Home Administration is going to fore-
close on the land, it will take the land
off the market if this bill is passed and
keep it in inventory for 5 years, and at
least give that farmer some hope of re-
deeming his land.

Third, this bill provides that the
Farmers Home Administration will not
take any more collateral than is abso-
lutely necessary to secure their loan.
Right now the Farmers Home Admin-
istration takes as collateral everything
they can—they take the home, the
land, the equipment, they take the
crop, they take the wife, they take the
children, they take a mortgage on ev-
erything they can lay their hands on
whether it is necessary or not. And
this bill would require them to limit
their collateral to just what they
really need to secure their loan, and
no more.

Mr. President, our farmers need
help, the kind of help that this bill
will provide. Certainly, it will be no
panacea, but if the processes of the
farmers’ primary lending agency,
Farmers Home Administration, are
streamlined and redtape is cut dra-
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matically, if farmers can keep their
homes and redeem their lands, and
provide only that collateral necessary
to secure loans, then certainly a lot of
pain, heartache, and financial burden
will be lifted from them.

Mr. President, in the last few days
several Senators—Senators BOREN,
ExoN, BENTSEN, MELCHER, and others—
have in floor statements graphically
outlined the crisis our farmers are
facing. As Senator BENTSEN pointed
out, the term “farm crisis” has been
used so often that it has lost its shock
value. Those of us from farm States
are almost at a loss as to how to really
get the attention of the general public
and the attention of the administra-
tion on this very serious issue. Over
the last few days, Senators have put
statistics in the record that graphical-
ly illustrate the enormity of the prob-
lem. At the risk of repetition, here is
the extent of the problem. Equity in
American agricultural land has de-
clined by more than $105 billion in the
last 4 years. Bankruptcies and forced
liguidations have increased 200 per-
cent over the past 5 years. Over the
past 3 years, land values have declined
by 22 percent in real terms, and in
some parts of the country, they have
fallen by fully 50 percent in value.

Thirty-five years ago, in 1959, total
farm debt was $12.5 billion and total
net farm income was $19 billion. By
last year, 1984, farm income in con-
stant dollars had fallen to $5.4 billion
and farm debt had increased to the
staggering sum of $215 billion. Mr.
President, the situation is very sad,
and we will see thousands of farmers
go out of business this year and never
return.

As 1 said, our farmers need all the
help we can provide. I do not offer this
legislation as a complete solution to
our agriculture credit problems. I do
think, however, that streamlining our
processess, protecting farmers’' homes,
providing them the right to redeem
their lands, and limiting the collateral
taken on FmHA loans only to that ab-
solutely necessary to secure the debt,
are very important steps that this
Congress ought to take to help our
farmers.

Mr. President, this is a long, compre-
hensive bill, and I hope Senators will
have their staffs analyze it very care-
fully and critique it for them. I hope
the Agriculture Committee will allow
hearings to be held on this bill at the
earliest possible time. And certainly I
will offer it at the right time, if the
Agriculture Committee does not
report it out, as an amendment on
some agricultural bill,

Mr. President, I ask unanimous con-
sent that the text of the bill and a sec-
tion-by-section analysis of the bill be
printed in the RECORD.

There being no objection, the text of
the bill and the section-by-section
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analysis were ordered to be printed in
the REcorp, as follows:
S. 435

Be it enacted by the Senale and House of
Representatives of the Uniled States of
America in Congress assembled, That this
Act may be cited as the “Consolidated Agri-
cultural Adjustment Loan Act of 1985".

REFERENCES TO THE CONSOLIDATED FARM AND
RURAL DEVELOPMENT ACT

Sec. 2. Except as otherwise specifically
provided, whenever in this Act an amend-
ment or repeal is expressed in terms of an
amendment to, or repeal of, a section or
other provision, the reference shall be con-
sidered to be made to a section or other pro-
vision of the Consolidated Farm and Rural
Development Act (7 U.S.C. 1921 et seq.).

CONSOLIDATED AGRICULTURAL ADJUSTMENT
LOANS

Sec. 3. The Act (7T U.S.C. 1921 et seq.) is
amended—

(1) by striking out subtitle A (except for
sections 306 through 310C), subtitle B
(except for section 314), and subtitle C and
redesignating subtitle D as subtitle C;

(2) by redesignating sections 308, 309,
309B, and 310 (7 U.S.C. 1928, 1929, 1929b,
and 1930) as sections 312, 313, 314, and 315,
respectively;

(3) by inserting after section 315 (as redes-
ignated by clause (2)) the following new
heading:

“Subtitle B—Rural Development
Assistance";

(4) by redesignating sections 306, 307,
309A, 310A, 310B, 310C, and 314 (7 U.S.C.
1926, 1927, 1929a, 1931, 1932, 1933, and 1944)
as sections 321, 322, 323, 324, 325, 326, and
3217, respectively; and

(5) by inserting after section 301 the fol-
lowing:

“Subtitle A—Consolidated Agricultural
Adjustment Loans

“8Sgc. 302. As used in this subtitle:

“(1) The term ‘agricultural conservation
program’' means the program authorized by
sections T through 15, 16(a), 16(f), and 17 of
the Soil Conservation and Domestic Allot-
ment Act (16 U.S.C. 590g through 5800,
580p(a), 580p(f), and 590q) and sections 1001
through 1008 and 1010 of the Agricultural
Act of 1970 (16 U.S.C. 1501 through 1508
and 1510),

*(2) The term ‘applicant’ means a person
who is engaged in a farming operation and
who has made an application for loan assist-
ance under this subtitle.

“(3) The term ‘aquaculture’ means the
husbandry of an aquatic organism (includ-
ing any species of finfish, mollusk, crusta-
cean, invertebrate, amphibian, reptile, or
aquatic plant) under a controlled or selected
environment by an applicant or borrower.

“(4) The term ‘borrower’ means & person
who is liable for a loan made or insured
under this subtitle.

“(5) The term ‘consolidate’ means to com-
bine and reschedule a loan made or insured
under this subtitle with—

“(A) one or more other loans made or in-
sured under this subtitle;

*(B) one or more loans made or insured
under this Act as in effect before the date of
the enactment of the Consolidated Farm
and Rural Development Act Amendments of
1985; or

“(C) any combination of loans referred to
in subparagraphs (A) and (B).

“{(6) The term ‘cooperative’ means an
entity which—
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“(A) is engaged in farming in a State as its
principal business;

“(B) shares profits produced by the entity
among members of the entity;

“(C) is recognized as a farm cooperative
under the laws of such State; and

(D) is authorized to engage in farming
under such laws.

“(7T) The term ‘corporation’ means a pri-
vate domestic corporation which is created,
organized, and authorized to engage in
farming under the laws of a State,

“(8) The term ‘defer’ means to postpone
the payment of interest or principal, or
both, on a loan made or insured under this
subtitle.

“(9) The term ‘family farm’' means a farm
which—

“(A) produces agricultural commodities
for sale in sufficient quantities such that it
is recognized in the surrounding community
as a farm rather than as a rural residence;

“(B) provides a sufficient amount of
income from farming operations and non-
farm enterprises (including the rental of
land) to enable an applicant for a loan made
or insured under this subtitle to—

“(i) pay necessary family and operating
expenses,

“(ii) maintain essential chattel and real
property; and

“(iii) pay debts;

“(C) is managed, and has a substantial
amount of the labor for the farm and relat-
ed nonfarm enterprises provided, by—

“(1) the individual applicant for a loan
made or insured under this subtitle; or

“(ii) the members, stockholders, or part-
ners responsible for operating the farm of a
cooperative, corporation, or partnership
which has received a loan made or insured
under this subtitle; and

(D) may require a reasonable amount of
full-time hired labor and seasonal labor
during certain times of the year.

*“(10) The term ‘farm’ means—

“(A) land, improvements, and other ap-
purtenances which are considered farm
property in the surrounding community and
are used in the production of crops, live-
stock, or aquaculture; and

“(B) a dwelling house that is ordinarily
considered as part of the farm in the sur-
rounding community notwithstanding that
the dwelling house may be physically sepa-
rate from the farm acreage.

“(11) The term ‘farmer' means an individ-
ual, cooperative, corporation, or partnership
that operates a farm, ranch, or agquaculture
operation.

“(12) The term ‘fish’ means—

“(A) any aquatic gilled animal commonly
considered fish; and

“(B) any mollusk, crustacean, or other in-
vertebrate produced under controlled condi-
tions in a pond, lake, stream, or similar
holding area.

*(13) The term 'Great Plains conservation
program' means the program authorized by
section 16(b) of the Soil Conservaton and
Domestic Allotment Aect (16 U.8.C. 580p(b)).

“(14) The term ‘limited resource appli-
cant’ means an applicant for a loan made or
insured under this subtitle who—

‘“(A) is a farmer who operates a family
farm;

“(B) meets the eligibility requirements for
such loan but, due to the low income of the
applicant, cannot make interest payments
on such loan at rates prescribed for borrow-
ers of such loans who are not limited re-
source applicants; and

*“(C) because of underdeveloped manageri-
al ability, limited education, relatively low
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farm productivity (due to lack of develop-
ment or improved production practices), or
related problems of the applicant, the appli-
cant requires a low-interest loan or special
loan assistance, or both, to assure a reasona-
ble prospect for success and a reasonable
standard of living in comparison to other
residents of the surrounding community.

“(15) The term ‘mortgage’ means any
form of security interest or lien upon any
rights or interest in any real property or, in
the case of property owned by a resident of
Louisiana or Puerto Rico, any chattel prop-
erty.

*“(16) The term ‘nonfarm enterprise’
means any business enterprise which pro-
duces income to supplement farm income by
providing goods or services for which there
is a need and a reasonably reliable market.

*“(17) The term ‘partnership’ means an
entity which—

“(A) consists of individuals who are en-
gaged in farming in a State;

*(B) is recognized as a partnership by the
laws of such State; and

“(C) is authorized to engage in farming
under such laws.

*(18) The term ‘production loan’ means a
loan made or insured under section 306(b).

“(19) The term ‘real estate loan’ means a
loan made or insured under section 306(a).

“(20) The term ‘reamortize’ means—

“(A) to modify the order of payments on a
loan made or insured under this subtitle
within the original term for the repayment
of the loan; or

“(B) to extend such term to the maximum
term permitted under this subtitle for the
repayment of the loan.

“(21) The term ‘reschedule’ means to
modify the rates or terms, or both, of a loan
made or insured under this subtitle.

“(22) The term ‘rural youth’' means a
person who—

“{A) has reached ten years of age but has
not reached twenty-one years of age; and

"(B) resides in an area which is not part of
a local subdivision that has a population
greater than ten thousand inhabitants.

“(23) The term ‘security’ means any prop-
erty subject to a real or personal property
lien.

“Sec. 303. (a) To be eligible to obtain a
loan under this subtitle, an applicant must
file with the Secretary an application for
such loan which contains—

“(1) certification by the applicant that the
applicant is unable to obtain sufficient
credit elsewhere to finance actual needs of
the applicant at reasonable rates and terms
(as prescribed by the Secretary), taking into
consideration prevailing private and cooper-
ative rates and terms in the community in
or near which the applicant resides for
loans for similar purposes and periods of
time;

“(2) a plan of operation for using such
loan; and

“(3) such other information as may be re-
quired by the Secretary.

“(b) The Secretary shall encourage appli-
cants for, and borrowers of, loans made or
insured under this subtitle to supplement
such loans with credit made available from
other sources to the extent economically
feasible and in accordance with sound man-
agement practices.

“Sec. 304. (a) If the Secretary determines
that adequate funds are not available to ap-
prove fully all applications on file for loans
under this subtitle, the Secretary shall give
preference in approving such applications to
applications filed by veterans (as defined by
the Secretary) over applications filed by
nonveterans.
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“(b) At the time an application is made for
assistance under this subtitle, or during the
normal course of processing an application
for such assistance, the Secretary shall
inform the applicant in writing of the provi-
sions of this subtitle relating to limited re-
source applicants and the procedures by
which persons may apply for such assist-
ance as limited resource applicants.

“Sec. 305. (a) Subject to the conditions
prescribed in this section, the Secretary
may make or insure loans under this sub-
title—

“(1) to farmers in the United States who
are individuals; or

*(2) to cooperatives, corporations, or part-
nerships that are controlled by individual
farmers and are engaged primarily and di-
rectly in farm, ranch, or agquaculture oper-
ations in the United States.

“(b) To be eligible for such loans, appli-
cants who are individuals, or in the case of
cooperatives, corporations, and partner-
ships, members, stockholders, or partners,
as applicable, holding a majority interest in
such entity, must—

“(1) be citizens of the United States;

“(2) have either training or farming expe-
rience that the Secretary determines is suf-
ficient to assure reasonable prospects of suc-
cess in the proposed farming operations;

“(3) be or will become operators of not
larger than family farms (or in the case of
cooperatives, corporations, and partnerships
in which a majority interest is held by mem-
bers, stockholders, or partners, as applica-
ble, who are related by blood or marriage, as
defined by the Secretary, such individuals
must be or will become either owners or op-
erators of not larger than a family farm);

“(4) be unable to obtain sufficient credit
elsewhere to finance their actual needs at
reasonable rates and terms, taking into con-
sideration prevailing private and coopera-
tive rates and terms in the community in or
near which the applicant resides for loans
for similiar purposes and periods of time;
and

(5) have the application and plan of oper-
ation filed by the applicant under section
303(a) approved by the Secretary.

“(c) In addition to the requirements pre-
scribed in subsections (a) and (b)—

“(A) in the case of corporations and part-
nerships, the family farm requirement of
subsection (bX3) shall apply as well to the
farm or farms in which the entity has an
operator interest; and

“(B) in the case of cooperatives, corpora-
tions, and partnerships, the requirement of
subsection (b)(4) shall apply as well to the
entity.

*“(d)X1) The Secretary may make loans
under this subtitle, without regard to the re-
quirements of clauses (2) or (3) of subsec-
tion (b), to rural youths to enable the
youths to operate enterprises in connection
with their participation in 4-H Clubs,
Future Farmers of America, and similiar or-
ganizations and for the purposes specified in
section 3086.

“(2) A person recelving a loan under this
subsection who executes a promissory note
therefor shall thereby incur full personal li-
ability for the indebtedness evidenced by
such note in accordance with its terms free
of any liability of minority.

“(3) For loans made under this subsection,
the Secretary may accept the personal li-
ability of a cosignor of the promissory note
in addition to the personal liability of the
borrower.

“Sgc. 306. (a) Subject to subsection (e),
the Secretary may make or insure a loan
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under this subtitle in order to assist an ap-
plicant in the payment of real estate costs
incurred in operating a farm during a crop
or lease year, including assistance for—

“(1) purchasing or enlarging the farm, in-
cluding—

“(A) the purchase of land for recreational
or other nonfarm enterprises, of subdivided
land, and of easements and rights-of-way
needed to operate the farm or nonfarm en-
terprise; and

“(B) the making of a downpayment on the
purchase of land if the applicant—

(i) signs a purchase contract for the land
which—

“(I) obligates the applicant to pay the
purchase price of the land,

‘“(II) gives the applicant the right to
present possession, control, and beneficial
use of the property; and

‘(III) entitles the applicant to receive a
deed upon paying all or part of the pur-
chase price of the land;

“(ii) secures the unpaid balance of the
loan by a note and mortgage, a land pur-
chase contract, or a similar instrument;

*(iii) is able to purchase the land without
any prior first lien on the land; and

*(iv) is able under normal farm conditions
go carry out the terms and conditions of the
oan;

“(2) constructing, purchasing, or improv-
ing buildings and facilities that are neces-
sary to conduct farm operations and are on
or near the farm, including—

“(A) the construction, purchase, or im-
provement of a farm dwelling or service
buildings that are essential to conduct farm-
ing operations or nonfarm enterprises and
have a modest design and cost, including
buildings and facilities that are necessary—

“(i) to engage in nonfarm enterprises or
fish farming (including the construction,
purchase, or improvement of a dock, fish
hatchery, or such other nonfarm enter-
prises as are approved by the Secretary and
are consistent with this Act); or

“(ii) to expand facilities used for food
preparation and storage, vehicle storage, or
laundry or office space, except that the size
and cost of such facilities may not exceed
the size and cost of such facilities owned by
typical family farmers in the surrounding
community;

*(B) the improvement, alteration, repair,
replacement, relocation, or purchase and
transfer of dwellings, service buildings, fa-
cilities, structures and fixtures (including
pollution control and energy saving devices)
that are essential for farming operations
and are part of the real estate, or are trans-
ferred to a purchaser, upon the sale of the
farm; and

“(C) the construction of methane and gas
facilities and equipment essential to such fa-
cilities;

“(3MA) developing land and water re-
sources which are owned by the applicant
and which the applicant needs to conduct
farming operations or nonfarm enterprises,
including—

“(i) the institution of pollution control
and energy saving measures;

“(ii) the acquisition of water supplies and
rights;

“(iii) the implementation of essential con-
servation measures;

“(iv) the development of fencing, drain-
age, and irrigation facilities, basic applica-
tions of lime and fertilizer, and facilities for
land clearing;

“(v) the establishment of forestry prac-
tices, fish ponds, trails, and lakes approved
by the Secretary;
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“(vi) the improvement of orchards;

“(vii) the establishment and improvement
of permanent hay or pasture;

“(viil) the installation of water, power,
gas, and other utility lines on land owned by
the applicant or, if the applicant obtains
rights or easements for such lines that
ensure that such rights will be transferred if
the farm is sold, on land not owned by the
applicant;

*“(ix) the purchase or rental of machinery
or equipment necessary to develop such re-
sources, except that the total cost of such
purchase or rental may not exceed the cost
of (li'llrlng a person to develop such resources;
an

“(x) the payment of the costs of facilities,
improvements, and practices for which the
applicant will be reimbursed under a conser-
vation program (including the agricultural
conservation program or the Great Plains
conservation program) if—

‘“(I) the applicant cannot pay such costs
through purchase orders or assignments to
material suppliers or contractors; and

‘“(II) in any case in which loan funds are
advanced and the amount of such payment
exceeds an amount determined by the Sec-
retary, but in no case less than $1,000, the
applicant assigns such payment to the Sec-
retary;

*“(B) developing land and water resources
for which the applicant has defective title
or owns an undivided interest and which the
applicant needs to conduct farming oper-
ations or nonfarm enterprises, including the
ﬂurposes referred to in subparagraph (A),

“(i) the amount of the loan used to devel-
op such resources does not exceed an
amount determined by the Secretary, but in
no case less than $25,000;

“(ii) the loan is adequately secured; and

“(iii) such resources are not used by the
Secretary to determine the eligibility of the
applicant for the loan;

“(C) developing land and water resources
which the applicant leases and which the
applicant needs to conduct farming oper-
ations or nonfarm enterprises, including the
purposes referred to in subparagraph (A),
if—

“(i) the amount of the loan used to devel-
op such resources does not not exceed an
amount determined by the Secretary, but in
no case less than $10,000;

“(ii) the loan is adequately secured;

“(iii) the terms of the lease are such that
there is a reasonable assurance the appli-
cant will enjoy the value of the improve-
ment over its useful life; and

“(iv) the lease provides that the lessor will
reimburse the lessee upon termination of
the lease for any unexhausted value of the
developed resources;

‘‘(4) refinancing debts of the applicant if—

“(A) the current creditors of the applicant
will not furnish to the applicant credit at
rates and terms which the applicant can

eet;

“(B) the Secretary verifies the need to re-
finance all secured, and major unsecured,
debts of the applicant and verifies the
unpaid balance of each debt to be refi-
nanced; and

“(C) in the case of the refinancing of
loans made or insured under this subtitle,
such refinancing is necessary to enable the
applicant to continue farming operations;

“(5) paying reasonable expenses incurred
in obtaining, planning, closing, and making
the loan, including the costs of legal, archi-
tectural, and other technical services and,
during the year following the closing of the
loan, real estate insurance; and
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*“(6) financing nonfarm enterprises if the
income from such enterprises is necessary
and the applicant earns the major portion
of the gross income of the applicant from
farming operations notwithstanding that
the acreage purchased for nonfarm enter-
prises may be physically separate from the
farm acreage.

“(b) Subject to subsection (c), the Secre-
tary may make or insure a loan under this
subtitle in order to assist an applicant in the
payment of production costs incurred in op-
erating a farm during a crop or lease year,
including assistance for—

“(1) purchasing essential livestock, poul-
try, fur bearing and other farm animals,
aquatic organisms, bees, and farm equip-
ment;

*(2) paying costs incurred in converting a
farm into a viable operation;

“(3) consolidating, restructuring, or refi-
nancing (including making installment pay-
ments on principal and interest due on) se-
cured or unsecured real estate indebtedness
incurred by the applicant (including real
estate loans) if assistance under this subsec-
tion is necessary to enable the applicant to
repay such indebtedness or continue the
farm operation of the applicant,

“(4) purchasing milk base (with or with-
out cows) if such purchase is necessary to
provide the applicant with a satisfactory
market for the dairy products of the appli-
cant;

*“(5) purchasing a grazing license or permit
right of a private party that can be validly
sold and transferred;

“(6) augmenting or improving water sup-
plies;

“(7) paying costs incurred for fuel, seed,
fertilizer, insecticide, farm supplies, labor,
and other production expenses if such costs
are essential to the continuation of farm
production;

“(8) paying customary cash rent or
charges for the use during such year of es-
sential buildings, pasture, crops, hay, land,
or grazing permits if the applicant—

“(A) is obligated under a written lease or
other agreement to pay such rent or
charges before the income will be available
from the operation of the farm to make
such payments, except that an invoice or, in
the case of a small amount of fees, a record-
ed explanation of an agreement may be
used to demonstrate an obligation to pay
grazing fees;

*(B) cannot arrange to have such rent or
charges become due when income will be
available from the operation of the farm to
make such payments;

“(C) will have satisfactory tenure during
Sl.ll:‘:jh year under such lease or agreement,;
an

‘(D) uses a loan made or insured under
this paragraph in the current year to pay
for such rent or charges incurred only in
the current year, except that the Secretary
may include funds in a loan made or insured
under this paragraph near the end of the
current year for such rent or charges which
will be incurred in the succeeding year and
the applicant may use such funds for such
rent or charges;

“(9) paying real or personal property
taxes due or about to become due on water
or drainage charges or assessments;

*(10) paying income taxes imposed under
Federal or State law, or Social Security
taxes imposed under the Federal Insurance
Contributions Act (26 U.S.C. 3101 et seq.),
for the operation of the farm if the appli-
cant is unable to pay such taxes from per-
sonal or other funds;
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“(11) paying premiums for insurance on
real and personal property, including premi-
ums for insurance for liability from, and
property damage to, farm and other essen-
tial equipment (including farm trucks);

*(12) paying costs required to meet family
subsistence needs, including expenses for
medical care and premiums for a reasonable
amount of health and life insurance;

“(13) purchasing stock in a cooperative
lending agency if such purchase is necessary
to obtain the loan; and

“(14) paying costs incurred for improve-
ments or repairs to real property owned or
leased by the applicant, or refinancing unse-
tlzfured debts clearly incurred for such costs,

“(A) the total amount of loans made to an
applicant in a year under this paragraph
does not exceed an amount determined by
the Secretary, but in no case less than
$25,000;

“(B) such property is not used to secure a
loan made or insured under this subtitle;

“(C) the loan is not used to improve or
repair the living quarters of the applicant;

“(D) the applicant will not require a loan
made or insured under this paragraph re-
peatedly in subsequent years;

“(E) the applicant owns the land or leases
the land under an agreement with the lessor
under which the lessor will reimburse the
lessee upon termination of the lease for any
unexhausted value of such improvements or
repairs; and

“(F) the loan is clearly necessary for the
successful operation of the farm.

“(e) The Secretary may make or insure a
loan under this subtitle only if such loan
will be used for a purpose which is consist-
ent with applicable environmental quality
standards established under Federal, State,
and local law,

“Sec. 307. (a) The outstanding principal
balance on all loans made or insured to or
for a borrower, other than a rural youth,
under this subtitle (as of the time the loan
is made) may not exceed $500,000.

“(b) The outstanding principal balance on
all loans made or insured to or for a rural
youth under this subtitle (as of the time the
loan is made) may not exceed $10,000.

“Sec. 308. (a)(1) Except as provided in
paragraph (2), the interest rate on a loan
made or insured under this subtitle shall be
determined by the Secretary.

“(2) The interest rate on a loan made or
insured to or for a limited resource appli-
cant under this subtitle shall be the greater
of 5 per centum or a rate which is 5 per
centum less than the rate established for
loans made or insured in the case of appli-
cants who are not limited resource appli-
cants.

“(3) The Secretary may make payments to
the borrower or lender of a loan insured
under this subtitle in order to reduce the
annual rate of interest paid by such borrow-
er on such loan to a level equal to the
annual rate of interest paid by a borrower
on a loan made by the Secretary under this
subtitle,

“(bX1) Except as provided in paragraphs
(2) through (4), the schedule of repayments
on a loan made or insured under this sub-
title shall be established by the Secretary in
a manner consistent with the purpose of
and need for the loan, the useful life of the
security pledged for the loan, and the rea-
sonable repayment ability of the borrower
as determined in accordance with the plan
of operation of the borrower approved
under section 305.
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*(2) Such loan repayment schedule shall
require such borrower to make at least one
annual installment payment on such loan
during the period of the loan unless the Sec-
retary defers repayment of the loan under
section 309,

“(3) The period for the repayment of a
real estate loan may not exceed forty years.

“(4MA) Except as provided in subpara-
graph (B), the period for the repayment of
a production loan may not exceed seven
yvears,

“(B) The period for the repayment of a
production loan used for the annual produc-
tion of crops may not exceed one year.

“Sec. 309. (a) To be eligible for the con-
solidation, rescheduling, reamortization, or
deferral of a loan made or insured under
this subtitle, the borrower of the loan must
file with the Secretary a revised plan of op-
eration for using such loan or insured loan
which justifies such action and demon-
strates that such action will enable the bor-
rower to carry out the terms and conditions
of the loan.

“(b) The Secretary shall consolidate, re-
schedule, reamortize, or defer a loan made
or insured under this subtitle if—

“(1) the Secretary—

“(A) approves the revised plan of oper-
ation referred to in subsection (a); and

“(B) determines that such action will
assist in the orderly collection of the loan;

*(2) the borrower of the loan—

“(A) is unable to make payments on the
loan in accordance with the original pay-
ment schedule established for the loan—

“(i) due to circumstances beyond the con-
trol of the borrower; or

*“(ii) due to circumstances within the con-
trol of the borrower which the borrower
agrees to correct in accordance with the re-
vised plan of operation;

“(B) meets the eligibility criteria estab-
lished for the loan under section 305, except
that the Secretary may not require, as a
condition of eligibility for such action, that
the borrower be able to repay a loan other
than a loan subject to such action; and

“(C) is cooperating with the Secretary in
servicing the loan;

“(3) such action—

“(A) will enable the borrower to continue
farming operations; and

“(B) is not taken solely to remove a delin-
quency in making payments on the loan or
to delay liquidation of the loan; and

*“(4) in the case of the consolidation of
such loans, the Secretary consolidates—

“(A) real estate loans only if such loans
have a period of repayment of less than
forty years; and

“(B) production loans only if—

“(i) the loans to be consolidated were
made to a borrower under section 306(b) for
the same purpose; and

“(ii) the Secretary assures that only one
note must be serviced for each such loan.

“(e)1) The interest rate on a loan consoli-
dated, rescheduled, or reamortized under
this section shall be the lower of —

“(A) the rate required under section
308(a) to be paid on a loan made or insured
under this subtitle on the date the loan was
consolidated, rescheduled, or reamortized;
or

“(B) the rate prescribed in the original
note made for the loan.

“(2) If the borrower of a loan consolidat-
ed, rescheduled, or reamortized under this
section qualified as a limited resource appli-
cant at the time such action was taken and
subsequently does not qualify as a limited
resource applicant, the Secretary shall re-
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schedule the loan in accordance with this
section.

“(dX1) Except as provided in paragraphs
(2) through (4), the schedule of repayments
on a loan consolidated, rescheduled, reamor-
tized, or deferred under this section shall be
established by the Secretary in a manner
consistent with the purpose of and need for
the loan, the useful life of the security
pledged for the loan, and the reasonable re-
payment ability of the borrower as deter-
mined in accordance with the revised plan
of operation referred to in subsection (a).

“{2) The period for the repayment of a
real estate loan reamortized under this sec-
tion may not exceed forty years from the
date of such action.

“(3) The period for the repayment of a
production loan consolidated or reamortized
under this section may not exceed seven
years from the date of such action.

“(4) If the Secretary elects to defer the
payment of installments on principal or in-
terest, or both, due on a loan made or in-
sured under this subtitle, or consolidated,
rescheduled, or reamortized under this sec-
tion, the Secretary shall—

“(A) defer no more than three such in-
stallments;

“(B) require the borrower in each install-
ment payment made on the loan to repay—

“(i) at least part of the interest payment
due in such instaliment; and

“(ii) at the earliest possible date permitted
under the revised plan of operation of the
borrower, all of such payment due in such
installment;

“(C) defer such payments for no longer
than the period ending on the final due date
on the loan;

‘(D) encourage the borrower to make
such payments as soon as the borrower is
able to make such payments notwithstand-
ing the fact the repayment period for the
loan has not expired; and

‘“(E) give preference in deferring such
loans to beginning farmers, limited resource
applicants, and borrowers who have suf-
fered production and economic losses due to
natural or economic conditions.

“(e) If the Secretary modifies the terms of
a loan under this section and determines
that a new mortgage on property used to
secure the loan is necessary to protect the
loan priority of the Secretary, the Secretary
may require that a new mortgage on such
property be executed.

“(£)(1) If the Office of the General Coun-
sel of the Department of Agriculture or a
United States Attorney is taking servicing
actions with respect to a loan made or in-
sured under this subtitle or are planning to
take such actions in the near future, the Ad-
ministrator of the Farmers Home Adminis-
tration may not take servicing actions under
this subtitle with respect to such loan.

“(2) The Secretary may not take servicing
actions with to a loan made or in-
sured under this subtitle in order to circum-
vent any agreement to permit a graduated
loan repayment schedule.

“Sec. 310. (a) If a loan made under this
subtitle is secured by the principal residence
of the borrower of the loan and the borrow-
er defaults on the repayment of the loan
and, as a result of such default, the borrow-
er is required to forfeit the residence to the
Secretary or to pay to the Secretary an
amount equal to the equity of the borrower
in the residence, the appropriate Director of
the State office of the Farmers Home Ad-
ministration may make a loan to the bor-
rower in accordance with this section.

“(b) In order to be eligible to obtain a loan
under this section, a borrower must have
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the ability (as determined by the Secretary)
to repay the loan and otherwise meet the
eligibility requirements established under
section 305.

“(¢) The amount of a loan made under
this section may not exceed the lesser of —

“(1) an amount equal to the amount of
equity the borrower has in such residence at
the time such loan is made; or

“(2) the outstanding amount of principal
and interest owed by the borrower to the
Secretary on the loan referred to in subsec-
tion (a) on which the borrower has default-
ed.
“(d) The interest rate on a loan made
under this section shall be the rate required
under section 308(a) to be paid on a loan
made or insured under this subtitle on the
date the loan is made.

“(e) The period for the repayment of a
loan made under this section may not
exceed twenty-five years.

“(f) If a borrower makes all payments due
on a loan made under this section in accord-
ance with the loan agreement entered into
with respect to such loan, an action may not
be brought against the borrower for the re-
payment of such loan or the loan referred
to in subsection (a) on which the borrower
has defaulted.

“Sec. 311, (a) Except as provided in sub-
section (b), to be eligible to obtain a loan
under this subtitle, a borrower of the loan
shall—

“(1) provide only such security for the
loan as the Secretary determines is neces-
sary to secure the loan, including real
estate, buildings, machinery, equipment,
crops, crop insurance, crop assignments,
livestock product assignments, livestock,
furniture, fixtures, inventory, accounts re-
ceivable, cash, stocks, bonds, personal and
corporate guarantees, marketable securities,
the cash surrender value of life insurance,
or any combination thereof;

*(2) dispose of all real property which the
Secretary determines is not essential to the
operation of farm and nonfarm enterprises
by the borrower;

“(3) in the case of a loan used for the
annual production of crops or livestock,
pledge such crops or livestock and any other
property which the Secretary determines is
necessary to secure the loan;

“(4) in the case of a real estate loan,
pledge real estate to secure such loan; and

“(5) in the case of a loan secured by chat-
tels whose loss would jeopardize the inter-
ests of the Federal Government, insure such
chattels against hazards customarily cov-
ered by insurance in the surrounding com-
munity.

“(b) If a borrower provides security for a
loan in accordance with subsection (a), the
Secretary may not require as a condition of
eligibility for the consolidation, reschedul-
ing, reamortization, or deferral of the loan
under section 309 that the borrower provide
additional security for the loan.

“(c) If a borrower conveys real property to
the Secretary in connection with a loan
made under this subtitle, the Secretary
shall permit the borrower to redeem the
rights of the borrower in the property at
any time during the five year period begin-
ning on the date of such conveyance.”.

CONFORMING AMENDMENTS

Sec. 4. (a)1) Section 313 (as redesignated
by section 3(2) of this Act) is amended—

(A) by inserting “or subtitle B” after “this
subtitle” each place it appears in the second
sentence of subsection (a), the third sen-
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tence of subsection (¢), the first sentence of
subsection (d), and subsection (f)(1);

(B) by striking out “section 309A" in sub-
section (f)(6) and inserting in lieu thereof
“section 323"; and

(C) by striking out *“section 308, the last
sentence of section 306(a)(1), and the last
sentence of section 307" in the second sen-
tence of subsection (g)1) and inserting in
lieu thereof “‘section 312, the last sentence
of section 321(a)(1), and the last sentence of
section 322",

(2) The second sentence of section 314 (as
redesignated by section 3(2) of this Act) is
amended by striking out “section 309A(a)”
and inserting in lieu thereof ‘'section
323(a)".

(3) Section 321(aX7) (as redesignated by
section 3(4) of this Act) is amended by strik-
ing out “sections 304(b), 310B, and 312(b),
(e), and (d)” and inserting in lieu thereof
“section 325",

(4) Section 322 (as redesignated by section
3(4) of this Act) is amended—

(A) in subsection (a)—

(i) by striking out *'(A)"
(3)A);

(ii) by striking out subparagraph (B) of
paragraph (3);

(iii) by striking out “sections 304(b),
306(aX1), and 310B"” in paragraph (4) and
inserting in lieu thereof “sections 321(a)1)
and 325"; and

(iv) by striking out subparagraph (B) of
paragraph (6) and inserting in lieu thereof
the following new subparagraph:

“(B) The authorities referred to in sub-
paragraph (A) are—

“(i) the provisions of section 321(a)1) re-
lating to loans for recreational develop-
ments and essential community facilities;

“(ii) section 321(a)(15);

"(Hil clause (1) of section 325(a); and

“(iv) subsections (d) and (e) of section
325.”; and

(B) by striking out “section 306" in the
first sentence of subsection (c) and inserting
in lieu thereof “‘section 321",

(5) Section 323 (as redesignated by section
3(4) of this Act) is amended—

(A) by striking out “sections 304(b),
306¢a)1), 306(a)14), 310B, and 312(b)" in
the second sentence of subsection (a) and in-
serting in lieu thereof “sections 321(a)1),
321(a)(14), and 325";

(B) in subsection (b)—

(i) by striking out “section 309(a)" in the
first sentence and inserting in lieu thereof
“section 313(a)";

(i) by striking out “section 306(a)1)” in
the first sentence and inserting in lieu
thereof “section 321(a)(1)"; and

(iii) by striking out “section 308" in the
second sentence and inserting in lieu there-
of “section 312"'; and

(C) by striking out “sections 306(a) and
310B"” in subsection (gX8) and inserting in
lieu thereof “‘sections 321(a) and 325".

(6) Section 324 (as redesignated by section
3(4) of this Act) is amended by striking out
“sections 308 and 309, the last sentence of
section 306(a)1), and the last sentence of
section 307" and inserting in lieu thereof
“sections 312 and 313, the last sentence of
section 321(a)1), and the last sentence of
section 322",

(7) Section 325(d) (as redesignated by sec-
tion 3(4) of this Act) is amended—

(A) by striking out “sections 304(b), 310B,
and 312(b)" each place it appears in para-
graphs (1), (2), and (3) and inserting in lieu
thereof “this section”; and

(B) by striking out “, section 304, or sec-
tion 312" in paragraph (5).

in paragraph

CONGRESSIONAL RECORD—SENATE

(8) Section 331B (7 U.S.C. 1981b) (as
added by section 605 of the Emergency Agri-
cultural Credit Act of 1984 (Public Law 98-
258; 98 Stat. 139)) is repealed.

(9) Section 333 (7 U.S.C. 1983) is amend-
ed—

(A) by striking out *this title"” in the
matter preceding subsection (a) and insert-
ing in lieu thereof “subtitle B";

(B) in subsection (b)—

(i) by striking out “'sections 306, 310B, 314,
and 321(a)2)” and inserting in lieu thereof
“sections 321, 325, and 327"; and

(ii) by striking out “; and for loans under
section 321(a)2), the Secretary shall require
the recommendation of the county commit-
tee as to the making or insuring of the
loan";

(C) by striking out "'(or, in the case of a
borrower under section 310D of this title,
the borrower may be able to obtain a loan
under section 302 of this title)” in subsec-
tion (c); and

(D) by striking out *subtitle A or B"” in
subsection (e) and inserting in lieu thereof
“subtitle B".

(10) Section 338(e) (T U.S.C. 1988) is

amended by inserting “or B” after ‘‘subtitle
A"

(11) The first sentence of section 344 (7
U.S.C. 1992) is amended by striking out
“section 304(b), 306(a)1), 310B, 312(b), or
312(c)” and inserting in lieu thereof “sec-
tion 321(a)1) or 325".

(12) Section 346 (7 U.S.C. 1994) (as amend-
ed by section 607 of the Emergency Agricul-
tural Credit Act of 1984 (Public Law 98-258;
98 Stat. 140)) is amended by striking out
subsections (b), (d), and (e) and redesignat-
ing subsection (c) as subsection (b).

(bX1) The second sentence of section
607(c)6) of the Rural Development Act of
1872 (7 U.B.C. 2204b(c)(6)) is amended by
striking out “section 306(a)12) of the Con-
solidated Farm and Rural Development
Act” and inserting in lieu thereof “section
321(aX12) of the Consolidated Farm and
Rural Development Act".

(2) Section 9 of the Act entitled “An Act
to amend the emergency loan program
under the Consolidated Farm and Rural De
velopment Act, and for other purposes', aj
proved April 20, 1973 (15 U.S.C. 636 not.e) is
amended to read as follows:

“Sec. 9. No portion of any loan made by
the Small Business Administration in con-
nection with any disaster occurring on or
after April 20, 1973 under sections 7(b) (1),
(2), or (4) of the Small Business Act (15
U.8.C. 636(b) (1), (2), or (4)) shall be subject
to cancellation under the provisions of any
law.”.

(3) The first sentence of section 18(a) of
the Small Business Act (15 U.S.C. 647(a)) is
amended by striking out “prior"” and all that
follows through “Act, and"".

(4) The last sentence of section T(bX3) of
the Cooperative Forestry Assistance Act of
1978 (16 U.S.C. 2106(bX3)) is amended by
striking out “section 306(aX7) of the Con-
solidated Farm and Rural Development
Act” and inserting in lieu thereof “section
321(a)XT) of the Consolidated Farm and
Rural Development Act".

(5)(A) The first sentence of the first sec-
tion of the Act entitled “An Act to provide
for loans to Indian tribes and tribal organi-
zations, and for other purposes”, approved
April 11, 1970 (25 U.S.C. 488), is amended by
striking out “sections 308 and 309, of the
Consolidated Farmers Home Administration
Act of 1961, as amended (7 U.S.C. 1988(c),
1928, 1928),” and inserting in lieu thereof
“sections 312 and 313, of the Consolidated
Farm and Rural Development Act”.
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(B) Section 5 of such Act (25 U.S.C. 492) is
amended by striking out “section 307(a) of
the Consolidated Farmers Home Adminis-
tration Act of 1961, as amended,” and in-
serting in lieu thereof “section 322(a) of the
Consolidated Farm and Rural Development
Act”,

(B)(A) Section 515(b)4) of the Housing
Act of 1949 (42 U.S.C. 1485(b)4)) is amend-
ed by striking out “secticn 309 and the
second and third sentences of section 308 of
the Consolidated Farmers Home Adminis-
tration Act of 1961, including the authority
in section 309(f)(1) of that Act” and insert-
ing in lieu thereof ‘“section 313 and the
second and third sentences of section 312 of
the Consolidated Farm and Rural Develop-
ment Act, including the authority in section
313(fX1) of such Aect”.

(B) The third sentence of section 517(b) of
such Act (42 U.S.C. 1487(b)) is amended by
striking out “(7 U.S.C. 1929)" and inserting
in lieu thereof “(section 313 of the Consoli-
dated Farm and Rural Development Act)".

(7) Section 901(b) of the Agricultural Act
of 1970 (42 U.S.C. 3122(b)) is amended by
striking out “section 306(aX7) of the Con-
solidated Farmers Home Administration Act
of 1961, as amended (7 U.S.C. 1926)" and in-
serting in lieu thereof “section 321¢aX7) of
the Consolidated Farm and Rural Develop-
ment Act”.

(8) Section 415(c) of the New Communi-
ties Act of 1968 (42 U.S.C. 3914(c)) is amend-
ed by striking out “section 306(a)(2) of the
Consolidated Farmers Home Administration
Act” and inserting in lieu thereof “section
321(aX2) of the Consolidated Farm and
Rural Development Act".

(9) Section 718(c) of the Urban Growth
and New Community Development Act of
1970 (42 U.8.C. 4519(¢)) is amended by strik-
ing out “section 306(a)2) of the Consolidat-
ed Farmers Home Administration Act"” and
inserting in lieu thereof “section 321(a)12)
of the Consolidated Farm and Rural Devel-
opment Act”,

(10) Paragraph (5) of section 313(a) of the
Disaster Relief Act of 1974 (42 U.S.C.
5153(a)(5)) is amended to read as follows:

“(5) section 321 of the Consolidated Farm
and Rural Development Act;”

(11) The first sentence of section 213(cX1)
of the Biomass Energy and Alcohol Fuels
Act of 1980 (42 U.S.C. 8813(cX1)) is amend-
ed—

(A) by striking out “section 309 of the
Consolidated Farm and Rural Development
Act” and inserting in lieu thereof “section
313 of the Consolidated Farm and Rural De-
velopment Act”; and

(B) by striking out “section 309A of such
Act” and inserting in lieu thereof “section
323 of such Act”.

BRIEF SECTION-BY-SECTION ANALYSIS—"CoON-
SOLIDATED AGRICULTURAL ADJUSTMENT LOAN
Act oF 1985"

Section 302. Includes the definitions to be
used in the act establishing the Agricultural
Adjustment Loan program. The section
maintains definitions found in current law.

Section 303. Establishes application re-
quirements for applicants, maintaining the
credit elsewhere test. To maintain continui-
ty and avoid confusion, the changes that
the bill makes in application requirements
are only those necessary to carry out the
overall purpose of the Act, which is to con-
solidate seven loan programs into one,

Section 304. Establishes a veterans prefer-
ence in approving applications.

Section 305. Establishes eligibility require-
ments for applicants, maintaining most re-
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quirements found in current law. Eligibility
requirements for corporations are left to
the discretion of the Secretary. The same
eligibility process and the same set of regu-
lations will apply, regardless of the purpose
for which a producer seeks a loan (except
rural youth loans), thus greatly streamlin-
ing the loan operation.

Section 306. This section sets out the pur-
poses of the consolidated loan. The pur-
poses for the new Agricultural Adjustment
loan include the purposes found currently
in the operating, farm ownership, soil and
water, economic emergency, limited re-
source, recreation, and rural youth loan pro-
grams. (The emergency loan [EM] program
is not included.) The accumulated loan pur-
poses expand loan flexibility within a single
loan program. Rigid divisions between loan
programs will be eliminated, which in turn
will accelerate the loan process, reduce pa-
perwork, minimize borrower confusion, and
improve FmHA efficiency.

Section 307. Establishes & total loan limit
of $500,000 for Agricultural Adjustment
loans, for both insured and guaranteed
loans. No division is required among the sev-
eral loan purposes. Under the bill, rural
youth loans may not exceed $10,000. A
single loan limit will emphasize a consolida-
tion of these aforementioned farm loan pro-
grams. Currently, insured operating loans
have a $100,000 limit, guaranteed at
$200,000. Insured farm ownership loans
have a limit of $200,000, guaranteed at
$300,000.

Section 308. Allows Secretary discretion in
setting loan interest rates. Limited resource
interest rates would be the greater of 5 per-
cent or a rate 5 percent below the regular
established rate set by the Secretary. Au-
thority for limited resource graduation is in-
cluded. Loan repayment reguirements are
similar to those in current law.

Section 309. Establishes conditions for
loan consolidation, rescheduling, reamorti-
zation and deferral. Once the plan is ap-
proved, the Secretary will be required to
accept loan servicing if financial stress is
due to circumstances beyond the borrower's
control. The Secretary would be prohibited
from requiring repayment ability as a condi-
tion for loan servicing for any loan other
than the loan or loans being serviced. Loans
which are rescheduled, reamortized, or con-
solidated will retain the interest rate in the
original note or the current rate, whichever
is lower.

Section 310. Establishes the security re-
quirements for an Agricultural Adjustment
loan. The Secretary would be prohibited
from requiring additional security as a con-
dition for loan consolidation, rescheduling,
reamortization, or deferral. In making loans,
the Secretary could take as collateral only
that necessary to secure the loan. Any real
property forfeited could be redeemed by the
borrower within 5 years.

Upon default, the Secretary would be au-
thorized to make a separate loan to the bor-
rower to cover the borrower’s principal resi-
dence, thereby allowing the borrower to
retain possession of his home.

By Mr. HATCH (for himself and
Mr. THURMOND):

S. 436. A bill to amend section 1979
of the Revised Statutes (42 U.S.C.
1983), relating to civil actions for dep-
ravation of rights, to limit the applica-
bility of that statute to laws relating
to equal rights, and to provide a spe-
cial defense to the liability of political
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subdivisions of States; to the Commit-
tee on the Judiciary.
MUNICIPAL LIABILITY

Mr. HATCH. Mr. President, during
the post-Civil War Reconstruction era,
the 42d Congress passed the Civil
Rights Act of 1871 to protect persons
from the Deprivation under the color
of State law, “of any rights, privileges,
or immunities secured by the Consti-
tution of the United States.” The Re-
vised Statutes of the United States en-
acted in 1874, contained a remedial
provision, now 42 U.S.C. 1983, for se-
curing these rights. I am in strong
agreement with the intent of these
laws—to guarantee to every American
the rights secured by the Constitution
and laws providing for equal rights.
Indeed, I feel one of our most sacred
obligations is to insure the constitu-
tional rights of all our citizens.

However, over the past 23 years, due
to a pair of recent Supreme Court rul-
ings that have caused literal havoc in
the interpretation of section 1983, a
virtual explosion has occurred in the
number of suits brought under that
section.

In 1961, according to the administra-
tive office of the U.S. courts, 270 civil
rights cases were brought in Federal
courts; this figure and those following
exclude cases in which the United
States was a party. Unfortunately, sta-
tistics are not available on specifically
the number of section 1983 cases
brought in Federal courts, but, in
practice, the vast majority of these
cases are suits against State and local
governments, virtually all of which
allege a section 1983 claim. By 1976
the number of these suits had leaped
to 10,585; in addition, 6,958 State pris-
oners suits were brought—all of which
would be section 1983 suits; habeas
corpus suits are not included in this
figure. During 1984 the number of
civil rights suits brought in Federal
court had increased to 19,299, plus
18,034 State prisoners suits. Therefore,
between 1976 and 1984 the number of
civil rights suits brought in Federal
court—still excluding suits in which
the United States was party—per year
increased from 17,543 to 37,333, a 113-
percent increase.

Thus, a very conservative estimate
would indicate that 30,000 suits were
brought alleging section 1983 claims
against State and local governments or
officials in 1984 alone. Some would es-
timate the number to be closer to
33,000. An extremely large amount of
taxpayer money must be spent to
merely defend States and municipali-
ties in these suits.

This explosion of civil rights law-
suits was almost entirely the result of
two Supreme Court cases, which in re-
ality had little or nothing to do with
anyone's constitutional rights. The
following is an explanation of the
cases as well as their undesired effects.
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In the case of Maine v. Thibqutot, 448 U.S.
1 (1980), the Court expressly ruled, for the
first time ever, that the phrase “and laws"
was intended by Congress to provide a sec-
tion 1983 remedy for deprivations of rights
secured by any law of the United States.
Civil actions may now be brought against
State and local officials under 42 U.S.C.
1983 based on violations of laws which have
no relevance whatsoever to deprivations of
constitutional or statutory equal rights.

In Owen v. City of Independence, 445
U.S. 622 (1980), the court held that
local governmental entities may not
assert the good faith of their agent as
a defense to liability under section
1983 suits. In other words, a local gov-
ernment may be liable in damages for
violating a constitutional right that
was unknown when the event oc-
curred.

The burdens imposed by these hold-
ings will be onerous. At the very least,
our crowded courts will become even
more crowded; our tax dollars will in-
creasingly be spent in damages suits
instead of providing needed services.
Further, our State and local govern-
ments will be paranoid to the point of
paralysis lest their action or inaction
be later interpreted as unconstitution-
al and thus subject to costly damage
suits.

The court has been careful to point
out in many of its section 1983 cases,
including Owen and Thiboutot, that
Congress could, if it chose to do so,
modify the statute or limit its applica-
tion to certain types of statutes. Al-
though the Supreme Court has been
far from unimaginative in its section
1983 decisions over the last 20 years,
its most recent interpretation of con-
gressional silence compels us to let our
voice be heard on this matter.

Mr. President, because the Court’s
recent rulings, in the cases of Maine v.
Thiboutot and Owen v. City of Inde-
pendence, involve areas of the law
which are better left to Congress than
to judicial activism, I wish to intro-
duce some relatively simple, yet impor-
tant amendments to 42 U.S.C. 1983. I
want to emphasize that my amend-
ments will not compromise the intent
of section 1983—to provide persons
with a remedy for violations of rights
secured by the Constitution and laws
providing for equal rights.

MAINE VERSUS THIBOUTOT

The Thiboutots were recipients of
AFDC benefits administered by the
Maine Department of Human Serv-
ices. The amount paid to the family
was calculated on the number of de-
pendents of Mr. Thiboutots—three
children from a previous marriage—
rather than on the number of depend-
ents he and his present wife claimed.
Their petition for a reassessment of
the benefits was based on amounts due
them as parents of eight children. The
Superior Court of Maine, in an order
affirmed by the Supreme Judicial
Court of Maine, required the agency
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to make the requested changes and
adopt new policies for similar cases.

The Court observed that the debate
over the “scanty legislative history" of
section 1983 did not result in a defini-
tive answer on the intended scope of
section 1983. Justice Brennan, writing
for the majority of the Court, inter-
preted the “plain language' of section
1983 as providing a broad base for
claims arising not only out of viola-
tions of constitutional rights, but also
out of statutory rights unrelated to
equal rights. Such claims are not limit-
ed to constitutional rights or equal
rights created by statute, reasons Jus-
tice Brennan, because the section
merely states “and laws” and “Con-
gress attached no modifiers” to ex-
plain what type of laws were intended
to be covered by the section.

The result is that a cause of action
under section 1983 may now rest on
the violation or deprivation of any
rights secured by any statute. In other
words, a disgruntled citizen, feeling
that an official deprived him or her of
some benefit under a program provid-
ed for by Federal law, may sue that of-
ficial for damages under section 1983.
Prior to this decision, section 1983
cases only involved rights secured by
the Constitution and statutes which
provided for equal rights. Now, the
Court has transformed this remedy
into a catchall cause of action for the
redress of any infringement of statuto-
ry rights.

In his dissenting opinion, Justice
Powell, joined by the Chief Justice
and Justice Rehnquist, stated that the

“legislative history alone refutes the

Court’s interpretation of section
1983,” and, further, that “until today
this court never had held that section
1983 encompasses all purely statutory
claims."”

CONSEQUENCES OF THIBOUTOT

Even if we assume that the court's
interpretation of legislative history
and legal precedent are correct, an as-
sumption that is questionable at best,
the devastating effect of the decision
in Thiboutot on our State and local
governments would necessitate our
action.

Commenting on the ruling in Thi-
boutot, the Wall Street Journal said
that the decision:

Couldn’t do more harm if it were deliber-
ately designed to subvert the federal system
and bankrupt cities from coast to coast.

I do not think this statement is too
far off the mark.

Justice Powell illustrates the new
areas likely to be affected by the
court’s extension of liability. I include
the appendix to his opinion at this
point, because of the importance of
understanding the extent to which
this holding will intrude into the per-
formance of State and local govern-
ment activities.

Note the wide range of programs in-
cluded in the list:
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A small sample of statutes that arguably
could give rise to § 1983 actions after today
may illustrate the nature of the “civil
rights” created by the Court’s decision. The
relevant enactments typically fall into one
of three categories: (A) regulatory programs
in which States are encouraged to partici-
pate, either by establishing their own plans
of regulation that meet conditions set out in
federal statutes, or by entering into cooper-
ative agreements with federal officials; (B)
resource management programs that may
be administered by cooperative agreements
between federal and state agencies; and (C)
grant programs in which federal agencies
either subsidize state or local welfare plans
that meet federal standards.

A. JOINT REGULATORY ENDEAVORS

1. Federal Insecticide, Fungicide, and Ro-
denticide Act, 86 Stat. 973 (1972), as amend-
ed, T U.B.C. §§ 136 et seq.; see, e.g., T US.C.
§§ 136u, 136v.

2. Federal Noxious Weed Act of 1974, 88
Stat. 2148 (1975), 7 U.S.C. §§ 2801-2813; see
7 U.S.C. § 2808.

3. Historic Sites, Buildings, and Antiqui-
ties Act, 49 Stat. 666 (1935), as amended, 16
U.S.C. §§ 461-467; see 16 U.S.C. § 462(e).

4. Fish and Wildlife Coordination Act, 48
Stat. 401 (1934), as amended, 16 U.S.C.
§ 661-666¢; see 16 U.S.C. § 661.

5. Anadromous Fish Conservation Act, 79
Stat. 1125 (1965), as amended, 16 U.S.C.
§ 757a-757d; see 16 U.S.C. § 757a(e).

6. Wild Free-Roaming Horses and Burros
Act, 85 Stat. 649 (1971), as amended, 16
U.S.C. §§ 1331-1340; see 16 U.S.C. § 1336.

7. Marine Mammal Protection Act of 1972,
86 Stat. 1027, as amended, U.S.C. §§ 1361~
1407; see 16 U.S.C. § 1379.

8. Wagner-Peyser National Employment
System Act, 48 Stat. 113 (1933), 29 U.S.C.
§5849 et seq; see 29 U.S.C. §49g (employ-
ment of farm laborers).

9, Surface Mining Control and Reclama-
tion Act of 1977, 91 Stat. 447, 30 U.S.C.
§§ 1201-1328; see 30 U.S.C. § 1253.

10. Interstate Commerce Act Amendments
of 1935, 49 Stat. 548, as amended, 49 U.S.C.
§11502(a)X2) (enforcement of highway
transportation law).

B. RESOURCE MANAGEMENT

1. Laws involving the administration and
management of national parks and scenic
areas: e.g., Act of May 15, 1965, § 6, 79 Stat.
111, 16 U.B.C. §28le (Nez Perce National
Historical Park); Act of Sept. 21, 1959, § 3,
73 Stat. 591, 16 U.S.C. § 410u (Minute Man
National Historical Park); Act of Oct. 20,
1972, §4, 86 Stat. 1302, 16 U.S.C. § 460bb-
3(b) (Muir Woods National Monument).

2. Laws involving the administration of
forest lands: e.g., Act of March 1, 1911, § 2,
36 Stat. 961, 16 U.8.C. §§ 563; Act of Aug. 29,
égg: ch. 808, 49 Stat. 963, 16 U.8.C. §§ 567a-

3. Laws Involving the construction and
management of water projects: e.g.,, Water
Supply Act of 1858, § 301, 72 Stat. 319, 43
U.8.C. § 390b; Boulder Canyon Project Act,
§§ 4, 8, 45 Stat. 1058, 1062 (1928), as amend-
ed 43 U.S.C. §§617c 617g; Rivers and Har-
I;til(']slAct of 1899, § 9, 30 Stat. 1151, 33 U.S.C.

4. National Trails System Act. 82 Stat, 919
(1968), as amended, 16 U.S.C. §§ 1241-1249;
see 16 U.S.C. § 1246(h).

5. Outer Continental Shelf Lands Act
Amendment of 1978, § 208, 92 Stat. 652, 43
U.8.C. § 1345 (oil leasing).

C. GRANT PROGRAMS

In addition to the familiar welfare, unem-
ployment, and medical assistance programs
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established by the Social Security Act, these
may include:

1. Food Stamp Act of 1964, 78 Stat. 703, as
amended, 7 U.S.C. §§ 2011-2025; see, e.g., T
U.8.C. §§ 2020e-2020(g).

2. Small Business Investment Act of 1958,
§ 602(d)(1), 72 Stat. 698, as amended, 15
U.8.C. § 636(d).

3. Education Amendments of 1978, 92
Stat. 2153, as amended, 20 U.S.C. §§ 2701 et
seq.; see, e.g., 20 U.S.C. §§ 2734, 2902.

4. Federal-Aid Highway legislation, e.g., 21
U.8.C. §§ 128, 131.

5. Comprehensive Employment and Train-
ing Act Amendments of 1978, 92 Stat. 1909,
29 U.S.C. §§ 801 et seq.; see, e.g., 29 U.S.C.
§§ 823, 824.

6. United States Housing Act of 1937, as
added, 88 Stat, 653 (1974), as amended, 42
US.C. §1437 et seq., see eg., 42 U.S.C.
§§ 1437d(c), 1437J.

7. National School Lunch Act, 60 Stat. 230
(1946), as amended, 42 U.S.C. §§ 1751 et seq.;
see, e.g., 42 U.S.C. § 1758.

8. Public works and Economic develop-
ment Act of 1965. 79 Stat. 552, as amended,
42 U.B.C. §§ 3121 et seq.; see, e.g., 42 U.S.C.
§4§ 3132, 315a, 3243.

9. Justice System Improvement Act of
1979, 93 Stat. 1167, 42 U.S.C. §§3701-3797;
see e.g. 42 U.S.C. §§ 3742, 3744(c).

10. Juvenile Justice and Delinquency Pre-
vention Act of 1974, 88 Stat. 1109, as amend-
ed, 42 U.S.C. §§5601 et seq.; see, e.g., 42
U.S.C. § 5633.

11. Energy Conservation and Production
Act of 1976, 90 Stat. 1125, as amended, 42
U.S.C. §§6801 et seq.; see, e.g., 42 U.S.C.
§§ 6805, 6836.

12. Developmentally Disabled Assistance
and Bill of Rights Act, B9 Stat. 486 (1975),
as amended, 42 U.S.C. §§ 6001 et seq.; see,
e.g., §§ 6011, 6063.

13. Urban Mass Transportation Act of
1964, 78 Stat. 302, as amended, 49 U.S.C.
§§ 1601 et seq.; see e.g., §§ 1602, 1604(g)(m).

Now, “virtually every * * * program,
together with the State officials who
administer [them] becomes subject to
Federal judicial oversight at the
behest of a single citizen, even if such
a dramatic expansion of Federal court
jurisdiction never would have been
countenanced when these programs
were adopted.” See Chapman v.
Huston Welfare Rights Org., 441 U.S.
600, 645 (1978), (concurring opinion,
Justice Powell).

Ironically, with the expenses of in-
creased litigation and court-ordered
spending that will accompany this de-
cision, local governments will be less
able to implement Federal programs
than they were before the ruling in
Thiboutot.

This is not to say that a person
should be left without a remedy when
a State official harms him in violation
of a Federal statute. In 1980, Congress
abolished the amount-in-controversy
requirement for Federal question ju-
risdiction. This means that any person
has access to Federal courts on the
basis of a violation of a Federal stat-
ute. If the Federal statute does not
specifically grant such access, it can be
implied from congressional intent
under the doctrines of Cort v. Ash, an-
other Supreme Court safeguard to
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guarantee violations of Federal rights
have a remedy. Because injured per-
sons can get into Federal court with-
out resort to 42 U.S.C. 1983 for viola-
tions of Federal law, the primary sig-
nificance of the Thiboutot decision be-
comes monetary. By alleging a civil
rights violation under Thiboutlot, law-
yers may become eligible for court-
awarded attorney fees, even though
Congress has decided not to provide a
fee-shifting provision for the violated
Federal statute. Thibouifot has become
a way for lawyers to get easy compen-
sation, instead of a way to vindicate
Federal rights. Those rights can be ad-
judicated in Federal court without
Thiboutot. It only makes sense for
Congress to limit this “back door"”
means of shifting legal fees to viola-
tions of traditional civil rights.

Justice Powell summed up the effect
of the Thiboutot decision:

No one can predict the extent to which
litigation from today's decision will harass
State and local officials; nor can one foresee
the number of new filings in our already
overburdened courts. But no one can doubt
that these consequences will be substantial.

As we all know, our local govern-
ments face the problem of providing
services to the public with limited
budgets. Our State and local govern-
ments are already strapped. Why
should we leave them in a tighter
straitjacket?

PROPOSED AMENDMENT

My amendment to section 1983
would add the words “and by any law
providing for equal rights” in the
place of the ambiguous and broad

“and laws” language. The text would
then read:

Every person who, under color of

any statute, ordinance, regulation,
custom, or usage, of any state or terri-
tory, subjects, or causes to be subject-
ed, any citizen of the United States or
other person within the jurisdiction
thereof to the deprivation of any
rights privileges, or immunities se-
cured by the Constitution and by any
law providing for equal rights of citi-
zens or of all persons within the juris-
diction of the United States, shall be
liable to the party injured in an action
at law, suit in equity, or other proper
proceeding for redress.

This wording would provide that sec-
tion 1983 actions be based on depriva-
tions of those rights secured by the
Constitution and by those laws which
provide for equal rights. Thus, State
and local governments would not face
the harassment that is sure to follow
the decision in Thiboutot, while at the
same time, the civil rights of individ-
uals will be protected as Congress
originally intended.

OWEN VERSUS CITY OF INDEPENDENCE

In this decision, a dismissed city
police chief sued the city, city manag-
er, and city council for violating his
due process rights. The Supreme
Court, reversing the court of appeals,
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held that the city was liable to the
police chief because its ordinance al-
lowing his summary dismissal was un-
constitutional and contravened the
Court’s holdings in Roth v. Board of
Regents, 408 U.S. 564 (1972) and Perry
v. Sindermann, 408 U.S. 593 (1972).
These decisions had been handed
down after the actions taken by the
city of Independence. Therefore, the
district court had allowed a good faith
defense because the city and its offi-
cials could not have anticipated the
Supreme Court's future interpreta-
tions of constitutional law. The Su-
preme Court, however, disallowed the
good faith defense and held the city
liable even though it had no way of
predicting the Court's actions. The
Court reasoned that since Congress
was silent on municipal immunity, no
immunity was intended.

Justice Powell, joined by the Chief
Justice, Justice Rehnquist, and Justice
Stewart, stated in dissent:

This strict liability approach inexplicably
departs from this court's prior decisions
under section 1983 and runs counter to the
concerns of the 42d Congress when it en-
acted the statute. The court’s ruling also ig-
nores the vast weight of common-law prece-
dent as well as the current state of munici-
pal immunity.

The dissenters also noted that—

Municipalities . . . have gone in two short
years from absolute immunity under section
1983 to strict liability.

CONSEQUENCES OF OWEN

Again, even if we accept the ques-
tionable use of legislative history and
legal precedent, the policy consider-
ations of this ruling force us to act.
The ruling is not only unfair in hold-
ing a city responsible for violating a
right which first came into existence
after the city acted, but it is also detri-
mental in shackling local governments
with the need to predict future Feder-
al court decisions. In this ruling, the
Court has administered what could be,
for many of our local governments, a
fatal dose of municipal immobiliza-
tion.

While the Court could find no
reason for any immunity for local gov-
ernments, it has given numerous rea-
sons for immunity to government offi-
cials such as judges, police officers,
school board members, prison officials,
and prosecutors. In Owen, the Court
stated that—

We concluded that overriding consider-
ations of public policy nevertheless demand-
ed that the official be given a measure of
protection from personal liability

The Court's justification for individ-
ual immunity was—

That the threat of personal monetary li-
ability will introduce an unwarranted and
unconscionable consideration into the deci-
sion making process, thus paralyzing the
governing official's decisiveness and destort-
ing his judgment on matters of public
policy.
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Justice Harlan also listed reasons for
granting immunity to government offi-
cials:

Officials of government should be free to
exercise their duties unembarrassed by the
fear of damage suits in respect of acts done
in the course of those duties—suits which
would consume time and energies which
would otherwise be devoted to government
service . .. Barr v. Matteo, 360 U.S. 564.

The Court stated that these consid-
erations did not apply when the
damage award comes from the public
treasury instead of the official's
pocket.

With such reasoning, the Court
must assume that our State and local
governments are guided by irresponsi-
ble individuals who would be prudent
with their own money but would not
flinch at the risk of depleting the
public treasury. This type of official is
not characteristic of the men and
women I have associated with, in Utah
and throughout the country, who take
seriously their trust over the taxpay-
er’'s money. State and local leaders like
these will be forced to continually look
over their shoulder and into the mind
of the Federal judiciary to determine
future decisions—lest ruinous judg-
ments threaten municipal solvency.
Each decision will be made with con-
stant consideration of section 1983 li-
ability, and officials will no doubt feel
the pressure of accountability to citi-
zens and colleagues for costly judg-
ments. Also, small towns, where re-
tained counsel is an unaffordable
luxury, will now be forced to cut back
on services to try to protect them-
selves by retaining counsel. Do all
these concerns not introduce “an un-
warranted and unconscionable consid-
eration into the decisionmaking proc-
ess?” Since a municipality’s actions are
essentially the actions of its chief offi-
cials and since most of our local offi-
cials are conscientious in their stew-
ardship over public funds, I see little
logic in distinguishing between the ac-
tions of the municipality and the acts
of the individual officials: therefore,
the dire effects that the Court sees in
a lack of immunity for an individual
official also apply to the lack of mu-
nicipal immunity.

The Court also reasoned that the
municipality's liability for constitu-
tional violations is a proper concern of
its officials. I certainly agree that the
constitutional rights of individuals
should be of the utmost concern in the
decisions of municipalities and that
they should be liable for violations of
existing constitutional rights, but I do
not agree that municipalities should
be immobilized by rights that have not
been invented yet. I do not think that
the Supreme Court itself could predict
future constitutional rights—in the
Owen case, for example, four justices
found no constitutional violation while
five found that there was a violation.
Local governments will need more
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{,Jh?in counsel, they will need a crystal
all.

Furthermore, the doctrine of separa-
tion of powers provides that some
Government decisions should be insu-
lated from review by the courts. A
costly damage judgment or court-or-
dered spending, where officials have
acted in good faith, represents a need-
less intrusion into municipal decision-
making. As Justice Powell noted in
Owen:

The allocation of public resources and the
operational policies of the government itself
are activities that lie peculiarly within the
competence of the executive and legislative,
bodies. When charting those policies, a local
official should not have to gauge his em-
ployer's possible liability under section 1983
if he incorrectly—though reasonably and in
good faith—forecasts the course of constitu-
tional law. Excessive judicial intrusion into
such decisions can only distort municipal
decision-making and discredit the courts.
Qualified immunity would provide presump-
tive protection for discretionary acts, while
still leaving the municipality liable for bad
faith or unreasonable constitutional depri-
vations.

Another problem, as Justice Powell
pointed out, is that the Court’s deci-
sion in this case is completely out of
step with the prevailing situation of
the law of municipal immunity in the
States. Most States have some form of
immunity, the most common being a
qualified immunity. Only five States
practice the form of blanket immunity
introduced by the Court in Owen.

Finally, Judge Learned Hand once
observed:

To submit all officials, the innocent as

well as the guilty to the burden of a trial
and to the inevitable danger of its outcome,
would dampen the ardor of all but the most
resolute, or the most irresponsible, in the
unflinching discharge of their duties. Again

and again, the public interest calls for
action which may turn out to be founded on
a mistake, in the face of which an official
may later find himself hard put to it to sat-
isfy a jury of his good faith. There must
indeed be & means of punishing public offi-
cers who have been truant at their duties;
but that is quite another matter from ex-
posing such as have been honestly mistaken
to suit by anyone who has suffered from
their errors. As is so often the case, the
answer must be found in a balance between
the evils inevitable in either alternative. In
this instance it has been thought in the end
better to leave unredressed the wrongs done
by dishonest officers than to subject those
who try to do their duty to the constant
dread of retaliation. Gegoire v. Biddle, 1TTF.
2d 579, 581. Quoted in Barr v. Matteo.
PROPOSED AMENDMENT

In its Owen decision, the Court pro-
vides for municipal liability because
Congress had not provided for munici-
pal immunity. The second amendment
which I propose today will provide
that municipalities and othe: political
subdivisions of States shall have a
good faith defense in section 1983 ac-
tions. This new section on the liability
of political subdivisions will read:

No civil action may be brought against a
political subdivision of a State under this
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section if the political subdivision acted in
good faith with a reasonable belief that the
actions of the political subdivision were not
in violation of any rights, privileges, or im-
munities secured by the Constitution or by
laws providing for equal rights of citizens or
pPersons.

Section 1983 will continue to allow
recovery when there had been an in-
tentional or bad faith violation by the
municipality, or, in other words, when
officials “knew or should have known
that their conduct violated the consti-
tutional norm.” (Procunier v. Navar-
elte, 434 U.S., a 562.) Municipalities
will be protected when they have
acted in good faith. This amendment
strikes an equitable balance between
two very important considerations—
the constitutional rights of individuals
and the ability of local governments to
serve all the people.

STATUTE OF LIMITATIONS

Over the past 20 to 25 years, a stark
discrepancy has existed as to which
statute of limitations should be uti-
lized for civil rights violations. Federal
judges have virtually vacilated from
one end of the spectrum to the other.
One court requires the application of
the limitation of the State wherein
the alleged violation occurred (Briley
v. California, 564 F.2d 849; Jennings v.
Shuman, 567 F.2d 1213), while another
court demands the application of the
statute of limitations of the forum
State, or the State wherein the civil
rights violation was adjudicated (Jones
v. Bales, 480 F.2d 805). Such incon-
gruency and unpredictability by the
judicial system on this matter has led
many on a search for a resolution; a
resolution that would bring order and
uniformity to the present lack thereof,

The *“rule” generally adhered to by
the Federal courts is to use the limita-
tion of the State wherein the violation
was perpetrated (Jennings v. Shuman,
567 F.2d 1213); this alone, however,
poses & major problem. Present State
limitations extend all the way from
180 days (Warren v. Norman Realty
Co., 375 F.Supp. 478), to 15 years
(Graffals Gonzalez v. Garcia San-
tiago, 550 F.2d 687), depending on the
location and the offense. For example,
if one were to be tried for a civil rights
infringement in Alabama, a 1-year
statute of limitations would most
likely be used (Boshell v. Alabama
Mental Health Board, 473 F.2d 1369);
if tried in Louisiana, the general 10-
year ‘“catch-all” limitation could be ap-
plied (Heyn v. Board of Supervisors,
417 F.Supp. 603); if in the common-
wealth of Puerto Rico, the variability
of a l-year to a 15-year limitation
would be entirely possible Graffals
Gonzalez v. Garcia Santiago, 550 F.2d
687); and finally, in Colorado, in light
of the fact that no statute of limita-
tions has officially been declared for
some offenses, the sky could essential-
ly be the limit (Salazar v. Dowd, 256 F.
Supp. 220).
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In referring to a thoroughly pre-
pared analysis by Mr. Daniel E. Feld,
J.D., entitled, “What Statute of Limi-
tations is Applicable to Civil Rights
Action Brought Under 42 U.S.C.S. Sec-
tion 1983,” we find that fortunately,
some States, seeking to establish a
common ground whereon litigants of
all section 1983 cases can meet, have
adopted a single limitation, thus pro-
viding a most needed element of cer-
tainty and uniformity. Other States,
however, have chosen varying statutes
of limitations for 1983 cases, “Depend-
ing on the facts of the case” (Ameri-
can Law Reports, vol. 45, p. 553). Such
indecision has overwhelmed our al-
ready encumbered court system re-
quiring virtually a separate ruling for
each individual suit.

I draw your attention now to three
vividly representative cases that have
recently been adjudicated. The lack of
judicial limitation uniformity when
rendering a final opinion will become
blatantly obvious. The first two cases I
present successively to show the lack
of direct correlation between the deci-
sions.

A 1978 Pennsylvania U.S. District
Court ruling held that, for charges of
alleged malicious apprehension and
prosecution, the Pennsylvania 1l-year
statute of limitations was correctly ap-
plied (Kedra v. Philadelphia, 454
F.Supp. 652). As contradictory as it
may seem, an identical case was filed
in the Third Circuit Court of Appeals
challenging the 6-year statute of limi-
tations in New Jersey for similar civil
rights violations. The New Jersey 6-
year limitation was upheld (Butler v.
Sinn, 423 F.2d 1116), justifiably cast-
ing doubt upon the Pennsylvania 1-
year limitation.

Questions quickly arise in one's
mind. First, who is right? Second, how
can such disparity exist for similar of-
fenses? And third, can such incon-
gruency between State statutes lead to
an orderly consideration of limitation
suits on the Federal level?

Allow me to cite a final case that will
further leave us groping for stability
and a solid foundation to which we
can refer for security.

An alleged constitutional rights in-
fringement was adjudicated in the
Second District Circuit Court of Ap-
peals. The court stated, and I quote,
“that a section 1983 complaint may
contain more than one cause of action
and thus may require the borrowing
and the application of more than one
State statute of limitations” ( Williams
v. Walsh, 558 F.2d 667).

Where is the necessary predictabil-
ity, stability, and uniformity that will
allow our court system to be freed of
the onerous burden of hearing each
individual case, and then subsequently
try to determine the correct statute of
limitations to apply from the existing
diverse possibilities? As rhetorical as
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this question may appear, the situa-
tion irrefutably exists.

In view of the difficulties of uncer-
tainty and unpredictability, not to
mention the vagaries of fruitless litiga-
tion, over an issue easily decided by a
simple exercise of legislative line-draw-
ing, I propose an 18-month statute of
limitations for all section 1983 viola-
tions. Given the current inconsisten-
cies, plaintiffs, defendants, and the
courts alike would benefit from the
creation of a uniform statute of limita-
tions.

EXHAUSTION

Another section 1983 problem that
demands a resolution is the apparent
overzealousness of the Federal courts
to rule on cases that were initially to
be reserved for States and their adju-
dicatory processes.

During the proposal and subseqguent
enactment of the Ku Klux Act of
1871, presently represented in the 42
U.S.C. 1983 language, Gen. James A.
Garfield, a major spokesman on the
subject, supported the bill as “so
guarded as to preserve intact the au-
tonomy of the States, the machinery
of the State governments, and the mu-
nicipal organizations established
under State laws.”

The framers of the Constitution,
after having been subjected to strin-
gent controls of an authoritative Eng-
lish monarch, established a division of
powers doctrine that was to be inher-
ent in the success of a demoractic re-
public.

The venerable Justice Frankfurter

grasped the careful balance struck by
the 42d Congress when it drafted the
1871 act. The act conferred upon Fed-
eral courts the jurisdiction to prevent

State officers and judges acting
‘“‘under color of State law” from deny-
ing individuals their constitutional en-
titlements. When, on the other hand,
a State has proven its willingness to
enforce those rights, “it is to the State
tribunals that individuals within a
State must look for redress against
other individuals within that State;”
365 U.S. 167, 238. This balance struck
in 1871 “reflects to no small degree
the recognition that to no small
degree the effectiveness of the legal
order depends upon the infrequency
with which it solves its problems by re-
sorting to ultimate determinations of
power;” Id. at 241. This exhaustion
provision merely restores the careful
balance enacted by the 42d Congress
and permits States to execute their
role as “primary guardians of the fun-
damental security of person and prop-
erty.” Id. at 237.

This exhaustion provisions will state
that “the Federal court shall not have
jurisdiction—in section 1983 suits—
unless the person filing such action
has exhausted all administrative and
judicial remedies available in the
courts of the State.” Chief Justice
Burger and Justice Powell have de-
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scribed how this provision would work
in a recent Supreme Court opinion:

It does not defeat federal court jurisdie-
tion, it merely defers it. It permits states to
correct violations through their own proce-
dures and it encourages the establishment
of such procedures.

In other words, a litigant would still
have ultimate recourse to Federal
courts to enforce section 1983 rights,
but that recourse would come only
after the State had first had an oppor-
tunity to correct the violation. If the
states correction is not adequate, the
Federal court would have jurisdiction
to take the case and decide the unre-
solved issues. This does not extinguish
any rights whatsoever, but merely re-
directs the adjudication to State
courts in the first instance.

This would have many benefits. For
instance, Federal courts would profit
from the detailed factual record and
earlier legal findings of State institu-
tions. The issues would be narrowed
and focused by the time they reached
the Federal bench. Furthermore, the
States familiarity with its own laws
and regulations would facilitate both
flexibility to adapt to local needs and
uniformity in statewide administra-
tion. In the words of a Harvard Law
Review article:

Even a limited exhaustion rule would not
only serve the state's interest in controlling
its own affairs and correcting its officials
but could also increase state sensitivity to
federal rights and encourage implementa-
tion of adequate procedural responses to
constitutional objections.

CONCLUSION

Evidently tired of waiting for Con-
gress to break its silence on the in-
tended scope of 42 U.S.C. 1983, the
U.S. Supreme Court has rendered deci-
sions in Maine versus Thiboutot and
Owen versus City of Independence
which will severely impair the ability
of our local governments to serve the
people, while doing little for individual
constitutional rights. It is most essen-
tial that Congress let its voice be
heard. Justice Rehnquist foresaw such
a need in his dissenting opinion in
Monell versus City of New York De-
partment of Social Services:

Only Congress, which has the benefit of
the advice of every segment of this diverse
Nation, is equipped to consider the resuilts
of such a drastic change in the law. It seems
all but inevitable that it will find it neces-
sary to do so after today's decision—Monell
versus City of New York Department of
Social Services, 436 U.S. 658,715—dissenting
opinions.

In closing, I would like to remind my
colleagues of a few observations of
Justice Sandra O’Connor when she
was still a State court judge. She
noted:

In view of the great caseload increase in
the federal courts and the expressed desire
of the Reagan Administration to hold down
the federal budget, one would think that
congressional action might be taken to limit
Section 1983. It could be done directly or in-
directly by limiting or disallowing recovery
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of attorney fees. Such a move would be wel-
comed by state courts, as well as state legis-
latures and state executive officers. 22 W &
M L.Rev. 801,810 (1881).

By Mr. QUAYLE:

S. 437. A bill to designate the Veter-
ans' Administration Outpatient Clinic
to be located in Crown Point, IN, as
the “Adam Benjamin, Jr. Veterans'
Administration Outpatient Clinic”’; to
the Committee on Veterans’ Affairs.

ADAM BENJAMIN, JR. VETERANS'

ADMINISTRATION OUTPATIENT CLINIC
® Mr. QUAYLE. Mr. President, I am
introducing today legislation to desig-
nate the Veterans' Administration
Outpatient Clinic, to be located in
Crown Point, IN, as the Adam Benja-
min, Jr. Veterans’ Administration Out-
patient Clinic.

This clinic is badly needed in north-
western Indiana. Presently, the Veter-
ans’ Administration Lakeside Medical
Center, on the near north side of Chi-
cago, is the closest VA facility to my
constituents in northwestern Indiana.
It is roughly 18 miles from the area,
and it is inconvenient and sometimes
very difficult for ill and handicapped
veterans to travel through the Na-
tion’s second largest city to the center
to get medical care. The two next
nearest facilities, the Westside Medi-
cal Center on the near west side of
Chicago, and the Edward Hines, Jr.
Hospital in west Chicago, are over
twice as far from northwestern Indi-
ana.

This new outpatient clinic will mean
the end of the time and expense of
transportation for travel to these cen-
ters and to some of the delays caused
by their workload. Further, the new
clinic will provide badly needed jobs in
an area that, as of December 1984, still
suffered from 15 percent unemploy-
ment.

I believe it is only fitting and appro-
priate to name this new VA clinic after
the late Adam Benjamin, Jr., who
served the residents of northwestern
Indiana in Congress for nearly 6 years
until his untimely death in September
1982. Adam and I came to the U.S.
House of Representatives together in
1977, and it was my great privilege and
honor to work with him. Even though
we belonged to different political par-
ties, we had many areas of agreement.
We were both especially proud to
serve our Indiana constituents. I am
pleased that our joint efforts on
behalf of Indiana were harmonious
and productive.

Adam Benjamin's tragically short
life was dedicated to helping those in
need of assistance. The veterans of
northwestern Indiana came to him
with a particular problem: the need to
assure proper health care in a VA fa-
cility reasonably close to home. In No-
vember 1981 the House Veterans' Af-
fairs Committee’s Subcommittee on
Hospitals and Health Care went to
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northwestern Indiana to determine
the need for an outpatient clinic. In
May 1983, the Veterans' Administra-
tion made the long-awaited announce-
ment that they intended to establish
such a clinic in Crown Point. We are
now looking forward to the smooth
completion of the planning stages of
this clinic and to a groundbreaking in
early 1986.

Since the VA's announcement, I,
along with Senator Lucar and Con-
gressman HiLLis, who represents Indi-
ana's Fifth District and Crown Point,
have been active in monitoring the
plans for and progress of this clinic. As
these plans move toward fruition, I be-
lieve it is only fitting and appropriate
to honor Adam Benjamin, Jr., by
naming this outpatient clinic after
him. Indeed, this clinic will stand as a
symbol for all Adam stood for and of
his indefatigable work on behalf of
those he represented. This outpatient
clinic will serve to honor a dedicated
public servant who is sorely missed.e

By Mr. FORD (for himself and
Mr. McCONNELL):

S. 441. A bill to amend the Internal
Revenue Code of 1954 to revise the
withholding rules relating to certain
parimutuel wagering payouts; to the
Committee on Finance.

PARIMUTUEL WITHHOLDING

@ Mr. FORD. Mr. President, today I
am introducing legislation to correct
an inequity in the Internal Revenue
Code which for the past 8 years has
caused serious, unreasonable problems
for a segment of the taxpaying public
as well as for productive and worth-
while industry. This legislation would
modify the current parimutuel with-
holding tax.

Horse racing is a sport and recrea-
tion activity in 37 States; a business
which rightfully prides itself on the
double accomplishment of entertain-
ing some 80 million fans each year
while contributing billions of dollars
annually to State economies through
employment, direct tax payments and
the purchases of goods and services by
its racetrack and breeding farm seg-
ments.

Parimutuel withholding is a unique
aspect of this unique industry. This
preliminary tax payment was institut-
ed in 1977 at the suggestion of the
Treasury Department, which claimed
many bettors were winning substantial
amounts of money at racetracks, but
not reporting the proceeds on their
income tax forms. As a result, an
amendment to the Internal Revenue
Code was made requiring the with-
holding of 20 percent of any racetrack
payout which exceeded $1,000 at odds
of at least 300 to 1.

The parimutuel withholding law was
built on a foundation of shaky as-
sumptions and inaccurate estimates.
Because of that, it has failed to
produce revenue for our Government
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remotely approaching the amounts
originally estimated. Instead it has
subjected taxpayers to a totally un-
warranted withholding of their
money, made it nearly impossible for
them to get those dollars back, and at
the same time, severely hurt the
racing and breeding business so impor-
tant to my State and others.

For the taxpayer, parimutuel pa-
trons are not net winners in their wa-
gering efforts at the races, regardless
of receiving an occasional payout on
which there is withholding. Thus,
they do not owe any taxes. What's
more, the taxpayers must itemize de-
ductions in order to claim legitimate
offsetting losses to this isolated gain
and recoup the tax dollars lost
through withholding, a choice which
usually is not practical and is almost
always impossible for lower income in-
dividuals.

Finally, if itemizing is possible, the
IRS standards for substantiating these
losses are complex and unreasonable,
to the point where complying with
them would require a fan to bring an
accountant along to document the ac-
tivities of each day at the races.

It is also a fact that a reporting
system has always been in place at
racetracks, and remains so today,
which informs IRS of large payouts
without the need for withholding.

The damages to these taxpayers, the
business and the States in which it
exists are far from inconsequential.
According to estimates developed by
the American Horse Council, racing
patrons are forced to relinguish $67
million in parimutuel withholding
payments each year. Because that
money is taken out of circulation, wa-
gering at racetracks drops by an esti-
mated $235 million each year. And
that decrease in wagering reduces
State tax revenues and industry re-
ceipts by an estimated $47 million an-
nually.

The fact that the gains to the Feder-
al Government from this withholding
are negligible, especially in relation to
this $47 million loss to the States and
their horse industry, makes it impera-
tive that we attempt to rectify this in-
equity.

We are spinning our wheels with
this law. We are trying to squeeze tax
revenue from people who owe no
taxes, at least not for the activity in
question, and we then give them
almost no recourse to get that tax pay-
ment back. At the same time we are
hurting the horse racing industry and
the 37 States where horse racing takes

place.

Considering the inequity and
damage associated with this seemingly
insignificant measure, I hope my col-
leagues will agree that it is worth cor-
recting.

The legislation I am introducing will
raise the threshold at which parimutu-
el withholding is instituted from the
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current $1,000 level to $5,000 in annual
increments of $1,000. Coupled with the
fact that Treasury today receives very
little in the way of legitimate tax reve-
nue from withholding, this phasein
will insure that the revenue effects, if
any, of the legislation will be truly in-
significant.

More importantly, it will reduce the
regressive effects of the current law
and the negative impact on State and
industry revenue while maintaining a
withholding assessment on larger pay-
outs, those most likely to represent
net income to the recipients.

This correction is worthwhile and
necessary. I hope that even those of
my colleagues not familiar with the in-
trinsic beauty and importance of the
racing and breeding industry can rec-
ognize that this example of counter-
productive tax law deserves our atten-
tion and action.e

® Mr. McCONNELL. Mr. President,
I'm pleased to join with my colleague,
Senator Forp, to introduce legislation
important to the horse racing industry
in Kentucky.

The parimutuel withholding law in
its current form is unfair to taxpayers,
and the industry. The bill Senator
Forp and I are introducing today seeks
to alleviate some of the burden indi-
vidual taxpayers have to bear.

My colleague has outlined the spe-
cifics of our proposal, so there's no
need for repetition. I believe raising
the withholding threshhold from the
current $1,000 level to $5,000 is an eq-
uitable proposal, one which should be
acceptable to the Treasury.

Our bill will go a long way toward re-
ducing the negative impact on the av-
erage taxpayer. I urge my colleagues
to give this bill their serious consider-
ation.e

By Mr. MITCHELL (for himself,
Mr. CoHEN, Mr. CHAFEE, Mr.
STEVENS, and Mr. MURKOWSKI):

S. 438. A bill to provide a lower rate
of duty for certain fish netting and
fishing nets; to the Committee on Fi-
nance.

LOWER RATE OF DUTY ON CERTAIN FISH

NETTING AND FISHING NETS
e Mr. MITCHELL. Mr. President,
today I am introducing legislation
which would greatly benefit commer-
cial fishermen who use synthetic nets
in their operations. This bill would
reduce immediately the substantial
and costly import duty levied by our
Government and borne by U.S. fisher-
men.

Netting is an important and expen-
sive component of any fishing oper-
ation. A large Maine fishing vessel, for
example, may purchase over $15,000 in
netting during a 12-month period. At
current tariff levels, $3,720 of that
amount plus 12 cents per pound of
netting is paid into the U.S. Treasury.
The costs to a large U.S. tuna boat
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with expensive seine nets can be sig-
nificantly greater.

Needless to say, this is a significant
cost that must be borne by a wide vari-
ety of Atlantie, Pacific, and Gulf coast
fishermen.

In 1979, the United States agreed to
gradually reduce the very high 20-year
old tariff on synthetic fish nets as part
of the Multilateral Trade Negotiations
(MTN). These staged reductions were
then delayed 2 years. Thus, the full re-
duction in the tariff—from 24.8 per-
cent and 12 cents per pound this year
to a simple but still substantial 17 per-
cent ad valorem—will not go into
effect until 1989. This means at least
$2 million in additional costs to U.S.
commercial fishermen at a time when
they are experiencing stiff competi-
tion from subsidized Canadian har-
vesters and processors.

This bill will help American fisher-
men compete with foreign fishermen
and reduce our $4.1 billion fisheries
trade deficit.

It helps offset the mounting finan-
cial pressures on U.S. commercial fish-
ermerin.

It reduces the inequity created when
U.S. fishermen pay higher tariffs than
their foreign counterparts.

And it allows U.S. fishermen access
to a quality and variety of nets not
available in the United States. U.S.
fishermen import roughly a third of
their nets each year despite the high
rate of duty.

We believe that the gradual reduc-
tion to 17 percent over such a lengthy
period adversely affects 165,000 com-
mercial fishermen from all parts of
the country. The reduction to 17 per-
cent ad valorem should take place as
soon as possible.

I urge all Members of the Senate
who are interested in the health of
our domestic fishing industry to join
with me and Senators CoHEN, CHAFEE,
STEVENS, and MURKOWSKI in seeking
enactment of this important legisla-
tion.

Mr. President, I ask that the text of
this legislation appear in the RECORD
at this point.

There being no objection, the bill
was ordered to be printed in the
REcoRD, as follows:

S. 438

Be it enacted by the Senate and House of
Representalives of the United Stales of
America in Congress assembled,

SEC. 119. FISH NETTING AND FISHING NETS.

Item 355.45 of the Tariff Schedules of the
United States (19 U.S.C. 1202) is amended to
read as follows:

"355.45 Other....niisciies 17% 2d val ... 82% ad val."

Sec. 2. The amendments made by the first
section of this Act shall apply with respect
to articles entered, or withdrawn from ware-
house, for consumption on or after the date
of enactment of this Act.e
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By Mr. MITCHELL (for himself,
Mr. CoHEN, Mr. CHAFEE, Mr.
BENTSEN, Mr. MaATH1AS, Mr.
STEVENS, Mr. MURKOWSKI, and
Mr. PELL):

S. 439. A bill to make permanent the
exemption from the Federal Unem-
ployment Tax Act for services per-
formed on certain fishing boats; to the
Committee on Finance.

UNEMPLOYMENT TAX EXEMPTION FOR CERTAIN

DUTIES PERFORMED ON FISHING BOATS
® Mr. MITCHELL. Mr. President, for
the last 4 years, owners of fishing ves-
sels manned by a share-paid crew of 10
or less have been exempt from paying
unemployment taxes on crew mem-
bers. That exemption expired on De-
cember 31, 1984.

Today, I am introducing legislation
that will permanently reinstate that
exemption for owners of fishing ves-
sels exceeding 10 net tons and manned
by a shared-paid crew of 10 or less.
This will correct an oversight in the
Tax Reform Act of 1976 by making
the treatment of crew members for
purposes of the Federal Unemploy-
ment Tax Act [FUTA] consistent with
the treatment of crew members for
the purposes of withholding Social Se-
curity [FICA] and Federal income
taxes.

A commercial fisherman in the State
of Maine is, by definition, self-em-
ployed.

He considers himself to be self-em-
ployed, and the owner of the vessel on
which he fishes considers him self-em-
ployed. They both know fishermen do
not receive the fixed salary that em-
ployees traditionally receive. Instead,
fishermen receive a share of the catch,
or proceeds from a share of the catch.

If a fishing vessel returns to port
with an empty hold, the crew mem-
bers take home no pay because there
is no catch to share. In some cases,
these crew members actually lose
money because, as shareholders, they
must contribute to the vessel’s over-
head costs. Successful or not, these
costs must be paid each time a vessel
leaves port.

Thus, owners and crew members
share alike in the risks of their profes-
sion. Each invest time, energy, and
capital. And they succeed or fail to-
gether.

Despite this situation, 13 years ago
the Internal Revenue Service deter-
mined that crewmen should be regard-
ed as employees of the vessel owners
rather than as self-employed persons.

This situation was partially correct-
ed by Congress in the Tax Reform Act
of 1976—which treated crewmen of
fishing vessels as self-employed, rather
than as employees, for the purposes of
FICA and Federal income tax with-
holding. The size of most crews, the
nature of their financial relationship,
and the tendency for most vessels to
experience high crew turnover, made
this an eminently sensible approach.
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When the 1976 Tax Reform Act was
enacted, the Maine fishing industry
was not concerned about the Federal
Unemployment Tax Act [FUTA] be-
cause most of the vessels affected by
the IRS policy were under 10 net tons
in size. Under FUTA, vessels under 10
net tons were already exempted from
paying unemployment taxes on their
crew members.

Since the United States adopted the
200-mile limit, many fishermen in
Maine and other States have found it
more economical to move to larger ves-
sels. Many vessels now exceed the 10
net ton limitation and are consequent-
ly facing greater financial and admin-
istrative burdens due to the FUTA tax
liability, even though the program is
not well suited for their situation.

The fishing industry is composed
largely of small independent business-
men. The turnover of crews and the
nature of their financial relationship
make it very difficult to meet the kind
of reporting requirements intended for
larger businesses with stable employ-
er/employee relationships. It is doubly
burdensome because many States tax
laws mirror those at the Federal level.

I first introduced my bill March 24,
1981, in the 97th Congress. Since that
time, Congress has twice seen fit to
exempt vessel owners from unemploy-
ment taxes—covering the years 1981 to
1984. Without congressional action for
1985 and beyond, vessel owners will be
in the difficult position of treating
their crew members as self-employed
persons for Social Security and income
tax purposes, and employees for pur-
poses of FUTA.

This inconsistency should not be
permitted. Passage of the bill I am re-
introducing today will lay this issue to
rest.

Mr. President, I ask that the text of
this legislation appear in the RECORD
at this point.

There being no objection, the bill
was ordered to be printed in the
REecorb, as follows:

S. 439

Be it enacted by the Senate and House of
Representatives of the Uniled States of
America in Congress assembled, That sec-
tion 822(b) of the Economic Recovery Tax
Act of 1981, as amended by section 203 of
the Miscellaneous Revenue Act of 1982 and
section 1074 of the Deficit Reduction Act of
1984, is amended to read as follows:

“(b) ErrecTIVE DATE.—The amendments
made by subsection (a) shall be effective
with respect to remuneration paid after De-
cember 31, 1980.”.@

By Mr. TRIBLE:

S. 440. A bill to amend title 18,
United States Code, to create an of-
fense for the use, for fraudulent or
other illegal purposes, of any comput-
er owned or operated by certain finan-
cial institutions and entities affecting
interstate commerce; to the Commit-
tee on the Judiciary.
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COMPUTER SYSTEMS PROTECTION ACT

Mr. TRIBLE. Mr. President, the
United States has experienced a tech-
nological explosion in recent years.
The era of high technology is upon us,
and the computer has become a cen-
terpiece of our daily lives.

Unfortunately, the high-tech era has
also bred a new type of ecriminal—one
who uses computers to steal, to de-
fraud, and to vandalize the property of
others. I am introducing legislation
today that would establish Federal
penalties for those who misuse com-
puters in this way.

American businesses use some 3.5
million computers. More than 100,000
computers have been installed in the
Nation's schools, and personal comput-
ers are found in millions of American
homes.

The benefits conferred by high tech-
nology are immeasurable. However,
our criminal justice system has failed
to keep abreast of these rapid changes,
and the work of businesses and indi-
viduals in America is at risk.

To correct this problem, I am intro-
ducing the Computer Systems Protec-
tion Act of 1985. This bill would make
it a violation of Federal law to use a
computer to commit a theft, or to
damage or destroy information stored
in a computer. It would also impose a
misdemeanor offense on those who in-
tentionally access a computer without
proper authorization.

A number of States have enacted
computer crime laws in recent years,
and I do not believe that Federal legis-
lation should intrude on areas tradi-
tionally under the States’ purview.
Computer crime becomes a serious
Federal concern only when it affects
the Federal Government, the federally
insured banking system, or interstate
commerce.

Last year, the Congress took steps to
protect the computers of the Federal
Government, particularly with regard
to national security and credit-related
information. This was a valuable first
step in the effort to combat computer
crime, and I believe we must build on
it by extending similar protections to
federally insured banks and entities
that operate in interstate commerce.

My bill would do so by making it a
crime to tamper with the computers in
federally insured financial institu-
tions. The potential for large-scale
theft and fraud against these institu-
tions is tremendous, especially given
the increased use of electronic fund
transfers. Our national and interna-
tional economic activities must be pro-
tected against computer crimes, and
my bill would help to ensure the integ-
rity of the banking system.

This bill would also cover computers
that operate in another traditional
area of Federal concern—interstate
commerce.

Mr. President, the need for this leg-
islation is clear. Fifty percent of busi-
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nesses and government agencies sur-
veyed by the American Bar Associa-
tion last year reported being vietim-
ized by some form of computer crime
over the previous 12 months. Total
losses from these crimes were estimat-
ed at between $145 and $730 million.

It is also worth noting that these fig-
ures are almost certainly understated.
Many companies might be reluctant to
admit that their computers are vulner-
able to tampering. According to the
ABA survey, many organizations also
don't know when a computer crime
has been committed and often cannot
monitor their own systems effectively
enough to detect such a crime. As a
result, many computer crimes go unre-
ported and unpunished.

My legislation would also eliminate
the many obstacles to prosecution of
computer crimes now found in existing
statutes. Because of the lack of a spe-
cific Federal statute covering banks
and interstate commerce, prosecutors
must often try computer crime cases
under the Federal wire fraud law.

However, there is an inherent diffi-
culty in attempting to prosecute an
action under a statute that was writ-
ten and intended to apply to a differ-
ent crime. The Department of Justice
has already testified that the lack of a
specific computer crime statute “could
lead to the dismissal of a prosecution,
notwithstanding the egregious nature
of the offense or the extensiveness of
trial preparation, because decades old
statutory elements designed to deal
with other crimes have been stretched
too far to accommodate modern ecrimi-
nality.” My bill would eliminate this
problem by providing penalties specifi-
cally for the use of a computer in com-
mitting one of the covered offenses.

The ABA computer crime task force
concluded last year that the need for a
Federal computer crime statute is
clear and unmistakable. This is pre-
cisely what my bill provides.

Mr. President, crime has moved into
the computer age, and it is time for
Federal law to respond. I urge my col-
leagues to support this bill and ask
unanimous consent that a copy be in-
cluded in the REcorp at this time.

There being no objection, the bill
was ordered to be printed in the
REcoRrb, as follows:

S. 440

Be it enacted by the Senate and House of
Representatives of the Uniled States of
America in Congress assembled, That this
Act may be cited as the “Computer Systems
Protection Act of 1985".

Sec. 2. The Congress finds that—

(1) computer-related crime poses a serious
threat to the Nation's economy;

(2) computer crimes tend to cause far
higher losses than other white-collar crimes,
and therefore create a heavy financial
burden on the public;

(3) the Nation's growing reliance on high
technology creates an opportunity for wide-
spread computer abuse;

(4) computer-related crime directed at
computers which operate in or use a facility
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of interstate commerce has a direct effect
on interstate commerce;

(5) prosecution of persons engaged in cer-
tain computer-related crime is difficult
under current Federal law; and

(6) the lack of effective prosecution often
leads affected businesses to conceal comput-
er crimes, and that no effective deterrent to
such crimes exists as a result.

Sec. 3. Section 1030 of title 18, United
States Code, is amended by—

(1) redesignation subsection (e) as subsec-
tion (f); and

(2) adding after subsection (d) the follow-
ing new subsection:

“(e)(1) Whoever knowingly—

“(A) accesses a computer described in
paragraph (4) without authorization, or

“(B) having accessed such a computer
with authorization, uses the opportunity
such access provides for purposes to which
such authorization does not extend,
and thereby knowingly—

(i) executes or attempts to execute a
scheme or artifice to defraud;

“(ii) obtains or attempts to obtain the
property of another;

“(iii) causes or attempts to cause the with-
holding or denial of the use of such comput-
er; or

“(iv) modifies, damages, or destroys prop-
erty of another.

shall be fined not more than two times the
amount of the gain directly or indirectly de-
rived from the offense or $50,000, whichever
is higher, or imprisoned for not more than
five years, or both,

“(2) Whoever knowingly and without au-
thorization accesses a computer deseribed in
paragraph (4) shall be fined not more than
$5,000 or imprisoned for not more than, one
year, or both.

“(3) This subsection does not prohibit any
lawfully authorized investigative, protective,
or intelligence activity of a law enforcement
agency of the United States, a State, or a
politieal subdivision of a State, or an intelli-
gence agency of the United States.

“(4) For purposes of this subsection, there
is Federal jurisdiction over an offense if the
computer—

“(A) is owned by, under contract to, or op-
erated for or on behalf of a financial institu-
tion, and the prohibited conduct directly in-
volves or affects the computer operation for
or on behalf of the financial institution; or

“(B) operates in, or uses a facility of,
interstate or foreign commerce,

“(5) For the purposes of this subsection,
the term—

“(A) ‘financial institution’ means—

“(i) a bank with deposits insured by the
Federal Deposit Insurance Corporation;

“(il) the Federal Reserve or a member of
the Federal Reserve including any Federal
Reserve bank;

*(iii) a credit union with accounts insured
by the Federal Savings and Loan Corpora-
tion;

“(iv) a credit union with accounts insured
by the National Credit Bnion Administra-
tion;

“(v) a member of the Federal home loan
bank system and any home loan bank;

“(vi) a member or business insured by the
Securities Investor Protection Corporation;
or

“(vii) a broker-dealer registered with the
Securities and Exchange Commission pursu-
ant to section 15 of the Securities and Ex-
change Act of 1934;

“(B) ‘property’ means anything of value,
and includes tangible and intangible person-
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al property; information in the form of com-
puter processed, produced, or stored data;
information configured for use in a comput-
er; information in a computer medium; in-
formation being processed, transmitted, or
stored; computer operating or applications
programs; or computer services;

“(C) 'Computer services' includes comput-
er data processing and storage functions;

‘(D) ‘Computer medium’ includes the
means of effecting or conveying data for
processing in a computer, of a substance or
surrounding medium which is the means of
transmission of a force or effect that repre-
sents data for processing in a computer, or a
channel of communication of data for proc-
essing in a computer; and

‘“(E) ‘Computer program’' means an in-
struction or statement or a series of instruc-
tions or statements in a form acceptable to
a computer, which permits the functioning
of a computer system in a manner designed
to provide appropriate products from such
computer system.

“{6)(A) Notwithstanding subsection (d), in
a case in which Federal jurisdiction over an
offense as described in this subsection exists
concurrently with State or local jurisdic-
tion, the existence of Federal jurisdiction
does not, in itself, require the exercise of
Federal jurisdiction, nor does the initial ex-
ercise of Federal jurisdiction preclude its
discontinuation.

“(B) In a case in which Federal jurisdic-
tion over an offense as described in this sub-
section exists or may exist concurrently
with State or local jurisdiction, Federal law
enforcement officers, in determining wheth-
er to exercise jurisdiction, shall consider—

“(i) the relative gravity of the Federal of-
fense and the State or local offense;

“(ii) the relative interest in Federal inves-
tigation or prosecution;

“(iii) the resources available to the Feder-
al authorities and the State or local authori-
ties;

“(iv) the traditional role of the Federal
authorities and the State or local authori-
ties with respect to the offense;

“(v) the interests of federalism; and

“(vi) any other relevant factor.

“¢C) The Attorney General shall—

“(i) consult periodically with representa-
tives of State and local governments con-
cerning the exercise of jurisdiction in cases
in which Federal jurisdiction as described in
this subsection exists or may exist concur-
rently with State or local jurisdiction;

“(ii) provide general direction to Federal
law enforcement officers concerning the ap-
propriate exercise of such Federal jurisdic-
tion which, for the purposes of investiga-
tion, is vested concurrently in the Depart-
ment of Justice and the Department of the
Treasury,

“(iii) report annually to Congress concern-
ing the extent of the exercise of such Feder-
al jurisdiction during the preceding fiscal
year; and

*(iv) report to Congress, within one year
of the date of enactment of this subsection,
on the long-term impact of this subsection
upon Federal jurisdiction and the increas-
ingly pervasive and widespreasd use of com-
puters in the United States (the Attorney
General shall periodically review and
update such report).

‘(D) Except as otherwise prohibited by
law, information or material obtained pur-
suant to the exercise of Federal jurisdiction
under this subsection may be made avail-
able to State or local law enforcement offi-
cers having concurrent jurisdiction, and to
State or local authorities otherwise assigned
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responsibility with regard to the conduct
constituting the offense.

“(E) An issue relating to the propriety of
the exercise of or of the failure to exercise
Federal jurisdiction over an offense as de-
sceribed in this subsection, or otherwise re-
lating to the compliance, or to the failure to
comply, with this subsection, may not be
litigated, and a court may not entertain or
resolve such an issue except as may be nec-
essary in the course of granting leave to file
a dismissal of an indictment, an informa-
tion, or a complaint.”.

By Mr. SIMPSON (for himself,
Mr. ARMSTRONG, Mr. BINGAMAN,
Mr. DomMeENIcI, Mr. GARN, Mr.
HarT, Mr. HarcH, Mr. HECHT,
Mr. Laxart, and Mr. WALLOP):
S. 442. A bill to grant the consent of
the Congress to the Rocky Mountain
Low-Level radioactive waste compact;
to the Committee on the Judiciary.
CONSENT OF THE CONGRESS TO THE ROCKY
MOUNTAIN LOW-LEVEL RADIOACTIVE WASTE
COMPACT
Mr. SIMPSON. Mr. President, I am
pleased to reintroduce legislation
today on behalf of myself, Senator
BincaMAN, Senator DoMENICI, Senator
GARN, Senator HArT, Senator HATCH,
Senator HecHT, Senator LaxarLTt, and
Senator WaLLop, granting the consent
of the Congress to the Rocky Moun-
tain low-level radioactive waste com-
pact. This compact has been submitted
to Congress, pursuant to section
4(A)2) of the Low-Level Radioactive
Waste Policy Act (42 US.C.

2021d(AX2)), for the required congres-
sional approval.

Low-level waste is currently disposed
of in three commercial shallow land

burial sites—in South Carolina, Wash-
ington, and Nevada. Up until 1980,
these three sites were accepting virtu-
ally all of the commercial low-level
waste produced in the United States,
with no plans on the drawing board
for licensing any new sites. The resi-
dents of these three sites felt quite
strongly that they alone should not be
responsible for disposing of all the
low-level waste produced in the United
States. In fact, efforts were mounted
in each of these States to try to close
these three sites to out-of-State low-
level wastes or, as an alternative, to
significantly reduce the volume of
waste that the sites would accept.

In response to these concerns, Con-
gress passed the Low-Level Radioac-
tive Waste Policy Act in December
1980. In this act, Congress declared
that low-level disposal should be the
responsibility of the States, not the
Federal Government, and that this
task could be handled most effectively
and efficiently if States would orga-
nize regional interstate compacts. Ac-
cordingly, this act authorizes States to
enter into regional compacts for the
purpose of providing for adequate low-
level waste disposal.

Compacts formed under this legisla-
tion will be responsible for selecting a
location for a regional disposal site,
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submitting a license application to the
Nuclear Regulatory Commission for
that site and, once licensed, operating
the site in accordance with the rules
established by the NRC. In order to
encourage the formation of regional
compacts, Congress authorized those
regions with approved compacts to re-
strict the use of their regional disposal
facilities to the disposal of low-level
waste generated within the region
after January 1, 1986.

Shortly after passage of the Low-
Level Radioactive Waste Policy Act,
the process of discussion and negotia-
tion among the States began. Shoul-
dered with a new and important re-
sponsibility, States set about the task
of formulating the agreements called
for under the act. In large part, the
compact regions that resulted from
the discussions have been geographi-
cal in character—with groups of States
from a given region joining together to
address the problem of low-level waste
disposal within that particular region.

The Rocky Mountain low-level ra-
dioactive waste compact is the result
of the efforts of six States—Arizona,
Colorado, Nevada, New Mexico, Utah,
and Wyoming—to formulate a policy
for disposal of low-level waste generat-
ed within this region. Four of those
States—Colorado, Nevada, New
Mexico, and Wyoming—have formally
joined the Rocky Mountain compact,
and Arizona and Utah, if they choose
to do so, are eligible to join as well.

I do want to congratulate all of
those within the Rocky Mountain
region who worked so long and dili-
gently to pull this compact together.
The issues that had to be addressed
were by no means simple to resolve.
Beyond that, there were limits on the
time available to reach agreement,
with the remaining low-level waste dis-
posal sites authorized to close in 1986.
With all of these pressures, these
States have taken on their responsibil-
ities in a responsible and timely fash-
ion, and for that I would wish to com-
mend and congratulate them.

After I introduced this legislation in
the 98th Congress, a hearing was held
before the Committee on the Judici-
ary, of which I am a member, in Chey-
enne, WY, on January 12, 1984. This
hearing, which is available in printed
form from the Committee on the Judi-
ciary, provided an opportunity for a
broad range of parties to express their
views on this compact.

It is now our responsibility to ad-
dress this and other compacts in a re-
sponsible and timely fashion, in order
that the States may get on with the
task of resolving this important issue.
I trust that my very fine and close
friend and distinguished colleague
from South Carolina, the chairman of
the Judiciary Committee, STROM
THURMOND, will feel the same, and I
shall look forward to working closely
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with him and with his staff as this
committee moves forward with its con-
sideration of this compact. In fact, Mr.
President, I had the good fortune of
chairing the first hearing held by the
Congress on the low-level waste com-
pacts for the Judiciary Committee, on
the chairman’s behalf, in Seattle, WA,
in November 1982, and I have every
confidence that these compacts will be
guided by the very able skills of the
Senator from South Carolina—who, in
large part, is most directly responsible
for the progress that we have achieved
in this field—for STROM THURMOND
was the original sponsor of the Low-
Level Radioactive Waste Policy Act.

Finally, Mr. President, I should like
to emphasize that low-level nuclear
waste disposal has been and will con-
tinue to be a subject of considerable
controversy. Numerous States are now
in various stages or organizing com-
pacts, and parallel efforts are under-
way in these States to try to locate po-
tentially acceptable sites for low-level
waste disposal facilities. As these vari-
ous efforts move forward, we must do
everything we can to ensure that not
only are these sites safe to operate,
but that the legitimate and well-
founded concerns of local citizens are
addressed. The licensing process estab-
lished by the Nuclear Regulatory
Commission, which includes detailed
substantive and procedural require-
ments for the licensing of low-level
waste sites, is designed to ensure that
a site will be licensed only after a de-
termination is made that the public
health and safety and the environ-
ment will be protected.

In my role as chairman of the Sub-
committee on Nuclear Regulation of
the Committee on Environment and
Public Works, I shall continue to exer-
cise close oversight of this process to
ensure that all licensing decisions
meet this objective. Equally impor-
tant, Mr. President, is the need to
ensure that local citizens have an op-
portunity to participate in the process
and to have their views considered and
addressed. This opportunity for the
public to participate in the licensing
proceeding is an essential part of the
vitally important educational process
that, in my judgment, is central to the
success of this whole initiative. For
that reason, Mr. President, early
public involvement is essential. Ac-
cordingly, I will be continuing my ef-
forts to ensure that adequate opportu-
nities are available for citizens to ex-
press their concerns and that, as part
of any licensing decision reached,
those concerns are addressed and re-
solved.

Mr. President, I ask unanimous con-
sent that a summary of this compact
prepared by the Rocky Mountain
region be placed in the CONGRESSIONAL
REecorD following my remarks. In addi-
tion, I ask unanimous consent that the
text of the bill be printed in the Con-
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GRESSIONAL REcorp following my re-
marks. Thank you.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 442

Be it enacted by the Senate and House of
Representatives of the Uniled States of
America in Congress assembled, That, in ac-
cordance with section 4(a)}2) of the Low-
Level Radioactive Waste Policy Act (42
U.S.C. 2021d(aX2)), the consent of the Con-
gress hereby is given to the States of Arizo-
na, Colorado, Nevada, New Mexico, Utah,
and Wyoming to enter into the Rocky
Mountain Interstate Low-Level Radioactive
Waste Compact.

Such compact is substantially as follows:

Rocky MOUNTAIN Low-LEVEL RADIOACTIVE

WasTE COMPACT

Article I. Findings and Purpose

(a) The Party states agree that each state
is responsible for providing for the manage-
ment of low-level radioactive waste generat-
ed within its borders, except for waste gen-
erated as a result of defense activities of the
federal government or federal research and
development activities. Moreover, the party
states find that the United States Congress,
by enacting the “Low-Level Radioactive
‘Waste Policy Act” (P.L. 96-573), has encour-
aged the use of interstate compacts to pro-
vide for the establishment and operation of
facilities for regional management of low-
level radioactive waste.

(b) It is the purpose of the party states, by
entering into an interstate compact, to es-
tablish the means for cooperative effort in
managing low-level radioactive waste; to
ensure the availability and economic viabili-
ty of sufficient facilities for the proper and
efficient management of low-level radioac-
tive waste generated within the region while
preventing unnecessary and uneconomic
proliferation of such facilities; to encourage
reduction of the volume of low-level radioac-
tive waste requiring disposal within the
region; to restrict management within the
region of low-level radioactive waste gener-
ated outside the region; to distribute the
costs, benefits and obligations of low-level
radioactive waste management equitably
among the party states; and by these means
to promote the health, safety and welfare of
the residents within the region.

Article II. Definitions

As used in this compact, unless the con-
text clearly indicates otherwise:

(a) “Board" means the Rocky Mountain
low-level radioactive waste board;

(b) “Carrier"” means a person who trans-
ports low-level waste;

(c) “Disposal” means the isolation of
waste from the bilosphere, with no intention
of retrieval, such as by land burial;

(d) “Facility” means any property, equip-
ment or structure used or to be used for the
management of low-level waste;

(e) “Generate” means to produce low-level
waste;

(f) “Host state” means a party state in
which a regional facility is located or being
developed;

(g) “Low level waste” or “waste'” means ra-
dioactive waste other than:

(1) Waste generated as a result of defense
activities of the federal government or fed-
eral research and development activities;

(ii) High-level waste such as irradiated re-
actor fuel, liquid waste from reprocessing ir-
radiated reactor fuel, or solids into which
any such liquid waste has been converted;
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(iii) Waste material containing transuran-
ic elements with contamination levels great-
er than ten (10) nanocuries per gram of
waste material;

(iv) By-product material as defined in Sec-
tion 1le.(2) of the “Atomic Energy Act of
1954,"” as amended November 8, 1978; or

(v) Wastes from mining, milling, smelting
or similar processing of ores and mineral-
bearing material primarily for minerals
other than radium.

(h) “"Management” means collection, con-
solidation, storage, treatment, incineration
or disposal;

(i) “Operator” means a person who oper-
ates a regional facility;

(J) “Person” means an individual, corpora-
tion, partnership or other legal entity,
whether public or private;

(k) “Region” means the combined geo-
graphic area within the boundaries of the
party states; and

(I) "Regional facility” means a facility
within any party state which either:

(i) has been approved as a regional facility
by the board; or

(ii) is the low-level waste facility in exist-
ence on January 1, 1982, at Beatty, Nevada.

Article III. Rights, Responsibilities, and
Obligations

(a) There shall be regional facilities suffi-
cient to manage the low-level waste generat-
ed within the region. At least one (1) region-
al facility shall be open and operating in a
party state other than Nevada within six (6)
years after this compact becomes law in
Nevada and in one (1) state.

(b) Low-level waste generated within the
region shall be managed at regional facili-
ties without discrimination among the party
states; Provided, however, that a host state
may close a regional facility when necessary
for public health or safety.

(c) Each party state which, according to
reasonable projections made by the board, is
expected to generated twenty percent (20%)
or more in cubic feet except as otherwise de-
termine by the board of the low-level waste
generated within the region has an obliga-
tion to become a host state in compliance
with subsection (d) of this article.

(d) A host state, or a party state seeking
to fulfill its obligation to become a host
state, shall:

(i) Cause a regional facility to be devel-
oped on a timely basis as determined by the
board, and secure the approval of such re-
gional facility by the board as provided in
Article IV before allowing site preparation
of physical construction to begin;

(ii) ensure by its own law, consistent with
any applicable federal law, the protection
and preservation of public health and safety
in the siting, design, development, licensure
or other regulation, operation, closure, de-
commissioning and long-term care of the re-
gional facilities within the state;

(iii) Subject to the approval of the board,
ensure that charges for management of low-
level waste at the regional facilities within
the state are reasonable;

(iv) Solicit comments from each other
party state and the board regarding siting,
design, development, licensure or other reg-
ulation, operation, closure, decommissioning
and long-term care of the regional facilities
within the state and respond in writing to
such comments;

(v) Submit an annual report to the board
which contains projections of the anticipat-
ed future capacity and availability of the re-
gional facilities within the state, together
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with other information required by the
board; and

(vi) Notify the board immediately if any
exigency arises requiring the possible tem-
porary or permanent closure of a regional
facility within the state at a time earlier
than was projected in the state's most
recent annual report to the board.

(e) Once a party state has served as a host
state, it shall not be obligated to serve again
until each other party state having an obli-
gation under subsection (¢) of this article
has fulfilled that obligation. Nevada, al-
ready being a host state, shall not be obli-
gated to serve again as a host state until
every other party state has so served.

(f) Each party state:

(i) Agrees to adopt and enforce procedures
requiring low-level waste shipments origi-
nating within its borders and destined for a
regional facility to conform to packaging
and transportation requirements and regu-
lations. Such procedures shall include but
are not limited to:

{A) Periodic inspections of packaging and
shipping practices;

(B) Periodic inspections of waste contain-
ers while in the custody of carriers; and

(C) Appropriate enforcement actions with
respect to violations.

(ii) Agrees that after receiving notification
from a host state that a person in the party
state has violated packaging, shipping or
transportation requirements or regulations,
it shall take appropriate action to ensure
that violations do not recur. Appropriate
action may include but is not limited to the
requirement that a bond be posted by the
violator to pay the cost of repackaging at
the regional facility and the requirement
that future shipments be inspected;

(iii) May impose fees to recover the cost of
the practices provided for in paragraphs (i)
and (ii) of this subsection;

(iv) Shall maintain an inventory of all
generators within the state that may have
low-level waste to be managed at a regional
facility; and

(v) May impose requirements or regula-
tions more stringent than those required by
this subsection.

Article IV. Board Approval of Regional

Facilities

(a) Within ninety (90) days after being re-
quested to do so by a party state, the board
shall approve or disapprove a regional facili-
ty to be located within that state.

(b) A regional facility shall be approved
by the board if and only if the board deter-
mines that:

(i) There will be, for the foreseeable
future, sufficient demand to render oper-
ation of the proposed facility economically
feasible without endangering the economic
feasibility of operation of any other region-
al facility; and

(ii) The facility will have sufficient capac-
ity to serve the needs of the region for a
reasonable period of years.

Article V. Surcharges

(a) The board shall impose a “compact
surcharge” per unit of waste received at any
regional facility. The surcharge shall be
adequate to pay the costs and expenses of
the board in the conduct of its authorized
activities and may be increased or decreased
as the board deems necessary.

{(b) A host state may impose a “state sur-
charge” per unit of waste received at any re-
gional facility within the state. The host
state may fix and change the amount of the
state surcharge subject to approval by the
board. Money received from the state sur-
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charge may be used by the host state for
any purpose authorized by its own law, in-
cluding but not limited to costs of licensure
and regulatory activities related to the re-
gional facility, reserves for decommissioning
and long-term care of the regional facility
and local impact assistance.
Article VI. The Board

(a) The “Rocky Mountain low-level radio-
active waste board”, which shall not be an
agency or instrumentality of any party
state, is created.

(b) The board shall consist of one (1)
member from each party state. Each party
state shall determine how and for what
term its member shall be appointed, and
how and for what term any alternate may
be appointed to perform that member’s
duties on the board in the member's ab-
sence.

(c) Each party state is entitled to one (1)
vote. A majority of the board constitutes a
quorum. Unless otherwise provided in this
compact, a majority of the total number of
votes on the board is necessary for the
board to take any action.

(d) The board shall meet at least once a
year and otherwise as its business requires.
Meetings of the board may be held in any
place within the region deemed by the
board to be reasonably convenient for the
attendance of persons required or entitled
to attend and where adequate accommoda-
tions may be found. Reasonable public
notice and opportunity for comment shall
be given with respect to any meeting; pro-
vided, however, that nothing in this subsec-
tion shall preclude the board from meeting
in executive session when seeking legal
advice from its attorneys or when discussing
the employment, discipline or termination
of any of its employees.

(e) The board shall pay necessary travel
and reasonable per diem expenses of its
members, alternates, and advisory commit-
tee members.

(f) The board shall organize itself for the
efficlent conduct of its business. It shall
adopt and publish rules consistent with this
compact regarding its organization and pro-
cedures. In special circumstances the board,
with unanimous consent of its members,
may take actions by telephone; provided,
however, that any action taken by tele-
phone shall be confirmed in writing by each
member within thirty (30) days. Any action
taken by telephone shall be noted in the
minutes of the board.

(g) The board may use for its purposes the
services of any personnel or other resources
which may be offered by any party state.

(h) The board may establish its offices in
space provided for that purpose by any of
the party states, or, if space is not provided
or is deemed inadequate, in any space
within the region selected by the board.

(1) Consistent with avallable funds, the
board may contract for necessary personnel
services to carry out its duties. Staff shall be
employed without regard for the personnel,
civil service, or merit system laws of any of
the party states and shall serve at the pleas-
ure of the board. The board may provide ap-
propriate employee benefit programs for its
staff.

(j) The board shall establish a fiscal year
which conforms to the extent practicable to
the fiscal years of the party states.

(k) The board shall keep an accurate ac-
count of all receipts and disbursements. An
annual audit of the books of the board shall
be conducted by an independent certified
public accountant, and the audit report
shall be made a part of the annual report of
the board.
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(1) The board shall prepare and include in
the annual report a budget showing antici-
pated receipts and disbursements for the en-
suring year.

(m) Upon legislative enactment of this
compact, each party state shall consider the
need to appropriate seventy thousand dol-
lars ($70,000.00) to the board to support its
activities prior to the collection of sufficient
funds through the compact surcharge im-
posed pursuant to subsection (a) of article V
of this compact.

(n) The board may accept any donations,
grants, equipment, supplies, materials or
services, conditional or otherwise, from any
source. The nature, amount and condition,
if any, attendant upon any donation, grant
or other resources accepted pursuant to this
subsection, together with the identify of the
donor or grantor, shall be detailed in the
annual report of the board.

(0) In addition to the powers and duties
conferred upon the board pursuant to other
provisions of this compact, the board:

(i) Shall submit communications to the
governors and to the presiding officers of
the legislators of the party states regarding
the activities of the board, including an
atamual report to be submitted by December
15;

(ii) May assemble and make available to
the governments of the party states and to
the public through its members information
concerning low-level waste management
needs, technologies and problems;

(iii) Shall keep a current inventory of all
generators within the region, based upon in-
formation provided by the party states;

(iv) Shall keep a current inventory of all
regional facilities, including information on
the size, capacity, location, specific wastes
capable of being managed and the projected
useful life of each regional facility;

(v) May keep a current inventory of all
low-level waste facilities in the region, based
upon information provided by the party
states;

(vi) Shall ascertain on a continuing basis
the needs for regional facilities and capacity
to manage each of the various classes of
low-level waste;

(vii) May develop a regional low-level
waste management plan;

(viii) May establish such advisory commit-
tees as it deems necessary for the purpose of
advising the board on matters pertaining to
the management of low-level waste;

(ix) May contract as it deems appropriate
to accomplish its duties and effectuate its
powers, subject to its projected available re-
sources; but no contract made by the board
shall bind any party state;

(x) Shall make suggestions to appropriate
officials of the party states to ensure that
adequate emergency response programs are
available for dealing with any exigency that
might arise with respect to low-level waste
transportation or management;

(xi) Shall prepare contingency plans, with
the cooperation and approval of the host
state, for management of low-level waste in
the event any regional facility should be
closed;

(xii) May examine all records of operators
of regional facilities pertaining to operating
costs, profits or the assessment or collection
of any charge, fee or surcharge;

(xiii) Shall have the power to sue; and

(xiv) When authorized by unanimous vote
of its members, may intervene as of right in
any administrative or judicial proceeding in-
volving low-level waste.
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Article VII. Prohibited Acts and Penalties

(a) It shall be unlawful for any person to
dispose of low-level waste within the region,
except at a regional facility; provided, how-
ever, that a generator who, prior to January
1, 1982, had been disposing of only his own
waste on his own property may, subject to
applicable federal and state law, continue to
do so.

(b) After January 1, 1986, it shall be un-
lawful for any person to export low-level
waste which was generated within the
region outside the region unless authorized
to do so by the board. In determining
whether to grant such authorization, the
factors to be considered by the board shall
include, but not be limited to, the following:

(i) The economic impact of the export of
the waste on the regional facilities;

(ii) The economic impact on the generator
of refusing to permit the export of the
waste; and

(iii) The availability of a regional facility
appropriate for the disposal of the waste in-
volved.

(c) After January 1, 1986, it shall be un-
lawful for any person to manage any low-
level waste within the region unless the
waste was generated within the region or
unless authorized to do so both by the board
and by the state in which said management
takes place, In determining whether to
grant such authorization, the factors to be
considered by the board shall include, but
not be limited to, the following:

(i) the impact of importing waste on the
available capacity and projected life of the
regional facilities;

(ii) the economic impact on the regional
facilities, and

(iii) the availability of a regional facility
appropriate for the disposal of the type of
waste involved.

(d) It shall be unlawful for any person to
manage at a regional facility any radioactive
waste other than low-level waste as defined
in this compact, unless authorized to do so
both by the board and the host state. In de-
termining whether to grant such authoriza-
tion, the factors to be considered by the
board shall include, but not be limited to,
the following:

(i) the impact of allowing such manage-
ment on the available capacity and project-
ed life of the regional facilities;

(ii) the availability of a facility appropri-
ate for the disposal of the type of waste in-
volved;

(iii) the existence of transuranic elements
in the waste; and

(iv) the economic impact on the regional
facilities.

(e) Any person who violates subsection (a)
or (b) of this article shall be liable to the
board for a civil penalty not to exceed ten
(10) times the charges which would have
been charged for disposal of the waste at a
regional facility.

(f) Any person who violates subsection (¢)
or (d) of this article shall be liable to the
board for a civil penalty not to exceed ten
{10) times the charges which were charged
for management of the waste at a regional
facility.

{g) The civil penalties provided for in sub-
sections (e) and (f) of this article may be en-
forced and collected in any court of general
jurisdiction within the region where neces-
sary jurisdiction is obtained by an appropri-
ate proceeding commenced on behalf of the
board by the attorney general of the party
state wherein the proceeding is brought or
by other counsel authorized by the board.
In any such proceeding, the board, if it pre-
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vails, is entitled to recover reasonable attor-
ney's fees as part of its costs.

(h) Out of any civil penalty collected for a
violation of subsection (a) or (b) of this arti-
cle, the board shall pay to the appropriate
operator a sum sufficient in the judgment
of the board to compensate the operator for
any loss of revenue attributable to the viola-
tion. Such compensation may be subject to
state and compact surcharges as if received
in the normal course of the operator’s busi-
ness. The remainder of the civil penalty col-
lected shall be allocated by the board. In
making such allocation, the board shall give
first priority to the needs of the long-term
care funds in the region.

(i) Any civil penalty collected for a viola-
tion of subsection (¢) or (d) of this article
shall be allocated by the board. In making
such allocation, the board shall give first
priority to the needs of the long-term care
funds in the region.

(j) Violations of subsection (a), (b), (¢), or
(d) of this article may be enjoined by any
court of general jurisdiction within the
region where necessary jurisdiction is ob-
tained in any appropriate proceeding com-
menced on behalf of the board by the attor-
ney general of the party state wherein the
proceeding is brought or by other counsel
authorized by the board. In any such pro-
ceeding, the board, if it prevails, is entitled
to recover reasonable attorney's fees as part
of its costs.

(k) No state attorney general shall be re-
quired to bring any proceeding under any
subsection of this article, except upon his
consent.

Article VIII. Eligibility, Entry Into Effect,
Congressional Consent, Withdrawal, Ex-
clusion

(a) Arizona, Colorado, Nevada, New
Mexico, Utah, and Wyoming are eligible to
become parties to this compact. Any other
state may be made eligible by unanimous
consent of the board.

(b) An eligible state may become a party
state by legislative enactment of this com-
pact or by executive order of its governor
adopting this compact; provided, however, a
state becoming a party by executive order
shall cease to be a party state upon adjour-
ment of the first general session of its legis-
lature convened thereafter, unless before
such adjournment the legislature shall have
enacted this compact.

(¢) This compact shall take effect when it
has been enacted by the legislatures of two
(2) eligible states. However, subsections (b)
and (c¢) of article VII shall not take effect
until Congress has by law consented to this
compact. Every five (5) years after such con-
sent has been given, Congress may by law
withdraw its consent.

(d) A state which has become a party state
by legislative enactment may withdraw by
legislation repealing its enactment of this
compact; but no such repeal shall take
effect until two (2) years after enactment of
the repealing legislation. If the withdrawing
state is a host state, any regional facility in
that State shall remain available to receive
low-level waste generated within the region
until five (5) years after the effective date
of the withdrawal, provided, however, this
provision shall not apply to the existing fa-
cility in Beatty, Nevada.

(e) A party state may be excluded from
this compact by a two-thirds (%) vote of the
members representing the other party
states, acting in a meeting, on the ground
that the state to be excluded has failed to
carry out its obligations under this compact.
Such an exclusion may be terminated upon
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a two-thirds (33) vote of the members acting
in a meeting.

Article IX. Construction and Severability

(a) The provisions of this compact shall be
broadly construed to carry out the purposes
of the compact.

(b) Nothing in this compact shall be con-
strued to affect any judicial proceeding
pending on the effective date of this com-
pact.

(c) If any part or application of this com-
pact is held invalid, the remainder, or its ap-
plication to other situations or persons,
shall not be affected.

Sgec. 2. The Congress hereby finds that the
compact consented to in this Act is in fur-
therance of the policy set forth in section
4(a)1) of the Low-Level Radioactive Waste
Policy Act (42 U.S.C. 2021d(a)1)). In order
that such compact may be given full effect,
the Nuclear Regulatory Commission shall
consult and cooperate with the States that
are parties to such compact in carrying out
this subsection.

Sgc. 3. Nothing contained in this Act or in
the compact consented to in this Act may be
construed as impairing or otherwise affect-
ing in any manner any right or jurisdiction
of the United States with respect to the
region that is the subject of such compact.

SEec. 4. The right of the Congress to alter,
amend, or repeal this Act is expressly re-
served.

RocEY MoUNTAIN Low-LEVEL RADIOACTIVE
WasTeE CompPacT—SUuMMARY oF KEY PRrOVI-
SIONS

1. FINDINGS AND PURPOSE

States are responsible for providing for
the management of non-federal low-level ra-
dioactive waste.

I1. DEFINITIONS
1. Host state means a state in which a re-

gional facility for the disposal or inciner-
ation of low-level radioactive waste is locat-
ed.

2. Low-level waste excludes federal waste,

high-level waste, material contaminated
with transuranic elements emitting more
than 10 nanocuries per gram, and mining
and milling waste.

3. Facility means any property, equipment
or structure used for the management (col-
lection, consolidation, storage, treatment,
incineration, disposal) of low-level waste.

I1I. RESPONSIBILITIES OF PARTY AND HOST
STATES

1. At least one regional facility other than
Beatty, Nevada must be open and operating
in a party state other than Nevada within 6
years after Nevada and at least one other
state have adopted the compact.

2. Low-level waste generated within the
region shall be managed at regional facili-
ties without discrimination among the party
states.

3. Each party state that generates 20% or
more of the region’s waste has an obligation
to host a regional facility.

4. A state seeking to fulfill its obligation
to become a host state shall cause a regional
facility to be developed on a timely basis as
determined by the board.

5. Once a party state has served as a host
state it shall not be obligated to serve again
until each other party state having an obli-
gation to host a regional facility has ful-
filled that obligation.

8. The decisions on how and where to site
a facility are left to the laws and policies of
the host state(s).
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7. All party states shall maintain an inven-
tory of all generators within the state that
may have low-level waste to be managed at
a regional facility.

8. All party states must enforce transpor-
tation and packaging regulations.

IV. BOARD APPROVAL OF REGIONAL FACILITIES

The board must approve or disapprove all
regional facilities, based only on consider-
ation of economic feasibility and capacity
requirements.

V. SURCHARGES

1. The board will impose a surcharge on
waste disposed at regional facilities to pro-
vide funding for administration of the com-
pact.

2. A host state may impose a surcharge on
waste disposed at a regional facility in order
to offset regulatory costs, local government
impacts, to provide for closure and long-
term care and to provide a positive financial
incentive for state and local governments.

3. The board is authorized to ensure that
all surcharges are reasonable.

VI. THE BOARD

1. The board, which shall meet at least
once per year is composed of one represent-
ative from each party state,

2. Each party state must pay $70,000 to
fund the initial two year operating costs of
the compact.

3. The board shall keep an inventory of all
waste generators and regional facilities.

4. The board shall prepare a contingency
plan in the event a regional facility is closed
and may develop a regional low-level waste
management plan and provide information
to the party states.

5. The board shall submit an annual
report to the party states’ governors and
legislatures.

6. The board is authorized to assure that
charges by regional facilities are reasonable.
VII. PROHIBITED ACTS

1. It is unlawful for low-level waste to be
disposed of at other than a regional facility
approved by the board.

2. After January 1, 1986, low-level radioac-
tive waste may not be shipped out of the
region without approval of the board and
host state(s).

3. After January 1, 1986, no low-level ra-
dioactive waste may be shipped into the
region unless approved by the board and
host state(s).

4. No defense or federal low-level radioac-
tive waste or any other type of waste not de-
fined by the compact as low-level waste may
be managed at a regional facility unless au-
thorized by the board and host state.

5. The board may impose civil penalties
and seek court orders to enforce the provi-
sions of the compact.

VIII. ELIGIBILITY, ENTRY INTO EFFECT, CON-
GRESSIONAL CONSENT, WITHDRAWAL, EXCLU-
SION
1. The States of Arizona, Colorado,

Nevada, New Mexico, Utah and Wyoming

are eligible to join.

9. Other states may join with the unani-
mous consent of the board.

3. The compact must be ratified by Con-
Eress.

4, If a state fails to fulfill its obligations
under the compact, it may be excluded by a
two-thirds vote of the remaining states on
the board.

5. A state may withdraw from the compact
two years after legislative repeali of the com-
pact.

6. If a host state chooses to withdraw
from the compact, its facility will continue
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to be available to the remaining party states
for five years so that another facility can be
developed.

By Mr. COHEN (for himself, Mr.
MircHELL, Mr. STEVENS, Mr.
MurkowsKI, and Mr. PELL):

S. 443. A bill to amend the Internal
Revenue Code of 1954 to provide that
certain fishermen who are treated as
self-employed for social security tax
purposes shall be treated as self-em-
ployed for pension plan purposes; to
the Committee on Finance.

PENSION PLAN TAX TREATMENT OF CERTAIN

FISHERMEN

® Mr. COHEN. Mr. President, I rise
today to joining my colleague Senator
MITCHELL as an original sponsor of two
bills S. 438 and S. 439 that we are re-
introducing and this we are introduc-
ing for the first time in the Senate.
Adoption of these three measures
would greatly benefit fishermen in our
home State of Maine and the fishing
industry generally.

The first bill, S. 438, would amend
the tariff schedules of the United
States by lowering the duties imposed
on imported, synthetic fish nets to
levels already agreed to by the United
States.

At present, the import duty on syn-
thetic fish netting and nets is $0.12
per pound plus 24.8 percent ad valo-
rem. Under the multilateral trade ne-
gotiations [MTN], which were con-
cluded in 1979, this rate is scheduled
to be reduced in increments until 1989
when the flat rate of 17 percent ad va-
lorem will be reached. The bill that we
are introducing today S. 443 would im-
mediately reduce the duty to the 17-
percent level.

While the TU.S. fishing industry
holds great promise as an industry
that will make larger and larger con-
tributions to the prosperity of this
country, that promise has not yet been
fully realized. The United States holds
within its exclusive economic zone as
much as 20 percent of the world’s fish-
eries resources, but in 1983 the indus-
try suffered a $3.6 billion trade imbal-
ance in edible fisheries products.

This trade imbalance is due, in large
part, to the fact that imported fish
products enter our country virtually
duty free. As a matter of national
policy, I believe that it is unfair to
subject our fishermen, at the same
time, to large duties on fishing gear
which they must import because do-
mestic manufacturers are unable to
provide them with the high quality
netting that they need.

Many impediments that face the
fishing industry are inherent in the
capital-intensive nature of the indus-
try. Large amounts of money must be
spent for the construction of fishing
vessels and the acquisition of fishing
gear. In addition, American fishermen
must compete with foreign fishermen
who are beneficiaries of an array of
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Government subsidies ranging from
vessel loan and grant programs to sub-
sidized fuel and insurance.

Fishing nets constitute a significant
expense to all fishermen. In New Eng-
land, large groundfish boats may use
up to 500 pounds of netting each
month while smaller boats may use
500 to 1,000 pounds each year simply
for repairs. Depending upon the size
of these boats, nets may cost as much
as $30,000 and most boats typically
carry two or more nets onboard all of
the time. At the current tariff level,
more than a quarter of the cost of this
gear is accounted for by the duty that
the U.S. Government imposes on the
importation of necessary fish netting.

Because the domestic net companies
do not manufacture the quality or va-
riety of netting or nets required by the
U.S. fishing industry, our commercial
fishermen depend greatly upon im-
ports. Today, we are importing about
one-third of the synthetic netting used
by salmon gillnetters in the Pacifie
Northwest, tuna purse seiners in the
Pacific, Great Lakes gillnetters, gulf
shrimpers, and Atlantic groundfish
trawlers. Economists have estimated
that import duties on synthetic nets
alone may consume as much as 9 per-
cent of the profits made by these fish-
ermen.

The MTN timetable for reducing
this duty is simply too long. The prin-
cipal thrust of the administration’s
trade policy is to open world markets
by reducing the number of barriers to
international trade. By lessening do-
mestic trade restrictions, we will en-
courage efficiency and competitiveness
in our fishing industry.

Today, over 200,000 fishermen, with
a catch valued at $2.4 billion, are being
forced to pay an excessively high duty
on the nets they use. In 1982, the U.S.
International Trade Commission esti-
mated that only 1,000 persons were
employed in our domestic net industry
and that enactment of legislation,
which was identical to that which we
are introducing today, would have re-
sulted in a total loss of less than $6
million to the U.S. Treasury. Since
that time, the duty has been reduced
according to the MTN schedule so
that the loss to the Treasury this year,
as well as any possible employment
loss, would be significantly less. In
view of the overall positive impact
that this legislation would have on the
U.S. fishing industry and our economy
as a whole, I urge my colleagues to
join us in supporting its passage.

The second bill that I am sponsoring
with Senator MITCHELL, S. 439, today
would provide a permanent exemption
from the Federal Unemployment Tax
Act [FUTA] to those fishing boat
owners who are engaged in the halibut
or salmon trade or whose vessels are
over 10 net tons.
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The issue which this legislation ad-
dresses is not new. Passage of this bill
would end a long effort to correct a
very unfair interpretation of tax law
as it affects an independent and proud
group of working people—commercial
fishermen.

In 1975, while serving as a Member
of the House of Representatives, I in-
troduced the Sternman’s Exemption
Act which became a part of the Tax
Reform Act of 1976. At that time, the
IRS was enforcing an agency ruling
which held that certain fishermen,
known as sternmen in the lobster in-
dustry, could not be considered inde-
pendent workers but were employees
of the boatowners with whom they
happen to work.

This view of the relationship of the
sternmen and the boatowners could
not have been further from reality.
For decades, Maine sternmen and
boatowners have worked with the un-
derstanding that the sternman is an
independent contractor. Their relation-
ship was born of both practicality and
the independent nature of these individ-
uals. The sternman’s competency is re-
spected by the boatowner to the point
that he is expected to be able to take
control in an emergency situation and,
sometimes, fish the boat should the
owner become temporarily disabled.

The advent of the IRS's novel rul-
ings in this field have placed a great
strain on the resources of the inde-
pendent boatowners in the State of
Maine and elsewhere. It has forced
some boatowners to the brink of bank-

ruptcy and others to pursue the very
dangerous practice of going out in
their boats alone.

The Sternman’s Exemption Act cor-
rected this intolerable state of affairs
and allowed those fishermen who are
paid a share of the catch, and who
work on vessels with crews of less than
10 people, an exemption from the tax
imposed by the Federal Insurance
Contributions Act [FICA]. In addition,
the wages received by those fishing
boat crew members, whose services
were exempted for purposes of FICA,
were no longer considered wages for
purposes of income tax withholding,
and those crewmen were considered to
be self-employed for purposes of the
Self-Employment Contributions Act.

Under current law, if crew members
meet these criteria, boat owners are
exempt from social security or income
tax withholding requirements.

The legislation that we are introduec-
ing today, in addition to giving further
recognition to the practice of hiring
fishermen as independent contractors,
will bring the FUTA into conformity
with the other tax acts which I have
mentioned. The legislation does not
penalize those individuals who wish to
work as employees on fishing boats.
Rather, it provides those who choose
otherwise with an opportunity to
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prove that they are, in fact, self-em-
ployed.

Mr. President, as 1 have said, the
issue which this legislation addresses
is not new. In 1978, S. 3080, an identi-
cal bill, was the subject of hearings in
the full Finance Committee and, in
1980, S. 1194, another identical bill
was considered by the Committee’s
Subcommittee on Taxation and Debt
Management. Final action was not
taken on either of these bills.

The first bright spot in this effort
appeared in 1981 when S. 791, passed
the Senate. The language of that legis-
lation applied the FUTA tax exemp-
tion to wages paid after December 31,
1980. Unfortunately, the conference
agreement on that bill made the
FUTA exemption effective only for
the tax year 1981.

The Miscellaneous Revenue Act of
1982 provided another temporary ex-
tension of the FUTA exemption for
tax year 1982 and, in the 98th Con-
gress, as the result of Senate passage
of S. 146, the Deficit Reduction Act of
1984 provided additional, temporary
exemptions for tax years 1983 and
1984.

Since January 1 of this year, many
commercial fishing vessel owners and
operators are, once again, subject to
inappropriate FUTA withholding re-
quirement burdens for the wages of
their crewmen who are considered to
be self-employed, independent con-
tractors for the purposes of all other
employment taxes.

The legislation that we are introduc-
ing today would correct this inequity
and respects the working relationship
that has served independent boat-
owners and fishermen so well in my
State for decades. This is important
legislation and its passage should be
expedited.

Finally, I am introducing a new bill
today, S. 443, that would further Con-
gress’ recognition of commercial fish-
ermen as self-employed independent
contractors by amending the portion
of the Tax Code that now precludes
commercial fishermen from establish-
ing their own Keogh pension plans.

As I indicated earlier, certain com-
mercial fishermen have been consid-
ered self-employed for purposes of
FICA since 1977. Last May, however,
the IRS Revenue Ruling 79-101 held
that the establishment of Keogh plans
by those self-employed fishermen is
impermissible. This interpretation is
not the result of any stated congres-
sional intent, but rather results from
an oversight which should be quickly
rectified.

In an understandable effort to plan
for their future financial security,
many commercial fishermen estab-
lished Keogh plans for themselves
when they were first recognized as
being self-employed for purposes of
FICA. Consequently, the bill that I am
introducing today includes a retroac-
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tive provision so that any financial
penalties which these fishermen may
now be subject to as a result of the
IRS recent ruling can be avoided.

Group retirement programs are im-
practical in the commercial fishing in-
dustry. Fishermen frequently work on
more than one boat in any given year
in order to take full advantage of
better opportunities on other vessels.
The bill that I am introducing today
simply provides that fishermen who
are treated as self-employed for Social
Security tax purposes will be treated
similarly for pension plan purposes.

Congress has extended this opportu-
nity to other groups, such as ministers
and salesmen who have found them-
selves facing the same inequitable situ-
ation. It is equally important that we
provide the same opportunity to those
fishermen who are seeking to provide
for their own financial security.

This legislation is sound public
policy and deserves prompt consider-
ation by the Senate.

Mr. President, I ask unanimous con-
sent that a copy of the bill, the reve-
nue ruling which I referred to in my
statement and a copy of an article con-
cerning the Keogh situation, which
appeared recently in National Fisher-
man, be printed in the REcorp imme-
diately following my remarks.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 443

Be il enacted by the Senale and House of
Representalives of the United States of
America in Congress assembled, That (a)
clause (ii) of section 401(cX2XA) of the In-
ternal Revenue Code of 1954 (defining
earned income) is amended by striking out
“paragraphs (4) and (5)" and inserting in
lieu thereof “paragraphs (2XF), (4), and
(5)".

(b) The amendment made by subsection
(a) shall take effect as if included in the
amendments made by section 1207(e) of the
Tax Reform Act of 1976.

(26 CFR 1.401-1: Qualified pension, profit-
sharing, and stock bonus plans. (Also Sec-

tions 1402, 3121, 3401.))

REv. RuL. T9-101

A fishing boat operates with a crew of
fewer than ten individuals who are common-
law employees under the usual common-law
rules for determining the employer-employ-
ee relationship. The crewmembers, however,
perform their services under the conditions
referred to in section 3121(b)(20) of the In-
ternal Revenue Code of 1954. As a result,
their services are excepted from employ-
ment for purposes of the Federal Insurance
Contributions Act; their remuneration is ex-
cepted from wages by section 3401(a)1T)
(relating to income tax withholding); and
their services are a ‘“trade or business”
under section 1102(¢)(2)(F) (relating to the
self-employment tax).

Held, the crewmembers are employees for
purposes of determining whether an em-
ployee’'s pension, annuity profit sharing, or
stock bonus plan is qualified under section
401 of the Code.




February 7, 1985

[From The National Fisherman, December
1984]

DisPARITY IN TAX Laws CouLp HURT
CREWMEN

Thanks to a recent Internal Revenue
Service ruling, crew members on commercial
fishing vessels now face a Catch-22 situa-
tion in regard to self-established Keogh re-
tirement plans.

Under one section of the Internal Reve-
nue Code, those who work aboard boats
with fewer than 10 crewmen are considered
to be self-employed—provided the vessels in-
volved operate on a share system, as is cus-
tomary. Such crewmen file their tax returns
as self-employed persons and pay self-em-
ployment taxes.

According to the law, a self-employed indi-
vidual is entitled to claim a deduction on all
contributions that person makes to a self-es-
tablished, *“qualified” Keogh retirement
plan, These plans can be set up directly
through a local bank or arranged with the
help of an accountant, pension planning
specialist or lawyer.

The problem is that in another, different
section of the IRS code—one that deals with
pension plans—crewmen aboard fishing ves-
sels are identified not as self-employed per-
sons but as “common-law employees,” thus
making them ineligible to establish (and
claim deductions on) their own Keogh re-
tirement plans.

This disparity in law is spelled out in what
is known as an IRS “private letter ruling"”
dated May 17, 1984. It was brought to the
attention of “National Fisherman" by a
Narragansett, R.I., certified public account-
ant, whose clients are commercial fisher-
men.

In the May 17 letter, Alan Pipkin, an IRS
official, tells a crewman that although he
may be self-employed for income tax pur-
poses, he is a common-law employee when it
comes to the pension code. Pipkin cites a
1979 formal IRS ruling to this effect.

The May 17 letter came as a surprise to
the Narragansett accountant and may have
a similar effect both on other professionals
helping crewmen with tax returns and on
crewmen themselves. However, according to
Wilson Fadely, a public affairs officer for
the IRS, the agency's position is not new.

As he sees it, the only tax deductible indi-
vidual retirement option now open to crew-
men is the widely known Individual Retire-
ment Account of IRA. Fadely, however, con-
cedes this alternative is far more limited
than a Keogh plan because one can contrib-
ute only $2,000 a year to an IRA account.

Apart from that, the owner/operator of
the boat on which the crewman worked
could establish any one of a variety of pen-
sion plans on his employee's behalf. Howev-
er, unless the vessel owner found a “master”
plan already set up by a bank, insurance
company or financial firm, he would prob-
ably have to bear the administrative costs of
establishing one. That done, the boat owner
might make matching contributions to the
plan or, under retirement funds with differ-
ent structures, the crewman might be the
sole contributor and beneficiary.

Fishing vessel crew members should also
note the demise of a provision which once
made it mandatory for a vessel owner set-
ting up his own retirement plan to likewise
provide for full-time employees with three
years or more of service. This requirement
was repealed under the Tax Equity and
Fiscal Responsibility Act of 1982,

Meanwhile, crewmen wanting the flexibil-
ity to set up their own Keogh retirement
plans face two alternatives. Either they can
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join together and lobby Congress to amend
the existing tax laws, or they can mount a
challenge to the rule that now bars them
from setting up their own Keogh plans. Re-
portedly, just a case is now being heard in a
tax court on the West Coast.

While crewmen’s options may be limited—
at least for the moment—owner/operators
of commercial fishing vessels have more
flexibility. According to the IRS, these indi-
viduals are self-employed and may establish
Keogh plans as long as they are not working
for a corporation they, themselves, have cre-
ated.

But, even if an owner/operator is an empl-
hey can contribute each year to their
Keogh plans.

The Tax Equity and Fiscal Responsibility
Act of 1982 did away with the former limit
on annual contributions of $15,000 or 15%
of one's earned income, whichever was less.
This change, of course, means that the
more an individual puts into a Keogh plan
account, the larger the deduction he can
claim on his income taxes.—Susan Pollack.e
® Mr. MITCHELL. Mr. President, I
am pleased to join in introducing this
legislation today to correct an inequity
in current law that prevents self-em-
ployed fishermen from setting up pen-
sion type arrangements under section
401 of the Internal Revenue Code.
This legislation provides that certain
fishermen who are treated as self-em-
ployed for Social Security tax pur-
poses shall be treated as self-employed
for section 401 Keogh and other pen-
sion plan purposes. As explained in
other legislation that is being intro-
duced today, the issue is how to prop-
erly characterize the employment rela-
tionship of fishermen who serve on
boats with fewer than 10 crewmem-
bers.

In the typical commercial fishing
venture in Maine and throughout the
Nation individuals come together to
operate fishing boats on a “share of
the catch” arrangement. The owner of
the boat does not pay a salary to the
crewmembers of the boat and there is
no guarantee of compensation. In-
stead, each crewmember receives a
share of the catch or a share of the
proceeds of the catch. Like other self-
employed independent businessmen,
fishing boat crewmembers bear the
risk of their trade, contributing to the
overhead cost of operating the vessel
and incurring business losses if those
costs exceed the income from catching
fish.

By the nature of the compensation
arrangement and the customs of the
industry the individual crewmember is
clearly self-employed. He operates in-
dependently, moving between differ-
ent fishing boats, providing for his
own needs and carrying the costs and
burdens of any other business entity.

Federal law has generally reflected
industry custom by treating crewmem-
bers of fishing vessels as self-employed
rather than as employees for purposes
of Social Security taxation, Federal
income tax withholding, and Federal
unemployment tax contributions.
Crewmembers of fishing vessels that
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are manned by a share paid crew of 10
or less individuals are considered to be
self-employed individuals and thus
must pay the higher Social Security
payroll tax required of self-employed
individuals. Those same crewmembers
are exempted from income tax with-
holding requirements. In addition,
under the Federal Unemployment Tax
Act owners of vessels of less than 10
net tons have been exempted from
paying unemployment taxes on their
crewmembers recognizing that the
crewmembers are self-employed indi-
viduals. The same treatment has ap-
plied to fishing vessels that exceed 10
net tons up until December 31, 1984.
Legislation is being introduced today
to preserve that treatment and I
expect that exemption from future
taxes will continue.

Unfortunately, Federal pension law
under section 401 is unclear as to the
self-employed status of these fisher-
men. And the Internal Revenue Serv-
ice has ruled, in spite of clear prece-
dent in other Federal law, that these
fishermen are employees for purposes
of setting up a qualified pension-type
plan.

Under that interpretation, the
owner of the boat can set up a quali-
fied pension for his crewmembers but
they may not establish their own re-
tirement plan. This is clearly not satis-
factory because by the nature of the
industry, where there is frequent turn-
over of crewmembers, these fishermen
do not work long enough on any one
boat to qualify for pension benefits
under the vesting standards of Federal
pension law.

As a result these self-employed indi-
viduals are unable to satisfactorily
provide for their retirement. They are
able to set up individual retirement ac-
counts but cannot provide for further
retirement protection by setting up
Keogh or other pension arrangements.

All other Federal law treats the
crewmembers as self-employed individ-
uals and it is only fair that they
should be treated the same for pur-
poses of providing for their retire-
ment. Other self-employed individuals
in similar circumstances such as sales-
men, ministers, and independent con-
tractors are able to set up pension-
type plans to provide for their retire-
ment; the same rules should apply to
fishermen under these circumstances.

I urge my colleagues to support this
legislation.e

By Mr. MURKOWSKI (for him-
self and Mr. STEVENS):

S. 444, A bill to amend the Alaska
Native Claims Settlement Act; to the
Committee on Energy and Natural Re-
sources.

ALASKA NATIVE CLAIMS SETTLEMENT ACT
AMENDMENTS
® Mr. MURKOWSKI. Mr. President,
on behalf of myself and Senator StE-
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VENS, I am today introducing legisla-
tion to affirm the terms and condi-
tions of a land consolidation and ex-
change agreement between NANA Re-
gional Corp., Inc., a corporation orga-
nized pursuant to the provisions of the
Alaska Native Claims Settlement Act,
and the United States, acting through
the Department of the Interior. The
agreement negotiated by NANA and
the Secretary of the Interior is, by its
own terms, specifically subject to con-
gressional affirmation.

This land exchange will allow the
construction of an access road to a
mineral deposit that the NANA Re-
gional Native Corp. hopes to develop.
At the outset, I want to stress two
points: The access road is proposed to
be built along the environmentally
preferred route. Other alternatives
have been studied, a complete environ-
mental impact statement has been
prepared, and a consensus exists that
a land exchange is necessary to allow
the road to be built along the pre-
ferred route, across what is now the
Cape Krusenstern National Moun-
ment. I also want to stress, Mr. Presi-
dent, that this exchange enhances our
own mineral security. Should any of
my colleagues oppose this legislation
and the exchange it affirms, they will
be acting against our national self-in-
terest and our desire to enhance our
own mineral security.

This exchange will accomplish three
major objectives: First, it will enhance
the opportunities for NANA to fulfill
the economic purposes of the Alaska

Native Claims Settlement Act by the
Development of NANA’s Red Dog
Mine, a major lead and zinc deposit,
and thus provide for the social and
economic needs of NANA's sharehold-

ers.

Second, the exchange will benefit
the Krusenstern National Monument
by reducing private inholdings and
providing for the consolidation of land
ownership patterns and more rational
management within the monument.
Therefore, the interest of the public in
the ownership and management of our
public lands is served by the exchange.

Finally, the exchange will benefit
the United States by enhancing our
mineral security and improving our
balance of trade. The development of
Red Dog will increase our recoverable
reserves of zinc by more than 33 per-
cent, from almost 25 million tons to
almost 40 million tons of metal. When
in full production, Red Dog will
produce 300,000 tons of zinc per year,
almost doubling the Nation's annual
production. Domestic mines now
produce less than one-third of our
annual zinec requirements. After Red
Dog comes on line we will increase
annual production to two-thirds of our
requirements.

While the enhanced ability to mine
this resource is important to our na-
tional security, the ability to market
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the resource abroad can be helpful in
the reduction of our trade imbalance,
particularly with Japan. Exports from
the Red Dog Mine are expected to
total about $250 million a year in cur-
rent dollars. About a third of the ex-
ports will go to Japan, hence the
project will be particularly helpful in
reducing our staggering trade deficit
with that nation.

Mr. President, for the benefit of a
complete record, I'll now go into some
detail about the project's background.

NANA, pursuant to the Alaska
Native Claims Settlement Act
(ANCSA), selected and received lands
containing a major lead/zinc deposit.
NANA then negotiated an agreement
with Cominco Alaska, a mining compa-
ny, to develop those deposits known as
the Red Dog Mine.

The timely development of the Red
Dog Mine is extremely important to
NANA if its native shareholders are to
enjoy all of the potential benefits of
ANCSA. When fully developed, the
mine will employ approximately 400
individuals, most of whom will be resi-
dents of the NANA region and NANA
shareholders. The estimated life of
the project is 50 years, and the annual
income from these jobs is estimated to
be approximately $15 million.

At the present time there is no eco-
nomic base within the NANA region
that can offer even remotely sufficient
job opportunities to the residents. As a
result, many of NANA’s residents are
seeking employment outside the
region, creating a great deal of disloca-
tion. The development of the Red Dog
Mine will change all that.

The Red Dog Mine is landlocked,
and it is located northeast of Cape
Krusenstern National Monument. In
order to develop the mine, an access
road and port site will have to be built.
A September 1984 environmental
impact statement for the project de-
termined that the environmentally
preferred as well as economically ac-
ceptable route was across the monu-
ment.

NANA owns land and conveyance
rights in lands totaling approximately
195,043 acres within the monument.
While not all of the lands subject to
selection by NANA within the monu-
ment will ultimately be conveyed to
NANA, it is anticipated that substan-
tial acreage will eventually be con-
veyed.

In order to facilitate access to the
Red Dog Mine, NANA proposed a land
exchange to the Department of the
Interior, whereby NANA would ex-
change lands conveyed to it and lands
subject to conveyance to it within the
monument for other lands within the
monument. These lands could then be
used for the environmentally pre-
ferred and economically acceptable
access road. All required Federal and
State permits would still be needed,
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however, before the road could be con-
structed.

While access could be sought across
the monument pursuant to title XI of
the Alaska National Interest Lands
Conservation Act [ANILCA], by what
in effect is a Federal right of way, title
X1 remains an untested procedure for
obtaining congressional approval of a
right of way. NANA believes that a
legislated land exchange is the most
expeditious manner by which it can re-
ceive the right of way. This approach
will eliminate the uncertainty associat-
ed with a title XI application.

The proposed exchange consists of
the following major provisions:

First, a consolidation of land owner-
ship into contiguous patterns that
would provide administrative and re-
source management benefits to the
United States and provide NANA with
a block of land meeting its access
needs.

Second, NANA would receive: First,
title to approximately 62,084 acres of
Federal lands within the monument
and 600 acres of limited subsurface
estate, concentrating its holdings at
the northwestern and southeastern
corners of the monument; second,
easements for two winter use trails be-
tween Kivalina and Noatak across the
monument and other Federal lands;
and third, title to approximately
1,915.25 acres outside the monument.
NANA would also take conveyance to
31,884.67 acres of lands in the north-
west corner of the monument to which
it already has vested rights pursuant
to ANCSA. This would consolidate
NANA's inholdings within the monu-
ment.

Third, the United States would re-
ceive from NANA: First, conveyance of
1,345 acres of coastal land and relin-
quishment of selections and selection
rights to approximately 103,338 acres
within the monument. Coastal land is
more important from an archeological
standpoint and having this land in
Federal ownership is important;
second, a grant in perpetuity of an
easement and public use and occupan-
cy rights for a 5-acre administrative
tract at the Onion Portage Archeologi-
cal District at Kobuk Valley National
Park; third, equitable servitudes and
conservation easements for the protec-
tion and study of resource values on
10,942 acres of land near Sheshalik—
an important cultural resource area
along the coast; fourth, interests and
easements for the protection and
study of resource values within the
65,274-acre block which would be
crossed by the Red Dog Mine road.
These include protections which are
essentially the same as would be at-
tached to an approved title XI right-
of-way; fifth, trail easements providing
for public access across NANA lands to
monument lands; and sixth, for pur-
poses of administrative convenience
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and to effect the land consolidation
within the monument, NANA will take
conveyance to 31,884.67 acres of Set-
tlement Act selections within the
northwest corner of the monument.
This spent acreage entitlement may
diminish NANA's potential convey-
ances within other units of conserva-
tion systems within the NANA region.

Mr. President, in my opinion, the ex-
change clearly benefits NANA by fa-
cilitating development of its Red Dog
Mine and benefits and protects the in-
terests of the United States. It pro-
vides the United States an opportunity
to reduce private inholdings in the
Cape Krusenstern National Monu-
ment, consolidate land ownership pat-
ters within the monument, and it re-
solves the long-term status of major
portions of the Federal and non-Feder-
al lands. It provides for manageable
land units and gains additional protec-
tive and study provisions that might
not otherwise exist for park resources
on NANA's private land holdings.
Easements also are established which
provide for general public access to
Federal lands and waters and an ad-
ministrative site is provided at a key
location in the Kobuk Valley National
Park.

The agreement also protects vital
subsistence values. NANA is most sen-
sitive to the subsistence needs of its
people and has provided for this pro-
tection both in the agreement NANA
negotiated with Cominco and in the
land exchange negotiated with the De-
partment. Section 810 of the Alaska
National Interests Land Conservation
Act requires that if an exchange such
as this were accomplished administra-
tively, the Agency head or his designee
must evaluate the effect of such
action on subsistence uses and needs,
the availability of other lands for the
purposes sought to be achieved and
other alternatives which would reduce
or eliminate the disposition of public
lands needed for subsistence purposes.
A subsistence evaluation was prepared
by the Department. That evaluation
concludes that the exchange will not
significantly restrict subsistence uses.
NANA’s potential development activi-
ties will be subject to strict environ-
mental safeguards and restrictions, de-
veloped by NANA, in consultation
with appropriate State and Federal
agencies; significant displacement of
fish and wildlife is, therefore, not ex-
pected to occur, and any relocation of
resources utilized for subsistence pur-
poses will not result in those resources
becoming unavailable to the nearby
residents. No significant restriction of
subsistence uses is foreseen. NANA
has provided stringent protections as
part of the agreement.

In addition, formal consulation was
undertaken with the Alaska Regional
Office of the Fish and Wildlife Service
and a biological opinion was provided
concerning endangered species. The
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opinion concluded that the Arectic per-
egrine falcon is the only endangered
species in the area of the proposed ex-
change, and that the exchange is not
considered to jeopardize any falcons.

Also, in order to assure that the ex-
change and the activities resulting
from the exchange will not adversely
affect properties on or eligible for in-
clusion on the National Register of
Historic Places, consultation was initi-
ated with the Alaska State historic
preservation officer and the advisory
council on historic preservation. Since
the United States acquires lands of
significant acreage with cultural re-
source values, and as a result of the
significant restrictions on NANA's de-
velopment activities, including provi-
sions designed to prevent damage to
cultural sites, both the State officer
and the advisory council concluded
that the exchange would have no ad-
verse effect.

On the Federal level, the intergov-
ernmental review of Federal programs
was combined with the review of the
proposed exchange by the State of
Alaska pursuant to the Coastal Zone
Management Act. The State was ad-
vised of the exchange and although
the State did not agree that the ex-
change was consistent to the greatest
extent practicable, it indicated that, if
certain additional provisions were in-
cluded in the exchange, it would be
consistent with the State program. All
but one or two of the suggested
changes were agreed to by NANA and
the Depariment and included in the
agreement.

The National Park Service, as a
matter of sound administrative prac-
tice and in order to understand fully
the environmental impacts associated
with this exchange, prepared a re-
source evaluation which is the func-
tional equivalent of an environmental
impact statement. That evaluation
demonstrates that any environmental
impacts associated with the land ex-
change can be mitigated to an accepta-
ble degree and that the essential integ-
rity of the monument’s resources and
values will not be undermined by the
exchange, and instead that resource
protection and management will be en-
hanced in several respects.

NANA and the Department formally
advised the Alaska Land Use Council
of the proposed exchange and it was
given an opportunity to comment. A
resolution of the council’s land use ad-
visors committee supported the ex-
change, and the council unanimously
approved a resolution supporting the
exchange.

Notice of the proposal also was pub-
lished in the Federal Register advising
the public of the availability of draft
materials regarding the exchange, of a
public meeting to be held on the sub-
ject May 1, 1984, at Anchorage, AK,
and the opportunity for public com-
ment at the meeting or in writing.
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Public comment was heard, received
and considered by the parties. In addi-
tion, NANA conducted village meet-
ings throughout the region accompa-
nied by National Park Service person-
nel to explain the land exchange.

Mr. President, this proposed ex-
change is in NANA's best interests, the
best interests of the Xrusenstern
Monument and the best interests of
the United States. I ask unanimous
consent that a copy of the bill be
printed in the Record.

There being no objection, the bill
was ordered to be printed in the
REcoRD, as follows:

S. 444

Be it enacled by the Senate and the House
of Representatives of the United States of
America in Congress assembled,

Secrion 1. The Alaska Native Claims Set-
tlement Act (43 U.S.C. 1601, et seq.) is
amended by adding at the end thereof the
following new section.

“Sec. 42. The Secretary shall convey to
NANA Regional Corporation, Inc., in ac-
cordance with the terms and conditions set
forth in an agreement entitled ‘Terms and
Conditions Governing Legislative Land Con-
solidation and Exchange between NANA
Regional Corporation, Inc., and the United
States,” which was executed by the parties
on January 31, 1885, lands and interests in
lands in exchange for lands and interests in
lands of NANA Regional Corporation, Inc.,
upon fulfillment by NANA Regional Corpo-
ration, Inc., of its obligations under said
agreement.”@

Mr. STEVENS. Mr. President, my
distinguished colleague from Alaska
had done an excellent job of setting
forth the merits of the Cape Krusen-
stern land exchange, which I strongly
support. I would like to make only two
brief comments.

The Department of the Interior al-
ready has the authority to effect this
exchange under the provisions of the
Alaska National Interest Lands Con-
servation Act of 1980. Unfortunately,
NANA Regional Corp. has been in-
formed in no uncertain terms by cer-
tain environmental and wilderness
groups that an administrative land ex-
change would be challenged in court.
Delay arising from such litigation
would seriously injure NANA, its
shareholders, and the other residents
of northwest Alaska. We have decided
to proceed with this bill in order to cir-
cumvent unreasonable efforts to delay
or derail the exchange through litiga-
tion.

As Senator MURKOWSKI's statement
clearly demonstrates, the Red Dog-
Cape Krusenstern exchange is a good
deal not only for NANA and Alaska
but also for the Federal Government
and the Cape Krusenstern National
Monument. One major conservation
group, the National Audubon Society,
has already come out in support of the
exchange. It is my hope that other en-
vironmental and wilderness organiza-
tions will do the same. This bill is a
test of the willingness of those groups
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to support balanced, environmentally
sound development of Alaska's re-
sources and thus improve the human
environment of northwest Alaska.

By Mr. HART:

S. 445. A bill to amend the Price-An-
derson Act to remove the liability
limits for nuclear accidents, to provide
better economic protection for people
living near nuclear powerplants and
nuclear transportation routes, and for
other purposes; to the Committee on
Environment and Public Works.

CIVILIAN NUCLEAR POWER REGULATION

IMPROVEMENT AND SAFETY INCENTIVES ACT
® Mr. HART. Mr. President, today I
am introducing legislation to enhance
the safety of nuclear power in this
country—the Civilian Nuclear Power
Regulation Improvement and Safety
Incentives Act of 1985. Representative
JoHN SEIBERLING has introduced an
identical companion measure in the
House. Our legislation makes three
simple but fundamental modifications
in the so-called Price-Anderson Act:

It removes the current $560 million
limitation on total liability for dam-
ages to the public caused by an acci-
dent at a nuclear powerplant;

It makes the nuclear industry strict-
ly liable for the damages caused by all
accidents, regardless of severity. In-
jured persons would not have to prove
negligence in the design, construction,
or operation of a plant in order to re-
ceive compensation for any injuries
they might sustain;

And it eliminates the current 20-year
statute of limitations on recovering
damages caused by a nuclear accident.
Instead, it would permit injured per-
sons to recover for damages if they sue
within 3 years after they discover, or
reasonably could have discovered,
their injuries.

This bill does not in any way alter
the other provisions in the Price-An-
derson Act, particularly those requir-
ing that a nuclear utility, as a condi-
tion of its operating license, maintain
either the maximum available private
insurance or some other form of finan-
cial protection and contribute to a ret-
rospective premium pool should an ac-
cident cause damages exceeding that
financial protection.

LIMITATION ON LIABILITY

Mr. President, in perhaps its most
important—and most controversial—
provision, the Price-Anderson Act in-
sulates the nuclear industry—utilities,
designers, vendors, and contractors—
from liability for any damages caused
by a nuclear accident exceeding $560
million. For 35 years, this provision
has served as an umbilical cord for the
nuclear industry.

By relieving the nuclear industry of
the cost of insuring itself against the
full range of damages caused by a nu-
clear accident, this statutory limita-
tion on liability offers perhaps the
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largest single subsidy granted any in-
dustry.

Those favoring the limitation on li-
ability base their argument on an ir-
reconcilable—and fatal—contradiction.
On the one hand, they maintain that
removal of the limitation would fore-
close the nuclear power option, pre-
sumably because the risk of a serious
accident is too great for the nuclear
industry to bear without this protec-
tion. Yet, they also argue there is only
a slight risk that a nuclear accident
ever would cause damages exceeding
the statutory limitation. Therefore,
they say, the public likely will recover
for all the injuries it may suffer, the
limitation notwithstanding.

The defenders of this limitation on
liability should not have it both ways.
They cannot describe the risks of a se-
rious accident as so slight that the
public need not worry, but then sug-
gest the risks are so great that the nu-
clear industry cannot survive without
it.

Mr. President, the time has come for
us to sever this umbilical cord and
wean the nuclear industry.

First, any justification for this limi-
tation on liability that may have exist-
ed 25 years ago, when it was enacted,
do not exist now.

Although originally intended as tem-
porary measure to nurture the infant
nuclear industry, the liability limita-
tion in the Price-Anderson Act has a
survival record rivaling that of Raspu-
tin.

In 1957, Congress first enacted the
Price-Anderson Act to remove what
many say was the major roadblock to
commercial development and use of
nuclear power. Without the liability
limitation, investors, vendors, engi-
neers, and utilities refused to risk in-
volvement in a dangerous, umproven
technology. The act was to expire in
10 years when the fledging nuclear in-
dustry presumably could survive on its
own.

But apparently 10 years was not
long enough. In 1965, the nuclear in-
dustry sought another 10-year exten-
sion. Congress once again agreed. Few
temporary laws have proven so perma-
nent.

Mr. President, if the Congress ac-
cedes to the nuclear industry’s latest
request for an extension of the liabil-
ity limitation, it will wind up nurtur-
ing a 40-year-old infant industry. One
need only look at its size to realize we
are not talking about a babe in arms.
The nuclear industry represents bil-
lions of dollars of assets and thou-
sands of jobs. It has 80 reactors built
and operating, and has accumulated
more than 700 reactor-years of operat-
ing experience. An additional 70 reac-
tors are under construction.

In addition, the nuclear industry
seems so confident in its current tech-
nology that it seeks to graduate into a
new generation of reactors. It annual-
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ly requests hundreds of millions of
Federal dollars for developing breeder
reactors, high-temperature gas-cooled
reactors, and magnetic fusion. This
hardly requires a crib of liability limi-
tation.

Compare this industry to another
risky industry. In 1957, few Americans
traveled by air, and space exploration
was the stuff of science fiction. Today,
we fly on supersonic Concordes and
Boeing 767's. Air transportation is a
multibillion-dollar industry. Our space
probes have explored the far reaches
of the solar system, and use of the
space shuttle soon may become a com-
mercial enterprise.

If the air transportation industry—
with its risk of accidents causing po-
tentially great damages—survives
without a limitation on its liability,
why cannot the nuclear industry?

Mr. President, the nuclear industry
undoubtedly will argue that it would
buy additional private insurance if the
private insurers would sell it. But cur-
rently the private insurers will only
make available for each reactor $160
million of insurance against off-site
damages. The reason for this minimal
amount of insurance is simple: The li-
ability limitation in the Price-Ander-
son Act removed all incentive for the
nuclear industry to buy additional in-
surance, and for private insurers to
sell it.

Consider the response of the private
insurers to the accident at Three Mile
Island. The nuclear industry always
has had to absorb the on-site property
damages caused by an accident—and
particularly damage to the reactor
itself. Prior to the Three Mile Island
accident, private insurers for on-site
property damages. The utility, con-
tractor, or plant vendor had to pay for
any damages in excess of $300 million.

Three Mile Island showed, however,
that a nuclear accident causing little
off-site damage could still cause sub-
stantial damage to the utility's power-
plant and other on-site property—in
this case over $1 billion.

Because the nuclear industry natu-
rally wanted to minimize the exposure
of its assets to such damages, it suc-
cessfully encouraged the private insur-
ers to increase from $300 million to $1
billion the amount of insurance they
would make available for on-site prop-
erty including the powerplant itself.

If the private insurers can respond
with such remarkable speed to the
needs of the nuclear industry, surely
when the liability limitation has been
removed they will respond with equal-
ly remarkable speed to the needs of
the potential public victims of nuclear
accidents.

This disincentive for private insurers
to write coverage for injuries to public
caused by a nuclear accident under-
scores a second season for removing
the liability limitation: The limitation




February 7, 1985

transfers the risk of nuclear power
from those who profit from the tech-
nology to those who could suffer from
it. If the public were given the oppor-
tunity to recover fully for injuries
from an accident, the companies who
design nuclear powerplants, the con-
tractors who build them, and the utili-
ties who operate them would have far
greater incentive to protect the health
and safety of the public. This is pre-
cisely the type of economic incentive
for safety that the Reagan administra-
tion would like to see replace direct
Federal regulation.

Indeed, the Heritage Foundation, in
supporting elimination of this liability
limitation, has said:

Safety would be improved because the in-
suring companies would have an incentive
to work with the utility to improve design
and operational safety. This has been the
case in numerous industries; the nuclear in-
dustry would not likely be an exception.

There is a final reason for removing
the liability limitation. This hidden
subsidy distorts the market that allo-
cates our energy resources. By ena-
bling it to enjoy below-market insur-
ance, the Price-Anderson Act relieves
the nuclear industry of a significant
cost of doing business.

The Reagan administration has a
penchant for applying a free market
test to other energy technologies—par-
ticularly when it cuts funding for con-
servation, solar and renewable energy
technologies. Surely, consistency de-
mands it apply the same test to nucle-
ar power. The liability limitation for
nuclear power has caused serious inef-
ficiency and waste in the allocation of
our energy resources. If nuclear power
cannot survive in a market free of
hidden subsidies, then we should allo-
cate our energy resources to other
technologies that can.

STRICT LIABILITY

Mr. President, although removing
the limitation on aggregate public li-
ability may seem the most significant
change this bill makes in the Price-An-
derson Act, the other two provisions
are equally important.

The second provision eliminates the
distinction between an extraordinary
nuclear occurrence [ENO] and a nu-
clear incident —two of the most cre-
ative euphemisms imaginable. Cur-
rently, if the Nuclear Regulatory Com-
mission [NRC] determines, based on
the amount of radiation released and
the damage to persons and property
off-site, that an accident is serious
enough to constitute an ENO, then
the nuclear industry cannot defend
against a damage suit by arguing
either that it was not at fault or that
it enjoyed some special immunity. The
nuclear industry is strictly liable for
the damages caused by an ENO.

By contrast, if the NRC determines,
based on its criteria, that an accident
was not serious enough to constitute
an ENQO, then regular State laws of
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tort liability and immunity would
apply. The nuclear industry would be
strietly liable for damages caused by a
nuclear incident only if the State law
so provides. Since State laws generally
apply strict liability to ultrahazardous
activities—and presumably for many
States nuclear power would fall within
this category—strict liability would
often apply even to an accident not
deemed an extraordinary nuclear oc-
currence.

Why, then, should not the Price-An-
derson Act mandate strict liability for
all nuclear accidents regardless of the
State in which they occur?

The ENO distinction implies that
victims of “less serious” nuclear acci-
dents should have to meet tougher
conditions in order to recover than
should victims of more serious acci-
dents. To a person suffering substan-
tial property damage or serious radi-
ation injury, however, it makes no dif-
ference whether the NRC finds that
an accident was an ENO. The pain,
suffering, and other damage remain
the same, regardless of the injury
caused to the surrounding community.
By removing the ENO distinction and
applying strict liability to accidents of
any severity, the provision redresses
this inequity.

STATUTE OF LIMITATIONS

Mr. President, the third, and final,
provision of this bill replaces with a
so-called discovery rule the existing
20-year statute of limitations on suits
to recover damages.

Currently, the 20-year statute of lim-
itations applies only to an ENO, while
State statutes of limitations apply to
less severe nuclear incidents. Since the
second provision in this bill eliminates
altogether the ENO distinction, this
third provision would apply a discov-
ery rule to all nuclear accidents—vic-
tims could recover damages caused by
an accident if they file suit within 3
years after they discovered, or reason-
ably could have discovered, their inju-
ries.

Many injuries caused by a nuclear
accident are latent. They may not
manifest themselves for decades, and
often for periods longer than 20 years.
Genetic damage caused by radiation
may take one or even several genera-
tions to appear. Fairness dictates that
we not preclude, with an arbitrary lim-
itation, these victims of a nuclear acci-
dent from recovering damages simply
because they were unlucky enough to
suffer latent injuries. This new statute
of limitations enables all victims of a
nuclear accident to seek recovery for
their injuries regardless of whether
apparent or latent.

Mr. President, the modifications of
the Price-Anderson Act contained in
this bill are long overdue. This bill
does not pass judgment on the nuclear
industry or its prospects. Indeed, con-
servative groups such as the National
Taxpayers Coalition and the Heritage
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Foundation have also argued for re-
moval of the liability limitation in the
Price-Anderson Act.

We must reject arguments used in
the 1950's at the dawn of the nuclear
age to justify preserving and extend-
ing the Price-Anderson Act today. Ul-
timately, enactment of the Civilian
Nuclear Power Regulation Improve-
ment and Safety Incentives Act should
benefit the nuclear industry because it
will enhance public confidence in nu-
clear power. If the nuclear industry
can survive in the free market without
the Price-Anderson subsidy and obtain
sufficient private insurance to protect
the publie, it deserves to survive. If it
cannot, then we should invest our
energy dollars elsewhere.

There is concern about further re-
forming the process for licensing nu-
clear powerplants. I cannot imagine a
reform more important than removing
the liability limitation and creating a
powerful economic incentive for safe
design, construction and operation of
nuclear powerplants. I believe it is im-
portant that we reform current rules
of financial protection to insure safer
operation of currently operating
plants. This legislation will do just
that.

Mr. President, I urge the Committee
on Environment and Public Works to
promptly consider, and the Senate to
pass, this important legislation.

I ask unanimous consent that the
text of this bill be printed in the
RECORD.

There being no objection, the bill

was ordered to be printed in the
RECORD, as follows:
S. 445

Be it enacted by the Senale and House of
Representatives of the Uniled States of
America in Congress assembled,

Sectrion 1. That this Act may be cited as
the “Civilian Nuclear Power Regulation Im-
provement and Safety Incentives Act of
1985".

LIMITATION ON LIABILITY

Sec. 2. Section 170 of the Atomic Energy
Act of 1954, as amended, is amended by
striking out subsection 170e, and relettering
the subsequent subsections as necessary.

EXTRAORDINARY NUCLEAR OCCURRENCE

Sec. 3. (a) Section 11 of the Atomic
Energy Act of 1954 is amended—

(1) by striking out subsection j; and

{2) in subsection q by striking out “, in-
cluding an extraordinary nuclear occur-
rence,”.

(b) Section 170n of the Atomic Energy Act
of 1954 is amended by striking out “extraor-
dinary nuclear occurrence” and substituting
“nuclear incident” in each place it appears.

STATUTE OF LIMITATIONS

Sec. 4. Section 170n(1) of the Atomic
Energy Act of 1954 is amended in the first
sentence—

(a) by striking out the clause immediately
following subparagraph (e¢) up to but not in-
cluding “(i)”, and inserting in lieu thereof
the following:

“the Commission must incorporate provi-
sions in indemnity agreements with licen-
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sees and contractors under this section, and
must require provisions to be incorporated
in insurance policies or contracts furnished
as proof of financial protection, which
waive'; and

(b) by inserting in clause (iii) a period
after “thereof” and striking out the remain-
der of the sentence.e@

By Mr. DOMENICI:

S. 446. A bill for the transfer of cer-
tain interests in lands in Dona Ana
County, NM, to New Mexico State
University, Las Cruces, NM; to the
Committee on Energy and Natural Re-
sources.

TRANSFER OF CERTAIN LANDS

Mr. DOMENICI. Mr. President, to-
day I introduce legislation that will
transfer ownership of 4,242 acres near
Las Cruces, NM, to New Mexico State
University. The land in question has
been under the control of New Mexico
State University through a withdrawal
order from the Bureau of Land Man-
agement dating back to the 1950’s.

This land is currently being used by
the university for a number of impor-
tant facilities including an antenna
range, an observatory, an insect labo-
ratory, and a solar pond. There are
many other activities going on else-
where on this parcel.

I would like to point out that New
Mexico State University, which has its
main campus located just to the east
of this land, is my State’s land grant
institution. This university has in its
land grant capacity served varied in-
terests in my State including a con-
tinuing commitment to the tricultural
nature of my State’'s population with
special programs aimed at our Hispan-
ic population and our American Indian
population.

New Mexico State has long been rec-
ognized across our country for its agri-
cultural endeavors, as well as its engi-
neering activities. In recent years its
liberal arts program has gained na-
tionwide prominence with its theater
and drama department. As this great
university has grown during the past
three decades it has adapted to a
changing society not only in the
Southwest where it is located but has
also adapted to changes in the United
States and in the international arena
with its many overseas projects.

With well over 12,000 students on
the main campus, the university is
large enough to fund major university
programs. At the same time, it is still
small enough to allow students that
individual education that they need so
much.

The land that this legislation would
transfer is known as “A"” Mountain.

Outright ownership by the universi-
ty of the “A” Mountain lands is justi-
fied completely by the tremendous
contribution made by the university to
America's Space and National Defense
Programs alone. Currently, one of the
major installations on this land is the
Physical Science Laboratory [PSL] an-
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tenna range. This is a NASA facility
managed by the PSL, and is part of
New Mexico State University.

The PSL/NMSU antenna test facili-
ty is one of the finest in the world and
is used by many Government agencies.

Another user of the “A” Mountain
lands which depends upon a clean un-
polluted atmosphere is the NMSU De-
partment of Astronomy. While astron-
omy at NMSU is basically concerned
with teaching and research on alterna-
tive energy sources, the solar pond is a
program relative to biomass and the
research needs a greenhouse operation
which requires about 30 acres for
actual research and control over lands
in a 500- to 1,000-foot perimeter sur-
rounding the project.

I would like to quote from the re-
searchers here as to the needs of the
solar pond:

Special consideration relating to the use
of BLM land for the biomass project are
that no tall, solid structures capable of
blocking sunlight be erected in the vicinity
and that roads accessible to unregulated fre-
gquent traffic not be near the algae ponds.
The dust of close-by, unpaved roads would
be capable of introducing chemical contami-
nation and unnaturally heavy inoculations
of the open algae growing ponds with “wild”
organisms which, if inoculated heavily, may
overcome the biostatic equilibrium of the
test and production of algae organisms. It
will also be necessary to keep frequent
motor vehicle traffic on paved roads re-
moved from the ponds to prevent the intro-
duction of exhaust pollutants, particularly
of toxic heavy metals such as lead. A motor
vehicle exclusion zone of 500 feet with re-
spect to unregulated, frequent public traffic
around the ponds is necessary. Dust-raising
and air-polluting activities, in general, must
be excluded.

This is important research for New
Mexico and the Nation, and we cannot
expect the university to continue to
make the investment in time, facilities
and personnel to conduct this research
when this land might some day be
pulled out from under them along
with the tremendous investment they
are placing on this land.

Also, located there is a New Mexico
State University insect laboratory re-
lated to the livestock industry and
wildlife. Because of the large Federal
land acreage in New Mexico, research
at this lab has great impact. There is
no doubt in my mind that this oper-
ation will be expanded in future years.
This legislation and the land it trans-
fers will allow this project space for
expansion.

Other facilities on the land include
chemical storage areas, geothermal re-
search holes, radiometers, and a geo-
thermal greenhouse. The activities
taking place on this land relate to
eight different departments of the
university.

It is time for control of this land to
be transferred to New Mexico State
University. Otherwise the city of Las
Cruces, as it grows, could encroach on
the land and the capital improvements
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made by New Mexico State University.
That's the major reason the perma-
nent management by New Mexico
State University will be of great bene-
fit to our Nation as the current re-
search will continue undisturbed.

I would emphasize that it is time
this land be transferred to the univer-
sity. My legislation includes the condi-
tions that it must always be used for
education reasons. That by transfer-
ring this land, the best interests of the
people of New Mexico and the United
States will be well served. Further, I
would point out that the university is
willing to reimburse the Federal Gov-
ernment for administrative costs asso-
ciated with the transfer. Further, I
would point out that the legislation
contains reverter clause language.

This means that if the university uses
the land for purposes other than re-
search and education, then the land
ownership reverts back to the Federal
Government. I hope that Congress
will act quickly on this legislation.

By Mr. DECONCINI:

S. 447. A bill to amend the Sherman
Act to prohibit a rail carrier from de-
nying to shippers of certain commod-
ities, with intent to monopolize, use of
its track which affords the sole access
by rail to such shippers to reach the
track of a competing railroad or the
destination of a shipment and to apply
Clayton Act penalties to monopolizing
by rail carriers; to the Committee on
the Judiciary.

RAILROAD ANTIMONOPOLY ACT

Mr. DECONCINI. Mr. President, I
am reintroducing today a bill titled
the Railroad Antimonopoly Act of
1985. It is similar in principle to the
bill I introduced during the past Con-
gress as S. 2416. The goal of the bill is
to foster competition in the rail indus-
try and bring fair treatment to captive
shippers, and ultimately the public,
through clearly bringing the rail in-
dustry within the scope of the anti-
trust laws.

The heart of the bill provides that it
shall be unlawful for an owner rail
carrier to monopolize or attempt to
monopolize by denying or threatening
to deny to any shipper or another rail
carrier the use on reasonable terms of
a railroad facility which is the sole fa-
cility over which such shipper can
move bulk commodities by rail to con-
nect with the track of competing rail
carrier or to reach the destination of
shipment.

As a result of the Staggers Rail Act
of 1980, the industry has been largely
deregulated. Railroads no longer oper-
ate under the tight regulatory controls
that marked their historical develop-
ment in this country. In the 4% years
since passage of the Staggers Rail Act
of 1980, two significant changes have
occurred which make it imperative
that the antitrust laws be amended to
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avoid serious injury to the distribution
system of many shippers which are
heavily dependent on rail transporta-
tion.

First, there has been a significant re-
duction in the number of railroads and
hence a reduction in rail competition
since passage of the act. Deregulation
of the airlines and the trucking indus-
try has resulted in new entries and
new competition in these fields. De-
regulation has thus met the objective
of providing the public with increased
competition. Deregulation of railroads,
however, has led to an unprecedented
series of mergers resulting in less com-
petition than ever before.

Second, the Commission has used its
power to exempt certain classes of
commodities and certain transporta-
tion services from regulation to a
point where the carefully constructed
remedies for captive shippers under
the Staggers Act will soon be irrele-
vant, even if the Interstate Commerce
Commission could be persuaded to ad-
minister the act the way it was intend-
ed.

The result has been that some large
volume shippers, heavily dependent on
rail for distribution of their products,
have less rail competition and an inef-
fective remedy under the Staggers Act.
Another large segment of rail shippers
has no remedy at all under the Inter-
state Commerce Commission because
they have been exempted by order of
the Commission.

The antitrust laws, as presently writ-
ten and construed, do not appear to

provide adequate protection against
abuse of market power. Since 1948, the
railroads have been operating under a
partial exemption from the antitrust

laws. The Reed-Bullwinkle Act (49
U.S.C. 5(b)) gave the railroads, subject
to approval of the Interstate Com-
merce Commission, the right to act in
concert to fix prices for transportation
services. Although the scope of this
exemption was altered in the Staggers
Rail Act of 1980 (49 U.S.C. 107086), the
partial exemption still remains.

It is true that the courts have held
that Reed-Bullwinkle did not modify
the Sherman Act prohibition against
predatory or anticompetitive practices.
See, United States v. B&O R. Co., 538
F. Supp. 200 (1982). Consequently,
rates designed to drive out competition
from other carriers might well be
within the scope of the present anti-
trust laws. But what of the situation
where a single carrier serves a shipper
who depends in large part on rail to
distribute his products? May such a
carrier charge whatever price it desires
for rail transportation with impunity
from the antitrust laws? May such
owner-carrier prohibit another com-
petitive carrier from using its tracks to
reach the facilities of the shipper?
Does such a railroad have the right to
discontinue service if a shipper objects
to any unilateral proposals which
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would be damaging to his business?
Unreasonably high rates, discrimina-
tion, joint use of rail facilities have all
been subject to regulation for nearly a
century and have not been subject of
antitrust investigations. The Inter-
state Commerce Commission is the ex-
clusive agency empowered to enjoin
railroad rates and practices. Section 16
of the Clayton Act expressly prohibits
shippers from seeking an injunction
against the railroads in courts.

Under today's climate of deregula-
tion for the transportation industry,
both the proponents of deregulation
and the railroads have argued that the
restraints of the antitrust laws should
provide the necessary protection
against abuse of market power—not an
independent regulatory agency. This is
what our amendment to the antitrust
laws is designed to accomplish. There
is no desire to reregulate the railroad
industry but merely to provide the
captive shipper with a remedy under
the antitrust laws which will prevent
abuses of market power.

These abuses are not hypothetical or
theoretical. They have happened.
Shippers have been faced with de-
mands for unreasonable rates. Ship-
pers have been threatened with dis-
continuance of service. In some cases,
the railroads have taken the position
that they are no longer common carri-
ers and, therefore, they have no duty
to serve the public. They have claimed
that they have an unrestricted right
to cut off service unless shippers
comply with the unilateral demands of
the railroads. Moreover, the railroads
have refused to negotiate or arbitrate
disputed issues. For example, on two
separate occasions, one shipper’'s busi-
ness was critically threatened when a
railroad called one day to say that, ef-
fective the very next morning, it
would provide no more service. The
shipments involved perishable com-
modities. The shipper’'s entire distribu-
tion system would have come screech-
ing to a halt without rail service. This
happened during the term of an exist-
ing contract between the shipper and
the railroad. The railroad wanted to
extend unilaterally the existing con-
tract. The railroad forced acquiescence
by threatening to cut off service with
no notice. The shipper had no choice
but to agree to whatever terms the
railroad demanded.

This type of behavior is unconscion-
able. The railroads hold the ultimate
weapon against captive shippers by
threatening to discontinue service.
There is no fair negotiation between
equal bargaining partners in such an
unbalanced situation.

In a largely deregulated environ-
ment there are no fair arguments
against antitrust coverage. Yet, with
railroad transportation there is much
confusion over the coverage of the
antitrust laws. After years of operat-
ing in such a tightly regulated envi-
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ronment, railroads and shippers do not
know the ground rules for deregula-
tion. Abuses have been documented.
The time has come to make clear that
the railroads are subject to the anti-
trust laws and that certain practices
are unlawful abuses of market power.

The bill I am introducing today is
similar in principle to the bill, S. 2417,
I introduced last Congress. That bill
was the subject of hearings in Septem-
ber 1984. I learned a great deal about
this issue at those hearings and my
desire to continue to press for anti-
trust coverage of the rail industry was
only reinforced. As a result of the
hearings, I have refined several of the
specifics of my bill, but the goal re-
mains the same: to restore competition
to the rail industry and thus provide
captive shippers with at least the op-
portunity to ship their commodities at
reasonable rates.

This legislation has received support
from many sectors of the economy:
the coal industry, public utilities,
forest products, agriculture interests
such as growers and fertilizer produc-
ers, and the perishable food producers.
I intend to push for hearings on the
bill in the spring, at which all interest-
ed parties will be welcome.

I also applaud the efforts by Sena-
tors LoNGc, ANDREWS, and Forp to get
at the problem of captive shippers
through other means. I support their
efforts and believe we are shooting at
the same goal but taking different
routes to that end. I look forward to
working with them toward our mutual
goals.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 447

Be it enacted by the Senale and House of
Representatives of the United Slates of
America in Congress assembled, That this
Act may be cited as the “Railroad Antimon-
oply Act of 1985,

Sec. 2. (a) The Congress finds that rail-
road rates and terms of service are best and
most efficiently established in a competitive
marketplace.

(b) The Congress finds that in many in-
stances a competitive marketplace does not
exist because of conditions such as those de-
scribed below:

(1) The source of supply of a bulk com-
modity is served by a single rail carrier that
has exclusive control of the railroad facili-
ties from the source of supply to a point of
interconnection with another rail carrier.
Beyond such point of interconnection alter-
native rail routes exist to the destination to
which the commodity is shipped, and such
routes would be competitive were it not for
the monopoly of the originating carrier over
the movement from the source of supply to
the point of interconnection. The originat-
ing rail carrier uses iis monopoly to elimi-
nate competiticn over the entire route and
to assess charges or require other terms of
service less favorable than those that would
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be assessed or required in a competitive en-
vironment for the movement over its track
or raflroad facilities from the source of
supply to the point of interconnection.

(2) A similar situation exists where a deliv-
ering or connecting rail carrier has exclusive
control of tracks or railroad facilities which
give it a monopoly from a point of intercon-
nection with another carrier to the destina-
tion of the movement or to a second point
of interconnection with another carrier.

(3) Situations also addressed by this Act
exist where a rail carrier has exclusive con-
trol over track or railroad facilities and mo-
nopolizes movements within the area of its
exclusive control, or where two or more rail
carriers have joint or mutual exclusive con-
trol over track or railroad facilities and so
monoploize its use.

(e) The purposes of this Act are to restore,
establish, or enhance competition by elimi-
nating the ability of the originating, con-
necting, or delivering carrier, as the case
may be, to assess charges or to require other
terms less favorable than those that would
be assessed or required in a truly competi-
tive environment.

Sec. 3. The Sherman Act (15 US.C. 1) is
amended by adding after section 8 the fol-
lowing new section:

“Sec. 9. (a)1) It shall be unlawful for an
owner rail carrier to monopolize or attempt
to monopolize by denying or threatening to
deny to any shipper or another rail carrier
the use on reasonable terms of a railroad fa-
cility which is the sole facility over which
such shipper can move bulk commodities by
rail to connect with the track of a compet-
ing rail carrier or to reach the destination of
shipment.

““(2) A violation of paragraph (1) shall not
occur where an owner rail carrier permits,
on reasonable terms determined in accord-
ance with generally accepted principles re-
garding just and reasonable rental of track,
another rail carrier offering competing serv-
ice to use such sole railroad facility. If the
owner rail carrier permits such use of the
sole railroad facility by a rail carrier and re-
sulting bona fide competition exists for the
transportation of the shipper’s goods, the
carrier transporting shippers commodities
shall not be restricted in its rates by any
provision of this Act.

“(3) If the owner rail carrier does not
offer use of its tracks to a competing rail
carrier, as provided in paragraph (2), or if
no competition materializes from any com-
peting rail carrier, the owner rail carrier
shall offer rates to a shipper for transporta-
tion of its bulk commodities over the sole
railroad facility at rates which are no
higher than would yield a fair return on the
proportion of the owner rail carrier’'s pru-
dent investment in the sole railroad facility
that the shipper's traffic bears to all traffic
using such sole railroad facility.

“(b) It is unlawful for the owner rail carri-
er—

“(1) to condition the use of the sole rail-
road facility upon use of other facilities of
the owner rail carrier, or

“(2) to suspend or threaten to suspend
service over the sole railroad facility by
reason of a shipper's asserting its rights
under this section.

“(e¢) If connection with a water carrier
exists at or within reasonable proximity of
the first connection with a competing rail
carrier, the shipper may elect to connect
with the water carrier instead of or in addi-
tion to connecting with a competing rail car-
rier; provided that the cost of interconnec-
tion is no greater than would be occasioned
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by interconnection with the first competing
rail carrier, or the owner rail carrier is reim-
bursed for the difference in cost.

“(d)(1) Any person injured in his business
or property by reason of a violation of sub-
section (b) of this Act may bring an action
therefor in accordance with the provision of
section 4 of the Clayton Act.

“(2) Any person shall be entitled to sue
for and have injunctive releif as provided in
section 16 of the Clayton Act for threated
loss or damage by reason of a violation of
this section, notwithstanding any limitation
contained in the proviso of such section 16
of the Clayton Act.

“(e) For purposes of this section the
term—

“(1) ‘rail carrier’ means a person or per-
sons providing for compensation railroad
transportation in or affecting commerce;

“(2) ‘owner rail carrier' means the rail car-
rier which owns or controls exclusively or
jointly a sole railroad facility;

“(3) ‘railroad facility' includes all facilities
commonly included in the term ‘railroad’
which are necessary or practical for the
movement of commodities over the sole rail-
road facility;

“(4) ‘sole railroad facility’ means a rail-
road facility which is the only facility by
which a shipper can move bulk commodities
by rail to connect with a competing railroad.
Use of the sole facility ‘to the destination of
shipment' does not include use of railroad
facilities beyond the point of connection or
points of interconnection;

“(5) ‘shipper’ includes—

“(A) a person engaged in a business other
than transportation who, in furtherance of
such business, moves its own goods or ar-
ranges for transportation of commodities
which it has sold; and

“(B) a person engaged in intermodal
transportation who is a purchaser of rail
service used in such intermodal transporta-
tion commonly called a ‘shipper’'s agent’;

“(6) ‘bulk commodities’ includes bulk
goods moved in carload lots, such as coal,
ore, grain, fertilizer, dry chemicals, primary
forest or wood raw materials, and perishable
commodities for human consumption when
shipped in service which includes ToFC
service;

“(T) ‘primary forest or wood raw materi-
als’ includes logs, pulp wood, dressed or
treated poles and saw mill or planing mill
products;

“(8) 'service which includes ToFC service'
means service to a shipper who customarily
uses transportation by rail or trailers on flat
cars (ToFC service) as a part of any given
shipment, but does not exclude service to
such shipper of some shipment by rail not
employing ToFC service;

“(9) ‘dry chemicals’ means substances
identifiable by chemical formulae and com-
monly described as chemicals, such as soda
?.sh. silica gel, caustic soda, and sodium sul-

ate;

“(10) ‘track of the competing rail carrier’
means track subject to the competing carri-
er's use but does not include tracks jointly
used by the rail carrier denying use of the
sole facility; and

“(11) ‘connect' includes connection from
the point of origin, point of destination,
and/or point of Interconnection with an-
other carrier.”.

By Mr. GRASSLEY:

S. 448. A bill to amend the Internal
Revenue Code of 1954 to encourage
contributions of equipment to postsec-
ondary vocational education programs
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and to allow a credit to employers for
vocational education courses taught by
an employee without compensation
and for temporary employment of full-
time vocational educational instrue-
tors; to the Committee on Finance.

JOBES TRAINING

® Mr. GRASSLEY. Mr. President,
today I am reintroducing legislation
which will strengthen the partnership
between the business sector and our
educational institutions in providing
needed job training for our work force.
This measure is essentially the same
as legislation which I introduced in
the 98th Congress, S. 108, which
passed the Senate as an amendment to
the Deficit Reduction Act of 1984. Un-
fortunately, my bill, along with other
tax credit provisions, was dropped
during the conference session with the
House last June. I am hopeful that the
measure I am introducing again today,
which is in exactly the same form
passed by the Senate last session, will
again receive prompt consideration
and approval by this body in the
weeks ahead.

We are well aware that our Nation is
going through a time of fundamental
economic change characterized by the
decline of older manufacturing indus-
tries and the rapid growth of high
technology and service industries. To
remain competitive in a more highly
technical global economy, our Nation
must seek to achieve productivity
gains and to generate economic
growth. The importance of capital in-
vestment and technological innovation
cannot be overlooked, however, we
must also acknowledge that invest-
ment in American workers is crucial to
our continued economic renewal. The
application of new technology by in-
dustry will require our work force to
be highly skilled and continually re-
trained. In fact, manpower experts
now estimate that a worker currently
entering the work force will have to be
retrained seven times during his or her
lifetime.

Yet, public incentives to date have
overwhelmingly favored capital and
technology investments over worker
training as a route to improved nation-
al productivity. In 1984, for example,
the annual expenditure on training by
American firms, according to the
American Society for Training and De-
velopment, was $300 per worker,
versus a capital investment expendi-
ture of $3,300 per worker. I feel that
greater emphasis must be placed on
providing for a growing and changing
work force and that greater support is
needed for the Nation’s public and pri-
vate training programs.

An important key to training and re-
training our Nation's work force is the
community college and technical insti-
tute system which spans the country.
Offering more than 1,400 different oc-
cupational specialty and technician




February 7, 1985

training programs which train over 11
million workers annually, community
colleges provides local residents with
low-cost access to high-guality training
programs. Because these schools can
boost a job placement rate of nearly
90 percent, and because they have the
ability to change their course offerings
and alter training programs to meet
local labor needs, community colleges
have been recognized by the National
Alliance of Business as the “Nation’s
preeminent adult education system.”
Members of the business community
have a direct hand in community col-
lege policymaking because the schools
are intimately tied with local business-
es through their administration strue-
ture. Local industry also participate
through advisory committees for each
occupational program offered by the
community college. The legislation
which I am reintroducing today would
further strengthen this partnership
and aid our country’s community col-
leges and technical institutes in be-
coming even more effective. My bill
would encourage the donation of
equipment for vocational training and
provide incentives for the exchange of
knowledge between industry and facul-
ty.

Technical training programs often
rely on expensive equipment which
quickly become obsolete in this age of
exploding technology. However, the
need to train workers on equipment
they will operate in the private sector
is self-evident. Much equipment in our
community colleges has fallen far
behind the state-of-the-art. Many
States, mired in budgetary pressures
of their own, have been unable to
make the commitment to meet the
equipment needs of their community
colleges. I know that in the State of
Iowa, for example, funds for upgrad-
ing equipment were zeroed out of the
1982, 1983, and 1984 budgets. Iowa's
$500,000 appropriation for 1985 will
not go far among the State’s 20 col-
leges and technical institutes, particu-
larly when many schools have tremen-
dous needs merely for the repair and
maintenance of their old equipment.
Furthermore, many colleges across the
Nation have found it impossible to
expand into the emerging job fields of
robotics, laser optics, and other tech-
nologies because of the shortage of
funds to initiate such programs. My
legislation would offer tax incentives
to industry to help underwrite the ex-
pense of modernizing training pro-
grams by donating technical equip-
ment. Current law provides a tax de-
duction of the basis and one-half the
unrealized appreciation—not to exceed
twice basis—of equipment donated to
educational institutions if used for re-
search purposes. My bill expands the
same deduction to apply to the dona-
tion of equipment used for vocational
training. Although it would be a rela-
tively small investment by the Federal

CONGRESSIONAL RECORD—SENATE

Government, benefits to these train-

ing institutions would be significant.

The second part of my bill encour-
ages the lending of industry employees
to educational institutions to teach vo-
cational education courses. Communi-
ty colleges are finding it increasingly
more difficult to compete with private
industry in attracting and maintaining
qualified technical instructors. Some
college rely on part-time instructors
who are often local practioners, how-
ever, industry needs incentives to
make greater use of this tool. My bill
allows a $100 corporate tax credits for
every vocational training course
taught by a qualified employee of that
corporation, up to five courses a year
per employee. These incentives would
encourage industry to contribute
needed technical instruction that col-
leges are currently unable to provide,
particularly in highly specialized tech-
nologies. In addition, this legislation
contains a similar tax credit for indus-
try to create work opportunities for
community college faculty members in
order to upgrade their skills. A $100
tax credit would be provided for the
temporary employment of a gqualified
vocational education instructor by a
corporation, thus stimulating the
sharing of current private sector tech-
nology and expertise with the educa-
tion sector.

Mr. President, the impact of my bill
on Federal revenues would be mini-
mal, yet, this bill would encourage ex-
tensive industry contributions of much
needed equipment and technical train-
ing to one of the best delivery systems
for job training and retraining pro-
grams in our Nation. I hope the
Senate will again give prompt consid-
eration and passage to this legislation.

Mr. President, I ask unanimous con-
sent that the bill and section-by-sec-
tion analysis be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
REcoORD as follows:

S. 448

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. CERTAIN CONTRIBUTIONS OF PROPER-
TY USED IN QUALIFIED VOCATIONAL
EDUCATION PROGRAMS.

(a) INn GENERAL.—Subsection (e) of section
170 of the Internal Revenue Code of 1954
(relating to certain contributions of ordi-
nary income and capital gain property) is
amended by adding at the end thereof the
following new paragraph:

“{(6) SPECIAL RULE FOR CERTAIN CONTRIBU-
TIONS OF PROPERTY USED IN QUALIFIED VOCA-
TIONAL EDUCATION PROGRAMS.—

“(A) LIMIT ON REDUCTION.—In the case of a
qualified vocational education contribution,
the reduction under paragraph (1)(A) shall
be no greater than the amount determined
under paragraph (3)(B).

“(B) QUALIFIED VOCATIONAL EDUCATION CON-
TRIBUTION.—For purposes of this paragraph,
the term ‘qualified vocational education
contribution’ means a charitable contribu-
tion by a corporation of tangible personal
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property described in paragraph (1) of sec-
tion 1221, but only if—

“(i) such contribution is to—

‘“(I) a public community college or public
technical institute (within the meaning of
section 742(b) of the Higher Education Act
of 1865 (20 U.S.C. 1132e-1)) and is made
through the governing body of the donee, or

“(II) an area vocational education school
(within the meaning of section 195(2) (C)
and (D) of the Vocational Education Act of
1963 (20 U.S.C. section 2461(2) (C) and (D)),
which is not a secondary school under State
law, and such contribution is made through
the governing body of the donee for use in
programs enrolling principally nonsecon-
dary students in courses in engineering,
mathematics, or the physical or biological
sciences, and the programs are designed to
prepare the student to work as a technician
and at a semiprofessional level in engineer-
ing, scientific, or other technological fields
which require the understanding and appli-
cation of basic engineering, scientific, or
mathematical principles or knowledge.

“(ii) the property is scientific or technical
equipment or apparatus,

“(iii) substantially all of the use of such
property by the donee is for training stu-
dents enrolled in a postsecondary nonsecon-
dary vocational education program offered
by the donee,

“(iv) the property is not computer soft-
ware, a microcomputer, or any other com-
puter designed generally for use in the
home or other personal use,

“(v) the fair market value of the property
exceeds $250,

“(vi) the property is manufactured, pro-
duced, or assembled by the taxpayer, and
the contribution is made not later than six
months after the date on which the manu-
facture, production, or assembly of the
property is substantially completed,

“(vii) the original use of the property is by
the donee,

“(viii) the property is accompanied by the
same warranty or warranties normally pro-
vided by the manufacturer in connection
with a sale of the property contributed,

“(ix) such property is not transferred by
the donee in exchange for money, other
property, or services within 5 years of the
date of original transfer to the donee,

“(x) such property is functional and
usable in the condition in which it is trans-
ferred for the purposes described in clause
(iii), without the necessity of any repair, re-
conditioning, or other similar investment by
the donee, and

“(xi) the taxpayer receives from the gov-
erning body of the donee a written state-
ment, executed under penalties of perjury,
representing that the property and its use
and disposition by the donee will be in ac-
cordance with the provisions of clauses (iii),
(ix), and (x).".

“(C) CorroraTION.—For purposes of this
paragraph, the term ‘corporation’ shall not
include—

“(i) an 8 corporation,

“(ii) a personal holding company (within
the meaning of section 542), or

“(iii) a service organization (within the
meaning of section 414(mX3)).

‘(D) NONSECONDARY STUDENT.—For pur-
poses of this provision, a nonsecondary stu-
dent means an individual who is not en-
rolled in—

“(i) a high school or secondary school,

“(ii) a course of study leading to a high
school diploma or its equivalent, or

“(iii) a course of study in lieu of a high
school or secondary education.”.
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(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to contribu-
tions made after December 31, 1985.

SEC. 2. POSTSECONDARY VOCATIONAL EDUCATION
INSTRUCTION CREDIT.

{a) INn GENERAL.—Subpart A of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1954 (relating to credits al-
lowable against tax) is amended by inserting
after section 25 the following new section:
“SEC. 25A. VOCATIONAL EDUCATION INSTRUCTION

CREDIT.

“(a) INn GENERAL.—In the case of a corpora-
tion, there shall be allowed as a credit
against the tax imposed by this chapter for
the taxable year an amount equal to the
sum of—

“(1) the product of—

“{A) $100, multiplied by

“{B) the number of postsecondary voca-
tional education courses taught by qualified
teaching employees of the taxpayer during
the taxable year, plus

“(2) the product of—

“(A) $100, mulitplied by

“(B) the number of qualified vocational
education instructors who were employed
by the taxpayer during the taxable year.

“(b) LIMITATIONS.—

“(1) DoLLAR LIMITATION.—The aggregate
amount allowable as a credit under subsec-
tion (a) to any taxpayer for any taxable
year shall not exceed $20,000.

“(2) LIMITATION ON THE NUMBER OF
COURSES TAUGHT PER EMPLOYEE.—NO more
than 5 postsecondary vocational education
courses taught by the same qualified teach-
ing employee may be taken into account
under subsection (a}1)XP).

“(¢) DEFINITIONS AND SpEcIAL RuLEs.—For
purposes of this section—

**(1) POSTSECONDARY VOCATIONAL EDUCATION
courses.—The term ‘postsecondary voca-
tional education course’ means any course
of instruction which—

“(A) is offered by an institution of higher

education as part of an organized education
program,
“(B) is in the physical, biological, comput-
er, or engineering technologies, or electronic
and automated industrial, medical, and agri-
cultural equipment and instrumentation op-
eration,

“(C) consists of a period of instruction
which is at least equivalent to a course of in-
struction that provides 3 hours of instruc-
tion per week during an academic semester,
and

“({D) has been completed before the close
of the taxable year.

*(2) QUALIFIED VOCATIONAL EDUCATION IN-
sTRUCTOR.—The term ‘qualified vocational
education instructor' means an individual
who—

“(A) was employed by the taxpayer on a
full-time basis for at least 3 months but not
more than 12 months during the 2-year
period ending at the close of the taxable

ear,

“(B) prior to such employment, taught
postsecondary vocational education courses
on a full-time basis at an institution of
higher education,

“(C) is teaching such courses on a full-
time basis at an institution of higher educa-
tion at the close of such taxable year, and

“‘D) is not employed by the taxpayer at
the close of the taxable year.

“(3) QUALIFIED TEACHING EMPLOYEE.—The
term ‘qualified teaching employee’ means
an individual who—

“(A) taught at least one postsecondary vo-
cational education course on a part-time
basis at an institution of higher education
during the taxable year,
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“(B) is a full-time employee of the taxpay-
er for the entire taxable year,

“(C) does not receive any compensation
{roc:l'n such institution of higher education,
an

“(D) was not a qualified vocational educa-
tion instructor at any time during the tax-
able year.

“(4) INSTITUTION OF HIGHER EDUCATION.—
The term ‘institution of higher education’
has the meaning given such term in section
1201(a) of the Higher Education Act of
1965.

“(5) ALLOCATION IN CASE OF CONTROLLED
GROUP OF CORPORATIONS.—

“(A) IN GENERAL.—In determining the
amount of the credit under this section—

“(¢i) all members of the same controlled
group of corporations shall be treated as a
single taxpayer, and

“(ii) the credit (if any) allowable by this
section to each such member with respect to
any qualified teaching employee or quali-
fied vocational education instructor shall be
in proportion to the member’s share of the
wages paid for the taxable year to such
qualified teaching employee or qualified vo-
cational education instructor.

“(B) CONTROLLED GROUF OF CORPORA-
TI0NS.—The term ‘controlled group of cor-
porations' has the same meaning given to
such term by section 1563(a), except that—

“(i) ‘more than 50 percent’ shall be substi-
tuted for ‘at least 80 percent’ each place it
appears in section 1563(a)1), and

“(ii) the determination shall be made
without regard to subsections (aX4) and
(eM3XC) of section 1563.

“(6) CorrORATION.—The term ‘corpora-
tion’ shall not include—

"(A) an S corporation,

“(B) a personal holding company (within
the meaning of section 542), or

*(C) a service organization (within the
meaning of section 414(mX3)).

“(T) DOUBLE BENEFIT.—Any credit allow-
able under this section for the taxable year
with respect to any employee of the taxpay-
er shall be in addition to any deduction
under this chapter which is allowable to the
taxpayer for such taxable year with respect
to compensation paid to such employee.".

(b) CONFORMING AMENDMENTS.—

(1) The table of sections for subpart A of
part IV of subchapter A of chapter 1 of the
Internal Revenue Code of 1954 is amended
by inserting after the item relating to sec-
tion 25 the following new item:

“Sec. 25A. Vocational education instruction
credit.”.

(2) The heading for subpart A of part IV
of subchapter A of chapter 1 of such Code
as amended by striking out "“Personal".

(3) The table of contents for part IV of
subchapter A of chapter 1 of such Code is
amended by striking out “personal” in the
item relating to subpart A.

(¢) ErrEcTIVE DATE—The amendments
made by this section shall apply to taxable
years begining after December 31, 1985.

SECTION-BY-SECTION ANALYSIS

SecTtiOoN 1. Amends § 170(e) of the Internal
Revenue Code of 1854 to provide an aug-
mented charitable deduction for corporate
donations of certain newly manufactured
tangible personal property to a public com-
munity college or public technical institute
(within the meaning of §742(b) of the
Higher Education Act of 1965) or an area
vocational education school (within the
meaning of § 195(2)(C) and (D) of the Voca-
tional Education Act of 1963), which is not a
secondary school under state law, The con-
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tribution must be made through the govern-
ing body of the donee. For purposes of this
deduction and the credit allowed by section
2 the term corporation does not include cor-
porations, personal holding companies or
service organizations.

To qualify, a donation of equipment must
satisfy all of the following requirements:

(1) The property is scientific or technical
equipment or apparatus;

(2) The property was manufactured, pro-
duced, or assembled by the taxpayer, and is
property described in Code section 1221(1),
and the taxpayer is in the business of manu-
facturing, etc., and selling or leasing such
property;

(3) The contribution of the equipment is
made within six months after the date the
construction or assembly of the property is
substantially completed;

(4) The fair market value of the donated
item exceeds $250;

(5) The original use of the donated prop-
erty is by the donee;

(8) Substantially all of the use of the
property by the donee is for training stu-
dents enrolled in a postsecondary or nonse-
condary vocational education program of-
fered by the donee;

({T) The donor transfers with the property
the same warranties normally provided by
the manufacturer in connection with a sale
of such property;

(8) The property as transferred is usable
and functional without need of any repair,
reconditioning, or similar investment by the
donee;

(9) The donated property must not be
transferred by the donee in exchange for
money, other property, or services within
five years after receipt; and

(10) The taxpayer receives from the gov-
erning body of the donee a written state-
ment, signed under penalties of perjury,
representing that the use, condition, and
disposition of the donated property are in
accordance with these requirements (6), (8),
and (9).

The augmented deduction does not apply
to contributions of computer software, a
microcomputer, or any other computer de-
signed generally for use in the home or
other personal use.

If all these requirements are satisfied, the
augmented charitable deduction allowed for
the donation of equipment generally is the
sum of (1) the taxpayer's basis in the donat-
ed property and (2) one-half of the unreal-
ized appreciation (i.e., one-half of the differ-
ence between the property’s fair market
value determined at the time of the contri-
bution and the donor's basis in the proper-
ty). However, in no event is a deduction al-
lowed for any amount which exceeds twice
the basis of the property, or any amount in
excess of fair market value.

This provision is effective for contribu-
tions made after December 31, 1985.

Section 2. Amends the Internal Revenue
Code of 1954 by adding a new section, § 25A.
It would provide a new tax credit to corpo-
rations with respect to (1) post secondary
vocational education courses taught by
qualified teaching employees of the taxpay-
er and (2) qualified vocational education in-
structors temporarily employed by the tax-
payer.

The amount of the credit generally is $100
for each postsecondary vocational education
course taught by qualified teaching employ-
ees of the taxpayer during the taxable year
(not to exceed five courses per employee per
taxable year), plus $100 for each qualified
vocational education instructor temporarily
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employed by the taxpayer during the tax-
able year. The total of such credits allowed
to a taxpayer (or to a controlled group of
corporations) for a taxable year is $20,000.

A postsecondary vocational education
course is defined as any course of instruec-
tion which (1) is offered by an institution of
higher education (within the meaning of
sec, 1201(a) of the Higher Education Act of
1965) as part of an organized education pro-
gram; (2) is in the physical, biological, com-
puter, or engineering technologies, or elec-
tronic and automated industrial, medical,
and agricultural equipment and instrumen-
tation operation; (3) consists of a period of
instruction which is at least equivalent to a
course of instruction that provides three
hours of instruction per week during an aca-
demic semester; and (4) has been completed
before the close of the taxable year.

A qualified teaching employee is defined
as any individual employed full-time by the
taxpayer for the entire taxable year who
taught at least one postsecondary vocation-
al education course part-time at an institu-
tion of higher education, does not receive
any compensation from the institution of
higher education, and was not a qualified
vocational education instructor at any time
during the taxable year.

A vocational education instructor is de-
fined as any individual who (1) was em-
ployed full-time by the taxpayer for at least
three months but not more than 12 months
during the two-year period ending at the
close of the taxable year; (2) prior to this
employment, taught postsecondary voca-
tional education courses full-time at an in-
stitution of higher education; (3) is teaching
such courses full-time at an institution of
higher education at the close of the taxable
year; and (4) is not employed by the taxpay-
er at the close of the taxable year.

Any credit allowed under the bill with re-
spect to an employee is in addition to any
allowable deduction for compensation paid
to the employee by the taxpayer.

This provision is effective for taxable
years beginning after December 31, 1985.

The foregoing analysis employs the lan-
guage contained in Senate Committee on Fi-
nance Committee Print (S. Prt. 98-169, Vol.
1 at 925-929) explaining similar provisions
in the Deficit Reduction Act of 1984, as ap-
proved by the Committee. Those provisions
were subsequently deleted by the confer-
ence agreement (H. Rep't. No. 98-861 at
1261-1262). It has been modified, where nec-
essary, to reflect changes in language or
dates.@

By Mr. BINGAMAN:

S. 450. A bill to establish a commis-
sion to study and make recommenda-
tions concerning the international
trade and export policies and practices
of the United States; to the Commit-
tee on Governmental Affairs.

INTERNATIONAL TRADE AND EXPORT POLICY

STUDY COMMISSION ACT
® Mr. BINGAMAN. Mr. President,
today I am introducing a bill to estab-
lish a bipartisan national commission
to study and make recommendations
concerning the international trade and
export policies and practices of the
United States. Such a commission is
badly needed in order to study the var-
ious pieces of our trade puzzle and to
make recommendations for solutions
to each of these problems. This com-
mission would help to establish a co-
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herent international trade and export
policy.

In recent months, much has been
written and spoken about the interna-
tional trade problems which this coun-
try now faces and which it is expected
to face in the years ahead. There is se-
rious concern about our Nation’s abili-
ty to successfully compete internation-
ally, and the simple facts illustrate the
problem well.

In 1973, trade in goods and services
accounted for 8.3 percent of the U.S.
gross national product. Today, accord-
ing to some estimate, trade accounts
for almost 12 percent of GNP. Accord-
ing to a Commerce Department study
in 1980, 6.2 million American workers
owed their jobs to U.S. exports. By
1982, the number had dropped to 4.9
million and in 1983 to 4.6 million,
mainly because of the drop in export
volume. We export 25 percent of our
industrial production and 40 percent
of our crops each year. However, de-
spite the magnitude of our exports,
they are dwarfed by our imports. Last
year, we imported $123.3 billion more
than we exported. This trade deficit is
the largest in U.S. history.

From 1891 to 1970, the United States
had an unbroken string of trade sur-
pluses. Since 1971, however, we have
had deficits in every year except two.
The cumulative trade deficit since
1979 alone is a staggering $301.9 bil-
lion. If present trends continue, we
will register a $150 billion trade deficit
in 1985.

Our weakening trade posture is not
confined to heavy industries. In tradi-
tionally strong sectors such as foods,
feeds and beverages, our trade surplus
dropped from $18.7 billion to $10.2 bil-
lion from 1981 to 1984, a 45-percent
decline. In the service sector, a surplus
of $41 billion in 1981 has declined to
$22 billion in 1984, a $19 billion de-
crease in 3 years. Services decline com-
bined with the large trade deficits
have led to an estimated $100 billion
current account deficit for 1984.

The future economic well-being of
our Nation is clearly linked to the abil-
ity of American business to compete
successfully in the world economy, and
as the above figures show, we are not
doing too well.

These sustained record trade deficits
have resulted in a serious threat to our
economy. These trade deficits have re-
sulted in the loss of millions of U.S.
jobs and, if left unchecked, will con-
tribute to continuing troubles for
many U.S. industries and cities. More
than 1.5 million jobs are estimated to
have been lost due to rising trade defi-
cits. From 1980 to 1982, 40 percent of
the increase in U.S. unemployment
can be traced to the decline in U.S. ex-
ports. If these trends are permitted to
continue, as many as 3 million Ameri-
cans will be unemployed by late 1985.
Much congressional attention has
been focused on these issues, but little
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has been accomplished. I look forward
to meaningful action in the very im-
portant area of reducing our record
trade deficit.

There are many perceived reasons
for our trade failures and even the
degree of our failure is widely debated.
Some cite looming budget deficits and
imported oil prices. Still others have
called for trade reorganization as a
logical first step. Whatever is ulti-
mately done, I would suggest that
action is long overdue.

One further problem which exists,
in my opinion, is the lack of a coher-
ent and effective international eco-
nomic policy. There now exists a seri-
ous failure on the part of the Federal
Government to work in cooperation
with American private enterprise to
formulate a coherent and effective
international economic policy that
promotes trading opportunities for
U.S. businesses. In the last Congress,
the Senate Governmental Affairs
Committee held several days of hear-
ings on these issues and approved leg-
islation to create a new Department of
Trade to facilitate the formulation
and implementation of cohesive and
effective trade policies within the Fed-
eral Government. It was hoped by sup-
porters of such proposals that the cre-
ation of a new Department of Trade
would provide an organizational envi-
ronment in which effective trade
policy could be carried out. I support-
ed this legislation as a good first step,
but much more needs to be done to ad-
dress our trade problems and coordi-
nate our trade policy.

I believe there has also been a fail-
ure on the part of large segments of
American business to seize trade op-
portunities. This issue is not directly
addressed by Trade Reorganization.
Only 12 percent of the Nation's
252,000 manufacturers market their
products overseas. Available informa-
tion, however, indicates that many
more small U.S. manufacturers could
begin to export if they had the right
assistance to overcome impediments in
doing so. It was recently estimated
that 11,000 small export-capable firms
could be induced to try to export if
properly approached and assisted, and
that the value of exports by such
firms could amount to more than $4
billion a year.

I believe we also need to increase our
familiarity with foreign needs and cul-
tures in order to compete successfully.
As a people, we are not nearly as fa-
miliar with other nations of the world
as they are with us. Our people trying
to do business overseas are hampered
by a lack of language facility, a lack of
understanding of the economic sys-
tems and business practices in other
countries, a lack of familiarity with
local cultures and customs, ignorance
about appropriate marketing tech-
niques and local financing arrange-
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ments, lack of understanding about
the local economic conditions and
trading posture of other countries, and
on and on. Because this expertise is
not as well developed in our private
sector, the Government may also be
lacking a skilled cadre of individuals
who can give advice or carry out trade
policy. The need for such skills, expe-
rience, ties, and understanding in the
Government and the private sector is
paramount.

Mr. President, for these reasons, I
am introducing legislation which calls
for the creation of a bipartisan nation-
al commission to study and make rec-
ommendations concerning the interna-
tional trade and export policies and
practices of the United States. The 1-
year study is to result in recommenda-
tions for changes in laws and regula-
tions which are intended to facilitate
the administration of the trade and
export functions of the Federal Gov-
ernment, enhance export growth, pro-
vide for removal of trade barriers, pro-
vide for common understanding of
international trade by businesses, de-
velop expertise on foreign business
practices and trade issues, and for
other purposes. The commission is to
be composed of six Members of the
Senate, six Members of the House, and
six members appointed by the Presi-
dent.

The issues to be studied and report-
ed on include: existing impediments to
exporting in American industries—
legal, financial, and otherwise—the

needs of American industry for infor-
mation and opportunities to enhance

exporting; methods for improving
export incentives for U.S. businesses;
the need for a closer integration of
trade and international monetary
policy; the need to coordinate Ameri-
can trade policies and practices with
promotion of industrial revitalization;
the need for high quality data to
identify markets, new products, and
industries; the need for directing Fed-
eral resources to provide sustained
economic growth and employment; the
need for cooperation among the prin-
cipal sectors of the economy; the
impact of State and local governments
in exporting; the organizational struc-
tures of other industrial nations; the
organizational structures of Federal
agencies; and the need to promote in-
stitutional and noninstitutional educa-
tional activities that will contribute to
the ability of U.S. businesses to suc-
ceed in marketing U.S. goods and serv-
ices abroad. Each of these major issues
represent a key area of our overall
U.S. trade policy and deserve immedi-
ate consideration.

The purpose of the commission is to
achieve a better national focus of the
various trade problems that affect the
United States at this time. A major na-
tional study would also provide the op-
portunity to develop an agenda of rec-
ommendations which would help the
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President and the Congress begin to
solve our trade problems.

I urge my colleagues to join me in
support of calling for adoption of this
commission. Given the seriousness of
our trade problems and current trends,
which show lost jobs, rising deficits,
and lost opportunities, we must focus
our collective national attention on
making trade a mnational priority.
America, once the premier industrial
power of the world, is losing its com-
petitive edge. We must stop blindly
traveling an unchartered course. In-
stead, we must begin to fill the gaps in
our knowledge and determine the best
path for expanding our exports and
recouping our position in the world
marketplace.

Let us begin this process by address-
ing the single most important problem
in the trade area—the lack of any co-
herent and coordinated trade policy.
This commission would help to formu-
late such a policy by bringing all the
individual trade and export issues into
focus and advancing recommendations
for solutions.

Mr. President, I ask that the text of
the bill be printed in the Recorp fol-
lowing my remarks.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 450

Be it enacted by the Senale and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “International
Trade and Export Policy Study Commission
Act of 1985".

ESTABLISHMENT

SEec. 2. (a) There is established the Inter-
national Trade and Export Policy Study
Commission (hereinafter in this Act re-
ferred to as the “"Commission™).

(bX1) The Commission shall be composed
of eighteen members as follows:

(A) Six members appointed by the Presi-
dent in accordance with paragraph (2)(A).

(B) Six members appointed by the Presi-
dent pro tempore of the Senate from mem-
bers of the Senate in accordance with para-
graph (2XB), upon the recommendation of
the majority leader or the minority leader
of the Senate, as the case may be, with re-
spect to members appointed from the politi-
cal party of that leader.

(C) Six Members of the House of Repre-
sentatives appointed by the Speaker of the
House of Representatives in accordance
with paragraph (2)X(B).

(2XA) The President shall appoint as
members of the Commission under para-
graph (1XA) individuals who are especially
qualified to serve on the Commission due to
the education, training, or experience of
such individuals. Of the members appointed
by the President under such paragraph, at
least five members shall be individuals who
are not officers or employees of the United
States, and at least two members shall be
representatives of businesses or labor orga-
nizations. Not more than three members of
the Commission appointed under such para-
graph shall be members of the same politi-
cal party.

(BXi) In appointing members to the Com-
mission, the President pro tempore of the
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Senate and the Speaker of the House of
Representatives shall give special consider-
ation to the appointment of members of the
Senate or the House of Representatives, as
the case may be, who are members of the
committees of their respective Houses
which have legislative jurisdiction over, or
special concerns with respect to, matters re-
lating to international trade.

(ii) Not more than three members of the
Commission appointed under paragraph
(1XB) shall be members of the same politi-
cal party, and not more than three members
of the Commission appointed under para-
graph (1)XC) shall be members of the same
political party.

(3) The first eighteen appointments to the
Commission shall be made by the date
which is thirty days after the date of the
enactment of this Act or by October 1, 1985,
whichever is later. A vacancy in the Com-
mission shall be filled in the manner in
which the original appointment was made.

(4) Members of the Commission shall be
appointed to serve for the life of the Com-
mission.

(5X(A) Each member of the Commission
appointed under paragraph (1XA) who is
not an officer or employee of the United
States shall be compensated at a rate equal
to the daily equivalent of the annual rate of
basic pay prescribed for grade GS-18 of the
General Schedule under section 5332 of title
5, United States Code, for each day (includ-
ing travel time) during which such member
is engaged in the actual performance of the
duties of the Commission. All members of
the Commission who are officers or employ-
ees of the United States shall serve without
additional compensation.

(B) While away from their homes or regu-
lar places of business in the performance of
services for the Commission, all members of
the Commission shall be allowed travel ex-
penses, including per diem in lieu of subsist-
ence, at rates authorized for employees of
agencies under section 5702 of title 5,
United States Code.

(c)(1) Nine members of the Commission
shall constitute a quorum, but a lesser
number may hold hearings.

(2) The Chairman and Vice Chairman of
the Commission shall be elected by and
from the members of the Commission for
the life of the Commission.

(3) The Commission shall meet at the call
of the Chairman or a majority of its mem-
bers.

(d)(1) The Chairman of the Commission,
in consultation with the Vice Chairman, and
without regard to the civil service laws,
rules, and regulations, is authorized to ap-
point and fix the compensation of a staff di-
rector and such other additional personnel
as may be necessary to enable the Commis-
sion to carry out its functions.

(2) Any Federal employee may be detailed
to the Commission without reimbursement,
and such detail shall be without interrup-
tion or loss of civil service status or privi-
lege.

(3) The Commission may procure tempo-
rary and intermittent services under section
3109(b) of title 5, United States Code, at
rates for individuals which do not exceed
the daily equivalent of the annual rate of
basic pay prescribed for GS-18 of the Gen-
eral Schedule under section 5332 of such
title.

(e)X1) The Commission may, for the pur-
pose of carrying out this Act, hold such
hearings, sit and act at such times and
places, take such testimony, and receive
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such evidence, as the Commission considers
appropriate.

(2) The Commission may secure directly
from any department or agency of the
United States information necessary to
enable the Commission to carry out this
Act. Upon request of the Chairman of the
Commission, the head of such department
or agency shall furnish such information to
the Commission.

(3) The Commission may accept, use, and
dispose of gifts or donations of services or
property.

(4) The Commission may use the United
States mails in the same manner and under
the same conditions as other departments
and agencies of the United States.

(5) The Administrator of General Services
shall provide to the Commission on a reim-
bursable basis such administrative and sup-
port services as the Commission may re-
quest.

DUTIES

Sec. 3. (a) The Commission shall study
and make recommendations concerning
international trade and export policies and
practices of the United States, including rec-
ommendations for such changes in laws and
regulations as may be required in order to—

(1) facilitate the administration of the
trade and export functions of the Federal
Government;

(2) enhance export growth;

(3) provide for removal of trade barriers;

(4) provide for common understanding of
international trade by businesses;

(5) develop expertise on foreign business
practices and trade issues; and

(6) accomplish such other purposes as the
Commission considers appropriate.

(b) In conducting the study required by
subsection (a), the Commission shall review
and make recommendations concerning—

(1) existing impediments to exporting by
American industries, including—

(A) regulations, paperwork requirements,
and procedures imposed by the United
States Government, especially export con-
trols;

(B) the impact of the antitrust laws on ex-
ports;

(C) insufficient financing, Government
credits, and incentives for export expansion,
and the lack of Export-Import Bank and the
Foreign Credit Insurance Association sup-
port and responsiveness,

(D) the lack of a unified, coherent, and
clearly enunciated United States Govern-
ment policy which supports the export com-
munity and which is carried out by all Fed-
eral agencies; and

(E) the lack of research and development
capabilities to help improve the ability of
American industries to compete with for-
eign industries;

(2) the needs of American industry for in-
formation and opportunities to enhance ex-
porting, particularly the needs of small and
medium sized firms, including needs for—

(A) specific sales or representation leads;

(B) specific information on market condi-
tions, practices, and potentials;

(C) information about and lists of individ-
ual foreign buyers and foreign representa-
tives;

(D) opportunities to meet directly in the
United States with individual foreign buyers
and foreign representatives;

(E) opportunities for publicity of compa-
nies, products, and interests abroad;

(F) opportunities to display or otherwise
expose products abroad,

((3) assistance in making sucessful bids for
major overseas contracts;
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(H) general information on methods of ex-
porting and on countries to which products
can be exported; and

(I) information on the benefits of export-
ing;

(3) methods for improving export incen-
tives for United States businesses, includ-
ing—

(A) export financing;

(B) export insurance,

(C) tax benefits; and

(D) the facilitation of the creation of trad-
ing companies;

(4) the need for a closer integration of
trade and international monetary policy, in-
cluding the need to relieve trade policy of
major burdens created by the recurrence of
currency exchange rate misalignments;

(5) the need to coordinate American trade
policies and practices with the promotion of
industrial revitalization in the United
States;

(6) the need for high quality data in order
to identify markets, new products, and in-
dustries, and the failure to effectively com-
municate such data to American industry;

(7T) the need for directing Federal re-
sources to provide sustained economic
growth and employment;

(8) the need for cooperation and support
among the principal sectors of the economy,
including business, labor, government, and
the public;

(9) the impact of, and the proper role for,
international trade activities by State and
local governments, including export promo-
tion activities, State export-import banks,
and State export trade companies;

(10) the organizational structures under
which other industrial nations, such as
Japan, Great Britain, Canada, and West
Germany, carry out the international trade
activities of those nations;

(11) the organizational structure of Feder-
al agencies which make and carry out trade
policies, including the need for strength-
ened and integrated implementation of
international trade functions and improve-
me&mt.s in the Foreign Commerical Service;
an

(12) the need to promote institutional and
noninstitutional educational activities that
will contribute to the ability of United
States businesses to succeed in the market-
ing of United States goods and services
abroad, such as—

(A) government-sponsored work-study
programs which allow United States repre-
sentatives of business, labor, and govern-
ment to live overseas and analyze foreign
market opportunities, study existing trade
and cultural barriers, and develop expertise
on foreign business practices and trade
issues; and

(B) the promotion of foreign language ca-
pabilities to facilitate United States com-
merce by overcoming language and market-
ing barriers.

FINAL REPORT

Sec. 4. Not later than July 1, 1987, the
Commission shall transmit to the President
and to the Congress a report containing a
detailed statement of the study conducted
by the Commission under this Act and the
recommendations of the Commission with
respect to the matters specified in section 3,
including any recommendations for legisla-
tion the Commission considers appropriate.

TERMINATION

Sgc. 5. The Commission shall terminate
on July 1, 1987.
AUTHORIZATION
Sec. 6. For fiscal years 1986 and 1987,
there are authorized to be appropriated

2197

such sums as may be necessary to carry out
this Act.e
By Mr. LEVIN:

S. 451. A bill to provide for an alter-
native to the present adversarial rule-
making procedure by establishing a
process to facilitate the formation of
regulatory negotiation commissions; to
the Committee on Governmental Af-
fairs.

REGULATORY NEGOTIATION ACT

® Mr. LEVIN. Mr. President, I am
pleased to introduce today a bill that
provides for an alternative to the
present adversarial rulemaking proce-
dure by facilitating the use of a proc-
ess call regulatory negotiation.

The current approach to regulatory
policymaking has evolved into a very
adversarial and litigious process. Af-
fected businesses, interest groups, and
regulatory agencies all tend to adopt
antagonistic postures during the pro-
mulgation and implementation of Fed-
eral regulations. Thus, it is not sur-
prising that the policies and regula-
tions that result are often considered
inappropriate and ineffective by both
business and interest groups and that
litigation and conflict have become an
integral and inevitable part of the
process. The resulting regulatory
policy crisis has become so severe that
innovative alternatives are needed to
encourage a more cooperative and pro-
ductive process, where as many
common positions as possible can be
reached and incorporated into regula-
tions.

One of the most exciting and prom-
ising new approaches to the regulatory
policy procedure is a process called
regulatory negotiation. Regulatory ne-
gotiation operates on the premise that
industry, government, and interested
groups can sit down together and with
the aid of a mediator, attempt to fash-
ion a consensus in areas of mutual
concern. The basic notion is that if re-
sponsible people commit themselves to
find points of agreement in a coopera-
tive atmosphere, regulations can be
designed which better meet true policy
needs, and needless conflict and delay
can be avoided.

The need for such an approach is ap-
parent. Regulations often create anxi-
ety among the parties who have an in-
terest in their promulgation and im-
plementation. Business often views
regulation as limiting its freedom to
function as it desires. Other interested
groups believe that public welfare is
sacrificed in the regulatory process
and that interest groups are not repre-
sented and not heard in the current
process. Legislators, who thought that
the problem was solved when they
adopted legislation are faced with a
continuing battle throughout the rule-
making and enforcement process.

The need for the regulatory negotia-
tion alternative has also been under-
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scored by the Administrative Confer-
ence of the United States [ACUS],
when in 1982, based on a detailed
report prepared by a consultant, Phil-
lip J. Harter, ACUS indicated that:

Experience indicates that if the parties in
interest were to work together to negotiate
the text of a proposed rule, they might be
able in some circumstances to identify the
major issues, gauge their importance to the
respective parties, identify the information
and data necessary to resolve the issues, and
develop a rule that is acceptable to the re-
spective interests, all within the contours of
the substantive statute.

Attempts to use regulatory negotia-
tion as an alternative have been suc-
cessful in several areas, most recently
in the areas of air transportaticn and
the environment.

First, in the area of air transporta-
tion, the Federal Aviation Administra-
tion [FAA] is required by statute to
promulgate rules and regulations gov-
erning the maximum pilot and air car-
rier employees flight and duty time.

Despite major changes in airline
equipment and operation procedures,
pilot and air carrier employee flight
and duty time rules have remained the
same for 30 years. This situation had
been the source of many problems for
the FAA, disputes between the airlines
and their employees, and litigation in-
volving the FAA. Each time the FAA
attempted to issue a proposed rule,
such controversy would arise that it
was impossible for the FAA to issue a
final rule. In light of this situation it
was decided that it was time to try an
alternative approach. It was time to

try regulatory negotiation.
Thus, in June 1983, the FAA initiat-

ed its first regulatory negotiation
project. After completing preliminary
discussions with potential negotiation
parties a committee was put together
of various individuals representing af-
fected and interested parties of the
airlines industry. During the course of
the summer the committee met regu-
larly initially establishing guidelines
for the process and objectives and
then actually working toward develop-
ing a consensus on the appropriate so-
lution to the problem of flight and
duty time.

In February 1984, the committee
members were able to agree to recom-
mend the issuance of a notice of pro-
posed rulemaking which had been
drafted at the committee’s request by
the FAA staff. Although there was
some disagreement on the contents of
the proposed rules, it was published in
March 1984, and public comment was
received. The public comments that
were received were far fewer and less
contentious than those that had been
received in the past. The comments
were circulated to the committee
members, and a meeting to develop a
final recommendation was scheduled
for September 1984. The committee
subsequently submitted its recommen-
dations to the FAA, and the FAA an-
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ticipates issuing a proposed rule in the
near future, based at least in part on
the recommendations of the commit-
tee.

In the area of the environment the
Environmental Protection Agency
[EPA] has recently successfully com-
pleted two regulatory negotiation
projects.

First, in February 1983, through the
Federal Register, the EPA solicited
suggestions for rules to be negotiated
by early 1984. After a detailed analysis
the EPA selected nonconformance
penalties as the first issue to be nego-
tiated.

The purpose of nonconformance
penalties is to provide temporary relief
to manufacture of heavy-duty trucks
or vehicles from engine pollutant
standards. In April 1984, the EPA an-
nounced its intention to form a Feder-
al advisory committee to negotiate
nonconformance penalties, and in May
1984, the committee was formulated.
The committee was made up of repre-
sentatives of small and large, domestic,
European and Japanese manufactur-
ers; environmental organizations;
State pollution control officials; and
trade associations.

The first meetings got underway in
June 1984. The committee met several
times and formed working groups,
which developed position papers on
various issues.

On October 12, 1984, the full com-
mittee was able to arrive at a consen-
sus on the resolution of key issues, and
the EPA anticipates that a proposed
rule will be issued shortly.

Second, on August 3, 1984, the EPA
announced its intention to form an ad-
visory committee to negotiate “Section
18 Emergency Pesticide Exemption”.

Section 18 of the Federal Insecticide
Fungicide and Rodenticide Act allows
the Administrator of the EPA, at his
discretion, to exempt Federal or State
agencies from provisions of the act if
he determines that emergency condi-
tions exist which require such action.
The regulations implementing section
18 were first promulgated in December
1973, and were designed to allow for
specific quarantine and crisis exemp-
tions.

In 1982 an EPA audit and congres-
sional study indicated that the regula-
tion could be improved. In August
1984, the EPA held an organizational
meeting with potential negotiation
parties. A committee consisting of rep-
resentatives from environmental orga-
nizations, users, State agricultural and
health departments, trade associa-
tions, and the U.S. Department of Ag-
riculture was formulated. The commit-
tee met for the first time in Septem-
ber and continued to meet and negoti-
ate for 4 months. The committee ar-
rived at a consensus on the precise reg-
ulatory and preamble language on
January 16, 1985, and the EPA will be
publishing a proposed rule shortly.
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In addition to the recent success of
the FAA and the EPA, there was also
another successful negotiation project
involving the EPA, the steel industry
and the Natural Resources Defense
Council [NRDC].

In May 1982, the EPA proposed in
final form a rather controversial regu-
lation on the control of water pollu-
tion in the steel industry. The law set
July 1984, as the deadline for compa-
nies to limit their water pollution to
levels at or below those attainable
with the best available technology,
economically achievable. Of approxi-
mately 700 specifications outlined in
the regulation, the industry chal-
lenged about 30 of them as being
based on faulty information. In addi-
tion, the NRDC challenged the EPA's
use of a bubble concept that would
have allowed companies to make cost
saving tradeoffs among effluent
sources so long as the aggregate pollu-
tion result was no worse. Inevitably
the matter landed in the courts.

However, in October 1982, the par-
ties began a negotiation process in an
effort to avoid the delays and conflicts
of litigation. On the other hand, in-
dustry was concerned about ending
the uncertainty attendant to the in-
complete regulatory process, and on
the other hand, the NRDC and the en-
vironmentalists were concerned with
expediting the matter because the
steel industry regulations were to be
the forerunners to many industrywide
regulations.

In a settlement reached in late Feb-
ruary 1983, the steel industry won con-
cessions on the technical numbers; the
NRDC and the environmentalists won
a modification of the bubble provi-
sions; and costly and time-consuming
litigation was avoided.

The most well-known regulatory ne-
gotiation success story is probably
that of the National Coal Policy
Project [NCPPl. The NCPP was an
outgrowth of the recognition that it
was important for the United States to
shift from oil and natural gas to coal.
In order to accomplish this, there had
to be a reconciliation of environmental
and industrial interests.

In July 1976, business representa-
tives and environmentalists endorsed
the regulatory negotiation concept
and agreed to pursue important coal
related environmental and energy
policy issues using this approach.

The participants in the negotiations
used the following principles known as
the rule of reason to resolve differ-
ences and develop workable solution:

First. Data should not be withheld
from the other side.

Second. Delaying tactics should not
be used.

Third. Tactics should not be used to
mislead.

Fourth. Motives should not be im-
pugned lightly.
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Fifth. Dogmatism should be avoided.

Sixth. Extremism should be coun-
tered forcefully but not in kind.

Seventh. Integrity should be given
first priority.

The Georgetown University Center
for Strategic and International Stud-
ies [CSIS] served as the neutral meet-
ing place for the project participants.
It also raised funds and provided ad-
ministrative support for the project.
The project itself was financed by
grants and contributions from founda-
tions, Government agencies, and in-
dustry.

Five task forces were established to
cover the following coal policy issues:
mining, transportation, air pollution,
fuel utilization, and conservation and
energy pricing. The governing body
for the project was called the plenary
group and was made up of task force
cochairmen and vice cochairmen. The
duties of the plenary group were to
define the nature and scope of the
project, provide guidance, review and
finally approve task force recommen-
dations, and resolve task force dis-
putes. Of the 200 task force recom-
mendations 90 percent were unani-
mously achieved.

The NCPP found that the project
was very successful in dispelling stero-
types:

Quite apart from the substance of the rec-
ommendations, the project has been valua-
ble in dispelling stereotypes. Those environ-
mentalists who had previously regarded the
position of industry of environmental and
energy issues as being monolithic and in-
transigent were rather quickly disabused of
that notion. This was largely because of the
differing perspectives of the industry mem-
bers. For example, producers of fuel, regu-
lated utilities and industrial users of larger
quantities of energy each tended to have
different interests and views on questions of
energy pricing.

In similar fashion, those industrialists
who expected the environmentalist to be op-
posed to economic growth and to the intro-
duction of new technology, and in favor of
governmental rather than marketplace deci-
sions on the allocation of resources, were
pleasantly surprised to find that their sup-
positions were incorrect. The environmen-
talists opposed a pattern of growth that pro-
duced wasteful use of natural resources and
an environmental impact which they felt
was unacceptable; they did not oppose eco-
nomic growth in itself. They welcomed new
technology that would serve to increase effi-
ciency and reduce adverse environmental
impacts and demands on natural resources.
They preferred marketplace decisions to
economic regulation by government when
markets were workably competitive, when
this was not the case, or when important
(external) environmental and social impacts
were not properly valued in the market, the
environmentalists were eager or explore
methods of influencing the market (as with
emission charges) so that the desired goals
would be achieved while retaining the ad-
vantages of keeping detailed decisions in the
private sector.

The report further stated that:

We are not proposing that the process of
discussions and negotiation in which we
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have participated should replace the adver-
sary process. Indeed many of the policy rec-
ommendations on which we have agreed
would have to be implemented through the
traditional adversary system; that is they
require action by legislative and judicial
bodies . . . there are others that simply do
not lend themselves to negotiated agree-
ments.

We believe, however, that exclusive reli-
ance on adversial processes is likely to
produce decisions that are less desirable
(from the point of view of either of the par-
ties) than those in which a common position
serving both interest could have been
agreed to in a non-adversarial context.

The NCPP recommendations have
received agency support from the
Office of Surface Mining [OSM] and
the Federal Energy Regulatory Com-
mission [FERC]. OSM adopted word-
for-word project recommendations re-
garding bonding concerns and oper-
ations; [FERC] adopted the coal gen-
eration and small power recommenda-
tions.

Two bills were also introduced in
May 1980: H.R. 7464 and HJ.R. 7465,
which adopted the recommendations
that called for the use of incentives to
develop pollution control technology
and development of plant siting proce-
dures.

In addition to the projects that I
have already mentioned, regulatory
negotiation has also been tried in the
environmental area of toxic sub-
stances. The Conservation Foundation
was involved in this approach during
the implementation of the Toxic Sub-
stances Control Act [TOSCA).

Specifically, approximately 13 busi-
ness persons and environmentalists
met to discuss the training of toxicolo-
gists, the testing of new chemicals, the
prioritizing of what chemicals should
be tested and the nature and scope of
agency followup on the chemical after
it reaches the market. Several valua-
ble recommendations came out of this
project.

In addition in the area of labor rela-
tions, regulatory negotiation has also
emerged. For example, the joint labor
management-committee for the retail
food industry utilized the process to
reach an agreement on an OSHA regu-
lation for protective equipment for
employees in the meat department of
supermarkets. This consensus took
several months of hard work, but once
labor and management agreed, the
two groups were able to reach an
agreement with OSHA.

On July 29 and 30, 1980, the Sub-
committee on the Oversight of Gov-
ernment Management, of which I was
then chairman, and the Select Com-
mittee on Small Business, of which I
was a member, held a hearing on the
regulatory negotiation approach. We
received testimony from representa-
tives of both the private and public
sectors who had specific experiences in
regulatory negotiation including the
NCPP, the Conservation Foundation,
the EPA. These witnesses supported
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regulatory negotiation as a valuable
aid to achieving more flexible and
workable regulatory policy and sug-
gested ways to strengthen the process.

Essentially the bill creates a process
for establishing regulatory negotiation
commissions. These commissions are
composed of balanced interests in the
areas being reviewed. These commis-
sions are to develop proposed rules
representing a consensus of the com-
missions’ participants.

The bill gives ACUS and its Chair-
person the responsibility for adminis-
tering the program. A $1 million fund
is authorized to fund the program for
each of the 3 years beginning in 1986.

Specifically, an agency or interested
party may request that the Chairman
of ACUS conduct a preliminary inves-
tigation to determine the feasibility of
using a regulatory negotiation com-
mission to formulate a proposed rule.
If the Chairman determines that the
commission would be a viable means of
developing a proposed rule, the Chair-
man will announce in the Federal Reg-
ister, along with the agency involved
the intention to establish a regulatory
negotiation commission. The Chair-
man will then accept applications for
participation on the commission from
interested parties. The Chairman may
also suggest that an interested party
seek a grant from the Conference if it
is determined that the party is eligible
for participation but unable to afford
the expense of such participation.
Grants would be available to not only
assist participants but also to cover
the expenses of the operation of the
commission. A commission could be es-
tablished to develop a proposed rule in
any area subject to Government regu-
lation and conducive to resolution in
the negotiation process; however, the
decisions to select a particular area for
negotiation would be at the discretion
of the Chairman with the advice of
the agency involved.

The bill outlines the status and
function of the parties during the
process and makes the agency an
equal voting member. The commission
would also have the responsiblity of
reporting to the agency, OMB, and the
Congress on the results of the negotia-
tion.

Upon receipt of the commission’s
report, the agency must comment on
the report and is permitted to amend
and modify the proposed rule if it
feels that amendments or modifica-
tions are necessary. However, it must
give the commission and the public an
opportunity to review and comment on
the proposed rule and any amend-
ments or modifications.

The NCPP and the environmental
negotiations demonstrate the vital
progress that can result from regula-
tory negotiation. Yet, despite the
promise that this approach holds, its
use has been limited. The failure to
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use regulatory negotiation more fre-
quently stems in part from our tradi-
tional reliance on the adversarial pro-
ceedings and in part from the possible
costs involved in the process.

Expanding the use of regulatory ne-
gotiation will require some encourage-
ment from regulators. Private parties
need to know that there is a process
and funds available to meet the cost of
negotiation and facilitate the estab-
lishment of a workable negotiation
mechanism. This will enable many
parties in the private sector to partici-
pate in the process who would other-
wise be left out; it demonstrates that
the Government will take the results
seriously; and it ensures that the nego-
tiations will be fairly and impartially
structured so that all points of view
can be effectively represented. The
program envisioned in this bill will
give the concept of regulatory negotia-
tion the impetus and the initial fund-
ing it needs and deserves.

I view this bill as a unique opportu-
nity to foster more effective and ap-
propriate regulations and to reduce
conflict and delay in the regulatory
process. I hope that you share this
view and that you will join me in sup-
porting it.

Mr. President, I ask unanimous con-
sent that the text of the bill be print-
ed in the RECORD.

There being no objection, the bill
was ordered to be printed in the
REecorp, as follows:

8. 451
Be il enacted by the Senate and House of

Representalives of the United States of
America in Congress assembled, That this
Act may be cited as the “"Regulatory Negoti-
ation Act of 1985".

FINDINGS

Sec. 2. The Congress finds and declares
that:

(1) Government regulation of the econo-
my has increased rapidly since the enact-
ment of the Administrative Procedure Act.

(2) Although this increase in regulation
has had commendable purposes, it has been
accompanied by a formalization of the rule
making process which has frequently result-
ed in unjustifiably expensive, contradictory,
and often counterproductive rules.

(3) The adversarial nature of the rule
making process has often resulted in unnec-
essary regulations which have a significant
adverse effect on the economy.

(4) In the current rule making process, the
parties often assume antagonistic positions
and the best solutions to the problems
under consideration are often ignored by
the parties since the parties act in & manner
which maintains their bargaining positions.

(5) In the current rule making process, the
parties rarely have the opportunity to meet
as a group and communicate directly with
each other, and the lack of this opportunity
effectively limits the ability of the parties to
reach agreement on a rule that fulfills the
intent of Congress and is acceptable to all
parties.

(6) The adversarial nature of the rule
making process frequently limits the extent
to which the expertise, technical ability,
and great resources of persons working in a
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regulatory area are used to solve the prob-
lem under consideration.

PURPOSE

Skec. 3. The purpose of this Act is to estab-
lish an alternative rule making procedure
which permits the establishment of regula-
tory negotiation commissions that can be
used in appropriate circumstances to permit
direct participation of interested parties in a
rule making, the negotiation of regulatory
policy by such parties, and the development
of rules that represent a consensus of the
members of the commission.

DEFINITIONS

Skec. 4. For purposes of this Act—

(1) the term “agency” has the same mean-
ing as in section 551(1) of title 5, United
States Code;

(2) the term “person” has the same mean-
ing as in section 551(2) of such title;

(3) the term “party” has the same mean-
ing as in section 551(3) of such title;

(4) the term “rule” has the same meaning
as in section 551(4) of such title;

(5) the term “rule making” has the same
meaning as in section 551(5) of such title;

(6) the term “Conference” means the Ad-
ministrative Conference of the United
States;

(7) the term “Chairman” means the
Chairman of the Administrative Conference
of the United States;

(8) the term "“consensus” means & unani-
mous agreement among all interests repre-
sented in the negotiation of a proposed rule
under this Act, and does not mean a unani-
mous agreement among all individual mem-
bers involved in the negotiation;

(9) the term “interest” means a position
with respect to an issue that may be consid-
ered by a regulatory negotiation commission
and that may be represented by one or more
persons;

(10) the term “mediator” means an indi-
vidual selected to mediate discussions be-
tween the members of a regulatory negotia-
tion commission and to facilitate communi-
cations between such members in the devel-
opment of a proposed rule;

(11) the term “member’” means a person
who is a member of a regulatory negotiation
commission; and

(12) the term ‘“regulatory negotiation
commission” means a voluntary group es-
tablished by the Conference in a accordance
with this Act to consider issues for the pur-
pose of reaching a consensus in the develop-
ment of a proposed rule.

REQUEST FOR REGULATORY NEGOTIATION
COMMISSION

Sec. 5. (a) An agency or a person who is
qualified to represent an interest with re-
spect to an issue may request the Chairman
to determine whether to recommend to the
agency having jurisdiction over the develop-
ment of a proposed rule with respect to
such issue that a regulatory negotiation
commission be established to develop such a
proposed rule, The request shall explain the
reasons why the agency or person believes
that the use of a regulatory negotiation
commission would be an appropriate
method of developing a proposed rule.

(b) The Chairman shall consider each re-
quest made under subsection (a) for the es-
tablishment of a regulatory negotiation
commission to develop & proposed rule with
respect to a particular issue. If the Chair-
man determines that there is a substantial
likelihood that the agency having jurisdic-
tion over the development of such a rule
will seriously consider issuing a proposed
rule relating to such issue, the Chairman
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may conduct an informal investigation with
respect to the advisability of establishing a
regulatory negotiation commission to devel-
op such a proposed rule, In conducting such
an investigation, the Chairman may consid-
er and make determinations concerning—

(1) whether there are a limited number of
interests which would be substantially af-
fected by a proposed rule relating to the
issue;

(2) whether persons can be selected as
members of a regulatory negotiation com-
mission who would represent the interests
identified pursuant to paragraph (1), includ-
ing recommendations for persons to be se-
lected;

(3) whether the persons recommended for
selection as members of a regulatory negoti-
ation commission would be willing to make a
commitment to negotiate in good faith to
reach a consensus on a proposed rule con-
cerning such issue;

(4) whether the agency having jurisdiction
over the development of such a proposed
rule would use the regulatory negotiation
commission to develop such rule;

(5) the scope of the issues to be considered
by the regulatory negotiation commission in
developing such rule; and

(6) a preliminary schedule for the comple-
tion of the work of the regulatory negotia-
tion commission.

(c) Within sixty days after receiving a re-
quest under subsection (a) with respect to
the development of a proposed rule concern-
ing an issue, the Chairman shall report to
the Conference and the agency having juris-
diction over the development of such a pro-
posed rule the determinations of the Chair-
man under subsection (b) and the recom-
mendations of the Chairman as to whether
a regulatory negotiation commission should
mestabllshed to develop such a proposed

e.

(d) The Chairman, with the advice of the
agency having jurisdiction over the develop-
ment of a proposed rule with respect to an
issue for which a request is submitted under
subsection (a), shall have complete discre-
tion in determining the subjects to be con-
sidered by any regulatory negotiation com-
mission established to develop such a pro-
posed rule. Any determination by the Chair-
man with respect to the subjects to be con-
sidered by a regulatory negotiation commis-
sion shall not be subject to judicial review in
any court.

USE OF REGULATORY NEGOTIATION COMMISSION

Sec. 6. (a) If, on the recommendation of
the Chairman, an agency decides to use a
regulatory negotiation commission, the
agency shall publish in the Federal Register
a notice concerning the proposed use of
such commission in the development of a
proposed rule. Such notice shall include—

(1) an announcement that the agency in-
tends to use a regulatory negotiation com-
mllsslon in the development of the proposed
rule;

(2) a general description of the subject
matter to be considered by the regulatory
negotiation commission; and

(3) a list of mediators compiled and ap-
proved by the Conference, from which per-
sons applying for membership on the com-
mission may select a proposed mediator.

(b)(1) For a period of at least thirty days
after the date on which an agency publishes
a notice with respect to a regulatory negoti-
ation commission under subsection (a), the
Chairman shall accept applications from
persons who are qualified to represent an




February 7, 1985

interest on the commission. Each such ap-
plication shall specify—

(A) the name of the person submitting the
application and a description of the interest
such person will represent;

(B) the persons recommended for mem-
bership on the commission and the reasons
of the applicant for such recommendations;

(C) whether a mediator will be needed by
the commission, and, if necessary, the name
of a proposed mediator;

(D) recommendations for the issues to be
considered by the commission;

(E) recommendations for rules for the op-
eration of the commission;

(F) a proposed organizational plan and a
proposed agenda for the commission;

(G) a proposed schedule for completing
the work of the commission; and

(H) a written commitment that the appli-
cant will—

(i) negotiate the issues under consider-
ation by the commission in good faith; and

(ii) produce a report on the negotiation
within a time period appropriate to the
issues under consideration.

(2) In order to ensure that all interests, in-
cluding interests represented by public in-
terest groups, have an adequate opportunity
to participate in a regulatory negotiation
commission, the Chairman may suggest that
a person submitting an application under
paragraph (1) request a grant under section
9 to pay the expenses that will be incurred
by such person as a result of participation
on the regulatory negotiation commission.

(¢) During the period in which the Chair-
man is accepting applications under subsec-
tion (b)X1), an agency which published a
notice under subsection (a) with respect to a
regulatory negotiation commission shall
submit to the Chairman a written statement
specifying—

(1) the name and position of a senior offi-
cial of the agency who will represent the
agency on the commission;

(2) whether a mediator will be necessary
for the commission, and, if necessary, the
name of a proposed mediator;

(3) the persons recommended for member-
ship on the commission and the reasons of
the agency for such recommendations;

(4) recommendations for the issues to be
considered by the commission;

(5) recommendations for rules for the op-
eration of the commission;

(6) a proposed organizational plan and a
proposed agenda for the commission;

(7) a proposed schedule for completing the
work of the commission; and

(8) a written commitment that the agency
will—

(A) negotiate the issues under consider-
ation by the commission in good faith; and

(B) produce a report on the negotiation
within a time period appropriate to the
issues under consideration.

(d) After the period for applications for
membership on a regulatory negotiation
commission under subsection (b)(1) has ex-
pired, the Chairman shall consider all of the
applications submitted under such subsec-
tion and the statement submitted by the
agency under subsection (c). If, after consid-
ering such applications and statement, the
Chairman determines that all necessary in-
terests will be represented on the regulatory
negotiation commission for which the appli-
cations are made and that persons repre-
senting such interests will have an opportu-
nity to contribute to the negotiation of a
proposed rule, the Chairman shall an-
nounce the establishment of such a commis-
sion in accordance with subsection (e).

CONGRESSIONAL RECORD—SENATE

(e) The Chairman shall announce the es-
tablishment of a regulatory negotiation
commission for the development of a pro-
posed rule through publication of a notice
in the Federal Register and through notices
in appropriate journals, newsletters, and
other media. Such notice shall include—

(1) a description of the issue to be consid-
ered by the commission;

(2) a tentative list of the subjects to be
considered by the commission in negotiating
with respect to the issue described pursuant
to in paragraph (1);

(3) the name and position of the senior of-
ficial of the agency having jurisdiction over
the development of such a rule who is pro-
posed to represent the agency on the com-
mission;

(4) the name of each person proposed for
selection as a member of the commission,
and a specification of the interest to be rep-
resented by each such member;

(5) the name of a proposed mediator for
the commission, if any;

(6) a proposed schedule for the comple-
tion of the work of the commission; and

(7T) a request that members of the public
comment on the proposed commission, in-
cluding comments on—

(A) whether each appropriate interest will
be represented on the commission;

(B) the persons selected to represent each
such interest;

(C) the official proposed to represent the
agency; and

(D) the issues to be considered by the
commission.

(f) For a period of at least thirty days
after the date on which the notice reguired
under subsection (e) is published in the Fed-
eral Register, the Chairman shall accept
comments from the public with respect to
the matters specified in such notice. The
Chairman, with the advice of the agency
having jurisdiction over the proposed rule
to be developed by the commission, shall
consider all relevant matter and comments
submitted, and may modify the proposal for
the use of a regulatory negotiation commis-
sion specified in such notice with the agree-
ment of the agency and the members pro-
posed by the Chairman in such notice to
represent the major interests on the com-
mission.

(g) The agency shall publish in the Feder-
al Register a final notice concerning the es-
tablishment of a regulatory negotiation
commission to develop a proposed rule. The
notice shall specify the matters described in
paragraphs (1) through (6) of subsection (e)
with respect to the regulatory negotiation
commission that will be established.

PROCEDURES FOR REGULATORY NEGOTIATION
COMMISSIONS

Sec. 7. (a) Each regulatory negotiation
commission established pursuant to this Act
shall consider the subjects specified by the
Chairman for consideration by the commis-
sion and shall attempt to reach a consensus
concerning a proposed rule with respect to
such issues.

(b) The official representing the agency
on & regulatory negotiation commission
shall participate in the deliberations and ac-
tivities of the commission as a voting
member who is equal to all other members
of the commission.

(eX1) Any mediator selected by the Chair-
man for a regulatory negotiation commis-
sion shall—

(A) chair the meetings of the commission;

(B) assist the members of the commission
in conducting discussions;

(C) keep the Congress informed of the ac-
tivities of the commission; and
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(D) assist in the deliberations of the com-
mission.

A mediator shall not vote on any matter
before the commission or participate in any
agreement made by the commission.

(2) If the Chairman has not selected a me-
diator for a regulatory negotiation commis-
sion, the commission shall elect a chairper-
son from among its members to carry out
the functions of a mediator described in
paragraph (1). A chairperson elected under
this paragraph shall be entitled to vote on
any matter before the commission patieci-
plabe in any agreement made by the commis-
sion.

(d) Whenever possible, not more than fif-
teen members of a regulatory negotiation
commission shall participate in the delibera-
tions of the commission at any one time.
The total number of members of a regula-
tory negotiation commission may exceed fif-
teen.

(e) A regulatory negotiation commission
may change its membership, rules, or
agenda if a majority of the interests repre-
sented on the commission agree to such
change and if the commission submits such
change to the Chairman for review. If the
Chairman determines that any such change
will substantially impair the ability of the
commission to carry out the purposes of this
Act, the Chairman may—

(1) suggest additional changes in the
membership, rules, or agenda of the com-
mission in order to assure consistency with
the purposes of this Act; or

(2) require that the commission, and any
members thereof, repay the Government
the amount of any grant provided under
this Act which has not been obligated or ex-
pended.

The chairman may not require a commis-
sion to make repayment under paragraph
(2) of this subsection unless the Chairman
detemines that efforts by the commission to
assure consistency with the purposes of this
Act have failed.

(f) At the conclusion of negotiations, each
regulatory negotiation commission shall
prepare and transmit to the Chairman, the
head of the agency participating in the com-
mission, each committee of the Senate and
House of Represenatatives having legisla-
tive jurisdiction over the subjects considered
by the commission, and the Director of the
Office of Management and Budget a report
with respect to the negotiations conducted
by the commission. If the commission
reached a consensus and developed a pro-
posed rule, the report shall contain the pro-
posed rule developed by the commission and
a concise general statement of the basis and
purpose of that rule. If the commission did
not develop a consensus and a proposed
rule, the report shall specify the areas in
which the commission reached a consensus,
the areas of disagreement among the com-
mission, and such recommendations and
background material the commission may
consider appropriate.

(g) Any meeting of a regulatory negotia-
tion commission shall be open to the public,
unless a majority of the members of the
commission determine by vote that a closed
meeting is necessary to achieve the purposes
of the commission. Each open meeting shall
be announced in the Federal Register at
least fifteen days prior to the date of the
meeting if possible, and a record shall be
prepared of each such meeting.

(h)(1) A regulatory negotiation commis-
sion which developed a proposed rule shall
be terminated—




2202

(A) on the date on which the agency that
participated in the commission publishes a
notice of proposed rule making under sec-
tion 8(a) for such proposed rule; or

(B) in any case in which the agency choos-
es not to publish a notice of proposed rule
making for such proposed rule, on a date de-
termined by the Chairman which occurs—

(i) after the commission has had an oppor-
tunity to comment on the agency action
with respect to such proposed rule; and

(ii) after the commission has transmitted
the report required under subsection (f) to
the committees of the Senate and the
House of Representatives referred to in
such subsection.

(2) A regulatory negotiation commission
which did not develop a proposed rule shall
terminate fifteen days after the date on
which the commission transmits the report
required by subsection (f) to the committees
of the Senate and the House of Representa-
tives referred to in such subsection.

AGENCY ACTION

Sec. 8. (a) An agency shall publish in the
Federal Register a notice of proposed rule
making in accordance with section 553 of
title 5, United States Code, for any proposed
rule developed by a regulatory negotiation
commission unless the agency determines
that there is good cause for not publishing
such notice. The agency may propose
amendments to or modifications in the pro-
posed rule developed by the regulatory ne-
gotiation commission and shall publish such
amendments or modifications in the Federal
Register with the notice of proposed rule
making, The agency may publish with such
notice such additional explanatory material
as the agency considers appropriate.

(b) The agency shall make available the
report transmitted under section T(f) by the
regulatory negotiation commission concern-
ing the proposed rule developed by such
commission.

(¢) The agency shall allow a period of at
least thirty days for the public to review
and comment on—

(1) the notice of proposed rule making
published under subsection (a);

(2) any amendments or modifications pro-
posed by the agency under such subsection
to the proposed rule developed by a regula-
tory negotiation commission; and

(3) any other material published under
such subsection.

(d) The agency shall provide a regulatory
negotiation commission which developed a
proposed rule an opportunity to review and
comment upon any material received by the
agency pursuant to the notice of proposed
rule making for such rule published under
subsection (a) and an opportunity to partici-
pate in any additional proceedings the
agency conducts with respect to such pro-
posed rule.

GRANTS FOR REGULATORY NEGOTIATION
COMMISSIONS

Sec. 9. (a) In order to carry out the pur-
poses of this Act, the Conference, through
the Chairman, shall make grants to—

(1) regulatory negotiation commissions for
the payment of administrative expenses of
such commissions; and

(2) members of a regulatory negotiation
commission who are unable to afford to pay
the costs of participation in the commission.

(b) The Chairman shall announce
through publication in the Federal Register
and through notice in appropriate journals,
newsletters, and other media, the availabil-
ity of grants under this Act, and shall take
such other actions as may be necessary to

CONGRESSIONAL RECORD—SENATE

provide notice to the public concerning the
availability of such grants.
EXEMPTIONS FROM CERTAIN PROVISIONS OF
LAW

Skc. 10. (a) The Federal Advisory Commit-
tee Act shall not apply to any regulatory ne-
gotiation commission established pursuant
to this Act.

(b) Notwithstanding any other provision
of law, no written or oral communication—

(1) between the members or staff of a reg-
ulatory negotiation commission and the
staff of an agency;

(2) between the members of a regulatory
negotiation commission or their staff; or

(3) between any person and a regulatory
negotiation commission and its staff;
shall be regarded as an improper ex parte
communication subject to any sanction im-
posed by statute, regulation, or judiecial
precedent,

(c) Information or records submitted to a
regulatory negotiation commission shall not
be regarded as agency records for purposes
of section 552(a)(3) of title 5, United States
Code.

(d) The members of a regulatory negotia-
tion commission and any mediator of such
commission shall not be regarded as employ-
ees or agents of the United States solely be-
cause of their participation in the commis-
sion.

STAFF FACILITIES AND RESEARCH

Sec. 11. (aX1) The Chairman of the Ad-
ministrative Conference of the United
States is authorized to—

(A) employ an individual to carry out the
duties of the Chairman under section 5(b);
and

(B) subject to paragraphs (2), (3), and (4),
enter into contracts with individuals to
serve as mediators for regulatory negotia-
tion commissions.

(2) The Chairman may not enter into any
contract under paragraph (1)XB) with an in-
dividual if such individual—

(A) may represent any interest with re-
spect to the issue to be considered by a regu-
latory negotiation commission in developing
a proposed rule; and

(B) is a member of, or is associated with,
any organization which may represent such
an interest.

(3) The Chairman may compensate any
individual employed under paragraph (1XB)
at a daily rate equal to the maximum daily
rate of pay for level 15 of the General
Schedule under section 5332 of title 5,
United States Code.

(4) The authority of the Chairman to
enter into contracts under this subsection
shall be to such extent or in such amounts
as are provided in appropriation Acts.

(b) A regulatory negotiation commission is
authorized to utilize the services and facili-
ties of Federal agencies and public and pri-
vate agencies and instrumentalities with the
consent of such agencies and instrumental-
ities and with or without reimbursement to
such agencies, and to accept voluntary and
uncompensated services without regard to
the provisions of section 1342 of title 31,
United States Code.

(C) Members of a regulatory negotiation
commission may agree to share the research
and scientific and technical data available to
such members.

AUTHORIZATION OF APPROPRIATIONS

Sec. 12. To carry out this Act, there are

authorized to be appropriated to the Con-

ference not in excess of $1,000,000 for each
of the fiscal years 1986, 1987, and 1988.e
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By Mr. BRADLEY (for himself,
Mr. Dobp, and Mr. PELL):

S. 452. A bill to enact the Gifted and
Talented Children’s Education Act; to
the Committee on Labor and Human
Resources.

GIFTED AND TALENTED CHILDREN

@ Mr. BRADLEY. Mr. President,
today I am pleased to introduce along
with my colleagues, Senator Dobpp and
Senator PeLL, the Jacob J. Javits
Gifted and Talented Children’s Educa-
tion Act of 1985. The Federal Govern-
ment began its involvement with the
education of gifted and talented stu-
dents over 15 years ago. In 1969, Sena-
tor Jacob Javits of New York led the
fight for the passage of the Gifted and
Talented Children’s Education Assist-
ance Act. This legislation, in addition
to focusing Federal attention on tal-
ented and gifted youth and giving
them priority in several Federal educa-
tion programs, directed the Commis-
sioner of Education to report to Con-
gress on the current status of educa-
tional programs for gifted and talent-
ed children and the unmet educational
needs of these children.

In 1974, Senator Javits provided the
leadership needed to appropriate $2.5
million, through Public Law 93-380, to
help local educational agencies aid
these children. Again in 1978, Senator
Javits introduced legislation leading to
the passage of title IV-D of Public
Law 96-561, the Gifted and Talented
Children’s Education Act. Appropria-
tions reached $6.3 million in 1980, al-

lowing for the support of many excel-
lent and innovative educational pro-
EBrams.

Since 1980, we have witnessed a
major retreat in aid for the gifted and
talented. In 1981, at the request of the
Reagan administration, the Gifted and
Talented Childrens’' Education Act of
1978 was eliminated as a separate pro-
gram and merged with 29 other educa-
tion program under a block grant—
chapter 2 of the Education Consolida-
tion and Improvement Act. Funding
for the block grant has been cut in
real terms by 53% percent. And in
1982, as a further retreat, the Reagan
administration closed the Office of the
Gifted and Talented in the U.S. De-
partment of Education. The Federal
Government now plays virtually no
role in helping schools provide oppor-
tunities for the gifted and talented.

Recently, the National Commission
on Excellence in Education, in its
report, “A Nation at Risk: The Imper-
ative for Education Reform,” stated:

The Federal Government, in cooperation
with States and localities, should meet the
needs of key groups of students such as
gifted and talented, the sociceconomically
disadvantaged, minority and language mi-
nority students, and the handicapped. In
combination these groups include both na-
tional resources and the Nation's youth who
are most at risk.
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All of the above groups, with the
single exception of the gifted and tal-
ented, receive significant Federal as-
sistance.

Mr. President, the needs of the
gifted and talented are real. We have
nearly 2.5 million gifted and talented
elementary and secondary students in
the country, but 40 to 60 percent of
this population has never even been
identified. Further, 50 percent of the
identified students achieve below their
ability level, and only 20 percent of
the teachers in gifted education are
properly trained to design curriculum
for these students. Despite the popu-
lar notion that our gifted and talented
children will succeed on their own,
many need services not readily avail-
able through regular school programs.

In New Jersey there are presently
61,000 school age children who have
been specifically identified as gifted
and talented and are receiving supple-
mental services of some kind. Few of
these children receive all that they de-
serve and thousands more receive no
supplemental services at all. In large
part this is because almost all schools
are caught in a financial squeeze.
Local revenues are insufficient, Feder-
al funds are virtually nonexistent and
only little State aid is available—for
example only $100,000 is available

from the State of New Jersey for
gifted and talented programs,
than $2 per identified student.
Since local schools don’t have the fi-
nancial resources to provide fully ade-
quate services for these children, I
propose that we reverse directions: the

less

talented and gifted need more atten-
tion, not less. And to this end, today I
am introducing a bill to reestablish a
Federal program to aid the gifted and
talented. We must have a focused
effort to see that our best and our
brightest do succeed. We need to pull
this program out of the education
block grant and get it funded at least
at minimally adequate levels. My bill
includes an authorization for appro-
priations of $50 million for each of the
next 4 fiscal years—almost 10 times
the maximum funding level achieved
in the late 1970’s.

The bill includes two key provisions
to help target funds to needy schools.
First, the bulk of the funding will be
in the form of grants to States for dis-
tribution of funds to local schools on a
competitive basis. If schools have a
new idea worth trying out, they can
apply for Federal aid through the
State departments of education.
Second, half of the funds will be tar-
geted to gifted children from disadvan-
taged and low-income backgrounds to
ensure that the gifted children from
inner city schools will not be left
behind.

My bill would also require the Secre-
tary of Education to reestablish the
Office of Gifted and Talented in the
U.S. Office of Elementary and Second-
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ary Education to ensure that informa-
tion and research on the talented and
gifted is collected and share with local
school districts.

Many school districts around the
country have established excellent
programs for the gifted. We need to
support these programs nationally. In
New Jersey, the efforts underway in
Montclair, Bayonne, Elizabeth, Union
City, and other places need to be en-
couraged—not only with our best
wishes, but also with our financial sup-
port. And that is why I am proposing
this new legislation.

Mr. President, Federal aid can help
solve problems. For example, the con-
vocation model project set up in New
Jersey to provide advanced science for
the gifted was funded in 1979 through
the old Federal talented and gifted
legislation. Over 3,000 New Jersey stu-
dents and 500 New Jersey teachers
benefited from the project. Unfortu-
nately, that program died in 1981
when funding was cut off. We need to
encourage efforts such as these, not
discourage them.

Mr. President, in order to move from
the rhetoric of educational reform to
true reform, we must come to grips
with the fact that children vary con-
siderably in their abilities. It is our
task to see that each and every stu-
dent, including the gifted, receive a
challenging education, an education
designed to allow that child to reach
his or her potential. We cannot rob
the students who are struggling to
learn basic skills, but neither can we
continue to ignore our gifted children
who quickly become bored and non-
learners because of a lack of challenge.
We need to increase standards for all
of our students. In sum, we need—at
the Federal, State, and local level—to
make a commitment to all of our stu-
dents, whether they be disadvantaged,
gifted or in-between. We need—
through chapter 1 compensatory edu-
cation programs—to help the disad-
vantaged student achieve his or her
potential; but we also need—through
Federal aid to talented and gifted pro-
grams—to help the gifted and talented
student achieve his or her potential.

Gifted and talented children repre-
sent an invaluable national resource,
one that remains sadly underdevel-
oped. I truly believe that our leader-
ship position in the world depends on
our commitment to our youth. Our
goal must be to do everything in our
power to help all students reach their
potential level of intellectual develop-
ment. Special attention to gifted and
talented students is called for if our
Nation is to maintain and improve its
position as a world leader in technolo-
gy, the sciences, the humanities, and
the arts. This legislation is a small
step in the right direction to achieve
this end.®

By Mr. GRASSLEY:
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S. 453. A bill to amend the Internal
Revenue Code of 1954 to safeguard
taxpayer’s rights; to the Committee on
Finance.

TAXPAYER'S PROCEDURAL SAFEGUARD ACT

® Mr. GRASSLEY. Mr. President, I
rise to introduce a measure to set
forth new requirements for levy and
seizure of property and other taxpayer
protections. This legislation was the
centerpiece for the hearings of my
Subcommittee on Oversight of the In-
ternal Revenue Service in March 1984.

In my view, it is important to exam-
ine specific segments of IRS proce-
dures to be certain they are both ef-
fective and fair to taxpayers. While
very few taxpayers are subject to the
levy and seizure provisions, they are
among the most sweeping powers
available to a Federal agency. We have
the responsibility to be certain that
they are exercised with restraint and
that citizens are certain of their
rights.

My bill lengthens the period during
which a taxpayer must pay a deficien-
cy after notice and demand by the
service from 10 to 30 days. A more de-
tailed explanation of a taxpayer's rem-
edies on receipt of notice and demand
is also required of my bill. This bill
also increases the amount of a taxpay-
er’'s wages and salary that is exempt
from levy, and it prohibits the IRS
from levying if the cost of selling the
asset exceeds the asset’s fair market
value or the liability the Service is at-
tempting to satisfy. New procedures
are outlined for the release of a levy
and I have inserted the restrictions on
unwarranted subsequent levies.

This legislation also provides for
review of jeopardy levies and assess-
ments. Taxpayers have frequently
complained of the Service’s abrogation
of installment sales agreements. Bar-
ring any dramatic increase in a tax-
payer’s economic fortunes, this bill
provides better protection for taxpay-
ers who have installment agreements
with the IRS.

If the IRS provides a taxpayer with
inaccurate written advice, my bill
abates the portion of the deficiency
which is based on incorrect informa-
tion. The bill also requires the IRS to
advise taxpayers that oral advice from
the Service is not binding on them in
subsequent litigation.

This legislation also contains new
rules for the conduct of taxpayer
interviews, so a citizen knows what to
expect when questioned by the IRS.
Also, it stresses the importance of ar-
ranging an interview at a location con-
venient to the taxpayer.

Also, this legislation requires the
ombudsman to be a Presidential ap-
pointee, outlines his or her specific
duties, and gives the ombudsman cer-
tain taxpayer relief powers in specific
situations.
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Finally, my bill enables the taxpayer
to appeal an administrative lien and it
provides a taxpayer with a cause of
action against the Service for wrong-
ful lien or levy.

To assemble the provisions of this
bill, T have worked with taxpayers and
taxpayer advocate groups throughout
the Nation. This legislation has been
endorsed by the National Taxpayers
Union, Citizens Choice, and the Na-
tional Taxpayers Legal Defense Fund.
Many of these provisions will need fur-
ther refinement and some may be re-
jected as unnecessary or ineffective in
achieving their purpose. It is my hope
that this legislation will address valid
taxpayer concerns and promote better
understanding and relations between
the IRS and taxpayers.®

By Mr. GRASSLEY (for himself,
Mr. Symms, Mr. DURENBERGER,
and Mr. BOREN):

S. 454. A bill to amend the Internal
Revenue Code of 1954 to provide a 20
per centum investment tax credit for
certain soil or water conservation ex-
penditures; to the Committee on Fi-
nance.

INVESTMENT CREDIT FOR CERTAIN SOIL AND

WATER CONSERVATION EXPENDITURES

@ Mr. GRASSLEY. Mr. President, I
rise to introduce a soil and water con-
servation tax credit measure with my
colleagues, Senators SymMMs, BOREN,
and DuReNBERGER. The purpose of this
legislation is to increase incentives for
taxpayers to improve their soil and
water conservation practices.

It is commonplace for Members of
Congress who represent farm States or
arid States to make speeches decrying
the Federal Government's current
conservation effort. The rate of soil
erosion and the impact of soil erosion
on the future productivity of our land
are serious issues for our Nation. Some
analysts have questioned whether the
lack of Federal and State attention to
this growing problem will jeopardize
our efforts to produce an adequate
supply of food to meet future domestic
and world needs. The increasing deple-
tion of soil is alarming because it
shows a disregard for an important
natural resource and indicates poor
management of our Nation’s farmland.

The Council for Agricultural Science
and Technology (CAST), in a 1982
report, concluded that soil erosion was
most serious in 12 north central
States. In the Corn Belt, losses of 10
tons per acre or more were common on
19 percent of the row cropped land; on
some parcels, the soil loss exceeded 40
tons per acre annually. Unfortunately,
soil loss is not limited to these 12
States. In the southeastern States,
erosion rates of more than 11 tons per
acre occurred on 32 percent of the
land used for row crops. The highest
soil erosion rates in the Nation are on
the 26,000 square miles of the upper
Mississippi Valley which includes the
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States of Tennessee, Kentucky, Missis-
sippi, Louisiana, and Arkansas. Moun-
tain States are plagued by wind ero-
sion of their soil. The average annual
wind erosion rate on cropland is 9 tons
per acre in Colorado, 11 tons per acre
in New Mexico, and 15 tons per acre in
Texas. On the Columbia plateau in
the Pacific Northwest, average long-
term erosion rates of 15 to 25 tons per
acre are common with occasional ero-
sion rates as high as 50 to 100 tons per
acre.

Farmers' dramatic increase in crop
yields have masked the damaging ef-
fects of soil and water erosion. In the
CAST report, one scientist noted that
studies with corn have shown a yield
reduction of 1 to 9 bushels per acre for
each inch of topsoil loss. These losses
are offset by planting better crop vari-
eties, increasing the use of fertilizer,
and improving pest control. It is not
prudent for us to gamble that im-
proved technology in the future will
enable us to offset the damage we are
currently inflicting. In our present
economic climate, many farmers feel it
is necessary to deplete their soil to
stay in business.

My bill permits farmers to claim a
20-percent credit for installing certain
approved soil and water conservation
practices. This list was recommended
by the Soil Conservation Service, and
is specific enough to eliminate the pos-
sibility of any taxpayer claiming a
creditable expense for building swim-
ming pools or planting trees in their
front yards. To be certain the expendi-
ture meets the standards imposed by
the Soil Conservation Service, this bill
requires certification by SCS. This cer-
tification requirement relieves the IRS
of the responsibility of assessing
whether or not a conservation technol-
ogy is properly employed.

While this provision does not repeal
current law, it limits the total amount
of tax benefit from soil and water con-
servation measures a taxpayer may
claim to 25 percent of a taxpayer’s
gross income from farming. This cap is
designed to discourage investors from
claiming the credit who do not derive
any gross income from farming. The
20 percent credit will apply to eligible
improvements to land. If the 20 per-
cent credit is elected, a taxpayer would
be limited to straight line deprecia-
tion. For the acquisition of eligible de-
preciable property, the taxpayer
would be limited to the 10 percent in-
vestment tax credit and a 10 percent
add-on credit for a total credit of 20
percent. The remaining depreciation is
deducted by using the straight line
method. The regular recapture and
carryover rules will apply to this
credit.

We selected the credit approach be-
cause it is easier to administer and
more easily understood by taxpayers.
In my discussions with farmers and ag-
riculture experts, they overwhelming-
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ly favored this approach as opposed to
more complicated schemes.

This bill is narrowly drafted to stim-
ulate soil and water conservation with-
out stimulating tax shelter activity. It
addresses a serious problem which we
can no longer afford to ignore. I hope
my colleagues will join me in this im-
portant effort.e

By Mr. GRASSLEY:

S. 455. A bill to permit a married in-
dividual filing a joint return to deduct
certain payments made to an individ-
ual retirement plan established for the
benefit of a working spouse; to the
Committee on Finance.

SPECIAL RULES FOR CERTAIN MARRIED
INDIVIDUALS

® Mr. GRASSLEY. Mr. President, I
rise to introduce a measure designed
to enable nonworking spouses to enjoy
full individual retirement account ben-
efits. Under current law, individuals
receiving compensation are permitted
to exclude 100 percent of compensa-
tion up to $2,000 from their income if
such an amount is deposited in an
IRA—Individual Retirement Account.
A married nonworking individual may
participate in a spousal IRA if the
working spouse elects to contribute an
amount for both spouses. The maxi-
mum amount which may be contribut-
ed to a spousal IRA is $2,250—up to
100 percent of compensation. A non-
working spouse halves the benefits
from this IRA, but is not permitted to
perpetuate the IRA if he or she is di-
vorced or widowed and is not receiving
compensation.

The retirement crisis is a pressing
concern of the 99th Congress. As a
larger percentage of the population
joins the ranks of the aging, new re-
tirement solutions will be needed. In
my view, it is imperative that we enact
tax incentives to encourage people to
plan for their retirement. All Ameri-
cans need to develop personal retire-
ment alternatives to prevent exclusive
reliance on Social Security benefits.

My legislation will permit a working
spouse to set aside a full $2,000 contri-
bution for a nonworking spouse in a
spousal IRA. This will permit im-
proved retirement planning for much
of our population as well as acknowl-
edge the contributions of homemakers
and house-husbands in furthering the
family as an economic unit. These un-
compensated individuals make critical
contributions to the family enterprise.
In may home State of Iowa, farm
wives are an integral part of the suc-
cess of a family operation. The Inter-
nal Revenue Code should recognize
this contribution and permit individ-
uals to participate in these tax de-
ferred retirement plans.

All savings incentives have the bene-
ficial effect of increasing capital for-
mation. A greater poll of national sav-
ings increases the supply of money for
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capital investments. This legislation
increases the class of individuals eligi-
ble for an IRA account. Greater IRA
contributions boost total long-term
savings and create additional capital
for economic growth. To conclude, this
legislation is important because it pro-
vides retirement security for nonwork-
ing spouses and acknowledge their im-
portant contribution to the family
unit. It encourages more Americans to
actively plan for their retirement
years. Finally, it encourages capital
formation.e

By Mr. BOSCHWITZ (for him-
self and Mr. DURENBERGER):

S. 456. A bill providing for a 5-year
extension of two patents relating to
cardiac drugs; to the Committee on
the Judiciary.

EXTENSION OF TWO PATENTS RELATING TO

CARDIAC DRUGS

® Mr. BOSCHWITZ. Mr. President,
today I'm introducing a bill to extend
the patents on two life-saving drugs.
These drugs have been developed by
the University of Minnesota and have
the potential to save the lives of thou-
sands and thousands of people who
suffer from heart problems that often
result in sudden death.

It is very important to the Universi-
ty of Minnesota and the general public
that we extend the patents so that
clinical studies can be conducted to
compare these drugs with other drugs
that are currently being used. If the
studies are not conducted, it is certain
that the drugs will not be widely used,
if used at all, when the patents expire.

Because the first patent expires in
April 1986, the timing of the process
makes it appropriate for me to recount
the circumstances demonstrating the
need for the patent extensions. As my
colleagues on the Judiciary Subcom-

mittee on Patents, Copyrights and
Trademarks are well aware, obtaining
drug approval from the Food and
Drug Administration is often a
lengthy procedure. I'm not suggesting
that the FDA acted inappropriately or
in an untimely manner in approving
the use of the drugs. Indeed, I do not
know the circumstances leading to the
FDA's approval. However, the fact still
remains that the FDA did not approve
the drugs for general use until 1981.
And, physicians have not been using
these life-saving drugs because the
studies I referred to earlier have not
yet been done.

Since FDA's approval in 1981, efforts
have been made to have the studies
conducted by private industry. But, be-
cause of the short remaining life of
the patents, it has become economical-
ly impracticable for private industry
to finance the studies and overcome
this obstacle. The University of Min-
nesota has pledged to finance the
studies if the patents are extended.

I believe it is clearly in the public in-
terest to extend the patents, and to do
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so at the earliest possible time. Al-
though the first patent does not
expire until 1986, and the second in
early 1987, it is necessary to extend
the patents now, because the studies
themselves may take up to 2 years.

1 had originally intended to offer
this legislation last year as an amend-
ment to H.R. 6286. However, the fact
that no hearings had been held to
evaluate the merits of extending the
patents prompted me to withdraw my
amendment. Although I would have
preferred to accomplish this goal last
year, I have been assured by my col-
league from Maryland, Senator Ma-
THIAS, that his subcommittee will hold
hearings early this year on the need
for additional patent protection for
these two drugs.

To accomplish our goal, I am looking
forward to working closely with the
Senator from Maryland on this matter
and will appreciate his assistance in
scheduling hearings and committee
and floor action at the earliest possi-
ble time. I plan to coordinate my ef-
forts with Congressman Saso who has
been very helpful. In addition, I am
confident that the other Members of
the Minnesota delegation in the House
will join our efforts in achieving enact-
ment of this important patent exten-
sion legislation.

Mr. President, I ask unanimous con-
sent that the bill be printed in the
RECORD.

There being no objection, the bill
was ordered to be printed in the
REecoRrp, as follows:

S. 456

Be it enacted by the Senate and House of
Represenlatives of the United States of
America in Congress assembled, That the
Secretary of Commerce, acting through the
Commissioner of Patents and Trademarks,
shall—

(1) when patent numbered 3441649 (for
the cardiac drug Bretylium Tosylate) ex-
pires; and

(2) when patent numbered 3495013 (for
the cardiac drug Bethanidine Sulphate) ex-
pires;
extend such patent for five years, with all
the rights pertaining thereto.e

By Mr. CRANSTON (for him-
self, Mr. MURKOWSKI, Mr.
DeConciNi, Mr. SiMpPsoN, Mr.
SPECTER, and Mr. LEAHY):

S.J. Res. 47. Joint resolution desig-
nating the week beginning November
10, 1985, as “National Women Veter-
ans Recognition Week™; to the Com-
mittee on the Judiciary.

NATIONAL WOMEN VETERANS RECOGNITION

WEEK

Mr. CRANSTON. Mr. President, as
the ranking. minority member of the
Committee on Veterans' Affairs, I am
delighted today to be introducing
Senate Joint Resolution 47, a measure
to designate the week beginning No-
vember 10, 1985, as “National Women
Veterans Recognition Week.” I am in-
troducing this measure on behalf of
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myself and Senator MURKOWSKI, the
acting chairman of the Veterans' Af-
fairs Committee, the past chairman,
Senator SimpsoN, as well as Senators
DeConxciNI and SPECTER, members of
our committee and the Judiciary Com-
mittee, to which the resolution will be
referred, and Senator LEarHY, also a
member of the Judiciary Committee,
as is Senator SimpsoN. This measure is
very similar to a measure I authored
in the last Congress, Senate Joint Res-
olution 227, which was enacted into
law as Public Law 98-438. Pursuant to
that law, the week of November 11 of
last year was designated as “National
Women Veterans Recognition Week."”

Mr. President, last year's effort
made a very good start in creating
greater public awareness and recogni-
tion of the contributions of women
veterans; many activities were carried
out across the Nation honoring women
veterans. We are proposing the desig-
nation of such a week again this year
as a reflection of our view that much
remains to be done to make the public
more aware of the many contributions
of women veterans over the years so as
to gain for them the recognition they
so richly deserve and to make the
women veterans themselves aware of
the many benefits available to them
because of their service.

Mr. President, with reference to this
second goal—of making women veter-
ans themselves more aware of the ben-
efits that relate to their status as vet-
erans—it has become clear, beginning
with a 1982 General Accounting Office
report, then through the work of the
VA Advisory Committee on Women
Veterans, and, most recently, through
a September 1984 VA report, that far
too many women veterans are not
aware of the implications of their
status as veterans. For example, the
recent VA report, entitled “Data on
Female Veterans, Fiscal Year 1983.,”
found that, although women veterans
represent 4.1 percent of the overall
veteran population, they accounted
for only 2.1 percent of the population
in VA medical centers on census day in
June 1983 and for only 1.8 percent of
the total VA hospital discharges in
fiscal year 1983.

The VA Advisory Committee on
Women Veterans was first established
administratively on a temporary basis
but later, in November 1983, given
statutory permanance by virtue of the
enactment of legislation I first pro-
posed. In its first report, issued in July
1984, the Advisory Committee made
the following points:

Two fundamental problems cut across the
issues discussed by the Committee. First:
Many women veterans are not aware of
their entitlement to the benefits adminis-
tered by the VA and other women who may
be aware of their entitlements are reluctant
to initiate claims for their benefits. Second:
VA information materials, brochures, and
outreach programs designed to inform vet-
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erans of their rights and benefits have been
aimed at a male constituency. In part, this is
merely a reflection of a traditional societal
mindset that a veteran is, almost by defini-
tion, male.

I concur fully with these concerns of
the Advisory Committee and believe
that the measure we are introducing
today is one concrete response to
those concerns. In this regard, I note
that VA Administrator Harry Walters,
in a November 6, 1984, letter to me in
response to my request for the VA's
views on the Advisory Committee’s
report, indicated that the VA was
taking various steps to address these
concerns of the Advisory Committee,

So that my colleagues and others
with an interest in the work of the Ad-
visory Committee may have a better
appreciation of its work and the VA's
response to it, I ask unanimous con-
sent that the Advisory Committee’s
July 1984 report, which includes as ap-
pendix A a list of the members of the
Committee, my September 14, 1984,
letter to Administrator Walters re-
questing the agency’s views on the rec-
ommendations in that report, and this
November 6, 1984, reply be reprinted
in the REcorp at the conclusion of my
remarks.

Mr. President, as I did last year, I
look forward to working with my good
friends, the Chairman [Mr. THUR-

MoND] and ranking minority member
[Mr. BipeEN] of the Judiciary Commit-
tee, as well as my other colleagues on
that committee, as they consider this
measure. The sponsors of the resolu-
tion invite all our colleagues to join

with us and help ensure its quick en-
actment so as to allow sufficient time
for the advance publicity that can
bring about maximum awareness
among the public about National
Women Veterans Recognition Week.

There being no objection, the report
was ordered to be printed in the
RECORD, as follows:

REPORT OF THE VETERANS' ADMINISTRATION
ApvisorRY COMMITTEE ON WOMEN VETERANS
INTRODUCTION

This is the first report of the Veterans’
Administration Advisory Committee on
Women Veterans. The Committee was origi-
nally established by the Administrator of
Veterans Affairs, Mr. Harry N. Walters, in
April 1983, as an internal advisory group.
His decision was in response to growing con-
cerns within the Congress, the Agency, and
veterans' groups that women were not re-
ceiving equal access to programs and bene-
fits to which they were entitled as veterans.

The first meeting was held September 14-
16, 1983. In November 1983, PL 98-160 man-
dated a committee. Since all the members of
the Administrator’s Committee satisfied the
legal requirements of the Congressional
mandate, the membership remained the
same. Subsequent meetings were held Feb-
ruary 14-16, 1984 and May 14-15, 1984. All
meetings were open to the public.

Each member of the Committee is either a
veteran, a current member of the armed
forces, and/or actively involved in veterans
activities. Each, therefore, brings first-hand
knowlege of many of the issues discussed in
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this report. In addition to participating in
the regular meetings, individual members
have visted, on their own and at their ex-
pense, VA field activities in order to ac-
quaint themselves with current operations
and problem areas. It is worth noting that,
during these visits, it was obvious that sig-
nificant progress had been made over the
past two years in raising the level of aware-
ness of officials at all levels to the need for
providing better care for women veterans.
In many cases actions were already under
way to correct deficiencies where it could be
done within existing policies, facilities, and
funds. The emphasis was coming directly
from the top—the Administrator or his im-
mediate staff.

The Committee wishes to acknowledge
and express appreciation to Mr. Harry Wal-
ters for his unstinting support of women
veterans and the work of this Committee.

We thank Nora Kinzer, Ph.D., Special As-
sistant to the Administrator, for her wise
counsel and her considerable assistance
throughout our deliberations. We would
also like to thank Susan Mather, M.D.,
Chief, Pulmonary and Infectious Diseases,
Department of Medicine and Surgery; Mrs.
Mary Leyland, Deputy Director, Education
Service, Department of Veterans Benefits;
Ms. Nan Nave, Staff Assistant, Department
of Memorial Affairs, and Mrs. Barbara
Brandau, Program Assistant, Office of the
Administrator, for their cooperation and as-
sistance. We commend the excellent brief-
ings provided by the Veterans Administra-
tion and particularly commend the special
efforts of Mr. Robert Schultz, Director,
Office of Information Management and Sta-
tistics, and his staff.

The Committee wants to acknowledge the
presence and interest of the Disabled Amer-
ican Veterans, American Veterans of WWII,
Korea and Vietnam, Veterans of Foreign
Wars, American Legion, Paralyzed Veterans
of America, Vietnam Veterans of America,
American Nurses' Association, and Women's
Equity Action League.

BACEGROUND

As of March 1984 there were an estimated
1,158,900 women veterans comprising 4.1
percent of the total veteran population.
Their numbers and proportion to the total
have increased significantly during the past
decade as a direct reflection of the rapid ex-
pansion in the numbers of women entering
the all-volunteer Forces. Women currently
constitute nearly 10 percent of the armed
forces today as compared to roughly one
percent at the beginning of the 1970's and
this trend is projected to continue, albeit at
a slower pace, for the next several years. As
these growing numbers of women leave the
military ranks their presence will impact
proportionally on the veteran population in
a variety of ways.

By law men and women have equal rights
as veterans to the benefits and services ad-
ministered by the Veterans Administration
(VA). However, evidence has mounted over
the years that this has often not been the
case in practice—that, for a variety of rea-
sons, women veterans were being short-
changed. This was cited in September 1982
by the General Accounting Office. After an
investigation of VA activities, the GAO re-
ported that, although progress had been
made in insuring that medical care and
other benefits were available to women vet-
erans, the VA had not adequately focused
on their needs. The report specifically
pointed out the need for action to insure
that:
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Men and women have equal access to VA
treatment programs and medical facilities;
women treated in VA facilities receive com-
plete physical examinations; needed gyneco-
logical care is provided; sufficient plans are
made for the anticipated increase in female
veterans, and female veterans are adequate-
ly informed of their benefits.

It is the objective of this Committee, and,
we believe, of the Administrator of Veterans
Affairs, as well as the Congress, to insure
that all veterans, regardless of gender, re-
ceive the benefits to which each is entitled
under the laws and policies administered by
the Veterans Administration. This has been,
and remains, the guiding principle of the
Committee, and it is within this context
that we have addressed the issues.

ISSUES AND RECOMMENDATIONS
Outreach

Two fundamental problems cut across the
issues discussed by the Committee. First:
Many women veterans are not aware of
their entitlement to the benefits adminis-
tered by the VA and other women who may
be aware of their entitlements are reluctant
to initiate claims for their benefits. Second:
VA information materials, brochures, and
outreach programs designed to inform vet-
erans of their rights and benefits have been
aimed at a male constituency. In part, this is
merely a reflection of a traditional societal
mindset that a veteran is almost by defini-
tion male,

The VA has recently become aware of
these problems of communication and rec-
ognizes that it has a responsibility to reach
out to women veterans informing them of
their rights and encouraging them to take
advantage of benefits provided by the VA to
all veterans. Notable progress has already
been made. One noteworthy initiative is a
display board depicting women veterans to
be used at conventions and meetings.

The VA's Office of Public and Consumer
Affairs has prepared an outreach action
plan that includes a women-oriented publi-
cation, a poster, a public service announce-
ments and other activities designed to
inform women veterans of their entitle-
ments and to encourage them to use their
VA benefits. Women Veterans, VA employ-
ees, veterans service organizations, the
news, and specialized media have been tar-
geted.

Recommendations

The VA continue an aggressive outreach
program for all women veterans with a co-
ordinated and integrated public information
campaign utilizing the various media.

The VA revise the cover of the current
brochure on Federal Benefits for Veterans
and Dependents to depict both service man
and women and develop a separate pam-
phlet or flyer on women veterans with the
contents prepared with the advice and as-
sistance of the Advisory Committee.

The VA contact the National Advertising
Council to pursue public service announce-
ments on women veterans.

The VA continue issuing press releases on
women veterans.

A film or video tape be developed that
would highlight women veterans’ issues, to
be made available to veterans and all other
community groups. The film should be
made with consultation and advice of the
members of the Advisory Committee.

The term “women veterans” be used in-
stead of “female veterans” in VA communi-
cations except when “female” is clearly
preferable.
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The VA adopt the slogan “WOMEN ARE
VETEBANS TOO" for use in their outreach
campaign.

The VA Advisory Committee members be
used as a resource to the VA for outreach.

Health care facilities and staffing

One of the most important benefits of vet-
erans is health care provided by VA medical
centers. Historically, medical facilities and
services have been designed primarily to
meet the needs of the large male veteran
population while the needs of the women
veterans have received little or no attention.

Since 1981, a concerted effort has been
made to accommodate women patients.
Within the VA medical system there are 172
hospitals, 103 nursing home care units, and
227 outpatient clinics serving veterans. All
of the hospitals, outpatient clinies and nurs-
ing homes now serve women; however, the
level varies from minimal to the full range
of services, depending on the physical plant
and staffing at individual facilities.

The medical system also includes 16 domi-
ciliaries. Only nine currently have the facili-
ties and staffing to accept women.

Although much has been accomplished to
meet the needs of women veterans, clearly
much still remains to be done before women
can be fully integrated into the VA health
care system.

To provide comprehensive care for both
male and female veterans, facilities such as
adequate bathrooms, bedrooms and exami-
nation areas are necessary to meet accepta-
ble privacy standards. Furthermore, appro-
priate diagnostic and treatment facilities
are required to provide inpatient and outpa-
tient care, including gynecology.

To date, 22 centers have submitted pro-
posals for changes in their 5-year plans to
meet these needs. Also, centers have asked
for funds of less than $50,000 at the district
level to begin immediate renovations.

Construction and renovation to meet
those needs require high priority. However,
changes of less than $50,000 allocated at the
district or hospital level are not always as-
signed a priority that will guarantee fund-
ing. For example, a medical center request-
ing only $18,000 for installation of private
shower stalls was denied those funds be-
cause the district did not give it a high
enough priority.

In order to keep faith with women veter-
ans, changes identified in 5-year plans must
be accomplished within the next five years
and not relegated to subsequent 5-year
plans. We urge the Administrator to estab-
lish a requirement for annual progress re-
ports on construction and renovation
projects for privacy.

Inadequate staffing has been given as a
reason for not integrating women into the
health care system. Consequently, budget-
ary considerations must include adequate
staffing of all health care facilities. For ex-
ample, nurse practitioners trained/certified
in gynecologic care could provide some gyn-
ecological services as well as health counsel-
ling where those services are not available.

Recommendaltions

Construction and renovation projects re-
garding privacy be given first priority and
not relegated to subsequent 5-year plans.

Privacy renovations costing less than
$50,000, where approval authority rests at
district or medical center level, be assigned a
priority that will guarantee funding.

The Administrator establish a require-
ment for annual progress reports on con-
struction and renovation for privacy.

Budgetary considerations include ade-
quate staffing of all medical facilities to
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fully integrate women into the health care
system.

Nurse practitioners certified in gyneco-
logical care be used to provide some gyneco-
logical services as well as health counselling
where those services are not currently avail-
able.

Women Veteran Coordinators

Some women veterans have not used the
VA medical care system in the past because
of inadequate information or a perception
of being unwelcome in a male-oriented facil-
ity. Some women have also complained
about an unsympathetic attitude toward
women projected by the staff. In general,
women veterans have not had an effective
method through which to channel their
concerns.

To address this problem, in July 1983,
Medical District 12 (Florida), with ten
health care facilities, launched a new pro-
gram by appointing women coordinators.
The VA, by a Chief Medical Director's
Letter in December 1983, recommended that
a coordinator program be considered by all
VA health care facilities. Medical facilities
in other states have successfully initiated
programs but programs have not been es-
tablished systemwide. Where these pro-
grams exist, they have been well received by
women veterans and local VA staff. The
programs would be more effective if the VA
established uniform guidelines and a
method to exchange information among co-
ordinators.

District 12 could provide the model for
uniform guidelines. The model should in-
clude a description of the duties and respon-
sibilities of the position. Actions which
might be included are:

Publicizing the coordinator's name and re-
sponsibilities to all VA staff, personnel and
patients,

Establishing direct reporting procedures
from the coordinator to the director,

Scheduling period meetings/conference
calls within a district.

Ideally the coordinator should be a
woman sensitive to needs of women veter-
ans. Her position should allow coordination
with the director and chiefs of services to
correct problems or effect needed pelicy or
procedural changes.

Another mechanism to Iimprove the
health care delivery to women veterans is
the appointment of a local in-house Adviso-
ry Group on Women Veterans. Groups al-
ready formed have begun to address such
subjects as gynecological care, privacy, secu-
rity and sensitivity training of VA staff at
the local facilities.

Establishing coordinators in all VA health
care facilities and encouraging the use of
women's advisory groups would demonstrate
the Veterans Administration’s commitment
to women veterans.

Recommendalions

The VA establish a policy that each medi-
cal facility appoint a women veteran coordi-
nator.

The VA publish uniform guidelines for
the women veteran coordinator position.

The VA encourage the use of local
women's advisory groups.

Stlatistics

It is significant that the acutal size, com-
position, and trends of the women veterans’
population have been determined only re-
cently. Despite the fact that women have
served in the U.S. armed forces continuous-
1y since the turn of the century, and that
350,000 served during World War II, the en-
trance of these women into the veterans’

2207

ranks went largely unnoticed. Without ade-
quate information, the needs of women vet-
erans could not be adequately addressed and
existing programs and services could not be
evaluated.

It was not until after the proportions of
women in the All Volunteer Force had
jumped from 1 percent to 8.5 percent that
the first serious attempt was made to accu-
rately assess the female segment of the vet-
eran population.

The 1980 Census was the first time that
data were systematically obtained on
women veterans. It was then discovered that
the number of women veterans was far
larger than previously estimated. Also, it
was learned that there are significant differ-
ences between male and female veteran pop-
ulations that could impact on VA programs.
For example: While the median ages for the
two groups are roughly the same, the pro-
portions of older veterans differ. Whereas
just under 29 percent of the male veterans
are 60 years of age or older, nearly 38 per-
cent of the female veterans are in this age
category.

Using the new data provided by the 1980
Census, the VA has been able to conduct
the first comprehensive analysis of the na-
tional population of living women veterans.
A summary of the findings have been pub-
lished in the monograph: The Female Veter-
an Population, (RMS 70-84-1) November
1983, a copy of which is attached.

Other data collected in recent years by
the VA show that compared to men, women
veterans have applied for fewer benefits due
them, such as medical care, hospitalization
and educational benefits under the G.I. Bill.

To better understand the reasons why
many women veterans do not use their ben-
efits, the Veterans Administration has
awarded a contract to Louis Harris and As-
sociates, Inc., to conduct a survey of women
veterans. The survey, to be completed by
February 1985, will consist of a random
sample of personal interviews of 3,000
women veterans nationwide. It will provide
in-depth information on socioeconomic
characteristics, health status, and use of VA
programs and facilities. This will aid the VA
in making policy decisions on services pro-
vided by the Veterans Administration and in
designing future programs and facilities.

The VA has recently mandated that all
future studies of veterans conducted or con-
tracted for by the VA will include women
veterans. However, in studies based on sam-
pling techniques, there is still the danger
that, due to their relatively small numbers
(4.1 percent of total veterans) the female
population would be inadequately repre-
sented. This could lead to skewed results.

Recommendalions

All major statistical reports compiled and
published by the VA on veterans include
separate break outs on women veterans.

The VA review and revise their programs
based on the newly available data on women
veterans.

All future studies of veterans include a
subsample of women veterans analyzed sep-
arately.

Agent orange

According to the Special Assistant for En-
vironmental Sciences, all U.S. personnel
who served in South Vietnam are presumed
to have been exposed directly, or indirectly,
to Agent Orange. At this time, there is a dif-
ference of opinion in the scientific commu-
nity as to the effects of dioxin exposure,
The subject has been under intensive study
worldwide with no definitive conclusion to
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date. This uncertainty serves to heighten all
Vietnam veterans’ fears.

The approximately 7,000 women Vietnam
veterans are not included in Agent Orange
Studies conducted by the Veterans Adminis-
tration, Centers for Disease Control and
other agencies. Admittedly, compared to the
number of men who served there, the
number of women is proportionately small.
But their small number does not justify
their total exclusion from ongoing studies
designed to determine the effects of expo-
sure. Each veteran deserves the same level
of public concern.

A separate corollary study of women and
Agent Orange is clearly indicated and needs
to be done without further delay.

The concerns of the female Vietnam vet-
erans are genuine, and, in most respects,
mirror those of the men. Like the men,
many of these women fear that various
health problems affecting them and their
families may be connected with dioxin, the
toxic by-product of Agent Orange—prob-
lems such as birth defects in their children,
skin eancer, leukemia, liver disease and loss
of memory. Additionally, the women are
concerned that serious female reproductive
system problems, such as: ovarian cancer,
uterine cancer, miscarriages and spontane-
ous abortion, may also be related to dioxin
exposure.

An additional problem stems from the
fact that many women who served in South
Vietnam are not aware of the determination
that all who served there are presumed to
have been exposed to Agent Orange. A spe-
cial effort needs to be made to reach out to
these women and encourage them to report
for Agent Orange physicals.

Recommendations

A separate study be conducted on the
health of women who served in South Viet-
nam and were exposed to Agent Orange and
other chemicals.

All women Vietnam veterans be contacted

and urged to participate in the Agent
Orange Registry, if they have not already
done so.

Planning for diseases specifically or more

commonly found in women

The prevention of illness is more cost ef-
fective than treatment of chronic disease.
An example of preventive strategy is coun-
selling on hormone replacement, diet and
exercise to prevent osteoporosis. Another is
education on the hazards of smoking associ-
ated with hypertension, heart disease and
cancer. It is worth noting that the incidence
of lung cancer now surpasses breast cancer
as the leading cause of cancer death in
women.

Another aspect of prevention is early diag-
nosis. For women, breast and pelvic exami-
nations and papanicolaou (PAP) smears as
part of the routine physical examination
are acceptable medical practice. Since 1981,
the VA Department of Medicine and Sur-
gery (DMé&S) directives have stipulated
that these diagnostic procedures be institut-
ed during routine physical examinations of
women veterans. In September 1982, the
GAO Report, “Actions Needed To Insure
That Female Veterans Have Equal Access
To VA Benefits,” cited VA non-compliance
with their own directives. Committee mem-
bers continue to receive complaints from
women veterans that these examinations
are not routinely done. Continued emphasis
is needed by DM&S on the importance of
complete physical examinations of women
veterans.

Current studies show that low radiation
mammography is efficacious in discovering
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very small breast tumors, particularly in
women over 50. This procedure may detect
disease in a curable form and thus shorten
subsequent hospitalization. DM&S should
assess the best methods for providing this
service to women veterans, as mammogra-
phy becomes the standard of practice.

In the past, gynecological care has been
minimal. Future planning should recognize
that an increasing number of women veter-
ans will be seeking treatment for medical
problems in the aging population, such as
postmenopausal symptoms, endometrial
cancer, ovarian hormone replacement, os-
teoporosis, and bone fractures,

One of the problems in planning for
future health care is the lack of female out-
patient population data. Currently these
data are not being collected. Medical facili-
ties should be required to collect outpatient
visit data by gender.

Once the female outpatient data are
known, more innovative and effective use of
health care personnel can be organized. For
example, GYN nurse practitioners trained
in gynecological procedures can provide a
large share of counselling, diagnosis and
treatment for gynecological problems.

The Deputy Assistant Chief Medical Di-
rector for Nursing Programs, in her presen-
tation to the Committee, discussed strides
made by VA District #10 Nursing Services
in identifying the changes needed to care
for women patients in their six facilities.
These changes included a list of needed sup-
plies and equipment. Such a list would be
helpful to other health facilities.

In areas where the size of the female pop-
ulation is small it is impractical to stock
pharmaceuticals for common gynecological
diseases. Therefore, the facility should es-
tablish procedures for timely local pur-
chases.

There is an additional problem concerning
health care for women. Policies concerning
disability compensation require review, es-
pecially in the area of diseases that primari-
ly affect women. Systemic Lupus Erythema-
tosis (SLE), for example, is primarily a dis-
ease of women. In June 1983, Alfred D.
Steinburg, M.D. of the National Institute of
Arthritis, Diabetes and Digestive and
Kidney Disease, reported that between the
ages of 12 and 45 years, approximately 90
percent of the patients diagnosed to have
SLE were females,

H.R. 5688, which has passed the House of
Representatives, would add Systemic Lupus
Erythematosis to the list of chronic diseases
in Section 301 of Title 38 United States
Code. The committee supports passage of
this or similar legislation.

Recommendalions

The VA continue to emphasize that breast
and pelvic examinations and pap smears will
be routinely accomplished as part of a
woman's physical examination.

The VA assess the best methods for pro-
viding low radiation mammography to the
woman veteran.

The VA include treatment for gynecologi-
cal care in the aging population (e.g., post-
menopausal symptoms, endometrial cancer,
ovarian hormone replacement) in future
planning.

The VA provide counselling on the pre-
vention of osteoporosis.

The VA provide counselling to the pa-
tients and staff on the hazards of smoking.

The VA record outpatient visits by gender.

The VA disseminate to medical facilities a
list of supplies and equipment needed to
care for women patients.
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The facility director establish procedures
for timely local purchases in aress where
the size of the female population precludes
stocking pharmaceuticals for common gyne-
cological disease.

Enact legislation adding Systemic Lupus
Erythematosis to section 301 of the 38
United States Code.

The Veterans Canteen Service (VCS)

The Veterans Canteen Service is a non-ap-
propriated fund activity created to meet the
needs of veterans in VA hospitals, nursing
homes and domiciliaries. It operates retail
stores, snack bars, cafeterias, barber shops,
beauty shops, laundry, tailor, vending ma-
chines, newspaper and/or magazine service,
ward cart service and other services. Not all
of these services are available at each medi-
cal center; rather, services are tailored to
the needs of each facility. All medical facili-
ties have cafeterias, retail stores and some
vending. The objective is to make available
to patients, at reasonable prices, articles of
merchandise and services essential to their
comfort and well-being.

In recent years, a concerted effort has
been made to meet the specific needs of the
growing population of women patients.
However, complaints of women patients and
observations of individual committee mem-
bers during visits to VA medical facilities re-
vealed serious deficiencies in the availability
of the merchandise and the services provid-
ed to women patients. Some of tuate range
of sizes.

Lack or insufficient variety of toiletries
and sundries such as sewing supplies,
shower caps, manicure supplies, change
purses, and slippers.

Lack of pockets in women's slacks and
robes,

The VA has recognized the problems
noted by the Committee in the Canteen
Services and has recently taken aggressive
action to resolve them. Advisory Committee
members have observed considerable im-
provement in some of the VA hospitals in
recent months.

Recommendations

Each Veterans Canteen Service Chief be
required to survey women patients to deter-
mine their needs and to evaluate whether
they are being met.

The VA review population standards for
stocking items essential to women patients.

The VA design a catalogue system for pa-
tients to order articles not readily available
with a delivery date of no more than two
weeks.

Each facility be required to stock toile-
tries designed expressly for minority
women.

The VA continue to aggressively monitor
the Canteen Services provided women veter-
ans.

WAAC and WASP service

During World War II, between 15,000 and
16,000 women serving in the WAAC
(Women's Army Auxiliary Corps) did not
subsequently enroll in the WAC (Women's
Army Corps). Another 900 served as mem-
bers of the WASP's (Woman Airforce Serv-
ice Pilots). Since service in the WAAC and
WASP was not recognized as military active
duty, these women were not granted veteran
status after the war. The WASP's were rec-
ognized as veterans in 1977, and the
WAAC's in 1980. Many of these newly rec-
ognized veterans have indicated that in gen-
eral they are unsure of their entitlements
under the law. Some report that the Veter-
ans Administration field offices seem to be
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unaware of their VA entitlements and/or
unresponsive to their inguiries.

The Committee finds that the Veterans
Administration is aware of the problem of
getting the word out to these newly recog-
nized veterans. Upon the enactment of the
1977 law, the Department of Veterans Bene-
fits initiated a special letter which was, and
continues to be, automatically sent to each
former WASP as soon as the Department of
Defense notifies the VA that such an indi-
vidual has been issued a discharge certifi-
cate. This letter advises the individual of po-
tential eligibility for VA benefits and en-
closes a pamphlet providing additional in-
formation about those benefits. With the
1980 acknowledgement of WAAC services as
"“active duty”, former members have been
sent similar letters upon the issuance of
their discharge certificates.

In accordance with directions issued by
the Chief Benefits Director, the Veterans
Assistance Service has directed its personnel
in the 58 Regional Offices to make a special
effort to inform female veterans of their VA
benefits. Each month these Veterans Serv-
ice Offices are required to include in their
narrative reports to Central Office a state-
ment of their outreach efforts.

It is unclear how effective the VA's out-
reach efforts to these groups have been.
The VA says it has received no reports of
problems to date that might be associated
with a lack of knowledge in its regional of-
fices concerning the benefit eligibility of
WAAC's and WASP's. Misunderstandings,
however, do arise between VA offices and in-
dividual claimants due to procedural prob-
lems or misconceptions concerning potential
versus actual entitlement to payments. For
example, many former WAAC's and

WASP’s have filed claims with the VA not
knowing that they must have previously ob-
tained their discharge certificates from the
Department of Defense. Until their service
is verified by the military, the VA has no

authority to grant veterans' benefits.
Recommendations

The VA determine how many of the
former WAAC and WASP veterans who
qualify for entitlements have, in fact, ap-
plied for benefits.

The VA continue to publicize WAAC and
WASP eligibility; specifically by seeking out
and working with service organizations to
notify their membership of these entitle-
ments to benefits.

Flame retardant patient clothing

The VA requires the use of flame retard-
ant material for patient clothing. Since the
requirement is being implemented as new
clothing is purchased, newly stocked smaller
sized garments for women are supposed to
be bought in flame retardant fabric. It is
well-known that currently available flame
retardant fabric is irritating to the skin and
uncomfortable for prolonged wear.

Recommendation

The VA reexamine its current policy con-
cerning flame retardant clothing and ex-
plore the availability of alternative materi-
als that would provide patient comfort and
an acceptable level of protection.

Memorial affairs

Many women veterans do not know of
their potential entitlement to burial bene-
fits. In the summer of 1983, the VA imple-
mented a campaign to inform funeral direc-
tors and veterans service organizations that
women veterans are entitled to the same
burial benefits as male veterans.

A series of reminder news releases which
mention women veterans has been mailed to
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funeral industry trade publications and
other media. The news releases detail the
availability of a new, free pamphlet describ-
ing the VA program for marking the graves
of veterans. In addition to details on eligibil-
ity, the brochure includes information on
types of monuments available, replacement
rules, additional inscriptions, how applica-
tion is made, monetary allowance in lieu of
a government-furnished marker, and ship-
ment and setting of markers. VA offices and
veterans service groups have received the
pamphlet for distribution to the public. A
planned release on eligibility for all VA
burial benefits will carry a reminder on
women veterans.

Until 1981, all war veterans were eligible
for a $300 burial allowance. Under the law
enacted in 1981, only veterans who are re-
ceiving disability compensation or pension
are entitled to the allowance. The Commit-
tee notes that the change in the law may
have had a disproportionate impact on
women veterans because proportionately
fewer women veterans have applied for and
been granted disability benefits.

Recommendation

The VA continue its special efforts to
inform women veterans of their burial bene-
fits, individually and through veterans orga-
nizations, and continue to emphasize to fu-
neral directors that a deceased woman may
be a veteran with the same entitlements as
a male veteran.

FUTURE COMMITTEE ACTIONS

The issues discussed in this report are
only some of those identified for action and
further monitoring. Others will be explored
during future meetings and in visits by indi-
vidual members of the Committee to VA ac-
tivities throughout the country.

Among the topics identified for future in-
vestigations are:

Jobs and Training: Training, with subse-
quent employment, is the bridge which com-
pletes the transition for the veteran into
the mainstream of civilian life. Second only
to the health of a veteran, full-time unsubsi-
dized employment is the foundation of
social adjustment and social status. Present-
ly two statutes are in force that are de-
signed to enhance employment and training
of veterans. They are the Jobs Training
Partnership Act (JTPA) which is adminis-
tered by the Department of Labor, and the
Emergency Veterans Job Training Act,
which is a joint venture of the VA and the
Department of Labor, It is not known how
these two laws impact on women veterans.
The Committee believes it would be impor-
tant to find out how many women are using
these benefits and whether there are prob-
lems unique to women in the application of
these laws. To determine this we will have
to review data relating to such topics as
women veterans and jobs; the use of the Vo-
cational Rehabilitation Program by women
veterans; and statistics on unemployment
among women veterans—a whole range of
employment information.

Research on Women's Diseases: Research
in disease areas which affect mainly women
has not been funded equitably in the VA re-
search program in the past. With the in-
crease in the number of women in the De-
partment of Defense and the VA system,
the VA has the potential to accomplish sig-
nificant longitudinal studies on women's
health. Continued emphasis is needed to en-
courage these studies.

CONCLUSION

The Advisory Committee on Women Vet-

erans belleves that much has been accom-
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plished in recent years to recognize women
as veterans and to reach out to them over
the broad range of VA programs and serv-
ices. Issues have been identified and numer-
ous corrective measures have been initiated
on various problems, many on the VA's own
initiatives, others at the suggestion of the
Committee. The most important action
taken by the Administrator has been to sen-
sitize the organization and its personnel at
all levels to the presence of women in the
veteran population. Although more needs to
be done to insure that all personnel are sen-
sitive to the needs and concerns of the
women veterans, the positive effects of
these efforts are already discernable
throughout the organization. Progress can
be monitored by requiring VA field inspec-
tion team reports to include a statement on
the facility's effectiveness in meeting the
needs of women veterans. This kind of em-
phasis from the top will be required on a
continuing basis if real, sustained progress is
to be achieved over the long haul. To sus-
tain these positive effects, the VA's training
and management courses should include
awareness and sensitivity training to the
needs of women veterans.

We believe that actions taken at the rec-
ommendation of this Committee for improv-
ing the health care delivery and access to
benefits for women veterans will lead to
overall improvement in care for all veterans.

APPENDIX A.—VETERANS' ADMINISTRATION

ADVISORY COMMITTEE ON WOMEN VETERANS

Lenora C. Alexander, Ph.D., Washington,
D.C.; Director, Women’'s Bureau, U.S. De-
partment of Labor.

EKaren Burnette, Knoxville, Tennessee;
Nurse, Visiting Nurse Team Leader, Home
Health Agency, Vietnam Veteran, Army
Nurse Corps.

Cherlynne S. Galligan, Staff Sergeant,
U.S. Army, Washington, D.C.; Office of the
Secretary of Defense.

Pauline Hester, Colonel, U.S. Army Re-
serve, Greensboro, North Carolina;, Nurse/
Anesthetist, Forsyth Memorial Hospital,
Vietnam Veteran, Army Nurse Corps.

Jeanne Holm, Major General, U.S. Air
Force, Retired, Edgewater, Maryland;
Former Director, Women in the Air Force,
former Special Assistant to the President
and author.

Charles Jackson, Washington, D.C.; Serv-
ice Director, Non Commissioned Officers As-
sociation, Vietnam Veteran.

Margaret Malone, Trenton, New Jersey;
National Vice-Commander American
Legion, World War II Veteran.

Joan E. Martin, Tacoma, Washington;
Public relations and banking executive.
Active in AMVETS, Korean Conflict Veter-
an.
Carlos Martinez, San Antonio, Texas; Ex-
ecutive Director, G.I. Forum, National Vet-
erans Outreach Program, Vietnam Era Vet-
eran.

Sarah McClendon, Washington, D.C.
Journalist and author, World War II Veter-
an.
Estelle Ramey, Ph.D., Bethesda, Mary-
land; Professor of Physiology and Biophys-
ies, Georgetaan University.

Lorraine Rossi, Colonel, U.S. Army, Re-
tired, Alexandria, Virginia; Vietnam Veter-
an, Women's Army Corps.

Omega L. Silva, M.D., Washington, D.C.;
Research Associate and Clinical Investiga-
tor, Veterans Administration Medical
Center, Washington, D.C.

Jessie Stearns, Washington, D.C.; Journal-
ist and author, World War II Veteran.
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Alberta I Suresch, Staff Sergeant, U.S. Air
Force, Retired, Washington, D.C.; National
Service Officer, Disabled American Veter-
ans, Vietham Era Veteran.

Jo Ann Webb, Arlington, Virginia; Nurse,
Vietnam Veteran, Army

health planner,
Nurse Corps.

Sarah Wells, Brigadier General, U.S. Air
Force, Retired, Washington, D.C.; former
Chief U.S. Air Force Nurse Corps.

June A. Willenz, Bethesda, Maryland; Ex-
ecutive Director, American Veterans Com-
mittee, author and columnist.

Ex-officio members

Mary Leyland, Deputy Director, Educa-
tion Service, Department of Veterans Bene-
fits, Veterans Administration Central
Office.

Susan Mather, M.D., Chief, Pulmonary
and Infectious Diseases, Department of
Medicine and Surgery, Veterans Administra-
tion Central Office.

Until his death in December 1983, Charles
A. Collatos, Commissioner of Veterans Serv-
ices, State of Massachusetts, was a member
of the Committee.

U.S. SENATE,
COMMITTEE ON VETERANS' AFFAIRS,
Washington, DC, Sepl. 14, 1984.
Hon. HARRY N. WALTERS,
Administrator of Veterans' Affairs 810 Ver-
mont Avenue, NW. Washington, DC.

Dear Harry: Thank you for sending the
Report of the Veterans Administration Ad-
visory Committee on Women Veterans. I
agree with you that this Advisory Commit-
tee has accomplished much in its first year.
I believe that this report provides useful in-
formation regarding the VA's ongoing ef-
forts to meet the needs of our Nation's
women veterans.

So that I and other members of the Com-
mittee might be better able to evaluate the
appropriateness, feasibility, and likely
impact of the Advisory Committee's recom-
mendations, it would be very helpful if you
would, pursuant to section 222(dX1) of title
38, United States Code, provide any com-
ments you may have regarding the specific
recommendations contained in the report.

As always, Harry, I appreciate your coop-
eration and assistance, and I look forward to
receiving your response.

With warm regards.

Cordially,
ALAN CRANSTON,
Ranking Minority Member.
OFFICE OF THE ADMINISTRATOR
OF VETERANS' AFFAIRS,
Washington, DC, Nov. 6, 1984.
Hon. ALAN CRANSTON,
U.S. Senate,
Washington, DC.

DEear SENATOR ALAN CransToN: This letter
is in reply to your September 14, 1984, letter
requesting detailed responses to specific rec-
ommendations contained in the report from
the Veterans Administration Advisory Com-
mittee on Women Veterans.

I am proud of the work of this committee
and concur in their recommendations. My
specific answers to each of the sections con-
tained in the report are found below.

OUTREACH

Since November 11-17, 1984, is Women
Veterans Recognition Week, the Veterans
Administration is planning celebrations
throughout the country. Mr. Donald Jones,
Associate Deputy Administrator for Public
and Consumer Affairs, and his staff have
worked closely with Committee members in
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preparing a brochure informing women vet-
erans of their benefits. (Copy enclosed).
Also enclosed is a poster prepared by the
Veterans Administration’s Office of Public
and Consumer Affairs. This poster empha-
sizes contributions of women in the military
and has been distributed to VA facilities,
veterans service organizations and State
governments. The Veterans Administration
has planned Public Service Announcements
for television distribution emphasizing the
contribution of women in the military and
urging women veterans to seek information
regarding their benefits. Veterans Adminis-
tration officials make a particular point of
reaching out to women veterans in all public
appearances and speaking engagements.

HEALTH CARE FACILITIES AND STAFFING

I strongly support the needs for privacy
for both male and female patients in the
renovation of the Veterans Administration
facilities. The former Chief Medical Direc-
tor and I have constantly emphasized the
importance placed on health care for
women veterans. Dr. Custis sent many
memoranda and directives to the field em-
phasizing these points.

You understand the needs of balancing
priorities between needs for construction,
renovation, and budget constraints. I have
directed my Associate Deputy Administra-
tor for Logistics to emphasize to the field
the necessity for upgrading hospitals, clin-
ics, nursing homes, and domiciliaries regard-
ing privacy for the woman patient.

I am proud of the important role that the
nursing staff has taken to ensure continued
improvement in the care of women veterans,
We shall continue to provide support to the
Department of Medicine and Surgery for in-
novative and creative ways nurses, and
nurse practitioners, and all other health
care professionals can meet the special
needs of women veterans.

WOMEN VETERAN COORDINATORS

Former Chief Medical Director, Dr.
Donald Custis, on December 6, 1983, issued
a letter emphasizing his strong support for
the idea of approving a high ranking woman
counselor in hospitals, clinics, domiciliaries,
and nursing homes. I have directed my staff
to organize a conference of women counsel-
ors in order to discuss current successes and
guidelines in implementing such a program.

STATISTICS

I concur with the commendations given by
the Advisory Committee on Women Veter-
ans to the Office of Information Manage-
ment and Statistics for its groundbreaking
research on women veterans. Given the
dearth of knowledge on women veterans, I
approved a grant of $789,449.00 for a con-
tract to Louis Harris and Associates to con-
duct a survey of women veterans.

The Veterans Administration must contin-
ue to seek subsamples of women veterans in
order to better plan for their special needs.
Starting on October 1, 1984, we will gather
data on outpatient visits of women veterans.

AGENT ORANGE

I have written to the Centers for Disease
Control expressing my support for a study
focusing on women who may have been ex-
posed to Agent Orange while serving in the
armed forces in Vietnam.

Because the responsibility for the design
implementation, analysis and interpretation
of the Agent Orange epidemiological study
has been transferred to the Centers for Dis-
ease Control, they will make the final deci-
sion regarding the development of a proto-
col for such a study.
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PLANNING FOR DISEASES SPECIFICALLY AND
MORE COMMONLY FOUND IN WOMEN

The former Chief Medical Director, cur-
rent Acting Chief Medical Director and I
heartily support the need for research on
gender specific illnesses and the need for in-
suring high level medical care for those
women with gender specific illnesses and
diseases. In a recent Department of Medi-
cine and Surgery Conference call it was em-
phasized that service-connected female vet-
erans could have a mammography per-
formed on a fee basis contract. The Depart-
ment of Medicine and Surgery is exploring
ways to make this diagnostic tool more read-
ily available in the Veterans Administration
facilities.

Research and Development within the De-
partment of Medicine and Surgery has sent
out requests specifically asking for research
proposals dealing with gender related dis-
eases.

Starting on October 1, 1984, all data on
outpatient visits will include gender of the
patient. As you know, legislation was intro-
duced in the 98th Congress to make System-
ic Lupus Erythematosis a chronic disease
for purposes of section 301 of title 38,
United States Code, thereby entitling cer-
tain veterans who have the disease to a pre-
sumption of service-connection for purposes
of laws administered by the VA, That legis-
lation, however, was not enacted into law,

VETERANS CANTEEN SERVICE (VCS)

I concur with the suggestions given by the
Veterans Administration Advisory Commit-
tee on Women Veterans regarding the need
for improving service to women veterans re-
garding items sold in the Veterans Adminis-
tration canteens.

Miss Marjorie Quandt, Assistant Chief
Medical Director for Administration, and
her staff are working very closely with Can-
teen Service representatives to ensure that
the suggestions of the VA Advisory Commit-
tee on Women Veterans are implemented.
Miss Quandt has informed me that a com-
plete new line of women's clothing (chosen
per the VA Advisory Committee on Women
Veterans recommendations) will be intro-
duced in 100 VA medical center canteens
this fall.

WAAC AND WASP SERVICE

I recognize that former members of the
Women’s Army Auxiliary Corps (WAAC's)
and Women's Airforce Service Pilots
(WASP’'s) have been unsure of their entitle-
ment to veterans’ benefits and that the VA
shares in this problem.

Miss Dorothy Starbuck, Chief Benefits Di-
rector, has made and continues to make spe-
cial efforts to alleviate the difficulties expe-
rienced by WAAC's and WASP's. Miss Star-
buck encourages her staff to work closely
with both the WASP and WAC (Women'’s
Army Corps) organizations. I have also re-
quested, a search of our computer files to
determine how many former WAAC’s and
WASP's are receiving veterans benefits.
That information will be provided as soon as
it is available. Dr. Nora Kinzer, my Special
Assistant, and our committee member
Major General Jeanne Holm, U.S. Air
Force, Retired, have had close contact with
the WASP organization. The Chairman of
the Committee, Colonel Lorraine Rossi, U.S.
Army, Retired, maintains a close liaison
with the WAC organization.

FLAME RETARDANT CLOTHING

The Veterans Administration is currently
reexamining its policy regarding flame re-
tardant clothing. This issue was originally
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brought to the attention of the Advisory
Committee on Women Veterans but extends
to both male and female patients. The As-
sistant Chief Medical Director for Adminis-
tration in the Department of Medicine and
Surgery is evaluating new flame retardant
fabrics and has discontinued use of the pre-
vious irritating fabric product.

MEMORIAL AFFAIRS

Mr. Paul Bannai, Director of the Depart-
ment of Memorial Affairs, instructed his
staff to engage in a vigorous outreach pro-
gram to inform funeral directors that a de-
ceased woman may be a veteran and there-
by be entitled to VA burial benefits. During
the 1984 Veterans Day Observance at Ar-
lington Cemetery the podium guests will in-
clude, for the first time, active duty military
women and Colonel Lorraine Rossi, USA
Retired, Chairman, Veterans Administra-
tion Advisory Committee on Women Veter-
ans representing women veterans.

The Committee’'s work during the past
year and its continued efforts will ensure
that the special needs of our nation's female
veterans are met and that efforts toward
that end will continue to improve within the
Veterans Administration.

Sincerely,
HARRY N. WALTERS,
Administrator.

By Mr., LEVIN (for himself, Mr.
Packwoop, Mr. Symms, Mr.
HoLLINGS, Mr. MOYNIHAN, Mr.
DoLg, Mr. PRYOR, Mr. SASSER,
Mr. NickLEs, Mr. MITCHELL,
Mr. METZENBAUM, Mr. COCHRAN,
Mr. PELL, Mr. MATSUNAGA, Mr.
CHILES, Mr. MELCHER, MTr.
BOREN, Mr. McCLURE, Mr.
DeConNcINI, Mr, CRANSTON, Mr.
Dobbp, Mr. STENNIS, Mr.
HEFLIN, Mr. JOHNSTON, Mr.
NUNN, Mr. SARBANES, Mr. GARN,
Mr. STEVENS, Mr. PROXMIRE,
Mr. MURKOWSKI, Mr. SIMON,
and Mr. RIEGLE):

S.J. Res. 48. Joint resolution to des-
ignate the year of 1986 as the “Year of
the Teacher”; to the Committee on
the Judiciary.

YEAR OF THE TEACHER

® Mr. LEVIN. Mr. President, there are
more than 3 million teachers in the
United States working at every level of
the educational system. These teach-
ers are a critical link in the learning
process. Our society relies on its teach-
ers to bring to students, both young
and old, the information, knowledge,
and skills necessary to develop their
talents and to enrich their lives.

The individuals engaged in the
teaching profession, taken as a whole,
are performing in a dedicated and ex-
emplary manner. Unfortunately,
teachers frequently do not receive the
recognition, rewards, and respect that
their vital role in our society merits.

I am proud to introduce a joint reso-
lution, with the bipartisan support of
31 of my colleagues in the Senate,
which would designate 1986 the “Year
of the Teacher.” This designation,
which would be accompanied by the
appropriate ceremonies and other ac-
tivities, is one small way to express the

CONGRESSIONAL RECORD—SENATE

Nation’s gratitude to its teachers and
to elevate them in the public's esteem.

A largely symbolic act, such as this
resolution, certainly does not replace
the need to devote adequate resources
to education in general and to teach-
ers in particular. Nevertheless, it can
be a significant stimulus for improving
educational excellence and for recog-
nizing the contributions and needs of
our Nation's teachers.e@

ADDITIONAL COSPONSORS

8. 11

At the request of Mr. Heinz, the
names of the Senator from Texas [Mr.
BEenTsEN], the Senator from Connecti-
cut [Mr. Dopp]l, and the Senator from
Florida [Mrs. HAwWKINs] were added as
cosponsors of S. 11, a bill to amend the
Steel Import Stabilization Act.

5. 44

At the request of Mr. THURMOND, the
name of the Senator from Florida
[Mr. CHILES] was added as a cosponsor
of S. 44, a bill to grant the consent of
the Congress of the Southeast Inter-
state Low-Level Radioactive Waste
Management Compact.

At the request of Mr. MOYNIHAN, the
name of the Senator from Vermont
[Mr. Leary] was added as a cosponsor
of S. 194, a bill to identify, commemo-
rate, and preserve the legacy of histor-
ic landscapes of Frederick Law Olm-
sted, and for other purposes.

8. 204

At the request of Mr. BuMPERs, the
name of the Senator from Maryland
[Mr. SArRBANES] was added as a cospon-
sor of S. 204, a bill to provide a nation-
al program for improving the quality
of instruction in the humanities in
public and private elementary and sec-
ondary schools.

B. 205

At the request of Mr. BUMPERS, the
name of the Senator from Wisconsin
[Mr. ProxMIRE] was added as a co-
sponsor of S. 205, a bill to amend the
Internal Revenue Code of 1954 to pro-
vide a mechanism for taxpayers to des-
ignate $1 of any overpayment of
income tax, and to contribute other
amounts, for payment to the National
Organ Transplant Trust Fund.

B. 260

At the request of Mr. HEeinz, the
name of the Senator from Maine [Mr.
CoHEN] was added as a cosponsor of S.
260, a bill to amend the Internal Reve-
nue Code of 1954 to provide that the
substantiation requirements of section
274(d) of such code may be met, in the
case of passenger automobiles and
other transportation property, if the
taxpayer provides substantial evidence
other than contemporaneous records.

5. 281

At the request of Mr. PrRYOR, the
names of the Senator from Minnesota
[Mr. Boscawirz]l, the Senator from
Alabama [Mr. HEFLIN], and the Sena-
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tor from Utah [Mr. GArN] were added
as cosponsors of S. 281, a bill to amend
the Internal Revenue Code of 1954 to
add a section dealing with public
safety vehicles.

5. 283
At the request of Mr. MITcHELL, the
name of the Senator from Wisconsin
[Mr. ProxMIRE] was added as a co-
sponsor of S. 283, a bill to amend the
Clean Air Act to better protect against
interstate transport of pollutants, to
control existing and new sources of
acid deposition, and for other pur-
poses.
5. 3586
At the request of Mr. GorToN, the
names of the Senator from Idaho [Mr.
Symms], the Senator from Washing-
ton [Mr. Evans], and the Senator from
Oregon [Mr. Packwoon] were added as
cosponsors of S. 356, a bill granting
the consent of Congress to the North-
west Interstate Compact on Low-Level
Radioactive Waste Management.
5. 388
At the request of Mrs. KASSEBAUM,
the names of the Senator from Iowa
[Mr. GrassLEY] and the Senator from
Oklahoma [Mr. BoreN] were added as
cosponsors of S. 388, a bill to amend
the Consolidated Farm and Rural De-
velopment Act to establish a debt ad-
justment program for guaranteed
loans, and for other purposes.
SENATE JOINT RESOLUTION 17
At the request of Mr. D'AmaTo, the
names of the Senator from Massachu-
setts [Mr. Kerry], the Senator from
Hawaii [Mr. MaTsunNacal, the Senator
from Florida [Mr. CHiLES], the Sena-
tor from Indiana [Mr. Lucarl, the
Senator from Kentucky [Mr. McCon-
NELL], the Senator from Arkansas [Mr.
PryoR], the Senator from Hawaii [Mr.
Inouvyel, the Senator from Nebraska
[Mr. Exon], the Senator from Nevada
[Mr. Hecar], the Senator from Texas
[Mr. BEnTseEN], the Senator from New
Jersey [Mr. BrabprLEY]l, the Senator
from Alaska [Mr. Murkowskr], the
Senator from California [Mr.
WiLson], the Senator from Vermont
[Mr. LEany], the Senator from Ten-
nessee [Mr. Gorel, and the Senator
from Maine [Mr. MITCHELL] Wwere
added as cosponsors of Senate Joint
Resolution 17, a joint resolution to au-
thorize and request the President to
issue a proclamation designating April
21 through April 28, 1985, as “Jewish
Heritage Week."”
SENATE JOINT RESOLUTION 23
At the request of Mr. MoyYNIHAN, the
name of the Senator from Utah [Mr.
GaARN] was added as a cosponsor of
Senate Joint Resolution 23, a joint res-
olution designating 1985 as the ‘“Year
of Social Security.”
SENATE JOINT RESOLUTION 28
At the request of Mr. BOoSCHWITZ,
the names of the Senator from Ala-
bama [Mr. DENTON], the Senator from
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West Virginia [Mr. Byrp], the Senator
from New Jersey [Mr. LAUTENBERG],
and the Senator from Florida [Mrs.
Hawkins] were added as cosponsors of
Senate Joint Resolution 28, a joint res-
olution to designate the week of Sep-
tember 8-14, 1985, as ‘“National Inde-
pendent Retail Grocer Week."”
SENATE CONCURRENT RESOLUTION 4

At the request of Mr. MoYNIHAN, the
name of the Senator from Illinois [Mr.
Dixon] was added as a cosponsor of
Senate Concurrent Resolution 4, a
concurrent resolution calling on the
President to appoint a special envoy
for Northern Ireland.

SENATE CONCURRENT RESOLUTION 6

At the request of Mr. GLENN, the
name of the Senator from Hawaii [Mr.
MaTsunaca] was added as a cosponsor
of Senate Concurrent Resolution 6, a
concurrent resolution expressing the
sense of the Congress that the policy
of separate development and the
forced relocation of South African
blacks to designated “homelands” is
inconsistent with fundamental Ameri-
can values and internationally recog-
nized principles of human rights and
should be discontinued.

SENATE RESOLUTION 50

At the request of Mr. CRANSTON, the
name of the Senator from Montana
[Mr. Baucus] was added as a cospon-
sor of Senate Resolution 50, a resolu-
tion reaffirming the Senate’s commit-
ment to the Job Corps Program.

SENATE RESOLUTION 66

At the request of Mr. CoHEN, the
name of the Senator from Indiana
[Mr. QuayLE]l, and the Senator from
South Carolina [Mr. THURMOND] were
added as cosponsors of Senate Resolu-
tion 66, a resolution expressing the
sense of the Senate with respect to
certain matters involving the Govern-
ment of New Zealand and the United
States.

SENATE CONCURRENT RESOLU-
TION 13—REQUIRING IMPLE-
MENTATION OF A MODIFIED
DEBT RECOVERY SYSTEM

Mr. DURENBERGER (for himself,
Mr. BoscHwWITZ, and Mr. MELCHER)
submitted the following concurrent
resolution; which was referred to the
Committee on Agriculture, Nutrition,
and Forestry:

8. Con. Res. 13

Whereas the economic base which sus-
tains the way of life in rural America is
under stress from low farm commodity
prices, the strong showing of the dollar in
international currency markets, declining
land values and high interest rates;

Whereas a significant portion of family
farmers across the United States are experi-
encing financial difficulties that threaten
not only their economic survival but that of
the agricultural related businesses and
small towns they support;

Whereas many capable agricultural pro-
ducers could be returned to financial solven-
cy if they were provided with a debt restruc-
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turing program which reduced the effective
interest rate on their principal and granted
them a longer repayment schedule;

Whereas the price of not taking immedi-
ate action to implement such a debt restruc-
turing proposal would be the failure of hun-
dreds of thousands of family farms, agricul-
tural implement suppliers, rural lending in-
stitutions and the rendering of the rural
fabric of life;

Whereas many of the current problems
besetting rural America are by-products of
the federal government's inability to control
federal spending and keep the federal defi-
cit from inflating the cost of credit and the
value of the dollar,

Whereas the President’s farm debt re-
structure initiatives, which were announced
in October 1984 and revised in February
1985, while representing a positive step in
assisting debt-burdened farmers, require ad-
ditional flexibility to alleviate the agricul-
tural credit crisis: Now therefore be it

Resolved by the Uniled States Senale (the
House of Representalives concurring) That

(1) the President direct the Secretary of
Agriculture to implement a Modified Debt
Recovery Program which would require
that the following administrative changes
be made in the existing Farmers Home Ad-
ministration Approved Lenders Program, in-
sured loan program, limited resource loan
program, and guaranteed loan program, all
of which would be designed to benefit
family farmers;

(a) all commercial lenders approved for
participation in the Farmers Home Adminis-
tration Approved Lenders Program, be au-
thorized to process regular and limited re-
source insured farm operating and owner-
ship loan applications, as well as farm loan
guarantee applications, with the Farmers
Home Administration reserving the right of
final acceptance or rejection of such loans;

(b) all Farmers Home Administration in-
sured or guaranteed farm loans processed
by private lenders and approved by the
Farmers Home Administration, shall permit
the security for the entire credit package to
be allocated between the private lender and
the Farmers Home Administration on a pro-
rata percentage basis directly related to the
percentage of exposure of each;

(e) under such Modified Debt Recovery
Program the maximum interest rate on ap-
proved lender-processed Farmers Home Ad-
ministration loan guarantees shall be set at
a rate not to exceed 2% percent above the
Federal funds rate; and

(d) under such a Modified Debt Recovery
Program, the maximum Farmers Home Ad-
ministration farm loan guarantee shall be
set at 50 percent of the amount of the loan
being financed by the private lender.

(2) the Secretary of Agriculture shall im-
mediately advise the President of the total
amount of additional Farmers Home Admin-
istration insured farm loan funds and farm
loan guarantees that will be needed to fully
implement sgch & Modified Debt Recovery

; an
(3) the President shall immediately for-
ward to Congress an emergency supplemen-
tal request for additional Farmers Home
Administration direct insured farm loan
funding and loan guarantee authority fund-
ing, to immediately implement such a Modi-
fled Debt Recovery Program and thus pro-
vide emergency agricultural credit to farm-
ers who would otherwise be unable to plant
their spring crops.

¢ Mr. DURENBERGER. Mr. Presi-
dent, in case you weren't aware, Amer-
ica’s farmers and the communities
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they support are experiencing severe
difficulties. In Minnesota, some esti-
mates place the number of farmers
facing foreclosure in 1985 at 13,000.
Nationwide, I'm sure the number ex-
ceeds 100,000.

What are farmers saying? They need
higher prices for their products and
lower priced credit. They want a
chance to earn a living. They want
credit to put a crop in this spring and
they want a decent price for it at har-
vest. They want one program to help
them through the next 10 months and
another to help them make some long
term planning decisions. And that's
not much to ask for.

Well, until Congress figures out
what kind of a farm policy farmers
will have to guide them over the long
term, the resolution I offer the Senate
today may help them make it in the
short term. Based on the Modified
Debt Recovery Program developed by
Rollie Lake and his colleagues at Com-
municating for Agriculture, this reso-
lution simply requests the President to
make additional modifications in exist-
ing Farmers Home Administration
programs. My distinguished colleague
from Montana, JoHN MELCHER, is fa-
miliar with this proposal, as Rollie
Lake presented it to him at an infor-
mal hearing on agricultural credit
problems last week. I ask unanimous
consent that a description of the pro-
posal be printed in the ReEcorp so that
those who read it may better under-
stand how the program works. While
its implementation may require the
extension of an additional $3 billion is
direct, insured and guaranteed low in-
terest loans, the price of not making
the suggested changes could be the
loss of rural America.

There being no objection, the de-
scription was ordered to be printed in
the RECORD, as follows:

FarM DEBT RESTRUCTURING—CA MODIFIED

DEBT RECOVERY PROGRAM

CA is proposing a farm-debt restructuring
plan designed to build on present programs,
and target farm borrowers who are in finan-
cial difficulty yet who can be helped with
the right program.

Today, many farmers find themselves in a
financial bind. While about 30% of farmers
have little or no debt and are doing well eco-
nomically, there are between 309 and 40%
of all farmers who have substantial debt
and are in various stages of financial diffi-
culty.

WHO ARE THESE FARMERS IN DIFFICULTY?

Most agricultural production, about 609%
in 1982, comes from 205,000 farms (out of
2.4 million total farms) with more than
$150,000 in annual sales. Narrowing our
focus somewhat, of these farms with sales
of $40,000 to $200,000.

19% have a debt-to-asset ratio of greater
than 70%. That means, for every $10 of
assets, the farmer has more than $7 of debt;

44% have a debt-to-asset ratios greater
than 40%;

Farms with debt-to-asset ratios greater
than 40% account for 719 of debt on farms
in this sales class but only 36% of assets.
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For farms in all sales categories with a
greater than 70% debt-to-asset ratio, there
is little hope of economic survival. In a
recent Iowa study, 10% of the farmers fall
into this category, hold 9% of the assets and
25% of the total debt.

Farmers with debt-to-asset ratios of great-
er than 409 are also facing financial diffi-
culties. In that same Iowa study, 28% of the
farmers with 30% of the assets and 65% of
the debt fall into that category.

The Iowa survey further shows that farm-
ers from all sales/size categories are in the
over 409 group and that the majority of
these are full-time family farmers.

WHAT IS THE NATURE OF THE FARM DEBT?

Nationally, the total farm debt has in-
creased dramatically. In 1971, total farm
debt totalled around $54 billion; in 1976,
around $91 billion; and in 1984, total farm
debt stands at $215 billion.

Farmers as a group have a much higher
debt to income ratio now than in the past.
In 1950, the overall debt-to-income ratio
stood at less than 1; in 1960, it doubled to 2,
changed to over 3 in the early 1970's, to 8 in
1980 and to 10 in 1984. Today the average
farmer is trying to support $10 of debt for
every $1 of income.

But even more important, the nature of
the debt has changed dramatically. Debt
today has a much shorter maturity.

Much of the debt is short term with inter-
est rates tied to current loan rates. Even
real estate debt is based on variable interest
rates or is based on relatively short contract
purchases. Maturities on a great deal of real
estate debt has moved from 20-25 years in
the 1960's and 1970's to 10-15 years or less
today.

CAN FARMERS WITH HEAVY DEBT LOADS BE
SAVED?

For a substantial segment of the 30% to
40% of farmers who have substantial debt
and who are in various stages of financial

difficulty, economic survival is a serious
question. To help this group, representing
between 720,000 and 960,000 farms out of
2.4 million total U.S. farms, there must be a
restructuring of farm debt. This group,
mostly full-time family farmers, were
caught with too much debt at the wrong
time, debt that was manageable under the
prevailing economic conditions when it was
incurred but became a crushing burden
when conditions changed.

In the group of farmers, there are many
good farmers facing bankruptcy for lack of
a way to make the transition from an econo-
my of high inflation, rising land values and
low interest rates to one of low inflation,
sinking land values and high interest rates.

Many of the farmers in this group can be
helped and saved with the right debt re-
structuring programs.

CA'S DEBT RESTRUCTURING PROPOSAL

In order for farm debtors to pay off debt
obligations, a major restructuring of indebt-
edness will be necessary.

The number one feature of any debt re-
structuring program is to stretch out princi-
pal payments into a manageable debt repay-
ment schedule. The second major feature
must provide for a lower rate of interest,
and third, for farm lending to continue, the
risks must be shared.

The CA proposal utilizes existing FmHA
programs and expertise of commercial lend-
ers to accomplish this.

These are the Approved Lenders Program,
Insured Operating Loan Program and Limit-
ed Resource Program. CA's Debt Restruc-
turing Plan modifies slightly these existing
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FmHA programs to create a program of
modified recovery debt credit.

The heart of the CA debt restructuring
proposal is the utilization of FmHA's Ap-
proved Lender Program, with some minor
modifications.

FIMHA APPROVED LENDER PROGRAM

Under FmHA's Approved Lenders Pro-
gram, a qualified commercial lender is ap-
proved in advance to process FmHA Guar-
anteed Loans. The approved lender makes
the loan, services the loan and collects the
loan, thereby reducing the paperwork and
time required for FmHA approval of loan
guarantees. The lender is responsible for
seeing that proper and adequate security is
obtained and maintained. FmHA makes the
final decision on farmers’ eligibility, use of
funds, and creditworthiness.

WHO DOES THE APFROVED LENDERS PROGRAM

HELP?

In today's farm economy, there are many
farmers whose debt-to-assets ratio between
40% and 70% who are caught in a ‘credit
availability gap.’ These farmers are not in
serious enough financial difficulty for con-
sideration by the lender of last resort,
PmHA. Yet, they do not quite meet the
credit standards of private commercial lend-
ers.

This group is a relatively stronger class of
farm borrowers than normal FmHA borrow-
ers. The problem for this class of farm bor-
rowers is that their cash flow is inadequate
under current high interest rates and low
commodity prices, though their basic per-
sonal net worth and equity remains relative-
ly strong. The security behind the loan is
strong enough to satisfy the bank lender,
yet the loan is classified by bank regulators
as a classified loan. For the bank, every clas-
sified loan reduces the amount of available
assets against which credit can be made
available, resulting in less credit being avail-
able to farm borrowers.

THE FIMHA LOAN GUARANTEE PROGRAM

FmHA Loan Guarantees are designed to
provide the credit necessary for family
farmers to conduct successful operations.
The loans are to be used for the purchase of
farm machinery and equipment, basic live-
stock, annual operating expenses and refi-
nancing for authorized operating loan pur-
poses. They may not be used to purchase or
refinance land, finance lease costs or exceed
$200,000. Interest rates may be fixed or vari-
able and cannot exceed the rate common in
the area. The terms of the loan may be up
to seven years on basic security. Quality
loans may be guaranteed up to 90% while
high risk loans may receive less than a 50%
guarantee.

HOW WILL THE APPROVED LENDERS PROGRAM

HELP?

Utilizing PmHA's Loan Guarantee Pro-
gram, the commercial lender will have the
additional security to make a bankable loan
to farmers who find themselves in a “credit
gap”. The program is not a bailout for lend-
ers. Unless the loan meets requirements,
with a reasonable chance for success
will not approve it.

The program will help, first, by making
credit available. Second, the banker will use
the banks own (pre-FmHA approved) loan
forms familiar to both the borrower and the
banker, reducing FmHA's paper-handling
load. Third, credit will be available on a
much quicker basis, assuring that available
guarantee loan funds reach eligible farmers
as quickly as possible. Fourth, the banker
and borrower are familiar with each other,
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helping to insure that better loans will be
made. Fifth, the borrower is most likely to
stretch out the loan payback. A commercial
lender will normally have a maximum of
five years on the loan while under the
FmHA Loan Guarantee Program, a maxi-
mum of seven years is possible. This extra
two years can assist the farm borrower in
achieving an attainable cash flow-payback
program.
CA'S MODIFIED DEBT RECOVERY PROGRAM

CA proposes to utilize FmHA’s Approved
Lenders Program and Operating Loan Pro-
gram to achieve a significant plan for farm
debt restructuring, To achieve this will re-
quire some modification of each of these
programs.

MODIFICATIONS TO THE APPROVED LENDERS AND
DIRECT LOAN PROGRAMS

A basic modification to the Approved
Lenders Program is to place a maximum
rate to be charged on interest. Under the
Approved Lenders Program, interest rates
may not exceed the prevailing interest rate
in the areas in which the loan is made. At
present, this interest rate is approximately
14%%.

Under the modified Approved Lenders

, & maximum interest rate would be
set at 2%9% above Federal Punds. This
would yield an interest rate of 12%9% at Oc-
tober 22, 1984 rates.

Clearly, there is a need to lower interest
rates in order to create a more achievable
positive cash flow-debt repayment plan for
many farm borrowers. In addition to the ob-
vious advantage of lower interest rates, by
lowering the maximum interest rate which
a commercial lender may charge under the
Approved Lenders Loan Program, the result
will be to create opportunities for additional
farm borrowers to take advantage of the
Loan Guarantee Program. A lower maxi-
mum interest rate will encourage the lender
to graduate the borrower to a regular com-
mercial status,

The second basic change in the Approved
Lenders Program would help to expand the
program to include the commercial lenders’
ability to those in the creditability gap.

FMHA OPERATING LOAN PROGRAM

FmHA Operating Loans are made for both
operating expenses and farm ownership.
Ownership loans may carry an interest rate
as low as 5%% and may be written up to 40
years. Operating loans may carry an inter-
est rate as low as 7%% and may be written
up to 15 years, Under the Direct Loan Pro-
gram, appraisals are done by the FmHA and
security in the loan is named and itemized
per lender.

MODIFICATIONS TO THE DISTRICT LOAN
PROGRAM

In order to restructure farm debt, lower
interest rates and longer payback terms will
be required to attain a manageable, attain-
able cash flow for many farm borrowers.

The CA Modified Debt Recovery Program
would incorporate into the Approved Lend-
ers Program the use of FmHA Operating
Loans in the same manner as the FmHA
Guaranteed Loans. The pre-FmHA ap-
proved commercial lender would process the
paperwork for FmHA Operating Loans,
using the commercial lender’s forms. FmHA
would still have the final say-so on the loan
under a shortened turn around approval or
denial. Appraisals would be done by the pre-
FmHA approved commercial lender or quali-
fied appraiser. The main change in the
present FmHA Direct Operating Loan Pro-
gram would be to share security on a pro-
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rated dollar value basis. This last change is
important to create an environment where
the financial risk is shared and one which
will create far fewer complications than the
present system of named security.

BLENDED CREDIT ILLUSTRATION

Under the CA Modified Debt Recovery
Program, there can be a significant debt re-
structuring which will assist present finan-
cially troubled borrowers who have a
stronger asset base yet who can neither
qualify for FmHA loans or regular commer-
cial lender loans.

As an illustration: Farm Borrower with
$100,000 of indebtedness—cash flow shows
$21,000 available for debt retirement.

Example 1—Farm Borrower with Com-
mercial Lender: Loan Term—5 years; Loan
Interest Rate—14%%.
Cash Required for:

Principal Reduction
Interest Payment

Total

$20,000
14,500

34,500

Payment Deficit 13,500
Example 2—Farm Borrower under Ap-
proved Lenders Program (no modifications):
Loan Term—7 years, Loan Interest Rate—
14%%.
Cash Required for:
Principal Reduction
Interest Payment ..

$14,285
14,500

28,785

Payment Deficit 7,785
Example 3—Farm Borrower under CA
Modified Debt Recovery Program Debt is di-
vided between Approved Lender Loan and
Limited Resource Loan (3A) and Insured
Loan Programs (3B).

FmHA Guaranteed Loan ...
Loan Term (years)...... ety
Loan Interest Rale (percent)..............
Payment required for-..........

Prit Reduction

Interest Payment ...

SIB.OD?

12%
$5.714
$5,000

12%

§7.14
$6,250

T s . sio7m

Limited
reSOurCE Insured loan

$50,000 FmHA Operating Loans .. W] | $60,000
Loan Term {YBaS)........ .- corocrriosinissssocissarans 15 15
Loan Interest Rate (percent) .o 1% 10%

P ol eocion $333 54000
Interest Payment........ ...  $3625  $6150

Total $6958  $10150

Total t jred |
Prvcen e
Intesest Payment .

$9.714
$11,150

$20,864
5136

$10476
$9.875

$20,351
$649

From the above example, the Modified
Debt Recovery Program has accomplished a
significant reduction in interest rates and
has extended payments over a longer period
of time to achieve a reasonable and achieva-
ble cash flow.

The Modified Debt Recovery Program
covers the three areas of need: restructuring
of debt, adjustment of interest and sharing
of risk. The Modified Debt Recovery Pro-
gram shares the risk by bringing the Gov-
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ernment in on a percentage of the Approved
Lender Program. Debt is restructured by
adding the Direct Lending Program, and in-
terest is lowered with a combination of abili-
ty through the Direct Lending Program to
lower to a minimum of 7%% and a maxi-
mum of 2%% plus Federal Funds on the Ap-
proved Lender portion. The Modified Debt
Recovery Program utilizes the assets of the
FmHA, the types of funds which are already
available and adds the expertise of Commer-
cial Lenders. The Modified Debt Recovery
Program would only be in place long enough
to carry agriculture through this present
period of adjustment.

Prepared by: Communicating for Agricul-
ture, November 13, 1984.9

SENATE RESOLUTION 68—CON-
GRATULATING THE PEOPLE
OF CYPRUS ON THE 25TH AN-
NIVERSARY OF THEIR INDE-
PENDENCE

Mr. TRIBLE submitted the follow-
ing resolution; which was referred to
the Committee on Foreign Relations:

S. REs. 68

Whereas on October 1, 1985, the Republic
of Cyprus will mark the twenty-fifth anni-
versary of its independence;

Whereas despite the hardship of twenty-
five years of strife, the people of Cyprus
have remained strong and steadfast in their
commitment to a free and unified nation;

Whereas on January 17, 1985, under the
auspices of the United Nations Secretary
General, direct talks were held between
Greek-Cypriot and Turkish-Cypriot leaders
to establish a framework for negotiations
and to identify principles to be addressed in
an eventual agreement on reunification of
Cyprus,

Whereas continuation of these talks holds
out strong hope for resolving the divisions
on Cyprus and bringing peace to that long-
troubled island;

Whereas the United States supports the
efforts of the United Nations to help the
two communities on Cyprus reach a frame-
work for bringing a just and lasting peace to
that nation;

Whereas a resolution of the Cyprus situa-
tion would ease divisions within the North
Atlantic Treaty Organization (NATO)
which currently weaken NATO's southern
flank, and would help to stabilize relations
among the United States, Greece, and
Turkey;

Whereas the United States can contribute
to continuation of these talks and help
foster intercommunal understanding on
Cyprus by supporting cooperative efforts
aimed at rebuilding a unified nation: Now,
therefore, be it

Resolved, That (a) the Senate hereby con-
gratulates the people of Cyprus on the
twenty-fifth anniversary of their independ-
ence.

(bX1) It is the sense of the Senate that
the United States Government should strive
to establish a Cooperative Development
Fund for Cyprus (hereafter in this section
referred to as the “Fund") similar to the
fund proposed for establishment by Presi-
dent Reagan in May 1984,

(2) Monies from the Fund should be avail-
able only for—

(A) projects that would benefit all the
people of Cyprus and foster intercommunal
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cooperation in that nation when a fair and
equitable agreement to the Cyprus dispute
has been reached; or

(B) projects that would foster intercom-
munal cooperation in Cyprus by substantial-
ly strengthening the commitment of both
parties to good-faith negotiations leading to
a just and lasting settlement on Cyprus.

Sec. 2. The Secretary of the Senate shall
transmit a copy of this resolution to the
Secretary of State.

Mr. TRIBLE. Mr. President, I am
submitting a resolution today aimed at
helping to resolve the ongoing dispute
on the island of Cyprus. This measure
would congratulate the people of
Cyprus on the 25th anniversary of
their independence. It would also reaf-
firm America's intention of helping to
rebuild a free and unified nation.

This resolution is similar to one that
will be introduced in the House by
Representative James Frorio, and it
has two purposes. First, it would com-
mend the people of Cyprus for the
courage and forbearance they have
shown during the past 25 years.
Second, it would signal our intention
to help the peace process by creating a
cooperative development fund for
Cyprus similar to that proposed by
President Reagan during the 98th
Congress.

Mr. President, the people of Cyprus
attained independence through a long
and arduous process. In the 25 years
since independence, the Cypriots have
continually faced strife and hardship.

As Americans, we admire those who
persevere in the face of such chal-
lenges. We respect those who remain
steadfast in their commitment to de-
mocracy and freedom. Throughout
their first quarter-century of inde-
pendence, the people of Cyprus have
displayed these qualities in abundance.
They have not wavered in their search
for freedom, and I believe the United
States should commend their heroism.

Today, the effort to achieve a uni-
fied Cyprus will also require acts of
bravery. It demands trust where there
has been little in the past. I believe
the Tnited States should help to
foster that trust by supporting the
idea of a cooperative development
fund for Cyprus. Moneys would be
provided by the United States and
other nations when an equitable peace
agreement is reached on Cyprus or
when substantial progress is made
toward that end. Some funds might
also be provided prior to that time if
the moneys would provide a signifi-
cant boost to the Cyprus negotiations.

Many of my colleagues will remem-
ber that President Reagan proposed
such a cooperative fund during the
98th Congress. At that time, the Presi-
dent said quite correctly that peace
cannot be bought. But the President
added that peacemakers should know
that the United States is prepared to
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make every effort to transform their
labors into an enduring achievement.

The cooperative fund proposed by
President Reagan would have been
made available for projects that bene-
fited both the Greek-Cypriot and
Turkish-Cypriot communities. It
would have nurtured the forces of de-
mocracy and cooperation on the
island.

Though the House of Representa-
tives approved the cooperative fund
overwhelmingly, it did not pass the
full Congress. I believe this is an ap-
propriate time for Congress to reaf-
firm its willingness to pursue this
course.

Our willingness to fund cooperative
efforts can provide each party on
Cyprus with a stake in the well-being
of the other. We can also help to
ensure that the seminal years of joint
efforts take place in an atmosphere of
growth and opportunity for both com-
munities.

No one doubts that the stakes are
very high in this search for peace. The
people of Cyprus deserve it. The
NATO alliance needs it. And the secu-
rity interests of the United States and
other Western nations would be well
served by it.

I believe that we have rarely been
closer to a just and lasting settlement
to the Cyprus dispute than we are
today. We, in the Congress, should
seize the opportunity to nurture the
forces of peace and reconciliation on

the island.

This resolution commends the cour-
age that the people of Cyprus have
shown in the past. It also signals our
intention to foster the courage that
will be necessary in the future if
Cyprus is to be a free, peaceful, and
unified nation. I would welcome my
colleagues’ cosponsorship of this meas-
ure.

SENATE RESOLUTION 69—PRO-
VIDING FOR REPRESENTATION
BY THE SENATE LEGAL COUN-
SEL

Mr. DOLE (for himself and Mr.
Byrp) submitted the following resolu-
tion; which was considered and agreed
to:

S. REs. 69

Whereas, the case of Lawrence Jasper &
Family U.S.A. v. Federal National Mortgage
Association, et al, Civil Action No. 83-
2896DT, is pending in the United States Dis-
trict Court for the Eastern District of
Michigan;

Whereas, plaintiff has served trial subpoe-
nas for testimony and documents on Sena-
tors Donald W. Riegle, Jr., and Carl Levin;

Whereas, these subpoenas may be answer-
able by members of Senator Riegle's and
Senator Levin's staffs;
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Whereas, pursuant to sections T03(a) and
704(a) of the Ethics in Government Act of
1978, 2 U.S.C. 288b(a) and 288c(a) (1982),
the Senate may direct its counsel to repre-
sent members and employees of the Senate
in civil actions relating to their official re-
sponsibilities;

Whereas, by the privileges of the Senate
of the United States and Rule XI of the
Standing Rules of the Senate, no evidence
under the control or in the possession of the
Senate can, by the judicial process, be taken
from such control or possession but by per-
mission of the Senate;

Whereas, when it appears that testimony
of a member or an employee of the Senate
is needful for use in any court for the pro-
motion of justice, the Senate will take such
action as will promote the ends of justice
consistently with the privileges and rights
of the Senate: Now, therefore, be it

Resolved, That the Senate Legal Counsel
is directed to represent Senator Riegle, Sen-
ator Levin and members of their respective
staffs in the case of Lawrence Jasper &
Family U.S.A. v. Federal National Mortgage
Association, et al.

SEec. 2. That Senator Riegle and Senator
Levin and members of their respective staffs
whom they may designate are authorized to
testify and to produce documents in the
case of Lawrence Jasper & Family U.S.A. v.
Federal National Morlgage Association, et
al., except when the Senators’ attendance at
the Senate is necessary for the performance
of their legislative duties, and except con-
cerning matters that they and the Senate
Legal Counsel or his representative deter-
mine are privileged from disclosure.

SENATE RESOLUTION 70—ORIGI-
NAL RESOLUTION REPORTED
AUTHORIZING EXPENDITURES
BY THE COMMITTEE ON
RULES

Mr. PACKWOOD, from the Com-
mittee on Finance, reported the fol-
lowing original resolution; which was
referred to the Committee on Finance:

S. REs. T0

Resolved, That, in carrying out its powers,
duties, and functions under the Standing
Rules of the Senate, in accordance with its
jurisdiction under rule XXV of such rules,
including holding hearings, reporting such
hearings, and making investigations as au-
thorized by paragraphs 1 and 8 of rule
XXVI of the Standing Rules of the Senate,
the Committee on Finance is authorized
from March 1, 1985, through February 28,
1986, in its discretion (1) to make expendi-
tures from the contingent fund of the
Senate, (2) to employ personnel, and (3)
with the prior consent of the Government
department or agency concerned and the
Committee on Rules and Administration, to
use on a reimbursable basis the services of
personnel of any such department or
agency.

(b) The expenses of the committee under
this section shall not exceed $2,539,000, of
which amount (1) not to exceed $30,000 may
be expended for the procurement of the
services of individual consultants, or organi-
zations thereof (as authorized by section
202(i) of the Legislative Reorganization Act
of 1946, as amended), and (2) not to exceed
$10,000 may be expended for the training of
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the professional staff of such committee
(under procedures specified by section
202(j) of such act),

(¢) The committee shall report its find-
ings, together with such recommendations
for legislation as it deems advisable, to the
Senate at the earliest practicable date, but
not later than February 28, 1986.

(d) Expenses of the committee under this
section shall be paid from the contingent
fund of the Senate upon vouchers approved
by the chairman of the committee, except
that vouchers shall not be required for the
disbursement of salaries of employees paid
at an annual rate.

ADDITIONAL STATEMENTS

DEFENSE AUTHORIZATION ACT

® Mr. CHAFEE. Mr. President, I am
pleased to join my colleague from
Rhode Island, Senator PELL, in cospon-
soring S. 401, legislation to repeal sec-
tion 308 of the 1985 Defense Authori-
zation Act.

This provision, added as an amend-
ment to the fiscal year 1985 defense
authorization bill last year, places a
cap on Pentagon expenditures for con-
sultants, studies and analyses, man-
agement support contracts, and other
services. As such, I do not object to its
intent; indeed, I support the concept
of clamping down on excessive costs
for outside consultants.

This provision had apparently
caused little problem for the Army
and the Air Force, both of which have
managed to continue the funding of
essential consulting services. In the
case of the Navy, however, it has been
so strictly interpreted that it threat-
ens to cause major problems for a
number of firms which have contract-
ed for essential consultive services.

The problem seems to be one of
overly strict interpretation. The Navy
has officially advised me that it inter-
prets the provision to “constitute a
legal limitation on subdivisions of ap-
propriations” and that “it will be nec-
essary to cancel or defer sufficient
planned contract effort in defense pro-
grams which were authorized and ap-
propriated to ensure that they (Navy)
complies with the functional limita-
tion contained in the authorization
act.”

Essentially what this means is that
the Navy will proceed very cautionary
with regard to consultive contracts,
even if they are part of ongoing pro-
grams for which money is routinely
appropriated. Such a strict interpreta-
tion is what has caused the problem.

In Rhode Island, most notably in the
Newport area where the Navy main-
tains a strong presence, section 308
has caused a great deal of consterna-
tion. Funding for essential support
services has been interrupted, layoffs
have been scheduled, and there has
arisen a great deal of uncertainty. In
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all, some 5,000 persons in the Newport
area work for firms which have con-
tracts with the Navy and who are po-
tentially affected by this provision of
the law passed last year, and their con-
cern is both understandable and justi-
fied.

Mr. President, the bill introduced by
Senator PeELL and myself is motivated
by the fact that in the absence of clear
definitions and guidelines, section 308
is creating more problems than it is
solving.

The bill we have introduced, S. 401,
would repeal section 308, but would
direct the Secretary of Defense to pro-
vide within 6 months a standardized
auditing procedure to identify and
control expenditures in the future. I
am not opposed to legislation that is
designed to control the costs of outside
consultative services, but section 308,
at least as it has affected Navy con-
tracts in my own State, sweeps with
too broad a brush to do the job prop-
erly.e

D. MICHAEL HARVEY: 25 YEARS
OF SERVICE

® Mr. McCLURE. Mr. President, to-

morrow, February 8, 1985, marks the

25th anniversary of service to the Fed-

eral Government for D. Michael

Harvey, the chief counsel for the mi-
nority of the Committee on Energy
and Natural Resources. Yesterday, my

colleague and ranking minority
member on the committee, Senator
JOHNSTON, detailed the long history of
distinguished Federal service which
Mike Harvey has had, and I will not
repeat that history now.

I did want to join Senator JOHNSTON,
and, I am sure, the other members of
the committee and the Senate, in ex-
pressing my appreciation for his out-
standing service and my deep admira-
tion and respect for the knowledge
and skill which he has brought to the
Senate.

There is a tendency at times to make
arbitrary characterizations of commit-
tee staff as either majority or minori-
ty. It is the true measure of the pro-
fessional staff when they can over-
come those characterizations and
bring a professional approach to the
committee business which commands
respect from all members. Mike is and
has been the epitome of such profes-
sionalism. He has been the definition
of a civil servant and I know of no
member who has relied on his advice
who has ever been disappointed. The
trust and respect which he earned
while serving under Senator Metcalf
and Senator Jackson on subcommittee
and then as chief counsel to the com-
mittee until 1981 has not been dimin-
ished by his service on the minority
staff of the committee.
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I want to join Senator JoHNSTON in
congratulating Mike on his past 25
years and to thank Mike for his serv-
ice to the Senate. I am grateful that
we in the majority continue to have
his wise advise and counsel and I look
forward to having that counsel for
many years to come.@

ON BEHALF OF SOVIET JEWRY

@ Mr. GRASSLEY. Mr. President,
while it may be true that we are enter-
ing a new stage in United States-Soviet
relations, I wonder what effects the
negotiations in Geneva will have on an
issue very important in this country—
human rights and specifically Soviet
Jewry. We are experiencing an all time
low in emigration from the Soviet
Union at the present time. In 1984
only 898 Soviet Jews were allowed to
leave their country. This compares
with a figure of 51,000 back in 1979.

As we have seen a geometric de-
crease in Jewish emigration we have
also seen a proportional increase in
persecution of Soviet Jews. This places
the community in a desperate catch-22
situation. They can’t leave and if they
stay they face extinction as a people.
The recent illustration of this situa-
tion is the series of arrests and sen-
tencings of a number of Hebrew teach-
ers and Jewish culturalists.

Victims of such treatment include
Mark Nepomniashchy, sentenced this
week to 3 years in labor camp, Alexan-
der Kholmiansky sentenced last week
to 1% years in prison, and Yuli Edelsh-
tein, sentenced in December to 3 years
in prison.

These three individuals were all ac-
tively involved in trying to maintain
Jewish life in the Soviet Union. They
were refused permission to leave and
live as Jews elsewhere. As a result of
their simple wish to live as they
choose they have suffered at the
hands of the Soviet authorities.

As we sit and negotiate with the
Russians in Geneva let us remember
our experience with them in other ne-
gotiations and insist on compliance
with those human rights agreements—
for without honoring those, real peace
is truly impossible.®

ERA-ABORTION CONNECTION
FEARED BY CATHOLIC BISHOPS

(By request of Mr. DoLg, the follow-
ing statement was ordered to be print-
ed in the RECORD:)
® Mr. GARN. Mr. President, the equal
rights amendment and various ver-
sions of human life amendments have
again been introduced in both Houses
of Congress. Several bills on the sub-
jects of equal rights and abortion have
also been introduced. We all know
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that ERA and abortion are two of the
most vexing public issues of the day. I
favor a human life amendment and
have been the chief sponsor of one
version for a number of years. I
oppose the equal rights amendment,
and one of the reasons for this opposi-
tion is my fear that ERA will become a
tool for strengthening and broadening
abortion rights.

I have made occasional insertions
into the Recorp on the subject of
ERA's potential effect on abortion.
For example, on April 25, 1984, I in-
serted a statement entitled ‘‘Catholic
Bishops See Abortion-Era Connec-
tion.” Today, I wish to update that in-
formation.

Last November the Nation’s Catholic
bishops met here in Washington.
Their draft pastoral letter on the mo-
rality of the American economic
system attracted much attention; less
attention was given to their consider-
ation of the equal rights amendment.
Archbishop John L. May, chairman of
the Ad Hoc Interdisciplinary Commit-
tee on the Equal Rights Amendment
made his report to the assembled bish-
ops. Accompanying the archbishop’s
report was a legal assessment of ERA
prepared by the United States Catho-
lic Conference's office of general coun-
sel.

The report and the legal assessment
total more than 30 pages. Pros and
cons are discussed and interested read-
ers will want to review both docu-
ments in full since only the abortion
problem is being treated here. In his
own report, the archbishop quoted ex-
tensively from the legal document’s
subsection on abortion which is re-
printed below in full.

The archbishop concluded his report
with this statement:

[Tlhe Ad Hoc Committee ... does not
now recommend a change in the Confer-
ence's position. However, it does suggest
that the present text and legislative context
of ERA demand serious reflection and a rea-
soned objectivity by all who must judge its
value as an amendment to our Constitution.
It is our hope that the Report of our Gener-
al Counsel will contribute significantly to
the process, and to that end we have au-
thorized its public distribution. Meanwhile
we continue to reserve definitive judgment
on the proposed ERA as we continue to
hope for a more fully developed formulation
of the amendment. Such a version would,
we believe, attract wider acceptance from all
Americans and the Congress.

1 ask that the introduction and sub-
section on abortion from section VII
of the general counsel’s be printed in
the RECORD.

The material follows:

VII. IMPLICATIONS OF CONCERN FOR
CHURCHES AND THE PEOPLE THEY SERVE
The implications of ERA have also given
rise to concerns in diverse areas of law and
public policy. There follows a discussion of
certain areas of major concern to churches
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and the people they serve. Such an analysis
is essential to an objective consideration of
ERA, and to provide balance in the public
debate by augmenting the available public
commentary.

A. ABORTION
1. Substantive abortion rights

The potential effect of ERA on a woman's
right to terminate her pregnancy is limited
because Roe v. Wade and kindred cases are
the law. Courts will not attribute to Con-
gress an intent to do an unnecessary act.
There is no explicit indication in the text or
legislative history that Congress intends
ERA to reinforce a right of abortion.
Indeed, the legislative history reveals the
absence of a congressional consensus on
abortion.

Notwithstanding the foregoing, it is rea-
sonable to consider ERA as possessing the
potential to buttress the substantive right
of abortion. The possible permutations of
fact and legal principle under the Roe v.
Wade doctrine have not been exhausted.
There is some room for the regulation of
the abortion right based upon the compel-
ling interest of the state in the life and
health of the mother (second and third tri-
mester) and unborn child (third trimester).
This approach in the theory of the cases
has already been criticized by three mem-
bers of the Supreme Court, and the future
course of the law seems somewhat uncer-
tain. Although it is unlikely the Court will
overrule the Roe v. Wade line of cases in
their fundamental precepts, it is not unrea-
sonable to anticipate more favorable consid-
eration of well-founded restrictions of abor-
tion in the law. The present Court has
manifested its willingness to reassess its de-
cisions in other vital areas, and no reason
appears why abortion must be an exception
to that salutary process.

These observations counsel a sensitivity to
the more subtle potentialities of ERA in the
field of abortion. If there is any room for
the meaningful restriction of abortion
under present legal theory or future hold-
ings, ERA could serve to diminish those
prospects. In Roe v. Wade, the Court
grounded the woman's right to terminate
her pregnancy in considerations of her
health. The right to protect one's health
and reproductive interests is grounded in
the constitutional right of privacy. Under
ERA, the Court would likely view abortion
as a type of medical treatment, although
not identical, to other types. Accordingly,
there is legitimate concern that ERA could
lead to the invalidation of laws which deny
to women a right not denied to men,
namely, access to forms of medical “treat-
ment” needed to protect health, including
abortion. In this way, ERA could buttress
the Roe v. Wade right of abortion. It could
fortify the principal holding in Roe v. Wade,
i.e. the right of privacy encompasses “‘a
woman's decision whether or not to termi-
nate her pregnancy.”

2. Public funding of abortion

Although Roe v. Wade and other cases
have established a woman's right to termi-
nate her pregnancy, there is presently no
federal constitutional right to public finane-
ing of abortion. The denial of such funding
does not deprive women of any constitution-
al right, including rights under the Equal
Protection Clause. However, under ERA it is
likely that funding restrictions would be in-
validated if certain established principles
are applied.
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Like pregnancy and childbirth, abortion is
a procedure which only women can undergo.
Because ERA would probably render sex-
based classifications suspect in the sense
that term is used under the Equal Protec-
tion Clause, a law excluding abortions from
a governmentally-sponsored, comprehensive
medical program would be subject to strict
judicial scrutiny. The Supreme Court has
already held that the government's interest
in fetal life does not become compelling
until after viability. Consequently, a law ex-
cluding pre-viability abortions from a com-
prehensive health benefit program might
well not survive strict judicial secrutiny,
whether the program is based on the state’s
interest in fetal life or in encouraging child-
birth over abortion. Further, in view of the
mother’s somewhat qualified right to termi-
nate her pregnancy after viability, the same
result could follow for this period of gesta-
tion as well.

In a very recent decision, a majority of the
Pennsylvania Commonwealth Court upheld
the state's exclusion of funding for abor-
tions (with certain exceptions) against
claims that it violated the Equal Protection
Clause and Pennsylvania's ERA. The court
held (two judges dissenting) that the exclu-
sion did not involve a gender-based classifi-
cation cognizable under that state’s ERA.
The decision has been appealed to the
Pennsylvania Supreme Court. The fact that
the court was divided points up the genu-
ineness of this question with respect to the
federal ERA. The case also confirms the dif-
ficulties of predicting results under ERA.
Further, one decision involving a state ERA
by a state intermediate appellate court is of
slight precedential value. Especially is this
so since the court did not apply the stand-
ard of strict judicial scrutiny, as ERA seems
likely to require.@

ORDER OF PROCEDURE

Mr. DOLE. Mr. President, I wil indi-
cate at the outset that the unanimous
consent requests I am about to make
have been cleared with the distin-
guished minority leader, Senator
BYRD.

ORDER FOR COMMITTEES TO
FILE REPORTS DURING THE
ADJOURNMENT

Mr. DOLE. Mr. President, I ask
unanimous consent that during the
adjournment of the Senate over until
12 noon, on Monday, February 18,
1985, committees may file reports on
Monday, February 11, 1985, between
the hours of 10 a.m. and 4 p.m.

THE PRESIDING OFFICER. With-
out objection, it is so ordered.

ORDER FOR CERTAIN ACTIONS
ON MONDAY, FEBRUARY 18, 1985

Mr. DOLE. Mr. President, I ask
unanimous consent that when the
Senate reconvenes on Monday, Febru-
ary 18, 1985, the reading of the Jour-
nal be dispensed with, no resolutions
come over under the rule, the call of
the Calendar be dispensed with, and
the second reading of any bill be
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waived; provided further, that the

morning hour be deemed to have ex-
pired.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ORDER FOR RECESS FROM
MONDAY, FEBRUARY 18, 1985,
UNTIL TUESDAY, FEBRUARY
19, 1985, AT 2 P.M.

Mr. DOLE. Mr. President, I ask
unanimous consent that when the
Senate completes its business on
Monday, February 18, 1985, it stand in
recess until 2 p.m. on Tuesday, Febru-
ary 19, 1985.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ORDERS FOR TUESDAY,
FEBRUARY 19, 1985

NOMINATION OF EDWIN MEESE III TO BE
ATTORNEY GENERAL

Mr. DOLE., Mr. President, it is the
intention of the leadership that fol-
lowing morning business on Tuesday,
February 19, 1985, the Senate will go
into executive session and begin the
consideration of the nomination of
Edwin Meese III to be Attorney Gen-
eral.
ORDER FOR THE RECOGNITION OF CERTAIN
SENATORS ON TUESDAY, FEBRUARY 19, 1985
Mr. DOLE. Mr. President, I ask
unanimous consent that following the
recognition of the two leaders under
the standing order on Tuesday, Febru-
ary 19, 1985, there be special orders
for the following Senators not to
exceed 15 minutes each: Senators
SPECTER, PROXMIRE, and BOREN.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

‘ORDER FOR PERIOD FOR TRANSACTION OF

ROUTINE MORNING BUSINESS

Mr. DOLE. Mr. President, I ask
unanimous consent that following spe-
cial orders, there be a period for the
transaction of routine morning busi-
ness not to extend beyond the hour of
3 p.m., with statements therein limited
to 5 minutes.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

AUTHORIZATION FOR APPOINT-
MENT OF ESCORT COMMITTEE
FOR RIGHT HONORABLE MAR-
GARET THATCHER FOR JOINT
MEETING FEBRUARY 20, 1985

Mr. DOLE. Mr. President, I ask
unanimous consent that the President
of the Senate be authorized to appoint
a committee on the part of the Senate
to join with a like committee on the
part of the House of Representatives
to escort the Prime Minister of Great
Britain, the Right Honorable Marga-
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ret Thatcher, into the House Chamber
for the joint meeting to be held at 11
a.m. on February 20, 1985.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ORDER FOR RECORD TO
REMAIN OPEN

Mr. DOLE. Mr. President, I ask
unanimous consent that the RECORD
remain open until 4 p.m. today, for the
introduction of bills, resolutions, and
the submission of statements.

CONGRESSIONAL RECORD—SENATE

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ADJOURNMENT UNTIL MONDAY,
FEBRUARY 18, 1985

Mr, SIMPSON. Mr. President, I
move, in accordance with the provi-
sions of Senate Concurrent Resolution
12, that the Senate stand in adjourn-
ment until 12 noon on Monday, Febru-
ary 18, 1985, for the sole purpose of
the reading of George Washington's
Farewell Address.

February 7, 1985

The motion was agreed to; and, at
3:08 p.m., the Senate adjourned until
Monday, February 18, 1985, at 12
noon.

CONFIRMATION

Executive nomination confirmed by
the Senate February 7, 1985:
ENVIRONMENTAL PROTECTION AGENCY
Lee M. Thomas, of Virginia, to be Admin-

istrator of the Environmental Protection
Agency.
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