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SENATE—Thursday, August 19, 1982

(Legislative day of Tuesday, August 17, 1982)

The Senate met at 10 a.m., on the
expiration of the recess, and was
called to order by the President pro
tempore (Mr. THURMOND).

PRAYER

The Chaplain, the Reverend Rich-
ard C. Halverson, LL.D., D.D., offered
the following prayer:

Let us pray.

God of all wisdom, all power and all
love, we invoke Thy presence in this
place today. Our Nation was born out
of struggle. Strong men with strong
convictions disagreed. But they
prayed, and out of controversy came a
great Nation. We know Lord that
when two disagree, one is not necessar-
ily right and the other wrong. Both
may be wrong—or both may be right;
and agreement is most difficult when
both sides in an issue are right.

Somehow Almighty God, visit the
Senate with Your wisdom and Your
power. Make known to us the truth
which transcends sides, or positions or
views. Lead us to synthesis. Show us
Thy will for our Nation at this eritical
hour as Thou didst guide our for-
bearers.

And gracious Father, infuse this
place with Thy love. May it never be
forgotten that we are one in purpose
seeking the best for our Republic. In
the name of Him who was Incarnate
Love. Amen.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
acting majority leader is recognized.

THE JOURNAL

Mr. STEVENS. Mr. President, I ask
unanimous consent that the Journal
of the proceedings of the Senate be
approved to date.

The PRESIDENT pro tempore.
Without objection, it is so ordered.

SENATE SCHEDULE

Mr. STEVENS. Mr. President, the
Senate should be on notice that today
will be a very busy day and it could be
a very busy, long night.

We have special orders and routine
morning business here this morning.
At 11 a.m. we will resume consider-
ation of House Joint Resolution 520,
the debt limit bill and under the previ-
ous order of yesterday the Senator
from Oregon (Mr. PAcKwoob) is to be
recognized.

Mr. President, the Ileadership is
hopeful that some agreement may be
reached on the controversial issues
now pending before the Senate on the
debt ceiling bill, and we are hopeful
that a compromise or some approach
to controversial issues involved in the
amendment and before the Senate will
be forthcoming today.

The Senate will some time today
take up the supplemental appropria-
tions bill. That is the current plan.
There is a strong possibility that we
will have the conference report on the
tax bill before the remainder of the
day is over.

What it means, Mr. President, is
that the majority leader may ask us to
remain in session tonight in order to
complete consideration of these mat-
ters.

1t is my understanding the majority
leader will make a further statement
on the schedule of the Senate later
today.

I ask unanimous consent that when
I complete my statement here the re-
mainder of the time be reserved for
his use and that a place in the RECORD
at this point be reserved for his com-
ments.

The PRESIDENT pro tempore.
Without objection, it is so ordered.

COMMENDATION OF SENATOR
STAFFORD FOR INTER-PARLIA-
MENTARY UNION SERVICE

Mr. BAKER. Mr. President, I want
to take this opportunity to commend
my good friend and distinguished col-
league from Vermont, Senator STAF-
FORD, for the exemplary and dedicated
service which he has given to the
Inter-Parliamentary Union. Senator
StaFrrorp will soon be completing his
term as President of the U.S. delega-
tion to the IPU, and is also finising his
tenure as a member of the IPU’s Exec-
utive Committee.

The Inter-Parliamentary Union is
the oldest organization of unions. U.S.
involvement in the Union predates the
birth of the United Nations by almost
an entire century. Throughout war
and peace, the IPU has been a vital
forum for the exchange of socioeco-
nomic issues between political leaders,
and has been a constructive force
which has enhanced our relationship
with our allies and the Third World.

When he first arrived in the Senate,
Senator StarFFOorRD was appointed to
the TU.S. delegation and has since
become one of our Nation's most de-
voted and able representatives. Mem-

bership in the IPU is a demanding and
arduous assignment. It requires con-
stant attention and hard work, and is
a responsibility that many Senators
would not be willing to accept.

But Boe StarrForp has not only ac-
cepted this challenge, but made the
most of it. Last year, he was cited by
President Reagan for defending our
country against a tirade by Castro in
Cuba, and prior to that, was the driv-
ing force behind resolutions condemn-
ing the Soviet invasion of Afghani-
stan—the only condemnations of that
invasion by any world body.

Mr. President, I believe that Con-
gress and the citizens of our country
owe Senator STAFFORD a debt of grati-
tude for his participation and leader-
ship at the IPU. He has protected
American interests, and has brought
honor to our country in a most impor-
tant international forum.

FEDERAL COMMUNICATIONS
ACT AMENDMENTS

Mr, STEVENS. Mr. President, I un-
derstand this has been cleared with
the minority.

Mr. PROXMIRE. It has indeed.
There is no objection on our side.

Mr. STEVENS. Mr. President, I ask
that the Chair lay before the Senate a
message from the House of Represent-
atives on H.R. 3239.

The PRESIDING OFFICER laid
before the Senate the following mes-
sage from the House of Representa-
tives:

Resolved, That the House disagree to the
amendments of the Senate to the bill (H.R.
3239) entitled “An Act to amend the Com-
munications Act of 1934 to authorize appro-
priations for the administration of such Act,
and for other purposes’”, and ask a confer-
ence with the Senate on the disagreeing
votes of the two Houses thereon.

Ordered, That Mr. Dingell, Mr. Wirth, and
Mr. Broyhill be the managers of the confer-
ence on the part of the House.

Mr. STEVENS. Mr. President, I
move that the Senate insist on its
amendments and agree to a conference
as requested by the House of Repre-
sentatives and that the Chair be au-
thorized to appoint conferees on the
part of the Senate.

The motion was agreed to, and the
Chair appointed Mr. GOLDWATER, Mr.
STEVENS, and Mr. CANNON conferees on
the part of the Senate.

® This “bullet” symbol identifies statements or insertions which are not spoken by the Member on the floor.
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RECOGNITION OF THE ACTING
MINORITY LEADER

The PRESIDENT pro tempore. The
acting minority leader is recognized.

Mr. PROXMIRE. Mr. President, I
understand that I may use a small por-
tion of the minority leader’s time and
I reserve the remainder of his time for
his use later.

WHO REMEMBERS THE
ARMENIANS?

Mr. PROXMIRE. Mr. President, I
have recently received a letter from an
Armenian American who is distressed
over the world’s amnesia regarding the
first genocide of the 20th century,
that against the Armenians of the
Ottoman Empire. This terrible episode
has become the “forgotten genocide”
of modern times. History records that
it began in April of 1915, when the
Empire uprooted the Armenian inhab-
itants and forced them to migrate on
foot. The letter recounts what hap-
pened:

The Armenian people . . . were . . . deport-
ed from every city, town, and village of Asia
Minor and Turkish Armenia. In most in-
stances during the death marches, the men
were guickly separated and executed soon
after leaving town. The women and children
were marched for weeks into the Syrian
desert; thousands were seized along the way,
forcible converted to Islam, and raised in
Turkish homes and harems. The majority of
the deportees died of starvation and disease
during the forced marches. Many others
were murdered brutally. During the years
1915-1922, 1,500,000 Armenians were killed
and more than 500,000 exiled from the
Ottoman (Turkish) Empire. Thus, the Ar-
menian Community of the Ottoman Empire
was virtually eliminated as a result of a
carefully executed government plan of
genocide.

Eyewitness accounts alerted a horri-
fied world to these massacres almost
immediately. On May 24, 1915, the
Triple Entente nations of Britain,
France, and Russia declared that they
would hold all the members of the
Ottoman Government personally re-
sponsible for the fate of the Armenian
people.

Yet only two decades later, the
slaughter of the Armenians had faded
from the memory of the world.
Adolph Hitler scoffed at the notion
that he would go down in infamy for
perpetrating the Holocaust. He would
ask: “Who remembers the Armeni-
ans?” Just as popular wisdom has it,
history forgotten is history repeated.
How many times must me vow, “never
again?”’ We can never stop learning
the lessons from the “final solutions”
of the past.

We should never let anyone ask of
the Armenians, or of the Jews, or of
any others, “Who remembers?” Nor
should anyone ask, “Who cares?” or
“Who would bring me to justice?” If
only the U.S. Senate would ratify the
Genocide Convention, we could an-
nounce with conviction that we will re-
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member, we will care, and we will

bring the guilty to justice. Let us
insure that the horror of genocide
stays alive in our collective conscience,
that those who may consider such a
crime will be shamed and deterred,
and that no future Hitler shall shrug
off the prospect of a judgment day.

BIOLOGICAL WARFARE BY
U.S.S.R. RAISES ARMS CON-
TROL QUESTIONS

Mr. PROXMIRE. Mr. President,
those who believe strongly in the pros-
pects and promises of arms control,
and I count myself among that group,
are faced with a critical problem. How
do we interpret the meaning of the ap-
parent violation of the Biological War-
fare Convention by the U.S.S.R.?

This issue tests our dogma that the
Soviets will keep any treaties entered
into and that while they may press
treaty restrictions to the limit they
will not willfully disregard them.

Arms controllers also have long be-
lieved that the step-by-step process of
reinforcing relationships creates the
climate for successful arms control.

But now there is growing evidence
that the Soviets have experimented
with biological warfare in Southeast
Asia through their allies the Vietnam-
ese.

If the Soviets have violated the Bio-
logical Warfare Convention, then
what does that mean for the SALT or
START process? Will they violate nu-
clear arms control agreements if con-
ditions favor such action? Is a paper
signature security enough against
cheating?

Mr. President, I think it is time that
the arms control community address
these issues head on. I believe there
are answers—answers that revolve
around verification and compliance
procedures which are lacking in the
Biological Warfare Convention.

But if nothing else, the Soviet activi-
ty in biological warfare should give us
pause for it signals the need for the
toughest kind of verification proce-
dures in subsequent arms control
agreements.

Mr. President, I ask unanimous con-
sent that two articles from the Wash-
ington Post discussing some of these
issues be printed in the RECORD.

There being no objection, the arti-
cles were ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Aug. 17, 1982]

Is IT WoRTH NEGOTIATING WiTH THE U.S.?7—
CONSIDER THE CASE OF THE NUCLEAR TEST

BAN TREATY

(By Bruce A, Bishop)

A most interesting aspect of the current
debate on nuclear arms control is the lack
of comment on the Reagan administration’s
foreclosure of further negotiations on a
Comprehensive Test Ban Treaty (CTB).
There were news stories reporting President
Reagan's decision to stop negotiations for a
treaty, but I've seen no follow-ups of any
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substance anywhere in the media or on Cap-
itol Hill.

Reagan's sincerity on nuclear arms con-
trol and eventual disarmament is once again
in question.

The president's excuse for ceasing efforts
to obtain a CTB is that his administration
will instead seek to upgrade, or perfect, the
Threshold Test Ban (TTB) and the Peaceful
Nuclear Explosions (PNE) treaties, with re-
spect to the means of verification of those
instruments.

“YVerification” is the guestion raised con-
sistently by those who have time after time
opposed any ban on the testing of nuclear
explosives. Arms designers and some in the
military have raised this scarecrow every
time it appeared likely that any administra-
tion was going forward with a test ban
treaty, and they have propagandized Con-
gress and the nation with it.

Now Reagan has abandoned an effort
started during the Eisenhower administra-
tion and carried forward by every president
since, on which considerable progress has
been made.

The whole idea of a Comprehensive Test
Ban Treaty is to make verification unneces-
sary. With a CTB in force, the world could
simply watch its seismographs, and any sus-
picious “earthquake” would be subject to
immediate question. ‘“National Technical
Means” of observation—a euphemism for
spy satellite—insure observation of any at-
mospheric tests.

It is generally agreed among arms control
specialists that the provisions for verifica-
tion of nuclear explosions already included
in the TTB, the PNE and in SALT II could
render Russian cheating almost immediate-
ly observable. Experts from a variety of
public and private agencies here generally
agree that if the provisions already accepted
by the Soviet and American negotiators
were ratified and therefore functional, a nu-
clear explosion of 0.5 kilotons could be veri-
fied almost immediately anywhere in the
world. Yet the Reagan administration con-
tinues to allege that an explosion of 150
kilotons, or 300 times as large as 0.5 kilo-
tons, would be unverifiable.

The Russians have a justified reputation
for being tough negotiators. The Standing
Consultative Commission (SCC), a super-
secret joint American-Soviet body estab-
lished under the provisions of the SALT I
Treaty, which became effective in 1972, pro-
vides part of the record on Soviet capacity
to live up to agreements. A former U.S. rep-
resentative on the SCC, Sidney N. Graybeal,
told the Senate Foreign Relations Commit-
tee in 1979: “I do not believe that the Sovi-
ets would enter into any agreement which
required them to cheat in order to attain
their military objectives, or on which they
planned to cheat.”

Graybeal pointed out to the committee
that the Russians have lived up to the letter
of any nuclear arms treaty they have
signed. “This is not to say that they will not
press the agreement to its limit . . . " Gray-
beal said. However, with respect to the
Soviet propensity to cheat, Graybeal also
concluded that “the risk of being caught is
always greater than zero.”

The Soviets, in fact, have agreed to verifi-
cation methods for the three treaties in
question that would have been unthinkable
in the political climate 25, or perhaps even
10 years ago. These methods include the use
of tamper-proof instrumentation for on-site
installation and on-site seismic devices. The
Soviets have even agreed to allow on-site in-
spection by specialists in case of ambiguous
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events. This is an unprecedented political
concession by the Sc- iets and, if acted upon
by the United States could have lasting ef-
fects on the ability of the two superpowers
to control nuclear arms.

It is this last fact that scares the pants off
the weapons designers and the military. As
one analyst here in Washington has said,
the Joint Chiefs “turn pasty white at the
idea" of Soviet specialists running around
the testing sites of Nevada and New Mexico.
The military and the weapons designers
want to conduct a whole new series of tests
of a new generation of weapons, and that is
their reason for being unenthusiastic about
the appearance of Russian technicians at
American test sites. They have been talking
for years about the need for verification and
now, with verification nearly at hand, they
are backing away.

The cries about verification, in the con-
text of the new Russian willingness to
verify, also lends credence to the general
belief among arms specialists that the
Reagan administration wishes to depend on
nuclear weapons for our security, instead of
negotiating arms control or limitations on
arms.

With a CTB, we could—or perhaps will—
establish the principle that the United
States is committed to arms control. We will
have gotten major concessions from the
Soviet Union. However, a CTB is not the be-
all and end-all. It will represent, if we can
attain it, only one more step down the road
to the control and possible banning of the
use of nuclear weapons.

Arms control specialists are disturbed that
the Reagan decision to end efforts for a
CTB is evidence that the administration is
caving in to the demands of the weapons de-
signers and the military—the whole bu-
reaucracy at the Department of Defense,
the Department of Energy, which manufae-
tures the bombs, and other elements that
oppose nuclear arms control.

Some officials at the Arms Control and
Disarmament Agency are concerned that
the White House staff, some at the Depart-
ment of State and many at the Pentagon
seem to believe that the nuclear freeze
movement here and abroad will wither
away. If this is so, they and Reagan must be
depending on the silence of the press and
the preoccupation of Congress for help in
preventing examination of the record.

AN INTERVIEW WITH FRED IKLE—THERE'S

ReasoN ForR Our CAUTION ABOUT DEALING

WITH THE SOVIETS

Q: There is gquite a history, not just in this
administration, but generally in American
governments lately, of either participating
heavily in negotiations or actually going so
far as to sign agreements and then somehow
walking away from them. We think of SALT
11, Law of the Sea, Threshold Test Ban and
Peaceful Nuclear Explosion, a couple of
fishing treaties with Canada. There is a
record of this, What accounts for it?

A: 1 don't know whether other govern-
ments have a better record in ratifying the
treaties that they sign, other governments
that have a democratic ratification process.
But you're right: it's happened before, from
the League of Nations onward and probably
backward, too. The Geneva Protocol of
1925, prohibiting the first use of chemical
weapons, was negotiated with a lot of U.S.
inspiration, and it was not ratified until
1975. 1 was myself involved in taking it to
the Senate for ratification.

That incidentally is ore of the agreemept.s
that the Soviet Union violated by using
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chemical weapons in Afghanistan. Then,
there’s been a long hassle about the geno-
cide convention.

What accounts for these difficulties of
ratification? Maybe our constitutional strue-
ture: the Senate’s two-thirds requirement,
and the fact that in a change of administra-
tions there's almost always a certain change
in foreign policy.

Q: But is there no feeling of the sanctity
of the contract, the gravity of the treaty?
Would it not be desirable to have such feel-
ings come to be the political norm?

A: Well, we shouldn't walk away lightly
from any international agreement that has
been signed by the president. But there are
two steps—signature and ratification—and
this is understood by other governments
that negotiate with the United States.

Q: Let us take the threshold test ban and
the peaceful nuclear explosion agreement,
which were signed in '7T6. You were involved
in both. What is the American ratification
problem? What is the hangup?

A: There are three hangups. First, at the
end of the Ford administration we had to
package together the Threshold Test Ban
Treaty and the Peaceful Nuclear Explosion
Treaty because they are legally linked. But
it was too late in the administration to get
ratification.

Early in 1977, the Carter administration
decided to submit these twin treaties to the
Senate for ratification, and I remember
myself testifying in behalf of ratification to-
gether with Paul Warnke. The Senate For-
eign Relations Committee was about to vote
out favorably the recommendation for rati-
fication when the Carter administration
pulled the package back because they felt it
would divert from the effort to get a com-
prehensive test ban treaty, banning all tests,
regardless of size.

After that the Carter administration did
not want to submit it throughout the four
years. Once they'd pulled it back, they just
left it lying there.

In the Reagan administration, we do not
have the concern that these twin treaties
would interfere with a comprehensive test
ban. But we have deeper concerns about
their verifiability. That is because we have
had some additional experience with the
Soviet test program. That program was sup-
posedly under the limits negotiated in the
threshold treaty. We had an agreement
worked out between the Soviet Union and
us to temporarily observe these limits, even
without ratification. But for many tests, it
was impossible for us to know enough.

Q: Why? Was some evidence developed in
the intervening five years that gave you
grounds for reservations about the
verifiability?

A: Right. Facts that were not that clear in
"4 when we negotiated that treaty came to
light. We saw these seismic signals coming
in from Soviet tests, and in several instances
throughout the late '70s, we really were
unable to determine whether the test wasn't
substantially at a larger yield than the
agreement allowed.

Q: That's a statement with some heavy
implications—an argument for those who
will say, “Well, you can't ever be sure. Some-
thing might turn up. We'd better wait.” It
makes it very hard to call positively for the
ratification of anything.

A: Well, there are two things that hap-
pened that made us more concerned. One,
we learned somewhat more about how diffi-
cult this seismic analysis would turn out to
be. Two, as a backdrop to this uncertainty,
we had had the experience of the violation
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of the biological weapons convention, which
had been signed in 1972 and ratified in 1975.

In the early '"T0s, we had the view that the
Soviet Union would probably not violate a
treaty if doing so was of marginal military
value—even if verification would be rather
difficult. We felt if there was at least a
chance of detection, the Soviet Union would
not want to run the risk of the reaction that
would occur in event of such discovery. Now,
after what has happened on the biological
weapons convention, we no longer have this
comforting expectation.

Q: What you're talking about then is not
so much the result of new scientific tech-
niques of monitoring. It is a new or differ-
ent political interpretation—a difference in
judgment not about science but about
Soviet intentions and reliability. Whether
or not it is justified, it does mean we will
change our terms in mid-negotiation. So is
there any way we can establish some con-
sistency in our negotiation? What guarantee
can we give anyone, not just in terms of
ratifying a treaty that's been signed but of
the continuity of the thinking of our nego-
tiators, that they are not wasting their
time?

A: I think the issue is more narrow here.
It’s not a general problem of American un-
reliability. There’s not a broad overall revi-
sion of American views on the Soviet Union.
There's one particular revision: our view of
the reliability of arms control agreements
for which verification is inadequate or mar-
ginal.

In earlier years, we felt since all the arms
control agreements in some sense hang to-
gether and since there seemed to be a Soviet
interest in arms control, the Soviet govern-
ment would not want to incur the risk of
undermining this entire edifice by violating
a few agreements here and there, where
they might get away with it because they
were hard to verify. After what we have
learned of the “yellow rain"'—the Soviet use
of prohibited biological weapons—we can no
longer think that way. That doesn't mean
that we don't want to negotiate. Obviously,
we are negotiating.

Q: Then you don't think this changeabil-
ity reflects something distinct or character-
istic of this country as a negotiator?

A: No. Just recall the nuclear nonprolif-
eration treaty. There was a long list of coun-
tries that had signed, but it took years and
years to get the ratification, in some cases
10 yvears. I don't think American habits are
particularly bad in this respect.

Q: Earlier in the "70s there was a common
feeling that negotiations with, especially
with, the Soviet Union were very difficult
but were a necessary instrument for achiev-
ing American security interests. This admin-
istration does not put so much reliance on
serving our security by means of negotiating
agreements with the Soviet Union but
rather by steps that we take on our own.
What are the implications of this?

A: 1 believe it would be fair to say that the
Reagan administration takes a more prag-
matic view toward negotiating with the
Soviet Union, that it thinks this is just one
process among many processes of dealing
with the Soviet Union. In particular that
the approach of the Carter administration
of considering the SALT negotiations
almost the be-all and end-all of our relation-
ship with the Soviet Union, that approach
was mistaken.

Under the best of circumstances strategic
arms limitation agreements could only cover
a small sector of our military relationship
and a smaller sector even of our overall rela-
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tionship, but the Carter administration
seemed to feel that really the entire U.S.-
Soviet relationship hinged on SALT.

Q: So that even if this administration had
to deal in our political arena with the
charge that it backed off from an agree-
ment negotiated by three presidents, not
just Carter, and had thus incurred some
suggestion of unrealiability, you think that
this is a lesser charge, that this is a lesser
price to pay considering the gains that come
about by virtue of adopting a firmer securi-
ty policy?

A: Well, if you're talking about the SALT
II agreement, first of all, it's two presidents,
Presidents Ford and Carter. The treaty was
submitted by the Carter administration to
the Senate and encountered a lot of criti-
cism, mixed reaction without coming to a
vote in the Senate, a negative reaction in
the Senate Armed Services Committee, and
in the end the treaty was pulled back from
ratification by the Carter administration. So
the president, who was instrumental in ne-
gotiating the greater part of that very
treaty, himself didn’t push it.

Q: We have a situation now where a par-
ticular MX basing option, Dense Pack, is
being studied and the question arises as to
whether that would be consistent with the
ABM treaty on one side and perhaps with
some provisions of SALT I on the other. Are
those considerations that are real, that are
troubling at all?

A: Well, they are important consider-
ations. If and when there is a concrete pro-
posal, we would obviously have to review it
and see whether it would require a change
in the ABM treaty. At this time, we do not
have any proposal for an ABM system to
protect the MX deployment that is suffi-
ciently advanced to make this judgment.
Likewise, once the particular way of basing
the MX is developed in final form, we have
to see whether our temporary policy of not
undercutting the SALT provisions can be
continued or has to be discontinued.

The ABM treaty is a valid treaty; there is
no question about undercutting or not un-
dercutting. If there was a conflict between
an important way of protecting the MX and
the ABM treaty, that would then raise the
question of whether or not we want to try
to renegotiate the treaty. But it's clear that
we are legally bound to abide by the ABM
treaty.

Q: So if matters come to that, it’s not a
question of violating that treaty, it's a ques-
tion of attempting to change the terms of
it?

A: Correct.

Q: Could public confidence and public in-
terest in arms control negotiation as a
method of serving our security survive the
reopening of the ABM treaty? The ABM
treaty and SALT are popularly regarded as
the bedrock, the scripture, what negotia-
tions are all about. Once you start going
into those, what do you have left?

A: I beg to disagree. The opinion polls
went guite strongly against SALT II, par-
ticularly when the issue of ratification was a
prominent issue in the Senate, and in opin-
jon polls support for SALT II often fell
below a majority of the public. On the other
hand, the ABM treaty, among the people
who focused on it, is probably regarded as a
more solid treaty.

But in a way, the belief in arms control, 1
think, is surprisingly sturdy, maybe almost
too sturdy. And one might wonder whether
the belief should not be shaken more by the
fact that the very party with which we are
currently negotiating treaties has been
caught violating a treaty.
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Well, here’s a partner with whom you are
dealing in a particular area and in this very
area where you are trying to make addition-
al contracts he has violated an important
contract, yet you continue to negotiate con-
tracts with him.

Q: You're saying then that, in effect, our
changeability in negotiating is a lesser prob-
lem, a lesser offense than the fact that our
principal negotiating partner negotiates a
law and then cheats?

A: Oh, indeed, an immensely lesser of-
fense.

Mr. PROXMIRE. Mr. President, I
yield the floor.

S. 285T—NATIONAL PORT DEVEL-
OPMENT AND CUSTOMS REVE-
NUE SHARING ACT OF 1982

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I am today introducing legisla-
tion designed to address the need to
develop and improve America’s com-
mercial ports so that we can take full
advantage of the opportunities in the
world market for American coal.

The bill I have introduced carries
with it the following cosponsors: Sena-
tors RanpoLPH, Forp, HUDDLESTON,
BrapLEY, and HEeInNz, I anticipate that
other Senators on both sides of the
aisle—and 1 invite Senators on both
sides of the aisle—will join my effort
to improve our Nation’'s ports.

The world is looking to coal as a
major alternative to OPEC oil. It is es-
timated that there will be an expand-
ing long-term world demand for U.S.
steam coal through the rest of this
century. U.S. steam coal exports could
be as high as 79 million tons by 1990,
as compared to about 16 million tons
in 1980. U.S. metallurgical coal exports
could be as high as 55 million tons. By
the year 2000, U.S. steam coal exports
could improve our international bal-
ance of trade by $6 billion in 1990 and
$14 billion by the year 2000.

In 1980 the United States experi-
enced a dramatic upsurge in demand
from Europe and the Pacific rim na-
tions. Overseas demand for U.S. coal
was 72.8 million tons, including steam
and metallurgical coal. Overseas
demand for our steam coal was more
than 16 million tons, a sixfold increase
over 1979. The value of all U.S. coal
exports was about $4.5 billion in 1980,
which should be considered against
that year's trade deficit of $24 billion.

This bright future for U.S. coal ex-
ports is not assured. Price is one of the
major factors which will play an im-
portant role in determining the extent
to which the full potential for U.S.
coal exports can be realized. Since
ocean transportation costs represent
from 20 to 30 percent of the delivered
cost of the coal, there is a strong eco-
nomic incentive to search for ways to
lower costs. The use of large ‘‘super-
colliers,” ships which are 150,000 dead-
weight tons and over, to transport coal
to overseas markets is one attractive
alternative. However, these ships re-

22329

quire channel depths of 55 feet. The
deepest U.S. port has a depth of 51
feet. Conseqguently, American ports
can only accommodate shipbs of 80,000
to 100,000 deadweight tons. If our
ports could accommodate the larger
ships to transport American coal over-
seas, transportation costs could be low-
ered by as much as 40 percent. This
would be a significant reduction, since
U.S. steam coal exports are currently
priced about $4 per ton above the
world price of steam coal.

The tragedy of this situation is that
over the years our attention has been
called to the problem of developing
America's ports by various studies, re-
ports, and the testimony of expert wit-
nesses at congressional hearings. It
seems that anyone with any concern
for the future competitiveness of
American coal in overseas markets has
warned us that we may allow a golden
opportunity to slip through our fin-
gers like sand.

Mr. President, we seem no closer
today to addressing the problem of im-
proving America’s port system. Given
the magnitude of the opportunity
which lies before us, it would be a
travesty of prodigious proportions if
we failed to move forward to help im-
prove the competitive position of
American coal in the world market.

U.S. PORT DEVELOPMENT: A 200-YEAR
PARTNERSHIP

The national system of 189 deep-
draft commercial ports and 25,000
miles of navigable inland waterways is
the result of a 200-year old partner-
ship between the Federal Government
and the States (operating through
ports, municipalities, and State port
authorities). The partnership has
proven to be a successful demonstra-
tion of American federalism, where
the Federal Government pays the cost
for maintaining and improving the
ports and the States pay the costs for
landside and other developments.

As a result, the Federal Government
has invested (since 1824) about $1 bil-
lion for improving and maintaining
the navigability of deep-draft commer-
cial ports. Local ports and the private
sector have invested about $40 billion
in terminals and other landside facili-
ties.

Recently, however, there has been
an effort to bring about changes in
U.S. port development policy. In the
Senate, the administration is support-
ing a legislative proposal which would
dramatically change the terms of the
Federal-State partnership. That pro-
posal, sponsored by Senators ABDNOR
and Moy¥NIHAN (S. 1692), would re-
quire that 25 percent of Federal main-
tenance costs for the Nation’'s ports be
recovered by the local port authority
through the imposition of user fees.
New harbor construction dredging
would be paid for entirely by the loecal
port authority. These provisions are
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strongly opposed by the small and
medium-sized ports. User fees tend to
discriminate against low-volume, high-
maintenance-cost ports. In addition,
under S. 1692 it is highly unlikely that
any small port could afford to pay all
the costs of construction dredging.

PORT DEVELOPMENT AND INTERNATIONAL TRADE

In the context of a world economy
which is becoming increasingly com-
petitive, port development is impor-
tant for maintaining the competitive
position of the United States. There is
cause for concern. We are falling
behind our most aggressive competi-
tors in the area of port development.

Ports play a key role in international
trade, and improvements in some of
the 2,000 major world ports lead to
pressures for improvements in others.
During the seventies, at least 30 major
ports undertook significant navigation
improvements in order to expand
trade handling capacity. This is in con-
trast to the United States which, by
any measure, lags behind the rest of
the world in this area. Indeed, there
has not been a single navigation im-
provement project initiated in the last
decade. The apparent lack of Federal
support for port development in the
United States is in contrast to the
policy of national governments in
most developed nations, where at least
half the cost of construction and the
entire cost of maintaining ports is fi-
nanced by those governments.

NATIONAL ECONOMIC BENEFITS

The costs of port development are a
good investment, for international
trade represents a significant source of
revenue to the United States and pro-
vides a stimulus to economic develop-
ment. Customs revenues are the
fourth largest source of revenue for
the General Treasury. In 1981 customs
revenue amounted to about $9.2 bil-
lion. According to the U.S. Bureau of
Customs, customs revenues are expect-
ed to reach $13.8 billion in 1967.

In addition, it is estimated that
America’s ports make a direct contri-
bution to the GNP of over $35 billion
and are credited with the creation of
about 1 million jobs in the domestic
economy.

POTENTIAL U.S. EXPORT COAL MARKET

The world is looking to coal as a
major alternative to OPEC oil. It is es-
timated that there will be an expand-
ing long-term world demand for U.S.
steam coal through the rest of this
century. U.S. steam coal exports could
be as high as 79 million tons by 1990,
as compared to about 16 million tons
in 1980. U.S. metallurgical coal exports
could be as high as 197 million tons.
At those levels, U.S. coal exports could
improve our international balance of
trade by $6 billion in 1990 and $14 bil-
lion by the year 2000.

In 1980 the United States experi-
enced a dramatic upsurge in demand

from Europe and the Pacific rim na-
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tions. Overseas demand for U.S. coal
was 72.8 million tons, including steam
and metallurgical coal. Overseas
demand for U.S. steam coal was more
than 16 million tons, a sixfold increase
over 1979. The value of all U.S. coal
exports was about $4.5 billion in 1980,
which should be considered against
that year's trade deficit of $24 billion.
This bright future for U.S. coal ex-
ports is not assured. Price is one of the
major factors which will play an im-
portant role in determining the extent
to which the full potential for U.S.
coal exports can be realized. Since
ocean transportation costs represent
about 20 to 30 percent of the delivered
cost of the coal, there is a strong eco-
nomic incentive to search for ways to
lower costs. The use of large “super-
colliers,” ships which are 150,000 dead-
weight tons and over, to transport coal
to overseas markets is one attractive
alternative. However, these ships re-
quire channel depths of 55 feet. The
deepest U.S. port has a depth of 51
feet. Consequently, American ports
only accommodate ships of 80,000-
100,000 deadweight tons. If our ports
could accommodate the larger ships to
transport American coal overseas,
transportation costs could be lowered
by as much as 40 percent. This would
be a significant reduction, since U.S.
steam coal exports are currently

priced about $4 per ton above the
world price of steam coal. It is expect-
ed that about 25 percent of the world’s
coal export tonnage will be carried by
these supercolliers in 1985, and 44 per-
cent by 1990.

I am today introducing legislation,
the Port Development and Customs
Revenue Sharing Act. First, my bill
would establish a national policy based
upon a recognition of the significance
and importance of waterborne com-
merce to America's economic well-
being.

Second, my bill would authorize the
use of customs revenues to pay for the
deep-draft channel operation, mainte-
nance, and navigation improvements.
A portion of the gross customs reve-
nues would be put in a $750 million
Customs Revenue Sharing Trust
Fund. Financing for port development
and maintenance would come from
that trust fund.

Third, my bill would establish an or-
derly procedure for authorizing neces-
sary maintenance, operation, and
deep-draft navigation improvements,
and would give us reasonable and fair
ways to grant necessary Federal per-
mits needed for such improvements.

Finally, my bill would continue the
traditional Federal role relationship to
ports which are between 14 and 45 feet
in depth. However, for ports with navi-
gation improvements deeper than 45
feet, there would be 50-50 cost sharing
between the Federal Government and
the local port authority. The addition-
al operation and maintenance required
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by the deeper channel would also be
subject to 50-50 cost sharing.

Mr. President, we must act now to
put the Nation in a position to take
full advantage of the opportunity
which awaits the American coal indus-
try and the American economy. I am
convinced that my bill addresses that
need and will help establish the future
position of the United States and the
American coal industry in the world
coal market.

Mr. President, I ask unanimous con-
sent that my bill be appropriately re-
ferred and that it be printed in the
RECORD.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 2857

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SHORT TITLE

SectioN 1. This Act may be cited as the
“National Port Development and Customs
Revenue Sharing Act of 1982".

FINDINGS AND PURPOSES

Sec. 2. (a) The Congress finds and declares
that—

(1) it is in the national interest to main-
tain and develop a viable marine transporta-
tion system within the United States, in-
cluding a network of commercial deep-draft
seaports adequate to accommodate the
needs of foreign and domestic commerce,
promote economic stability and provide for
the national security of the United States;

(2) development and maintenance of the
national system of transportation necessary
to promote and accommodate foreign and
domestic waterborne commerce has been ac-
complished through a productive partner-
ship of the Federal Government, States,
port authorities and private commercial en-
terprises, in which the Federal Government
has developed and maintained the navigabil-
ity of deep-draft channels and harbors and
facilitated maritime commerce, while
States, port authorities and private commer-
cial enterprises have provided the necessary
landside port facilities and other navigation
improvements necessary to accommodate
foreign and domestic waterborne commerce;

(3) while each of the deep-draft ports has
its own concerns, problems, and opportuni-
ties which affect the flow of international
and domestic commerce, it is in the public
interest to treat each port as an essential
component of the national port system to
facilitate the waterborne commerce of the
Nation;

(4) ports in the United States are signifi-
cant generators of national and regional
revenue and customs revenues and are pro-
moters of exports to improve the United
States balance of trade, providing economic
stability and growth; domestic and foreign
shippers, producers, consumers, and receiv-
ers of international commerce have been
well-served by the Nation’s unified seaport
system; and

(5) there have been costly delays in the
authorization of, and the granting of re-
quired Federal permits for, new deep-draft
navigation projects, and there is a backlog
of economically justified projects which, if
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implemented, would enhance the overall ef-
ficiency of the waterborne transportation
system of the Nation.

(b) It is the purpose of this Act to—

(1) provide a national policy that recog-
nizes the significant role and importance of
waterborne commerce to the economic well-
being of the United States;

(2) establish a procedure to facilitate the
orderly authorization of necessary mainte-
nance, operation, and construction projects
for deep-draft navigation improvements and
to provide consistency and predictability in
the granting of required Federal permits
with respect to such projects;

(3) expedite the permitting, authorization,
and funding of deep-draft navigational im-
provements necessary for the Nation to
compete effectively in export markets for
coal, grain, and other commodities, and to
import necessary commodities in cost-effec-
tive fashion;

(4) authorize the use of revenue from cus-
toms duties to finance necessary deep-draft
channel operation, maintenance, and navi-
gation improvements to the port system
which generates these customs revenues;

(5) continue the traditional Federal role in
performing operation, maintenance, and
navigation improvement projects between
14 and 45 feet in depth;

(6) provide for cost-sharing between the
Federal Government and public port au-
thorities for the cost of navigation improve-
ments for channels with depths greater
than 45 feet and the operation and mainte-
nance of such improvements; and

(7) relieve the Saint Lawrence Seaway De-
velopment Corporation of its construction
debt and treat the Seaway on a fair and eq-
uitable basis as part of the overall port
system of the Nation.

DEFINITIONS

Sec. 3. As used in this Act—
(1) the term “deep-draft commercial port”
means any port, harbor, or other place

within any State that—

(A) is open to public navigation;

(B) has a federally authorized channel at
least 14 feet in depth at mean low water (or
mean low low water on the Pacific coast);
and

(C) is subject to operation by a public port
authority, or private port interests;

(2) the term “existing channel” means a
channel which—

(A) is in a deep-draft commercial port
having a depth of not less than 14 feet;

(B) was authorized by Congress, and its
construction was completed before the date
of enactment of this Act; and

{C) an agreement pursuant to section 221
of the Flood Control Act of 1970 (42 U.S.C.
1962d-5b) was executed prior to December
31, 1981;

(3) the term *"access channel” means a
channel associated with a particular pier,
dock, or ancillary harbor facility which is
not a federally maintained channel, but
which is required in order to provide access
from such pier, dock, or ancillary harbor fa-
cility to a federally maintained channel;

(4) the term *“navigation improvement
project” means a project authorized by Con-
gress to increase the depth of any channel
and modify other required features (other
than an access channel) in a deep-draft com-
mercial port;

(5) the term “maintenance project” means
any dredging or other operation and main-
tenance, deemed necessary by the Secretary
pursuant to section 5 of this Act—

(A) for a channel, regardless of whether
the operation and maintenance, or any por-
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tion thereof, will be undertaken by the Sec-
retary or by persons under contract to the
Secretary; and

(B) for the access channels, and berthing
areas associated with that channel, that will
be undertaken by a public port authority, or
by persons under contract to such an au-
thority, or by any other entity allowed by
State and Federal law to undertake such op-
eration, maintenance, or dredging of non-
Federal channels;

(6) the term “Secretary’” means the Secre-
tary of the Army, acting through the Chief
of Engineers;

(T) the term '‘State” means any of the sev-
eral States of the United States, the District
of Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the Virgin Is-
lands of the United States, the Common-
wealth of Northern Marianas, the Trust
Territory of the Pacific Islands, and any
other territory of the Pacific Islands, and
any other territory and possession over
which the United States exercises jurisdie-
tion;

(8) the term
means—

(A) a State;

(B) a political subdivision of a State;

(C) an authority, established for the pur-
pose of developing or operating a deep-draft
commercial port, under an interstate com-
pact or under a law or ordinance of, or a
charter issued by, a State or political subdi-
vision thereof; or

(D) any other entity, public or private,
designated by a State, political subdivision,
or authority pursuant to subparagraph (C)
established to operate, maintain, or improve
deep-draft channels, or to help finance such
operations, maintenance and improvements;
and

(9) the term “customs revenues'’ means
any duty or penalty levied pursuant to the
Tariff Act of 1930 (19 U.S.C. 1202 et seq.),
including any duty or penalty levied pursu-
ant to the Tariff Schedules of the United
States, any countervailing duty, any anti-
dumping duty, and any excise tax collected
by the Customs Service pursuant to any
statutory authority.

CUSTOMS REVENUE SHARING TRUST FUND

Sec. 4. (a) There is established in the
Treasury of the United States a fund known
as the “Customs Revenue Sharing Trust
Fund” (hereafter in this Act referred to as
the “Fund”). The Secretary of the Treasury
shall administer the Fund and shall invest
such portion of the Fund as is not, in his
judgment, required to meet current with-
drawals. Such investments may be made
only in interest bearing obligations of the
United States.

(b) The Secretary of the Treasury shall
pay into the Fund not later than October
31, 1983, and not later than each October 31
occurring after October 31, 1983, an amount
equal to T per centum of all customs reve-
nues collected during each preceding fiscal
year, beginning with the fiscal year ending
on September 30, 1982, until there are
$750,000,000 in the Fund. The Secretary of
the Treasury shall maintain the Fund at
$750,000,000. In the event that all revenues
and interest derived therefrom exceed
$750,000,000, the amount in excess shall be
applied as payments in the following order:

(1) payment on interest for any amount
borrowed for the Fund,

(2) payment on the principal of any
amount borrowed for the Fund, and

(3) payment into the general fund of the
Treasury.

(¢) The Secretary of the Treasury shall
deposit $187,500,000 from the Treasury into

“public port authority”
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the Fund no later than October 31, 1983.
Such amount shail be repaid into the Treas-
ury, with interest, in accordance with terms
to be determined by the Secretary of the
Treasury.

(d) The Secretary is authorized to expend
money from the Fund as may be necessary
to conduct the operation, maintenance, and
navigation improvement authorized by Con-
gress pursuant to this Act.

(e) Congress shall make an annual appro-
priation from the Fund in order to pay for
the operation, maintenance, and navigation
improvements authorized by Congress pur-
suant to this Act. The Secretary of the
Treasury is authorized to expend the money
from the Fund as may be necessary to con-
duct the operation, maintenance, and navi-
gation improvement authorized by Congress
pursuant to this Act.

(f) All moneys in the Fund which have not
been allocated by the end of the fifth full
fiscal year after the Fund begins to collect
money, and at the end of each fifth fiscal
year thereafter, shall revert to the Treas-
ury.

(g) Beginning October 1, 1984, and at the
end of each fiscal year thereafter, the Secre-
tary of the Treasury shall submit to the
Senate Appropriations Committee and the
House Appropriations Committee a report
on the status and operations of the Fund,
including a specification of—

(1) all revenues accured in the Fund and
the source of such revenues; and

(2) each amount expended from the Fund
and the recipient of each such amount.

MAINTENANCE PROGRAM FOR COMMERCIAL PORT
CHANNELS

SEec. 5. (a)(1) Within 2 years after the date
of the enactment of this Act, the Secretary
shall prepare and submit to Congress a com-
prehensive port maintenance program that
specifies, with respect to each deep-draft
commercial port—

(A) those non-Federal maintenance
projects requiring Federal permits during
the 5-year period beginning after the close
of the 60th day referred to in section 6(a);

(B) existing Federal maintenance projects
for existing channels required during the 5-
year period in subparagraph (A) and any ad-
dit‘i;ms deemed necessary by the Secretary;
an

(C) the alternate sites at which dredged or
fill material resulting from the projects re-
ferred to in subparagraphs (A) and (B)
should be disposed and the conditions of dis-

(2) In preparing the comprehensive port
maintenance program required under para-
graph (1), and in preparing revisions to and
reapprovals of approved maintenance
projects under this Act, the Secretary shall
consider, among other factors the findings,
conclusions, and recommendations of the
study required under section 158 of the
Water Resources Development Act of 1976
(33 U.S.C. 540 note).

(b)1) The comprehensive maintenance
program required under subsection (a) shall
be accompanied by a programmatic environ-
mental impact statement prepared by the
Secretary in consultation with the Environ-
mental Protection Agency, the National
Oceanic and Atmospheric Administration,
the National Marine Fisheries Service, and
the Fish and Wildlife Service.

(2) In preparing the comprehensive port
maintenance program and the programmat-
ic environmental impact statement, the Sec-

retary shall publish the proposed program
and an environmental impact statement
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summary in the Federal Register 18 months
after the date of enactment of this Act, and
shall receive comments thereon for 60 days
after publication. He shall consider such
comments in preparing his final program.

(3) At the conclusion of the comment
period, the Secretary shall conduct at least
one public hearing concerning the proposed
program and the accompanying environ-
mental impact statement. The Secretary, at
his discretion, may hold any further public
hearings he deems necessary. No other
public hearings or public comment periods
shall be required after completion of the en-
vironmental impact statement.

(c) Nothing in this section shall affect the
conduct of the Federal maintenance pro-
gram or any non-Federal maintenance proj-
ect prior to the date of completion and ap-
proval of the port maintenance program re-
quired by this section nor shall it affect the
completion of any maintenance project au-
thorized prior to such date.

PROCEDURES FOR ADOPTION AND REVISION OF

MAINTENANCE PROGRAM

SEec. 6. (a) The Congress may approve the
maintenance program required under sec-
tion 5 by adopting a concurrent resolution
approving the program. To the extent prac-
ticable, the Congress will act on such con-
current resolution before the close of the
60th day, as determined under section 14,
after the date on which the program is de-
livered to Congress. Each such concurrent
resolution introduced in the House of Rep-
resentatives shall be referred to the Com-
mittee on Public Works and Transportation,
and each such concurrent resolution intro-
duced in the Senate shall be referred to the
Committee on Environment and Public
Works. Each project included in the pro-
gram that is approved by Congress under
the preceding sentence shall be treated as
an approved project for purposes of subsec-
tion (b), and the Corps of Engineers shall
carry out the approved projects within 5
years. Approval pursuant to this subsection
shall be deemed to grant all necessary Fed-
eral approvals and permits, and to conclu-
sively establish the adequacy of the environ-
mental impact statement.

(bX1) After the 60th day referred to in
section 14(c), the Secretary shall periodical-
ly submit to Congress, subject to section 14,
documents containing one or more of any of
the following:

(A) such changes to approved non-Federal
maintenance projects as he deems necessary
or appropriate;

(B) any dredging or other operation and
maintenance deemed necessary by the Sec-
retary under section 12 for navigation im-
provement projects and for associated
access channels and berthing areas; and

(C) a supplement to the programmatic en-
vironmental impact statement required by
section 5(b).

(2) In preparing revisions, the Secretary
shall publish the proposed revision in the
Federal Register, receive public comment
thereon for 30 days after publication, and
consider such comments in preparing any
such revision proposal to Congress.

(3) If Congress approves the change, or
the dredging, or operation and maintenance,
as the case may be, set forth in the docu-
ment, then the change, or dredging, or oper-
ation and maintenance, shall be carried out
by the Corps of Engineers within 5 years of
the date of approval.

(4) Approval pursuant to paragraph (3)
shall be deemed to grant all necessary Fed-
eral permits, authorization, and approvals
for operation and maintenance to proceed,
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and shall be deemed conclusively to estab-
lish the adequacy of the accompanying sup-
plemental environmental impact statement
or environmental assessment.
CONSOLIDATED PERMIT PROGRAM FOR PORT
DEVELOPMENT PROJECTS

Sec. 7. (a) There is hereby established a
consolidated port development permit pro-
gram which shall be administered by the
Secretary. A consolidated port development
permit shall constitute all necessary per-
mits, authorizations, and approvals required
under Federal law in order to construct, op-
erate, and maintain a navigation improve-
ment project and any shoreside installations
ancillary to the navigation improvement
project. Upon grant of such a permit, the
Secretary shall submit appropriate amend-
ments to the maintenance program de-
scribed in section 5 of this Act.

(b) A public port authority which has filed
applications under otherwise applicable
Federal permit requirements, shall have the
option to apply for a consolidated port de-
velopment permit in lieu of such other per-
mits. Permits which the public port author-
ity has already granted prior to the enact-
ment of this Act, shall not be reexamined in
the consolidated port development permit
proceeding, but shall, at the option of the
public port authority, be made part of any
consolidated port development permit
which the Secretary may issue to the public
port authority, and may be reviewed only
under the judicial review provisions of this
Act.

(¢) For the purposes of this section, any
entity allowed by State and Federal law to
undertake operation, maintenance, or im-
provement with respect to non-Federal
channels may apply for a consolidated port
development permit for such work in the
same fashion as a public port authority.

(dX1) A public port authority making an
application under this section shall submit
detailed plans to the Secretary. Within 21
days after the receipt of an application, the
Secretary shall determine whether the ap-
plication appears to contain all of the infor-
mation required by paragraph (2). If the
Secretary determines that such information
appears to be contained in the application,
the Secretary shall, not later than 5 days
after making such a determination, publish
notice of the application and a summary of
the plans in the Federal Register. If the
Secretary determines that all the required
information does not appear to be contained
in the application, the Secretary shall
notify and advise the applicant of the neces-
sary steps to bring the application into sub-
stantial compliance with paragraph (2).

(2) Each application shall include such fi-
nancial, technical, and other information as
the Secretary deems necessary or appropri-
ate. Such information shall include, but
need not be limited to—

(A) the proposed cost-sharing agreement,
if any, pursuant to section 8;

(B) a request for the Secretary’s engineer-
ing feasibility determination pursuant to
section 8 on the basis of either (i) feasibility
studies for which Congress has appropriated
the necessary funds; or (ii) engineering fea-
sibility studies prepared by an independent
third-party contractor and submitted to the
Secretary by the applicant; or (iii) the appli-
cant's binding commitment to advance
funds to have such a feasibility determina-
tion made by the Secretary under section
8a)1)X(B);

(C) detailed plans concerning ancillary on-
shore facilities proposed to be constructed
by or for the public port authority if the
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public port authority is seeking authoriza-
tion under the consolidated port develop-
ment permit to construct such facilities;

(D) the environmental impact statement
or environmental assessment, to the extent
required by section 102 of the National En-
vironmental Policy Act of 1969 (42 U.S.C.
4332);

({E) such other information as may be re-
quired by the Secretary to determine the
environmental impact of the proposed oper-
ation, maintenance, or navigation improve-
ment and ancillary onshore facilities; and

(F) such additional information necessary
to determine the proposed substantial com-
pliance of the project with the standards of
Federal and State law concerning health,
safety, and environmental protection.

(3) The applicant may satisfy the require-
ment of paragraph (2X(D) by—

(A) submitting or agreeing to submit,
when available, an environmental impact
statement or assessment concerning the
project prepared as part of a feasibility
study for which Congress has appropriated
the necessary funds; or

(B) making a binding commitment to ad-
vance funds to the Secretary to have such
an environmental impact statement or as-
sessment prepared either by the Secretary
or an independent third-party contractor.

The applicant may submit previously com-
pleted environmental studies concerning the
project in partial satisfaction of the require-
ment of subparagraph (B).

(4) The Secretary shall make engineering
feasibility and financial responsibility deter-
minations within 1 year of the filing of a
completed application by a public port au-
thority for a consolidated port development
permit.

(e) An application filed with the Secretary
shall constitute an application for all Feder-
al permits, authorizations, and approvals re-
quired under Federal law for the conduct of
operations, maintenance, and navigation im-
provements and the construction of ancil-
lary onshore facilties by or for a public port
authority. At the time notice of any applica-
tion is published pursuant to subsection (d),
the Secretary shall transmit a copy of such
application to those Federal agencies and
departments with jurisdiction over any
aspect of such consolidated port develop-
ment activities (operation, maintenance,
and navigation improvement and construe-
tion and operation of ancillary onshore fa-
cilities by or for a public port authority) for
comment, review, or recommendation as to
conditions and for such other action as may
be reauired by law. Each agency or depart-
ment involved shall review the application
and, based upon legal considerations within
its area of responsibility, recommend to the
Secretary the approval or disapproval of the
application, not later than 45 days after the
last public hearing on a proposed permit for
operation, maintenance, navigation im-
provement, and ancillary onshore facilities
constructed by or for the public port au-
thority. In any case in which the agency or
department recommends disapproval, it
shall set forth in detail the manner in
which the application does not comply with
any law or regulation within its area of re-
sponsibility and shall notify the Secretary
how the application may be amended to
bring it into compliance with the law or reg-
ulation involved.

(fX1) In the event an environmental
impact statement or assessment has not
been prepared concerning the proposed
project at the time the permit application is
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filed, the Secretary in cooperation with
other involved Federal agencies and depart-
ments, shall pursuant to section 102(2XC) of
the National Environmental Policy Act of
1969 (42 U.S.C. 4332(2XC)), prepare a single,
detailed environmental impact statement or
assessment, which shall fulfill the require-
ment of all Federal agencies in carrying out
their responsibilities pursuant to this Act to
prepare an environomental impact state-
ment or assessment.

(2) The Environmental Protection Agency,
the National Park Service, the Fish and
Wildlife Service, the National Marine Fish-
eries Service, the National Oceanic and At-
mospheric Administration, and the Depart-
ment of Transportation shall be included in
the agencies consulted by the Secretary
under paragraph (1) and shall be transmit-
ted copies of the application and supporting
materials pursuant to subsection (d).

(3) Comments by Federal agencies pursu-
ant to subsection (e) or (f) (1) shall conclu-
sively discharge the statutory responsibil-
ities of such agencies with respect to the
consolidated port development permit appli-
cation pursuant to Federal environmental
law, including section 102 of the National
Environmental Policy Act of 1969 (42 U.S.C.
4332), section 309 of the Clean Air Act (42
U.S.C. 7609), the Endangered Species Act
(16 U.S.C. 531 et seq.), the Fish and Wildlife
Act of 1956 (16 U.S.C. 777 et seq.), the Fish
and Wildlife Coordination Act (16 U.S.C.
661 et seq.), and the Marine Protection, Re-
search, and Sanctuaries Act (33 U.S.C. 1401
et seq.).

(4) The Secretary, at his discretion, may
deem the failure of a Federal or State
agency or department to comment on the
draft environmental impact statement or as-
sessment of a project within 90 days of its
transmittal to such agency or department,
to conclusively waive any objections by such
department or agency to the adegquacy of
the environmental impact statement or as-
sessment of such project.

(g) (1) The Secretary shall transmit the
application and supporting materials to the
Governor of the State in which the pro-
posed project is to be located, as well as to
the State agencies which the Governor may
thereafter designate. State agencies shall
have the right to comment on the permit
application with regard to substantive envi-
ronmental, health, and safety requirements
under their jurisdiction pursuant to State
law, to the same extent Federal agencies or
departments may comment pursuant to sub-
section (e). The State or its designated agen-
cies shall concur or object to a certification
furnished pursuant to section 307 of the
Coastal Zone Management Act of 1972 (16
U.S.C. 1456), within the time specified in
that Act. The Secretary, at his discretion,
may condition the permit to address issues
raised by the State or its designated agen-
cies.

(2) The Governor of the State in which
the proposed project is to be located may,
within 45 days of the conclusion of the final
public hearing concerning the proposed
permit, submit comments on the proposed
permit. Failure to do so shall be deemed
conclusively to waive any State objections
to the permit.

(h) A consolidated port development
permit may be issued, transferred, or re-
newed only after public notice and public
hearings in accordance with this subsection.
At least one such public hearing shall be
held at the port or the closest location to
the proposed operation, maintenance, navi-
gation improvement, or construction of an-
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cillary onshore facilities is to occur. Any in-
terested person may present relevant mate-
rial at any hearing. If the Secretary deter-
mines that there exists one or more specific
and material factual issues which may be re-
solved by a formal evidentiary hearing,
after hearings at the port are concluded, at
least one adjudicatory hearing shall be held
within the District of Columbia in accord-
ance with the provisions of section 554 of
title 5, United States Code. The record de-
veloped in any such adjudicatory hearing
shall be the basis for the decision of the
Secretary to approve or deny a permit.
Hearings held pursuant to this subsection
shall be consolidated insofar as practicable
with hearings held by other agencies. All
public hearings on an application for a con-
solidated port development permit shall be
consolidated to the extent feasible and shall
be concluded not later than 1 year after
notice of the initial application has been
published pursuant to subsection (d) (1).

(i) The Secretary shall approve or deny
any application for a permit under this Act
not later than 90 days after the last public
hearing on a proposed permit. Failure of
the Secretary to approve or deny a permit
application within 16 months of its complet-
ed filing shall be deemed to constitute ap-
proval and issuance of the permit as pro-
posed by the applicant.

(j) The Secretary may issue a consolidated
port development permit if—

(1) the Secretary determines that a State
port authority is capable of meeting its fi-
nancial obligations under any applicable
cost-sharing agreement under section 8;

(2) the Secretary determines that the ap-
plicant can and will comply with applicable
law, regulations, and permit conditions;

(3) the Secretary determines that the
grant of the permit will be in the national
interest, and is consistent with national se-
curity, promotion of trade, and environmen-
tal quality; and

(4) the Secretary has considered any com-
ments by the Administrator of the Environ-
mental Protection Agency concerning the
compliance of the proposed operation, main-
tenance, navigation improvement, and ancil-
lary construction with the requirements of
the Clean Water Act of 1977 (33 U.S.C. 1251
et seq.), the Clean Air Act (42 U.S.C. 7401 et
seq.) and the Marine Protection, Research
and Sanctuaries Act of 1972 (33 U.8.C. 1401
et seq.) except that, the Secretary need not
consider such comments, if they are submit-
ted later than 45 days after the last public
hearing on a proposed permit.

AUTHORIZATIONS FOR CONSTRUCTION OF NEW

NAVIGATION IMPROVEMENT PROJECTS

SEc. 8. (a)(1) The Secretary shall submit a
report to Congress recommending approval
for any new channel improvement project
within 1 year of the date of which—

(A) Congress appropriates money for an
engineering feasibility determination and
any necessary environmental impact state-
ment or assessment for the project; or

(B) a public port authority first advances

the Secretary funds for the purpose of pre-
paring, or causing to have prepared, an engi-
neering feasibility determination.
A public port authority may satisfy the re-
quirement of subparagraph (B) by submit-
ting completed engineering studies and a
binding commitment to fund further work
that the Secretary finds necessary to make
a determination.

(2) Failure of the Secretary to submit his
report on a project to Congress within 90
days of completion of the necessary deter-
minations and statements shall be conclu-
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sively treated as a transmittal of a report
recommending construction of the proposed
project.

(b) A navigation improvement project
shall not be submitted to Congress by the
Secretary unless the following events first
occur—

(1) to the extent required by section 102
of the National Environmental Policy Act of
1969 (42 U.S.C. 4332), an environmental
impact statement or assessment for the
project has been prepared;

(2) the Secretary determines that the pro-
posed project is feasible from an engineer-
ing standpoint; and

(3) the State port authority agrees to
enter a cost-sharing agreement, if required
by section 9.

{c) Notwithstanding any other provision
of law, the Secretary may accept and
expend funds advanced to him by a public
port authority for the purpose of preparing
or causing to be prepared any engineering
studies which the Secretary, in his sole dis-
cretion, may require to determine the engi-
neering feasibility of a proposed navigation
improvement project. No engineering feasi-
bility studies beyond those deemed neces-
sary by the Secretary shall be required. The
Secretary shall also accept and expend such
funds for the purpose of preparing the nec-
essary environmental impact statement.
Any or all of the studies or statements re-
ferred to herein may be carried out, in con-
sultation with the Secretary, by an inde-
pendent third party contractor agreed upon
by the Secretary and the public port au-
thority.

(d)1) The Secretary shall make an engi-
neering feasibility determination and com-
plete or cause completion of any environ-
mental impact statement or assessment nec-
essary under section 102 of the National En-
vironmental Policy Act of 1969 (42 U.S.C.
4332) within 1 year of the date when—

(A) Congress appropriates funds necessary
for such studies and determinations;

(B) the public port authority first ad-
vances funds to the Secretary for such stud-
ies or determinations; or

(C) the public port authority submits the
necessary studies and makes a binding com-
mitment to advance funds to the Secretary
for additional work the Secretary may
thereafter deem necessary to make a deter-
mination and complete the required envi-
ronmental impact statement or assessment.

(e) The final environmental impact state-
ment or assessment required by this section
shall comply with section 102 of the Nation-
al Environmental Policy Act of 1969.

(f) Congress shall consider the Secretary’s
report pursuant to the procedures of section
14 within 60 days of the submission of the
report to Congress.

(g) Navigation improvement projects ap-
proved pursuant to section 14 shall be
funded and constructed by the Secretary
from funds in the Fund. The Secretary shall
enter a binding cost-sharing agreement as
may be appropriate under section 9, within
60 days of project approval by Congress.

(h) Approval pursuant to section 14 shall
be deemed to grant all necessary Federal au-
thorizations for the Secretary to construct,
or cause to have constructed, the projects so
approved. Such approval shall be deemed
conclusively to establish the adequacy of
the environmental impact statement or as-
sessment.
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CONSTRUCTION OF, OR CONSTRUCTION FINANC-
ING ASSISTANCE FOR, ELIGIBLE NAVIGATION
IMPROVEMENT PROJECTS

SEc. 9. (a)(1) The Secretary shall expedite
construction of the projects authorized pur-
suant to section 8 and, with respect to
projects subject to a cost-sharing agreement
under paragraph (2), expedite such con-
struction after the execution of a satisfac-
tory cost-sharing ageement with the public
port authority.

(2) For purposes of this Act, a cost-sharing
agreement means an agreement entered
into between the Secretary and the public
port authority concerning an authorized
navigation improvement project requiring
depths in excess of 45 feet at mean low
water, and that contains such terms and
conditions as are necessary to protect the
interest of the United States, and under
which—

(A) the Secretary agrees to implement the
project with funds from the Fund for the
construction of the project; and

(B) the public port authority agrees to re-
imburse the United States through financ-
ing arrangements acceptable to the Secre-
tary, during the life of the project (but not
after the fiftieth year after the project be-
comes available for use) for—

(i) 50 per centum of the construction
funds appropriated to the Secretary under
subparagraph (A), plus interest, and

(ii) 50 per centum of the additional annual
operating and maintenance costs incurred
by the United States with respect to the
project after construction.

(3) Reimbursement payments to the
United States shall be paid into the Fund.

(bX1) A public port authority that wishes
to undertake, either on its own or through
contractors or both, the construction of a
navigation improvement project that is au-
thorized for construction through financing
assistance under this section may finance
the construction through financing arrange-
ments acceptable to the Secretary, if the au-
thority enters into a cost-sharing or reim-
bursement agreement under paragraphs (2)
and (3) for such project.

(2) For an authorized navigation improve-
ment project, greater than 45 feet in depth
at mean low water, a public port authority
may enter a cost-sharing agreement where-
by—

(A) the public port authority agrees to fi-
nance 100 per centum of the costs of the
construction of the project; and

(B) the Secretary agrees to reimburse the
public port authority from the Fund for 50
per centum of the construction and financ-
ing costs of the project.

(¢) No cost-sharing or reimbursement
agreement may be entered into under this
section unless the public port authority
agrees to such terms and conditions as the
Secretary deems necessary to ensure that
the construction of the project is being car-
ried out in accordance with the project
plans and specifications and is subject to
such periodic inspection by the Secretary as
he deems necessary to assure compliance
with the plans and specifications.

(d) Payments from the Fund for a project
authorized pursuant to section 8 shall be
given priority according to the date the
public port authority applies for a cost-shar-
ing agreement, and, in the case of an au-
thorized navigation improvement project
less than or equal to 45 feet in depth at
mean low water undertaken by the Secre-
tary, priority shall be given according to the
date that the Secretary makes a binding
commitment for construction for the proj-
ect.
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(e) Regulations issued by the Secretary
pursuant to section 20 shall include regula-
tions pertaining to applications for cost-
sharing and payments to and from the
Fund, and shall provide that reimbursement
to a public port authority for a project
constructed pursuant to a reimbursement
agreement shall be completed when the
project is completed and becomes available
for use or as soon thereafter as is reason-
ably practicable in view of the payment pri-
ority of the project pursuant to subsection
(d).

APPLICABILITY TO CERTAIN OTHER NAVIGATION
IMPROVEMENT PROJECTS

Skec. 10. (a) A project to increase the depth
of a deep-draft commercial port channel
(other than an access channel) to more than
45 feet at mean low water, if not authorized
by Congress before the date of the enact-
ment of this Act but for which a permit was
approved under section 404 of the Federal
Water Pollution Control Act before the date
of enactment, is eligible for construction fi-
nancing assistance under section 9 of this
Act with respect to the construction that re-
mains to be completed as of the date of en-
actment.

(b) A project to increase the depth of a
deep-draft commercial port channel (other
than an access channel) to more than 45
feet at mean low water, if authorized by
Congress before the date of the enactment
of this Act but the contruction of which was
not completed before the date of enactment,
is eligible for priority construction by the
Secretary under section 9 (a), and for con-
strlt;tcl.[on financing assistance under section
9 (b).

EFFECT UPON OTHER AUTHORIZED NAVIGATION
IMPROVEMENT PROJECTS

Sec. 11. (a) This Act does not modify,
amend, or repeal any congressional authori-
zation for the construction of a navigation
improvement project to increase the depth
of any channel in a deep-draft commercial
port to a depth not to exceed 45 feet, or for
the United States, to the extent provided
for in appropriations Acts, to pay all of the
costs of constructing and maintaining any
navigation improvement project other than
a project approved under this Act.

(b) This Act does not modify, amend, or
repeal any agreement requiring local coop-
eration as a condition of Federal authoriza-
tion of a navigation improvement project.

FEDERAL MAINTENANCE RESPONSIBILITY

Sec. 12. (a) The Secretary, after the com-
pletion of the construction of a navigation
improvement project under sections 7, 8,
anlﬁ 9 shall, on a continuing basis, deter-
mine—

(1) the dredging or other operation and
maintenance that is necessary for the proj-

ect;

(2) The dredging or other operation and
maintenance that is necessary for associated
access channels and berthing areas; and

(3) the sites at which dredged or spoil ma-

terial resulting from the dredging or other
operation and maintenance described in
subparagraphs (1) and (2) should be dis-
posed and the conditions of disposal.
For purposes of paragraph (3), disposal sites
shall be selected, and conditions of disposal
shall be established in accordance with sec-
tion 404(b)1) of the Federal Water Pollu-
tion Control Act (33 U.S.C. 1344(b)(1)) and
section 103 of the Marine Protection, Re-
search, and Sanctuaries Act of 1972 (33
U.S.C. 1413).

(b) The Secretary shall make appropriate
revisions to the maintenance program pur-
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suant to sections 5 and 6 in order to assure
that new navigation improvement projects
are properly maintained once completed.

JUDICIAL REVIEW

Sec. 13. (a) Only the United States Court
of Appeals for the District of Columbia Cir-
cuit shall have jurisdiction to review any
issue arising from the approval of the main-
tenance program, a program revision, or
navigation improvement project. Any such
challenge shall be filed within 30 days after
approval of the maintenance program, pro-
gram revision, or navigation improvement
project by Congress.

(b) Only the United States Court of Ap-
peals for the circuit in which a proposed
maintenance project or navigation improve-
ment is to be located shall have jurisdiction
to review any challenge to the adequacy of
the environmental impact statement or as-
sessment of the project, the issuance,
denial, or conditions of any consolidated
port development permit, and the compli-
ance of any related revision to the compre-
hensive maintenance program with applica-
ble law. Any such challenge shall be filed
within 60 days of the decision by the Secre-
tary to grant or deny a consolidated port de-
velopment permit under section 7.

(c) In reviewing alleged procedural errors,
the court may invalidate the program or
permit only if errors were so serious and re-
lated to matters of such central relevance to
the program or permit that there is a sub-
stantial likelihood that the program or
permit would have been significantly
changed if such errors had not been made.

(d) In the case of the review of any action
of the Secretary to which this section ap-
plies, the court may reverse any such action
found to be—

(1) arbitrary, capricious, an abuse of dis-
tl:;etion, or otherwise not in accordance with

w;

(2) contrary to constitutional right, power,
privilege, or immunity;

(3) in excess of statutory jurisdiction, au-
thority, or limitations; or

(4) without observance of procedure re-
quired by law;

if (i) such failure to observe such procedure
is arbitrary or capricious, or (ii) the require-
ments of subsection (c) are met.

PROCEDURES FOR APPROVING NEW NAVIGATION
IMPROVEMENT PROJECTS, THE MAINTENANCE
PROGRAM AND MAINTENANCE PROGRAM REVI-
SIONS, AND OTHER PROCEDURAL MATTERS

Sec. 14. (a) For purposes of this section,
the term “approval resolution” means only
a concurrent resolution of the two Houses
of Congress, the matter after the resolving
clause of which is as follows: “That the Con-
gress approves the maintenance
program, program revision, or navigation
project specified in the document submitted
to Congress on ————— pursuant to
—————— " with the first blank space being
filled in with the name of the maintenance
program, program revision, or navigation
project intended to be approved, the second
being filled in with the appropriate date,
and the third being filled in with a refer-
ence to either section 5, 6, or 8 of this Act,
as appropriate.

(b) All approval resolutions introduced in
the House of Representatives shall be re-
ferred to the Committee on Public Works
and Transportation, and all approval resolu-
tions introduced in the Senate shall be re-
ferred to the Committee on Environment
and Public Works.
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(c)(1) For purposes of submitting a docu-
ment referred to in section 5, 6, or 8 to Con-
gress, a copy of the document must be deliv-
ered to both House of Congress on the same
day and shall be delivered to the Clerk of
the House of Representatives if the House
is not in session and to the Secretary of the
Senate if the Senate is not in session.

(2) In computing the 60th day for pur-
poses of applying szction 5, 6, or 8, there
shall be excluded—

(A) the days on which either House is not
in session because of an adjournment of
more than 3 days to a day certain or an ad-
journment of the Congress sine die; and

(B) any Saturday or Sunday not excluded
under subparagraph (A).

CONGRESSIONAL CONSENT TO THE LEVYING OF

DUTIES OF TONNAGES BY THE STATES

Sec. 15. (a) The Congress consents, under
clauses 2 and 3 of section 10 of article I of
the Constitution, to the levying by the
States of duties of tonnage as provided for
in this Act, but only to the extent that any
such levy is consistent with the conditions
of consent set forth in subsection (b).

(b) The consent of Congress under subsec-
tion (a) is granted with respect to any State,
subdivision of a State, or any port author-
ity, subject to the following conditions:

(1) The duty of tonnage may only be
levied for the following purposes:

(A) The reimbursement of the United
States under, and in a manner consistent
with the terms and conditions of, the cost-
sharing agreement entered into under sec-
tion 8 with respect to a navigation improve-
ment project. The levy may not exceed that
portion of the costs of construction and
maintenance that the public port authority
is obligated to pay.

(B) The financing of the costs of con-
structing, and the reimbursement of the
United States for the costs of operating and
maintaining a navigation improvement proj-
ect under, and in a manner consistent with
the terms and conditions of, the cost-shar-
ing agreement entered into under section 8
with respect to the project. The levy may
not exceed that portion of those costs that
the State port authority is obligated to pay.

(2) The duty of tonnage is computed in ac-
cordance with section 16.

(3) The public port authority may levy the
duty of tonnage on vessels engaged in com-
merce and their cargo entering the port and
cargoes loaded at the port, except that such
cargoes moving in domestic commerce shall
not be assessed such a duty more than once.
The public port authority shall impose,
compute, and collect the duty in a nondis-
criminatory manner and in accordance with
this Act and such limitations as may be pre-
scribed by the Secretary under section 16.

{4) Those revenues accruing through the
levy of a duty of tonnage, or moneys equal
in amount of such revenues, may be expend-
ed solely for the purposes enumerated in
subparagraph (1XB).

(5) The public port authority shall provide
to the Comptroller General of the United
States, upon his request, such books, docu-
ments, papers, or other information as the
Comptroller General considers to be neces-
sary or appropriate to carry out the audit
required under section 17.

(6) The public port authority shall des-
ignate an officer, or other authorized repre-
sentative or agent of the port, to receive
tonnage certificates and cargo manifests
from vessels engaged in commerce;, export
declarations from shippers, consignors, and
terminal operators; and such other docu-
mentation as may be necessary for the im-
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position, computation, and collection of the
duty of tonnage.

(T) No duty of tonnage authorized by this
section may be imposed on—

(A) a vessel owned and operated by the
United States or any other nation or any po-
litical subdivision thereof and not engaged
in commercial service; or

(B) a vessel used by a State or political
subdivision thereof in transporting persons
or property in the business of the State or
political subdivision.

(c) The Congress expressly reserves the
right to withdraw the consent granted by it
under subsection (a) with respect to any
public port authority if at any time in the
view of Congress—

(1) the conditions of consent set forth in
subsection (b) are not being complied with
by the authority; or

(2) an impediment to compliance with any
of those conditions is imposed by the au-
thority or under State law.

COMPUTATION OF DUTIES OF TONNAGE RATES

Sec. 16. The Secretary shall establish
guidelines for the use by public port au-
thorities in computing the rates of duties of
tonnage levied by them under this Act.
Such guidelines shall contain, but not be
limited to—

(1) a formula for allocating rates on an eg-
uitable basis between vessels and cargo;

(2) a rate ceiling with respect to cargo
which shall be established by the Secretary
after consultations with the Secretary of
Commerce, not exceeding $1 per short ton
of cargo, unless the Secretary determines
that a higher rate is just and equitable and
that the imposition of such a higher rate
will not impose an unreasonable burden
upon any commodity by virtue of its sensi-
tivity to increased transportation costs;

(3) provisions requiring the imposition of
a flat rate surcharge (which shall not be
subject to the rate ceiling provided under
paragraph (2)) on all vessels that draw 41 or
more feet of water; and

(4) such limitations as may be necessary
or appropriate to ensure that the rate of the
duty for each fiscal year (or other appropri-
ate accounting period) is established at the
level necessary to ensure that the revenues
resulting from the levy during that period
will equal, as nearly as practicable, the ex-
penditures to be made during that period
with respect to the purposes for which the
levy is made.

AUDITS BY THE COMPTROLLER GENERAL

Sec. 17. The Comptroller General of the
United States shall carry out periodic audits
of the operations of public port authorities
that have elected duties of tonnage under
this title in order to ascertain whether the
port is complying with the conditions of
consent provided in section 15. The Comp-
troller General shall submit to each House
of Congress a written report containing the
findings resulting from each audit and shall
make such recommendations as the Comp-
troller deems appropriate regarding the
compliance of those authorities with the re-
quirements of this Act.

INJUNCTIVE RELIEF

Sec. 18. The United States District Court
for the district in which is located a public
port authority that is levying duty of ton-
nage under this Act shall have original and
exclusive jurisdiction over any matter aris-
ing out of, or concerning, the imposition,
computation, or collection of such duty of
tonnage, and, upon petition by the Attorney
General, may grant appropriate injunctive
relief to restrain any act by such port au-
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thority that violates the conditions of con-
sent provided in section 15(b).

ENFORCEMENT

Sec. 19. (a)1) The master of each vessel
engaged in commerce, upon the arrival of
such vessel in a deep-draft commercial port
that levies a duty of tonnage under this Act
shall, within 48 hours after arrival and
before any cargo is unloaded from such
vessel, deliver to the appropriate authorized
representative or agent (appointed as re-
quired under section 15(b)(6)) a tonnage cer-
tificate for the vessel and a manifest of the
cargo aboard such vessel or, if the vessel is
in ballast, a declaration to that effect.

(2) The shipper, consignor, or terminal op-
erator having custody of any goods to be
loaded on a vessel engaged in commerce
while such vessel is in a deep-draft commer-
cial port that levies a duty of tonnage under
this Act shall, within 48 hours before depar-
ture of such vessel and before the loading of
such goods on board such vessel, deliver to
the authorized representative or agent a
declaration specifying the goods to be
loaded on such vessel.

(b) The Secretary of the Treasury, acting
through the appropriate customs officer,
shall withhold, at the request of an appro-
priate authorized representative referred to
in subsection (a), the clearance required by
section 4197 of the Revised Statutes of the
United States (46 U.S.C. 91), for any vessel—

(1) if the master of the vessel is subject to
subsection (aX1) and fails to comply with
such subsection; or

(2) if a shipper, consignor, or terminal op-
erator having custody of any goods to be
loaded on such vessel is subject to subsec-
tion (a)2) and fails to comply with such
subsection.

Clearance may be granted upon the filing
of a bond or other security satisfactory to
the Secretary of the Treasury and the au-
thorized representative or agent of the
public port authority.

(c) A duty of tonnage levied under this
Act against a vessel engaged in commerce
constitutes a maritime lien against that
vessel which may be recovered in an action
in rem in the United States District Court
of the district within which the vessel may
be found.

REGULATIONS; ISSUANCE, AMENDMENT, OR
RESCISSION, SCOPE

Sec. 20. The Secretary shall, as soon as
practicable after enactment of this act, and
after consultation with other Federal agen-
cies, issue regulations to carry out the pur-
poses and provisions of this Act, in accord-
ance with the provisions of section 553 of
title 5, United States Code. Such regulations
shall pertain to, but need not be limited to
tonnage duties, and to application, issuance,
transfer, renewal, suspension, and termina-
tion of permits. Such regulations shall pro-
vide for full consultation and cooperation
with all other interested Federal agencies
and departments and with the State in
which an affected port is located and for
consideration of the views of any interested
members of the general public. The Secre-
tary is further authorized, consistent with
the purposes and provisions of this Act, to
amend or rescind any such regulation.

FINANCING, OPERATION, AND MAINTENANCE OF

SAINT LAWRENCE SEAWAY CHANNELS

Sec. 21. (a) Section 4 (a)(10) of the Act of
May 13, 1954 (33 U.S.C. 984(a)10)) is
amended by striking out the semicolon at
the end thereof and inserting in lieu thereof
a comma and “nor facilities necessary to the
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operation and maintenance of seaway chan-
nels;".

(b) Section 5(b) of the Act of May 13, 1954
(33 U.S.C. 985(b)) is amended by adding the
following sentence at the end thereof: “The
obligation of the Corporation to pay the
principal on such obligations is terminated
on the date of enactment of the National
Port Development Act of 1982.",

(c) Section 12(a) of the Act of May 13,
1954 (33 U.S.C. 988(a)) is amended by strik-
ing out the second sentence and inserting in
lieu thereof “Any formula for a division of
revenues shall not take into account annual
debt charges and shall not include the total
cost incurred by the United States in financ-
ing activities authorized by this Act, includ-
ing both interest and debt principal, but
shall provide for an equitable division of the
revenues of the seaway between the Corpo-
ration and the Saint Lawrence Seaway Au-
thority of Canada.".

(d) Section 12(bX4) of the Act of May 13,
1954 (33 U.S.C. 988(b)4)) is amended to
read as follows: “That the rates prescribed
shall be calculated to cover, as nearly as
practicable, all costs of operating and main-
taining the works under the administration
of the Corporation, except for the cost of
operating and maintaining connecting
seaway channels, which shall be the respon-
sibility of the Secretary of the Army pursu-
ant to the National Port Development Act
of 1982.”.

(e) Section 12(b)(5) of the Act of May 13,
1954 (33 U.S.C. 988(b)5)) is amended by
striking out the period at the end thereof
and inserting in lieu thereof a comma and
“but such rates shall not include any charge
to amortize the principal of the debts and
obligations of the Corporation which have
been terminated by the United States pur-
suant to this subsection.”.

ORDER OF PROCEDURE

Mr. STEVENS. Mr. President, there
are two special orders this morning; is
that correct?

The PRESIDENT pro tempore. The
Senator is correct.

Mr. STEVENS. Mr. President, I un-
derstand that that will be followed by
a period for the transaction of routine
morning business not to extend
beyond 11 a.m. with 2 minutes allowed
therein for speeches of Senators; is
that correct?

The PRESIDENT pro tempore. The
Senator is correct.

ROUTINE MORNING BUSINESS

Mr. STEVENS. Mr. President, I ask
unanimous consent that the period for
routine morning business commence at
this time and Senators who have spe-
cial orders be recognized for their 15
minutes as they appear in the Cham-
ber.

The PRESIDENT pro tempore.
Without objection, it is so ordered.

Mr. STEVENS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The Assistant Secretary of the
Senate proceeded to call the roll.

Mr. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER (Mr.
Hatrierp). Without objection, it is so
ordered.

Mr. NUNN. Mr. President, is there a
special order in the name of the Sena-
tor from Georgia?

The PRESIDING OFFICER. The
Senator is correct.

RECOGNITION OF SENATOR
NUNN

The PRESIDING OFFICER. Under
the previous order, the Senator from
Georgia (Mr. NUNN) is recognized for
not to exceed 15 minutes. The Senator
from Georgia is recognized.

THE CRIME CONTROL ACT OF
1982: TITLE IV-HABEAS
CORPUS REFORM

Mr. NUNN. I thank the Chair.

Mr. President, Senator CHILES and I
have been addressing this Senate for
over 3 months about the necessary
need for habeas corpus reform. Almost
every day I have pointed to a case
where a convicted felon had actually
delayed and frustrated the ends of jus-
tice by manipulation of the writ of
habeas corpus. In all these cases, the
problem would have been alleviated
under the proposals included in S.
2543, the Crime Control Act of 1982, I
might add they would also be alleviat-
ed under Senator THURMOND's bill
which has recently been introduced,
and which is now on the calendar,
which Senator CHiLEs and I have both
gladly cosponsored. These examples
clearly demonstrate the long-awaited
need for change in the rules governing
habeas corpus proceedings.

In the case of Dorsey against Gill,
the Court of Appeals for the District
of Columbia affirmed a distriet court’s
denial of a petition for a writ of
habeas corpus, but only after fully ex-
amining a series of seemingly frivolous
and already litigated allegations by
the petitioner. In facing that time-con-
suming task, the appellate court was
obviously frustrated with what ap-
peared to be yet another instance of
misuse of the writ for purposes of
delay.

Given that frustration, it is hardly
surprising that the Dorsey court took
great care to make some particularly
appropriate comments on the problem
of abuse of the writ of habeas corpus.
It is interesting to note that those
comments, made in 1941, are equally
pertinent and appropriate today, in
1982. Even in 1941, the problem had
already reached substantial and bur-
densome proportions. Consider the
comments and statistics pointed out in
the Dorsey opinion:

. . . [Pletitions for the writ are used not
only as they should be to protect unfortu-
nate persons against miscarriages of justice,
but also as a device for harassing court, cus-
todial and enforcement officers with a mul-
tiplicity of repetitious, meritless requests
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for relief. The most extreme example is that
of a person who, between July 1939 and
April 1944, presented in the District Court
50 petitions for writs of habeas corpus; an-
other person has presented 27 petitions, a
third 24, a fourth 22, a fifth 20. One hun-
dred nineteen persons have presented 597
petitions—an average of 5.

Imagine for a moment the spectacle
of an individual filing some 50 peti-
tions for habeas relief within a span of
only 5 years. Surely that sort of outra-
geous litigation does little to enhance
the credibility of our courts in the
public eye.

Citing the “dangerous possibilities of
a too-liberal use of the writ for review
purposes,” the Dorsey court consid-
ered the problems of purposefully de-
layed petitions:

«+ .. If the presumption of regularity of
proceedings were permitted to be lightly
upset by irresponsible allegations, the
judges, to whom petitions for writs of
habeas corpus are presented, would be
forced to look back of and beyond records,
into unreported proceedings, conducted by
other judges, with witnesses, lawyers and
other court officers long since dead or scat-
tered. The problem would be intensified,
also, by the fact that a large percentage of
commitments are based upon pleas of
guilty. A premium would be placed upon de-
ception if an accused person could plead
guilty; wait until the case had become
“cold"” and then, by challenging jurisdiction
or alleging deprivation of constitutional
rights, secure a reopening and new trigl of
his case. If greater safeguards are needed in
original proceedings, they should be provid-
ed. But it will not solve any problem, which
may exist there, to permit large-scale use of
this extraordinary writ for review purposes.
Instead, it would cause confusion worse con-
founded.

Abuse of the writ of habeas corpus
law has rendered our criminal justice
system nearly incapable of producing
finality of judgment. S. 2543 confronts
this grave problem by requiring Feder-
al courts to give increased deference to
State court findings. The bill will also
limit Federal habeas corpus relief to
those cases brought within a 3-year
statute of limitations. This measure
will pave the way to a return to a cred-
ible and effective criminal justice
system. Based on the overwhelming
evidence of abuse, no one should
doubt the importance of these reforms
to this Nation's continuing struggle
against violent crime.

Mr. President, I yield back the re-
mainder of my time and suggest the
absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The Assistant Secretary of the
Senate proceeded to call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the gquorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.
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RECOGNITION OF SENATOR
SPECTER

The PRESIDING OFFICER. Under
the previous order, the Senator from
Pennsylvania (Mr. SPECTER) is recog-
nized for not to exceed 15 minutes.

S. 2856—AMENDMENT OF PRO-
TECTION OF CHILDREN
AGAINST SEXUAL EXPLOITA-
TION ACT OF 1977

Mr. SPECTER. Mr. President, I am
today introducing a bill to amend the
Protection of Children Against Sexual
Exploitation Act of 1977.

Four years ago, congressional hear-
ings indicated that child pornography
had become a multimillion dollar in-
dustry, victimizing thousands of chil-
dren. Congress respondsd by outlaw-
ing the production of child pornogra-
phy and the distribution for sale for
sale of obscene materials which porno-
graphically depicted children.

Last month the Supreme Court
ruled in New York against Ferber that
the compelling State interest in safe-
guarding the physical and psychologi-
cal well-being of minors constitutional-
ly justified the prohibition of nonob-
scene pornography involving children.

I applaud the Supreme Court and
concur that the child pornographer’s
first amendment guarantee of free
speech is not violated when he is pro-
hibited from sexually expoliting a
child.

My interest in, and commitment to
fighting the child pornographer stems
from a series of hearings on the sexual
exploitation of children which began
last November before the Subcommit-
tee on Juvenile Justice. Although it is
clear that Federal efforts to enforce
existing laws have decreased the avail-
ability of child pornography, testimo-
ny at those indicated that the Federal
law is not tough enough to protect the
thousands of our children who contin-
ue to fall victim to pornographers and
exploiters.

Father Bruce Ritter who directs a
runaway house in Times Square testi-
fied that thousands of runaways in
New York City are “recruited, if not
openly abducted, by the organized
child prostitution and pornography in-
dustries which, in New York at least,
are estimated to earn close to $1 bil-
lion each year.”

In contrast figures supplied by the
Department of Justice and the Postal
Service show a low number of Federal
arrests and convictions of child prono-
graphers. From May of 1977 to April
of 1982, 43 persons have been convict-
ed under all available obscenity stat-
utes for distribution of obscene mate-
rial depicting minors. Less than half of
these convictions were for violations of
the laws specifically focusing on child
pornography, which carry penalties
exceeding those imposed by the gener-
al obscenity laws. As of April 29, 1982,
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the 20 persons who were convicted
under these tougher child pornogra-
phy laws had received sentences rang-
ing from a $500 fine with a suspended
sentence to a $25,000 fine with a 20-
year sentence.

Testimony at the subcommittee
hearings offered one key explanation
for the limited Federal success in at-
tacking the child pornography indus-
try—Federal law currently reaches
only distribution of child pornography
for sale. Charles P. Nelson, Assistant
Chief Postal Inspector, Office of
Criminal Investigations for the U.S.
Postal Service testified:

The bulk of the child pornography is non-
commercial. This activity is not in violation
of the Federal child pronography statutes.
These statutes require a commercial trans-
action in connection with the manufacture
or distribution of the material before a vio-
lation exists.

The result of this commercial limita-
tion is far reaching. Dana E. Caro of
the Criminal Investigation Division of
the Federal Bureau of Investigation
testified that:

(Th)he FBI has determined that a clandes-
tine subculture exists in the United States
which is functioning in violation of the
child pornography and sexual exploitation
of children statutes. This culture is involved
in recruiting and transporting minors for
sexual exploitation and investigation has re-
vealed that this culture is very difficult to
penetrate. It has been determined that the
largest percentage of child pornography
available in the United States today was
originally produced for the selfgratification
of the members of this culture and was not
necessarily produced for any commercial
purpose, Pedophiles maintain correspond-
ence and exchange sexual explicit photo-
graphs with other members of this subcul-
ture and often establish contact with each
other through ‘“swinger” type magazines
and newspapers which act as mail forward-
ing services for the readers. FBI investiga-
tions have revealed that commercial photog-
raphers and major distributors pose as
members of this subculture and obtain free
of charge the sexually explicit photographs
of minor children. As a result, many of the
photographs taken for private use and ob-
tained by these commercial photographers
and pornographic distributors subsequently
appear in child pornography magazines
which have wide commercial distribution.
Neither the child posing for the picture or
the original photographer receive any pay-
ment from these commercial photographers
or major distributors. Therefore, the FBI's
effectiveness in combatting child pornog-
raphy and the sexual exploitation of chil-
dren at the grass roots has been seriously
impaired by the pecuniary interest require-
ment contained in title 18, U.S. Code, sec-
tions 2251 and 2252.

The bill T am introducing today re-
flects the testimony of the law en-
forcement community. It makes any
interstate distribution of child pornog-
raphy or any distribution of child por-
nography through the mails a Federal
crime.

My bill also amends the 1977 law to
bring it into accord with the Supreme
Court's July 2, 1982, decision in
Ferber: It makes unlawful the distri-
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bution of any photographs which sex-
ually exploit children under age 186.

Finally, this bill provides for tougher
penalties—fines would increase from
$10,000 to $75,000 for a first offense
and from $15,000 to $150,000 for a
second offense. Given the testimony
we have heard, it is apparent that the
current statutory penalties are insuffi-
cient to take the profit out of child
pornography. The elevated fines I pro-
pose are intended to correct this short-
coming, as well.

Mr. President, I ask unanimous con-
sent that the full text of the bill be
printed in the RECORD.

There being no objection, the bill
was ordered to be printed in the
REcCORD, as follows:

S. 2856

Be it enacted by the Senate and Housing
of Representatives of the United States of
America in Congress assembled, That sec-
tion 2251 of title 18, United States Code, is
amended in subsection (¢c)—

(1) by striking out “$10,000" and inserting
in lieu thereof “$75,000"; and (2) by striking
out “$15,000" and inserting in lieu thereof
“$150,000".

Sec. 2. Section 2252 of title 18, United
States Code is amended—

(1) in subsection (a)(1) by striking out “for
the” through ‘“obscene” and inserting in
lieu thereof “any”’;

(2) in subsection (aX2) by striking out “for
the"” through “obscene” and inserting in
lieu thereof “any”; and

(3) in subsection (b)}A) by striking out
“$10,000" and inserting in lieu thereof
“$75,000""; and (B) by striking out “$15,000"
and inserting in lieu thereof “$150,000".

Sec. 3. Section 2253 of title 18, United
States Code is amended—

(1) in clause (2XE) by striking out “lewd
exhibition” and inserting in lieu hereof “ex-
hibition without literary, a-tistic, scientific
or educational value”; and

(2) in clause (3) by striking out “, for pecu-
niary profit",

THE PRICE OF ACQUIESCENCE
IS TOO HIGH

Mr. BOREN. Mr. President, earlier
this week, the United States and the
People’s Republic of China issued a
communique jointly in their respective
capitals on the matter of the Republic
of China on Taiwan. At the same time,
the President of the United States let
it be known that he was now prepared
to go ahead with the sale of 60 F-5
fighter planes to Taiwan, to be copro-
duced in Taiwan. This is a sale the
President had agreed to in principle
last January, but upon which he had
not acted until this week.

It is clear that last January when he
agreed in principle to the sale, the
President was also in the midst of ne-
gotiations with the P.R.C. over Taiwan
and he knew that the outcome of
those talks were going to require at
least some small gesture to try to satis-
fy the friends of Taiwan when the
joint communique was finalized and
made public.
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The price of acquiescence is too
high, Mr. President, and I, as one Sen-
ator, will not be placated by so cynical
a display of diplomatic doubledealing.

Nowhere does it appear that we held
to a strong bargaining position on
behalf of the 18 million free people of
Taiwan. What did we get in return for
apparently bartering away their secu-
rity? What guarantee did we obtain
for their right to self-determination?
How can we defend such callous treat-
ment of a nation which is one of our
best trading partners and one of the
few that pays its bills with hard cash?
Taiwan has also been our ally in the
Korean conflict and in every other
international and military crisis.

An excellent editorial appeared in
Wednesday's Wall Street Journal enti-
tled “China’s China Card.” It points
out that “it is easy to see what is being
surrendered, hard to see what is being
gained. As Washington edges its policy
further away from Taipei, the world
has new cause to wonder what an alli-
ance with the United States is worth.”

Beyond even those issues, Mr. Presi-
dent, rises the specter contained in an
article on the front page of this morn-
ing’'s Washington Post—namely, that
this joint communique has handed the
Communist leadership in China what
33 years of civil war has not achieved,
the inevitable reunification of Taiwan
and the mainland. Included in this
analysis is the observation of an un-
identified European diplomat that
“Peking can just let time run its
course."”

In 1979, when I first came to this
Chamber, one of the first major issues
we debated was the Taiwan Relations
Act. In fact, the first amendment I of-
fered as a U.S. Senator was to that act.

I remember well the feelings prevail-
ing in the Senate at the time. No one
argued with then President Carter’'s
right to normalize relations with the
People’s Republic. A majority of us,
however, were highly displeased with
the manner and the conditions under
which he proceeded. In particular, we
disputed his abrogation of the mutual
defense treaty between the United
States and Taiwan and his acceptance
of a set of conditions which had been
rejected by other administrations.
There was an additional feeling that
Carter’s rush to judgment was driven
by a strong need to show leadership in
foreign affairs.

The result of all this was the pas-
sage of the Taiwan Relations Act—an
expression of the Congress that we
wished to continue our relationship
with these 30-year-old allies in as
normal a manner as possible under the
circumstances. The Taiwan Relations
Act was also a signal to the rest of the
world that U.S. alliances did mean
something and that the Taiwanese
could be assured that their future se-
curity, resting as it does on U.S. de-
fense arms support, would be upper-
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most in the minds of their friends in
the U.S. Congress.

Almost from the day of its passage,
the implementation of the Taiwan Re-
lations Act has been weighed down by
the foot-dragging of a State Depart-
ment which never agreed with its pro-
visions and an administration that
viewed its very existence as an in-
fringement on the executive branch's
inherent right to conduct foreign
policy.

Time after time, the senior Senator
from Arizona, Mr. GOLDWATER, and
others, inserted into the RECORD exam-
ples of how the Taiwan Relations Act
was being ignored or circumvented and
the trend of eroding away its provi-
sions bit by bit became evident. The
old game was on—Congress cannot
concentrate on anything for long, so if
at first you don't succeed, stall, wait,
vacillate—sooner or later, you can get
what you want little by little.

There was some hope for those of us
who feel commitments are not matters
of convenience. In addition to the te-
nacious pursuit of Senator GoLb-
WATER, there was a new day on the ho-
rizon. Ronald Reagan was on his way
to the White House, campaigning
around the country in large measure
against what he called the weak-kneed
foreign policy which was then emanat-
ing from the Carter administration, a
prime example of which was Jimmy
Carter's abandonment of Taiwan. A
Reagan administration would not be
so callous and ecapricious with our
friends. We were told Communist
China needs us more than we need
them, and on August 25, 1980, candi-
date Reagan told the world he “would
not impose restrictions which are not
required by the Taiwan Relations
Act.”

But the air on Pennsylvania Avenue
is rarefied, Mr. President, probably
due in part to its proximity to Foggy
Bottom. When Senator JoHN GLENN
brought that quote to the attention of
the State Department’s John Hol-
dridge at a meeting of the Foreign Re-
lations Committee recently, Holdridge
made no comment.

In this week's communique and the

accompanying statement, now Presi-
dent Reagan declares his affection and
commitment to Taiwan while saying
the United States—
* * * does not seek to carry out a long-term
policy of arms sales to Taiwan, that its arms
sales to Taiwan will not exceed, either in
qualitative or in quantitative terms, the
level of those supplied in recent years, and
that it intends to reduce gradually its sales
of arms to Taiwan, leading over a period of
time to a final resolution.

None of these limitations and phase-
outs can be found in, nor can they be
squared with, the Taiwan Relations
Act.

The Wall Street Journal editorial
writers wonder what we received in
return, Mr. President, and so do I.
Part 4 of the communique does men-
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tion the Communist Chinese Govern-
ment's “fundamental policy of striving
for peaceful reunification of the moth-
erland.” One is supposed to hope, I
suppose, that the P.R.C. can success-
fully strive to avoid military force on
behalf of the motherland. It is possi-
ble, however, that Taiwan may be a
little nervous on this point faced as
they are with 400,000 troops and
nearly 4,000 aircraft in the southeast
region of Communist China. The reali-
ty Taipei must deal with is that the
biggest single reason they have been
able to deal evenly with Peking—U.S.
defensive support—is fading fast.

I disagree with the President's
action. I believe that once again our
negotiations were driven by expedien-
cy, not prudence, and the only long-
term interests that have been served
are those of the Communist Chinese.

For all these reasons, Mr. President,
I deplore this week’s communique and
urge all my colleagues to review their
diligence in protecting the rights of
our friends on Taiwan as set forth in
the Taiwan Relations Act.

SENATE SCHEDULE

Mr. BAKER. Mr. President, I believe
there is an order that at 11 a.m., the
Senate will resume consideration of
the unfinished business, which is the
debate on the debt limit; is that cor-
rect?

The PRESIDING OFFICER. The
Senator is correct.

Mr. BAKER. Mr. President, for the
benefit of Senators, let me say that I
continue to hope for some sort of a
time agreement that will permit us to
vote on something today. As I indicat-
ed last evening, I hope there is some
possibility that the distinguished Sen-
ator from Oregon (Mr. PACKWOOD),
the distinguished Senator from North
Carolina (Mr. HELMS), and others who
are principally involved in this matter,
will urgently explore that possibility.
We will be on this bill for the remain-
der of this day, and since this is
Thursday, there is a possibility that it
will be a late day, particularly if we
can make some progress on the ques-
tion at hand, that is, the debt limit
and the pending amendments to it.

Mr. President, I anticipate that we
will have from the other body the con-
ference report on the tax bill some-
time today, which, of course, is a privi-
leged matter. If we do receive that
today, it would be my hope that we
could proceed to the consideration of
that tax conference report and dispose
of it, and then resume the debate on
the debt limit bill.

There is a messenger, I believe, seek-
ing entry to the Chamber at this time
from the House of Representatives,
who has, I believe, the conference
report on the supplemental appropria-
tions bill. Senators should know that
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it is not my plan to take up that sup-
plemental conference report today. I
think our platter is full today, as the
minority leader has said so many
times. But I do not think it is possible
for us to take care of the tax confer-
ence report, the supplemental confer-
ence report, and the debt limit during
this day, so I anticipate that the sup-
plemental appropriations conference
report will be dealt with tomorrow as
well as the continuation of the debate
on the debt limit as and if that is nec-
essary.

I continue to hope, Mr. President,
that we can finish these matters, the
debt limit, the amendments to it, the
supplemental conference report, and
the tax conference report and go out
tomorrow evening. There is a recess
resolution on its way here from the
House of Representatives that pro-
vides for a recess tomorrow or Satur-
day. I would warn Senators once again
of the possibility of a Saturday session
or even perhaps next week, although I
think that is a receding prospect if we
get the tax bill, as I anticipate we will,
from the House of Representatives.

Mr. HELMS. Mr. President, will the
Senator yield?

Mr. BAKER. Yes. I yield.

TEMPORARY DEBT LIMIT INCREASE

Mr. HELMS. Mr. President, I thank
the able minority leader.

Let me ask the Chair if I am correct
in my impression that there are now
four amendments that are pending?

The PRESIDING OFFICER. The
Senator from North Carolina is in-
formed that there are five amend-
ments pending including the commit-
tee substitute.

Mr. HELMS. The Chair is obviously
correct, including the committee sub-
stitute, but with relation to the school
prayer and abortion guestion there are
four amendments, two offered by the
Senator from North Carolina, on
which the yeas and nays have been ob-
tained, one offered by the able Sena-
tor from Connecticut (Mr. WEICKER),
and a second-degree amendment by
the able Senator from Montana (Mr.
Bavcus).

Am I correct that the yeas and nays
have been obtained on all four of
these?

The PRESIDING OFFICER. The
Senator is correct.

Mr. HELMS. Am I further correct in
my understanding that if we were to
start voting right now the Baucus
amendment would be first to be con-
sidered?

The PRESIDING OFFICER. The
Senator is correct?

Mr. HELMS. The second will be the
Weicker amendment?

The PRESIDING OFFICER. The
Senator is correct.

Mr. HELMS. The third would be the
Helms abortion amendment?

The PRESIDING OFFICER. The
Senator is correct.
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Mr. HELMS. And the fourth would
be the Helms prayer amendment, so-
called?

The PRESIDING OFFICER. The
Senator is correct.

Mr. HELMS. Let me say to the dis-
tinguished majority leader that I am
ready to vote now.

Mr. BAKER. I thank the Senator.

Mr. President, I wonder if the Sena-
tor from Oregon, the manager of the
bill, and a principal in the debate,
could indicate to me what he thinks
the prospects are that we might have
a vote on one, all, or some kind of com-
posite of these amendmer.ts today?

Mr. PACKWOOD. Mr. President,
one of the difficulties I face is I need
to talk with some of my allies, and I
cannot do that while I am on the
floor. When we go back on the bill, I
have the floor. I am reluctant to give
up the floor if it might jeopardize the
parliamentary situation.

The other side has indicated, some
of them, that they felt shut out; they
have not had a chance to speak. I
would like to explore the possibility of
some agreement, but I would need
some time off. During that time I
would need agreements that there
would be no motions or no votes while
the debate is going on.

Mr. BAKER. Mr. President, now I
inquire of the distinguished Senator
from North Carolina if he would have
any objection to such an agreement,
were it formulated and presented to
the Senate.

Mr. HELMS. I say to the Senator
from Tennessee that all I have done
this entire week is protect my rights
and the interests of the cause I am
representing.

While we are on the subject, let me
say that there have been certain asser-
tions that there was some double-deal-
ing in this matter. I ask the majority
leader right now if I have misled him
even once.

Mr. BAKER. Mr. President, the Sen-
ator has not. I have indicated to him
that, while it is my job to try to pro-
tect the interests of every Senator—
Senators on both sides of this issue—
the Senator from North Carolina has
always been square with me. He has
never misled me. He has indicated no
intention to deceive me, nor has he de-
ceived or misled me. I state for the
REecorp that he has dealt aboveboard
in every respect, and I have no reser-
vations in making that statement.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morn-
ing business is closed.

TEMPORARY INCREASE IN THE
PUBLIC DEBT LIMIT

The PRESIDING OFFICER. The
hour of 11 a.m. having arrived, under
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the order previously entered, the
Senate will now proceed to the consid-
eration of House Joint Resolution 520,
which will be stated by title.

The legislative clerk read as follows:

A joint resolution (H.J. Res. 520) to pro-
vide for a temporary increase in the public
debt limit.

The Senate resumed consideration
of the joint resolution.

Mr. BAKER. Mr. President, a parlia-
mentary inguiry. Does the order pro-
vide that the Senator from Oregon be
recognized as we resume debate on
this measure?

The PRESIDING OFFICER. It
does.

Mr. BAKER. Will the Chair please
recognize the Senator?

The PRESIDING OFFICER. The
Senator from Oregon is recognized.

Mr. BAKER. Mr. President, I ask
unanimous consent that the Senator
from Oregon may yield to me without
losing his right to the floor and with-
out his statements prior to or after
this interruption appearing as a
second speech under the rules.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BAKER. Mr. President, will the
Senator yield to me under those condi-
tions?

Mr. PACKEWOOD. I yield.

Mr. BAKER. Mr. President, it seems
to me that there is the possibility, at
least, of working out something. I
think the requirement of the Senator
from Oregon, that he needs time to
check with his conferees and allies, is
reasonable.

I suggest, then, that we debate this
matter for the next few minutes, while
I explore the most reasonable time for
the Senate to recess briefly.

I have in mind at this time—so that
those who may be listening in their of-
fices may hear and know what I am
contemplating—that we recess from 12
until 1:30. That would accommodate, I
think, the needs of some other Sena-
tors, and it would give the Senator
from Oregon and the Senator from
North Carolina time to check with
their respective partisans and perhaps
to bring us closer to an agreement.

First, I ask the Senator from Oregon
whether that would be suitable for his
purposes.

Mr. PACKWOOD. Yes—if we recess
at 12 noon and I have the floor when
we return from the recess.

Mr. BAKER. Yes. I include that in
the request.

I ask the Senator from North Caroli-
na if that would be agreeable to him.

Mr. HELMS. Mr. President, there is
no problem at all. As I have said re-
peatedly, let us vote. The forces on my
side—if indeed there are any forces—
are not holding up this matter. We
have not even been allowed to have
the floor, except when I had to use
some unusual circumstances to modify
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my own amendment yesterday. I was
forbidden to do that by my friend.

So I say to both Senator PAckwoobp
and the distinguished majority leader
that I want to accommodate the
Senate in any way possible, and I
think we should go ahead and vote in
the order that the amendments ap-
peared, under the Senate rules.

Mr. BAKER. I thank the Senator.

I see the distinguished minority
leader on the floor. I would have con-
sulted him in advance on this subject,
but I believe he may have been testify-
ing before a committee and could not
be present at the time.

I am not sure whether he heard the
nature of the request I am perpared to
make—that is, at 12 noon we recess for
an hour and a half, until 1:30, p.m., so
that Senator Packwoop and Senator
HeLms could explore the possibility of
an agreement on some formulation on
which we could vote, with the under-
standing that when we resume debate,
the Senator from Oregon would once
more be recognized.

Mr. President, I will put a request,
now that I have had a moment to con-
sult informally with the minority
leader.

Still under the unanimous-consent
request which was granted, that the
Senator from Oregon will not lose his
right to the floor, nor will the inter-
ruption create a second speech, I ask
unanimous consent that at 12:15 p.m.
today, the Senate stand in recess until
" 2 p.m,; that at 2 p.m., the Senate
resume consideration of the pending
business, the debt limit; that at that
time, the Senator from Oregon, who
presently has the floor, will be re-
recognized, to proceed with his debate,
without it being charged as a second
speech.

The PRESIDING OFFICER (Mr.
Anprews). Without objection, it is so
ordered.

Mr. BAKER. Mr. President, we now
need some time for a variety of other
reasons, for the transaction of routine
morning business. In a moment, I will
yield the floor, and I thank the Sena-
tor for yielding.

I am a firm and staunch believer in
looking forward instead of backward,
so what I am about to say is not meant
to engage in a further analysis of how
we reached the point we are at now,
but I should like to say one thing for
the RECORD.

Neither side, in my view, has misled
me. Both sides have treated fairly with
me, and I am grateful for that.

Yesterday what we had, in the par-
lance of the basketball world, was a
tipoff. We had a free ball and threw it
in the air to see who would be recog-
nized. The distinguished President pro
tempore was in the chair, and he rec-
ognized the Senator from North Caro-
lina. I will not engage in that debate,
except to say that no unanimous-con-
sent agreement was violated.
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There was a previous agreement, on
the prior day, that the Senator from
Oregon would be recognized. I re-
cessed the Senate on the previous
evening because we appeared to be sty-
mied as to how to proceed next, with
the understanding that we would
resume consideration of that bill, that
we would throw the ball up in the air
and see how it came down.

So, Mr. President, all I want to say
was that, so far as I am concerned, I
do not feel misled in any respect. I
have seen reports that one side or the
other has taken advantage of the
Senate or of me, and I wish to say that
that is not my understanding of the
situation.

Mr. PACKWOOD. May I ask a ques-
tion?

Do I correctly understand, however,
that under the normal precedents of
the Senate, after the recognition of
the leaders, it is usual for the manager
of the bill to be recognized?

Mr. BAKER. Yes, Mr. President,
that is the precedent of the Senate.
The Chair ruled that the precedent
applied in the case of simultaneous ef-
forts by Senators to gain recognition;
and as I understood the Chair, he
ruled that the recognition effort was
not simultaneous. That is not a matter
I would care to judge, because I was
not in the Chair, which is one of my
many blessings.

ROUTINE MORNING BUSINESS

Mr. BAKER. Mr. President, I ask
unanimous consent that there now be
a brief period for the transaction of
routine morning business, not to
extend past 11:30 a.m., in which Sena-
tors may speak for not more than 15
minutes each.

The PRESIDING OFFICER. Is
there objection?

Mr. BAKER. That is not the end of
the request.

I also ask unanimous consent that
the interruption in this debate not be
counted as a second speech to the Sen-
ator from Oregon and that after we
resume debate on this measure, he
once again be recognized.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BAKER. I thank the Chair.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I thank the majority leader and
the distinguished Senator from
Oregon.

NATIONAL SUDDEN INFANT
DEATH AWARENESS WEEK

Mr. DURENBERGER. Mr. Presi-
dent, I send a joint resolution to the
desk and ask for its immediate consid-
eration.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, will the Chair have the clerk
state the title of the joint resolution
first?
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The PRESIDING OFFICER. The
joint resolution will be stated by title.

The legislative clerk read as follows:

A joint resolution (S.J. Res. 233) to pro-
vide for the designation of the week begin-
ning October 1, 1982, as ‘“National Sudden
Infant Death Syndrome Awareness Week."”

Mr. ROBERT C. BYRD. Mr. Presi-
dent, there is no objection to the im-
mediate consideration of the resolu-
tion.

The PRESIDING OFFICER. With-
out objection, the Senate will proceed
to its immediate consideration and
without objection the joint resolution
will be considered to have been read
the second time at length.

The joint resolution is introduced by
Mr. DURENBERGER, for himself and
Senators ABDNOR, Baucus, BURDICK,
CocHRAN, CRANSTON, DANFORTH, DOLE,
Forp, HarcH, HAYAKAwA, HEINZ, HoOL-
LINGS, JACKSON, KASSEBAUM, LEAHY,
LeEviN, LUGAR, MATHIAS, MCcCLURE,
METZENBAUM, MURKOWSKI, PACKWOOD,
QUAYLE, SARBANES, WEICKER, ZORIN-
SKY, GorTON, KENNEDY, PROXMIRE,
CHAFEE, D’'AmaTo, and ROBERT C.
BYRD.

Mr. DURENBERGER. Mr. Presi-
dent, I thank the minority leader and
I thank the Chair.

Mr. President, each day, some 20 in-
fants in the United States succumb
while asleep to the sudden infant
death syndrome, which is commonly
called SIDS. Before it was called SIDS
it was known to many as crib death.
There is no warning and no reason to
expect that any particular baby will
die. But 7,000 of them do die each year
in this country—7,000 apparently
normal and healthy infants between
the ages of 1 week and 1 year.

Little is known about his mysterious
syndrome. It appears to be as old as re-
corded history, and it strikes every
ethnic group, every social class, every
economic stratum, every region of the
world.

The death of any child is a senseless
tragedy which can totally disrupt the
lives of parents and siblings. But a
SIDS death or crib death often results
in unique and particularly traumatic
problems for the families of victims.
Because SIDS is not well understood
and because it is not well known
among the general public, the families
of SIDS victims can often find them-
selves suspected of child abuse or child
neglect. Even when an autopsy results
in a formal finding of SIDS as the
cause of death, friends, neighbors, and
relatives often remain confused and
parents often suffer from feelings of
guilt. This added anguish can be
helped with counseling where needed,
but it can be avoided if more people
are aware of SIDS in the first place, It
was for this reason that Congress
passed legislation in 1974 to provide
for counseling projects and medical
protocols in SIDS cases.
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But SIDS cuts a wider swath. Be-
cause it is not well understood, it can
cause panic among parents of any
young children. Recently, for example,
a brief news item concerning a possible
link between SIDS and certain innocu-
lations—a link which was disproved—
caused many parents to insist that
their children not be innoculated.
More horrifying, a number of unscru-
pulous people have been known to
capitalize on the ignorance about
SIDS to peddle quackery.

Substantial progress has been made
in the investigation of SIDS in the
past few years. It is possible that we
may soon be able to identify infants
who appear particularly susceptible to
this pernicious killer. Once identified,
they can be closely monitored so that
resuscitation is undertaken as soon as
needed. But diagnosis and prevention
remain only distant goals, and re-
search must be supported with contri-
butions.

In other words, there is a clear need
for more awareness of the sudden
infant death syndrome. A greater
awareness by the public can help the
parents of victims to avoid added an-
guish. Just as important, it can pre-
vent panic among other parents. Final-
ly, it can stimulate the contributions
needed for further research.

Mr. President, for the last 10 years, I
have known Dr. Ralph Franciosi, a
young pathologist up in Minneapolis.
He has dedicated his life at the Chil-
dren’s Health Center in Minneapolis
to the study of SIDS, and to trying to
spread knowledge, information, and a
greater awareness among the public.
But it was not until I received a phone
call about 5 o'clock in the morning
very early this spring from one of my
legislative assistants who said only,
“Something terrible has happened.
Our baby is dead,” that I felt as a U.S.
Senator that I had to take it upon
myself to inform my colleagues about
their obligations to spread the word
and increase the awareness of sudden
infant death syndrome.

This resolution is only part of that
process. What we and others do with
this resolution from here on out is
what will help other parents to avoid
the problems experienced every year
by 7,000 parents in this country.

That is why I have introduced this
resolution designating the first week
of October as National SIDS Aware-
ness Week. It is why so many other
Senators, more than 30, have cospon-
sored this resolution.

The breadth of support indicates
just how serious the problem of
sudden infant death syndrome is and
how willing people are to work for its
solution.
® Mr. QUAYLE. Mr. President, I rise
to join my colleague, Mr. DUREN-
BERGER, as he introduces this resolu-
tion to declare the week of October 1,

89-058 O-86-38 (Pt. 16)

CONGRESSIONAL RECORD—SENATE

1982, as ‘“National Sudden Infant
Death Awareness Week."”

Twenty times a day in this country a
lifeless infant is found. These babies
are normal, healthy infants that are
found dead in their cribs by their fam-
ilies. One cannot imagine the grief and
heartache these crib deaths bring into
a family, nor the guilt or the prosecu-
tion.

Because these crib deaths are not
well known, many families of sudden
infant death victims are suspected of
child abuse. In one case, three siblings
were removed from the grieving par-
ents by child protection authorities
within hours of the death of the new
baby. With more public awareness,
these needless tragedies can be avoid-
ed.

1 support this resolution because it
will bring public attention not only to
the problem, but to the progress that
is being made, particularly in the de-
velopment of monitoring for suscepti-
ble children. Infants who have hsd
near misses can be monitored through
their first year of life, when the
danger of another episode appears to
subside.

I commend the Senator from Minne-
sota for his interest in this problem,
and join him in support of this resolu-
tion.

Mr. DURENBERGER. Mr. Presi-
dent, I move the adoption of this reso-
lution.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, will the Senator yield?

Mr. DURENBERGER. I yield.

Mr. ROBERT C. BYRD. I congratu-
late the Senator for his introduction
of the joint resolution, and I wonder if
I might be named as a cosponsor?

The PRESIDING OFFICER. With-
out objection, the Senator from West
Virginia is added as a cosponsor.

If there are no amendments, the
question is on the engrossment and
third reading of the joint resolution.

The joint resolution was ordered to
be engrossed for a third reading; was
read the third time, and passed.

The preamble was agreed to.

The joint resolution (Senate Joint
Resolution 233), together with its pre-
amble, is as follows:

S. J. REs. 233
To provide for the designation of the week
beginning October 1, 1982, as “National

Sudden Infant Death Syndrome Aware-

ness Week.”

Resolved by the Senate and House of Rep-
resentatives of the United States of America
in Congress assembled,

Whereas Sudden Infant Death Syndrome
is a recognized disease entity which kills at
least 7,000 infants per annum in the United
States;

Whereas the victims of Sudden Infant
Death Syndrome are babies who appear
healthy but who nonetheless die without
warning while asleep;

Whereas Sudden Infant Death Syndrome
knows no boundaries of race, ethnic group,
region, class or country;
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Whereas Sudden Infant Death Syndrome
is the leading Kkiller of infants between the
age of one week and one year;

Whereas Sudden Infant Death Syndrome
annually kills more infants than cystic fi-
brosis, cancer, heart disease and child abuse
combined;

Whereas research is underway throughout
the world to identify the causes and process
of this syndrome and to treat infants who
can be identified as potential victims;

Whereas the parents and siblings of
Sudden Infant Death Syndrome victims
often suffer added anguish because many
people are unaware of the existence of the
pernicious killer; and

Whereas an increase in the national
awareness of the problem of Sudden Infant
Death Syndrome may ease the burden of
the families of victims and may stimulate
interest in increased research for the causes
and the cure of Sudden Infant Death Syn-
drome: Now, therefore be it

Resolved by the Senate and the House of
Representatives of the United States of
America in Congress assembled, That the
week beginning October 1, 1982, is designat-
ed as “National Sudden Infant Death Syn-
drome Awareness Week,"” and the President
is authorized and requested to issue a proc-
lamation calling upon the people of the
United States to observe that week with ap-
propriate activities.

Mr. DURENBERGER. Mr. Presi-
dent, I move to reconsider the vote by
which the joint resolution was passed.

Mr. ROBERT C. BYRD. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

THE CALENDAR

Mr. BAKER. Mr. President, I have a
number of items that are cleared for
action by unanimous consent on this
side. May I inquire of the minority
leader if he is in position to proceed on
items that I believe have been brought
to his attention?

Mr. ROBERT C. BYRD. Yes.

Mr. BAKER. I thank the Chair.

FEDERAL COMMUNICATIONS
ACT AMENDMENTS—CONFER-
ENCE REPORT

Mr. BAKER. Mr. President, I submit
a report of the committee of confer-
ence on H.R. 3239 and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The
report will be stated.

The legislative clerk read as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
3239) to amend the Communications Act of
1934 to authorize appropriations for the ad-
ministration of such Act, and for other pur-
poses, having met, after full and free confer-
ence, have agreed to recommend and do rec-
ommend to their respective Houses this
report, signed by all of the conferees.

The PRESIDING OFFICER. With-
out objection, the Senate will proceed
to the consideration of the conference
report.
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(The conference report is printed in
the House proceedings of the RECORD
of today, August 19, 1982.)

Mr. GOLDWATER. Mr. President, 1
rise in support of the conference
report on H.R. 3239, a bill that con-
tains amendments to the Communica-
tions Act of 1934 to facilitate the pro-
vision of amateur radio and private
land mobile radio services. I first pro-
posed similar provisions to the Senate
in 1979. That year, along with Sena-
tors ScEMITT, PRESSLER, and STEVENS, I
introduced S. 622, the “Telecommuni-
cations Competition and Deregulation
Act of 1979.” No action was taken on
that bill. On April 8, 1981, I introduced
S. 929, a more far-reaching bill to im-
prove the administration of these com-
munications services. S. 929 was co-
sponsored by Senators PACKWOOD,
ScuHMITT, PRESSLER, STEVENS, CANNON,
HorrLings, and INouvE. The Committee
on Commerce, Science, and Transpor-
tation reported that bill with amend-
ments on September 18, 1982 and it
passed the Senate on September 25,
1981.

Mr. President, I have been contin-
ually frustrated by the failure of many
in Congress to appreciate the impor-
tant role that ham operators and pri-
vate land radio users have in our na-
tional communications system. With
the passage of H.R. 3239, I hope we
have finally overcome this failure to
grasp the importance of these services.

The contributions of the over
400,000 amateur radio operators na-
tionwide to the welfare and safety of
the United States, through the fur-

nishing of public service communica-

tions, emergency communications,
technical self-training, self-regulation
and advancement of the modern radio
and television arts are too well docu-
mented to reqguire elaboration. None-
theless, threats to the continuation of
amateur radio’s unblemished record of
service to the public exist from a
number of sources, including govern-
mental fiscal restraints, unintentional
statutory restraints and problems aris-
ing from interference to home enter-
tainment equipment through no fault
of the amateur radio station. These
problems can be easily solved at essen-
tially no cost, and in most cases, the
apparent solutions are actually cost-
saving measures. Despite the simplici-
ty and cost-saving aspects of these so-
lutions, however, the need for them
remains acute.

Amateur radio constitutes one of the
best educational opportunities for
America’s youth and one of the most
worthwhile pastimes for its elderly.
The unavailability of Federal funds to
administer this service need not and
should not be permitted to preclude
amateur radio involvement for the
young or the elderly. Amateurs must
be permitted, through voluntary ef-
forts supervised by the FCC, to supply
the services, including examinations,
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to those who would benefit from
them, as funds are not available to
supply these services any longer. In
that regard, the FCC must insure that
there are no conflicts of interest in the
preparation and administration of
amateur examinations and that no one
is treated unfairly.

Judicial construction of statutory
limitations have bound the hands of
amateurs who would work together to
identify intruders into the frequency
bands used for amateur radio public
service communications. It is impera-
tive that amateurs be unfettered in
their efforts to continue the coopera-
tive self-regulation that has impressed
regulatory authorities since the dawn
of radio.

The problem of interference to tele-
vision and other home entertainment
equipment from transmitting equip-
ment has plagued our citizens for
years. Complaints are increasing at an
exponential rate. This is not because
of the transmitting equipment, but be-
cause of the need to incorporate inex-
pensive filtering mechanisms in home
entertainment equipment. The need
for better design now in such home en-
tertainment equipment is critical to
stem the tide of electromagnetic in-
compatibility now throughout our at-
mosphere and creating disputes among
neighbors. The millions of purchasers
of television and radio receivers and
other electronic devices each year de-
serve and need protection from inter-
ference.

In addition, this bill contains a pro-
vision which will enable the FCC to
eliminate licensing of citizens band
radio (CB) and radio control (RC)
services. The major purpose of this
provision is to give the FCC the option
of relaxing or virtually eliminating its
regulation of operators in the RC and
CB services. With respect to CB, li-
censes are available to virtually
anyone who makes such a request.
These licenses do not grant any special
spectrum privileges, meaning that all
CB licenses may use any of the 40
channels allocated to that service.
These same considerations apply to
the RC service. I believe this is a nec-
essary step, and one which will result
in significant savings to everyone con-
cerned.

Mr. President, I also want to empha-
size the importance of private land
mobile services to the Nation. These
services are rapidly becoming an im-
portant tool for small businesses to
use in operating more efficiently. Also,
police, fire, emergency rescue services
and other governmental services are
heavy users of land mobile radio, as
are the railroads and motor carriers.
Public utilities depend upon land
mobile radio to promptly restore utili-
ty service to the public. Other uses in-
clude heavy construction, fuel oil de-
livery, manufacturing, the petroleum
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industry, and the forest products in-
dustry.

At a time of governmental belt-tight-
ening at all levels, this bill is timely. It
provides a means of cutting costs,
eliminating problems which have
plagued a most worthy public service-
oriented avocation, and yet actually
permits an increase in the availability
of services to amateur radio, the most
self-regulated radio service in the
United States. In an electronic age, it
is eritical to nurture an interest in
technical experimentation and devel-
opment. Amateur radio inherently fos-
ters such an interest. This bill is neces-
sary to insure continued growth of the
service and its continued effectiveness
as a source of public service involve-
ment.

Mr. President, the amateur radio
and land mobile provisions in this bill
are far too important to allow them to
not be enacted this year. The time for
action is now and I therefore endorse
this bill.

The PRESIDING OFFICER. The
guestion is on agreeing to the confer-
ence report.

The conference report was agreed to.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
conference report was agreed to.

Mr. ROBERT C. BYRD. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

BOUNDARY OF CRATER LAKE
NATIONAL PARK

Mr. BAKER. Mr. President, I ask
that the Chair lay before the Senate a
message from the House of Represent-
atives on S. 1119.

The PRESIDING OFFICER laid
before the Senate the following mes-
sage from the House of Representa-
tives:

Resolved, That the bill from the Senate
(S. 1119) entitled “An Act to correct the
boundary of Crater Lake National Park in
the State of Oregon, and for other pur-
poses”, do pass with the following amend-
ment:

Strike out all after the enacting clause,
and insert: That (a) the first section of the
Act entitled, “An Act reserving from the
public lands in the State of Oregon, as a
public park for the benefit of the people of
the United States, and for the protection
and preservation of the game, fish, timber,
and all other natural objects therein, a tract
of land herein described, nd so forth", ap-
proved May 22, 1902 (32 Stat. 202), as
amended, is further amended by revising
the second sentence thereof to read as fol-
lows: “The boundary of the park shall en-
compass the lands, waters, and interests
therein within the area generally depicted
on the map entitled, ‘Crater Lake National
Park, Oregon’, numbered 106-80-001-A, and
dated March 1981, which shall be on file
and available for public inspection in the
office of the National Park Service, Depart-
ment of the Interior.”.
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(b) Lands, water, and interests therein ex-
cluded from the boundary of Crater Lake
National Park by subsection (a) are hereby
made a part of the Rogue River National
Forest, and the boundary of such national
forest is revised accordingly.

() The Secretary of the Interior is au-
thorized and directed to promptly instigate
studies and investigations as to the status
and trends of change of the water quality of
Crater Lake, and to immediately implement
such actions as may be necessary to assure
the retention of the lake's natural pristine
water quality. Within two years of the effec-
tive date of this provision, and biennially
thereafter for a period of ten years, the Sec-
retary shall report the results of such stud-
ies and investigations, and any implementa-
tion actions instigated, to the appropriate
committees of the Congress.

SEc. 2. (a) In accordance with section 3(c)
of the Wilderness Act (78 Stat. 890, 892; 16
U.S.C. 1132(¢)), certain lands in the Cum-
berland Island National Seashore, Georgia,
which comprise about eight thousand eight
hundred and forty acres, and which are de-
picted on the map entitled “Wilderness
Plan, Cumberland Island National Seashore,
Georgia”, dated November 1981, and num-
bered 640-20038E, are hereby designated as
wilderness and therefor, as components of
the National Wilderness Preservation
System. Certain other lands in the Sea-
shore, which comprise about eleven thou-
sand seven hundred and eighteen acres, and
which are designated on such map as “Po-
tential Wilderness", are, effective upon pub-
lication in the Federal Register of a notice
by the Secretary of the Interior that all
uses thereon prohibited by the Wilderness
Act have ceased, designated wilderness.
Such notice shall be published with respect
to any tract within such eleven thousand
seven hundred and eighteen acre area after
the Secretary has determined that such
uses have ceased on that tract. The map and
a description of the boundaries of the areas
designated by this section as wilderness
shall be on file and available for public in-
spection in the office of the Director of the
National Park Service, Department of the
Interior, and in the office of the Superin-
tendent of the Cumberland Island National
Seashore.

(b) Within six months after the enact-
ment of this Act, a map and a description of
the boundaries of the Cumberland Island
Wilderness shall be filed with the Energy
and Natural Resources Committee of the
United States Senate and with the Interior
and Insular Affairs Committee of the
United States House of Representatives.
Such map and description shall have the
same force and effect as if included in this
Act, except that correction of clerical and
typographical errors in such map and de-
scription may be made.

(c) The wilderness area designated by this
section shall be known as the Cumberland
Island Wilderness. Subject to valid existing
rights, the wilderness area shall be adminis-
tered by the Secretary of the Interior in ac-
cordance with the applicable provisions of
the Wilderness Act governing areas desig-
nated by that Act as wilderness areas,
except that any reference in such provisions
to the effective date of the Wilderness Act
shall be deemed to be a reference to the ef-
fective date of this Act, and where appropri-
ate, any reference in that Act to the Secre-
tary of Agriculture shall be deemed to be a
reference to the Secretary of the Interior.

Mr. MATTINGLY. Mr. President, it
is with great pride that I rise to sup-
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port S. 1119, which contains a provi-
sion establishing portions of Cumber-
land Island, Ga., as a wilderness area.
Some sections of the island are being
designated as potential wilderness and
will remain so long as there are re-
tained rights owners.

Cumberland Island is one of the
many barrier islands along the south-
ern Atlantic coast. Unlike so many of
the islands, however, it is unspoiled by
commercial development.

There are almost 20 miles of beauti-
ful, untouched beaches. There are
marshes, freshwater ponds, creeks,
and forests that provide natural habi-
tats for a host of plants and animals.

I cannot adequately describe the
beauty of the island here on the
Senate floor. Magazines such as Na-
tional Geographic have attempted to
capture the island in words and pic-
tures. But none of these prepare the
visitor for the full impact of Cumber-
land. It is a unique experience and I
urge all Senators to one day visit this
natural wonder.

The legislation before you today is
the end product of more than 10 years
of work. In 1972 Congress established
the Cumberland Island National Sea-
shore. Since that time, the Interior
Department and the State of Georgia
have acted to purchase much of the
island.

The legislation will insure that the
public will always have an unspoiled,
natural Cumberland to visit. The pro-
visions of the bill have been worked
out carefully between private land-
owners, the Park Service, the State of
Georgia, and other concerned groups.
All deserve creidit for the many days
of hard work that went into passing
the bill.

The legislation has already passed
the House, where it was attached by
Congressman Bo GiNN of Georgia to
the Crater Lake bill sponsored by Sen-
ator HatrFieLp. I would especially like
to thank Senator HaTtrieLD for his pa-
tience in this matter, as he watched
the Georgia amendment slow down
passage of his bill.

I was joined by our distinguished
senior Senator from Georgia, Sam
NUNN, in introducing S. 2569. That bill
was the Senate’s vehicle for hearings
and committee approval. This ena-
bling bill, S. 2569, retained the Cum-
berland Island language that is in the
bill, S. 1119, before you today. I am
deeply indebted to my distinguished
colleagues Senator WarrLor, Senator
McCLUuRE, and Senator Jackson for
the expeditious way in which they
handled the hearings and the markup
on this companion bill.

And so, Mr. Presdient, I commend
this bill to the Senate as one that is
supported by all parties and will result
in the protection of one of my State’s
and this Nation's treasures.

Mr. NUNN. Mr. President, today the
Senate marks a significant achieve-
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ment in the protection of one of the
most outstanding natural areas re-
maining on our eastern seaboard by
passing S. 1119 which designates the
majority of the Cumberland Island
National Seashore as a wilderness
area.

My family and I camped on Cumber-
land Island during this past Easter,
and I can personally attest to this is-
land’s beauty and tranquility. Cumber-
land Island is the largest and south-
ern-most of Georgia's barrier island
system. On Cumberland’s eastern edge
are waves of the Atlantic Ocean, a ma-
jestic white sandy beach that
stretches for 16 miles with both shift-
ing and stable sand dunes, some of
which rise to a height of over 50 feet.
West of and behind the dunes is the
maritime forest of live oaks, pines,
magnolias, hollys, palmettos, and
Spanish-moss. Ribbons of tidal creeks
slice through this deep forest and are
home to waterfowl and alligators.
West of the maritime forest is the salt
marsh and the Atlantic Intercoastal
Waterway.

In 1972, Cumberland Island was es-
tablished as a National Seashore in
order to preserve the scenic, scientific,
and historical values of this unique
land. Of the 36,878 acres within the
national seashore area, the legislation
which we are enacting today desig-
nates 8,840 acres as wilderness and an
additional 11,718 acres as potential
wilderness. This acreage comprises the
mostly natural area of the northern
half of Cumberland Island.

Passage of this legislation by the
U.S. Senate guarantees the availability
of experiences found nowhere else in
the world. This legislation will assure
that people seeking a natural wilder-
ness experience will have an opportu-
nity to see representative examples of
all of the island’s ecosystems under
conditions almost identical to those
discovered by the island’s first inhabit-
ants.

The existence within this wilderness
area of a number of privately owned
life estates, and of retained rights to
vehicular access along the primitive
island roads, presents a unique man-
agement challenge. Until these rights
expire or are teminated, the National
Park Service also will be permitted to
use the existing access ways for emer-
gency purposes, for essential law en-
forcement, and for administrative pur-
poses necessary to meet minimum re-
quirements for the administration of
these areas as wilderness. The ulti-
mate goal in the Cumberland Island
wilderness plan is to phase out activi-
ties or uses which are nonconforming
to wilderness as soon as it is practica-
ble to do so, and these vehicular access
uses—by both private residents and
the National Park Service—are to be
considered special and limited. Such
uses which presently exist should not
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be considered or allowed to become
traditional or ‘“established,” as such
term is used in the Wilderness Act.

At the same time, this legislation as-
sures the availability of other exam-
ples of the same ecosystems to those
people who are not seeking a wilder-
ness experience by leasing the south-
ern half of the island under nonwilder-
ness management.

Mr. President, this bill represents
the culmination of a long and deliber-
ate effort by a great many people over
a period of nearly 10 years to develop
an appropriate wilderness plan for
Cumberland Island. It represents the
input of thousands of citizens, virtual-
ly all of the national conservation or-
ganizations, the National Park Service
and the State of Georgia.

This work has been shepherded by
my colleague in the House of Repre-
sentatives, Congressman Bo GINN, and
by individuals representing each of
the major conservation organizations
in my State.

I am pleased to join my colleague
Senator MaTTINGLY and these dedicat-
ed individuals in this effort to preserve
for the enjoyment of future genera-
tions of Americans this remarkable
part of our rich environmental herit-
age.
® Mr. McCLURE. Mr. President, for
purposes of the legislative history on
S. 1119, I would like to clarify that sec-
tion 2 of S. 1119 is identical to the text
of S. 2569, a bill to declare certain
lands in the Cumberland Island Na-
tional Seashore, Ga., as wilderness, or-
dered reported by the Committee on
Energy and Natural Resources on
August 13, 1982. The report to accom-
pany S. 2569 (S. Rept. No. 97-531) pro-
vides the legislative history of the
Senate for section 2 of S. 1119. The
section-by-section analysis included in
that report is particularly important
and for ease of reference I quote it
here in full:

Subsection (a) would designate certain
lands as wilderness and potential wilderness
additions at Cumberland Island National
Seashore, Georgia. About 8,840 acres would
be designated wilderness and about 11,718
acres would be designated potential wilder-
ness. Most of the potential wilderness is in-
tertidal area owned by the State of Georgia.
The bill provides for public notification of
future wilderness boundary changes and for
making maps available to the public.

Subsection (b) provides that a map and a
description of the wilderness boundaries be
filed with the authorizing committees of the
Congress within six months of the date of
enactment.

Subsection (¢) designates the wilderness
as the “Cumberland Island Wilderness” and
provides that the area be administered in
accordance with the relevant provisions of
the Wilderness Act.

Since so many of the other barrier islands
of the Atlantic Ocean along the eastern sea-
board of the United States are in various
stages of development, it is most appropri-
ate that the majority of the lands of the
Seashore be retained in, and restored to the
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maximum degree possible, to their natural
state.

The Committee supports the compatibil-
ity and reinforcement which wilderness des-
ignation provides in assuring that the dy-
namic natural forces at play on the wilder-
ness-designated portions of Cumberland
Island National Seashore will continue basi-
cally unfettered by activities of man.

Some present human activities and struc-
tures and evidence of past activities remain
on the landscape, but will phase out in time.
The Committee notes some complexities in-
troduced into the wilderness designation
action by virtue of: (1) the implications of
the retained rights (including vehicle use)
granted to former landowners; (2) the need
to restore, maintain and provide public
access to the historical values of the Plum
Orchard mansion bounded by the proposed
wilderness; (3) the geologically unstable in-
tertidal zones proposed as potential wilder-
ness additions and (4) existing non-conform-
ing uses of the intertidal areas and related
channels. The legally retained private rights
which exist shall not be adversely affected
by the designation of wilderness or potential
wilderness. The Committee does express its
desire, however, that insofar as possible as
practicable, all such rights, as well as the
management activities of the National Park
Service, be exercised in a manner as compat-
ible as possible with the wilderness and po-
tential wilderness addition designations.

To the extent it can legally do so, the Na-
tional Park Service is expected to manage
the potential wilderness areas as wilderness,
according to the provisions of the Wilder-
ness Act of 1964. Although portion’s of the
island’s existing primitive roads are included
within the designated wilderness and poten-
tial wilderness areas, the Committee intends
that while these access ways continue to
exist for honoring retained private rights,
the National Park Service may utilize these
access ways for emergency purposes. The
Committee intends that the National Park
Service shall be permitted to respond in an
adequate manner to any emergency that
might occur within the designated wilder-
ness or potential wilderness. Until all pri-
vate rights expire or are terminated, Nation-
al Park Service access within the designated
wilderness or potential wilderness also will
be permitted for essential law enforcement,
and for administrative purposes necessary
to meet minimum requirements for the ad-
ministration of this area. The Committee in-
tends that, wherever feasible, the use of
non-motorized conveyance is preferred to
the use of motorized conveyance. The Com-
mittee notes that nothing in the bill shall
affect retained right agreements previously
negotiated by the Government, nor shall
the bill prejudice the standing of current
private landowners in the negotiation of re-
tained right agreements as part of future
land sales, nor the renewal of special use
permits in accordance with the established
practices of the National Park Service.

The Plum Orchard mansion and grounds
have been excluded from designation as wil-
derness or potential wilderness, That por-
tion of Grand Avenue from Plum Orchard
mansion to the southernmost wilderness
boundary is designated as potential wilder-
ness, and any part of it is intended to
change to wilderness classification at such
time that all retained rights for use of such
road segments expire.

The Committee recognizes the need for
access to Plum Orchard for purposes of
public visitation and National Park Service
restoration, rehabilitation and maintenance
activities.
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The National Park Service may provide
access via the potential wilderness segment
of Grand Avenue. The Committee does not
intend that any motorized vehicle use of
Grand Avenue should become a traditional
or “established” use, as such term is used in
the Wilderness Act, and all such motorized
use shall be discontinued no later than the
expiration of the last private, retained right
to use any segment of the road. The Com-
mittee desires to be kept advised of the de-
velopment of plans for access to Plum Or-
chard, and desires to be informed in writing
of new access plans before they are imple-
mented.

Existing utility lines may continue to be
maintained by the minimum practical tools
so long as the retained rights which require
their existence remain. The Committee in-
tends that the National Park Service be re-
sponsible for determining what constitutes
the minimum practical tool(s) each time a
maintenance activity is proposed.

Such tool(s) may include motorized vehi-
cles and mechanical equipment if the Na-
tional Park Service determines that the use
of such tool(s) are (is) essential to repair
and maintenance of the existing utility
lines.

It is the intent of the Committee to allow
for the continuation of the operation and
maintenance of necessary navigation aids,
dredging ranges and survey markers includ-
ing those intended to assure proper align-
ments for the maintenance and use of the
Kings Bay navigation channel. The agency
responsible for these aids should consult
with the National Park Service prior to
taking actions other than routine mainte-
nance within the wilderness and potential
wilderness additions areas established by
this Act.

The intertidal lands (those lands between
mean high and mean low tides) within the
boundary of the Seashore located north of
Greyfield on the western side and north of
Stafford Beach on the eastern side are des-
ignated as potential wilderness. These lands
shall be classified as wilderness at such later
time as title may be granted to the United
States acting through the National Park
Service. Since the channels, navigable by
small craft, are not included within the wil-
derness or the potential wilderness addi-
tions, the existing uses of these channels for
waterborne access or fishing shall not be af-
fected or diminished. The Committee recog-
nizes that these intertidal areas are unsta-
ble and subject to changes due to the tide
and storm. Accordingly, the Committee
feels that the wilderness map that is finally
developed by the National Park Service
should clearly set forth in writing the Com-
mittee's intent, as described in this para-
graph, so as to preclude the need to publish
new maps each time a physical change in
the intertidal lands or channel configura-
tion occurs.e

Mr. BAKER. Mr. President, I move
that the Senate concur in the amend-
ment of the House.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from Tennessee.

The motion was agreed to.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
motion was agreed to.

Mr. ROBERT C. BYRD. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.
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CONVEYANCE OF CERTAIN NA-
TIONAL FOREST SYSTEM
LANDS

Mr. BAKER. Mr. President, Calen-
dar Order 700, S. 705, has been cleared
on this side of the aisle for action at
this time, and if the minority leader
has no objection, I ask the Chair to
lay before the Senate S. 705.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, there is no objection.

The Senate proceeded to consider
the bill (S. 705) to authorize the Secre-
tary of Agriculture to convey certain
national forest system lands, and for
other purposes, which had been re-
ported from the Committee on Agri-
culture, Nutrition, and Forestry with
an amendment to strike out all after
the enacting clause, and insert the fol-
lowing:

That for purposes of this Act—

(1) the term “person” includes any State
or any political subdivision or entity there-
of;

(2) the term “interchange” means a land
transfer in which the Secretary and another
person exchange titles to lands or interest
in lands under such regulations as the Sec-
retary may prescribe; and

(3) the term “Secretary” means the Secre-
tary of Agriculture of the United States.

Sec. 2. The Secretary is authorized, when
the Secretary determines it to be in the
public interest—

(1) to sell, exchange, or interchange by
quitclaim deed, all right, title, and interest,
including the mineral estate, of the United
States in and to National Forest System
lands described in section 3; and

(2) to accept as consideration for the lands
sold, exchanged, or interchanged other
lands, interests in lands, or cash payment,
or any combination of such forms of consid-
eration, which, in the case of conveyance by
sale or exchange, is at least equal in value,
including the mineral estate, or, in the case
of conveyance by interchange, is of value,
including the mineral estate, to the lands
being conveyed by the Secretary.

Sec. 3. The National Forest System lands
which may be sold, exchanged, or inter-
changed under this Act are those the sale or
exchange of which is not practicable under
any other authority of the Secretary, which
have a value as determined by the Secretary
of not more that $150,000, and which are—

(1) parcels of forty acres or less which are
interspersed with or adjacent to lands which
have been transferred out of Federal owner-
ship under the mining laws and which are
determined by the Secretary, because of lo-
cation or size, not to be subject to efficient
administration;

(2) parcels of ten acres or less which are
encroached upon by improvements occupied
or used under claim or color of title by per-
sons to whom no advance notice was given
that the improvements encroached or would
encroach upon such parcels, and who in
good faith relied upon an erroneous survey,
title search, or other land description that
there was not such encroachment; or

(3) road rights-of-way, reserved or ac-
guired, which are substantially surrounded
by lands not owned by the United States
and which are no longer needed by the
United States, subject to the first right of
abutting landowners to acquire such rights-
of-way.

Sec. 4. Any person to whom lands are con-
veyed under this Act shall bear all reasona-
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ble costs of administration, survey, and ap-
praisal incidental to such conveyance, as de-
termined by the Secretary. In determining
the value of any lands or interest in lands to
be conveyed under this Act, the Secretary
may, in those cases in which the Secretary
determines it would be consistent with the
public interest, exclude from such determi-
nation the value of any improvements to
the lands made by any person other than
the Government. In the case of road rights-
of-way conveyed under this Act, the person
to whom the right-of-way is conveyed shall
reimburse the United States for the value of
any improvements to such right-of-way
which may have been made by the United
States. The Secretary may, in those cases in
which the Secretary determines that it
would be consistent with the public interest,
waive payment by any person of costs inci-
dental to such conveyance or reimburse-
ment by any person for the value of im-
provements to rights-of-way otherwise re-
quired by this section.

Sec. 5. Conveyance of any road rights-of-
way under this Act shall not be construed as
permitting any designation, maintenance, or
use of such rights-of-way for road or other
purposes except to the extent permitted by
State or local law and under conditions im-
posed by such law.

Sec. 6. The Secretary shall issue regula-
tions to carry out the provisions of this Act,
including specification of—

(1) criteria which shall be used in making
the determination as to what constitutes
the public interest;

(2) the definition of and the procedure for
determining “approximate value’; and

(3) factors relating to location or size
which shall be considered in connection
with determining the lands to be sold, ex-
changed, or interchanged under clause (1)
of section 3.

Sec. 7. Nothing in this Act shall authorize
conveyance of Federal lands within the Na-
tional Wilderness Preservation System.

Sec. 8. The Act of December 4, 1967 (81
Stat. 531), is amended by inserting before
the phrase “public school district” wherever
it appears, and before the phrase “public
school authority” the second time it ap-
pears, the words “State, county, or munici-
pal government or” and from the Commit-
tee on Energy and Natural Resources with
amendments to the reported amendment of
the Committee on Agriculture, Nutrition,
and Forestry, as follows:

On page 5, line 15, after “lands”, insert
the following: “of approximately equal
value where the Secretary finds that such a
value determination can be made without a
formal appraisal and.”

On page 6, line 9, strike “approximate
value,”, and insert “approximately equal
value,";

On page 6, after line 11, insert the follow-
ing: “The Secretary shall insert in any such
quit-claim deed such terms, convenants, con-
ditions, and reservations as the Secretary
deems necessary to ensure protection of the
publie interest, including protection of the
scenic, wildlife, and recreation values of the
National Forest System and provision for
appropriate public access to and use of lands
within the System. The preceding sentence
shall not be applicable to deeds issued by
the Secretary to lands outside the boundary
of units of the National Forest System.”.

On page 8, line 5, strike “consistent with
the public interest”, and insert “in the
public interest,”;

On page 8, beginning on line 13, strike
“consistent with the public interest,”, and
insert “in the public interest,";
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On page 8, beginning on line 15, strike
“such conveyance”, and insert “any convey-
ance authorized by this Act”’;

On page 9, line 4, strike
value’" and insert
value'";

On page 9, line 12, strike “System."”, and
insert the following: “System, National Wild
and Scenic Rivers System, National Trails
System, or National Monuments. Nothing in
this Act shall authorize sale of Federal
lands, within National Recreation Areas.”.

On page 9, line 17, strike “Sec. 8."”, and
insert “‘Sec. 8. (a)"";

On page 9, after line 21, insert the follow-
ing: “(b) The Act of December 4, 1967 (81
Stat. 531), is further amended by adding the
following at the end thereof: “Lands may be
conveyed to any State, county, or municipal
government pursuant to this Act only if the
lands were being utilized by such entities on
the date of enactment of this sentence.
Lands so conveyed may be used only for the
purposes for which they were being used
prior to conveyance.”,

Mr. DOMENICI. Mr. President, S.
705, the Small Tracts Act is long over-
due because the problem it addresses
grows with each passing day.

The problem is one that involves dis-
putes between the U.S. Forest Service
and adjacent landowners. These dis-
putes have occurred as the Federal
Government has engaged in resurvey-
ing of the public lands of this Nation.
Those surveys are conducted today
using the most modern technological
equipment available. However, they
have turned up numerous boundary
discrepancies across the United States.
This is not simply a New Mexico prob-
lem nor just a California problem. It
exists across our Nation and currently
the U.S. Forest Service has some
60,000 pending cases involving adja-
cent landowners who thought they
owned land that they now find has
been placed by these new surveys
within the boundaries of our national
forests.

I want to make it very clear that
through absolutely no fault of their
own these property owners now find
their titles to deeds clouded and have
seen, in some cases, improvements to
their property now placed within the
boundaries of the national forests. It
is clear that these citizens relied on
the only surveys that were available,
those that had been done to the best
degree possible years ago with the
then-existing surveying equipment.
Everyone, including the U.S. Govern-
ment, thought those surveys were cor-
rect.

Now, if these disputes had occurred
between two private landowners, the
individual would have some recourse
through the doctrine of adverse pos-
session. However, under our laws, an
individural cannot invoke that doctrine
against the U.S. Government.

So what are the individual’s options?

Of course the individual can perhaps
sue the U.S. Government. That type
of action is, needless to say, long and
costly with no guarantee of vindica-

‘“‘approximate

“ ‘approximately egqual
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tion in our courts. And in most cases,
the amount of land involved in these
disputes is less than 10 acres.

Another method of satisfaction to
the individuals involved is the use of
legislative remedy or private relief
bills which allow the individual to pur-
chase the dispusted land back from
the Federal Government or trade it
back for an equal value.

Can you imagine some 60,000 indi-
vidual relief bills coming before the
U.S. Senate in trying to solve this
problem?

I think S. 705 provides us with a so-
lution to this dilemma. It also provides
a form of relief to countless thousands
of property owners across the Nation
who just want this cloud of ownership
lifted.

Simply stated, the Small Tracts Act
allows the Forest Service at the local
level to enter into negotiations with
these individuals and, further, it gives
the U.S. Forest Service the authoriza-
tion to clear title.

1 would point out that we have
placed a cap on this legislation and
only parcels of 10 acres or less can be
returned to the property owners. It
seems to me that the cap insures the
fact that this act will not be abused.
Furthermore, with this cap we allow
the Forest Service to administratively
resolve 99 percent of the existing dis-
putes.

I think this bill, while not addressing
all of issues involved with the Govern-
ment's land survey problems, goes a
long way in resolving the issue for
thousands of our citizens. It is a fair
bill that is supported by the adminis-
tration, by the U.S. Forest Service, by
countless organizations and by thou-
sands of individual Americans.

I would point out that the U.S. Gov-
ernment has to some extent just
begun its resurveying of Federal land
across the United States. This means
that today we may have 60,000 cases
of boundary disputes and tomorrow we
could easily have 100,000. Unless the
Congress acts we are doing an extreme
disservice to countless thousands of
our citizens.

A similar measure is currently
moving its way through the House of
Representatives and, I am confident
that once the U.S. Senate acts, the
Members of the House will expedite
this legislation.

Mr. HUDDLESTON. Mr. President,
I support S. 705 as reported by the
Senate Committee on Agriculture, Nu-
trition, and Forestry and the Commit-
tee on Energy and Natural Resources.

S. 705 authorizes the Secretary of
Agriculture to convey certain small
tracts of national forest lands to indi-
viduals and local governments. Pres-
ently, the Forest Service is responsible
for managing many thousands of very
small and irregularly shaped lots for
which proper management is impracti-
cal. An example of such a parcel of
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land is a road right-of-way several
yards wide and 33 miles long. By allow-
ing the Secretary to sell or exchange
these small tracts of land, S. 705 would
enable the Secretary to better manage
national forest lands.

In addition, some parcels of national
forest land have been innocently en-
croached upon because of inaccurate
surveys taken many years ago. S. 705
would provide a method of resolving
innocent encroachment cases equita-
bly and avoid lengthy and costly litiga-
tion for private landowners and the
Government.

The amendments included by the
Committee on Energy and Natural Re-
sources would provide additional pro-
tection of the public interest. The
committee’s amendments specify that
scenic, wildlife, and recreation values
be included in assessing the value of
small tracts to be conveyed.

1 urge my colleagues to join me in
supporting S. 705.

Mr. BAKER. Mr. President, there
are amendments from the Committee
on Agriculture as well as from the
Committee on Energy and Natural Re-
sources, is that correct?

The PRESIDING OFFICER. The
Senator is correct.

The question is on agreeing to the
committee amendments.

The committee amendments were
agreed to.

The PRESIDING OFFICER. If
there are no further amendments, the
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
bill was passed.

Mr. ROBERT C. BYRD. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

USE AND DISTRIBUTION OF
CERTAIN INDIAN JUDGMENT
FUNDS

The Senate proceeded to consider
the bill (S. 1986) to provide for the use
and distribution of funds awarded the
Blackfeet and Gros Ventre Tribes of
Indians and the Assiniboine Tribe of
the Fort Belknap Indian Community,
and others, in dockets numbered 250-
A and 279-C by the U.S. Court of
Claims, and for other purposes, which
had been reported from the Select
Committee on Indian Affairs with
amendments, as follows:

On page 2, line 8, strike “Reservation”,
and insert “Indian Community'’;

On page 2, line 23, strike “Reservation”,
and insert “Indian Community";

On page 3, line 6, strike “Reservation”,
and insert “Indian Community™;

On page 3, line 12, strike “Reservation”,
and insert “Indian Community",;
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On page 3, line 19, strike “Reservation”,
and insert “Indian Community™;

On page 3, strike line 24, through and in-
cluding page 4, line 5, and insert the follow-
ing:

(a) Eighty per centum of such funds shall
be distributed in the form of per capita pay-
ments (in sums as equal as possible) to all
persons born on or prior to and living on the
date of enactment of this Act who are duly
enrolled as Gros Venire members of the
Fort Belknap Indian Community who are at
least one-quarter degree Gros Ventre blood
or who are at least one-eighth degree Gros
Ventre blood and at least one-eighth degree
Assiniboine blood and who are not eligible
to share in section 3 of this bill.

On page 4, line 19, strike “Reservation”,
and insert “Indian Community"";

On page 5, line 14, after “Act”, insert “or
other Federal assistance programs”; and

On page 5, line 17, strike “Act”, and insert
the following:

“*Act, including the establishment of dead-
lines for filing applications for enrollment.”.

So as to make the bill read:

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That, not-
withstanding any other provision of the law,
the funds appropriated on January 23, 1981,
in accordance with section 1302 of the Sup-
plemental Appropriation Act (31 U.S.C.
724a), in satisfaction of a judgment awarded
to the Blackfeet and Gros Ventre Tribes of
Indians and the Assiniboine Tribe of the
Fort Belknap Indian Community in dockets
numbered 250-A and 179-C of the United
States Court of Claims (less attorney fees
and litigation expenses), including all inter-
est and investment income accrued, shall be
distributed and used as herein provided.

Sec. 2. The funds appropriated to the
Blackfeet Tribe of the Blackfeet Reserva-
tion, Montana, in docket numbered 279-C,
amounting to $400,000, shall be held in trust
and invested by the Secretary of the Interi-
or (hereinafter “Secretary") for the benefit
of the members of the Blackfeet Tribe. The
governing body of such tribe is authorized
to utilize such funds on a budgetary basis,
subject to the approval of the Secretary, for
governmental operation and social and eco-
nomic programs.

Sec. 3. The funds appropriated to the As-
siniboine Tribe of the Fort Belknap, Indian
Community, Montana, in docket numbered
250-A, amounting to $2,170,013 shall be
used and distributed as follows: Provided,
That no person shall be eligible to share in
more than one award in his own right.

(a) Eighty per centum of such funds shall
be distributed in the form of per capita pay-
ments (in sums as equal as possible) to all
persons duly enrolled as Assiniboine mem-
bers of the Fort Belknap Indian Community
and born on or prior to and living on the
date of enactment of this Act.

(b) Twenty per centum of such funds shall
be held in trust and invested by the Secre-
tary for the benefit of the members of the
Assiniboine Tribe of the Fort Belknap
Indian Community. The treaty committee
of such tribe is authorized to utilize such
funds on a budgetary basis, subject to the
approval of the Secretary, for social and
economic programs. Such programs may in-
clude but are not limited to land acquisi-
tions and the development of local reserva-
tion projects.

Sec. 4. The funds appropriated to the
Gros Ventre Tribe of the Fort Belknap
Indian Community, Montana, in docket
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numbered 279-C, amounting to $2,094,987,

shall be used and distributed as follows: Pro-

vided, That no person shall be eligible to
share in more than one award in his own
right.

(a) Eighty per centum of such funds shall
be distributed in the form of per capita pay-
ments (in sums as equal as possible) to all
persons born on or prior to and living on the
date of enactment of this Act who are duly
enrolled as Gros Ventre members of the
Fort Belknap Indian Community who are at
least one-quarter degree Gros Ventre blood
or who are at least one-eighth degree Gross
Ventre blood and at least one-eighth degree
Assiniboine blood and who are not eligible
to share in section 3 of this bill.

(b) Twenty per centum of such funds shall
be held in trust and invested by the Secre-
tary for the benefit of the members of the
Gros Ventre Tribe of the Fort Belknap
Indian Community. The treaty committee
of such tribe is authorized to utilize such
funds on a budgetary basis, subject to the
approval of the Secretary, for social and
economic programs. Such programs may in-
clude but are not limited to land acquisi-
tions and the development of local reserva-
tion projects.

Sec. 5. The per capita shares of living
competent adults shall be paid directly to
them. Per capita shares of deceased individ-
ual beneficiaries shall be determined and
distributed pursuant to regulations pre-
scribed by the Secretary. Per capita shares
of individuals under age eighteen shall be
paid in accordance with such procedures, in-
cluding the establishment of trusts, as the
Secretary determines to be necessary to pro-
tect and preserve the interests of such indi-
viduals.

Sec. 6. None of the funds distributed per
capita or held in trust under the provisions
of this Act shall be subject to Federal or
State income taxes, and the per capita pay-
ments shall not be considered as income or
resources when determining the extent of
eligibility for assistance under the Social Se-
curity Act or other Federal assistance pro-
grams.

SEec. 7. The Secretary of the Interior is au-
thorized to prescribe rules and regulations
to carry out the provisions of this Act, in-
cluding the establishment of deadlines for
filing applications for enrollment.

The PRESIDING OFFICER. The
question is on agreeing to the commit-
tee amendments.

The committee amendments were
agreed to.

UP AMENDMENTS NO. 1254

(Purpose: To distinguish between member-
ship in the Gros Ventre Tribe and the
Fort Belknap Indian Community and to
clarify that eligibility for per capita pay-
ments as provided in S, 1986 does not
affect the Tribe's right to determine its
membership)

(Purpose: To assure that other judgments
awarded by the Court of Claims to the
Gros Ventre Tribe of the Fort Belknap
Indian Community are distributed in ac-
cordance with the provisions of S. 1986)
Mr. ROBERT C. BYRD. Mr. Presi-

dent, I send to the desk on behalf of

Mr. MELCHER two amendments, and I

ask unanimous consent that they be

considered en bloc and that an expla-
nation of the amendments by Mr.

MEeLcHER be printed in the RECORD.
The PRESIDING OFFICER. The

clerk will report.
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The legislative clerk read as follows:

The Senator from West Virginia (Mr.
RoBerT C. BYrp) for Mr. MELCHER proposes
an unprinted amendment numbered 1254,
en bloc.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that
further reading of the amendment be
dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

On page 3, beginning on line 18, strike
Sec. 4 and insert a new Sec. 4 as follows:

“Sec. 4. The funds appropriated to the
Gros Ventre Tribe of the Fort Belknap
Indian Reservation, Montana, in docket
numbered 279-C amounting to $2,094,987,
shall be used and distributed as follows: Pro-
vided, That no person shall be eligible to
share in more than one award in his own
right.

(a) Eighty per centum of such funds shall
be distributed in the form of per capita pay-
ments (in the sums as equal as possible) to
all persons born on or prior to and living on
the date of enactment of this Act who are
(1) duly enrolled members of the Gros
Ventre Tribe of the Fort Belknap Indian
Reservation who possess at least one-quar-
ter degree Gros Ventre blood, or (2) who are
enrolled in the Fort Belknap Indian Com-
munity and are at least one-eighth degree
Gros Ventre blood and at least one-eighth
degree Assiniboine blood and are not eligi-
ble to share in Section 3 of this bill.

(b) Twenty per centum of such funds shall
be held in trust and invested by the Secre-
tary for the benefit of the members of the
Gros Ventre Tribe of the Fort Belknap
Indian Reservation. The treaty committee
of such tribe is authorized to utilize such
funds on a budgetary basis, subject to the
approval of the Secretary, for social and
economic programs. Such programs may in-
clude but are not limited to land acquisi-
tions and the development of local reserva-
tion projects.

(e) Nothing in this section is deemed in
anyway to increase, diminish or in anyway
affect the right of the Gros Ventre Tribe to
determine its membership.”

On page 5, after line 18, insert the follow-
ing new sections:

“SEec. 8. Twenty-six and eight-tenths per-
cent of funds in the amount of
$20,404,951.84 (less attorney fees and litiga-
tion expenses), appropriated on June 30,
1981 in accordance with section 1302 of the
Supplemental Appropriation Act (31 U.S.C.
724a), in satisfaction of a judgment awarded
to the Blackfeet and Gros Ventre Tribes in
Docket numbered 648-80L of the U.S. Court
of Claims, shall be distributed to the Gros
Ventre Tribe of the Fort Belknap Reserva-
tion in accordance with sections 4, 5, 6, and
T of this Act.

“Sgc. 9. Funds in the amount of $77,780.13
(less attorney fees and litigation expenses),
appropriated on July 16, 1981, in accordance
with section 1302 of the Supplemental Ap-
propriation Act (31 U.S.C. 724a), in satisfac-
tion of a judgment awarded to the Gros
Ventre Tribe of the Fort Belknap Indian
Community in Docket numbered 309-74 of
the U.S. Court of Claims, shall be distribut-
ed in accordance with sections 4, 5, 6, and 7
of this Act.”.

® Mr. MELCHER. The blood quantum
requirements in S. 1986 for participa-
tion in per capita payments differ
from the requirements for member-
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ship in the Gros Ventre Tribe, whose
affairs are conducted by its treaty
committee. The amendment clarifies
that the distribution of the judgment
awards will not affect tribal member-
ship requirements. It should be noted
that membership in the tribe is not
synonymous with enrollment in the
Fort Belknap Indian Community,
which is made up of Indian residents
of the reservation who have enrolled
as either Gros Ventre or Assiniboine.
Some are mixed blood of the two
tribes, but the election determines
how they participate in affairs affect-
ing the entire Fort Belknap communi-
ty.

The new section 8 relates to a plan
for the distribution of judgment funds
awarded by the U.S. Court of Claims
in Docket 649-80L to the Gros Ventre
Tribe of the Fort Belknap Reservation
that was timely submitted to the Con-
gress in accordance with the Indian
Judgment Funds Act of October 19,
1973. The Gros Ventre Tribe was
awarded 26.8 percent of the
$29,404,951.84 judgment, with the re-
mainder going to the Blackfeet Tribe.
The Blackfeet Tribe's share of the
judgment is not affected by the bill.
The Gros Ventre plan, as submitted,
was to conform to an amendment pro-
posed by the Department of the Inte-
rior to S. 1986. However, the specific
amendment referred to was further
amended by the Select Committee on
Indian Affairs in its business meeting.
To be sure that the distribution of the
Gros Ventre portion of the funds in
Docket 649-80L is in accordance with
the decisions of the select committee,
the plan was disapproved by the
Senate. (See: S. Res. 409, passed on
June 16, 1981.) Section 8 authorizes
the distribution of these judgment
funds in accordance with sections 4, 5,
6, and 7 of the bill.

The new section 9 relates to a judg-
ment in the amount of $77,780.13
awarded to the Gros Ventre Tribe by
the U.S. Court of Claims in Docket
309-74 for which the Department of
the Interior failed to submit a distri-
bution plan within the statutory time
limit. The funds were appropriated on
July 16, 1981, and section 9 provides
that these funds shall be distributed
to the Gros Ventre Tribe in accord-
ance with sections 4, 5, 6, and 7 of the
bill.e

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ments.

The amendments
were agreed to.

The bill was ordered to be engrossed
for a third reading, read the third
time, and passed.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
bill was passed.

Mr. ROBERT C. BYRD. I take great
pleasure in moving to table the motion

(UP No. 1254)
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of the distinguished Senator, who
serves very ably as majority leader of
this body. I am able to win on these
motions.

The motion to lay on the table was
agreed to.

Mr. BAKER. Mr. President, it will
not diminish the relationship between
the two of us to say that if the Sena-
tor is going to win on something, I
would rather it would be on this than
almost anything else. [Laughter.]

ORDER THAT H.R. 5288 BE HELD
AT THE DESK

Mr. BAKER. Mr. President, I ask
unanimous consent that H.R. 5288 be
held at the desk pending further dis-
position.

The PRESIDING OFFICER. Is
there objection? Without objection, it
is so ordered.

EXECUTIVE CALENDAR

Mr. BAKER. Mr. President, on
today’s Executive Calendar on my side
of the aisle I find that I am prepared
to proceed by unanimous consent to
the consideration of nominations
under Department of State on page 4,
continuing on page 5 under New Re-
ports in the Air Force and the Army,
through page 6 and page 7, including
nominations in the Navy, page 8 for
nominations in the Marine Corps and
those nominations under Securities
and Exchange Commission, and final-
ly, on page 9, the nominations placed
on the Secretary’s desk in the Air
Force, Army, Marine Corps, and Navy.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, there is no objection to proceed-
ing with the nominations enumerated
by the majority leader.

Mr. BAKER. Mr. President, I thank
the minority leader.

EXECUTIVE SESSION

Mr. BAKER. Mr. President, I ask
unanimous consent that the Senate
now go into executive session for the
purpose of considering the nomina-
tions just identified.

The PRESIDING OFFICER. With-
out objection, the Senate will go into
executive session.

Mr. BAKER. Mr. President, I ask
unanimous consent that the nominees
identified and listed just previously be
considered and confirmed en bloc.

The PRESIDING OFFICER. With-
out objection, the nominations are
considered en bloc and confirmed en
bloc.

The nominations considered en bloc
and confirmed en bloc are as follows:

DEPARTMENT OF STATE

William Schneider, Jr., of New York, to be
Under Secretary of State for Coordinating
Security Assistance Programs, vice James L.
Buckley.
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AIR FORCE

The following-named officer under the
provisions of title 10, United States Code,
section 8036, to be Surgeon General of the
Air Force:

To be Surgeon General, USAF

Gen. Max B. Bralliar, 2eteeed
, U.S. Air Force, Medical.

The following-named officer under the
provisions of title 10, United States Code,
section 601, to be assigned to a position of
importance and responsibility designated by
the President under title 10, United States
Code, section 601:

To be lieutenant general

Gen. John L. Piotrowski, FEerse
, U.S. Air Force.

The following-named officer under the
provisions of title 10, United States Code,
section 601, to be reassigned to a position of
importance and responsibility designated by
the President under title 10, United States
Code, Section 601:

To be lieutenant general

Lt. Gen. Philip C. Gastj e dlrR,
U.S. Air Force.

Maj.

Maj.

ARMY

The following-named officer, under the
provisions of title 10, United States Code,
section 3015 to be Chief, National Guard
Bureau:

To be chief, National Guard Bureau

Maj. Gen. Emmett H. Walker, PREeaeed
Army National Guard of the United
States.

The following-named Army National
Guard of the U.S. officer for appointment
to the grade of major general as a Reserve
commissioned officer of the Army under the
provisions of title 10, United States Code,
sections 593(a) and 3385:

To be major general
Brig. Gen. Herbert R. Temple, Jr., [iated

booc-.. |

The following-named officer under the
provisions of title 10, United States Code,
section 601, to be assigned to a position of
importance and responsibility designated by
the President under title 10, United States
Code, section 601:

To be general

Lt. Gen. Roscoe Robinson, Jr.,[rerecsl
U.S. Army.

The following-named officer under the
provisions of title 10, United States Code,
section 601, to be assigned to a position of
importance and responsibility designated by
the President under title 10, United States
Code, section 601:

To be lieutenant general

Maj. Gen. Alexander M. Weyand, BZacaal
U.S. Army.

The following-named officer under the
provisions of title 10, United States Code,
section 601, to be assigned to a position of
importance and responsiblity designated by
the President under title 10, United States
Code, section 601.

To be lieutenant general

Maj. Gen. Emmett H. Walker, Jr., FEE0a
P28 Army National Guard of the United
States.

The following-named officer under the
provisions of title 10, United States Code,
section 601, to be reassigned to a position of
importance and responsibility designated by
the President under title 10, United States
Code, section 601.
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To be lieutenant general

Lt. Gen. LaVern E. Weber 2 erecrall
Army of the United States.

The following-named officer to be placed
on the retired list in grade indicated under
the provisions of title 10, United States
Code, section 1370.

To be lieutenant general

Lt. Gen. Hillman Dickinson JIEEarcal
(age 56), U.S. Army.

Navy

The following-named officer, under the
provisions of title 10, United States Code,
section 601, to be reassigned to a position of
importance and responsibility designated by
the President under title 10, United States
Code, section 601.

To be admiral

Vice Adm. Wesley L. McDonald,
/1310, U.S. Navy.

MARINE CORPS

Capt. Truman W. Crawford, USMC, for
appointment to the grade of major (tempo-
rary) while serving as the Director of the
Marine Corps Drum and Bugle Corps in ac-
cordance with article II, section 2, clause 2
of the Constitution.

SECURITIES AND EXCHANGE COMMISSION

James C. Treadway, Jr., of the District of
Columbia, to be a Member of the Securities
and Exchange Commission for the term ex-
piring June 5, 1987, vice Bevis Longstreth,
term expired.

NOMINATIONS PLACED ON THE SECRETARY’S
DESK IN THE AIR FORCE, ARMY, MARINE
Corps, Navy

Air Force nominations beginning Clayton
B. Anderson, and ending Terrence P.
Woods, which nominations were received by
the Senate and appeared in the CONGREs-
SIONAL RECORD of August 10, 1982.

Air Force nominations beginning John S.
Adams, Jr., and ending Allen V. Wexler,
which nominations were received by the
Senate and appeared in the CONGRESSIONAL
REcORD of August 12, 1982.

Army nominations beginning Robert O.
Porter, and ending Robert A. Sharp, which
nominations were received by the Senate
and appeared in the CONGRESSIONAL RECORD
of August 10, 1982.

Army nominations beginning Enrique Del
Campo, and ending Richard Hagle, which
nominations were received by the Senate
and appeared in the CONGRESSIONAL RECORD
of August 12, 1982.

Marine Corps nominations beginning
Robert L. Peterson, and ending Michael L.
Zanotti, which nominations were received
by the Senate and appeared in the CONGRES-
SIONAL RECORD of August 12, 1982.

Navy nominations beginning Michael L.
Arture, and ending Charles E. Johnston,
which nominations were received by the
Senate and appeared in the CONGRESSIONAL
RECORD of August 4, 1982.

Navy nominations beginning Javier Arqui-
medes Arzola, and ending Patricia James
Watson, which nominations were received
by the Senate and appeared in the CONGRES-
SIONAL RECORD of August 10, 1982.

Navy nominations beginning Bruce P.
Dyer, and ending Joseph C. Wiley, which
nominations were received by the Senate
and appeared in the CONGRESSIONAL RECORD
of August 17, 1982.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
nominees were confirmed.
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Mr. ROBERT C. BYRD. I move to
lay that motion to reconsider on the
table.

The motion to lay on the table was
agreed to.

Mr. BAKER. Mr. President, I ask
unanimous consent that the President
be immediately notified that the
Senate has given its consent to these
nominations.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

LEGISLATIVE SESSION

Mr. BAKER. Mr. President, I ask
unanimous consent that the Senate
now return to legislative session.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ORDER THAT THE RECESS
TODAY BE EXTENDED TO 2:30
P.M.

Mr. BAKER. Mr. President, I ask
unanimous consent that the previous
order providing for a recess of the
Senate over until 2 p.m. be extended
to 2:30 p.m. under the same terms and
conditions.

The PRESIDING OFFICER. Is
there objection? Without objection, it
is so ordered.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is
there further morning business? If
not, morning business is closed.

TEMPORARY INCREASE IN THE
PUBLIC DEBT LIMIT

The PRESIDING OFFICER. The
clerk will report the pending business.

The legislative clerk read as follows:

A joint resolution (H. J. Res. 520) to pro-
vide for a temporary increase in the public
debt.

The Senate resumed consideration
of the Joint Resolution.

AMENDMENT NO. 2040

(Previously number UP amendment
No. 1253.)

The PRESIDING OFFICER. The
pending question is the Baucus
amendment. The Senator from
Oregon is recognized.

Mr. PACKWOOD. Mr. President,
when 1 was speaking last night, we
were talking about the so-called
prayer portion of the substantive
amendment before the body. Let me
recap the situation. There is clearly a
difference of opinion in this country
on the subject of abortion. Should a
woman have a right to make a choice
whether or not she wants to have an
abortion? There are people who feel
strongly on both sides of that issue.
There are well-intentioned people on
both sides and we fully understand in
this body that difference of opinion.

CONGRESSIONAL RECORD—SENATE

There is a second issue involved now
before us that was not initially before
us, and it has nothing to do with abor-
tion. It has to do with the issue of the
jurisdiction of the Federal courts over
the subject of voluntary prayer in
public schools. Only, in a greater
sense, it goes way beyond that, be-
cause it has to do with the issue of
whether or not this Congress has the
right to take away from the Federal
courts jurisdiction to hear cases in-
volving fundamental constitutional
issues.

Therefore, I want to read for the
Senate the particular amendment that
relates to the jurisdietion of the courts
and voluntary prayer.

This section may be cited as the "“Volun-
tary School Prayer Act of 1982" and

Chapter 81 of title 28, United States Code,
is amended by adding at the end thereof the
following new section:

““§ 1259. Appellate jurisdiction; limitations

“Notwithstanding the provisions of sec-
tions 1253, 1254, and 1257 of this chapter,
the Supreme Court shall not have jurisdic-
tion to review, by appeal, writ of certiorari,
or otherwise, any case arising out of any
state statute, ordinance, rule, regulation, or
any part thereof, or arising out of any act
interpreting, applying, or enforcing a State
statute, ordinance, rule, or regulation,
which relates to voluntary prayers in public
schools and public buildings.”: Provided fur-
ther, That the section analysis at the begin-
ning of Chapter 81 of such title 28 is amend-
ed by adding at the end thereof the follow-
ing new item:

“1259. Appellate jurisdiction; limitations."
Provided further, That Chapter 85 of title
28, United States Code, is amended by
adding at the end thereof the following new
section:

*“§ 1364, Limitations on jurisdiction

“Notwithstanding any other provision of
law, the district courts shall have jurisdic-
tion of any case or question which the Su-
preme Court does not have jurisdiction to
review under section 1259 of this title.”; pro-
vided, further, that the section analysis at
the beginning of chapter 85 of such title 28
is amended by adding at the end thereof the
following new item:

“1364. Limitations on jurisdiction."”

And provided further, That the amendments
made by this section shall take effect on the
date of the enactment of this Act, except
that such amendments shall not apply with
respect to any case which, on such date of
enactment, was pending in any court of the
United States.

Translated into layman’s language,
that means essentially as follows: If
this bill passes, we will be taking away
by statute—which can be passed by 51
votes in the Senate out of the 100 and
by a majority out of 435 in the House
of Representatives—we will be passing
by statute a bill that will take away
from all Federal courts—Federal dis-
trict courts, Federal courts of appeals,
the U.S. Supreme Court—the right to
hear any cases involving voluntary
school prayer, including any appeal
from any State court to the U.S. Su-
preme Court.

The reason offered by the propo-
nents of this amendment is that they
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do not like the Supreme Court deci-
sions on this subject which have limit-
ed school prayer. Those decisions
started about 20 years ago. The gist of
them is that you cannot have a school
board or a State legislature or a Gov-
ernor, or any other governmental
body, write the school prayer which
the school teacher is compelled to
recite and the students in the class
recite it with the teacher, unless they
want to be excused from reciting.
They can go stand in the hallway or
go in the cloakroom, whatever. They
are not compelled to do it. But in the
process of not doing it they are going
to have to distinguish themselves from
their fellow students who are willing
to stand and recite the prayer of the
teacher.

The first issue, of course, is what
prayer—assuming this statute passes—
whose prayer? A Catholic prayer? A
Baptist prayer? I would defy anyone in
this Senate, let alone in the gallery, to
sit down and attempt to get an agree-
ment among the different religions in
this country as to what would be a
uniform, acceptable prayer that had
any meaning.

In New York City, you have a heavy
predominance in the public schools of
Hispanics, many of whom are Catho-
lic. You have heavy predominance of
Jewish students who are obviously of
the Jewish faith. Does it mean that
the school board in New York City can
write a prayer that would tilt toward
the Jewish religion? tilt toward the
Catholic religion? And despite the fact
that many Baptists, Presbyterians,
and Moslems go to those schools, they
would be compelled to say the prayer
or ask to be excused.

First, Mr. President, I defy you to
try to write a meaningful prayer.

If the purpose of religion, as we un-
derstand it in our churches and in our
homes, is to try to inculcate our fami-
lies with the religion of the parents, to
try to pass it on to our grandchildren,
you do not do it by some meaningless,
watered-down prayer that has no sig-
nificance to anybody and is so inoffen-
sive because it says nothing. Yet if you
try to write a meaningful prayer, you
are clearly going to have objections.

But if this amendment is agreed to,
what it means is that any school dis-
trict can decide what the prayer is
going to be for that school district,
compel the teacher to read it, and say
that the students must recite it unless
they are going to be excused.

If you do not like it, if your child is
going to a school where a prayer is
being given that you think tramples
on your child's religion, you cannot
sue in the Federal courts. That mar-
velous first amendment of ours that
prohibits the Government from estab-
lishing religion will be of no help.

That is what is going to be accom-
plished if this amendment is agreed to.
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I was struck by an article I read in
the Washington Post some time ago,
which read as follows:

PiNeviLLE, La.—At precisely T7:45 a.m.
Principal Robert Cespiva eyed the wall
clock at E. I. Barron Elementary School and
made the day's first official announcement
over the intercom: “Will everyone please
stand while Matt Barlett leads us in
prayer.”

A fifth-grader stepped to the microphone,
a pint-sized point man in Rapides Parish’s
(county) defiance of the U.S. Supreme
Court. “Dear Heavenly Father,” said Matt,
11, as students bowed their heads, “we are
thankful for today. We ask that You let us
live without committing any sins. In Your
name we pray. Amen."

And with that, he was off to class, having
sent a message from this Bible Belt of
bayou rebels all the way to Washington,
D.C., via the Lord.

Louisiana’s law allowing voluntary prayer
sessions in public schools was ruled uncon-
stitutional by the U.S. Supreme Court last
month, but many schools are praying away.
The people of Rapides Parish say God and
President Reagan are on their side.

As for the Supreme Court, “To heck with
them,"” said Ina LaBorde, who defied a fed-
eral busing order last year to send her
daughter, Michele, to all-white Buckeye
High School. “I'm not going to let anyone
tell me when my child can pray. If we're
breaking the law, so be it."

All across America, people like Ina La-
Borde are interpreting Reagan's election
and his vow to get government off the backs
of the people as a license to do their will,
even if it goes against the law of the land.

“I feel like Reagan is cheering us on from
the sidelines,” said school board member
Arthur Martin, 63, a local real estate man
whose white Cadillac sports a "My National-
ity. American’” bumper sticker. “He keeps
making references to God on the TV. In
fact, he's the most outspoken president, in
reference to God, we've ever had. I figure if
he had to take a stand, he'd come out for
prayer in public schools.”

Mr. GOLDWATER. Will the Sena-
tor yield at that point?

Mr. PACKWOOD. I am willing to
yield so long as I do not lose my right
to the floor and so long as what I say
following not be considered a second
speech.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. GOLDWATER. I thank the Sen-
ator. I wanted to ask a question rela-
tive to a court case. As I remember a
court case which prohibited schools
from giving prayer, did it not involve a
prayer prepared by the State?

Mr. PACKWOOD. There is a par-
ticular case in Alabama where the
prayer that is being given to the chil-
dren in the Alabama schools was writ-
ten by the Governor's son. That is
being contested in court right now,
yes. That is correct.

Mr. GOLDWATER. Could I ask a
further question? Would the prayer
amendment proposed by the Senator
from North Carolina allow the Gover-
nor's son to write the prayer or the
Governor or the school board?

Mr. PACKWOOD. Yes; it would.
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Mr. GOLDWATER. Is there much
argument against children praying in
school as long as they pray in their
own way?

Mr, PACKWOOQOD. I think Senator
Danforth, if we every get to the sub-
stantive issue, will have a long amend-
ment on that. So long as you or your
child want to stand up and say a silent
prayer to themselves, to their own
God, there are many people who have
no objection to that. But when the
school board writes the prayer that
you are going to say if you are going to
say a prayer at all, that is an entirely
different matter.

Mr. GOLDWATER. I agree with the
Senator. I think that that one inclu-
sion in Senator HeLms' amendment
will destroy an amendment that many
people in this body had hoped they
could support, but I cannot support
that type of prayer amendment. As
much as I want my grandchildren to
pray anytime they want to, I do not
want them praying some prayer that
somebody wrote. I hope that the Sena-
tor from North Carolina would under-
stand this and remove it. But if he
does not, he is going to lose some
votes.

Mr. PACKWOOD. I thank the Sena-
tor from Arizona very much. I could
not agree with him more.

May I ask a question of the Chair?
What is the order of the Chair as to
when we reconvene at 2:30? Who has
the floor?

The PRESIDING OFFICER. Under
the previous order, the Senator from
Oregon would be recognized and his
speech will still be the first speech.

Mr. PACKWOOD. I would be recog-
nized regardless of who had the floor
when we recessed at 12:15?

The PRESIDING OFFICER. Will
the Senator withhold for a minute?

The Senator is correct. Regardless of
who has the floor at the time the
Senate goes into recess, the Senator
from Oregon will be recognized when
the Senate reconvenes.

Mr. President, let me read that one
sentence again. I am quoting now from
Mr. Martin, school board member:

Just because the Supreme Court says it
doesn’t mean it is the law. The people are
the law of the land.

Mr. President, it was only a few
years ago, during the zenith of the
Vietnam war, that we heard roughly
that same chant:

Power to the people. It doesn't matter
what the Supreme Court says about the le-
gitimacy of the draft; it doesn't matter what
the Supreme Court ruled about whether or
not Americans have a right to be fighting in
Vietnam. The people are the law of the
land.

Mr. President, this country cannot
be operated on the basis of everybody
choosing to observe or not observe the
laws as they choose. We are a free
country. We vote every 2 years for the
House of Representatives, we vote
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every 4 years for President. In addi-
tion, we elect a third of the Senate
every 2 years. The legitimate way to
express your complaints about Gov-
ernment is to change the Government
when you have an opportunity to vote.
But we do not selectively decide which
laws we are going to observe and
which ones we are not. And we do not,
if we have any good sense, decide to
try to overrule the Supreme Court by
a statute when we do not like the con-
stitutional decisions of the Supreme
Court.

Do I like every decision of the Su-
preme Court? Of course not. When I
was a young lawyer, I practiced exten-
sively in labor relations. The court
made decision after decision interpret-
ing the National Labor Relations Act
and upholding decisions of the Nation-
al Labor Relations Board that I
thought were wrong. I thought they
were adverse to my clients. I thought
they put us in a difficult situation in
the area dealing with labor relations. I
did not go out and attempt to say, I
am the law, and thumb my nose at the
Supreme Court.

If we can do it for prayer, and I want
to emphasize that this is a constitu-
tional right, there shall be no estab-
lishment of religion. If we can pass a
law that says henceforth, the Federal
courts, including the Supreme Court
on any right of appeal, shall have no
jurisdiction over the issue of establish-
ment of religion, because that is what
prayer is, then there is nothing we can
not take away from the Supreme
Court.

Do you think the local newspapers
are unfair, think they slant the news?
Take away from the Federal courts
the right to review cases involving
freedom of the press.

Are you mad because a group you do
not like in your town gets a permit
from the local city council and assem-
bles 300 or 400 people in the city park
and chants things you do not like and
holds meetings you find objectionable?
Get the city council to pass a limita-
tion on the right to peaceably assem-
ble. Then pass a law saying that the
Federal courts cannot review the right
of the citizens to assemble.

You do not like self-incrimination?
You think that a defendant ought to
have to be made to take the stand in a
criminal trial regardless of the Consti-
tution, that says no person shall be
made to be a witness against himself?
Pass a statute saying that, henceforth,
the Federal courts cannot review any
cases involving the fifth amendment
and self-incrimination. It is easy to do.

When I was reading last night, I was
reviewing the history of some of the
efforts made by Congress to take away
jurisdiction from the Court. I had just
started to move into the issue of reap-
portionment of the legislatures and
eventually of Congress because, prior
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to 1964, in a case called Baker against
Carr, the Federal courts took no juris-
diction over issues involving reappor-
tionment.

We had congressional distriects in
this country with a million, a million
and a half people; congressional dis-
tricts with 50,000, 60,000, 970,000
people; we had legislative districts five,
six, or seven times as big as other dis-
tricts. While we all paid homage to the
concept of one man, one vote, we did
nothing to enforce it. Finally, the Su-
preme Court, after years of saying
they would not interfere in this sub-
ject, found the disparity of representa-
tion so gross that it was a denial of the
equal protection of the laws to the
citizens when perhaps, in one district,
a citizen's vote was worth 10 times as
much as that in another district.

So, in those famous cases, Baker
against Carr and Reynolds against
Simms, the Supreme Court said,
henceforth, that is out; the districts
are going to be reasonable in size; one
person’s vote in a congressional dis-
trict in Tennessee is going to mean as
much as one person’s vote in a con-
gressional district in New York,
Oregon, Connecticut, and Virginia. So
Congress set about trying to undo that
Supreme Court decision.

I continue with that history:

H.R. 11926 was introduced in 1964 by Con-
gressman Tuck to remove the Court’s ap-
pelllate jurisdiction and to deprive the infe-
rior federal courts of trial jurisdiction in all
cases relating to the apportionment of rep-
resentation in state legislative bodies.

To translate what that means, it was
to remove the jurisdiction of the Fed-
eral courts to determine whether or
not you are being denied equal protec-
tion of the laws in reapportionment
matters where you had districts that
were horrendously different in popula-
tion. Take it away.

The bill was referred to the House Com-
mittee on the Judiciary, but the Committee
gave no evidence of intention to act on the
bill. Therefore, proponents of the measure
introduced a procedural resolution, which
was referred to the Rules Committee and
reported out, to discharge the Judiciary
Committee from consideration of the bill
and calendar the bill for immediate action
by the full House. After an acrimonious
debate, the resolution was passed and the
bill was called for consideration. By nearly
the same margin, the bill was subsequently
passed. However, the Tuck bill died in the
Senate without further action being taken.
In the case of the Tuck bill, the House was
affirmatively on record in a formidable way
as disapproving of a particular doctrine
enunciated by the Court, and one peculiarly
close to the political question doctrine of
justiciability. The relevant language of the
Tuck bill was as follows:

“The Supreme Court shall not have the
right to review the action of a Federal court
or a state court of last resort concerning any
action taken upon a petition or complaint
seeking to apportion or reapportion any leg-
islature of any State of the Union or any
branch thereof. . . .

“(e¢) The district courts shall not have ju-
risdiction to entertain any petition or com-
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plaint seeking to apportion or reapportion
the legislature of any State of the Union or
any branch thereof.”

The lack of action in the Senate on this
bill is, however, illusory. The Senate had
considered a bill introduced by Senator
Dirksen which would have required that in
cases before the federal courts which com-
plained of malapportionment, the court, on
petition, would be required to stay further
action until two regular sessions of the legis-
lature involved had passed. The House
action in passage of a stronger measure was
seen as a possible method of acquiring the
Senate's approval of a lesser version; in fact,
this was not to be successful.

Other than the Jenner Bill in 1958 and
the Tuck Bill in 1964, no substantial activity
took place in Congress to except subjects
from the appellate jurisdiction of the Court
until the Spring of 1979. During debate on
the establishment of the Department of
Education, Senator Helms proposed an
amendment to exclude from the Court's ap-
pellate jurisdiction, and the inferior federal
court's jurisdiction as a whole, any cases
drawing into question the validity of state
or local statutes or ordinances permitting
voluntary prayer in public schools or other
public buildings.

Subsequently, on the premise that the De-
partment of Education bill would not other-
wise pass, the Helms Admendment was
added to a bill abolishing for the most part
the mandatory jurisdiction of the Court—
i.e. The Appeals Docket—thus permitting
the Court complete control and discretion
as to what cases it would hear. Thereafter,
the Senate reconsidered the Helms Amend-
ment as added to the education bill and
tabled it; both the Department of Education
bill and the Supreme Court jurisdiction bill
was passed and sent to the House.

In the House, the Supreme Court jurisdic-
tion bill, with the Helms amendment, was
referred to the Committee on the Judiciary,
but the Committee took no action. Con-
gressman Crane filed a petition to discharge
the Committee on the Judiciary of further
responsibility for the bill, thus allowing in-
dividual Members to indicate whether they
desired the bill brought before the full
House. The petition for discharge, which is
filed with the Rules Committee, is essential-
ly the written version of the up-or-down
vote on the procedural resolution which
brought the Tuck bill to the floor of the
House in 1964, and requires a majority of
Members' signatures to become effective.
Thereafter the Judiciary Committee’s Sub-
committee on Courts, Civil Liberties and the
Administration of Justice held hearings on
the school prayer amendment. However,
neither the Committee nor the discharge
petition brought the bill to the floor and
the measure died at adjournment.

At the beginning of the 97th Congress,
Senator Helms reintroduced his proposal as
a free standing bill. On the House side, Rep-
resentative Crane introduced an identical
bill. The language is as follows:

“§ 1259 Appellate Jurisdiction; limitations

“(a) Notwithstanding the provisions of
sections 1253,1254, and 1257 of this chapter
the Supreme Court shall not have jurisdic-
tion to review, by appeal, writ of certiorari,
or otherwise, any case arising out of any
State statute, ordinance, rule, regulation, or
any part thereof, or arising out of any act
interpreting, applying, or enforcing a State
statute, ordinance, rule, or regulation,
which relates to voluntary prayers in public
schools and publie buildings.
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“For the purposes of this section, the
term ‘voluntary prayer’' shall not include
any prayer composed by an official or em-
ployee of a State or local government
agency.

**§ 1364 Limitations on jurisdiction

“Notwithstanding any other provision of
law, the district courts shall not have juris-
diction of any case or question which the
Supreme Court does not have jurisdiction to
review under section 1259 of this title.”

Like its predecessors, the Helms bill re-
sponds to a perceived erroneous interpreta-
tion of the Constitution by the Court, in
this instance to the cases of Engel v. Vitale
and Abington School District v. Schempp.
Engel held that the regulated recitation of
the “Regents’' Prayer” at the beginning of
each school day violated the Establishment
Clause of the First Amendment. Schempp
held that mandatory Bible reading violated
the Establishment Clause. The doctrinal de-
velopment of the Establishment and Free
Exercise Clauses has been steady since the
mid-1960's, Most recently, the Court held
that a University could not prohibit religous
services held by students at its facilities, in
Widmar v. Vincent The bills to limit juris-
diction in instances of state regulation relat-
ing to voluntary school prayer would appear
to preclude adjudications such as Widmar.
The bills introduced in the 97th Congress
are pending before the respective Commit-
tees on the Judiciary.

The only other substantial action in this
area occurred in 1968 during consideration
of what is now the Omnibus Crime Control
and Safe Streets Act, 18 U.S.C. § 3500 et seq.
(1976). Similar provisions were included to
limit the power of the Court in State crimi-
nal confessions cases, but these were
dropped before passage. Other bills have
not received attention on either Floor; the
bulk of proposals introduced to limit the ap-
pellate jurisdiction or remedies of the Su-
preme Court have been reintroductions of
prior bills.

Mr. President, I emphasize once
more the seriousness of that with
which we are dealing: Should we take
away from the Federal courts of the
United States the right to hear cases
involving fundamental constitutional
liberties, take it away, cannot hear it.

This debate is not a debate over
whether we agree or disagree with cer-
tain decisions of the courts. As a
matter of fact, I thought the best
single statement that I have seen on
this subject comes from Robert Bork.
Robert Bork was a well-known profes-
sor of law in this country. He is a pre-
vious Solicitor General of the United
States, and he has recently been ap-
pointed by President Reagan to the
U.S. court of appeals. He is generally
regarded as a conservative legal schol-
ar, and his credentials on scholarship
are without question unassailable. Pro-
fessor Bork, now Judge Bork, did not
think that the case of Roe against
Wade, which was the case which
granted to women the right to make
the decision whether or not they
wanted to have an abortion, was cor-
rectly decided. He thought that the
Supreme Court overstepped its bounds
in that case. He thought that their de-
cision was unconstitutional. He means
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that, of course, in a technical sense,
because whatever the Supreme Court
finds to be constitutional is what our
forefathers said will be the final inter-
pretation unless it is reversed by the
Court itself or reversed by a constitu-
tional amendment.

Professor Bork, now Judge Bork,
thought the case was utterly and to-
tally wrong. He said as follows:

The question to be answered in assessing
S. 158—

S. 158 is the so-called human life bill
and in that bill—it is a bill of Senator
Henms—we would take away from the
courts the power to hear cases involv-
ing abortion—
is whether it is proper to adopt unconstitu-
tional countermeasures to redress unconsti-
tutional action by the Court, I think it is
not proper. The deformation of the Consti-
tution is not properly cured by further de-
formations. Only if we are prepared to say
that the Court has become intolerable in a
fudamentally democratic society and that
there is no prospect whatever for getting it
to behave properly should we adopt a prin-
ciple which contains within it the seeds of
the destruction of the Court’s entire consti-
tutional role. I do not think we are at that
stage, but if others think we are then we
should be debating not the technicalities of
8. 158 but the question of whether we
should retain, abandon or modify the consti-
tutional function of the courts as we have
known it since Marbury v. Madison in 1803.
That is a legitimate subject for inquiry, but
we ought not arrive at the answer in the
narrow context of S. 158 without fully real-
izing what we are really discussing.

Mr. BAKER. Mr. President, I ask
unanimous consent that the Senator
from Oregon may yield to me without

losing his right to the floor and with-

out it counting as an additional
speech.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BAKER. Mr. President, will the
Senator yield?

Mr. PACKWOOD. I yield to the ma-
jority leader.

UNANIMOUS-CONSENT AGREEMENT

Mr. BAKER. Mr. President, I ask
unanimous consent that the time for
the recess—which is now 12:15—or-
dered earlier today be changed to
12:30 and that the remainder of the
order remain unchanged.

Mr. PACKWOOD. Mr. President,
based upon the previous agreement, I
have made arrangements to meet with
some people at 12:15.

Mr. BAKER. Mr. President, I can
assure the Senator that between 12:15
and 12:30, no action will be taken on
this measure. I need the additionsl 15
minutes, however, in order to let an-
other Senator try to clear another
piece of work on this bill, and it is not
possible for him to reach Senators
who have to consider that by 12:15.

Senator LEVIN is trying to reach Sen-
ator DoLE, the chairman of the com-
mittee. I am not certain he will be able
to do that by 12:15, and in order to ac-
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commodate that, I want to extend the
time to 12:30.

Mr. PACKWOOD. I am wondering if
there is a way we could put that into a
unanimous-consent order, so that I
could go to the 12:15 meeting without
jeopardizing any of the parliamentary
rights I would have,

Mr. BAKER. Mr. President, instead
of extending the agreement, I will sug-
gest the absence of a quorum at 12:15,
and I will object to calling it off.

Mr. WEICKER. Mr. President, to ac-
commodate the distinguished Senator
from Oregon and the distinguished
majority leader, if I took the floor at
this time, would it be all right? What
was the agreement as to whom should
be recognized when we return?

Mr. BAKER. The previous agree-
ment provided that the Senator from
Oregon would be recognized when we
resume debate on this bill.

Mr. PACKWOOD. That would be
most helpful to me, if the Senator
from Connecticut could have the floor
until he yields it to the majority
leader for the purpose he has request-
ed; and when he returns at 2:30, I
would still have my right to the floor.

Mr. BAKER. Mr. President, I amend
the unanimous-consent request as fol-
lows: That at 12:15 the Senator from
Connecticut (Mr. WeEICKER) will be rec-
ognized; that the Senate will recess at
12:30; that at 2:30, the Senate will re-
convene, and the Senator from Oregon
will be recognized once more to
resume the debate; that in neither
case will the interruption—that is, of
the Senator from Connecticut or the
Senator from Oregon—count as an ad-
ditional speech.

Mr. WEICKER. If, by some chance,
the Senator from Oregon is in negotia-
tions or discussion with the majority
leader, why not just leave it that the
Senator from Oregon or the Senator
from Connecticut can resume at 2:30?

Mr. BAKER. I include that in the
request.

The PRESIDING OFFICER. Will
the Senator restate the unanimous-
consent request?

Mr. BAKER. As we put it together,
it is this: Instead of going out at 12:15,
in order to accommodate certain Sena-
tors who must attempt to arrive at a
time agreement—and they know that I
wish them well in that respect—we
will go out at 12:30; that at this time,
the Senator from Connecticut will be
recognized; that the Senate will recess
then at 12:30, to reconvene at 2:30;
that at that time, 2:30, the Chair will
recognize either the Senator from
Oregon or the Senator from Connecti-
cut, depending on which seeks recogni-
tion at that point; and that the inter-
ruption of their presentation will not
show as a second speech.

The PRESIDING OFFICER. With-
out objection, the new unanimous-con-
sent request is agreed to.
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Mr. PACKWOOD. I thank the ma-
jority leader.

The PRESIDING OFFICER. The
Senator from Connecticut is recog-
nized.

Mr. WEICKER. Mr. President, I
have in my hands a memorandum pre-
pared by the Congressional Research
Service of the Library of Congress. It
is from the American Law Division.
The subject is “Possible Arguments in
Opposition to Amendment to Strip the
Federal Courts of Jurisdiction over
Cases Involving School Prayer.”

[Memorandum]

(This is in response to your request for
brief “talking points" that might be used in
opposition to an upcoming amendment to
the debt-ceiling bill. That amendment
would eliminate the jurisdiction of the fed-
eral courts over cases involving voluntary
school prayer. Arguments that might be
used are attached.)

PossIBLE ARGUMENTS IN OPPOSITION TO AN
AMENDMENT To STRIP THE FEDERAL COURTS
oF JurispicTION OvER CasEs INVOLVING
ScHooL PRAYER

(1) If enacted, proposal would undermine
the system of separation of powers em-
bodied in the Constitution. The Founding
Fathers created a system of government in
which—the better to protect liberty—politi-
cal power was dispersed rather than concen-
trated and certain rights of the people were
enumerated. One aspect of this system was
the vesting in the federal courts of the
power to review the acts of the other
branches of government, and particularly of
the Congress, for consistency with the Con-
stitution. As expressed by Alexander Hamil-
ton in the Federalist Papers, this power of
judicial review was deemed essential to the
preservation of constitutional rights from
“legislative encroachments.”

“Limitations of this kind can be preserved
in practice no other way than through the
medium of courts of justice, whose duty it
must be to declare all acts contrary to the
manifest tenor of the Constitution void.
Without this, all the reservations of particu-
lar rights or privileges would amount to
nothing."—The Federalist, No. 78

But the pending proposal would under-
mine this notion of an independent judici-
ary dedicated to upholding the Constitution
against abuse by the other branches of gov-
ernment. It would vest in Congress the
power to determine whether its acts should
be subject to judicial review in the federal
courts,

(2) Similarly, if enacted, the proposal
would undermine the system of checks and
balances created in the Constitution.
Though creating a system of political power
divided among three branches of govern-
ment, the Founding Fathers provided as
well for numerous checks and balances
among and between the branches, again for
the purpose of preventing the exercise of
tyranny by any one branch and preserving
liberty. Each branch was given some degree
of authority with respect to the other
branches. But the pending proposal, if en-
acted, would connote a plenary power in
Congress, virtually unchecked and uncheck-
able by the other branches. Under the Con-
stitution, the acts of Congress are subject to
review in the federal courts, and this was
seen as an essential restraint on majoritar-
ian excess. But if Congress can insulate its
own acts from review by the federal judici-
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ary by simply denying the courts jurisdic-
tion of their subject matter, that essential
check on majoritarian excess would be
eliminated.

(3) The proposal would substantially un-
dermine the independence of the federal
courts. The Constitution takes great pains
to assure that federal judges can exercise
their powers free from political pressures—
life tenure, no diminution of compensation,
etc. That independence was deemed essen-
tial if the courts were to maintain an “in-
flexible and wuniform adherence to the
rights of the Constitution, and of individ-
uals . . ."! and to render judgment impar-
tially. But the pending proposal would make
judges less independent. To preserve their
powers, they would have to pay close atten-
tion to the political tides of the moment,
lest popular displeasure with their decisions
cause Congress to divest them of jurisdic-
tion in particular subject areas. As the
Senate Judiciary Committee noted in 1937,
in opposing President Roosevelt's plan to
“pack’ the Supreme Court:

“Courts and the judges thereof should be
free from a subservient attitude of mind,
and this must be true whether a question of
constitutional construction or one of popu-
lar activity is involved. If the court of last
resort is to be made to respond to a preva-
lent sentiment of a current hour, politically
imposed, that Court must ultimately
become subservient to the pressure of public
opinion of the hour, which might at the
moment embrace mob passion abhorrent to
a more calm, lasting consideration.—S.
Rept. No. 711, 75th Congress, 1st Session
(June 7, 1937).

(4) The proposal attempts to amend the
Constitution without using the procedures
of Article V. The Constitution contemplates
the overruling or revision of federal court
interpretations of the Constitution in two
ways-reversal by the courts themselves, and
constitutional amendment. The former may
happen as the courts themselves reconsider
their previous decisions or as new judges are
appointed to the courts. The latter is, per-
haps, even more cumbersome, a process that
Justice Frankfurter has described as delib-
erately “leaden-footed." The reason for the
difficulty of the amending process was to
assure that the basic charter of the nation
would not be changed unless there was a
considered consensus in the country that it
ought to be changed. But the pending pro-
posal attempts to obtain a reversal of Su-
preme Court interpretations of the Consti-
tution without going through this process.
It attempts to bypass the method set out in
the Constitution for assuring that the Con-
stitution is not changed for merely tempo-
rary reasons.

(5) The proposal would eliminate as well
the other means of altering federal court in-
terpretations of the Constitution—reconsid-
eration by the courts themselves. By elimi-
nating Supreme Court jurisdiction over the
matter, the proposal would set in stone the
Court’s previous decisions on the matter of
school prayer. State courts would remain
bound by those decisions, and the possibility
of Supreme Court revision of its precedents
would be eliminated.

(6) The proposal is based on a pernicious
assumption about the integrity of state
court judges. The proposal would not in
itself restore prayer to the public schools;
that could occur only as stated authorities
acted to do so and had their actions upheld
by the state courts. Because the pending

"The Federalist No. T8 (Hamilton).
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proposal would leave intact the Supreme
Court's decisions on school prayer, that
could occur only if state court judges, freed
from the possibility of Supreme Court
review, chose to ignore the Court's deci-
sions. But Article VI of the Constitution
makes it the “Supreme Law of the Land"”
and obligates state court judges, by oath or
affirmation, to support the Constitution.
Thus, as the Conference of State Chief Jus-
tices observed in a resolution adopted on
Jan, 30, 1982:

“These proposed statutes give the appear-
ance of proceeding from the premise that
state court judges will not honor their oath
to obey the United States Constitution, nor
their obligations to give full force to con-
trolling Supreme Court precedents.”

(7) The proposal would undermine the es-
sential function of the Supreme Court of
giving national uniformity to the interpreta-
tion of the Constitution. The proposal, if
adopted, would make the highest court in
each state final arbiter of the meaning of
the First Amendment in the context of
school prayer. Thus, the possibility would
be created of the First Amendment coming
to mean different things in each of the fifty
states. An individual’s constitutional rights
would become a matter of geography.

(8) Similarly, the proposal would under-
mine the supremacy of the Constitution and
of federal law. If state courts could be the
final arbiters of the meaning of the Consti-
tution and of federal law within their juris-
dictions, and if as a consequence the Consti-
tution and federal law could be interpreted
differently from place to place, it would
mean little to say, as does Artaicle VI, that
“This Constitution and the Laws of the
United States which shall be made in Pursu-
ance thereof . . . shall be the Supreme Law
of the Land . . .” That exhortation connotes
some means to make it a reality, some na-
tional tribunal able to give binding and uni-
form interpretations to the Constitution
and to federal law. As Chief Justice Taney
stated in Ableman v. Booth, 62 US. (21
How.) 506 (1858):

“But the supremacy thus conferred on
this Government could not peacefully be
maintained, unless it was clothed with judi-
cial power, equally paramount in authority
to carry it into execution; for if left to the
courts of justice of the several States, con-
flicting decisions would unavoidably take
place ... and the Constitutions and laws
and treaties of the United States, and the
powers granted to the Federal Government,
would soon receive different interpretations
in different States, and the Government of
the United States would soon become one
thing in one State and another thing in an-
other. It was essential, therefore, to its very
existence as a Government that . . . a tribu-
nal should be established in which all cases
which might arise under the Constitution
and laws and treaties of the United States

. . should be finally and conclusively decid-
ed . . . And it is manifest that this ultimate
appellate power in a tribunal created by the
Constitution itself was deemed essential to
secure the independence and supremacy of
the General Government in the sphere of
action assigned to it; and to make the Con-
stitution and laws of the United States uni-
form, and the same in every State.”

(9) The language of the “exceptions and
regulations” clause itself suggests that it is
not a grant to Congress of plenary power
over the appellate jurisdiction of the Su-
preme Court. In contrast to the sweeping
description of Congress’ power relative to
the inferior federal courts (“The judicial
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power of the United States, shall be vested
in one supreme Court, and in such inferior
Courts as the Congress may from time to
time ordain and establish”), the term “ex-
ceptions” suggests a broader power of appel-
late review in the Supreme Court immune
from Congressional excision. As Attorney
General William French Smith has stated:

“The concept of an “exception” was un-
derstood by the Framers, as it is defined
today, as meaning an exclusion from a gen-
eral rule of law. An “exception’ cannot, as a
matter of plain language, be read so broadly
as to swallow the general rule in terms of
which it is defined. Letter to Sen. Strom
Thurmond, Chairman, Senate Committee
on the Judiciary (May 6, 1982), reprinted at
128 Cong. Rec. S4727 (May 6, 1982)."

(10) The Case of Exr parte McCardle, 74
U.S. (7T Wallace) 506 (1868) is no justifica-
tion for a broader interpretation of Con-
gress’ exceptions power. In that case the
Court upheld the constitutionality of a Con-
gressional act repealing an 1867 habeas
corpus statute under which McCardle had
brought his appeal. Even though the Court
had already heard oral argument on the
case, it promptly dismissed it, stating:

‘“We are not at liberty to inguire into the
motives of the legislature. We can only ex-
amine its powers under the Constitution;
and the power to make exceptions to the ap-
pellate jurisdiction of this court is given by
express words. What, then, is the effect of
the repealing act upon the case before us?
. . . Jurisdiction is power to declare the law,
and when it ceases to exist, the only funec-
tion remaining to the court is that of an-
nouncing the fact and dismissing the cause.
74 U.8. (7T Wallace) at 514.”

But the Court carefully noted that Con-
gress had repealed only the means provided
in 1867 for appealing from a denial of
habeas corpus and that it retained jurisdic-
tion over such appeals if brought under the
Judiciary Act of 1789. The case thus stands
only for the limited proposition that Con-
gress may eliminate one means of appealing
from a denial of a petition for habeas corpus
when another avenue remains open.

(11) More to the point of the proper scope
of the exceptions power is the case of
United States v. Klein, 80 U.S. (13 Wallace)
128 (1871). That case involved a statute
adopted by Congress which provided that,
contrary to a Supreme Court ruling, a Presi-
dential pardon could not be used as the
basis for claiming damages from the U.S. for
property seized or destroyed during the
Civil War and which further provided that
the Supreme Court would have no appellate
jurisdiction over any pending case if it
found that a pardon had been held to be the
oredicate for such a claim. The Court held
not only that the statute unconstitutionally
infringed on the President's pardoning
power but also that it unconstitutionally in-
fringed on the Judicial function by prescrib-
ing a particular outcome for the cases pend-
ing before the Court:

‘“* = *» The language of the proviso shows
plainly that it does not intend to withhold
appellate jurisdiction except as a means to
an end * * * Congress has already provided
that the Supreme Court shall have jurisdic-
tion of the judgments of the Court of
Claims on appeal. Can it prescribe a rule in
conformity with which the court must deny
to itself the jurisdiction thus conferred, be-
cause and only because its decision, in ac-
cordance with settled law, must be adverse
to the government and favorable to the
suitor? The question seems to us to answer
itself. 80 U.S. (13 Wallace) at 145-147."
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The case establishes, in other words, that
the separation of powers doctrine imposes
substantial limitations on Congress' use of
the exceptions power.

RECESS UNTIL 2:30 P.M.

The PRESIDING OFFICER. Under
the previous order entered into, the
Senate now stands in recess until 2:30
p.m. today.

Thereupon, the Senate, at 12:30
p.m., recessed until 2:30 p.m.; where-
upon, the Senate reassembled when
called to order by the Presiding Offi-
cer (Mr. WARNER).

The PRESIDING OFFICER. The
Senator from Connecticut.

Mr. WEICKER. Mr. President, as we
continue the debate on the Weicker-
Baucus-Helms amendments, I would
like to read a later communication
from the American Bar Association,
from the new president of the Ameri-
can Bar Association, Mr. Morris Har-
rell. It is dated August 18, 1982:

AMERICAN BAR ASSOCIATION,
Washington, D.C., August 18, 1982.

DEAR SENATOR: As the newly installed
president of the American Bar Association, I
write at this critical time to repeat, and re-
inforce strongly, the position of the ABA
expressed by my predecessor, David Brink,
opposing the many pending proposals to
limit the ability of federal courts to act in
abortion, school prayer and busing cases. I
urge the Senate to reject any and all such
proposals offered as amendments to the
debt limitation bill, H.J. Res. 520, currently
under consideration.

These proposals have been perceived by
many as involving only positions for or
against prayer, abortion or busing. But the
truth is that they are unabashedly court-
stripping bills, and that is the reason that
thoughtful Senators on both sides of the
underlying controversial social issues should
recognize these proposed amendments for
what they really are and join in defeating
them.

The present proposed amendments are of-
fensive to our American governmental
framework and processes on two grounds.
First, the means by which these proposals
attempt to change constitutional law dero-
gate the Constitution, the separation of
powers and the restraint that traditionally
and uniformly has been observed among the
three branches of government. Second, the
amendment procedure being used circum-
vents the normal legislative process by cou-
pling two unrelated measures of great im-
portance that deserve separate consider-
ation, by foreing uncritical consideration of
both as a unit and by avoiding customary
and appropriate advance study.

Mr. President, I ask unanimous con-
sent that I might be permitted to yield
to the distinguished Senator from Ver-
mont (Mr. LEary) for 10 minutes with-
out losing my right to the floor.

The PRESIDING OFFICER. Is
there objection?

Mr. WEICKER. Without this being
construed as the end of the speech for
the purposes of the two-speech rule.

The PRESIDING OFFICER. Is
there objection to the unanimous-con-
sent request?

Mr. HELMS. Mr. President, reserv-
ing the right to object—
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The PRESIDING OFFICER. The
Chair asks the Senator from Connecti-
cut to restate his request.

Mr. HELMS. No objection.

The PRESIDING OFFICER. With-
out objection, it is so ordered. The
Senator from Vermont.

Mr. LEAHY. Mr. President, I thank
my distinguished colleague from Con-
necticut, and I thank the Chair.

The debate over limiting Federal
court jurisdiction to make changes in
the nature and quality of rights de-
clared by the Supreme Court under
the Constitution is not new. It seems
that every generation is bound to test
the strength and the limits of the
principles of an independent judiciary
and the separation of powers. I com-
pare the current assault on Federal
court jurisdiction to attacks through
our history on the first amendment. It
is by now a truism that the first
amendment is most ardently embraced
when there is relatively little dissent
in the society and most challenged
when unpopular views seem to disturb
the placid consensus.

Much the same can be said of our
courts, the branch of Government de-
voted to interpreting our Constitution
and laws, free of the pressures of the
passing majority. A healthy and inde-
pendent judiciary is never more neces-
sary than at a time when there is im-
patience and discontent with the way
the Supreme Court chooses to inter-
pret the Constitution.

There are numerous bills before the
Senate that seek to limit or eliminate
the jurisdiction of the Federal courts,
and the amendment of the Senator
from North Carolina on school prayer
eliminating both lower and Supreme
Court jurisdiction is but one example.
On some of the issues a majority of
this body will agree with the underly-
ing social goals of particular bills. But
much more than school prayer,
busing, or abortion are at stake, and
much more than court jurisdiction will
be limited if we let expediency become
the engine of change.

In all of these examples, State stat-
utes to be shielded from review would
override rights declared and protected
by the courts. The impatience and out-
rage of some Americans is directed to
the fact that the courts move more
slowly than legislative bodies, and a
change in the law is brought about not
in response to a public outery for
change but as a byproduct of a legal
dispute arising under our laws—that
is, a case or controversy.

In normal times, we all perceive a
great personal stake in the independ-
ence of the courts. No one can safely
predict whose rights will depend on
that independence in the future.
Therefore, we favor a strong judiciary,
under law, rather than a judiciary
that bends first in one popular direc-
tion, then in another. But to make
this system work, no one has the right
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to look to the courts for a quick fix.
No one has a stake in courts that can
be easily persuaded to follow the
howls rather than the law.

I do not accept the proposition that
if Congress creates lower Federal
courts it must endow them with un-
limited authority to vindicate every
federally created right. There have
been limitations on Federal court ju-
risdiction, such as increases in the ju-
risdictional amount, changes in the
nature of diversity and removal juris-
diction, and a few—very few—in-
stances where Congress has limited
Federal court jurisdiction altogether,
such as the Norris-LaGuardia Act and
the Tax Injunction Act of 1937.

But not even the few instances
where Congress limited the jurisdic-
tion of the Federal courts in specific
subject areas did Congress ever go so
far as to remove from the total protec-
tion of the Federal courts rights guar-
anteed under the Constitution.
Through the lengthy and sometimes
tumultuous history of Congress, many
bills have been introduced to do just
that, and none has ever passed.
Through that long history the power
of Congress to establish lower Federal
courts and to make exceptions to the
appellate jurisdiction of the Supreme
Court has been exercised to adjust the
scope and authority of the judiciary to
better serve the needs of the litigants,
to promote efficiency, to maintain a
healthy balance between the State
and Federal systems.

But there should be a clear distinc-
tion in the minds of every Senator be-
tween legislation to improve the
courts and legislation to use the courts
to accelerate changes in substantive
constitutional law. The thrust of the
court-stripping bills now before the
Senate, including the amendment to
the debt ceiling bill on school prayer,
is to short circuit the normal processes
for amending the Constitution, which
are difficult and time consuming. But
they are difficult and time consuming
for a reason. The Constitution should
reflect the wise resolve of the people,
tested over time.

In the Constitution Subcommittee
hearings on court jurisdiction conduct-
ed in 1981, we observed the Nation’'s
finest legal scholars in a sincere and
technically complex discussion of the
constitutionality of various proposals
to limit lower and appellate Federal
court jurisdiction on an issue-by-issue
basis. It is hard to predict the outcome
of that same debate in the courts,
simply because there is a scarcity of
precedents truly on point. The scarci-
ty, however, results from the devotion
of past Congresses to the principle of
shared powers and an unwillingness to
buy fast changes in law at a steep con-
stitutional price.

Among the eminent law professors
who appeared before the Constitution
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Subcommittee, a few believed that
there were few limitations imposed by
the Constitution on Congress under
article III and that an underlying pur-
pose of Congress to extinguish par-
ticular rights did not, in general,
signal a violation of the Constitution.
But it is interesting that most of the
scholars who read article III broadly—
that is, in a manner giving Congress
relatively broad authority—also be-
lieve that it would be a tragedy for
Congress to forgo the self-restraint
that has united each generation with
the next.

One witness, Prof. Martin Redish of
Northwestern University Law School,
believed that Congress has a broad au-
thority under article III and that the
court-stripping bills may be constitu-
tional. But he ended his visit with us
on a very different note:

In past years, previous Congresses were
also disturbed with many substantive deci-
sions of the Supreme Court. They, too, con-
sidered legislation to curb the Court's juris-
diction. But, with rare exception, those Con-
gresses declined to take such drastic action.
I strongly urge you to exercise similar re-
straint, both for the good of the nation and
for the rule of law.

The hearings and the opinions can
only help us to decide if we have the
authority to act. We must answer the
guestion of whether we ought to act.
It is that issue which must concern us
all.

Nothing less than the rule of law is
at stake. It may be shocking to think
that not every syllable of every word
necessary to protect the rights of citi-
zens under the Constitution is located
within the four corners of that docu-
ment, that so much of the quality of
constitutional government rests with
the judgment of the fallible men and
women who serve in government.

Limiting the jurisdiction of the
courts as a means of reversing particu-
lar decisions or limiting their effects is
a grave and potential threat to our
system of checks and balances.

The separation of powers has never
been absolute in our system of govern-
ment. The three branches overlap.
The lines of authority are at times un-
clear.

Underlying the success of the system
over nearly 200 years, is a strong
notion of comity and accommodation
among the branches. The self-re-
straint exercised by each branch is
strengthened by genuine concern
about destroying that sense of comity,
just as one is careful to nurture a
fruitful relationship with a good
neighbor.

Perhaps the most important lan-
guage from the most important Su-
preme Court case on the issue of Con-
gress control of the Supreme Court’s
appellate jurisdiction, ex parte McCar-
dle, is the Court’s simple description
of what happens to the legal process
itself when jurisdiction is eliminated:
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Without jurisdiction the court cannot pro-
ceed at all in any cause. Jurisdiction is the
power to declare the law, and when it ceases
to exist, the only function remaining in the
court is that of announcing the fact and dis-
missing the cause.

In limiting the power of the Su-
preme Court, no one is left to declare
the law. There are no rights out there
that you can rely on. The people of
our country must realize that if their
rights are violated, they have no one
to turn to.

Mr. President, the issue before us,
the issue of court-stripping, is truly a
radical issue. This is a radical concept.
Anyone who considers himself a true
conservative should reject this. This is
radicalism in the extreme. This is a
vast change in 200 years of our histo-
ry. It is destructive of the process of
three equal branches of Government.

Every school child in this country, if
they have had even a modicum of
training in the Government of their
Nation, will tell you we have three
equal and separate branches of Gov-
ernment. If this radical court-stripping
move were to be adopted where we say
there are two far more than equal
branches of Government and there is
a third branch of Government but a
vestigial residue of its former self, not
equal, unequal, grossly unequal, and
that your rights, if they are not pro-
tected by the executive and the legis-
lative, they will never be protected by
the judiciary no matter what might be
the makeup of the judiciary because
they no longer will have the power to
do so.

A Government of carefully balanced
powers is very literally unbalanced
and thrown into disarray. Relations
among the three branches of Govern-
ment are a careful mix of competition
and accommodation. Without the final
authority to declare the law in any
branch, the will to accommodate the
other branches declines, and the need
to become the strongest branch, pre-
vailing amid the chaos, grows ever
greater.

The matter has never been put
better than Alexander Hamilton
stated it in the Federalist, No. 80:

There ought always to be a constitutional
method of giving efficacy to constitutional
provisions. What, for instance, would avail
restrictions on the authority of the State
legislatures without some constitutional
mode of enforcing the observance of them?
* * * No man of sense will believe that such
prohibitions would be scrupulously regarded
without some effectual power in the Gov-
ernment to restrain or correct infractions of
them. This power must either be a direct
negative on the State laws or an authority
in the Federal courts to overrule such as
might be in manifest contravention of the
articles of Union. There is no third course
that I can imagine. The latter appears to
have been thought by the convention pref-
erable to the former, and I presume, will be
most agreeable to the States.

I hope that as we consider the
amendment presented to this body
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earlier today, we can remember that
what is permissible is not always wise.
Simply because we can do it does not
mean that we should. Simply because
we have the power does not mean that
it is good for our Nation. Congress
must resist temptation to adjust the
jurisdiction of the lower Federal
courts, or of all Federal courts, to re-
spond to particular decisions of the
Supreme Court.

The process of constitutional amend-
ment is clearly open to the Nation to
alter or reverse a judgment of the Su-
preme Court. While that process is
slow, the result is a more certain meas-
urement of national sentiment and a
deeper respect for the law that results.

In addition to the amending process,
the power of the President to affect
the makeup of the courts over time
through judicial appointments is an
important one. The President, and in-
directly, the political process, can have
a potent effect on law and public
policy.

The 75th Congress was faced with a
dilemma not unlike our own when it
considered and rejected President
Roosevelt’'s Court-packing proposal.
The Senate Judiciary Committee rose
to the occasion, despite the great pres-
sure to speed along legislation that
was designed to ease the pains of the
Great Depression. The words of that
committee could be our own today:

Let us, of the 75th Congress, in words that
will never be disregarded by any succeeding
Congress, declare that we would rather have
an independent court, a fearless court, a
court that will dare to announce its honest
opinions in what it believes to be the de-
fense of liberties of the people, than a court
that, out of fear or sense of obligation to
the appointing power or factional passion,
approves any measure we may enact. We are
not the judges of the judges. We are not
above the Constitution.

Mr. President, what the Judiciary
Committee said during the 75th Con-
gress should be harkened to by this
Congress.

If the amendments before us were to
be enacted into law, we would shatter
the independence of the Federal
courts. We would shatter the founda-
tion of our freedoms which have been
nurtured through 200 years of consti-
tutional government. We would shat-
ter the Constitution, itself.

The freedom of every American is at
stake. And every American should
know that we will have as much free-
dom as he or she is willing to fight for.

I believe the American people will
not reject our history. They are not
seeking a new, radical vision of Amer-
ica in which the Government can
sweep into every corner of a person’s
personal life. I believe that when the
American people understand the
stakes we are playing for, they will do
what every generation of Americans
has done. They will fight to preserve




22356

the Constitution and the freedoms it
protects.

The PRESIDING OFFICER. The
Senator from Connecticut.

Mr. WEICKER. Mr. President, 1
resume the letter of August 18, 1982,
from the president of the American
Bar Association, Morris Harrell, to
this Senator:

As you well know, the ABA takes no posi-
tion on the issues of school prayer, abortion
or busing, but is concerned that the penden-
cy of another highly emotionally-charged
debate over prayer or abortion will obscure
the fundamental flaw in all these proposals.
We emphasize again that the issue is not
prayer, abortion or busing; the real issue is
the integrity of our tripartite system of gov-
ernment. The ABA has long opposed any
legislative attempt to alter constitutional
law through means other than constitution-
al amendment. We believe that the enact-
ment of any of these measures would consti-
tute an unprecedented attack on the Consti-
tution and the independence of the federal
judiciary and establish unwise policy. Such
proposals, if enacted, could be used in the
future as precedents for effecting constitu-
tional changes that would impair other
rights of all Americans, including propo-
nents of the present amendments. All such
proposals should be vigorously resisted.

We also reiterate that the serious consti-
tutional questions involved in these court
limitation proposals deserve full consider-
ation in Committee. Avoiding the healthy
public debate currently underway in the Ju-
diciary Committee and injecting the unre-
lated court jurisdiction issue into the debate
over the debt ceiling would do a grave dis-
service to both issues.

We strongly urge that the Senate permit
the normal legislative process to continue
uninterrupted and to oppose any court-

stripping proposals. Consequently, we en-
dorse adoption of the pending Weicker and
Baucus amendments.

Sincerely,

MoRrRris HARRELL.

Mr. President, let me review for a
few minutes, if I might, the amend-
ment of the distinguished Senator
from North Carolina. I will ask rhetor-
ical questions as to the substance of
that amendment.

QUESTIONS AND ANSWERS ON SCHOOL PRAYER

BILLS
WHAT DOES THIS LEGISLATION PROPOSE TO DO?

This legislation would enable State
courts to sanction “voluntary” prayers
in public school classrooms. No longer
would the Supreme Court be able to
review State court decisions. Addition-
ally, challenges to school prayer pro-
grams could no longer be brought in
any Federal court.

The statutes do not define “volun-
tary” prayer, but it is generally as-
sumed that the term refers to propos-
als whereby students, teachers or
others offer prayers of their own
choosing in school classrooms. Used as
such, the term “voluntary” is a misno-
mer because, as the courts have found,
prayer sessions in the schools are
never truly voluntary. Students are
pressured by their peers and teachers
to participate in the prayer sessions
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and are severely stigmatized if they

choose not to.

WHAT IMPACT WOULD THIS LEGISLATION HAVE
ON THE FIRST AMENDMENT PRINCIPLE OF RE-
LIGIOUS LIBERTY, THE ESTABLISHMENT
CLAUSE, AND CHURCH-STATE SEPARATION?
This legislation would violate the

fundamental principle of church-state
separation and dilute the strength of
the establishment clause. Its intent is
to undermine those Supreme Court
rulings which prohibit government
sponsored and supervised prayer in
public schools. This would directly vio-
late the establishment clause which
guarantees each and every citizen the
right to be free of governmental en-
tanglement with religion, such as
prayer in the public schools. The pas-
sage of this legislation would run
counter to American tradition and reli-
gious liberties.

WHAT IS THE CURRENT LAW ON THE SUBJECT?

In the early 1960's, the Supreme
Court ruled in the cases of Engel v.
Vitale, 370 U.S. 421 (1962) and Abing-
ton School District v. Schempp, 374
U.S. 203 (1963) that a State may not
compose and prescribe a form of
prayer for recitation in the schools,
and that a State or city may not re-
quire the Bible to be read without
comment and the Lord's Prayer to be
recited in public schools. Following
upon the principles established in
these cases, Federal courts have for-
bidden students to compose their own
prayers and offer them. As recently as
January 25, 1982, the Supreme Court
unanimously upheld a fifth circuit
ruling that Louisiana’s “voluntary”
school prayer law which authorized
local school districts to adopt a before-
class school prayer period was uncon-
stitutional. (Treen v. Karen B., No. 81-
1031)

Neither the fact that the prayer may be
denominationally neutral, nor the fact that
its observance on the part of the students is
voluntary can serve to free it from the limi-
tations of the Establishment Clause . .. The
Establishment Clause, unlike the Free Exer-
cise Clause, does not depend upon any show-
ing of direct governmental compulsion and
is violated by the enactment of laws which
establish an official religion whether those
laws operate directly to coerce nonobserving
individuals or not. (Engel at 430.)

Nothing under current law regarding
school prayer prohibits a student from
freely exercising his/her right to vol-
untarily pray. Religious freedom and
true voluntary prayer for public
schoolchildren has never been out-
lawed by the Supreme Court. There-
fore, this legislation is unconstitution-
al and unnecessary.

WHAT ELSE IS PERMISSIELE UNDER CURRENT

LAW?

First, schools may use the Bible or
other religious books as source books
in teaching about religion.

Second, schools may offer a course
in the Bible as literature and history.

Third, schools may offer objective
instruction in comparative religion.
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Fourth, students may study the his-
tory of religion and its role in the
story of civilization.

Fifth, students are free to recite
such documents as the Declaration of
Independence which contain reference
to God.

Sixth, students may sing the nation-
al anthem and other patriotic songs
which contain reference and assertions
of faith in God.

Seventh, references to faith in God
in connection with patriotic or ceremo-
nial occasions are permissible.

Eighth, students may be dismissed
for sectarian instruction off school
premises.

Ninth, school facilities may be
rented during off-hours to religious
groups if there is a general policy of
renting the facilities to nonschool or-
ganizations.

WHAT IS THE GOVERNMENT'S ROLE WITH
REGARD TO RELIGION?

Government’s role has been and
should continue to be one of neutrali-
ty. It should neither oppose nor sup-
port religion, favor one religion over
others or favor nonreligion. It has no
expertise in religion and should leave
the teaching of theology and the prac-
tice of it to parents and theologians.
HOW WILL THIS LEGISLATION ALTER THE FEDER-

AL COURTS' ABILITY TO ADDRESS CONSTITU-

TIONAL RIGHTS?

This legislation removes the jurisdic-
tion of the Supreme Court and the
lower Federal courts in cases of gov-
ernment sponsored and supervised
prayer in the public schools. It would
establish a dangerous precedent of dis-
abling the Federal courts and prevent-
ing them from protecting constitution-
al rights when those rights become po-
litically unpopular. Only through deci-
sions by the Federal judiciary has this
country seen a uniform and consistent
principle of judicial supremacy in mat-
ters of constitutional interpretation
established in Marbury v. Madison, 1
Cranch 137 (1803). By precluding Su-
preme Court and lower Federal court
review of any cases arising from State
court decisions pertaining to school
prayer, parents and other aggrieved
parties would have no opportunity to
acquire relief from State court deci-
sions.

WHY DO MAINLINE DENOMINATIONS OPPOSE

THIS LEGISLATION?

This legislation, contrary to the
philosophical view of its proponents
on other issues, would not get Govern-
ment out of our lives. There would
merely be a transfer of governmental
authority and power from the Federal
level to the State level. Local govern-
ments would be given greater power to
intervene, influence, support and con-
trol religious exercises in the class-
room.

These programs are never truly ‘“vol-
untary” and produce psychological
pressures upon the children who do
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not wish to participate or whose par-
ents do not wish them to participate.
No child should be faced with the
Hobson’s choice implicit in any ‘“‘vol-
untary” school prayer program: Either
participate in a ceremony contrary to
ywour religious beliefs or find yourself
labeled as “different.”

The Supreme Court’s interpretation
of the first amendment’s wall of sepa-
ration in school prayer cases is consist-
ent with the Constitution and the in-
tention of the Founding Fathers. It is
in the best American tradition and
serves religion and religious freedom.
The legislation proposed is unconstitu-
tional, unnecessary, and constitutes an
unconscionable attempt to breach that
“wall.” It is an attempt which we
strongly urge Congress to reject.

(Mr. HAYAKAWA assumed the
chair.)

Mr. President, I would like to, if I
might, at this time indicate for the
benefit of those who might be listen-
ing to these words the difference be-
tween the prayer recited in this Cham-
ber and that recited or that proposed
to be recited in the classrooms of the
Nation. Many times people say, “Well,
prayer is recited in the Senate Cham-
ber at the opening each day of this
body.” What has to be pointed out is
that this Senator does not have to
attend. He does not have to be in this
Chamber and, indeed, may leave the
Chamber in the middle of the prayer
if he so chooses.

That choice and that option is not
available to any child attending
school. There is nothing voluntary
That is

about attendance at school.
mandatory. So let us make it clear

that when the term “voluntary” is
used, it might be used in conjunction
with the prayer. It cannot be used in
conjunction with presence in the class-
room. That is mandatory. That is the
very distinct difference between the
occasion of prayer in the Senate and
the occasion of prayer in the public
schools. One truly is voluntary in the
sense that those who are in the Cham-
ber do not have to be here and may
leave. It is mandatory in the sense of
the schoolchildren who are obliged to
be in the classroom.

There are those who indicate that
no harm can come from this, and,
indeed, a young child does not have to
listen. I ask anybody within the sound
of my voice, what 6-year-old, 7-year-
old child is going to stand up and
insist on their constitutional rights?
At that age and even older, when ev-
erybody stands, you stand; when ev-
erybody bows their head, you bow
your head; when everybody mumbles
words, you go ahead and mumble
words. So, in the very real sense, nei-
ther is the exercise of the prayer vol-
untary to a young child.

I am well aware, Mr. President, that
public polls are taken on this subject
of “voluntary prayer in the schools.” I
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am well aware that a majority say,
“Let us have voluntary prayers in the
schools.” Maybe this is a good time for
us to once again review the history of
this Nation to come to an understand-
ing as to what it is the Constitution of
the United States says. These words
were not planted here by some liberal
fanatic from the 1960’s and 1970's and
1980's. Rather, these words were care-
fully chosen and written on the basis
of experience back in the 1700’s.

Congress shall make no law respecting an
establishment of religion or prohibiting the
free exercise thereof,

No law. The Archbishop of Canter-
bury was not on the Mayflower. The
Archbishop of Canterbury was not on
the Mayflower because those who were
on the Mayflower were fleeing from
the state religion of England. That is
our origin as a Nation. There is no
greater mischief that can be created
than to combine the power of religion
with the power of government, and
history has shown us that time and
time and time again.

Now, tell me, what is the prayer to
be if it is to be voluntary? Is it to be a
Protestant prayer? Is it to be a Catho-
lic prayer? Is it to be a Jewish prayer?
Is it to be a Buddhist prayer? Is it to
be a Mormon prayer? Or is it to be a
mishmash of every religion known to
the world and therefore meaningless?

The Constitution of the United
States was not written for the genera-
tion that existed at the time of its
writing. It was meant to last through
all generations and all circumstances,
and so now I pose to you the question:
Who knows today whether any faith
or any religion is the true faith or the
true religion?

What the Constitution is saying is
that when that comes along—if indeed
none of the faiths existing today are
the true faiths—when that comes
along, the circumstances should exist
whereby it could be proclaimed in
total freedom to all the people of this
country. That is the purpose of the
Constitution.

So 1 do not care if a prayer is written
that encompasses every faith in this
country. I have to make sure that doc-
ument stays clean for the faith that
has not even been proclaimed yet.
That is the purpose—not to tailor it to
the existing circumstances or the
people of this generation, but to make
certain that it is operative for all gen-
erations and all circumstances and, in
the case I am talking about, all faiths.

That is why I say that probably
nothing is more important to the
Nation than this debate.

It sounds very comfortable, very in-
spiring: One can almost envisage a
Norman Rockwell painting, with
people in their pews, with hands
clasped, to illustrate all this business
of prayer in school, as if it will protect
us. The only thing that will protect us
is the assurance, by the laws of this
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country, that no matter what a person
believes, he will be able to practice it
in total freedom, free from any hurt
or any harm.

People say, “In the United States of
America, in 1982, how can we have re-
ligious persecution?” Why do we have
to put it in terms of persecution? Why
do we have to put it in terms of any-
body being burned at the stake, and so
forth? Let us put it in its mildest form:
Why should a child be embarrassed by
his or her classmates because he or
she fails to stand up or bow his or her
head or mumble some set words pre-
scribed by the Government of the
United States?

I referred earlier to our history as a
nation, when I said that those who
came here were fleeing from religious
persecution, the religion of the state—
the Church of England. We are a
nation of immigrants. Nearly all of us
come from families that have prac-
ticed various faiths around the world.

It is ironic that here I stand as a citi-
zen of the United States, reciting the
history of a people fleeing from the
Church of England, when my own
great-uncle was the Archbishop of
Canterbury. But I do not want a state
religion in this Nation.

We forget so fast. It is not a matter
that there is any peculiar mark upon
all of us living in the year 1982 that we
tend to forget our origins or the words
in that document, because it was
shortly after the arrival in the United
States by those who were persecuted
that they started their own persecu-
tion. The Salem witch trials are noth-
ing of which any citizen of this Nation
is particularly proud.

Ask my colleagues here on the floor
of the U.S. Senate who are of the
Mormon persuasion about the perse-
cution of the members of their faith
as they trekked across the Nation to
find their final home in the West.

As I say, it sounds very convenient
and very comfortable and warm and
cozy, this idea of a little prayer. But
the history of the world offers too
many instances of being bathed in
blood in the name of religion. What
has distinguished the United States of
America from any other nation has
been our unwillingness to go down
that path.

For those who disagreed with the
Supreme Court decisions of several
decades ago and thought the world
was going to come to an end, I suggest
that never before have we had such re-
ligious freedom in the United States of
America. It was a touchy matter just
within my lifetime to be Jewish. It was
touchy to be Roman Catholic. Why
should it have been? Who gave to any-
body the right to say that Protestant-
ism, my faith, should de facto be the
State religion of the United States?
Who gave anybody the right to do
that? And the fact that that “right”
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was taken away is bothersome? Not at
all. It should not be. It should never
have been. This is not a Protestant
country; but for some 200 years it
was—to the detriment of Catholic and
Jew, to the detriment of the Mormon,
to the detriment of many other minor-
ity faiths.

I do not yearn for those good old
days. We are finally living what the
Constitution says, and I want to leave
it that way.

Just in our memory, President John
F. Kennedy brought down the barriers
that existed for politicians of the
Roman Catholic faith. It was said that
no Catholic could be President of the
United States, because he or she would
owe their allegiance to the Pope in
Rome. That did not come out of your
history book. Those were the words we
heard as we were growing up. With
the election of President Kennedy,
that barrier came tumbling down.

Let me read some words of that
President of these United States.
During a campaign address in 1960,
President Kennedy told the Greater
Houston Ministerial Association:

I believe in an America where the separa-
tion of church and state is absolute, where
no Catholic prelate would tell the President
how to act, and no Protestant minister
would tell his parishioners for whom to
vote, where no church or church school is
granted any public funds or political prefer-
ence, and where no man is denied any public
office merely because his religion differs
from the President who might appoint him
or the people who might elect him,

When the Supreme Court banned
school prayers in the New York public
school system in 1962, President Ken-
nedy commented:

We have in this case a very easy remedy
and that is to pray ourselves. And I think it
would be a welcome reminder to every
American family that we can pray a good
deal more at home, we can attend our
churches with a good deal more fidelity, and
we can make the true meaning of prayer
more important in the lives of all our chil-
dren.

There was a man who understood
what prayer is all about and what the
Constitution is all about, whose faith
had been denied access to the highest
offices in the land because Protestant-
ism was de facto the official state reli-
gion.

No, I think we are under a far better
set of circumstances today, since that
Supreme Court decision.

It is not up to the Senator on
Monday to take up where the rabbi
leaves off on Saturday or the priest or
the minister on Sunday. That is not
the job of the men and women of this
Chamber.

It is all we can do to see the Consti-
tution of the United States is lived up
to, never mind some particular reli-
gious creed.

When I think of the teachings of my
own faith on the matter of prayer, I
recall the words of the Sermon on the
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Mount. I am reading from the Phillips
edition of the New Testament, the
Gospel of Matthew:

Beware of doing your good deeds con-
spicuously to catch men's eyes or you will
miss the reward of your Heavenly Father.

S0 when you do good to other people
don’t hire a trumpeter to go in front of you
like those play actors in the synagogues and
streets who make sure that men admire
them. Believe me, they have had all the
reward they are going to get.

No, when you give to charity don’t even
let your left hand know what your right
hand is doing so that your giving may be
secret. Your Father who knows all secrets
will reward you.

And then when you pray don't be like the
play actors. They love to stand and pray in
the synagogues and street corners so that
people may see them at it. Believe me, they
have had all the reward they are going to
get. But when you pray go into your own
room, shut your door and pray to your
Father privately. Your Father who sees all
private things will reward you, and when
you pray don’t rattle off long prayers like
the pagans who think they will be heard be-
cause they use s0 many words,

Go inte your room and pray to your
Father in secret because he knows all se-
crets.

Why all this great proclamation?
Why this wearing of religion on the
sleeve? Why the writing of these mat-
ters in the Constitution of the United
States when they should be written in
the heart?

This is one of the great debates, not
in the sense of my contribution to it,
but in the sense of the subject matter,
that will ever come before this Cham-
ber during the course of the lives of
those both on the floor and in the gal-
leries.

If anyone thinks that the problems
of this Nation are reduced merely to
those things which we hold in our
hand, be it money, or be it an automo-
bile or a home, or a television set, or
all these matters—that has never been
the measurement for greatness in this
Nation, It has been our idealism, and
the courage to have that idealism
manifest itself time in and time out
that has given to us the greatness that
we enjoy.

You do away with the Constitution
of the United States and what it says
and the United States will not be No. 1
for very long, not with all the missile
systems in the world, not with all the
billions of dollars spent on defense,
not with the greatest gross national
product. The greatness of this Nation
lies in those words, those principles,
those ideals. They give to this very few
people a greatness way beyond our
numbers and way beyond the re-
sources or the land that comprises
America.

People have come here to this
Nation because man and woman can
speak whatever they feel. They can
worship as to however they feel. Why
is it up to us to narrow those visions
and to define religion in terms of the
religions that we know now? There
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might be something greater and more
beautiful out there than anything we
have ever heard or seen something
that might be even truer than any-
thing that we have had taught to us.

But it will take that much longer to
flower and to be revealed to us by
virtue of the fact that we have defined
religion within the terms of our own
experience.

I understand that it is difficult for
those of us as we move along in years
to comprehend what the status of the
young of this Nation is compared to
our experiences.

I was asked a question by the distin-
guished Senator from North Caroli-
na—we had a good go-around on
public television yesterday. He very ar-
ticulately and eloquently expressed his
point of view. I did my best to lay out
on the table my own belief. He indicat-
ed to me that prayer was recited as he
was attending public school. He asked
me whether or not such was my expe-
rience. I explained I had not been to
public school, that I attended private
school, and indeed in the private
school I attended, prayer was manda-
tory. Worship was mandatory, and be-
lieve me it was Protestant in form.

My Jewish friends either had to
attend or they could stand in the park.
The same holds true of my Catholic
friends. And we looked upon them as
something different just as they must
have looked upon themselves. There
have to be certain scars that go along
with that, even though they are not
the ones that you visibly see on a
person.

Of my children, and there are eight
of them, some go to private school and
some go to public school. They have
not had that experience. On the other
hand, I think they probably have a
more profound understanding of the
world around them and a greater love
and a greater beauty to their lives
than I do mine. I wonder when 1 see
them working with a group of retard-
ed children, giving of their free time,
whether or not that really is not a
form of worship far more exhilarating
and far more meaningful than my sit-
ting in the pew in church with hands
folded. It is certainly different, far dif-
ferent from what I did. But according
to the matters in which I believe I
think maybe they are closer to Heaven
than I am. Times change. Love
changes. Faith changes.

How we view our fellow man
changes. But, yes, I believe this is a far
more religious Nation, and one far
closer to the ideals professed by many
religions, today than it was 20 or 30 or
40 years ago.

People say, “Well, take a look at all
the promiscuity, drugs and sex,” and
all the rest of it. There is only one dif-
ference, only one difference today.
You are seeing it, you are seeing it in a
free society.
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Everybody is amazed. When I grew
up, to be called Victorian was the epit-
ome of strictness, of discipline. Now we
know differently, do we not? We know
behind those closed doors and under
all those big dresses and all the rest of
it that it was not such a disciplined or
such a strict society. So that all that is
different is not that the world is going
downhill. What we see is with a far
greater eye for the truth, and there is
nothing wrong with that.

I do not feel my children are one
step behind me. Indeed, they are
ahead of me in the practice of ideals,
the lessons I learned through a for-
malized instruction in my particular
religious faith. Some turn to me and
say, “Well, you know, unlike those of
us who had to perform our military
service, the youngsters nowdays do not
have to go into the Army, the Navy, or
the Marine Corps, or whatever, and,
therefore, they are less patriotic.”

They are not less patriotic. My kids
and all those I know would lay down
their lives just as would any other gen-
eration. They might demand a little
bit of reason, a little bit of logie,
before they do it. Too often in the
past we have all gone marching just on
the symbol of a flag to lay down our
lives, not always necessarily in the
greatest causes. Because there is some
logic that comes to our patriotism,
does that make somebody less patriot-
ic? Hopefully, it takes us a step away
from war and from death and from de-
struction. But indeed when we do lay
them down, we know what we are
laying them down for, and it will be
for a good reason.

I remember when I first came to the
Congress of the United States repre-
senting the Fourth District of Con-
necticut, and I believe it was during
the October break, it was during the
time of Vietnam, and a time of pro-
found change in the physical, not just
the mental but the physical, appear-
ance of the Nation. Young people were
considered to be disrespectful and not
patrioticc We did not understand
people who had beards and bluejeans
and granny dresses and all the rest of
it; they were different, they were not
patriotic. To be sure, some were not
patriotic.

But 1 always remember this: I re-
member a class of seniors from Roose-
velt High School in Bridgeport, Conn.,
and they came down during their
Thanksgiving vacation and they were
dressed just as I have described to you.
Their appearance was nothing that
was in line with the way I had been
raised or indeed the Nation as a whole
had been raised. But when it came to
the subject of patriotism, instead of
standing all neatly dressed and clean-
shaven in their classrooms in Bridge-
port, Conn., reciting the Pledge of Al-
legiance to the flag and singing the
Star Bangled Banner, they chose to
take their Thanksgiving vacation and
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bring down to Washington, D.C., one-
on-one a retarded child.

So I would have to ask the guestion,
who is the greater patriot? That is a
different form of patriotism, is it not,
to share America with those who do
not have the opportunity available to
each one of us? All of a sudden the
bluejeans and the beards and the
stench, and everything else, are sort of
forgotten. What a great act of Ameri-
canism.

There can be no returning to the
good old days. I do not want people
dying for just a flag or a bar of music.
I want them to lay down their lives be-
cause this Nation in its living means
something, has a value to it. To recite
words, does that do any of us any
good? Call it a prayer but it becomes
just words and, indeed, if it is so wa-
tered down that it appeals to every re-
ligion in the world it cannot mean very
much. By the time you are through
with the Constitution of the United
States and you throw in there busing
and abortion and balanced budgets
and congressional salaries and school
prayer, it is not going to mean very
much. It may make you feel good to
read it but it will not mean anything,
and it will not create something better
as each day dawns on this Nation.

I do not recall, for example, that we
can rest easy with religion around or
that all good emanates from it. Where
were the religious leaders of this
Nation, where were they, when we un-
abashedly practiced segregation? That
was not just something of the time of
Martin Luther King. We have been
practicing it since the document was
written. Where were they? Where
were all the great principles that were
recited in church on Sunday and for-
gotten on Monday? Where were they?
Maybe it will be that if indeed there
has been a decline in church attend-
ance that that will spur people on to
doing a better job in convincing per-
sons they ought to belong to some par-
ticular faith. I might add that my pro-
fession is not immune from that be-
cause we have had a little decline in
attendance when it comes to voting. I
have all I can do to take care of the
Government side of the United States.
Do you know where we have come to
in this Nation? We are at the point
now where a majority to elect a Presi-
dent of the United States is 29 percent
of those eligible to vote. That was the
majority in the last election.

A majority to elect a Senator of the
United States is now about 25 percent.
Probably a majority to elect a Con-
gressman is somewhere around 20 per-
cent. I should worry whether the
churches are full? I have got to worry
whether the voting booths are full of
people who care about this Govern-
ment, and if they do not then some-
thing is wrong in our own backyard.

Maybe it is that we are not living up
to the ideals of that document so that
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we can inspire people to participate in
Government, to elect the best, to vote.
Obviously, we are falling short, and
maybe so it is with the various reli-
gions in this country. No, the churches
are not full. Maybe they had better do
something about that. But that is
their job. My job is to reinstill an en-
thusiasm and a faith and ideal in the
political system of this country.

I have never seen a merger between
two weak companies that ever worked,
and that is what you are trying to do,
trying to lean one on the other, reli-
gion and government, in this country.
Each has to stand on its own two feet,
and if it cannot, then shake it up, but
do not glue them together because
then we will both go down the chute.

I realize that at the outset of this
debate I have got an awful lot of con-
vincing to do. The polls say that,
people say we ought to have prayer.
But, it is to be hoped that by the time
we are through we will have it clearly
understood that what we are not talk-
ing about in any way is the stifling of
rt;liigion but rather the encouragement
of it.

I find it ironic that my conservative
brethren, so-called, who want Govern-
ment out of our lives want Govern-
ment in religion. There are some areas
where the Government should be be-
cause nobody else wants to go there.
But religion is not one of those areas.
Once the Government comes into our
faith, then, believe me, it can tell you
exactly what to believe in. That is not
a happy circumstance for the United
States of America.

Mark Twain had a great paragraph
in his “A Connecticut Yankee in King
Arthur’s Court,” which book a little
later I think my colleagues would like
to listen to. But Twain, speaking on
the separation of church and State,
said:

Spiritual wants and instincts are as vari-
ous in the human family as are physical ap-
petites, complexions, and features, and a
man is only at his best, morally, when he is
equipped with the religious garment whose
color and shape and size most nicely accom-
modates themselves to the spiritual com-
plexion, angularities, and stature of the in-
dividual who wears it; and besides I was
afraid of a united church; it makes a mighty
power, the mightiest conceivable, and then
when it by and by gets into selfish hands, as
it is always bound to do, it means death to
human liberty, and paralysis to human
thought.

You see, he was not just a man who
wrote about Tom Sawyer and Huck
Finn. He knew about the spirits that
bring greatness or bring tragedy to
this world.

How many of you remember seeing
the movie “Cromwell”? I remember
that depiction of the Battle of Naseby.
The two forces opposing each other
across the valley were the forces of
Charles I and the forces of the Lord
Protector Oliver Cromwell. And there
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on one side of the valley sat Charles I,
next to him the Archbishop of Canter-
bury and all the bright Polesian
horses and armored officers, with
Charles I praying to the Almighty to
give him the victory in the name of
right. And the camera pans across the
field and there sit the troops of the
Lord Protector, a ragtag bunch, and
there sits Cromwell on his horse,
hands clasped, asking the Almighty to
give him the victory in the name of
right.

My job is not to define who is right.
That is left to a far higher authority.
And I do not know what that author-
ity is. Do I think he exists, she exists?
Yes. But there is no great wisdom on
this floor of this U.S. Senate in the
year 1982 that should make that de-
termination.

So I would hope that everybody that
is of a religious bent would please
write their Senator and Congressman
and ask them Kkindly to keep their
noses out of their particular faith.

This is not the business of the U.S.
Senate, the President of the United
States, or the House of Representa-
tives. It is the business of each Ameri-
can.

Do I encourage my fellow citizens to
pray? Yes. And I hope that much of it
will be devoted to those of us serving
here in the U.S. Senate. But constitu-
tionally for this body to tell you what
to pray, that is a blasphemy. That is
blasphemy, constitutionally.

Now we get back to the issue pre-
sented, the form as to how we are all
supposed to line up here and pledge al-
legiance to some particular prayer
that is going to be put together by—I
do not even know what committee this
is going to be assigned to in the U.S.
Senate, but whatever it is let us talk
about the form as to how we are going
to achieve this.

We are going to achieve it, in es-
sence, not by constitutional amend-
ment, but by stripping the courts of
their powers.

You see, as soon as I see that I smell
the weakness of the case. Why not go
the constitutional amendment route?
Do you want to know why? Let me
read to you from the Constitution of
the United States.

This is not the personal credo of
some screaming liberal. It is the Con-
stitution.

This article is just as it was written.
Just as it was written. Just as George
Washington signed it. I do not think
he has ever been put into the scream-
ing liberal category.

Article V. The Congress, whenever two-
thirds of both Houses shall deem it neces-
sary, shall propose Amendments to this
Constitution, or, on the Application of the
Legislatures of two-thirds of the several
States, shall call a Convention for proposing
Amendments, which, in either Case, shall be
valid to all Intents and Purposes, as part of
this Constitution, when ratified by the Leg-
islatures of three-fourths of the several
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States, or by Conventions in three-fourths
thereof, as the one or the other Mode of
Ratification may be proposed by the Con-
gress; Provided that no Amendment which
may be made prior to the Year One thou-
sand eight hundred and eight shall in any
Manner affect the first and fourth Clauses
in the Ninth Section of the first Article, and
that no State without its Consent, shall be
deprived of its equal Suffrage in the Senate.

That is why we are coming down the
road of court stripping. This is too
tough. This is too tough. You cannot
get it through, not for a long time.
And, if there is any opposition, you
might never get it through. But in the
tempers of these times, in the philoso-
phy and partisanship of this particular
moment, it is the intention of some to
quickly try to run it through the legis-
lative route to strip the courts of their
authority to protect the rights of all
of us as Americans under the Consti-
tution of the United States.

That is the reason why it is being
done in the fashion of court stripping.
The Constitution is too tough. Well, it
was meant to be too tough. It was not
easy to amend. It is not easy to amend
the Constitution of the United States.

Now what? Is this generation going
to be the one to change the rules of
the game just so we feel good and cozy
with our little prayer? Never mind
future generations, never mind the
protections of the courts. To heck
with the first amendment and the
Constitution as to no establishment of
religion. Throw it all out. People will
not care. You cannot drive it, you
cannot live in it, you cannot watch it,
you know, in the evening. Who cares
about the first amendment? Who
cares about article V of the amending
process? Nobody even knows the Con-
stitution anymore.

Make people feel good in 1982. But I
am not going to let you feel good. It is
a disagreeable activity on the floor of
the U.S. Senate for Senator PAcCk-
woobp, myself and others, who are
clearly in the minority on this issue.
The idea is to go along with the polls,
go along with the majority and enjoy
life.

No. If you are going to win this one,
and I am addressing both my fellow
Senators and the American people,
you are going to have to fight very
hard. You are not just going to have
something handed to you. If you want
to change the Constitution of the
United States, and the ideals and prin-
ciples that have brought this Nation
to its present greatness, if you want to
do that you are going to have to really
fight.

This is not just the fight of a few
Senators here on the floor, whether it
is Senator Bavucus, Senator PACKWoOD,
Senator LeaHy, Senator SPECTER, or
others. This is not our problem. I do
not think that many people in the
State of Connecticut care about what
it is that is going on right now. I am

up for reelection. I have things to do.
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People ask, “How does this affect
your election?” I do not think it is af-
fecting my election one iota. Certainly
it is not a plus. Certainly, it is true
that I am not in Connecticut doing
what I am supposed to be doing during
an election year.

We have thrown too much of value
out the window of late without exact-
ing any price or any recognition of
what it is we are doing. But when it
comes to the Constitution, we all take
an oath. We all line up, those who are
elected come walking down this aisle
and then move to the right, hold up
the Bible and take an oath of office
under the Constitution, to preserve it
and protect it, and we are here for an-
other 6 years. Most of the time they
are great moments. They are moments
of humor, moments of great thought,
great debate, the adulation of the
public, the television cameras, the
press, all the rest. It is great. But then
there come those times when you just
have to stand in there. What you do is
unpopular. But in this case I think it
is totally necessary. It is one of those
times. So much has been given away
without anybody thinking twice or ex-
acting any price for it. But I am
saying, as I have said since the begin-
ning of this session, leave the Consti-
tution alone—alone. The Constitution
is not in trouble. The words that are
there are the words that have lasted
for hundreds of years. The ideas have
lasted for hundreds of years. The con-
cepts.

There is nothing wrong with the
Constitution. It is the country that is
in trouble, big trouble. Unemploy-
ment, high interest rates, no homes
being built. I can go down the whole
list. There is the problem.

That is what we ought to be doing
on the floor of the U.S. Senate. In-
stead, all we have to do is to fend off
all this garbage that is being thrown
out here in the name of social issues.

I will fight tooth and nail against
the making of a trash basket out of
this document. Maybe my generation
is willing to let it go in return for
“feeling good.”

But then that means that my chil-
dren and those after them will not
have a United States of the same value
as the one that was my Nation when I
took my oath of office in that well.
And I would hope others would feel
the same.

Get on your Congressmen and Sena-
tors. Tell them to fix up the economy.
Tell them to get people back to work.
Tell them to bring the interest rates
down. Tell them to get the housing in-
dustry and the automobile industry
going. Tell them to clean up the air
and all the rest. That is all well and
good. But tell them that you want this
document with the same value tomor-
row, next week, next month, that it
has today.
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Right now it is all right. It has not
been changed. But it is only when the
American people speak on this subject
that the efforts will stop here on the
floor of the U.S. Senate.

This is not an exercise separate and
apart from what the American people
think and feel.

I remember several years ago an en-
terprising young radio reporter stand-
ing in the supermarket, I think in
Miami, Fla., with a copy of the Bill of
Rights. It was not labeled Bill of
Rights. It was just a copy of the state-
ments of the Bill of Rights. He had it
there as a petition for people to sign.
Seventy-five percent of the people he
asked to sign it would not sign it, and
the reason given was that it was some
Communist document.

If everybody knows what is in here
and they still want what is being advo-
cated on the floor, I will give up. But I
do not think anybody in this country
has read this for a heck of a long time.
I think they better start to do it.

Congress shall make no law respecting an
establishment of religion, or prohibiting the
free exercise thereof; or abridging the free-
dom of speech, or of the press; or the right
of the people peaceably to assemble, and to
petition the Government for a redress of
grievances.

Contained there is a whole group of
concepts and of ideals just within the
first amendment that are very uncom-
fortable to live with. But they were
born of the discomfort that was visited
upon those in their home country who
came to found this one. They did not
have a free press.

How many times do I hear people
say, “The press is at fault. Look at all
that bad news. Why do they not clean
up what they talk about?”

They cleaned up the press in the na-
tions from which our forefathers came
and they did not have the truth.
Hitler cleaned up the press. Stalin
cleaned up the press. Brezhnev cleans
up the press.

You either have the press free or
you do not have it free. And there is
no middle ground. That means you get
the bad news with the good, and it
means that you get the biggest bigots
and the racists and the incompetents
in the press along with the great
people, just like life. You cannot pick
and choose any more than you can
pick and choose as to what the right
religion is. Again, our forefathers
came here when somebody tried to
pick and choose the right religion.

Do you think there is some magic
that is going to excuse us from the
tragedies of history when it comes to
religion, that we are going to escape
scott free? The heck we are.

Freedom of speech, the right of
people peaceably to assemble.

Well, the Ku Klux Klan was recent-
ly in Connecticut. You know, that is a
thrill we do not normally enjoy up in
my neck of the woods.
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I have never been prouder of my
State than I was several weeks ago.
They were there. They were there.
They went into town and there they
were with their hoods and sheets,
hiding behind whatever it is they hide
behind, mouthing their thoughts,
which defy every principle of religion
or of State, as we know State in this
country. But they were there.

People say, “Well, they should not
be here. Let us get an injunction to
stop them from speaking.”

Let them speak. Do you want to
know how to destroy the Ku Klux
Klan? Let them get out in that bright
sunshine and unload from those dirty
minds with those dirty mouths. They
will not last a week. They were made a
laughingstock in the State of Con-
necticut with that hate. That has been
an issue from time to time throughout
the Nation, as to whether or not they
should be permitted to speak, to as-
semble. They certainly should be.
Nothing will knock them off faster
than letting them speak.

On the other side of town, the
NAACP was having a voter registra-
tion session.

Now, there is the difference of the
United States, not to deny the EKu
Klux Klan their first amendment
rights but, rather, to assure every
American of their right to vote. That
way not only will the people of the
Klan not get elected but the ideas
they espouse will never come to pass.

That is the way you knock off the
Klan. Let them do their work in the
daylight and out vote them. Do not
deny them their first amendment
rights.

Mr. RANDOLPH. Will my able col-
league yield?

Mr. WEICKER. Yes. Mr. President,
I ask unanimous consent that I may
yield to the distinguished Senator
from West Virginia (Mr. RANDOLPH)
for the purpose of debate only without
losing my right to the floor and with-
out this being construed as the end of
the speech for purposes of the two-
speech rule.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. RANDOLPH. Mr. President, I
am grateful to the able Senator from
Connecticut.

The Senator has been discussing,
very thoughtfully, a subject that
needs to be discussed, the right of all
eligible Americans to vote in our coun-
try. The trouble is that we talk about
the right to use the ballot but we fail,
in substantial degree, to use that
ballot.

In 1960, when John Kennedy was
elected President of the United States,
63 percent of the eligible voters in this
country were at the polls. Approxi-
mately 1 year later, as I recall, he cre-
ated a commission to study an appall-
ing condition in the country where
Americans do not vote. As many other
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studies, it went forward and then,
gathered dust.

Twenty years later in this country
we had not 63 out of every 100 Ameri-
cans using their vote but the figure
had dropped to 53.4 percent.

We are a republic of, for, and by the
people. We talk of the strengthening
of voting rights. I would appreciate it
very much if the Senator and others
would help me, and I would work with
those of good intent, as is the Senator
from Connecticut, to have that Ameri-
can ballot used at the polling place.

Most recently, in Michigan, for ex-
ample, a State where there is heavy
unemployment, with the condition of
the automobile industry, that in the
primary election contests for the gov-
ernorship, approximately 21 to 22 eli-
gible voters out of every 100 were at
the polls.

I shall not ask my friend what the
vote was percentagewise in Connecti-
cut in 1980. It was 71.4 percent in the
State of West Virginia. So I am not at-
tempting to spell out States so much
but to give an indication, with which
the Senator would agree, that the
strengthening of the voting rights leg-
islation has seemingly not received a
positive response from the American
people.

I offered the constitutional amend-
ment, first in 1942 when I was a
Member of the House of Representa-
tives, to provide the opportunity for
18-, 19-, and 20-year-old youth to have
not only the right but the responsibil-
ity to vote. As the Senator will recall,
the only State in 1942 to have this
vote by our youth was Georgia.

In 1942 I was disappointed that in
the process of the hearing on the sub-
ject only two members of the House
Judiciary Committee were present—
the veteran chairman, Emanuel Celler,
of New York, and Representative John
Tolan of California. The energetic
young Governor of Georgia, Ellis
Arnall, appeared and testified for the
constitutional amendment. It went ab-
solutely nowhere. It was 30 years later
in this country that we gave the right,
coupled with the responsibility, to
vote to the young people of this
Nation. We passed it in the Senate and
in the House in 1971 almost unani-
mously and referred it to the States.
In 90 days, the quickest time in which
a constitutional amendment has re-
ceived the approval of the States, we
acted to provide the right and respon-
sibility to our youth to vote.

In the last Presidential election, in
1980, only 22 out of every 100 of these
young Americans went to the polls.

I hope that I have not made an
interruption in reference to the Sena-
tor's discussion of the ballot and its
use by saying we have every reason to
mount a crusade for a nonpartisan
effort—an effort in which leaders like
the senior Senator from Connecticut,
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can join, to elicit from men and
women, fathers and mothers, youth,
their sons and daughters, the responsi-
bility of the use of the American
ballot.

Mr. WEICKER. Mr. President, I
agree with the comments of my good
friend, the distinguished Senator from
West Virginia. As usual, he has articu-
lated the matter in a very expert way,
in a way that clearly speaks from the
heart.

He raises this very valuable point:
We are not going to take care of the
problem as articulated by the Senator
from West Virginia by adding an
amendment to the Constitution saying
that we will all vote. We are not
voting. The Senator is right: We are
not voting. That is the situation in
elections for Senators, President, and
Congress—in Connecticut, West Vir-
ginia, and across the country.

Now, according to the temper of the
times, we are going to put a little
amendment to the Constitution saying
that we will all vote. How do you think
anything is going to change? The way
people are going to vote is if we get
good men and women running, if we
have a simplified political process in
which all can share in the selection of
candidates. Get it out of the smoke-
filled rooms. Get it to the American
people. We are not going to accom-
plish it by saying that we will all vote.

Yet, that voting is absolutely key to
everything else that issues there-
from—everything. The United States
is only going to be as good as the men
and women who run it. Right now,
with only a few people voting, the em-
phasis is on mediocrity so far as the
humanity of politics is concerned; and
if that is the case, we are going to
have mediocrity with the Government
of the United States and everything
this Government does.

Would it make everybody feel good?
Do you want to feel good? Let us have
a little amendment saying we will all
vote. Let us write it in the Constitu-
tion: We will all vote. Does it make
you feel good? Do you think one more
person is going to vote than voted last
week or last year? Not one.

Congress wants to balance the
budget. So it seeks to write it in the
Constitution. You will balance the
budget by electing men and women
who have the guts to stand up here
and set their priorities and be willing
to speak out for the costs of achieving
those priorities. That is the way you
balance the budget. You do not bal-
ance it by saying, “We are going to
balance the budget.” You do not get
political participation by saying, “We
will vote.” You are not going to get
great religious fervor by mumbling a
prayer in school. And so on down the
list.

There is no easy way to excellence or
greatness. There just is not.
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I hope that the words of the distin-
guished Senator from West Virginia
are taken to heart, that people will re-
alize the importance of what is at
stake here in terms of their Nation.

We have had great pressure lately
on the floor of the U.S. Senate on
abortion, because somebody was elect-
ed just on the issue of abortion; or
somebody was elected just on the issue
of school prayer; or somebody was
elected on the issue of busing; or just
on the issue of balancing the budget.

How about the issue of the United
States of America, of life in these
United States? How about all those
issues, instead of just one issue? I
think it is terribly important that
good men and women come down here.

I repeat: 1 respect the differing
points of view as articulated by the
distinguished Senator from North
Carolina and others. I am not saying
they are wrong. Obviously, they are
very forceful in their presentation,
and very convincing, if a lot of the
polls I read are correct. But there had
better be another point of view, and
there had better be somebody here to
enunciate it. The only time we really
get into trouble in this country is
when everybody agrees. Right now,
the agreement is an agreement to si-
lence, an agreement to the easy way
out, and that is of concern.

I certainly hope that serious atten-
tion is paid to this matter by the
Senate, that we stand up and be
counted.

Mr. PACKWOOD. Mr. President,
the Senate is deeply indebted to the
Senator from Connecticut for the ex-
traordinary analysis he has made, not
just of the bill before us but also the
fact that we are talking about some-
thing greater than just this bill. We
are talking about a fundamental
change in the concept of government,
a change so fundamental that we have
never even dared approach it with any
seriousness since the founding of this
country.

Mr. President, when I was speaking
yesterday, I was talking about the his-
tory of the efforts that have been
made—and they are only recent—to
strip the courts of jurisdiction. They
really started only in the 1950's, with
the Jenner bill to strip the courts of
jurisdiction over subversive activities.
That was the word—subversive activi-
ties—however defined, and it can be
defined by school boards or by States.

We had an effort to strip the courts
of their right to hear cases on reappor-
tionment after the Supreme Court
made its famous one-man, one-vote de-
cision in the mid-1960’s.

Then, again, we did not have any se-
rious effort until 1978 or 1979, when
we approached the attempt to remove
from the jurisdiction of the courts
some of the issues with which we are
now dealing.
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Mr. President, one of the excellent
memos that has been done on this sub-
ject was done by Mr. David Ackerman
of the Library of Congress, entitled
“Adoption of Bills Limiting Federal
Court Jurisdiction over Prayer,
Busing, and Abortion by Either House
or Senate, Bills Pending in Present
Congress.” I should like to read that
memo:

This is in response to your request for a
listing of bills limiting federal court jurisdic-
tion over prayer, busing, or abortion which
have been adopted by either the House or
Senate, and for a listing and brief descrip-
tion of such bills pending in the current
Congress.

With respect to prayer, the Senate on
April 9, 1979, adopted an amendment spon-
sored by Sen. Helms denying the federal dis-
trict courts all original jurisdiction, and the
Supreme Court all appellate jurisdiction,
over “any case arising out of any State stat-
ute, ordinance, rule, regulation, or any part
thereof, or arising out of an Act interpret-
ing, applying, or enforcing a State statute,
ordinance, rule, or regulation which relates
to voluntary prayers in public schools and
public buildings.”

Several days earlier the Senate had initial-
ly added this amendment to the bill estab-
lishing the Department of Education by a
vote of 47-37 after rejecting, 43-43, a motion
to table the amendment. But on April 9 the
Senate deleted the amendment from that
bill and added it instead to a minor bill (S.
450) which specifically concerned federal
court jurisdiction. That bill was then adopt-
ed by the Senate and became the subject
both of an unsuccessful discharge petition
campaign in the House and of hearings by
the Subcommittee on Courts, Civil Liberties,
and the Administration of Justice of the
House Judiciary Committee. But no further
legislative action was taken on the bill.

With respect to abortion, neither the
House nor the Senate has adopted any re-
striction on the federal courts' jurisdiction,
although the Subcommittee on the Separa-
tion of Powers of the Senate Judiciary Com-
mittee has approved a bill (S. 158) which
would, inter alia, deny the federal courts ju-
risdiction to issue any temporary or perma-
nent injunction or declaratory judgment
with respect to any state statute or munici-
pal ordinance protecting fetuses or regulat-
ing abortions and an identical bill (8. 1741)
has been placed directly on the Senate cal-
endar.

Congressional action with respect to limi-
tations on the jurisdiction of the courts to
employ busing as a remedy in desegregation
cases is detailed in the enclosed CRS report,
“A Legislative History of Federal Anti-
Busing Legislation: 1964 To 1981.”

With respect to bills in this Congress re-
lating to prayer, abortion, and busing which
would limit or eliminate the jurisdiction of
the federal courts, three constitutional
amendments and thirty statutory limita-
tions have been proposed. Each of the con-
stitutional amendments—H.J. Res. 56, H.J.
Res. 91, and H.J. Res. 95—would bar the fed-
eral courts from requiring that a student
attend a particular school because of race.
Eight of the proposed bills—H.R. 340, H.R.
761, H.R. 869, H.R. 1079, H.R. 1180, H.R.
3332, S. 1005, and S. 1647—would similarly
extinguish federal court jurisdiction to
order the attendance of children at particu-
lar schools, while three bills—H.R. 2047, S.
528, and 8. 1743—would limit federal court
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jurisdiction to order the transportation of
any student except in specified circum-
stances. Six bills—H.R. 73, H.R. 900, H.R.
3225, S. 158, S. 583, and S. 1741—would bar
the lower federal courts from issuing any in-
junctive or declaratory relief with respect to
state statutes and municipal ordinances pro-
tecting fetuses or limiting abortions, while
another bill—H.R. 867—would eliminate all
original and appellate federal court jurisdic-
tion over matters relating to abortion.
Eleven bills—H.R. 72, H.R. 311, H.R. 326,
H.R. 408, H.R. 865, H.R. 989, H.R. 1335,
H.R. 2347, H.R. 4756, S. 481, and S, 1742—
would eliminate all original and federal
court jurisdiction over state statutes and
regulations relating to voluntary prayer in
public buildings. Finally, one bill—H.R.
114—would bar the federal courts from
modifying any order of a state court that is
or was reviewable in the highest court of a
state.

Submitted by David M. Ackerman, Legis-
lative Attorney, American Law Division, Li-
brary of Congress.

Mr. RANDOLPH. Mr. President, will
my capable colleague from Oregon
vield to me for an observation?

Mr. PACKWOOD. 1 yield, asking
unanimous consent that I not lose the
floor and succeeding comments that I
may make not be counted as a second
speech for the purposes of the two-
speech rule,

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. RANDOLPH. Mr. President, I
have listened with interest to what my
colleague is saying. He has made refer-
ence, as our colleague from Connecti-
cut has made reference, to constitu-
tional amendments.

I do believe the record should indi-
cate that we have had, as of now, 193

years under which Congress has been
constituted as it is at this moment,

only 26 amendments have been
brought into being.

I shall not say that some were wrong
and some were right. But I do for the
record include one that I believe
should be mentioned today and that
was the right given to women to vote
in the United States of America.

The record can further indicate that
there are at the present time 8 million
more women eligible to vote in the
United States of America than there
are men eligible to vote.

So as we look back to those earlier
days of the so-called suffrage move-
ment. It seemed that this constitution-
al amendment would not have sup-
port. But we have come forward with a
greater activity, a greater participa-
tion of women in the body politic. I
mentioned particularly the right of
women to vote and a responsibility to
vote.

Franklin Roosevelt at the very be-
ginning of his first term in March 1933
nominated Frances Perkins to be the
Secretary of Labor of the United
Siates. She served for 12 years in a
constructive manner indicating then
as now that women have a very vital
public role in this country. Only a few
months ago President Reagan nomi-
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nated the first woman to serve on the
Supreme Court of the United States,
Mrs. Sandra O’Connor.

I refer only to the earlier action with
the nomination by Franklin Roosevelt
of Frances Perkins, coming up to just
a few months ago, as I have indicated,
the first women to serve in the Su-
preme Court of the United States of
America, and I supported both of
those efforts. I supported the nomina-
tion of Frances Perkins in 1933, al-
though I was not in the Senate. I
could not on rollcall support it, but I
advocated it then in the House where
I served. Recently I supported with
my vote the nomination of Mrs.
O’Connor to be a member of the Su-
preme Court.

In fact, I testified before the Judici-
ary Committee, for Mrs. O'Connor.

I realize my comments today do not
focus directly on the issues that are
being discussed. I think however, that
we must pause, in a sense, and men-
tion the contributions of women, as
well as men.

A young man asked me in recent
days, “why is my one vote important,
Mr. Randolph?” I said to him, as I
have said to hundreds of young
people, it is important, and I say this
to the able Senator from Oregon, it is
important because it belongs to that
person, no one else. “It belongs to you
and if you do not use it it ceases to
exist.”

Over and over, with an organization
hopefully like Convention II meeting
here soon on the 195th year of the
Constitution, young people themselves
must generate this effort to a greater
degree than before. But with dad and
mother not voting it is increasingly
difficult, perhaps even though they
have concerns, for them to vote in
elections, local, State, and Federal.

The prayer and the abortion issues
are controversial. I include in the
REecorp today the words of a poem I
shall read, called ‘““There’s Another
Day.”

If things go wrong
And skies are gray,
Remember—there's
Another day!

If paths are steep

And hard to climb,
Remember—sometimes
Things take time!
Don’t give up hope
And don’t despair,
Remember—God hears
Every prayer!

I believe those words by Helen Far-
ries in her book—and I know they are
believed by the Senator who now occu-
pies the floor and allows me to inter-
rupt him—that it all comes back to the
belief that the individual himself or
herself must feel so deeply on any of
these subjects that they are direct par-
ticipants in the process.

Perhaps, in the quiet of a morning
or evening, it would be good to remem-
ber that there is another day. Each
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day on this Hill must be not just an-
other day, Senator; it is a new day. I
ask the Senators, the Representatives,
those who sit in these galleries, to re-
member that there are firm founda-
tions in this country. If we drift from
these moorings we are in difficulty in
a world of violence and strife and mis-
understanding and war.

Mr. PACKWOOD. I thank my dis-
tinguished colleague from West Vir-
ginia. Few people have done more to
advance the causes of women and the
poor and disenfranchised than the
Senator from West Virginia with his
50 years of service, with a slight inter-
mission, as I recall, in the service of
this country, having been elected for
the first time in 1932 to the House of
Representatives.

Mr. President, I ask unanimous con-
sent that I might yield without losing
the floor to my colleague from the
State of Oregon, Senator HaTFIELD, for
the purpose of his making remarks.

The PRESIDING OFFICER (Mr.
GorTtoN). Without objection, it is so
ordered.

Mr. PACKWOOD. I ask unanimous
consent that my previous comments
not be considered to be a second
speech under the second-speech rule,

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. HATFIELD. Mr. President, I
want to thank my colleague and friend
from Oregon for yielding the floor at
this time.

Mr. President, I will not belabor the
constitutional issues involved when
Congress attempts to wrest jurisdic-
tion from the Federal judiciary. This
constitutional question has been vigor-
ously debated and is an issue upon
which the minds of reasonable persons
can, with good cause, differ. The grant
in article III of the Constitution to
Congress, which vests judicial power
in such inferior courts as Congress
deems necessary, is well documented. I
am also aware of how, by curtailing
the Federal court’s jurisdiction, the
Supreme Court’s constitutional au-
thority to interpret constitutional
questions could be eviscerated, if not
altogether eliminated.

No, Mr. President, I will not con-
sume more of the Senate’s time with
an elaboration on the constitutional
merits of court-stripping legislation.
Even if we assume, for purposes of ar-
gument, that Congress is within the
four corners of the Constitution when
it enacts legislation that deprives the
Federal judiciary of jurisdiction over
controversial issues—in this instance,
voluntary prayer in schools—Congress
must still go a step further. An exami-
nation of constitutional authority
should not be Congress primary in-
quiry. A cursory look at the language
in the Constitution indicates that Con-
gress has tremendous authority and
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can enact a broad range of restrictive
legislation.

If this body is to be truly a delivera-
tive one, then it must ask the norma-
tive question: Should Congress legis-
late here? Should Congress consent to
legislation which withdraws court ju-
risdiction from the Federal judiciary?
In my estimation, this is the crucial
channel of inquiry.

I oppose this court-stripping legisla-
tion because I perceive it as a gross in-
trusion into the sacred area which,
throughout history, has separated our
three branches of Government. By en-
acting this legislation, Congress would
sanction affirmatively such an abhor-
rent invasion. What Congress is con-
templating in the amendment offered
by my colleague from North Carolina
is no minor housekeeping matter.
There is a fundamental question at
stake in this debate, and that is: To
what degree will Congress compromise
our historical adherence to the consti-
tutionally ordained and time-honored
doctrine of separate but equal
branches of government? That, my
distinguished colleagues, is the perti-
nent question.

Mr. President, deciding what Con-
gress ought to do is a two-step process.
We must look into the past and we
must glimpse into the future. From a
historical perspective, I see a clear par-
allel between the proposal at the desk
and the effort by President Franklin
Roosevelt in 1937 to stack the Su-
preme Court so that the Court would
render decisions consistent with the
New Deal philosophy. A discussion of
the history of this matter will not only
set the amendment being considered
today in close perspective, but will be
sufficient to caution against similar as-
saults on the judiciary, both now and
in the future.

Rather than consume precious time
of the Senate by expounding on the
details of President Roosevelt's initia-
tive, I have a prepared statement that
I would like to insert into the RECORD,
Mr. President, which adds a historical
color to this debate and which dis-
cusses the events of some 45 years ago
when revolutionary use of Executive
power was tempered by legislative
review.

Mr. President, I ask unanimous con-
sent that the statement be printed in
the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
REcorbD, as follows:

STATEMENT OF MARK O. HATFIELD

Mr. HatrieLp. Mr. President, in November
1932, the Nation voted in large Democratic
majorities in the Congress and a Democratic
President. President Roosevelt made it clear
that he would exercise “broad executive

power to wage a war against an emergency
as great as the power that would be given
me if we were in fact invaded by a foreign
foe.” He called an emergency session of the
Congress and during the next 100 days
passed into law much of the New Deal.
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Legislation passed included such bills as
the Emergency Banking Act, which called
for the surrender of all gold and gold certifi-
cates to the Treasury Department; the Agri-
cultural Adjustment Act, which provided for
an agreement between the Federal Govern-
ment and farmers that the farmer would
plant fewer acres and in return would re-
ceive better prices for his goods through a
Federal subsidy; the National Industrial Re-
covery Act, which established codes of fair
competition for wages, prices, and trade
practices; and the Tennessee Valley Author-
ity Act, which created a Government corpo-
ration to construct dams to develop the
Tennessee Valley region. Each of these bills
was based on the emergency powers of the
Executive and the power of the Congress to
act on behalf of the general welfare of the
Nation and to regulate interstate commerce.
Each was passed with alacrity due to the
pressing needs of the moment by a Congress
that was most receptive to supporting the
President.

However, the New Deal package encoun-
tered significant opposition in the Supreme
Court, which was not receptive to this revo-
lutionary use of Executive power. Between
January 1935 and June 1936, the Supreme
Court ruled against the New Deal in 8 out of
10 major cases involving New Deal statutes.
The only measures upheld by the Court
were the monetary legislation of 1933 and
the creation of the Tennessee Valley Au-
thority.

The first major New Deal measure to be
overturned was the case of Panama Refin-
ing Company against Ryan, the hot oil case,
where the Court held unconstitutional the
portion of the National Industrial Recovery
Act (NIRA) which provided for a code to
govern the production of oil and petroleum
products. The Court held that the contested
portion unlawfully delegated legislative
power to the President.

Shortly thereafter, the Court struck down
the Railroad Pension Act. This action was
based on the Court’s view that Congress had
exceeded its scope of power to regulate
interstate commerce when it approved the
creation of an industry-wide pension system.
The vote on this ruling was 5 to 4 and initi-
ated a series of votes by that tally, indicat-
ing an ideological split against the New Deal
on the Court.

On "“Black Monday,” May 27, 1935, the
Court, in unanimous decisions, struck down
the National Industrial Recovery Act, the
Frazier-Lemke Act and ruled that the Presi-
dent lacked any inherent power to remove
members of the Federal Trade Commission
from their posts. FDR was particularly
upset at the Court’s actions in overturning
the NIRA, as it was the foundation of the
President’s recovery program. In expressing
his frustrations with the Court, FDR stated:

“Is the TUnited States going to
decide . . . that their Federal Government
shall in the future have no right under any
implied or any court-approved power to
enter into a solution of a national economic
problem, but that the national economic
problems be decided only by the
states? . . . We thought we were solving it,
and now it has been thrown right straight
in our faces. We have been relegated to the
horse-and-buggy definition of interstate
commerce.

The Court continued its opposition to the
New Deal in 1936 as the court struck down
several portions of the New Deal. On Janu-
ary 8, 1936, the Court opposed the Agricul-
tural Adjustment Act as an unconstitutional
invasion of State's rights. In May 1936, the
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Court struck again, as it held the Bitumi-
nous Coal Conversion Act to also be an un-
constitutional invasion of State’s Rights.
One week later the Court maintained the
same position in overturning the Municipal
Bankruptcy Act.

Throughout this time, opposition to the
actions of the Court in overturning New
Deal legislation was mounting throughout
the country and within the administration.
The Nation was viewing the court as an ob-
stacle to much-needed reform and several
Members of Congress introduced bills which
ranged from expanding the size of the
Court to allowing congressional override of
Court decisions.

In response to this growing concern and
based on an overwhelming mandate from
the Nation, FDR moved with a plan to in-
crease the size of the Supreme Court to 15
Justices, creating one new seat for each Jus-
tice who, upon turning the age of 70 refused
to retire. While calling for other changes,
such as the creation of additional judge-
ships and assignment of judges to congested
areas to relieve the backlog of cases, the
President’s purpose was barely concealed:

“During the past half-century the balance
of power between the three great branches
of the Federal Government has been tipped
out of balance by the Courts in direct con-
tradiction of the high purposes of the fram-
ers of the Constitution. It is my purpose to
restore that balance. You who know me will
accept my solemn assurance that in a world
in which democracy is under attack I seek
to make American democracy succeed.”

Opinion in the Congress was sharply di-
vided over the President’s proposal. Some
shared the view of Senator Thomas Minton:

“It is said that this is an attempt to pack
the Court. How do we find the Court today?
It is packed now by appointees of adminis-
trations gone and repudiated. Do you think
these administrations are more entitled to
pack the Court than Roosevelt? Do you
think that Harding, Coolidge, or Hoover
were qualified to pick judges for the Su-
preme Court, but Roosevelt is not? I think
the Court is already packed, and this bill
would unpack it.”

Similar sentiments were shared by the
Honorable Thomas F. Ford, who stated:

“These men are legal-minded; they are
corporation-minded; they were nourished on
the discredited economy of laissez-fair; they
do not believe in Government ‘interference’
in business; they are doubtlessly honest and
sincere in thinking that the public welfare
clause of the Constitution is not to be taken
seriously, while the tragically perverted
‘without due process of law’ clause is to be
utilized against every law that looks too pro-
gressive to be safe. Thus, five reactionaries
exercise the veto power over legislation they
are temperamentally unable to see as consti-
tutional, because it is out of line with old ec-
onomices."

However, most of the sentiments toward
the President's proposal ran contrary to it.
Despite disgruntlement with the decisions
of the Court, a great surge of opposition
arose from all sectors of the Nation, since
the people of this country saw that the in-
dependence of the judiciary was at stake.
We would be well-advised to fully consider
the sentiments expressed in that day, as I
believe we could learn much from the
wisdom of our predecessors. The noble Sen-
ator from North Carolina, Josiah W. Bailey,
expressed his deepest concerns as he stated:

“Courts, in order to administer justice,
must be independent. Grant that his motive
is the purest, I deny the President's right to
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seek to mold the Supreme Court to his
heart's desire. I deny the right of Congress
to seek to form a court that will interpret
the Constitution to suit its interpretation,
its judgment, or its will. None may seek to
influence the Court save by accepted proc-
esses of justice. President, Congress, and
Court are each under the Constitution. It is
the people’s instrument, the charter of their
rights, the sheer anchor of their liberties
and it must be interpreted, if it is to be of
value, only by a court independent of all in-
fluence, free of all politics or personal will,
free of all force, inducement, or temptation,
and upon the altars of reason and con-
science * * *

“Congress is mighty, but the Constitution
is mightier. Presidents are powerful, but the
Constitution is more powerful. Courts are
great, but the Constitution is greater.

“The Court and the Constitution, they
stand or fall together. The Constitution cre-
ates the Court, and the Court declares and
maintains the Constitution. To weaken one
is to weaken the other. To weaken either is
to weaken the foundations of our Republic;
to destroy either is to destroy the Repub-
He.”

As we can see from the statement by the
Senator from North Carolina, Senator
Bailey, he properly understood the issue of
the day—the shaking of the very founda-
tions of the Republic. We simply cannot
affect the independence of the Court with-
out shaking the roots of this great Nation of
ours. For these roots are planted firmly in
the Constitution and are nourished by the
freedoms protected in that document. By
causing an imbalance in the delicate balance
created in the Constitution between the
three branches of Government, we are
heading down a reckless course. Senator
Arthur Vandenburg of Michigan understood
this as he stated:

“When you tamper with the Supreme
Court you tamper with the Constitution's
safety valve. It is not enough to infer that it
has occasionally been done to some degree
before. Maneuver to control the Court may
address an objective which you may aggres-
sively approve. Tomorrow's objective, under
different Auspices, may address a purpose
you abhor. The consequences of such an in-
novation are as incalculable as time and
vital as the spark of life itself.”

This same sentiment was echoed by the
Senate Judiciary Committee report, signed
by members of the President’s party, loyal
supporters, but who nevertheless were able
to envision the consequences of FDR's
action. These great men, Patrick McCarran,
Tom Connally, Joseph O’'Mahoney and Re-
publicans like William E. Borah, among
others, had a sense of vision. I trust we
would exercise that same vision in the con-
templation of this proposal today. This
Senate Judiciary Committee report stated
some very succinct points for our consider-
ation today, and let me quote from the Judi-
ciary Committee’s report of that day:

“Today it may be the Court which is
charged with forgetting its constitutional
duties. The next day it may be the Execu-
tive. If we yield to temptation now to lay
the lash upon the Court, we are only teach-
ing others how to apply it to ourselves and
to the people when the occasion seems to
warrant. Manifestly, if we force the hand of
the Court to secure our interpretation of
the Constitution, then some succeeding
Congress may repeat the process to secure
another and a different interpretation and
one which may not sound so pleasant in our
eyes as that for which we now contend.”
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Mr. HATFIELD. Mr. President, Con-
gress also has a duty, to the best of its
ability, to take a prospective look at
the effect of its actions. None of us
here can claim to predict future devel-
opments without legitimate reserva-
tions. But it is incumbent upon this
body to attempt to consider what this
amendment will mean 10, 15, 25 years
down the road. Do we want every con-
stituency that is the victim of a Su-
preme Court ruling to turn to Con-
gress for relief in the form of a court-
stripping bill? More importantly, do
we want to address public policy ques-
tions with after-the-fact, jurisdiction-
limiting bills?

Let me pose a simple hypothetical
situation which illustrates exactly
what I am talking about. Suppose
public sentiment reached a point
whereby the majority of this body was
staunchly pro-gun control. How would
we look at legislation which precluded
the Supreme Court from interpreting
the meaning of the right to bear arms?

Mr. President, the plethora of juris-
diction-stripping proposals that the
Congress has considered over the
vears, in many cases, reflect the fail-
ure of the Congress to perform its re-
sponsibilities on controversial matters.
When the courts step into this vacuum
created by congressional inaction,
then a host of legislative initiatives are
dropped into the hopper denying the
Supreme Court and lower Federal
courts the authority to decide such
cases.

The most obvious example of what I
am talking about occurred between
1953 and 1969 with the Warren Court
when it stepped into the legislation
vacuum by delivering activist opinions
affecting civil rights and civil liberties.
While many in Congress proposed
drastic jurisdiction-stripping measures,
fortunately, wisdom prevailed and
major civil rights legislation was en-
acted.

Today that same “ducking of issues”
is continuing and is leading to more of
this same judicial activism. By refus-
ing to deal with emotional issues like
school prayer, abortion, and tax ex-
emptions for racially discriminatory
schools, we invite the kind of drastic
jurisdiction-stripping measures that
we are faced with today.

For nearly 10 years, we have waited
for the Congress to substantively deal
with the emotionally charged issue of
abortion. For nearly the entire 97th
Congress, we have told the right-to-
life groups that pressing economic and
budgetary matters precluded the con-
sideration by the Senate of this issue.
Again, we are avoiding a quality and
substantive debate on the abortion
issue and are concentrating our efforts
on procedural haggling.

I understand the strategy fully, and
I do not in any way question the right
of any Senator to further his particu-
lar issue and position on that issue. All
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I am saying is simply that if the Com-
mittee on Labor of the Senate 5, 6, 7,
8, 9 years ago had addressed this issue
and brought the bill to the floor
where we could have had a substantive
debate up or down we would not be
facing then this issue every year on
the appropriations bills which has, in
effect, crippled in many ways the ap-
propriation process. Mr. President, the
Senate must break this cycle of inac-
tion and avoidance and face up to the
responsibilities that the Constitution
puts squarely in our hands.

We cannot forever postpone the dis-
cussions of abortion and school prayer
and busing and other controversial
issues and use the appropriations vehi-
cle in order to get some kind of con-
frontation. We cannot afford to dodge
these issues by consenting to legisla-
tion which perverts the Constitution
and which dodges a debate on the
merits of controversial social and
moral issues by trying to strip the
courts of their rightful jurisdiction for
judicial review.

I thank the Senator from Oregon for
yvielding the floor.

Mr. PACKWOOD. I thank my dis-
tinguished colleague.

I must say that no one has had to
put up with this more than he has. He
has been patient and long-suffering as
the chairman of the Appropriations
Committee,

He is absolutely right. There are
great issues to be discussed in this
Congress. Abortion, busing, and prayer
are some of them. But the place to dis-
cuss them is not on the appropriations
bills. My colleague from Oregon and I
are longstanding friends of 35 years
duration and fraternity brothers from
college. He was my teacher in college.
We have gone through many battles
together, mostly side by side. And, as
far as the battles on the appropria-
tions bills, I stand side by side with
him again.

Let us face up to this. Let us have a
debate. Let us do it in a proper forum.
The proper forum is not the appro-
priations bill or the debt ceiling.

Let us dispose of some these issues
up or down. He and I have been in pol-
itics long enough to know that we are
going to lose some and win some.

But you do not try, when you lose a
case in the Supreme Court, to over-
turn it by some kind of a statute be-
cause you do not like the decision.

I would say again that there are a
fair number of decisions the Supreme
Court has passed that the senior Sena-
tor from Oregon does not agree with.
Yet I have not found him as an author
of any bill to overturn those decisions.

Again, I wish to thank him once
more. And I hope—and I will say this
to him publicly—I hope we can work
out something, somehow that will get
us through the rest of this Congress
with appropriation bills where we dis-
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cuss money and how much money we
should spend for the subjects that are
relevant to those appropriation bills.
And that is a fair discussion. I hope we
can keep those bills as clean and neat
as possible, and he will have my sup-
port in that.

Mr. HATFIELD. Will the Senator
yield?

Mr. PACKWOOD. Without losing
my right to the floor.

Mr. HATFIELD. Mr. President, I ask
unanimous consent that the Senator
be able to yield to me without losing
his right to the floor.

THE PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. HATFIELD. I just want to make
a record here that even though my
very dear friend and colleague from
Oregon and I happen to be, perhaps,
on opposite sides of the question of
abortion, let us not be found off wan-
dering into the byways and highways
of these other matters which we stand
shoulder to shoulder on, and that is
the question of keeping the appropria-
tions process free from the entangle-
ments and these thickets in which we
have been plunged by these controver-
sial measures because of the use of
that vehicle.

Second, we revere equally the role of
the Supreme Court in our constitu-
tional system. As I say, we may be on
different sides of a particular issue
from time to time, but these are issues
I think that transcend the subject
issues that we find ourselves in debate
and so forth. These are matters that

really strike at the very heart of our
whole constitutional system, strike at

the very heart of our
system.

I think sometimes we do not concern
ourselves sufficiently with the preser-
vation of the vehicles and the frame-
work and the whole mechanism of
government that is the greatest that
has ever been conceived by human
minds, our constitutional system.

I think, wherever we may differ on
the issue, that transcending those dif-
ferences are greater common alle-
giances to the things we are trying to
preserve in this country.

Mr. PACKWOOD. My distinguished
colleague will recall that Senator
Morse, my predecessor and his col-
league in the Senate, he probably
heard him say many times, as I did:
“Give me control of the procedures of
democracy and I will control the sub-
stance of democracy.” And he was ab-
solutely right.

Mr. HATFIELD. Absolutely, I thank
the Senator.

Mr. PACKWOOD. I thank my dis-
tinguished colleague.

Mr. President, in an earlier speech
on the floor of the Senate, our distin-
guished colleague from Maryland had
indicated attempts in the past to limit
Supreme Court jurisdiction or Federal
court jurisdiction. He indicated those

legislative
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issues had not been limited solely to
busing, prayer, and abortion. Those
are the hot issues now, Federal court
jurisdiction over those things.

As 1 indicated in my earlier com-
ments, this is not the only time in the
last 20 years, because of passion—I will
not say misguided conclusions, because
many times the courts have taken ac-
tions I did not agree with. But I think
in misguided passions we have at-
tempted to overturn decisions of the
Supreme Court.

Therefore, let me recount again
what we have done in the past when
we have found decisions that we did
not agree with. The distinguished Sen-
ator from West Virginia, Senator RAN-
poLPH, talked about the fact there
have been only 26 amendments to the
Constitution. And when you realize
the first 10 of those, the Bill of
Rights, were passed in 1791, we have
had only 16 amendments since that
time in almost 200 years of history.

Hundreds of amendments have been
introduced in Congress. Most have
failed. A few have passed Congress and
been submitted to the States for ratifi-
cation and have failed as, unfortunate-
ly, the equal rights amendment. It
would be my hope that we will again
see that amendment passed through
Congress and submitted to the States
and one day adopted.

But in the past, we have had circum-
stances where the Congress and the
populace in this country did not agree
with decisions of the Supreme Court
and we went through the proper pro-
cedure for changing them—the consti-
tutional amendment.

First, the 11th amendment. In the
case of Chisholm against Georgia, the
Supreme Court came forth with a de-
cision that a citizen of one State had
the right to sue another State in Fed-
eral courts. A citizen of one State
suing a State, the States did not like
that. The 11th amendment was of-
fered in the Congress which would
prohibit a citizen of one State from
suing another State and that amend-
ment was adopted for the specific pur-
pose of overturning a Supreme Court
decision. It was a legitimate way to go
about overturning it.

In the infamous Dred Scott case, the
Supreme Court reached the conclusion
in the mid-1850's that blacks were not
citizens. Even then, when we were ap-
proaching the Civil War and the pas-
sion that that war generated—and
that war divided this country more
deeply than even the Vietnam war—
even in the heat of that war, and even
though in the Congresses of that
period the southerners had left so that
it would have been easy to pass
through the remainder of the Con-
gress a bill to overturn the Dred Scott
case, we did not do so.

Instead, we adopted an amendment,
the 14th amendment, to overturn the
Dred Scott case. And even though
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Abraham Lincoln, a wartime Presi-
dent, was beset with criticism at a time
when the war was going badly for the
North, he did not succumb to the pres-
sure of trying to overturn the Dred
Scott case with a statute. It was done
with an amendment.

A few years later, the Supreme
Court, in the case of Pollock against
the Farmers' Loan Trust Company,
handed down a decision that said Con-
gress could not levy an income tax,
mainly because Congress the previous
yvear had tried to tax income as uni-
formly throughout the United States
and the Court held that violated the
Constitution. Therefore, we adopted
the 16th amendment. We said that
Congress could levy an income tax.

There were efforts, there were
thoughts, that we should overturn
that Supreme Court decision by stat-
ute. Suggestions were made in the
Congress, but we did not adopt them.
And after waiting a fair number of
yvears, we finally passed and had rati-
fied that amendment that allows the
Congress to levy an income tax.

And then just recently, Congress
passed a statute that said 18-year-olds
could vote in this country in both Fed-
eral and State elections. The Supreme
Court held that while Congress has
the power to say that 18-year-olds
could vote in Federal elections, we did
not have the power to say they could
vote in State elections. So, Congress
sent out the 26th amendment guaran-
teeing to all those 18 and over the
right to vote in all elections in this
country. And that amendment was
adopted by the States.

In each case, we followed the consti-
tutional procedure for reversing Su-
preme Court decisions we did not like.

But as my distinguished colleague,
the Senator from Connecticut said
earlier, it is a very difficult and bur-
densome process, deliberately so. It
was meant to be so.

All of us who supported the equal
rights amendment were very disap-
pointed that it was not ratified by the
States. For 10 years we worked for the
ratification and we lost. But we will
try again, and I assume the fight will
be another long fight. But our found-
ers did not intend that the Constitu-
tion be changed easily or lightly. Least
of all did they intend that it be
changed in moments of passion.

Mr. President, there is another ex-
cellent memo that has been written by
the Library of Congress, written by
David Ackerman 3 years ago, on the
subject of the constitutionality of the
withdrawal of all Federal court juris-
diction over questions involving state-
sponsored prayer in public schools and
public buildings.

I would like to read that memoran-
dum for the benefit of the Senate.

In the case of Engel v. Vitale the Supreme
Court held the establishment of religion
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clause of the First Amendment to be violat-
ed by a state requirement that school chil-
dren say aloud at the beginning of each
school day the following prayer:

“Almighty God, we acknowledge our de-
pendence upon Thee, and we beg Thy bless-
ings upon us, our parents, our teachers and
our country.”

The following year the Court similarly
held unconstitutional, in the case of Abing-
ton School District v. Schempp, a state re-
quirement that at least ten verses from the
Holy Bible be read at the beginning of each
school day and that students join in the
unison recital of the Lord’s Prayer. The
Court found these requirements to consti-
tute establishments of religion notwith-
standing that in both cases the states made
provision for the excusal or nonparticipa-
tion of students either at their own request
or at the request of their parent(s) or
guardian(s).

Let us understand what the situa-
tion is. My children are 15 and 11.
They go to the neighborhood public
schools. A prayer is not required of
them in the public school, and I would
object if it was. We will say grace at
our dinner table at night. We will wor-
ship in our way. But I do not want my
children having to say a prayer writ-
ten by the local school board or writ-
ten by the State or written by any-
body else. I will challenge any of you
to try to sit down and say to your-
selves, “What kind of a prayer, am I
going to write?”

One of the most interesting cases
that has recently come to mind comes
out of Alabama. I am reading here
from the wire service report from the
Associated Press:

A bill to allow prayer in Alabama public

schools was signed into law Monday of Gov.
Fob James, and opponents of school prayer
promised a court challenge of the measure.

James said he views the new law as a legal
vehicle for Alabama to test the U.S. Su-
preme Court’s 1962 ruling against prayers in
public schools.

He said the law will “challenge the funda-
mental essence of that '62 decision that I
think is totally ridiculous.”

He said he doesn’'t think the nation's
founders intended the Constitution to ban
prayer in public schools and that the new
legislation gets “right at the heart of that
question.”

The law allows public school teachers and
professors to lead “willing students” in
prayer. It includes a suggested prayer writ-
ten by the governor’s oldest son, Fob James
III.

I say to my fellow Senators, that is
one written by the Governor's son,
whatever it is he may be. The children
in Alabama are going to have a choice
of saying the prayer written by the
Governor's son or excusing themselves
and going outside the room, to the
bathroom or someplace, but they will
have to say to the teacher: “Teacher, I
do not want to say this prayer written
by the Governor’s son.”

We all know what kind of pressure
there is on our children to conform in
school, be it in terms of dress, social
behavior, or the possibility of trying
drugs. They do not want to be “out.”
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Consequently, when a prayer is
going to be read by the teacher, writ-
ten by the Governor’s son, most chil-
dren will probably say it or recite it,
even if they in their heart do not feel
they want to, because they will not
have the courage to ask to be excused.

To resume the Library of Congress
memorandum:

On April 9, 1979, the Senate adopted an
amendment which would deny the federal
district courts all original jurisdiction, and
the Supreme Court all appellate jurisdic-
tion, over “‘any case arising out of any State
statute, ordinance, rule, regulation, or any
part thereof, or arising out of an Act inter-
preting, applying, or enforcing a State stat-
ute, ordinance, rule, or regulation which re-
lates to voluntary prayers in public schools
and public buildings.”

All appeal of any Federal court, in-
cluding the TU.S. Supreme Court,
would be stricken. That means that
the interpretation of the first amend-
ment, which is probably the most im-
portant amendment in the history of
our liberty and probably the most im-
portant single sentence in the history
of liberty in the world, will be left to
the vagaries of the different State
courts. What the term “establishment
of religion” means may mean one
thing in Alabama and another in Con-
necticut and another in Oregon. The
one thing that you will be able to
guarantee, guarantee with certainty, is
that it will not be a uniform protec-
tion of civil liberties throughout this
country. That is not what our found-
ers intended.

They were well familiar with State
churches. They had left a country
that had a State church, and they had
no desire for a State church to be im-
posed in this country. Yet that is ex-
actly what you will get in some States
if this kind of an amendment is
passed.

Quoting again from the memoran-
dum:

That is, under this amendment, sponsored
by Senator Helms, no case challenging the
constitutionality of a state statute relating
to voluntary prayer in the public schools
could be heard in any federal district court.
Such cases could be adjudicated only in
state courts. Moreover, no decision by the
highest court of any state concerning such a
statute or regulation could be reviewed in
the Supreme Court. Each state's highest
court would be its own final arbiter in such
cases. Engel and Schempp would continue to
stand as controlling precedents, but future
litigation on the issue could be heard only
in state courts, with no opportunity for
review by any federal court.

The issue addressed in this report is
whether Congress has the constitutional
power to eliminate completely all federal
court jurisdiction over a matter involving a
constitutional right. Assuming the efficacy
of the Senate-adopted amendment, the con-
stitutional right that is implicated is the
First Amendment right to be free from gov-
ernmental establishments of religion, in this
instance, as held by the Supreme Court in
Engel and Schempp, state-sponsored volun-
tary prayer in the public schools. The
Senate amendment would remove all federal
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court jurisdiction, both original and appel-

late, over all cases related to such state-

sponsored prayer. The issue is, does Con-

gress have that power under the Constitu-

tion?

CONGRESSIONAL POWER OVER THE JURISDICTION
OF THE LOWER FEDERAL COURTS

Article III of the Constitution defines the
judicial power of the United States in the
following terms:

Section 2. The judicial Power shall extend
to all Cases, in Law and Equity, arising
under this Constitution, the Laws of the
United States, and Treaties made, or which
shall be made, under their authority;—to all
Cases affecting Ambassadors, other public
Ministers and Consuls;—to all Cases of ad-
miralty and maritime jurisdiction;—to Con-
troversies to which the United States shall
be a Party,—to Controversies between two
or more States;—between a State and Citi-
zens of another State; between Citizens of
different States; and Citizens of the same
State claiming Lands under grants of differ-
ent States, and between a State, or the Citi-
zens thereof, and foreign States, Citizens or
Subjects.

Article III does not by its terms create any
of the inferior federal courts, but instead
confers that power on Congress:

Section 1. The judicial Power of the
United States, shall be vested in one Su-
preme Court, and in such inferior Courts as
the Congress may from time to time ordain
and establish. . . .

This Congressional power is also affirmed
in Article I of the Constitution concerning
the legislative power, which states:

Section 8. The Congress shall have the
Power . . . To constitute Tribunals inferior
to the Supreme Court.

Let me digress from the memoran-
dum for a moment so that it is clear
what we are talking about. The United
States Constitution creates the Su-
preme Court. That Court is not a crea-
ture of Congress. All of the other Fed-
eral courts are created by statute, all
of the U.S. Federal district courts, all
of the courts of appeals, and we deter-
mine their jurisdiction. We have on oc-
casion raised wihat is known to lawyers
as the “amount in controversy,” how
much are you suing for, so that cases
with a very low amount in controversy
will not be brought in Federal court
and clog up the Federal courts. And
thereby we have denied jurisdiction to
certain kinds of claims in Federal
courts by simply saying that they
must reach a certain amount or the
courts cannot hear them.

In the Norris-LaGuardia Act, we
passed a law that said that henceforth
Federal courts could not issue injunc-
tions in labor disputes. The case test-
ing that went to the Supreme Court,
and the Supreme Court upheld the
right of Congress to take away the
power to issue injunctions in labor dis-
putes although it was very clear that
the court said in that case it was not
leaving litigants without other reme-
dies, that all Congress did was remove
from the courts one remedy, an in-
Jjunction.

The issue boils down to this: If we in
Congress have the power to create the
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district court and the courts of ap-
peals, do we have the power to abolish
them? We probably do. If we have the
power to create them and determine
their jurisdiction, do we have the
power to say that they may not have
jurisdiction over certain subjects?
Clearly, we do. We say that they
cannot have jurisdiction over cases
unless a certain amount of money is
involved and they cannot issue injunec-
tions in labor disputes.

Then the question further evolves,
do we have the power to deny to the
Federal district courts and courts of
appeals, which we have created, the
power to hear cases involving constitu-
tional liberties guaranteed to our citi-
zens by other sections of the Constitu-
tion?

By the very act of taking away the
jurisdiction of the court, can we effec-
tively prevent a citizen of the United
States from attempting to bring a case
involving what they regard as a consti-
tutional liberty?

That case has never been tested
clearly and exactly in the Supreme
Court. I hope that we do not have that
constitutional power because, if we do,
then we are perfectly at liberty to say
not only do we take away from the
courts jurisdiction over cases involving
the establishment of religion and
school prayer, not only do we take
away from courts the right to hear
cases involving abortion, even though
the Supreme Court in its decision
almost 10 years ago said that that is a
constitutional liberty that the women
of this country are entitled to, but if
we can take away from the courts the
power to try abortion cases or prayer
cases or busing cases, we can take
away from them the power to try free-
dom of speech cases, freedom of press
cases, self-incrimination cases.

Mr. President, I ask unanimous con-
sent, without losing my right to the
floor and without this being construed
as the end of a speech for the pur-
poses of the two-speech rule, to yield
to the Senator from Colorado.

The PRESIDING OFFICER (Mr.
ABpNoR). Without objection, it is so or-
dered.

Mr. HART. Mr. President, I thank
the distinguished Senator from
Oregon. Among the many ironies that
prevail and surround the current
debate over the issues of stripping the
courts of jurisdiction of cases involv-
ing abortion or school prayer are the
relative roles of the parties in this
debate, for there are those who have
complained at great length and with
extreme conviction about the prevail-
ing role of Government in our lives
and the increasing repressive and sup-
pressive position that the Government
plays in intruding into the lives of the
American people one way or the other,
and yet these very same people, who
claim to be extremely concerned
abouth the growth of governmental
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power, are here in the Senate today
advocating an increase in governmen-
tal power, for it is, after all, the Gov-
ernment that would write the prayers
that the children of this country
would recite. Whatever claim might be
made for voluntariness, we all know
that in the mind of the 5-, 6-, and 7-
year-old child there is very little sense
of voluntariness when an official in a
school is presenting a prayer for the
children of that school to recite.

One wonders who the governmental
official would be who would write the
prayer. Would it be a committee?
Would it be a group of teachers?
Would it be the school principal?
Would it be some designee of the
board of county supervisors? Would
the school board pick the prayer writ-
ers? Who are these prayer writers and
how will they be selected?

Further, what is one's qualification
to write prayers? Must one attend
church every Sunday or the syna-
gogue? Must one hold a seminary
degree? Must one be qualified by ex-
amination in religious history or theol-
ogy or doctrine? If so, who will judge
those qualifications? Who will set the
standards that qualify someone to be
the official government prayer writer
for the school district where that
prayer is going to be invoked?

Mr. President, I can think of no area
of our lives, particularly given the his-
tory of religious liberty dwelt upon, to
a very accurate and considerable
extent, by the Senator from Connecti-
cut, no area of our lives where the
Government is less qualified to inter-
vene than in our practice of religion
and our individual religious beliefs. If
there is one theme that runs through-
out the deliberation of the Founding
Fathers and the framers of our Consti-
tution, it was, “Keep the Government
out of religion.” Keep the Govern-
ment out of religion—no official minis-
ters of the country, no official church
of the country. I dare say that the Jef-
fersons, the Madisons, the Hamiltons,
the Patrick Henry's all would roll over
in their graves if they thought there
was serious consideration in the
Senate to the designation of an official
writer of prayers for our children. But
that is exactly what this amendment
contemplates. It says that the court
cannot hear a case by an aggrieved
party where that individual has been
subjected to the official hand of the
Government inserting religion and
prayers into the public schools.

There was no American of his time—
and perhaps of any time since—who
felt more strongly about the role of
public education in this democracy
and of sustaining the future of this
Republic than Thomas Jefferson.
Throughout his writings, throughout
his speeches, throughout his leader-
ship, he constantly stressed the need
for a strong educational system to un-
derlie the foundations of this country.
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Also, there was no individual who was
more concerned about the intermin-
gling of state and church than
Thomas Jefferson.

I should like to see the advocates of
this amendment to incorporate official
government prayers in the schools go
down and hold a rally at the Jefferson
Memorial and find anywhere in the
writings of Thomas Jefferson justifica-
tion for the radical proposal to ap-
point official school prayer writers.
Who is going to do that? The Secre-
tary of Education? I suppose that he
would be the logical officer in our
Government to select the official
school prayer writers for our schools.

What if a prayer writer, the official-
ly designated prayer writer, for the
school districts in Portland, Oreg., or
Denver, Colo., did not write a good
prayer? Maybe parents in those cities
quarreled with that prayer. They did
not like it. It did not sound like the
kind of prayer ithey wanted their chil-
dren reciting. To whom would they
appeal? Maybe they would write a
letter to the Secretary of Education:
“Mr. Secretary, we are reciting prayers
in our schools here in Denver that we
do not like. Can you intervene and get
the official school prayer writer dis-
missed?”

Let us think about that. We could
have the Secretary of Eduecation
before the appropriate committees of
Congress, and we could inquire as to
how he is doing in terms of the thou-
sands of official school prayer writers
around our country. We could hold
hearings. We could compare the rela-
tive merits of the prayers that are
being written. That might be interest-
ing. Or we could do what most govern-
ments in the history of mankind have
done: We could help devise the, single,
official prayer, so that the 7-year-olds
in Portland are reciting the same
prayer as the T-year-olds in Denver
and Montgomery, Ala., and New York
City and Sacramento, and all across
this country. Would not that be nice?

We would eliminate disparities in
the prayer, so that one child was not
reciting a better prayer than another,
or a worse one; but we would have an
official Government religion.

I think that anyone who spends 10
minutes thinking about the implica-
tions of government bureaucrats,
whether at the local, State, or Federal
level, trying to devise an official
prayer for the schools of America, un-
derstands the brier patch that the
amendment represents in terms of
social policy, in terms of equity in our
society, in terms of public well-being;
leaving aside the issues of law and con-
stitutionality. It is the height of irony
that those who profess to worry about
the Government intruding into our
lives are now suggesting that the Gov-
ernment write the prayers for our chil-
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dren. They cannot be serious. They
cannot be serious.

A government runs our schools, our
public schools. That is what public
schools in the United States means.
They are functions and institutions of
the State, of the Government—albeit,
and I think wisely, those are local in-
stitutions, local school boards, local
school districts, but local governments.

There is government all over the
United States. There is the General
Government that we participate in, in
Washington. There are 50 govern-
ments in the States of the Union, in 50
State capitals, and there are thou-
sands, if not tens of thousands, of gov-
ernments at the local level. Many of
those governments and those govern-
mental units, official public bodies cre-
ated by law and sustained by law, do
nothing but run the school system of
this country, the public schools, and
that is what we are talking about. But
they are governmental entities.

So, do the people who advocate this
amendment really believe they are
talking seriously about getting the
Government out of our lives? They
cannot be serious. They cannot be seri-
ous. They are not talking only about
getting the Government deeper into
our lives. They are talking about
having the Government do something
that, to a person, the Founding Fa-
thers said should not be done, and
that is even suggest the possibility or
the insinuation of an official Govern-
ment role in religion.

There is no end to that. Once the
Government, any government, even a
local school board, acquires to itself
the authority to write an official
school prayer, then it can do all kinds
of things, without—if this amendment
were adopted—any possibility on the
part of any American citizens to ques-
tion the constitutionality of any of
those things.

If you can take the Supreme Court
out of the issue of the constitutional-
ity of school prayer, you can take the
Supreme Court out of the constitu-
tionality of when churches should
meet. Let us not have churches meet
on Sundays. Let us have churches
meet on Wednesday. Why not? Do you
want the Government deciding that?
No church on Sunday. We think
Sunday is more important for profes-
sional football—or who knows that?
Maybe government rallies. So the
churches will convene on Wednesdays.

Do you want to appeal that to the
Supreme Court? No, no, you cannot do
that. You cannot do that in any Feder-
al court. We have taken the jurisdic-
tion away. We took it away in 1982 for
official government school prayers,
and now we are going to take it away—
in 1985, 1990, or 1995—for a challenge
to the constitutionality of a law that
says churches will convene only on
Wednesdays, because the Government
wants them to convene on Wednes-
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days, not on Sundays. The Govern-
ment has another purpose for Sun-
days.

I think that is wonderful. I think it
is wonderful that we are talking seri-
ously in the U.S. Senate about the
Government—the Government—writ-
ing prayers for our schoolchildren. It
may not be the Federal Government,
or it may be. There is nothing that
says the Federal Government, down
the road, could not write these prayers
or might not be called upon to do so
when the squabble breaks out among
the parents of the children as to
whether one prayer is better than an-
other. Why not take it to Washington?
That is where everything else ends up.

I can see it: a Subcommittee of the
Senate Judiciary Committee on School
Prayer. Or on official religion. Sub-
committee of the Senate Judiciary
Committee on Official Religion. The
first hearings will be held on the ade-
quacy of school prayers in Portland,
Oreg., or Cleveland, Ohio, or Denver,
Colo. The prayers in Denver are better
than the ones in Cleveland and Port-
land, so the parents in Cleveland and
Portland want a prayer as good as the
one in Denver.

They come back to Washington to
appear before the Subcommittee on
Official School Prayer of the Senate
Judiciary Committee. They have their
Senator convene a hearing of that sub-
committee to have the Senate of the
United States discuss whether one
prayer is better than another, and we
could have all the Government bu-
reaucrats up here, We could have the
Secretary of Education and call some
ministers in.

What is that? That is the Goven-
ment in religion that Thomas Jeffer-
son said we should not have, James
Madison said we should not have, and
all the rest. Talk about a slippery
slope. This is it.

If you talk about getting the Gov-
ernment out of our life, this is the
place to do it. This is the place to do it.

I cannot believe anyone in this body
is serious about a claim of Govern-
ment intrusion in our lives and comes
out on the floor of the Senate bare-
faced and advocates the Government
writing official school prayers.

It is appalling. It is shameful. It is ri-
diculous, not to say asinine.

So how do we fix this? How are we
going to guarantee the Government is
not going to get in religion, get itself
hip deep in religion in this country
and violate all of the principles, stand-
ards, and barriers set up by the fram-
ers of the Constitution. We are going
to say you cannot appeal to the Con-
stitution. That is the way to fix that.

Now, we heard a lot in the 1960’s
and 1970's about radicals, radicals in
our country, radicals opposing the
Vietnam war, radicals doing this and
radicals doing that. Radicals were
going to tear down our form of Gov-
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ernment. They were going to tear
down America, radicals who wanted to
peaceably assemble, radicals who dis-
agreed with the official Government
policy of being involved in Vietnam,
radicals who disagreed with the CIA
and the FBI wiretapping them and
opening their mail and intervening in
their political meetings—radicals.
Radicals were threatening America.
We heard a lot about that in the late
1960's and early 1970’s.

I have not heard a more radical pro-
posal in my 8 years in the Senate than
the one that is pending before the
Senate today, not one, not one. If we
want to look for some radicals in this
country, let us find the people who are
proposing to strip the courts of the au-
thority to hear constitutional chal-
lenges to these actions.

I will challenge any Senator to find
me a more radical proposal of the tens
of thousands that get introduced in
this body every session than the ones
that are pending before the Senate
today. That is a challenge. I cannot
think of anything more radical, a back
door alteration of the sacred charter
of this country, back door, not front
door, not the procedure set up in the
Constitution, a back door alteration of
the Constitution of the United States
so the Government can write prayers
for the children of this country. If
that is not radical I will eat your hat.

So here we have a wonderful situa-
tion. We have people saying the Gov-
ernment is involved in our lives too
much, and they also say or did say
some years ago the country was in
jeopardy of some sort of radical ele-
ment in our country. So what are we
doing? We are spending our time while
the economy of this country deterio-
rates debating one of the most radical
notions this body has seen in decades,
a back door alteration of the constitu-
tional process and the authority of the
judicial branch of this Government, so
the Government can write prayers for
the children of this country.

If you seriously think about that for
3 minutes we would be off this matter
and we would be onto something that
really counts and that is getting
people back to work, getting this econ-
omy stabilized, controlling nuclear
weapons, and the rest. No. We are
wasting our time debating the issue of
whether we are going to have official
prayers in the schools.

I still have not heard from any of
the proponents of this measure their
views on who is going to write the
prayers or what their qualifications
are, or who is going to judge their
qualifications, or to whom they will be
responsible, and where a parent who
believes the prayer is not the best kind
of prayer can go to get that matter
solved. A parent is certainly not going
to be able to go to the Federal courts
if this amendment passes. We are
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taking that constitutional right away
from him. We are going to take that
constitutional right away from that
parent. You cannot, if this amend-
ment passes, go to the court to exer-
cise your constitutional right to com-
plain about that prayer. So not only
are we going to get the Government
into religion, we are going to take your
right away to complain if you do not
like what the Government did—that is
pretty frightening—all in the name of
the free exercise of religion.

I say nonsense. I think Thomas Jef-
ferson would have said nonsense
thrice over and I suspect his col-
leagues who established this Republic
would have done likewise.

This is not a serious proposition. I
cannot believe it is a serious proposi-
tion. And I certainly do not hear any
advocates of it out on the floor of the
Senate trying seriously to suggest that
it is a serious proposition, and I par-
ticularly do not hear the advocates of
it out here justifying the radical
scheme that is incorporated here so
that we can have an official prayer for
our schools.

There is no justification for the radi-
cal proposal that we take away individ-
ual constitutional rights so that we
can have official Government prayers
in our schools.

Talk about a compound felony, we
are going to have the Government
writing prayers and to permit that
happening we are going to deny the
existing constitutional rights of citi-
zens to complain if they do not like
the Government action.

I wonder if the American people
really understand that. I really seri-
ously wonder if the people outside this
Chamber who pay their taxes, pay our
salaries, and wish we would get on
with the business of this country un-
derstand what it is we are discussing
here today. We are discussing taking
away their constitutional rights—that
is what we are discussing—in the name
of religion.

I have made my case, and one hopes
that sooner rather than later the ma-
jority of Senators will let their views
be known on what their priorities are
so0 that we can get back to serious busi-
ness and get off this sidetrack that un-
fortunately we have been put on while
the economy burns.

1 appreciate the indulgence of the
Senator from Oregon and I wish him
well in his continued leadership.

I yield back the floor.

Mr. PACKWOOD. I thank very
much my distinguished colleague.

I was intrigued by the question of
who writes the prayer. It is a very
valid question. I know what Alabama's
solution is. The Governor's son writes
the prayer.

Mr. HART. Yes; I saw that.

Mr. PACKWOOD. That makes it
much more simple. It is sort of a gu-
bernatorial primogeniture, so long as
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the Governor has an eldest son he can
write the prayer. I do not know what
he would do if the Governor has
daughters.

Mr. HART. He would pick his major
contributor to his last campaign. We
all know how that works. We get
people who contribute to our cam-
paigns who get certain privileges.
They can come down and have lunch
with us in the Senate dining room.
Why not be the prayer-writer for the
State of Colorado or the State of
Oregon?

Mr. PACKWOOD. If you have a
prayer a week you can spread it
around. It has good potential.

The Senator mentioned churches on
Wednesday night. He raised a very
valid question. We are all old enough
to recall the blue laws in our country
that were passed on the assumption
that people went to church on Sunday
or they should go to church on
Sunday and we would not have any
businesses on Sunday. It did not
matter if the Sabbath, the Jewish Sab-
bath, was Friday night and Saturday;
it did not matter that for the Seventh
Day Adventists it was the same time;
it did not matter that other religious
groups observed it during the week.
This was a country that was going to
observe Sunday as a day of rest, even
though many people in this country
did not observe a religion that said
Sunday was a day of rest. Finally, the
Court struck down those laws and jus-
tifiably so.

Mr. HART. Mr. President, will the
Senator yield for a question? What
does the Senator think would happen
if, in its infinite wisdom, the Senate of
the United States had said at that
time, “We are going to permit the
States and local governments to have
those blue laws, and you cannot take a
challenge of those laws to the Federal
courts in this country”? That is exact-
ly the analogy, as I understand it.

Mr. PACKWOOD. You know it
would be dependent upon the predom-
inance of a particular religion in a dif-
ferent State. You could have different
days of observation officially designat-
ed by the State and based on the ob-
servation by the rest of the citizens of
the State, depending on whether you
belonged to that religion or not.

There is no reason why this country
can or will escape. It happens in most
countries which have a dominant reli-
gion, which insists on imposing its
views on the country, and they are
well meaning people who do it out of
zeal, and who want to make the coun-
try perfect, as they see it, in their
God's eyes, and if you do not agree,
you are not on the right wavelength
because it cannot be that they are
wrong. There must be some other
reason, and that is dangerous thinking
because when you know you are right,
you absolutely know you are right, be-
cause God tells you you are right, and
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then those who disagree with you
must be wrong. They have to be.

Mr. HART. Do you not suppose it is
exactly that concern about that pecu-
liar brand of zealotry that led Jeffer-
son and Madison and others to say,
“Don’t do that”?

Mr. PACKWOOD. They absolutely
knew our liberties were best protected
not by some kind of compelled con-
formity to one view but by a protec-
tion of diversity where each of us had
our own God, each of us had our own
jealousies, each of us were a bit suspi-
cious of each other’s God, but we tol-
erated all of our views for the sake of
liberty for all of us, and that has
worked well for 200 years.

Mr. HART. Does not the Senator
agree that we have breached that sep-
aration between church and state in
this very crucial way, and that we are
opening up the floodgates for untold
mischief of the sort the Senator From
Colorado tried to suggest in his re-
marks?

Mr. PACKWOOD. I posed the ques-
tion yesterday, and I am delighted
that the Senator from Colorado dwelt
on it at length, because it is not just
the establishment of religion clause we
are dealing with. I posed the situation
of a particularly heinous murder, a
Lindburgh kind of kidnaping, and a
suspect is caught, and on the way to
the police station he makes some
statements to the police officers, and
maybe signs a confession. It is hard to
tell whether he has done so. He goes
to trial. The defendant does not take
the stand, but the alleged confession
or statements to the police officers are
admitted in evidence, and the defend-
ant is convicted, sentenced to death,
and the case goes to the U.S. Supreme
Court, and the Supreme Court over-
turns it on the basis of self-incrimina-
tion, and the defendant is set free, and
the public is up in arms.

We come to this Congress and we
pass a law that says that henceforth
the Federal courts cannot consider
cases involving self-incrimination. If
we can do that with religion, we can do
that with self-incrimination, we can do
that with the right to assemble if we
get tired of our constituents bothering
us or we can do it with regard to the
right to petition your government.

Mr. HART. Or freedom of the press.

Mr. PACKWOOD. Or anything.

The danger of starting down that
road on something that is so popular,
because we have all seen the polls, so
popular as prayer in schools, is that it
then becomes very easy to bend what-
ever popular transitory, passionate
opinion happens to be in the majority
at the time, and if that means an abso-
lute trampling on the rights of the mi-
nority, so be it. They will understand
or they will learn to live with it.

Only what happens in history is
they do not learn to live with it; they
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chafe under it, it rankles in them all
the time, and finally, if worse comes to
worst, and there is no safety valve for
them to be able to protect their liber-
ties, you finally have civil war because
one group insists upon using the Gov-
ernment to impose upon another
group the views of the dominant
group.

Mr. HART. Certainly that is so from
reading human history.

The Senator from Colorado thanks
the Senator from Oregon.

Mr. PACKWOOD. I thank the Sena-
tor from Colorado.

Mr. President, I ask unanimous con-
sent that I may yield to the Senator
from Ohio (Mr. GLENN) for the pur-
pose of debate only without losing my
right to the floor and without it being
construed as the end of a speech for
the two-speech rule.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. GLENN. Mr. President, I thank
the distinguished Senator.

The amendments we are talking
about here or we are considering are
wrong, and I am opposed to them. The
one on abortion would have the effect
of overturning by a majority vote of
Congress the Supreme Court’s 1973
Roe against Wade decision which le-
galized most abortions under the con-
stitutional right to privacy.

We are discussing two important
issues here: A woman's right to choose
whether to have an abortion, and also
whether we can overturn a constitu-
tional decision of the Supreme Court
by congressional statute.

I believe the decision to have an
abortion should be an individual one
based on the woman's own personal re-
ligious and moral views, in consulta-
tion with her husband, her priest, her
pastor, her rabbi, whomever, and I do
not think it would be wise for this
body to try to reverse the Supreme
Court’s Roe against Wade decision.

You know, recent polls across these
United States have shown that the
majority of Americans support those
views for freedom of choice, not pro-
abortion but freedom of choice, and
are opposed to legislation prohibiting
abortion.

Further, making abortion illegal
would not end the controversy, and it
certainly would not stop women from
having abortions. What it would do
would be to cause them to once again
probably go and seek unsafe, illegal
abortions.

Before 1973 the individual States
had different laws with regard to abor-
tion, and women who could afford to
went to the States with the least re-
strictive abortion laws. Others relied
on self-induced or even illegal abor-
tions. I do not want to see a return to
that tragedy that was caused by illegal
abortions.
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We have all heard too many horror
stories about that, and we have seen
the difficulties with it.

Even with the Roe against Wade de-
cision some women are unable to
obtain abortions due to a restriction
on Federal funding under medicaid to
pay for abortions except to save the
life of the mother.

1 believe this discriminates against
low-income women, and I have consist-
ently voted against such prohibition
when it has come up on appropriation
bills.

The amendment before us now
would make permanent this restriction
of Federal funds, and it would also
prohibit the use of Federal funds for
medical training and research with
regard to abortion. I think that would
be a mistake.

I also oppose this amendment on the
ground that it attempts to overturn a
constitutional decision of the Supreme
Court by a majority vote of Congress,
and I do not want to see that prece-
dent set.

Many consitutional scholars who dis-
agree with the Roe against Wade deci-
sion, nevertheless, even though they
disagreed, believe that to overturn a
Supreme Court decision by a majority
vote is an unconstitutional violation of
the separation of powers. A Supreme
Court decision can be reversed by the
Court overturning its own decision or
by an amendment to the Constitution.

Our Nation is divided on this issue of
abortion. I respect the hearfelt views
of those who are opposed to abortion,
and I certainly support their right to
live their lives under whatever rules,
whatever moral compunctions, they
feel are right for them. But, Mr. Presi-
dent, I also feel that those who do not
believe the same as the people who
hold those views against any abortion
at all should not force their views on
others in this country who feel every
bit as strongly. If we do not know the
moment when this is a God-given life,
and that moment is not just the in-
stant of conception, those who wish to
go along with the Roe against Wade
decision of the Supreme Court. In
other words, I do not believe that the
views of those who are so opposed to
abortion should be imposed on those
who hold a different but equally firm
conviction.

Mr. President, I thank the distin-
guished Senator for yielding to me for
this purpose, and I yield the floor back
to him.

Mr. PACKWOOD. I very much
thank my distinguished colleague
from Ohio. I agree with every word he
said.

Mr. President, I ask unanimous con-
sent that the earlier yielding of the
floor by the Senator from Connecticut
(Mr. WEICKER) not be construed as the
end of a speech for the purpose of the
two-speech rule.
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The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. PACKWOOD. Mr. President,
those who are listening to this debate
or reading the REcORD may wonder
why there is a mix of discussion on the
establishment clause and prayer in
schools and the subject of abortion.
That is mainly because the issue has
been fused in an amendment that we
may or may not have to vote on of-
fered by the Senator from North Caro-
lina (Mr. HeLms), which has put both
the subject of prayer and abortion in
one amendment.

The prayer part of it is the straight-
out court stripping that Senator HART
from Colorado and others have re-
ferred to, that no Federal courts may
hear these issues involving voluntary
school prayer. The abortion part of it,
after some extensive statements that
the decision in Roe against Wade al-
lowed the woman to make the choice
whether she wants to have an abor-
tion or not was wrong. There were at-
tempts to overturn that decision by
statute and also prohibit funding by
the Federal Government for a whole
variety of reasons, training of doctors,
Federal health insurance that would
provide abortions for Federal employ-
ees, and what not. But they are in the
same amendment and that is why,
therefore, you will find some speakers
talking about one and others talking
about the other.

Let me dwell at some length on the
abortion part of it, although I have
spent the bulk of my time today on
the prayer part.

The abortion part comes from the
decision of Roe against Wade in 1973
when the Supreme Court said that a
woman had the choice, the right for
herself to decide whether or not she
wanted an abortion.

Basically, it said that in the first 3
months of her pregnancy she had an
unlimited right to make the choice
whether or not she wanted to have the
abortion. In the second 3 months, she
could, by and large, make the choice
but the State could put limitations on
who could perform it and where it
could be performed, basically medical
limitations. In the third 3 months, the
balance tilted on the side of the fetus
and the woman could only have an
abortion if her physical or mental
health was in danger. That is roughly
the paraphrasing of the decision. That
is not exactly legally it, but very close.

Now, what that caused, of course, is
any number of people wanting to re-
verse the Supreme Court decision;
people who very honestly do not think
that a woman ought to have the right
to make the choice; that it is not an in-
dividual choice; that basically it is a
State choice and the position of the
State should be that she cannot legal-
ly have an abortion.
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I think even the proponents of those
measures are not blind enough to fool
themselves into thinking that if a law
is passed people will not have abor-
tions. We tried that once with prohibi-
tion. It did not work. It is very clear,
from the evidence that is available,
that, during the entire history of the
period in this country when many of
the States had laws against abortions,
women had them. Dangerous on many
occasions, performed under very ad-
verse circumstances, very unsanitary
circumstances, and many women died
because of unsafe abortions.

Fortunately, since the Supreme
Court decision in the legalizing of
abortion, that problem has been
almost totally eliminated in this coun-
try until today, and abortions, proper-
ly done, are safer than the conditions
for a woman who carries the child.
More women die in carrying a fetus to
9 months than die by abortions. But
that is the background.

The Supreme Court made that deci-
sion and the argument was made that
the Supreme Court had no business
making that decision, that it was an
unconstitutional decision, although
that is an internal contradiction in
terms. As our founders gave to the Su-
preme Court the ultimate responsibil-
ity to determine what is and what is
not constitutional, clearly what they
say is constitutional is constitutional,
because there is no higher authority
to appeal to. If we do not like their de-
cision, if we want to reverse what they
have done, then we pass a constitu-
tional amendment to reverse their
constitutional decision.

For those who say the Supreme
Court has become too activist, too far-
reaching, that the Court is undertak-
ing the legislative decisions in the
guise of constitutionality, they would
suggest the responsibility be shifted to
the Congress to make the decisions as
to what is constitutional. And we can
do that in a variety of guises, but the
principal one is that we will take away
from the courts the power to make de-
cisions on those cases and then we will
write what is constitutional and there
will be no appeal from us.

Of course, the danger in that is that
our minds change and popular opinion
changes. And if we are to be nothing
but a weather vane and reflect popular
opinion, abortion will be legal this
year, illegal the next year, and legal
after that. We will put limitations on
the press the next year, perhaps ease
them up after that, depending upon
what the popular opinion may be as
reflected by the elections. That is not
what our founders intended.

I would go even further, however, in
attempting to analyze why those who
want to reverse the Supreme Court de-
cision want to reverse it. First, they
have a misreading of history in this
country and in England. In arguing on
this subject, they will talk about re-
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turning to the morality of our found-
ers and, in their mind, I think they are
thinking of a Puritan time of heart
and home, strict morality, enforced
puritanism. That was not this country
at the time the Constitution was writ-
ten.

First, in England, an abortion was
not a felony, or at least what we call
abortion before quickening; that is,
when a woman could feel a child move,
and that would be some place between
20 and 24 weeks in most cases. It was
not a felony. It was common. It was
not punished as a felony at common
law.

At the time this country was found-
ed, not a single State had any laws
against abortion. It was commonly
practiced in this country. Our found-
ers were well familiar with it. What-
ever they may have thought of it per-
sonally or whether they liked it or did
not like it, they did not think it rose to
the dignity of having to pass laws to
prohibit it.

So, whatever their personal views
may have been, they thought it was
certainly not the job of the Constitu-
tional Convention or the Bill of Rights
or Congress to pass laws prohibiting
women from having that choice.

It was only in the middle 1800's that
many of the States in this country
began to pass laws against abortion.
Some of the motivation behind the
passage of the laws was moral. People
seized control of the legislatures that
did not like abortion, did not like the
women's right to choose, and they
passed laws prohibiting it.

Some of it was medical, because
many women were dying from infec-
tion following badly performed abor-
tions.

Interestingly, part of the motivation
was commercial. The establishment
doctors—those that had gone to estab-
lishment medical schools—really were
dispensing relatively primitive medi-
cine in those days, primitive even by
the standards in those days. They
could set a broken arm. They had
slightly above a witch doctor’s concept
of the use of herbs and certain reme-
dies. But, by and large, if you got any
of the diseases that you could com-
monly be saved from today, you died
in those days. And the doctors did not
know how to save you. They did not
know how to treat smallpox. They did
not know how to treat typhoid. They
did not know how to treat most of the
diseases that would ravage across the
country from time to time.

Most of the citizens in this country,
and especially in the rural areas,
began to realize that the establish-
ment doctors could not do them much
good and there was really no harm, no
greater harm, in turning to folklore
remedies dispensed by people with sig-
nificantly less training than the estab-
lishment doctors and at a significantly
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less price than the establishment doc-
tors charged.

Abortion was commonly performed
by these people that were not trained
at the then existing medical schools.
The establishment doctors found
themselves in the position of losing
patients. So they, either on the sly,
began to do the abortions themselves
or attempted to get them outlawed.

Now, that is the history, again, a
very condensed history, of the 1800's.

In the 1950's, the situation had
turned again. First, we realized by that
time that abortions properly done
su:fder clinical circumstances were very

e.

Second, the issue of physicians and
money had faded and most physicians
were not worried about what they re-
garded as quacks taking away their
business. Consequently, you find the
American Medical Association on the
side today of saying that a woman
should be able to make the choice as
to whether or not she wants to have
an abortion.

Then you begin to have a greater
tolerance for differences of opinion,
for your religious tolerances in ths
country.

Most of us in the Senate today can
still remember when, if you were a
Jew, you could not be admitted to the
so-called better country club, and un-
fortunately in some areas that still
exists today.

If you were a black, you could not
join the local civic clubs.

If you were a woman, you were dis-
criminated against in a variety of
ways. I am not talking just about abor-
tions, I am talking about joining clubs,
practicing law, joining a law firm, be-
coming a partner. Letting a woman
handle a case? Terrible.

Those barriers have gradually
changed, and with that change came
the difference in attitude on abortion.
Several States changed their laws. Col-
orado was the first to adopt what is
known as the modern, liberalized abor-
tion law in the mid-1960’s, followed
closely by a titanic struggle in New
York when abortion was legalized by
the legislature, followed in Hawaii, fol-
lowed in Alaska. In the State of Wash-
ington, interestingly enough, the issue
was placed on the ballot. The people
voted on it and they voted to allow
women to have the right in that State.

So you began to have a variety of
States saying that as far as the women
in that State were concerned, they
should be permitted to have an abor-
tion if they wanted.

Naturally, this lent itself to a situa-
tion where women of wealth traveled
to the States where abortion was legal
to have one, and the women of poverty
could not. It was very clearly a dual
standard. If you were poor, whether or
not you wanted it, you had a baby, and
if you were rich, if you chose you
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could have an abortion by flying to
New York, Washington, or Hawaii.

At that juncture, the case of Roe
against Wade went up to the Supreme
Court out of Texas.

Texas had a very restrictive law,
very, very severely limiting abortions.
The Supreme Court struck it down.
They rested the case principally on
the woman's right of privacy, on the
9th and 14th amendments, and said
that henceforth States could not pass
laws prohibiting a woman from
making the choice. They could set cer-
tain limitations on where it could be
done, when it could be done, but not
on the fundamental decision.

That is why we find ourselves in the
position we are in today. Those who
think that the right to make a choice
is immoral, is ungodly, is irreligious, is
going to cause this country to degener-
ate into debauchery, want to change
the law in one way or another. Their
preference would be, if they had their
druthers, to have a constitutional
amendment passed which would
simply reverse the Supreme Court de-
cision and, as a matter of law in the
Constitution, say that henceforth
nobody could legally have an abortion.

They have clearly not the votes to
pass that constitutional amendment
through this Congress. I very greatly
doubt if it were passed through this
Congress that it would be ratified by
the States. That would take the law
even further back than where it was
before the case of Roe against Wade,
because prior to that case whether or
not a State wanted to sanction abor-
tion was a State’s decision. But those
who would like to abolish that choice
all together would take a national de-
cision that there would be no freedom
of choice on abortion any place, in any
State, under any circumstances.

It is hard to tell, then, what the next
best choice is because it presents a di-
lemma for those who do not want the
choice. Picture in your mind, assuming
that you are very much opposed to a
woman having the right to make that
choice, just morally opposed, but you
cannot pass a constitutional amend-
ment that will reflect your choice.
Well, another alternative is to pass
what is known as a States rights con-
stitutional amendment. We will send
an amendment out to the States for
ratification that says henceforth it
will be up to each State to decide
whether or not they want to permit a
woman to have a choice in that State.

But that bothers the moral sensibili-
ties of those who do not think you
should have the right in any State,
and it puts you back in the situation
roughly where you were before Roe
against Wade, where some States
would have it and some States would
not. A rich woman could fly to a State
to have an abortion and a poor woman
could not.
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I do not think that type of a consti-
tutional amendment could pass this
Congress either, and if by chance it
did pass I do not think it could be rati-
fied by the States. Besides that, it is a
long, slow, tortuous process. The at-
tempt for the passage of the Equal
Rights Amendment demonstrated
that. It was an attempt for 10 years
and it did not pass.

Those who want to limit the right of
a woman to have the choice as to
whether or not she can have an abor-
tion want action now—not 5 years
from now, not waiting for the ratifica-
tion of a constitutional amendment as-
suming you could pass one through
the Congress that you liked. They
want it now. So the avenue they are
prepared to try is to strip the Federal
courts of the right to pass on the sub-
ject of abortion. They they hope that
different States will pass laws restrict-
ing abortions and perhaps the courts
in those States will uphold at least
those State laws. But in any event, the
Federal courts would be prohibited
from ever again passing on the sub-
ject.

Do not let it bother you that it is a
constitutional right the Supreme
Court says every woman has. Hence-
forth, they will take away the deci-
sions of the courts to determine that,
if the votes are here. It is the quick
and expedient way, if the votes are
here, to impose on this country their
view of morality.

That is what we are basically debat-
ing, only we have also fused it, and
perhaps confused it, with the school
prayer issue because both of the issues
are involved in the one amendment. If
and when we finally have to vote on
the issue we will have to vote on both.
Both of them reflect the same princi-
ple: Should this Congress pass a law to
take away from the courts the right to
pass on fundamental liberties, assum-
ing the courts uphold it? I do not
think they will, but I would not advise
anyone to vote for it or against it on
the assumption of what a court would
or would not do when the constitu-
tionality of this issue is tested.

If the court did find it constitution-
al, then there is no end to the mis-
chief, no end to the dangers to the
constitutional liberties that may be
threatened by the possibility of a Con-
gress, this Congress or any Congress,
by a majority vote, passing a law to
prohibit any particular enforcement in
the Federal courts of any particular
liberties guaranteed under the Consti-
tution.

Let me read from three statements
of three different groups involving the
issue of prayer.

The first is from the National Coun-
cil of Churches of Christ in the United
States, from testimony presented on
July 29, 1980, before the Subcommit-
tee on Courts, Civil Liberties, and Ad-
ministration of Justice of the House
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Judiciary Committee during the hear-
ings on S. 450, a Senate-passed school
prayer bill.

The quote is from M. William
Howard, the president.

This the fifth time in 17 years that major
religious bodies of the nation have come to
Washington to resist attempts to reverse
the rulings of the Supreme Court which
held that it is not the business of govern-
ment to institute prayers for the nation’s
children to recite in public schools.

There was the Becker Amendment in
1964, followed by two Dirksen Amendments
in the '60s, the Wylie Amendment in the
early '"70s and now the Helms Amendment
in 1980. Whereas the previous four attempts
sought to reshape the First Amendment to
the U.S. Constitution by straightforwardly
following the amending process set forth in
the Constitution, the Helms Amendment
seeks to achieve the same effect without
submitting the issue to the necessary two-
thirds majority vote of both houses of Con-
gress and the ratification by three-quarters
of the States.

The Amendment in gquestion undertakes
to withdraw the subject of prayer from the
jurisdiction of the U.S. Supreme Court and
relegate it to jurisdiction of State authori-
ties. This tactic is fraught with problems
that reach far beyond the issue of prayer
itself. If Congress can eliminate from the
purview of the Supreme Court any issues on
which its decision displease a portion of the
electorate, what implication will this have
for the entire Bill of Rights? If this can
happen by way of a mere majority vote of
both houses of Congress, without ratifica-
tion by the States, is this not a way of
amending the Constitution without regard
for the safeguards which shield our nation’s
highest laws and principles from capricious
attack?

To say the very least, it is appalling that
one should propose to put outside the pur-
view of the Supreme Court the protection of
the basic rights of Americans guaranteed by
the Bill of Rights in any area, let alone the
sensitive and intimate area of religion. It is
also disturbing indeed that one house of
Congress should actually have approved
such a proposal. Now it rests with the other
house to resist this misguided undertaking,
lest the important gains made with regard
to civil liberties of all kinds be whittled
away.

Why does the National Council of
Churches oppose the effort to reintroduce
prayer in public schools? The reasons
should be plain to all who have reviewed the
three volumes of hearings which the House
Judiciary Committee held in 1964. Nothing
significant has been added to the controver-
sy since that time, but once more we must
reiterate the arguments for a new genera-
tion, and we do so glady.

1. Public school prayers are an injustice to
those children and their families who
belong to minority religions or to no reli-
gious group. Persons in this category, be-
cause of their religious views, can be made
to feel out of place and less than equals in
public institutions. Such persons are told
they are free to excuse themselves from
prayers which offend their religious beliefs.
I suppose that is what is meant by “volun-
tary' prayer.

But do we really expect impressionable
and vulnerable children to separate them-
selves from the rest of their peers, thus
branding themselves as “oddballs”? Do we
expect them to excuse themselves from ac-
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tivities that are sanctioned by their school,
in which all the other children are joining?
Having a difference in religious belief
should not be a stigma for our children. In
our increasingly pluralistic society, we must
not subject youngsters of religious minori-
ties to the queries, taunts and jeers of un-
comprehending classmates. Instead we must
leave way for the children, with ease, to be
true to the religious tutelage, or the lack of
it, that is propagated In their families. This
does not even begin to address the problem
of religiously pluralistic teaching and ad-
ministrative staffs who would presumably
be responsible for leading such prayers.

2. Public school prayers are a disservice to
true religion. The other reason we are op-
posed to prayer in public schools is that we
believe prayer is too important, too sacred,
too intimate to be scheduled or adminis-
tered by government. It is the responsibility
of the family, the home, the religious insti-
tution, not the public school, to provide reli-
gious education and experience. Children
attend public schools under force of law.
They come from many religious and ethnic
backgrounds and, therefore, should not find
their school experience demeaning to their
religious heritage.

We are told that the prayers could be
“nonsectarian,” or that they could be of-
fered from various religious traditions in ro-
tation. I believe such a solution is least ac-
ceptable to those most fervently devoted to
their own religion. Furthermore, 1 believe
they do not want least-common-denomina-
tor prayers addressed “to whom it may con-
cern.” Even less do they wish to engage in
the prayer forms peculiar to religous tradi-
tions other than their own or to have to
show their colleagues the discourtesy of
nonparticipation.

In our view, there is simply no such thing
as “nonsectarian” prayer, and if there were,
it would be of little value to either commit-
ted Christians or adherents of the other re-
ligious traditions. Whenever prayer is pre-
sented in a group gathered for other pur-
poses (such as a public school classroom),
the guestion cannot be avoided: “Whose
prayer is it"? And all too often it will be
either the prayer form of the majority (im-
posed on the minorities) or a nearly mean-
ingless prayer belonging to no historic reli-
gion. In the latter case, the exercise is likely
to be offensive to devout members of all re-
ligions.

We are told that there are many children
in public schools who would have no other
contact with prayer and religion than what
they might gain from public schools.

We think it odd that this argument comes
most often from those who otherwise are
highly resistant to governmental interfer-
ence in family life. It suggests a curious will-
ingness to condone governmental imposition
of religious practices on children contrary
to their own parents’ choices for them. We
oppose any effort to allow the government
to intrude in this most sacred of parental re-
sponsibilities, even if the parents have
chosen to give their children no religious
training. This is their right. If it is not, then
religious freedom in this nation has lost an
essential part of its meaning.

We are told that the current proposal is
not designed to overturn the Supreme
Court’s decisions barring prayer from public
schools, We are told that it is meant only to
restore the matter to the States for the
future. What can this mean other than a
return to the “local option” which prevailed
before the Supreme Court's decision on this
issue? During the days of local option, chil-
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dren were actually subjected to corporal
punishment for refusing to participate in
public school prayers that were contrary to
their own religious practice.

“Local option” is unlikely to be very plu-
ralistic. Though this nation is highly plural-
istic, taken as a whole, its pluralism tends
not to be very local. A map showing the reli-
gious complexion of the counties of the
United States submitted in the 1964 hear-
ings showed that the vast majority of the
counties in the U.S. have more than 51 per-
cent of their population affiliated with one
particular denomination; Lutherans in the
North Central States, Baptists in the South-
east, Roman Catholics in the Northeast and
Southwest, et cetera. In those counties it
would be surprising if the majority religion
did not dominate the prayer practices. in
the publie schools.

We are told that 70 per cent of our people
responding to public opinion polls favor re-
storing prayer to public schools, and that
may indeed be the case. But the rights pro-
tected by the Bill of Rights. I am pleased to
say, are not at the mercy of public opinion
polls. As the U.S. Supreme Court said in
wfords that undergird the rights of every one
of us:

The very purpose of the Bill of Rights was
to withdraw certain subjects from the vicis-
situdes of political controversy, to place
them beyond the reach of majorities and of-
ficials and to establish them as legal princi-
ples to be applied by the courts. One’s right
to life, liberty, and property, to free speech,
a free press, freedom of worship and assem-
bly, and other fundamental rights may not
be submitted to vote; they depend on the
outcome of no election.”

Our experience over the past 20 years has
been that when people are asked point-
blank, “Do you think there should be
prayer in public schools,” their impulse may
be to reply “Why ves, I guess so0.” But if
they study the issues, all their ramifica-
tions, for a while, they often come to the
opposite conclusion. That has happened in
the governing body of the NCCC—the Na-
tional Council of Church of Christ—when it
considered this issue in 1963. It happened in
the United Presbyterian Church and in one
after another of our major member denomi-
nations.

That is the kind of consideration that we
believe this important matter deserves. We
do not believe these issues can be properly
understood without indepth study and re-
flection on the issues and their widest impli-
cations. So we welcome the hearings being
undertaken by this committee, We are con-
fident that all sides will be fully considered
and that a deeper understanding of this
fundamental issue of civil liberty will be at-
tained by all.

I think, Mr. President, if you were to
actually take a poll of the governing
bodies of the principal denominations
about “Do you want prayer reinstitut-
ed in public schools?” you would find
that they would come out in opposi-
tion to prayer, voluntary or otherwise,
in public schools.

Next I read a statement by the Syn-
agogue Council of America given at
the same hearing, presented by Rabbi
Daniel F. Polish:

The Synagogue Council has a long history
of defending both dimensions of the First
Amendment's guarantees—both free exer-
cise and the separation of church and State.

Yours is a most important and unques-
tionably difficult task, as you deliberate
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what must be called by its proper name—
the issue of prayer in public schools. Cer-
tianly it would be appropriate for you to ask
why then is there such an intense interest
in introducing it into the school setting?
Why not prayer in factories or offices,
prayer on public transportation or places of
entertainment?

The issue, no doubt, is because the school
setting offers the prime opportunity to
shape and mold the attitudes of future citi-
zens, and an exposure to the minds of
people when they are at the most malleable
and impressionable stages of their lives. It is
precisely for those reasons that the issue of
prayer in public schools arouses such deep-
seated concern.

Certainly, it is commendable to seek to see
religious attitudes inculcated in our chil-
dren. Certainly, it is of greatest importance
to instill in them the values taught by the
Jewish and Christian traditions. But it is no
less self-evident that prayer in the public
schools is not a satisfactory means of attain-
ing those fine and desirable ends.

I respectfully suggest that you judge the
proposal not by its worthy intent, but by a
careful consideration of the consequences
which would flow its adoption. I can talk
with some competence about two of the con-
sequences which would flow from its adop-
tion—the impact on children who are mem-
bers of minority religious groups and the
effect on popular understanding of prayer
itself.

Truly, voluntary prayer is already permit-
ted in public schools. What we are discuss-
ing here is officially sanctioned and official-
ly conducted prayer exercises.

The voluntary nature of these exercises
would be difficult indeed for a child to com-
prehend. For a child, these class prayers are
more likely to be understood as compulsory.
Children, who are encouraged to hold their
teachers in the highest respect and to
accept their word as authoritative in all
matters, are not likely to question their au-
thority when it comes to this specific sub-
Jject.

Similarly, children are more subject than
adults to the tremendous influence of peer
pressure. A child in school would rather
conform to the actions and expectations of
his classmates than deviate from them, even
if that deviance carried the approval of
their families.

To suggest that under the proposed
amendment a child would be free to excuse
himself to remain aloof from a class prayer
is, at the very best, to invite that child to be
exposed to the cruelest inner turmoil.

Add to this the fear, real or imagined, of
the disapproval of the teacher, and the ridi-
cule of their classmates and the threat of
alienation from them for being different
and you have a situation which involves co-
ercion of the most potent kind.

Now you may ask, what would be wrong
with coercing a child to pray. The answer to
that question lies in the nature of those
prayers themselves. They will either possess
a specifically sectarian character or they
will be of a nondenominational nature.
Either alternative carries within it implica-
tions which warrant attention.

It is not inconceivable that prayer in a
school setting will, indeed, be sectarian in
form and content. It is not unreasonable to
conjecture that they may well reflect the re-
ligious orientation of the individual teacher
or child assigned to lead them. Or, they may
simply conform to the religious patterns of
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the majority community of a particular
school district.

In either event, they would be indirect
conflict with the religious traditions of
some, perhaps a sizeable number, of chil-
dren in the class. Of course, this could be
true of Jewish children. But it would be no
less possible for Catholic children in a pre-
dominately Protestant community, Protes-
tant children in largely Catholic areas,
members of other minority religious com-
munities, of children of no faith at all.

Perhaps, some might suggest, it is right
and proper for a majority group to impose
its values and beliefs on the minority. This
is certainly a conceivable position. But it is
manifestly at odds with the pluralistic ideals
of America.

America is unique in the religious history
of mankind. For too much of human histo-
ry, States arrogated to themselves the right
to impose religious beliefs and practices on
their children.

America alone has been scrupulous in
avoiding that practice. Indeed, American so-
ciety arose in part in reaction against theo-
cratic government. The religious genius of
America, for which we have become a
beacon to the entire world, is the conviction
that each of its citizens is entitled to his
own faith, and even the right to have no
faith at all.

The Jewish community is one that has
had a long and painful acquaintance with
the government imposition of religion.
Indeed, it was the pain that resulted from
that very union of church and State which
led many of our ancestors to flee the tyran-
nies of Europe and seek refuge in this
blessed land. We cannot help but view the
attempt to undermine America's pluralism
with alarm and profound concern.

The form of the very proposal before you,
of course, assures the likelihood rather than
the unlikeliness of a sectarian character to
the prayers which would be introduced into
the schools.

For this amendment would deprive ag-
grieved parents of judicial recourse if the re-
ligious sensitivities of their children were
violated by the practices of their schools.

It is those children who would suffer most
grievously. Children of minority religious
communities would be confronted with the
choice between fidelity to the religious pat-
terns of their families, or participating with
their classmates in religious practices which
are not their own and which might even be
in conflict with their own beliefs. Such a
choice can only be wrenching and painful
and beyond what a young child should be
expected to cope with.

Now it is possible that the prayers to be
recited in schools will be especially con-
structed to reflect the lowest common de-
nominator of the faith traditions represent-
ed in a particular class; that is, they would
be nondenominational in character.

Certainly, this would solve some of the
civil rights and civil liberties issues with
which we have dealt to this point. But it
would raise guestions which are no less dis-
turbing from a theological or religious per-
spective.

The effect of the State-enforced, mechani-
cal recitation of ‘prayers’ at times that must
be called arbitrary because of their unrela-
tedness to the religious calendar of any
faith, would be to trivialize the nature of
prayer itself, to diminish rather than en-
hance it in the eyes of those who were
forced to participate in such exercises.

By the same token, these prayers would
have to be carefully constructed to avoid
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specific theological content. The effect of
such denatured religious expression could
only be to give children a distorted sense of
what real prayer is.

The effect of the attempt to create non-
sectarian prayers would, ultimately, and
most disturbingly, amount to the creation of
a secular religion, a religion of the State, if
you will, which would now take its place
alongside the various particular faith tradi-
tions.

The need to compose or monitor such
prayers would put the government in the
business of religion, a position which nei-
ther government officials nor religious lead-
ers can contemplate with much enthusiasm.

Perhaps, in response to everything that I
have said, you might ask me how children
are to form religious values and come to ap-
preciate the elevating and sustaining nature
of prayer.

I would tell you that the proper locus for
the formation of religious values and for re-
ligious expression is in the home and in the
religious institutions with which a family is
affiliated.

Let children pray in the home, in the
church, the mosque, or the synagogue,
there and not in the classroom. It is not
proper to intrude the State into the true
domain of faith.

Mr. President, we have discussed at
length the problems involved in the
amendments we face—one on abortion
and one on prayer. There are some
people who are not as disturbed by the
removal of the jurisdiction of the
courts for prayer as others of us are.
There are some who are more con-
cerned with the abortion section of
this amendment than the prayer sec-
tion of this amendment. But, whichev-
er section you are concerned with, it is
very, very clear that those in this body
who do not agree with the Supreme
Court decisions in these areas want, if
they can find it, to change those deci-
sions by a majority vote and to impose
upon this country not a tolerance and
a diversity of opinion but a conformity
of opinion to a particular belief.

I will not call it a particular religious
belief, because there are many, many
religious views that have misgivings
about a woman's right to choice.

This not an issue to attempt to
remove the right of choice nor one
that is being pushed by any particular
religion, but the attempt to remove
the right of choice to have an abortion
is an effort by a coalition of people
who share a similar belief to impose
that belief on those who do not share
that view.

What is going to happen to this
country if those who want to impose
their view that a woman should have
no choice in the matter of abortion
fail? What if the Supreme Court deci-
sion is not overturned by constitution-
al amendment? What if they are not
successful in getting a majority of
votes in Congress and the situation
continues as it is—that is, a woman
will have a right to make a choice
whether or not she wants to have an
abortion? Are families going to fly
apart? There is no evidence of that.
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In the almost 10 years we have had
legalized abortion in this country,
there has been no evidence—no evi-
dence—that the divorce rate or the de-
cision to marry or not to marry has
been in any way related to the fact
that the Supreme Court has allowed a
woman to make a decision as to
whether or not she wants to have a
choice. Has the country become less
patriotic? I think not.

COURT JURISDICTION AND SCHOOL PRAYER

STATEMENT

Mrs. KASSEBAUM. Mr. President,
my comments will be brief. I believe
strongly in the need for a strong and
independent judicial branch of our
Government. This structure was cre-
ated by our Constitution and nothing
in our 200 years of history has cast
doubt on the wisdom of it. Indeed, one
of the central themes of the delibera-
tions of our Founding Fathers was the
need for such an independent judici-
ary.

I have long held a strong and abid-
ing belief in the value of voluntary
prayer in our public schools. It is also
my belief that such voluntary prayer
is consistent with the first amendment
guarantee of the free exercise of reli-
gion. Voluntary prayer has an essen-
tial role to play in the shaping of the
moral and social fabric that has served
our country so well.

Regardless of how one feels concern-
ing the role of voluntary school
prayer, however, the method that this
amendment utilizes to achieve the
laudable goal of insuring such prayer
sets an extremely dangerous prece-
dent. To arbitrarily strip the Supreme
Court of its jurisdiction to interpret
any area of our Constitution strikes at
the very heart of our tripartite form
of government. The essential strength
of our Constitution lies in the struc-
ture that it created making the Su-
preme Court the final arbiter of its
meaning. This structure has resulted
in a living Constitution that is able to
adapt to our rapidly changing world.
This amendment would establish the
dangerous precedent of “freezing” the
Constitution by prohibiting review of
whatever area happened to be in disfa-
vor with the Congress at the time.

I would readily admit that I do not
always believe that the Supreme
Court interprets the Constitution cor-
rectly, nor do I always believe that
even correct interpretations of the
Constitution lead to wise social poli-
cies. However, the Constitution clearly
spells out the procedure to be followed
when Congress and the country desire
to change those fundamental precepts
contained in that document. To en-
dorse this attempt to, in effect, amend
the Constitution by a simple majority
vote of the Congress would be to yield
to the siren song of the easy cure, the
quick fix. We would not be making
progress, but rather breaking down
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the process of order when it has been
struck by the tide of the public opin-
ion of the moment, I urge my col-
leagues to join me in opposing this un-
constitutional assault on the jurisdie-
tion of the Supreme Court.

IN SUPPORT OF PRO-LIFE LEGISLATION

Mr. ZORINSKY. Mr. President, it is
a privilege for me to stand before my
colleagues in support of this pro-life
initiative by the distinguished senior
Senator from North Carolina. I great-
ly admire the diligence and dedication
that he has consistently demonstrated
in defense of the unborn child. It has
long been my position that legislation
which protects the rights of unborn
children be enacted. Today we have
the opportunity and we must take this
opportunity to prevent the future loss
of so many young lives.

I can think of no more worthy role
for the Senate of the United States of
America than the protection and safe-
guarding of innocent human life. As
Thomas Jefferson declared, “the care
of human life and happiness, and not
their destruction is the first and only
legitimate object of good govern-
ment.”

When one considers that over 10
million human lives have been lost
through abortion since the tragic Su-
preme Court decision of January 22,
1973, it is not at all difficult to appre-
ciate why the Senate Judiciary's Sub-
committee on Separation of Powers
has reported that “today there is

strong concern among many citizens
that Government is not fulfilling its
duty to protect the lives of all human

beings.”

Those concerned citizens include
many of my constituents and they cer-
tainly include me.

There may have been a time when
the key question to the abortion issue
was “When does human life begin?”
But I submit the answer to that ques-
tion can no longer be held to be in rea-
sonable doubt. Not when Newsweek
can declare: “A developing baby is
known as an embryo * * * during its
first 8 weeks of gestation. The process
starts at the moment of conception.
* * * the sperm merges its genes with
the egg * * * that union creates a new
human life.” and again: *“a fertilized
human egg * * * is unquestionably
alive, a unique entity whose destiny
was forged in the ecstatic mingling of
male and female gametes, within min-
utes of fertilization.” Again, the sub-
committee is on sound footing in find-
ing that “contemporary scientific evi-
dence points to a clear conclusion: The
life of a human being begins at con-
ception, the time when the process of
fertilization is complete.”

So if the key question to the abor-
tion issue was “When does human life
begin?” The key question today is
“What value shall we assign that life?”"

Obviously, there can be no “mother”
without a *“child.” Should the happi-
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ness of the mother sanction the killing
of her child? Not, Mr. President, in a
civilized and humane society, one
which holds with the principles out-
lined in our Declaration of Independ-
ence, which as the subcommittee quite
properly observed, “expressly affirms
the sanctity of human life.”

Mr. President, I believe with our
Founding Fathers, with the distin-
guished Senator from North Carolina,
and with numerous people of Nebras-
ka that we are endowed by our Cre-
ator with the unalienable right to life
and this it is the legitimate and neces-
sary function of Government to safe-
guard that God-given right.

Accordingly, I proudly and earnestly
urge my colleagues to favorably con-
sider this amendment.

Mr. BAKER. Mr. President, I ask
unanimous consent that the Senator
may vield to me without losing his
right to the floor and without the
interruption counting as an additional
speech.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

UNANIMOUS-CONSENT
AGREEMENT

ROUTINE MORNING BUSINESS

Mr. BAKER. Mr. President, I believe
that very shortly we will receive the
conference report on the tax bill from
the House of Representatives, and I
hope we can proceed to the consider-
ation of that matter. I should like to
do certain routine matters that the
Senate should attend to before that. I
will make this unanimous-consent re-
quest, which has been cleared on this
side with the principals involved, and
which I hope will be satisfactory to
the Senate.

Mr. President, I ask unanimous con-
sent that the Senate now have a brief
period for the transaction of routine
morning business, not to extend past 7
p.m., in which Senators may speak for
not more than 10 minutes each.

I ask unanimous consent that when
we resume consideration of the pend-
ing bill, the pending question, the dis-
tinguished Senator from Oregon be
rerecognized and that the interruption
in his presentation not count as an ad-
ditional speech under the rule.

The PRESIDING OFFICE. Without
objection, it is so ordered.

Mr. BAKER. Mr. President, I also
say to my colleagues that as soon as
we receive the conference report, since
it is privileged, it is my intention to
ask the Senate to proceed to its con-
sideration. I hope we may do that
prompty and by unanimous consent. I

think it is urgently important that we
try to do that tonight.

We still have the supplemental ap-

propriations conference report to deal
with tomeorrow, plus a continuation of
the debate on abortion. We will deal

with that, of course, when the confer-

August 19, 1982

ence report arrives and is received in
the Chamber.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, will the distinguished majority
leader yield?

Mr. BAKER. I yield.

ROBERT C. BYRD. I suggest that
our respective cloakrooms—certainly
my own—alert Senators to the fact
that the distinguished majority leader
is going to present the unanimous-con-
sent request to proceed to the consid-
eration of the tax bill, so that they
can be present, hear the request, and
if they have any objections, make
them.

Mr. BAKER. Mr. President, I think
the suggestion is very timely. I will in-
struct my cloakroom to issue a hotline
notice to that effect, and it should be
done promptly, because I intend to try
to proceed to it as soon as we receive it
from the House of Representatives.

Mr. President, there are certain rou-
tine matters I am prepared to deal
with.

Mr. LEVIN. Mr. President, will the
Senator yield for a question?

Mr. BAKER. I yield.

Mr. LEVIN. Is it the majority lead-
er's intention to propound a unani-
mous-consent request relative to the
tax bill?

Mr. BAKER. Yes. Mr. President, it is
my hope that the Senate will grant
unanimous consent to proceed immedi-
ately to the consideration of the tax
bill when it is received from the House
of Representatives.

Mr. LEVIN. Without any time limi-
tation?

Mr. BAKER. 1 would hope the
Senate would also agree to a short
time limitation. I do not know how
much time Members might require,
but I had in mind 1 hour equally divid-
ed or 2 hours equally divided.

Mr. LEVIN. In any unanimous-con-
sent request which is propounded by
the majority leader, I request that the
interests we discussed earlier, relative
to an amendment of mine on the debt
limit bill—to be sure that amendment
is voted on by the end of business to-
morrow—be considered.

I think it is important—we discussed
this earlier, and the majority leader
has been very helpful—that I have an
opportunity to have a vote in a short
period of time before we go out, and I
ask that any unanimous-consent re-
quest propounded by the majority
leader consider that.

Mr. BAKER. Mr. President, I will
consult once again with the distin-
guished chairman of the Finance Com-
mittee, Senator DoLE.

EXECUTIVE CALENDAR

Mr. BAKER. Mr. President, there
are certain matters that can be dealt
with at this time by unanimous con-

sent, according to my calendar.
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I inquire of the minority leader if he
is in a position to consider one nomi-
nation on the Executive Calendar, the
nomination of Oliver G. Richard III,
of Louisiana, to be a member of the
Federal Energy Regulatory Commis-
sion, Calendar No. 902.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, will the distinguished majority
leader allow me just a moment to as-
certain what our situation is here?

Mr. BAKER. Yes, I will indeed.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I am now prepared to respond to
the distinguished majority leader with
respect to the nomination, and I am
prepared on behalf of Senators on this
side of the aisle to go forward with the
nomination.

Mr. BAKER. I thank the Senator.

EXECUTIVE SESSION

Mr. BAKER. Mr. President, I ask
unanimous consent that the Senate
now go into executive session for the
purpose of considering the nomination
of Oliver G. Richard III.

There being no objection, the Senate
proceeded to the consideration of ex-
ecutive business.

The PRESIDING OFFICER. The
nomination will be stated.

DEPARTMENT OF ENERGY

The bill clerk read the nomination
of Oliver G. Richard III, of Louisiana,
to be a member of the Federal Energy
Regulatory Cornimission.

Mr. McCLURE. Mr. President, on
August 12 the Committee on Energy

and Natural Resources held a hearing
on the Presidential nomination of
Oliver G. Richard III, to be a member
of the Federal Energy Regulatory
Commission. Mr. Richard was nomi-
nated for a term expiring on October
20, 1985. The Committee on Energy
and Natural Resources favorably re-
ported Mr. Richard’s nomination on
August 13. The vote was 16 to 0.

Mr. Richard is a partner in the law
firm of Hayes, Durio & Richard in La-
fayette, La. From 1977 to 1981, Mr.
Richard served as energy legislative
assistant to Senator BENNETT JOHN-
sToN. In that position he worked on a
broad variety of energy legislation, in-
cluding the Natural Gas Policy Act of
1978, the Powerplant and Industrial
Fuel Use Act of 1978, the Public Utili-
ty Regulatory Policies Act of 1978, the
Emergency Conservation Act of 1979,
and the Energy Security Act.

Mr. Richard holds a bachelor of arts
degree and a juris doctor degree from
Louisiana State University, and he has
also received a master of laws degree
in taxation from Georgetown Universi-
ty.
In his testimony before the commit-
tee, Mr. Richard described why his
background as a member of the Senate
staff is particularly relevant to a posi-
tion on the FERC. He stated:
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During my tenure, Mr. Chairman, my
duty involved analyzing questions of nation-
al energy policy. National policy does not
stand in a vacuum, devoid of particular re-
gional considerations. The mosaic is made
up of many pieces of unique regional char-
acteristics.

As an energy advisor to Senator Johnston
I became aware of the diversity of regional
perspectives. As importantly, I came to rec-
ognize the importance, indeed the obliga-
tion, for decisions regarding national policy
to be made so as to balance interests from
all parts of the country. Without that bal-
ance, compromise is difficult, if not impossi-
ble. And compromise is the heart of consen-
sus decisionmaking.

Mr. President, Mr. Richard has fully
complied with the committee’s rules
requiring submittal of a financial dis-
closure report and a detailed informa-
tion statement. On behalf of the Com-
mittee on Energy and Natural Re-
sources, I am pleased to recommend
Senate approval of the Presidential
nomination of Oliver G. Richard, III,
to be a member of the Federal Energy
Regulatory Commission.

Mr. BAUCUS. Mr. President, I sup-
port the President’s nomination of Mr.
Richard, and I am confident that the
Senate will confirm him as a member
of the Federal Energy Regulatory
Commission (FERC).

As the Senate is no doubt aware, the
only opposition to Mr. Richard’'s ap-
pointment has come from some who
are concerned that being from Louisi-
ana his decisions will too often reflect
oil and gas producing States’ interest
as opposed to consumer or national in-
terest.

I am confident that Mr. Richard will
not let this occur. Indeed, I would call
to the Senate’s attention two letters
from Mr. Gordon Bollinger, chairman
of Montana’s Public Service Commis-
sion, with regard to this point.

On July 13, Chairman Bollinger
wrote to me to express his concern
about this appointment. His concern
reflects the spirit of activism and con-
sumer protection that has been evi-
dent at the Montana Public Service
Commission in recent years. Indeed,
his letter is just one example of many
in which the commission or its individ-
ual members have taken extra initia-
tive, beyond their traditional rate-set-
ting duties, to try to protect the inter-
ests of Montanans. I, for one, appreci-
ate and strongly encourage this activ-
ism and vigor at the Montana Commis-
sion.

Upon receiving Mr. Bollinger's
letter, I forwarded it to the Senate
Energy Committee, and had my office
contact Mr. Richard. At my request,
Mr. Richard in turn took the time to
telephone Chairman Bollinger. I un-
derstand they had a most productive
discussion during which Mr. Richard
expressed his strong concern and will-
ingness to work with Montanans and
others to make sure that FERC policy
and case decisions are regionally bal-
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anced and do not work on behalf of
one interest over another.

Based upon this conversation, Mr.
Bollinger wrote to me a second time.
In this letter of August 5, he expressed
his support for Mr. Richard. I have
forwarded this letter to the Energy
Committee as well, and I ask that both
letters be placed in the Recorp at the
conclusion of my remarks.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

(See exhibit 1.)

Mr. BAUCUS. Mr. President, I have
expressed my concern in several
forums that FERC work harder to see
that the interests and needs of parts
of the country remote from Washing-
ton, D.C., are adequately taken into
account during its decision processes. I
have been particularly concerned that
FERC hold field hearings close to the
sites of matters in controversy before
it. Indeed, I recently wrote to the
Senate Appropriations Committee to
express my strong concern on this
point. In at least three instances over
the past year—concerning natural gas
pricing review: a Kootenai Falls,
Mont., hydroelectric proposal; and the
designation of a potential tight sands
gas formation in Montana—I have
asked for FERC field hearings and in
only one case received a positive re-
sponse. Even in this case, concerning
the Kootenai Falls application, at this
time FERC has agreed to hold a hear-
ing only in Montana’s ecapitol, hun-
dreds of miles from the site in contro-
Versy.

I ask unanimous consent that a copy
of my letter to the Senate Appropria-
tions Committee also be included in
the Recorp at the conclusion of my re-
marks.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

(See exhibit 2.)

Mr. BAUCUS. Mr. Richard has as-
sured my office that he shares this
strong concern about FERC respon-
siveness to State and local concerns,
especially those brought to FERC's at-
tention by Members of the Senate. His
quick responsiveness to my request
that he call upon Chairman Bollinger
reflects his willingness to respond to
my State and others.

During its hearings on the nomina-
tion, the Senate Energy Committee
has reviewed Mr. Richard's back-
ground thoroughly. He has been found
to be both highly qualified and per-
sonally competent to become a
member of the Commission, and I
would strongly urge my colleagues to
support his nomination.

ExHIBIT 1
PuBLIC SERVICE COMMISSION,
Helena, Mont., July 13, 1982.
Hon. Max Bavucus,
U.S. Senale,
Washington, D.C.

DEAr SENATOR Bavucus: I am writing you to

urge that you oppose the pending nomina-
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tion of Oliver G. Richard III of Louisiana to
the Federal Energy Regulatory Commis-
sion. The appointment of another commis-
sioner from a major producing State could
have major consequences for natural gas
consumers at a time when FERC is contem-
plating whether to effectively decontrol old
gas.

At present two of the four commissioners
are from Texas. A third is from Hawaii,
which consumes little natural gas, and the
fourth is from Virginia, a State ranking in
the lower half of the natural gas consuming
States.

I am also enclosing a reprint of the Plain
Dealer which is an editorial and self-explan-
atory.

Anything that you may be able to do to
keep the nomination from going to Mr.
Richard would be appreciated.

Sincerely,
Gorpon E. BOLLINGER,
Chairman.
PusLic SERVICE COMMISSION,
Helena, Mont., August 5, 1982,
Hon. Max Bavcus,
U.S. Senator,
Washington, D.C.

DEear SENaTOR Bavucus: This is a follow-up
on my July 13 letter, in which I opposed the
nomination of Oliver G. Richard, III, of
Louisiana to the Federal Energy Regulatory
Commission.

While the conditions remain that the
FERC Board will not be made up of mem-
bers representing the various parts of the
United States, after talking with Mr. Rich-
ard, I am certain that he is very well quali-
fied and will do his best to represent the in-
terests of the entire United States, as well
as the various regions. I am also certain that
he will not be parochial in his outlook as
the FERC regulations affect our part of the
country.

In visiting with our congressional people, I
am assured that Mr. Richard is a very
knowledgeable individual and would be a
good asset to the Federal Energy Regula-
tory Commission. It is very important to
have someone with a knowledge of the in-
dustry, as well as the interest of the entire
nation at heart when decisions are made on
the Commission.

I, therefore, withdraw my opposition to
Mr. Richard and concur that he would be an
excellent member of FERC.

Sincerely,
GorpoN E. BOLLINGER,
Chairman.

ExHIBIT 2

U.S. SENATOR,
Washington, D.C., August 13, 1982.
Hon. MARK HATFIELD,
Chairman, Commillee on Appropriations,
U.S. Senate, Washington, D.C.

Dear MR. CHamrMaN: I write concerning
appropriations for the Federal Energy Reg-
ulatory Commission (FERC).

As you are no doubt well aware, in places
such as Oregon and Montana it is quite dif-
ficult for a citizen to see and participate in
FERC hearings held in Washington, D.C.
FERC, by nature of its responsibilities, has
the decision making authority for many
constroversial issues ranging from dam per-
mits to natural gas pricing. When these
matters are before FERC, constituents
often seek intervention from their Senators
and Congressmen. While the quasi-judicial
nature of FERC significantly restricts the
substantive involvement that would be ap-
propriate from members of the House and
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Senate, at least these elected representa-
tives are often able to point out to FERC
matters of significant public concern to
their states and attempt to see that FERC's
administrative procedures are adequate.

Often, the simple rescheduling of hear-
ings from Washington, D.C., closer to the
areas of controversy will suffice to allow
adequate public participation in the process.
It is, therefore, most unfortunate when
members of the Senate advise FERC of the
need for a field hearing on a matter of such
importance to a locality of state only to be
told that budget constraints prohibit FERC
from holding its hearings far from Washing-
ton. If travel costs pose a difficulty for
FERC and its personnel, they certainly pose
a difficulty for individual citizens and local
interest groups with an interest in the pro-
ceedings.

Accordingly, I seek appropriations report
language as follows:

The Committee would emphasize its con-
cern that the Commission utilize its support
funds to hold field hearings as necessary to
ensure that controversial matters before it
and its administrative law judges affecting
states and regions distant from Washington,
D.C., are aired in the states and localities af-
fected. The Committee is especially con-
cerned that the Commission respond favor-
ably to requests from the Senate and its
members for such hearings.

The Commission is directed to report back
to the Committee as part of its fiscal 1984
budget request with a comparison of field
hearings scheduled in response to congres-
sional requests during fiscal years 1980,
1981, 1982, and 1983.

It is my hope that report language this
yvear will focus the Commission’s attention
on this problem and avoid the need for spe-
cific earmarking of a higher percentage of
FERC support appropriations for this fune-
tion in the future.

Thank you for your assistance.

With best personal regards, I am

Sincerely,
Max.

Mr. JOHNSTON. Mr. President,
under the Constitution it is the duty
of the Senate to give to the President
advice and consent on certain nomina-
tions. I am particularly well qualified
to perform this function with regard
to the nomination of Oliver G. “Rick”
Richard to be a Commissioner of the
Federal Energy Regulatory Commis-
sion.

As most of you know, Rick served as
my legislative assistant for energy
matters for roughly 3% years. During
this period, which extended from No-
vember 1977 to August 1981, the
Energy Committee dealt with some of
the most complex and difficult issues
in recent memory. Rick was intricately
involved in virtually every aspect of
these matters, which included such
bills as the Natural Gas Policy Act,
the Public Utility Regulatory Policies
Act, the Fuel Use Act, and the Energy
Security Act.

Rick clearly demonstrated an out-
standing intellectual ability, and
showed a great capacity for thought-
ful, independent judgment. As a Com-
missioner at the FERC, Rick will once
again be called upon to use these abili-
ties. From his previous experiences in
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the Senate, Rick learned very well the
special concerns which combine to
form the national interest. I have no
doubt that he will prove himself to be
one of the most qualified and able
Commissioners to serve on that body. I
commend the President for his choice
of nominees for this position, I con-
gratulate Rick in his selection, and I
strongly urge my collegues to support
his nomination.

The PRESIDING OFFICER. With-
out objection, the nomination is con-
sidered and confirmed.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
nomination was confirmed.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I move to lay that motion on the
table.

The motion to lay on the table was
agreed to.

Mr. BAKER. Mr. President, I ask
unanimous consent that the President
be immediately notified of the confir-
mation of this nomination.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. STENNIS. Mr. President, today
we had the Executive Calendar and
Gen. Emmett H. Walker was con-
firmed to be Director of the National
Guard Bureau.

I ask unanimous consent that my re-
marks be printed in the REcorbp.

The PRESIDING OFFICER. With-
out objection, it is so ordered.
NOMINATION OF MAJ. GEN. EMMETT H. WALKER

TO BE THE CHIEF OF THE NATIONAL GUARD

BUREAU

Mr. STENNIS. Mr. President, I
wholeheartedly and enthusiastically
endorse and support the nomination
of my fellow Mississippian, Maj. Gen.
Emmett H. Walker, to be the Chief of
the National Guard Bureau. From
long personal experience and observa-
tion, I know that General Walker, or
Mickey, as we know him, is qualified in
every respect for this important and
responsible position.

General Walker has made outstand-
ing contributions to the Army Nation-
al Guard during more than 37 years of
distinguished commissioned service in
the U.S. Army. This service culminat-
ed most recently with a 4-year tour as
Director of the Army National Guard.
During his tenure the Army National
Guard benefited greatly from his fine
leadership and sound judgment. Upon
confirmation by the Senate, as I know
he will be, he will bring the same fine
qualities to all of the activities of the
National Guard Bureau.

Some of us sometimes overlook the
important and major role of the Na-
tional Guard and other reserve compo-
nents in our military posture, strue-
ture and policy. The Army National
Guard represents some 46 percent of
the total ground combat power of the
U.S. Army as measured by the number
of combat brigades and battalions.
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The Air National Guard represents 32
percent of the Air Force tactical airlift
forces and 26 percent of the tactical
fighter forces.

The truth is that our military
strength and power would be signifi-
cantly reduced and impaired without
the National Guard forces. It is impor-
tant that we keep the very valuable
talents and abilities of these forces
carefully honed and adequately
trained so that we can call on them
immediately if the need should arise.
It is also important that we provide
these forces with the modern equip-
ment which is necessary for these
forces to do their job.

Equally important we must provide
the National Guard with the finest
type of leadership at the highest levels
of command. I am convinced beyond
all doubt that Mickey Walker will
bring that type of leadership to his
new command. His long, varied and
distinguished military career assured
that he will provide the guidance and
direction that will serve to enhance
the quality, capability and prepared-
ness of our Guard forces.

I congratulate General Walker on
the new honor and challenge which
has come to him. He is completely
qualified in every respect by training,
experience and character for his new
post. I know that he will continue the
superb performance he has consistent-
ly displayed over his years of service
and bring added credit both to himself
and our National Guard forces.

I urge my colleagues to give prompt
consent to and approval of General
Walker’'s nomination.

I was highly impressed and personal-
ly with the Nations wide support that
rolled in from over 40 States that offi-
cially recommended the selection of
General Walker. These recommenda-
tions were of the highest guality and
all emphasized his achievement and
his high sense of dedication. This all
pleased me very much, I predict that
his services will continue to be of the
highest order.

LEGISLATIVE SESSION

Mr. BAKER. Mr. President, I ask
unanimous consent that the Senate
return to the consideration of legisla-
tive business.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

MOTOR CARRIER
DEREGULATION

Mr. BAKER. Mr. President, another
matter that has been cleared on this
side to which I invite the attention of
the majority leader is H.R. 3663.

Mr. President, I ask that the Chair
lay before the Senate a message from
the House of Representatives on H.R.
3663.

The PRESIDING OFFICER laid
before the Senate the following mes-
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sage from the House of Representa-
tives:

Resolved, That the House disagree to the
amendment of the Senate to the bill (H.R.
3663) entitled “An act to amend subtitle IV
of title 49, United States Code, to provide
for more effective regulation of motor carri-
ers of passengers”, and ask a conference
with Senate on the disagreeing votes of the
two Houses thereon.

Ordered, That Mr. Howarp, Mr. ANDER-
soN, Mr. Ropmno, Mr. CrausenN, and Mr.
SHUSTER be the managers of the conference
on the part of the House.

Mr. BAKER. Mr. President, I move
that the Senate insist on its amend-
ment and agree with the conference
requested by the House of Representa-
tives and that the Chair be authorized
to appoint conferees on the part of the
Senate.

The motion was agreed to, and the
Chair appointed Mr. Packwoop, Mr.
DanrFoRTH, and Mr, CANNON conferees
on the part of the Senate.

EXTRADITION ACT OF 1981

Mr. BAKER. Mr. President, S. 1940,
Calendar Order No. 576, is cleared on
this side for action by unanimous con-
sent.

I inquire of the minority leader if he
is prepared to consider that item at
this time.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, speaking on behalf of the Sena-
tors on this side of the aisle, there is
no objection.

Mr. BAKER. Mr. President, I ask
that the Chair lay before the Senate
S. 1940.

The PRESIDING OFFICER. The
bill will be stated by title.

The assistant legislative clerk read
as follows:

A bill (8. 1940) to amend chapter 209 of
title 18, United States Code, relating to ex-
tradition, and for other purposes.

There being no objection, the Senate
proceeded to consider the bill which
had been reported from the Commit-
tee on the Judiciary with amend-
ments, as follows:

On page 16, line 17, strike “may”, and
insert “shall™;

On page 16, line 19, strike “Attorney”,
through and including “satisfaction”, and
insert “‘court is satisfied";

On page 18, line 7, strike “punishing the
person for his political opinions”, and insert
the following: “punishing the person for his
political opinions., When it is claimed that
the foreign government is seeking the
person for a political offense or an offense
of a political character, the Secretary will
make his determination in accordance with
the following principles. A political offense
or an offense of a political character nor-
mally does not include—

“(A) an offense within the scope of the
Convention for the Supression of Unlawful
Seizure of Aircraft, signed at The Hague on
December 16, 1970;

“(B) an offense within the scope of the
Convention for the Suppression of Unlawful
Acts Against the Safety of Civil Aviation,
signed at Montreal on September 23, 1971;
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“(C) a serious offense involving an attack
against the life, physical integrity, or liberty
of internationally protected persons (as de-
fined in section 1116 of this title), including
diplomatic agents;

“(D) an offense with respect to which a
treaty obligates the United States to either
extradite or prosecute a person accused of
the offense;

“(E) an offense that consists of homicide,
assault with intent to commit serious bodily
injury, rape, kidnaping, the taking of a hos-
tage, or serious unlawful detention;

“(F) an offense involving the use of a fire-
arm (as such term is defined in section 921
of this title) if such use endangers a person
other than the offender;

“(G) an offense that consists of the manu-
facture, importation, distribution, or sale of
narcotics or dangerous drugs; or

“(H) an attempt or conspiracy to commit
an offense described in clauses (A) through
(G) of this subparagraph, or participation
as an accomplice of a person who commits,
attempts, or conspires to commit such an of-
fense.

On page 19, line 25, strike “A decision”,
through and including line 2 on page 20,
and insert the following: A decision of Sec-
retary under paragraph (1) or (2) or a deci-
sion of the Secretary under paragraph (3)
with respect to whether the foreign state is
seeking the person's extradition for the pur-
pose of prosecuting or punishing the person
for his political opinions is final and is not
subject to judicial review. A decision by the
Secretary under paragraph (3) denying the
person’s claim that the foreign state is seek-
ing his extradition for a political offense or
an offense of a political character may be
appealed by the person to the United States
court of appeals to which an appeal under
section 3195 would lie. The court shall not
set aside the Secretary's decision if it is
based on substantial evidence. The appeal
shall be determined promptly. Pending de-
termination of the appeal, the court shall
stay the extradition of the person, unless
the court determines that the appeal is friv-
olous or taken for purposes of delay.

And had been reported from the Commit-
tee on Foreign Relations, with amendments,
as follows:

On page 7, beginning on line 22, strike
“for a political offense, for an offense of a
political character, or”;

On page 10, strike line 19, through and in-
cluding page 11, line 11, and insert the fol-
lowing:

“(e) PoOLITICAL OFFENSES AND OFFENSES OF
A PoriTicaL CHARACTER.—The court shall not
find the person extraditable after a hearing
under this section if the court finds that the
person has established by clear and convine-
ing evidence that any offense for which
such person may be subject to prosecution
or punishment if extradited is a political of-
fense.

“(1) For the purposes of this section a po-
litical offense does not include—

“(A) an offense within the scope of the
Convention for the Suppression of Unlawful
Seizure of Aircraft, signed at The Hague on
December 16, 1970;

“(B) an offense within the scope of the
Convention for the Suppression of Unlawful
Acts Against the Safety of Civil Aviation,
signed at Montreal on September 23, 1971;

“(C) a serious offense involving an attack
against the life, physical integrity, or liberty
of internationally protected persons (as de-
fined in section 1116 of this title), ineluding
diplomatic agents;
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“(D) an offense with respect to which a
multilateral treaty obligates the United
States to either extradite or prosecute a
person accused of the offense;

“(E) an offense that consists of the manu-
facture, importation, distribution, or sale of
narcotics or dangerous drugs;

“{F) an attempt or conspiracy to commit
an offense described in subparagraphs (A)
through (D) of this paragraph, or participa-
tion as an accomplice of a person who com-
mits, attempts, or conspires to commit such
an offense.

“(2) For the purposes of this section a po-
litical offense, except in extraordinary cir-
cumstances, does not include—

“(A) an offense that consists of homicide,
assault with intent to commit serious bodily
injury, rape, kidnaping, the taking of a hos-
tage, or a serious unlawful detention;

“(B) an offensive involving the use of a
firearm (as such term is defined in section
921 of this title) if such use endangers a
person other than the offender;

“(C) an attempt or conspiracy to commit
an offense described in subparagraphs (A)
or (B) of this paragraph, or participation as
an accomplice of a person who commits, at-
tempts, or conspires to commit such an of-
fense.

“(f) DETERMINATION BY THE COURT OF THE
APPLICATION OF THE POLITICAL OFFENSE EX-
CEPTION.—

“(1) Upon motion made by the person
sought to be extradited or the Attorney
General, the United States district court
may order the determination of any issue
under paragraph (e) of this section by a
judge of such court.

*{2) No issue under paragraph (e) of this
section shall be determined by the court and
no evidence shall be received with respect to
such issue unless and until the court deter-
mines the person sought is otherwise extra-
ditable.

“(g) OTHER ISSUES.—

“(1) Any issue as to whether the foreign
state is seeking extradition of a person for
the purpose of prosecuting or punishing the
person because of such person’s political
opinions, race, religion, or nationality shall
be determined by the Secretary of State in
the discretion of the Secretary of State.

“(2) any issue as to whether the extradi-
tion of a person to a foreign state would be
incompatible with humanitarian consider-
ations shall be determined by the Secretary
of State in the discretion of the Secretary of
State.

“(3) In determining the application of sub-
paragraphs (1) and (2) of this paragraph,
the Secretary of State shall consult with
the appropriate Bureaus and Offices of the
Department of State including the Bureau
of Human Rights and Humanitarian Af-
fairs.

“(h) CERTIFICATION OF FINDINGS TO THE
SECRETARY OF STATE.—

“(1) If the court finds that the person is
extraditable, it shall state the reasons for its
findings as to each charge or conviction, and
certify its findings, together with a tran-
script of the proceedings, to the Secretary
of State. The court shall order that the
person be held in official detention until
surrendered to a duly appointed agent of
the foreign state, or until the Secretary of
State declines to order the person's surren-
der.

“(2) If the court finds that the person is
not extraditable, it shall state the reasons
for its findings as to each charge or convic-
tion, and certify the findings, together with
such report as the court considers appropri-
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ate, to the Secretary of State. The Attorney
General may commence a new action for ex-
tradition of the person only with the agree-
ment of the Secretary of State.”.

On page 17, line 25, strike *; or",;

On page 18, strike line 1, through and in-
cluding page 19, line 21,

On page 20, line 3, strike “or a decision”,
through and including “opinions"” on line 6;

On page 20, line 7, strike “A decision”,
through and including line 17;

So as to make the bill read:

Be it enacled by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Extradition Act of
1981".

Sec. 2. Chapter 209 of title 18, United
States Code, is amended as follows:

(a) Section 3181 is deleted.

(b) Section 3182 is redesignated as section
“3181".

(c) Section 3183 is redesignated as section
“3182" and is amended by striking out “or
the Panama Canal Zone"” in the first sen-
tence.

(d) A new section 3183 is added as follows:
“§ 3183. Payment of fees and costs

“All costs or expenses incurred in any
interstate rendition proceeding and appre-
hending, securing, and transmitting a fugi-
tive shall be paid by the demanding author-
iy

(e) Sections 3184 through 3195 are delet-
ed.

(f) The chapter heading and section anal-
ysis are amended to read as follows:

“CHAPTER 209—INTERSTATE
RENDITION

““3181. Fugitives from State or Territory to
State, District, or Territory.

“3182. Fugitives from State, Territory or
Possession into extraterritorial
jurisdiction of the United
States.

“3183. Payment of fees and costs.”.

Skc. 3. A new chapter 210 of title 18 of the
United States Code is added as follows:

“CHAFTER 210—INTERNATIONAL
EXTRADITION

“Sec.

“3191. Extradition authority in general.

“3192. Initial procedure.

“3193. Waiver of extradition hearing and
consent to removal.

“3194. Extradition hearing.

“3195. Appeal.

“3196. Surrender of a person to a foreign
state.

“3197. Receipt of a person from a foreign
state.

“3198. General provisions for chapter.

‘“§ 3191. Extradition authority in general

“The United States may extradite a
person to a foreign state pursuant to this
chapter only if—

“(a) there is a treaty concerning extradi-
tion between the United States and the for-
eign state; and

“{b) the foreign state requests extradition
within the terms of the applicable treaty.

**§ 3192. Initial procedure

“(a) IN GENERAL.—The Attorney General
may file a complaint charging that a person
is extraditable. The Attorney General shall
file the complaint in the United States dis-
trict court—

“(1) for the district in which the person
may be found; or

“(2) for the District of Columbia, if the
Attorney General does not know where the
person may be found.
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“(b) CompPLAINT.—The complaint shall be
made under oath or affirmation, and shall
specify the offense for which extradition is
sought. The complaint—

“(1) shall be accompanied by a copy of the
request for extradition and by the evidence
and documents required by the applicable
treaty; or

“¢2) if not accompanied by the materials
specified in paragraph (1)—

“(A) shall contain—

“{i) information sufficient to identify the
person sought;

“(ii) a statement of the essential facts con-
stituting the offense that the person is be-
lieved to have committed, or a statement
that an arrest warrant for the person is out-
standing in the foreign state; and

“(iii) a description of the circumstances
that justify the person’s arrest; or

“(B) shall contain such other information
as is required by the applicable treaty;

and shall be supplemented before the extra-
dition hearing by the materials specified in
paragraph (1).

“(c) ARREST OR SuMmMmoNs.—Upon receipt of
a complaint, the court shall issue a warrant
for the arrest of the person sought, or, if
the Attorney General so requests, a sum-
mons to the person to appear at an extradi-
tion hearing. The warrant or summons shall
be executed in the manner prescribed by
rule 4(d) of the Federal Rules of Criminal
Procedure. A person arrested pursuant to
this section shall be taken without unneces-
sary delay before the nearest available court
for an extradition hearing.

*“(d) DETENTION OR RELEASE OF ARRESTED
PERSON.—

‘(1) The court shall order that person ar-
rested under this section be held in official
detention pending the extradition hearing
unless the person establishes to the satisfac-
tion of the court that special circumstances
require his release.

“(2) Unless otherwise provided by the ap-
plicable treaty, if a person is detained pur-
suant to paragraph (1) in a proceeding in
which the complaint is filed under subsec-
tion (bX2), and if, within sixty days of the
person's arrest, the court has not received—

“(A) the evidence or documents required
by the applicable treaty; or

“(B) notice that the evidence or docu-
ments have been received by the Depart-
ment of State and will promptly be trans-
mitted to the court:

the court may order that the person be re-
leased from official detention pending the
extradition hearing.

*(3) If the court orders the release of the
person pending the extradition hearing, it
shall impose conditions of release that will
reasonably assure the appearance of the
person as required and the safety of any
other person and the community.

““§3193. Waiver of extradition hearing and
consent to removal

“(a) INFORMING THE COURT OF WAIVER AND
CONSENT.—A person against whom a com-
plaint is filed may waive the requirements
of formal extradition proceedings, including
an order of surrender, by informing the
court that he consents to removal to the
foreign state.

“{b) INQUIRY BY THE CouURT.—The court,
upon being informed of the person’s consent
to removal, shall—

“(1) inform the person that he has a right
to consult with counsel and that, if he is fi-
nancially unable to obtain counsel, counsel
may be appointed to represent him pursu-
ant to section 3006A; and
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*“(2) address the person to determine
whether his consent is—

“(A) voluntary, and not the result of a
threat or other improper inducement; and

“(B) given with full knowledge of its con-
sequences, including the fact that it may
?tot be revoked after the court has accepted

*(c) FINDING OF CONSENT AND ORDER OF RE-
movaL.—If the court finds that the person’s
consent to removal is voluntary and given
with full knowledge of its consequences, it
shall, unless the Attorney General notifies
the court that the foreign state or the
United States objects to such removal, order
the surrender of the person to the custody
of a duly appointed agent of the foreign
state requesting extradition. The court shall
order that the person be held in official de-
tention until surrendered.

“(d) LIMITATION ON DETENTION PENDING
REMOVAL.—A person whom the court orders
surrendered pursuant to subsection (¢) may,
upon reasonable notice to the Secretary of
State, petition the court for release from of-
ficial detention if, excluding any time
during which removal is delayed by judicial
proceedings, the person is not removed from
the United States within thirty days after
the court ordered the person’s surrender.
The court may grant the petition unless the
Secretary of State, through the Attorney
General, shows good cause why the petition
should not be granted.

*‘§ 3194. Extradition hearing

“(a) IN GENERAL.—The court shall hold a
hearing to determine whether the person
against whom a complaint is filed is extra-
ditable, unless the hearing is waived pursu-
ant to section 3193. The purpose of the
hearing is limited. The court does not have
jurisdiction to determine the merits of the
charge against the person by the foreign
state or to determine whether the foreign
state is seeking the extradition of the
person for a political offense, for an offense
of a political character, or for the purpose
of prosecuting or punishing the person for
his political opinions. The hearing shall be
held as soon as practicable after the arrest
of the person or issuance of the summons.

“(b) R1GHTS OF THE PERsON SoucHT.—The
court shall inform the person of the limited
purpose of the hearing, and shall inform
him that—

“(1) he has the right to be represented by
counsel and that, if he is financially unable
to obtain counsel, counsel may be appointed
to represent him pursuant to section 3006A;
and

“(2) he may cross-examine witnesses who
appear against him and may introduce evi-
dence in his own behalf with respect to the
matters set forth in subsection (d).

“(c) EVIDENCE.—

(1) A deposition, warrant, or other docu-
ment, or a copy thereof, is admissible as evi-
dence in the hearing if—

“(A) it is authenticated in accordance with
the provisions of an applicable treaty or law
of the United States;

“(B) it is authenticated in accordance with
the applicable law of the foreign state, and
such authentication may be established con-
clusively by a showing that—

“(i) a judge, magistrate, or other appropri-
ate officer of the foreign state has signed a
certification to that effect; and

*(ii) a diplomatic or consular officer of the
United States who is assigned or accredited
to the foreign state, or a diplomatic or con-
sular officer of the foreign state who is as-
signed or accredited to the United States,
has certified the signature and position of
the judge, magistrate, or other officer; or
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“(C) other evidence is sufficient to enable
the court to conclude that the document is
authentic.

“(2) A certificate or affidavit by an appro-
priate official of the Department of State is
admissible as evidence of the existence of a
treaty or its interpretation.

*(3) If the applicable treaty requires that
such evidence be presented on behalf of the
foreign state as would justify ordering a
trial of the person if the offense had been
committed in the United States, the require-
ment is satisfied if the evidence establishes
probable cause to believe that an offense
was committed and that the person sought
committed it.

“(d) Finpings.—The court shall find that
the person is extraditable if it finds that—

“(1) there is probable cause to believe that
the person arrested or summoned to appear
is the person sought in the foreign state;

“(2) the evidence presented is sufficient to
support the complaint under the provisions
of the applicable treaty;

*(3) no defense to extradition specified in
the applicable treaty, and within the juris-
diction of the court, exists; and

“(4) the act upon which the request for
extradition is based would constitute an of-
fense punishable under the laws of —

“(A) the United States;

“{B) the State where the fugitive is found;
or

“{C) a majority of the States.

The court may base a finding that a person
is extraditable upon evidence consisting, in
whole or in part, of hearsay or of properly
certified documents.

“(e) CERTIFICATION OF FINDINGS TO THE
SECRETARY OF STATE.—

“(1) If the court finds that the person is
extraditable, it shall state the reasons for its
findings as to each charge or conviction, and
certify its findings, together with a tran-
script of the proceedings, to the Secretary
of State. The court shall order that the
person be held in official detention until
surrendered to a duly appointed agent of
the foreign state, or until the Secretary of
State declines to order the person’s surren-
der.

*“(2) If the court finds that the person is
not extraditable, it shall state the reasons
for its findings as to each charge or convic-
tion, and certify the findings, together with
such report as the court considers appropri-
ate, to the Secreatary of State. The Attor-
ney General may commence a new action
for extradition of the person only with the
agreement of the Secretary of State.

‘() POLITICAL OFFENSES AND OFFENSES OF
A PoL1TICAL CHARACTER.—The court shall not
find the person extraditable after a hearing
under this section if the court finds that the
person has extablished by clear and convince-
ing evidence that any offense for which
such person may be subject to prosecution
or punishment if extradited is a political of-
fense,

“(1) For the purposes of this section a po-
litical offense does not include—

“(A) an offense within the scope of the
Convention for the Suppression of Unlawful
Seizure of Aircraft, signed at The Hague on
December 186, 1970;

“(B) an offense within the scope of the
Convention for the Suppression of Unlawful
Acts Against the Safety of Civil Aviation,
signed at Montreal on September 23, 1971;

*(C) a serious offense involving an attack
against the life, physical integrity, or liberty
of internationally protected persons (as de-
fined in section 1116 of this title), including
diplomatic agents;
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‘“‘D) an offense with respect to which a
multilateral treaty obligates the United
States to either extradite or prosecute a
person accused of the offense;

“(E) an offense that consists of the manu-
facture, importation, distribution, or sale of
narcotics or dangerous drugs;

*“(F) an attempt or conspiracy to commit
an offense described in subparagraphs (A)
through (D) of this paragraph, or participa-
tion as an accomplice of a person who com-
mits, attempts, or conspires to commit such
an offense.

*(2) For the purposes of this section a po-
litical offense, except in extraordinary cir-
cumstances, does not include—

“(A) an offense that consists of homicide,
assault with intent to commit serious bodily
injury, rape, kidnaping, the taking of a hos-
tage, or a serious unlawful detention;

*(B) an offense involving the use of a fire-
arm (as such term is defined in section 921
of this title) if such use endangers a person
other than the offender;

*“(C) an attempt or conspiracy to commit
an offense described in subparagraphs (A)
or (B) of this paragraph, or participation as
an accomplice of a person who commits, at-
tempts, or conspires to commit such an of-
fense.

“(f) DETERMINATION BY THE COURT OF THE
APPLICATION OF THE PoOLITICAL OFFENSE EX-
CEPTION.—

“(1) Upon motion made by the person
sought to be extradited or the Attorney
General, the United States district court
may order the determination of any issue
under paragraph (e) of this section by a
judge of such court.

“(2) No issue under paragraph (e) of this
section shall be determined by the court and
no evidence shall be received with respect to
such issue unless and until the court deter-
mines the person sought is otherwise extra-
ditable.

“(g) OTHER ISSUES.—

“(1) Any issue as to whether the foreign
state is seeking extradition of a person for
the purpose of prosecuting or punishing the
person because of such person’s political
opinions, race, religion, or nationality shall
be determined by the Secretary of State in
the discretion of the Secretary of State.

*“(2) Any issue as to whether the extradi-
tion of a person to a foreign state would be
incompatible with humanitarian consider-
ations shall be determined by the Secretary
of State in the discretion of the Secretary of
State.

“(3) In determining the application of sub-
paragraphs (1) and (2) of this paragraph,
the Secretary of State shall consult with
the appropriate Bureaus and Offices of the
Department of State including the Bureau
?:I Human Rights and Humanitarian Af-

IS.

“{h) CERTIFICATION OF FINDINGS TO THE
SECRETARY OF STATE.—

“(1) If the court finds that the person is
extraditable, it shall state the reasons for its
findings as to each charge or conviction, and
certify its findings, together with a tran-
script of the proceedings, to the Secretary
of State. The court shall order that the
person be held in official detention until
surrendered to a duly appointed agent of
the foreign state, or until the Secretary of
Etate declines to order the person's surren-

er.

*(2) If the court finds that the person is
not extraditable, it shall state the reasons
for its findings as to each charge or convie-
tion, and certify the findings, together with
such report as the court considers appropri-
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ate, to the Secretary of State. The Attorney
General may commence a new action for ex-
tradition of the person only with the agree-
ment of the Secretary of State.”.

“§3195. Appeal

*“(a) IN GEeNERAL—Either party may
appeal, to the appropriate United States
court of appeals, the findings by the district
on a complaint for extradition. The appeal
shall be taken in the manner prescribed by
rules 3 and 4(b) of the Federal Rules of Ap-
pellate Procedure, and shall be heard as
soon as practicable after the filing of the
notice of appeal. Pending determination of
the appeal, the district court shall stay the
extradition of a person found extraditable.

“(b) DETENTION OR RELEASE PENDING
APPEAL.—If the district court found that the
person sought is—

“({1) extraditable, it shall order that the
person be held in official detention pending
determination of the appeal, or pending a
finding by the court of appeals that the
person has established that special circum-
stances require his release;

*(2) not extraditable, it shall order that
the person be released pending determina-
tion of an appeal unless the court is satis-
fied that the person is likely to flee or to en-
danger the safety of any other person or the
community.

If the court orders the release of a person
pending determination of an appeal, it shall
impose conditions of release that will rea-
sonably assure the appearance of the person
as required and the safety of any other
person and the community.

*(c) SuBsEQUENT REVIEW.—No court has
jurisdiction to review a finding that a

person is extraditable unless the person has
exhausted his remedies under subsection
(a). If the person files a petition for habeas
corpus or for other review, he shall specify
whether the finding that he is extraditable
has been upheld by a court, and, if so, shall

specify the court, the date, and the nature
of each such proceeding. A court does not
have jurisdiction to entertain a person's pe-
tition for habeas corpus or for other review
if his commitment has previously been
upheld, unless the court finds that the
grounds for the petition or appeal could not
previously have been presented.

§ 3196. Surrender of a person to a foreign
state

“(a) RESPONSIBILITY OF THE SECRETARY OF
StatE—If a person is found extraditable
pursuant to section 3194, the Secretary of
State, upon consideration of the provisions
of the applicable treaty and this chapter—

“(1) may order the surrender of the
person to the custody of a duly appointed
agent of the foreign state requesting extra-
dition;

“(2) may order such surrender of the
person contingent on the acceptance by the
foreign state of such conditions as the Sec-
retary considers necessary to effectuate the
purposes of the treaty or the interest of jus-
tice; or.

‘“(3) shall decline to order the surrender of
the person if the Secretary is persuaded, by
written evidence and argument submitted to
him by written evidence and argument sub-
mitted to him by the person sought, that
the foreign state is seeking the person's ex-
tradition for a political offense or an of-
fense of a political character, or for the pur-
pose of prosecuting or punishing the person
for his political opinions. When it is claimed
that the foreign government is seeking the
person for political offense or an offense of
a political character, the Secretary will
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make his determination in accordance with
the following principles. A political offense
or an offense of a political character nor-
mally does not include—

“(A) an offense within the scope of the
Convention for the Suppression of Unlawful
Seizure of Aircraft, signed at The Hague on
December 16, 1970;

“{B) an offense within the scope of the
Convention for the Suppression of Unlawful
Acts Against the Safety of Civil Aviation,
signed at Montreal on September 23, 1971;

“(C) a serious offense involving an attack
against the life, physical integrity, or liberty
of internationally protected persons (as de-
fined in section 1116 of this title), including
diplomatic agents;

“(D) an offense with respect to which a
treaty obligates the United States to either
extradite or prosecute a person accused of
the offense;

“(E) an offense that consists of homicide,
assault with intent to commit serious bodily
injury, rape, kidnaping, the taking of a hos-
tage, or serious unlawful detention;

“(F") an offense involving the use of a fire-
arm (as such term is defined in section 921
of this title) if such use endangers a person
other than the offender;

“(G) an offense that consists of the manu-
facture, importation, distribution, or sale of
narcotics or dangerous drugs; or

‘“(H) an attempt or conspiracy to commit

an offense described in clauses (A) through
(G) of this subparagraph, or participation
as an accomplice of a person who commits,
attempts, or conspires to commit such an of-
fense.
The Secretary may order the surrender of a
person who is a national of the United
States unless such surrender is expressly
forbidden by the applicable treaty or by the
laws of the United States. A decision of the
Secretary under paragraph (1) or (2) or a
decision of the Secretary under paragraph
(3) with respect to whether the foreign state
is seeking the person's extradition for the
purpose of prosecuting or punishing the
person for his political opinions is final and
is not subject to judicial review. A decision
by the Secretary under paragraph (3) deny-
ing the person’s claim that the foreign state
is seeking his extradition for a political of-
fense or an offense of a political character
may be appealed by the person to the
United States court of appeals to which an
appeal under section 3185 would lie. The
court shall not set aside the Secretary’s de-
cision if it is based on substantial evidence.
The appeal shall be determined promptly.
Pending determination of the appeal, the
court shall stay the extradition of the
person, unless the court determines that the
appeal is frivolous or taken for purposes of
delay.

“(b) Nortice oF DecisioN.—The Secretary
of State, upon ordering a person’s surrender
or denying a request for extradition in
whole, or in part, shall notify the person
sought, the diplomatic representative of the
foreign state, the Attorney General, and the
court that found the person extraditable. If
the Secretary orders the person’s surrender,
he also shall notify the diplomatic repre-
sentative of the foreign state of the time
limitation on the person’s detention that is
provided by subsection (e)}(2).

“(c) LiMITATION ON DETENTION PENDING
DEecisioN orR REMovAL—A person who is
found extraditable pursuant to section 3194
may, upon reasonable notice to the Secre-
tary of State, petition the court for release
from official detention if, excluding any
time during which removal is delayed by ju-
dicial proceedings—
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“(1) the Secretary does not order the per-
son's surrender, or decline to order the per-
son’s surrender, within forty-five days after
his receipt of the court’s findings and the
transcript of the proceedings; or

“(2) the person is not removed from the
United States within thirty days after the
Secretary ordered the person’s surrender.

The court may grant the petition unless the
Secretary of State, through the Attorney
General, shows good cause why the petition
should not be granted.

““§ 3197. Receipt of a person from a foreign
state

“(a) APPOINTMENT AND AUTHORITY OF RE-
CEIVING AGENT.—The Attorney General shall
appoint an agent to receive, from a foreign
state, custody of a person accused of a Fed-
eral, State, or local offense. The agent shall
have the authority of a United States mar-
shal. The agent shall convey the person di-
rectly to the Federal or State jurisdiction
that sought his return.

“(b) TEMPORARY EXTRADITION TO THE
Unitep StaTes.—If a foreign state delivers
custody of a person accused of a Federal,
State, or local offense to an agent of the
United States on the condition that the
person be returned to the foreign state at
the conclusion of criminal proceedings in
the United States, the Bureau of Prisons
shall hold the person in custody pending
the conclusion of the proceedings, and shall
then surrender the person to a duly ap-
pointed agent of the foreign state. The
return of the person to the foreign state is
not subject to the requirements of this
chapter.

“§ 3198. General provisions for chapter

“{a) DeFINITIONS.—As used in this chap-
ter—

“(1) ‘court’ means

*“(A) a United States district court estab-
lished pursuant to section 132 of title 28,
United States Code, the District Court of
Guam, the District Court of the Virgin Is-
lands, or the District Court of the Northern
Mariana Islands; or

“(B) a United States magistrate author-
ized to conduct an extradition proceeding;

“(2) ‘foreign state’, when used in other
then a geographic sense, means the govern-
ment of a foreign state;

“(3) ‘foreign state’, when used in a geo-
graphic sense, includes all territory under
the jurisdiction of a foreign state, including
a colony, dependency, and constituent part
of the state; its air space and territorial
waters; and vessels or aircraft registered in
the state;

““(4) ‘treaty’ includes a treaty, convention,
or international agreement, bilateral or
multilateral, that is in force after advice and
consent by the Senate; and

““¢5) ‘warrant’, as used with reference to a
foreign state, means any judicial document
authorizing the arrest or detention of a
person accused or convicted of a crime.

“(b) PAYMENT oF FEEs AND CosTs.—Unless
otherwise specified by treaty, all transporta-
tion costs, subsistence expenses, and trans-
lation costs incurred in connection with the
extradition or return of a person at the re-
quest of—

“(1) a foreign state, shall be borne by the
foreign state unless the Secretary of State
directs otherwise;

"(;2) a State, shall be borne by the State;
an

“(3) the United States, shall be borne by
the United States.”.
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Sec. 4. This Act shall take effect on the
first day of the first month after enactment,
and shall be applicable to extradition and
rendition proceedings commenced thereaf-
ter.

The PRESIDING OFFICER. The
bill is open to amendment.

Mr. BAKER. Mr. President, I ask
unanimous consent that the amend-
ments be considered en bloc.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BAKER. Mr. President, I move
adoption of the amendments.

The PRESIDING OFFICER. The
question is on agreeing to the commit-
tee amendments.

The committee amendments were
agreed to.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. The
bill having been read the third time,
the question is, Shall it pass?

The bill (S. 1940) was passed.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
bill was passed.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I move to lay that motion on the
table.

The motion to lay on the table was
agreed to.

| ————

CERTAIN FEDERAL LANDS HELD
IN TRUST

Mr. BAKER. Mr. President, if the
minority leader does not object or

other Senators do not, I propose to ask
the Chair to proceed to the consider-
ation of Calendar Order No. 727, S.
1858.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, there is no objection.

The PRESIDING OFFICER. The
bill will be stated by title.

The assistant legislative clerk read
as follows:

A bill (S. 1858) to declare that the United
States holds certain lands in trust for the
Washoe Tribe of Nevada and California and
to transfer certain other lands to the admin-
istration of the U.S. Forest Service.

There being no objection, the Senate

proceeded to consider the bill which
had been reported from the Select
Committee on Indian Affairs with an
amendment to strike out all after the
enacting clause, and insert the follow-
ing:
That (a) subject to the provisions of subsec-
tion (b), all right, title, and interest of the
United States in the following lands (includ-
ing all improvements thereon and appurte-
nances thereto, particularly all water rights
appurtenant thereto which are presently
administered by the Bureau of Indian Af-
fairs of the Department of the Interior) are
hereby declared to be held by the United
States in trust for the benefit and use of the
Washoe Tribe of Nevada and California and
are hereby declared to be part of the
Washoe Indian Reservation:
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Township 14 North, Range 19 East, Mount
Diablo Meridian, Nevada

Section 1. Lot 2 northeast quarter, lot 3,
B84.90 acres.

Section 3: West half lot 1 west half lot 2,
northeast quarter, east half lot 1, east half
lot 2, northwest quarter; 157.14 acres.

Section 14: East half southwest quarter,
southwest quarter northeast quarter, south-
east gquarter northwest quarter excluding
any portion lying west of Jack's Valley Road
as it presently exists; 160.00 acres.

Section 22: South half north half; 160.00
acres.

Section 23: South half, south half north-
west quarter, northeast gquarter northwest
quarter; 440.00 acres.

Section 24: South half south half; 160.00
acres.

Section 25: North half, southeast quarter,
northeast quarter southwest quarter; 520.00
acres.

Section 36: West half, north half north-
east quarter, southwest quarter northeast
quarter, south half southeast quarter,
northwest quarter southeast quarter; 560.00
acres.

Total acreage: 2,242.04 acres more or less,
Township 14 North, Range 20 East, Mount
Diablo Meridian, Nevada

Section 5: The north half of the north-
west quarter lying west of the V and T
right-of-way and south of Clear Creek; and
the east half of lot 2 in the northwest quar-
ter. Total acreage: 108.01 acres more or less.

Section 6: Lots 1 and 2; 144.13 acres.

Section 18: West half northeast quarter,
southeast quarter northeast quarter, north-
west quarter southeast quarter; 160.00 acres
more or less.

Section 19: South half lot 2 northwest
quarter, lot 2 southwest quarter; 98.36 acres
more or less.

Township 15 North, Range 20 East, Mount
Diablo Meridian, Nevada

Section 32: The east half of the southeast
quarter and the southwest quarter of the
southeast quarter; and two parcels of and
lying within the northwest quarter of the
southeast quarter of section 32 in township
15 north of range 20 east of the Mount
Diablo Meridian in Ormsby County, Nevada.
Parcel numbered 1 is south of the highway
leading from the Stewart Indian School to
the Minden-Carson City Highway and is de-
scribed as beginning at a point at the south-
east corner of the parcel, the corner being
also the southwest corner of the missionary
lot, said point of beginning and further de-
scribed as bearing north 52 degrees 43 mun-
utes west, a distance of 2,198.00 feet from
the southeast corner of section 32:

thence north 89 degrees 50 minutes west,
a distance of 900.00 feet to the southwest
corner of the parcel, said corner being also
the southwest corner of the above described
subdivision;

thence north 0 degrees 04 seconds east, a
distance of 1,102.00 feet to a point at the
northwest corner of the parcel and the
southerly of the highway 100-foot right-of-
way line;

thence south 51 degrees 32 minutes east,
along the southerly side of the highway
right-of-way line a distance of 1,600.28 feet
to a point at the intersection of the highway
right-of-way line and the northerly property
line of the missionary lot;

thence north 55 degrees 24 minutes west
along the northerly property line of said lot
a distance of 430.00 feet to a point;

thence south 0 degrees 04 minutes west,
along the west boundary of said lot a dis-
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tance of 354.40 feet to the point of begin-
ning; said parcel numbered 1 containing
15.51 acres more or less.

Parcel numbered 2 is north of the highway
leading from the Stewart Indian School to
the Minden-Carson City Highway and is de-
scribed as beginning at a point at the south-
east corner of the parcel, said corner being
on the northerly side of the highway 100-
foot right-of-way line and the east side of
the above described subdivision, said point
of beginning being further described as
bearing north 41 degrees 18 minutes west, a
distance of 2,010 feet from the southeast
corner of section 32:

thence north 51 degrees 32 minutes west,
along the northerly side of the highway
right-of-way line a distance of 1,690.00 feet
to a point;

thence north 0 degrees 04 minutes east, a
distance of 35.80 feet to the northwest
corner of the parcel, said corner being also
the northwest corner of the above described
subdivision;

thence south 89 degrees 50 minutes east,
along the subdivision line a distance of
1,239.50 feet to the northeast corner of the
parcel and the west right-of-way line of the
Virginia and Truckee Railroad;

thence south 0 degrees 04 minutes west,
along the railroad right-of-way line a dis-
tance of 44.50 feet to a point;

thence from a tangent whose bearing is
the last described course curving to the left
with a radius of 1,196.28 feet through an
angle of 21 degrees 15 minutes 40 seconds a
distance of 443.90 feet to a point on the rail-
road right-of-way line and the east side of
the subdivision;

thence south 0 degrees 04 minutes west,
along the east side of the subdivision a dis-
tance of 655.70 feet to the point of begin-
ning.

And the south half of the southwest quarter
excepting the following parcels:

(1) land lying west of the V and T Rail-
road right-of-way contained in the south-
east quarter southeast quarter; and

(2) southwest quarter southeast quarter.

Total acreage 165.54 acres more or less.

(b) Nothing in this section shall deprive
any person or entity of any legal existing
right-of-way, legal mining claim, legal graz-
ing permit, legal water right (including any
water right with respect to the Carson River
as decreed by order of the United States
District Court of the State of Nevada on Oc-
tober 28, 1980, in the matter of the determi-
nation of the relative rights in and to the
waters of the Carson River and its tributar-
ies in Douglas County, Nevada), or other
legal right or legal interest which such
person or entity may have in land described
in subsection (a).

(¢) The lands which are declared to be
held in trust and part of the Washoe Indian
Reservation under subsection (a) shall be
used primarily for agricultural purposes.

(d) Section 164 of the Act of July 14, 1955
(69 Stat. 322, 42 U.S.C. 7474), as amended,
shall be applied without regard to the provi-
sions of this section.

Sec. 2. On or before the expiration of one
hundred and eighty days from the date of
enactment of this Act the Bureau of Indian
Affairs shall transfer to the Forest Service,
United States Department of Agriculture,
the following lands which shall become na-
tional forest system lands subject to all
laws, rules, and regulations applicable to the
national forest system:
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Township 14 North, Range 19 East, Mount
Diablo Meridian, Nevada
Section 21:; Southeast quarter northeast
quarter; 40 acres.
Section 28: Northeast quarter northeast
quarter; 40 acres.
Total acreage: 80.00 acres more or less.

The PRESIDING OFFICER. The
bill is open to amendment. If there be
no further amendment to be proposed,
the question is on agreeing to the com-
mittee amendment in the nature of a
substitute.

The committee
agreed to.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. The
bill having been read the third time,
the question is, Shall it pass?

So the bill (S. 1858) was passed, as
follows:

Resolved, That the bill from the House of
Representatives (H.R. 5081) entitled “An
act to declare that the United States holds
certain lands in trust for the Washoe Tribe
of Nevada and California and to transfer
certain other lands to the administration of
the United States Forest Service”, do pass
with the following amendment: Strike out
all after the enacting clause and insert:
That (a) subject to the provisions of subsec-
tion (b), all right, title, and interest of the
United States in the following lands (includ-
ing all improvements thereon and appurte-
nances thereto, particularly all water rights
appurtenant thereto which are presently
administered by the Bureau of Indian Af-
fairs of the Department of the Interior) are
hereby declared to be held by the United
States in trust for the benefit and use of the
Washoe Tribe of Nevada and California and
are hereby declared to be part of the
Washoe Indian Reservation:

Township 14 North, Range 19 East, Mount
Diablo Meridian, Nevada

Section 1: Lot 2 northeast quarter, lot 3;
84.90 acres.

Section 3: West half lot 1 west half lot 2,
northeast quarter, east half lot 1, east half
lot 2, northeast quarter; 157.14 acres.

Section 14: East half southwest quarter,
southwest gquarter northeast quarter, south-
east guarter northwest quarter excluding
any portion lying west of Jack’s Valley Road
as it presently exists; 160.00 acres.

Section 22: South half north half; 160.00
acres.

Section 23: South half, south half north-
west quarter, northeast quarter northwest
quarter; 440.00 acres.

Section 24: South half south half, 160.00
acres,

Section 25: North half, southeast quarter,
northeast quarter southwest quarter, 520.00
acres.

Section 36: West half, north half north-
east guarter, southwest quarter northeast
quarter, south half southeast quarter,
northwest guarter southeast quarter, 560.00
acres.

Total acreage: 2,242.04 acres more or less.

Township 14 North, Range 20 East, Mount
Diablo Meridian, Nevada

Section 5: The north half of the northeast
quarter lying west of the V and T right-of-
way and south of Clear Creek; and the east
half of lot 2 in the northwest quarter. Total
acreage: 108.01 acres more or less.

Section 6: Lots 1 and 2; 144.13 acres.

amendment was
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Section 18: West half northeast quarter,
southeast quarter northeast quarter, north-
west quarter southeast quarter; 160.00 acres
more or less.

Section 19: South half lot 2 northwest
quarter, lot 2 southwest quarter; 98.36 acres
more or less.

Township 15 North, Range 20 East, Mount
Diable Meridian, Nevada

Section 32: The east half of the southeast
quarter and the southwest quarter of the
southeast quarter; and two parcels of land
lying within the northwest quarter of the
southeast gquarter of section 32 in township
15 north of range 20 east of the Mount
Diablo Meridian in Ormsby County, Nevada.
Parcel numbered 1 is south of the highway
leading from the Stewart Indian School to
the Minden-Carson City Highway and is de-
scribed as beginning at a point at the south-
east corner of the parcel, the corner being
also the southwest corner of the missionary
lot, said point of beginning and further de-
scribed as bearing north 52 degrees 43 min-
utes west, a distance of 2,198.00 feet from
the southeast corner of section 32:

thence north 89 degrees 50 minutes west,
a distance of 900.00 feet to the southwest
corner of the parcel, said corner being also
the southwest corner of the above described
subdivision;

thence north 0 degrees 04 seconds east, a
distance of 1,102.00 feet to a point at the
northwest corner of the parcel and the
southerly side of the highway 100-foot
right-of-way line;

thence south 51 degrees 32 minutes east,
along the southerly side of the highway
right-of-way line at a distance of 1,600.28
feet to a point at the intersection of the
highway right-of-way line and the northerly
property line of the missionary lot;

thence north 55 degrees 24 minutes west,
along the northerly property line of said lot
a distance of 430.00 feet to a point;

thence south 0 degrees 04 minutes west,

along the west boundary of said lot a dis-
tance of 354.40 feet to the point of begin-
ning;, said parcel numbered 1 containing
15.51 acres more or less.
Parcel numbered 2 is north of the highway
leading from the Stewart Indian School to
the Minden-Carson City Highway and is de-
scribed as beginning at a point at the south-
east corner of the parcel, said corner being
on the northerly side of the highway 100-
foot right-of-way line and the east side of
the above described subdivision, said point
of beginning being further described as
bearing north 41 degrees 18 minutes west, a
distance of 2,010 feet from the southeast
corner of section 32:

thence north 51 degrees 32 minutes west,
along the northerly side of the highway
right-of-way line a distance of 1,690.00 feet
to a point;

thence north 0 degrees 04 minutes east, a
distance of 35.80 feet to the northwest
corner of the parcel, said corner being also
the northwest corner of the above described
subdivision;

thence south 89 degrees 50 minutes east,
along the subdivision line a distance of
1,239,560 feet to the northeast corner of the
parcel and the west right-of-way line of the
Virginia and Truckee Railroad;

thence south 0 degrees 04 minutes west,
along the railroad right-of-way line a dis-
tance of 44.50 feet to a point;

thence from a tangent whose bearing is
the last described course curving to the left
with a radius of 1,196.28 feet through an
angle of 21 degrees 15 minutes 40 seconds a
distance of 443.90 feet to a point on the rail-
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road right-of-way line and the east side of
the subdivision;

thence south 0 degrees 04 minutes west,
along the east side of the subdivision a dis-
tance of 655.70 feet to the point of begin-
ning.

And the south half of the southwest quarter
excepting the following parcels:

(1) land lying west of the V and T Rail-
road right-of-way contained in the south-
east quarter southeast quarter; and

(2) southwest quarter southeast gquarter,

Total acreage 165.54 acres more or less.

(b) Nothing is this section shall deprive
any person or entity of any legal existing
right-of-way, legal mining claim, legal graz-
ing permit, legal water right (including any
water right with respect to the Carson River
as decreed by order of the United States
District Court of the State of Nevada on Oc-
tober 28, 1980, in the matter of the determi-
nation of the relative rights in and to the
waters of the Carson River and its tributar-
ies in Douglas County, Nevada), or other
legal right or legal interest which such
person or entity may have in land described
in subsection (a).

(c) The lands which are declared to be
held in trust and part of the Washoe Indian
Reservation under subsection (a) shall be
used primarily for agricultural purposes.

(d) Section 164 of the Act of July 14, 1955
(69 Stat. 322, 42 U.S.C. T474), as amended,
shall be applied without regard to the provi-
sions of this section.

Sec. 2. On or before the expiration of one
hundred and eighty days from the date of
enactment of this Act the Bureau of Indian
Affairs shall transfer to the Forest Service,
United States Department of Agriculture,
the following lands which shall become na-
tional forest system lands subject to all
laws, rules, and regulations applicable to the
national forest system:

Township 14 North, Range 19 East, Mount
Diablo Meridian, Nevada

Section 21: Southeast quarter northeast
quarter; 40 acres.

Section 28: Northeast quarter northeast
quarter; 40 acres.

Total acreage: 80.00 acres more or less.

Mr, BAKER. Mr. President, I move
to reconsider the vote by which the
bill was passed.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I move to lay that motion on the
table.

The motion to lay on the table was
agreed to.

Mr. BAKER. Mr. President, I ask
that the Chair lay before the Senate a
message from the House of Represent-
atives on H.R. 5081.

The PRESIDING OFFICER. The
bill will be stated by title.

The assistant legislative clerk read
as follows:

A bill (HR. 5081) to declare that the
United States holds certain lands in trust
for the Washoe Tribe of Nevada and Cali-
fornia and to transfer certain other lands to
the administration of the United States
Forest Service.

The PRESIDING OFFICER. Is
there objection to the present consid-
eration of the bill?

There being no objection, the Senate
proceeded to consider the bill,
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Mr. BAKER. Mr. President, I ask
unanimous consent that all after the
enacting clause of H.R. 5081 be strick-
en and that there be substituted
therefor the text of S. 1858, as amend-
ed, as just adopted by the Senate.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Without objection, the bill will be
considered as having been read twice
and the Senate will proceed to its im-
mediate consideration.

The Senate proceeded to consider
the bill.

The PRESIDING OFFICER. The
question is on the engrossment of the
%mlendment and third reading of the

ill.

The amendment was ordered to be
engrossed and the bill to be read a
third time.

The bill was read the third time.

The bill (H.R. 5081), as amended,
was passed.

Mr. BAKER. I thank the Chair.

Mr. President, I move to reconsider
the vote by which the bill was passed.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I move to lay that motion on the
table.

The motion to lay on the table was
agreed to.

Mr. BAKER. Mr. President, I ask
unanimous consent that S. 1858 be in-
definitely postponed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

BUDGET ACT WAIVER

Mr. BAKER. Mr. President, H.R.
4347 is cleared on this side. If it is
agreeable to the majority leader, I
wish to ask the Chair to proceed to
the consideration of that item at this
time.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, there is no objection.

Mr. BAKER. I thank the minority
leader.

Mr. President, I ask that the Chair
lay before the Senate the budget
waiver to accompany that measure
which is Calendar Order No. 732, H.R.
43417, if there is no objection.

The resolution (S. Res. 440) waiving
section 402(a) of the Congressional
Budget Act of 1974 with respect to the
consideration of H.R. 4347, was consid-
ered and agreed to, as follows:

Resolved, That, pursuant to section 402(c)
of the Congressional Budget Act of 1974,
the provisions of section 402(a) of such Act
are waived with respect to the consideration
of H.R. 4347. Such waiver is necessary be-
cause H.R. 4347, as reported, authorizes the
enactment of new budget authority which
would first become available in fiscal year
1983, and such bill was not reported on or
before May 15, 1982, as required by section
402(a) of the Congressional Budget Act of
1974 for such authorizations.

The waiver of section 402(a) is necessary
to permit construction of the WEB rural
water development project to be initiated in
early fiscal year 1983 so as to take advan-
tage of favorable weather conditions for
such construction.
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H.R. 4347 provides a reauthorization of
the WEB project which was authorized by
the Rural Development Policy Act of 1980
(94 Stat. 1171). It should be noted that
$1,900,000 was appropriated for fiscal year
1981 to provide for initial planning and con-
struction of the project; however, obligation
of the funds was deferred until conditions of
section 9b) of the Rural Development
Policy Act of 1980, regarding the Oahe proj-
ect (also in South Dakota), had been met;
H.R. 4347, as reported, meets those condi-
tions.

Failure to pass H.R. 4347 would preclude
initial construction activities during calen-
dar year 1982 (or early in fiscal year 1983)
because the construction season for the au-
thorized types of work is generally only
from March to November. Such a delay in
initial construction activities until calendar
year 1983 would result in increases in con-
struction costs.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
bill was passed.

Mr. ROBERT C. BYRD. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

DEVELOPMENT OF CERTAIN
WATER PROJECTS

Mr. BAKER. Mr, President, I ask
the Chair to lay before the Senate
H.R. 4347, Calendar Order No. 732.

The Senate proceeded to consider
the bill (H.R. 4347) to authorize the
Secretary of the Interior to proceed
with development of the WEB pipe-
line, to provide for the study of South
Dakota water projects to be developed
in lieu of the Oahe and Pollock-Her-
reid irrigation projects, and to make
available Missouri basin pumping
power to projects authorized by the
Flood Control Act of 1944 to receive
such power, which had been reported
from the Committee on Energy and
Natural Resources with an amend-
ment to strike out all after the enact-
ing clause, and insert the following:
That the WEB Rural Water Development
Project, authorized by section 9 of the
Rural Development Policy Act of 1980 (94
Stat. 1175), is reauthorized subject to the
provisions of section 9 of that Act, as
amended by section 2 of this Act. The Secre-
tary of the Interior (hereinafter referred to
as the “Secretary”) is authorized to proceed
with the development of the WEB Rural
Water Development Project, consistent with
the terms and conditions of section 9(e) of
that Act, as amended by section 2 of this
Act, and to make available for immediate
obligation any funds appropriated for such
project for fiscal year 1981.

Sec. 2. Section 9 of the Rural Develop-
ment Policy Act of 1980 is amended by—

(a) striking out in subsection (b) all after
“the types of construction involved herein”
and inserting a period in lieu thereof;

(b) striking out the first sentence of sub-
section (d); and

(e¢) striking out the first sentence of sub-
section (e) and inserting in lieu thereof the
following: “The Secretary of the Interior
shall use funds appropriated under this Act
to provide financial assistance to plan and
develop the WEB Rural Water Develop-
ment Project under the terms and condi-
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tions of the Consolidated Farm and Rural
Development Act and the rules and regula-
tions promulgated by the Department of
Agriculture under that Act, except to the
extent such Act or rules or regulations pro-
mulgated thereunder are inconsistent with
the provisions of this section.”.

Sec. 3. (a) The Secretary is authorized, in
cooperation with the State of South
Dakota, to conduct feasibility investigations
of the following proposed water resource
developments:

(1) alternate uses of facilities constructed
for use in conjunction with the Oahe unit,
initial stage, James division, Pick-Sloan Mis-
souri basin program, South Dakota;

(2) future uses in South Dakota of water
delivered by the Garrison unit, Pick-Sloan
Missouri basin program, North Dakota; and

(3) a reformulated plan for the develop-
ment of the Pollock-Herreid unit, South
Dakota pumping division, Pick-Sloan Mis-
souri basin program, South Dakota, includ-
ing irrigation of alternative lands or reduced
acreages.

(b) The Secretary shall report to Congress
the findings of the studies authorized by
this section along with his recommenda-
tions.

(c) The Secretary may contract with the
State to carry out the studies authorized by
this section.

Skc. 4. (a) The Secretary is authorized to
cancel the master contract and participating
and security contracts for the Qahe unit,
initial Stage: Provided, That such actions
shall be done with the agreement of the
Oahe Ccnservancy Subdistrict and the
Spink and West Brown irrigation districts:
Provided further, That any repayment obli-
gation existing at the time of cancellation of
the master and participating and security
contracts shall thereafter be treated as a de-
ferred cost of the Pick-Sloan Missouri basin
program: Provided, however, That such
costs shall be assumed and repaid by the
beneficiaries of any future project which
utilizes the Oahe unit facilities. Such repay-
ment obligation and manner of repayment
shall be determined pursuant to the Act of
June 17, 1902, and Acts supplementary
tl;ereto and amendatory thereof (43 U.S.C.
371).

(b) Those features of the authorized plan
of development for the Oahe unit, initial
stage, which were designed for an could be
used only to deliver irrigation water to the
Spink and West Brown irrigation districts
namely: Faulkton, Cresbard, West Main,
Redfield, James, and East canals; Cresbard,
and Byron dams and reservoirs; James and
Byron pumping plants; and associated fea-
tures; shall not be constructed by the Secre-
tary without further action by the Con-
gress, but nothing in this Act shall be
deemed to limit the authority of the Secre-
tary to recommend development of other
features, based upon any study authorized
by section 3(a)1) of this Act.

Sec. 5. The Secretary of the Interior, in
cooperation with the Department of
Energy, is authorized to make available the
Pick-Sloan Missouri basin program pumping
power to the Crow Creek, Cheyenne River,
and Standing Rock Indian Reservation irri-
gation developments, and the Grass Rope
Unit, Pick-Sloan Missouri basin program.
Such pumping power shall also be made
available to such additional irrigation
projects as may be subsequently authorized
to receive such power by Act of Congress.

Sec. 6. There is hereby authorized to be
appropirated beginning October 1, 1982,
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such funds as may be necessary to carry out
the provisions of this Act.

The PRESIDING OFFICER. The
question is on agreeing to the commit-
tee amendment.

The committee amendment
agreed to.

UP AMENDMENT NO. 1255
Prupose: To include the Omaha Indian Res-
ervation Irrigation Development within
the authorization to receive Pick-Sloan

Missouri Basin program pumping power.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, on behalf of Mr. Exon, I offer an
amendment and ask that it be stated.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from West Virginia (Mr.
RogBerT C. Byrp), for Mr. ExXon, proposes an
unprinted amendment numbered 1255:

On page 9, line 16, after the word “River,"”
and before the word "“and” add the word
“Omaha”.

Mr. MURKOWSKI. Mr. President, I
am pleased the majority leader has of-
fered this amendment on behalf of the
Senator from Nebraska (Mr. EXon). As
my colleagues will note, section 5 of
H.R. 4347 as reported by the Commit-
tee on Energy and Natural Resources,
identifies specific irrigation projects as
being eligible to receive pumping
power from the Pick-Sloan Missouri
Basin program. The amendment
which I offer on behalf of the Senator
from Nebraska identifies an additional
irrigation development which would
be authorized to receive such power.
The lands to be served are on the
Omaha Indian Reservation and the ir-
rigation development is being funded
by the Bureau of Indian Affairs. This
proposal is similar in nature to the
other Indian irrigation projects which
were included in the bill by the com-
mittee and I support the amendment.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from West Virgin-
ia.

The amendment (UP No. 1255) was
agreed to.

Mr. PRESSLER. Mr.

was

President, I
rise in support of House Resolution

4347, legislation to reauthorize the
WEB pipeline project, authorize feasi-
bility studies of the CENDAK irriga-
tion project and the extension of the
Garrison Diversion Unit, as well as
provide low-cost pumping power to a
number of Indian irrigation projects.
Passage of this legislation will be a
first step in meeting the Federal com-
mitment to South Dakota for land sac-
rificed for construction of dams on the
Missouri River.

Under the Pick-Sloan Missouri Basin
program, a water development plan
was established for the Missouri River
basin. This plan included the construe-
tion of four dams on the Missouri
River in South Dakota and irrigation
of over 900,000 acres of land in South
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Dakota. The four dams were con-
structed, flooding over 530,000 acres of
land in South Dakota, but the irriga-
tion facilities have not been construct-
ed.

The Oahe irrigation project was au-
thorized in 1968 to meet a major part
of the commitment to South Dakota,
but due to local controversy over the
project, work on it ceased in 1977. As a
result, South Dakota has not received
any irrigation from the Pick-Sloan
Missouri basin program. South Dakota
has not been compensated for the
530,000 acres of land sacrificed to con-
struct the dams.

In 1975, the WEB Water Develop-
ment Association was formed to pro-
vide domestic and municipal water to
an area in north central and northeast
South Dakota. The WEB pipeline
project was proposed to provide do-
mestic water to 30,000 people and 50
rural communities in 10 counties. The
project has the support of South Da-
kota's Governor and State legislature,
the Oahe subdistricts and the people
in the WEB region. In fact, the State
of South Dakota and the Oahe subdis-
tricts have committed funds to help fi-
nance the construction of the WEB
pipeline. The WEB pipeline project
was originally authorized in 1980, but
the authorization was tied to the deau-
thorization of the Oahe project. Be-
cause of this linkage, the WEB project
authorization expired September 31,
1981, since the Oahe project was not
deauthorized.

The bill will reauthorize the WEB
pipeline, subject to the provisions of
the original 1980 authorization and
the terms and conditions of the con-
solidated Farm and Rural Develop-
ment Act. The Rural Development
Policy Act of 1980 specifies that the
project be funded by a combination of
grants and loans with grants for not
less than 75 percent of the eligible
cost. When the WEB project was origi-
nally authorized the Rural Develop-
ment and Policy Act and the Farmers
Home Administration regulations es-
tablished a 5-percent interest rate for
the loans that may be required to de-
velop the WEB project.

This legislation, H.R. 4347, would re-
authorize the WEB project and begin
to resolve the Oahe project issue. The
bill will provide for the cancellation of
the contracts between the Bureau of
Reclamation and the Oahe subdis-
tricts and will prohibit the construc-
tion of the Oahe project features
listed in the bill without specific direc-
tion from Congress. The features
could not be constructed unless reau-
thorized by Congress. To further clari-
fy this section, I request that two let-
ters interpreting this section of the
bill be included in the REcorp, imme-
diately following my remarks.

The PRESIDING OFFICER. With-
out objection, it is ordered.

(See exhibit 1.)
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Mr. PRESSLER. Feasibility level
studies of the CENDAK irrigation
project and the Garrison diversion
unit extension would also be author-
ized in H.R. 4347. The CENDAK
project is a grassroots movement to
use the Oahe unit features that were
constructed to irrigate an area in cen-
tral South Dakota. The CENDAK or-
ganization has already done a great
deal of work and study on the project.
The next step needed is a feasibility
study for the project.

The extension of the Garrison diver-
sion unit would study the possibility of
the Garrison diversion unit providing
water for irrigation and domestic use
along the James River in South
Dakota. With Canada's objection to
receiving return flows from the Garri-
son diversion unit in North Dakota,
the alternative route for return flows
is the James River in South Dakota. If
the return flows are to flow down the
James River through South Dakota, it
is important that the possible benefi-
cial use of the water be studied.

Finally, H.R. 4347 also provides low-
cost Missouri Basin program pumping
power to a number of Indian irrigation
projects. This power is part of the
Pick-Sloan program and will help to
make these small irrigation projects
profitable. Other qualifying irrigation
projects may also be granted low-cost
pumping power by Congress in the
future.

Mr. President, I would also like to
enter into a brief collogquy with the
floor manager of the bill to clarify one
technical point. This legislation in-
cludes a provision for making available
$1.9 million appropriated for fiscal
year 1981 for initial planning and con-
struction of the WEB pipeline which
were not spent. The Secretary of the
Treasury will make these funds avail-
able at the request of the Secretary of
the Interior, based on the authority of
this act. It is my understanding that
this is the administrative procedure to
be followed for the release of the $1.9
million appropriated for the WEB
pipeline. Is this correct?

Mr. MURKOWSKI. That is correct.

Mr. PRESSLER. I thank my distin-
guished colleague from Alaska for his
clarification of this important matter.

The WEB organization has met all
of the requirements to begin construc-
tion of the project as soon as it is au-
thorized and the funds released. The
WEB organization has waited 2 years
for the $1.9 million and it is important
that the funds be made available as
soon as possible.

Mr. President, I urge my colleagues
to join me in support of H.R. 4347.
South Dakota has made a major sacri-
fice for flood control, navigation, and
hydroelectric power, mostly for the
benefit of neighboring and down-
stream States. South Dakotans have
long waited to receive compensation
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for their sacrifices and H.R. 4347
would begin to repay South Dakota
for its sacrifices.

ExHIBIT 1

CONGRESSIONAL RESEARCH SERVICE,

THE LIBRARY OF CONGRESS,
Washington, D.C., March 17, 1982,

To: Hon. LARRY PRESSLER,

From: American Law Division.

Subject: Whether Language in H.R. 4347
(87th Congress) Constitutes a Deauthor-
ization of the Oahe Irrigation Unit.

This memorandum responds to the re-
quest of Mr. Ustad that our telephone con-
versation on the topic above be put into
writing.

H.R. 4347 provides in section 3(b) that—

“Those features of the authorized plan of
development for the Oahe unit, initial stage,
which were designed for and could be used
only to deliver irrigation water to the Spink
and West Brown irrigation districts . . .
shall not be constructed by the Secretary
[of the Interior] . . ."”

Research reveals no reason why the oper-
ative phrase—“shall not be constructed by
the Secretary”"—should be interpreted as
anything less than a deauthorization of the
specified features of the Oahe unit. The
legal literature reveals no rule to the effect
that Federal project deauthorizations can
only be achieved through use of the term
“deauthorize” or any other particular lan-
guage.

The contemplated addition of the phrase
“unless reauthorized by Congress"” immedi-
ately following *'shall not be constructed by
the Secretary” seems to be unnecessary,
given the foregoing interpretation. It is a
truism that a deauthorized project remains
so only until such time as it is reauthorized.

RoOBERT MELTZ,
Legislative Attorney.
U.S. SENATE,
OFFICE OF THE LEGISLATIVE COUNSEL,
Washington, D.C., March 5, 1982,
MEMORANDUM

To: Senator Pressler.
Re deauthorizing language in H.R. 4347 re-
lating to the WEB Pipeline.

You requested an opinion as to the effect
of subsection (b) of section 3 of H.R. 4347
which provides as follows:

“(b) Those features of the authorized plan
of development for the Oahe unit, initial
stage, which were designed for and could be
used only to deliver irrigation water to the
Spink and West Brown irrigation districts,
namely: Faulkton, Cresbard, West Main,
Redfield, James, and East Canals; Cresbard
and Byron Dams and Reservoirs; James and
Byron Pumping Plants; and associated fea-
tures; shall not be constructed by the Secre-
tary, but nothing in this Act shall be
deemed to limit the authority of the Secre-
tary to recommend development of other
features, based upon the study authorized
by section 2 (a) (1) of this Act”.

You have specifically asked about the
effect of the language “shall not be con-
structed”. If this bill is enacted into law, the
effect of the language would be to deautho-
rize construction of the features specified in
such subsection. Any future construction re-
laitng to such features would have to be spe-
cifically reauthorized by legislation.

Please do not hesitate to contact me if I
can be of further assistance in this matter.

Respectfully,
WiLLiam F. JENSEN.

Mr. ABDNOR. Mr. President, I rise
in strong support of H.R. 4347, as re-
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ported by the Committee on Energy
and Natural Resources, and I urge its
passage.

Congressman RoOBERTS and I have
authored this measure, with the co-
sponsorship of our colleagues in the
South Dakota delegation; and while
we would prefer to see it enacted in
the form it was introduced, it is ac-
ceptable to us and to the State of
South Dakota as it has been modified
by the committee.

Repeatedly, on the floor of the
House and the Senate, I have raised
the issues which justify enactment of
this measure; and my colleagues may
wish to look in particular at page
58868 of the July 30, 1981, CONGRES-
s1oNAL REcorp and page H8758 of the
September 15, 1980, Recorp for fur-
ther background. The committee
report (S. Rept. 97-514) restates the
case very well, however, and I ask
unanimous consent that an excerpt
from the report be reprinted at this
point in the RECORD.

There being no objection, the ex-
cerpt was ordered to be printed in the
RECORD, as follows:

BACKGROUND AND NEED

A comprehensive program for the develop-
ment of the water resources of the Missouri
River Basin was authorized by section 9 of
the Act of December 22, 1944 (58 Stat. 887).
The Act authorized the then War Depart-
ment and the Secretary of the Interior to
undertake a massive program based upon
water resource development plans set forth
during the 78th Congress in House Docu-
ment 191 (the Bureau of Reclamation’s pro-
posal) as revised and coordinated in Senate
Document 247. The reconciliation of the
two plans became known as the Pick-Sloan
Missouri Basin Program and called for con-
struction by the Corps of Engineers of a
series of main stem dams on the Missouri
River in Nebraska, South Dakota, North
Dakota, and Montana and irrigation of over
5 million acres to be served by Bureau of
Reclamation facilities. Major project pur-
poses included flood control, navigation, ir-
rigation and municipal and industrial water
supply, and electric power generation.

Under the Pick-Sloan program, South
Dakota was to be the site of four main stem
dams along the Missouri: Gavins Point, Fort
Randall, Big Bend, and the Oahe. Identified
for irrigation development were 972,000
acres of irrigable land. The main stem dams
have been built at the expense of the flood-
ing of over 530,000 acres of lands in South
Dakota; much of which were fertile bottom
lands along the Missouri River. However,
the irrigation developments as authorized
for South Dakota under the Pick-Sloan plan
have not come to fruition. The strong sup-
port which South Dakota has given to the
Pick-Sloan plan resulted, in effect, in bene-
fits accruing to downstream states with vir-
tually none accruing to the State which had
made the greatest sacrifice.

Mr. ABDNOR. Mr. President, the
committee is absolutely correct that
virtually none of the irrigation bene-
fits promised to my State have been
provided, despite the fact we sacrificed
over a half million acres to provide
flood control for downstream States.
The strong support of which the com-
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mittee report speaks was predicated
upon the Federal commitment to irri-
gation development in our State. It
should be noted as well that there was
also strong opposition to the program
in the Dakotas. I myself, as a private
citizen, was against construction of the
high dams because of all the land re-
quired. Based upon the promise of
Federal irrigation development, how-
ever, our major elected officials went
along the program; and the supporters
prevailed over the opponents.

Notwithstanding the promises which
were made, the following tables dem-
onstrate very graphically that we,
along with our sister State to the
north, have been left behind by com-
parison to the water development
which has been undertaken both in
the other States of the Missouri River
basin and in the other 15 traditional
Western reclamation States. I ask
unanimous consent that these tables
be printed at this point in the RECORD.

There being no objection, the tables
were ordered to be printed in the
RECORD, as follows:

ESTIMATED USE OF WATER IN THE UNITED STATES IN 1980

Water mﬂ'ﬂmlu,['r;llhﬂ galkons per

Indystrial  frigation Total

S8EE585EEEE;

28388

Source: Geological Survey 1980 update to Circular 765 (1982).

Mr. ABDNOR. Mr. President, these
tables speak for themselves. The Da-
kotas, which together gave up over 1
million acres for the benefit of other
Missouri basin States, have been for-
gotten and ignored. We have not re-
ceived equal consideration, even if not
for our sacrifice. Taking into account
the tremendous acreage we relin-
quished, the failure of the Federal
Government to honor its commitment
to water development in the Dakotas
becomes almost criminal. Considering
that I was opposed to the high dams
in the first place, I would be more
than justified in being outraged, but I
prefer instead to be hopeful.
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Mr. President, the measure before
the Senate today, H.R. 4347, consti-
tutes a small step toward rectifying
the great injustice which has been
done to my State. Hopefully, it will
help to get water development moving
in South Dakota, consistent with the
obligation of the Federal Government
to do so. Specifically, it will reauthor-
ize the WEB pipeline project, a sizable
rural and municipal water supply proj-
ect; it will authorize three studies
which may lead to development of irri-
gation projects; and it will provide hy-
dropower for several Indian irrigation
projects funded by the Bureau of
Indian Affairs, rather than through
traditional procedures.

The latter provision has significance
beyond its importance for the particu-
lar projects named in section 5 of the
bill because it sets the precedent that
Missouri basin hydropower will be pro-
vided for nonreclamation irrigation
projects in the Missouri basin. In
other words, the failure of the Bureau
of reclamation to provide construction
funding for irrigation developments,
as promised, will no longer be a suffi-
cient excuse to deny the hydropower
allocated to these projects as well. The
promised hydropower will be provided
even if the local sponsors must finance
construction of their projects through
sources other than the Bureau of Rec-
lamation.

In that regard it should be noted
that the Indian projects covered by
section 5 will use a very small portion
of the Missouri hydropower allocated
to irrigation development in our State.
Over 300 million kilowatt hours of
energy and over 170,000 kilowatts of
power are allocated to irrigation in
South Dakota under the Missouri
basin program. For further informa-
tion on water and power allocations
under the program, my colleagues may
wish to refer to my statement on page
1677 of the April 5, 1978, CONGRESSION-
AL RECORD.

This measure takes a hopeful step in
the direction of honoring the Federal
commitment through the projects
listed in section 5, and the committee
has also included language in the bill
which states: “* * * power shall also be
made available to such additional irri-
gation projects as may be subsequent-
ly authorized to receive such power by
act of Congress.” This language
renews in clear, explicit statutory
terms the commitment of the Federal
Government to follow through on its
obligation to provide the hydropower
as promised.

While not addressed directly in H.R.
4347, the provision of Missouri basin
hydropower is vital to the CENDAK
project, which will be studied under
paragraph 3(a)(1) of the bill as a po-
tential alternate use of facilities al-
ready constructed for use in conjunc-
tion with the Oahe unit. The Oahe

unit was authorized by Public Law 90-
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453 (43 U.S.C. 371), approved August 3,
1968, but subsequently became em-
broiled in controversy, as noted in the
committee report, and has been termi-
nated. CENDAK has garnered sub-
stantial local support, however, and
appears at this point to be a viable al-
ternative, potentially to be construct-
ed as a reformulation of the Oahe
unit. If CENDAK can be constructed
under the Oahe authorization, the hy-
dropower can be provided under that
authorization, too. If, on the other
hand, CENDAK requires a new au-
thorization, the language the commit-
tee has included in section 5 indicates
that the power will be provided at that
time.

Technically, it appears CENDAK
could be constructed under the Oahe
authorization, and I ask unanimous
consent that the Oahe authorization
be reprinted at this point in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

PusLic Law 90-453—AN AcT To AUTHORIZE
THE SECRETARY OF THE INTERIOR TO CoON-
STRUCT, OPERATE, AND MAINTAIN THE INI-
TIAL STAGE oF THE OaAHE UNIT, JAMES DIvi-
sION, Missourl RiIvErR BasiN ProJECT,
SouTH DAKOTA, AND FOR OTHER PURPOSES
Be it enacled by the Senate and House of

Representalives of the United States of
America in Congress assembled, That the
Secretary of the Interior is hereby author-
ized to construct, operate, and maintain in
accordance with the Federal reclamation
laws (Act of June 17, 1902 (32 Stat. 388), and
Acts amendatory thereof or supplementary
thereto) the initial stage of the Oahe unit,
James division, Missouri River Basin proj-
ect, South Dakota, for the principal pur-
poses of furnishing a surface irrigation
water supply for approximately one hun-
dred and ninety thousand acres of land, fur-
nishing water for municipal and industrial
uses, controlling floods, conserving and de-
veloping fish and wildlife resources, and en-
hancing outdoor recreation opportunities,
and other purposes. The principal features
of the initial stage of the Oahe unit shall
consist of the Oahe pumping plant (de-
signed to provide for future enlargement) to
pump water from the Oahe Reservoir, a
system of main canals, regulating reservoirs,
and the James diversion dam and the James
pumping plant on the James River. The re-
maining works will include appurtenant
pumping plants, canals, and laterals for dis-
tributing water to the land, and a drainage
system.

Sec. 2. The conservation and development
of the fish and wildlife resources and the
enhancement of recreation opportunities in
connection with the initial stage of the
Oahe unit shall be in accordance with the
provisions of the Federal Water Project
Recreation Act (79 Stat. 213). Construction
of the initial stage of the Oahe unit shall
not be commenced as long as the State of
South Dakota retains in its laws provisions
that prohibit the hunting of migratory wa-
terfowl by nonresidents in the waterfowl en-
hancement areas included within the area
served by the project herein authorized.

Sec. 3. The Oahe unit shall be integrated
physically and financially with the other
Federal works constructed or authorized to
be constructed under the comprehensive
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plan approved by section 9 of the Act of De-
cember 22, 1944, as amended and supple-
mented.

SEc. 4. For a period of ten years from the
date of enactment of this Act, no water
from the project authorized by this Act
shall be delivered to any water user for the
production on newly irrigated lands of any
basic agricultural commeodity, as defined in
the Agricultural Act of 1949, or any amend-
ment thereof, if the total supply of such
commodity for the marketing year in which
the bulk of the crop would normally be
marked is in excess of the normal supply as
defined in section 301(b)(10) of the Agricul-
tural Adjustment Act of 1938, as amended,
unless the Secretary of Agriculture calls for
an increase in production of such commodi-
ty in the interest of national security.

Sgec. 5. The interest rate used for purposes
of computing interest during construction
and interest on the unpaid balance of the
capital costs allocated to interest-bearing
features of the project shall be determined
by the Secretary of the Treasury, as of the
beginning of the fiscal year in which con-
struction is initiated, on the basis of the
computed average interest rate payable by
the Treasury upon its outstanding market-
able public obligations, which are neither
due nor callable for redemption for fifteen
years from date of issue.

SEec. 6. There is hereby authorized to be
appropriated for construction of the initial
stage of the Oahe unit as authorized in this
Act the sum of $191,670,000 (based upon
January 1964 prices), plus or minus such
amounts, if any, as may be justified by
reason of ordinary fluctuations in construc-
tion costs as indicated by engineering costs
indexes applicable to the types of construc-
tion involved herein. There are also author-
ized to be appropriated such additional
sums as may be required for operation and
maintenance of the unit.

Mr. ABDNOR. It may be argued
that the CENDAK proposal is signifi-
cantly enough different from the
originally authorized Oahe unit plan
that it should be reauthorized. Realis-
tically speaking, that is no doubt the
most likely course of action if the re-
sults of the study are positive.
CENDAK could be constructed under
the terms of Public Law 90-453, how-
ever, particularly in light of the provi-
sions of paragraph 3(a)(1) and subsec-
tion 4(b) of the measure before us.

Paragraph 3(a)(1) provides for a
study of alternate uses of Oahe unit
facilities, and subsection 4(b) lists cer-
tain facilities which cannot be con-
structed under the existing authoriza-
tion. If the listed facilities cannot be
constructed “without further action
by the Congress,” as stated in section
4(b), the implication is clear that
other facilities can be constructed.
That implication is made still more
clear by the clause which follows:
“s * *nothing in this Act shall be
deemed to limit the authority of the
Secretary to recommend development
of other features, based upon any
study authorized by paragraph
3(a)1)* * *” Therefore it is quite

clear that features identified in the
study authorized in paragraph 3(a)l)

can be constructed under the author-
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ity of Public Law 90-453, so long as
they are not explicitly prohibited from
construction “without further action
by the Congress,” under the terms of
subsection 4(b). To construct the fea-
tures identified under paragraph
3(a)(1), the Secretary would recom-
mend their development to Congress
through the Department’s budget sub-
mission, and Congress would deter-
mine whether to appropriate the nec-
essary funds.

I ask unanimous consent that sub-
section 4(b) of H.R. 4347 be reprinted
at this point in the RECORD.

There being no objection, the sub-
section was ordered to be printed in
the Recorp, as follows:

Those features of the authorized plan of
development for the Oahe unit, initial stage,
which were designed for and could be used
only to deliver irrigation water to the Spink
and West Brown irrigation districts namely:
Faulkton, Cresbard, West Main, Redfield,
James, and East Canals; Cresbard and
Byron dams and reservoirs; James and
Byron pumping plants; and associated fea-
tures; shall not be constructed by the Secre-
tary without further action by the Con-
gress, but nothing in this Act shall be
deemed to limit the authority of the Secre-
tary to recommend development of other
features, based upon any study authorized
by section 3(a)(1) of this Act.

Mr. ABDNOR. Mr. President, there
has been quite a controversy over the
language of subsection 4(b). This con-
troversy delayed action on the bill in
the House Agriculture Committee; and
the words, “without further action by
the Congress,” were added at the in-
sistence of the Oahe Conservancy Sub-
district. Whereas the subsection previ-
ously stated simply that the listed fa-
cilities ‘‘shall not be constructed,"” now
the implication is clearly present in
the compromise language that Con-
gress may act to reauthorize construc-
tion of those facilities. I do not believe
that is likely, but I have raised the
issue to show how petty differences
can be made into major obstacles and,
in fact, have been made into obstacles
to the passage of H.R. 4347.

The last thing South Dakotans need
is to continue needlessly to fight
among ourselves. Doing so will only
make it easier for the Federal Govern-
ment to continue to ignore us.

On March 2, 1982, Commissioner
Broadbent wrote to me on this par-
ticular issue. His letter makes very
clear that the objectionable features
of the Oahe unit plan could not have
been constructed under the terms of
subsection 3(b), which has become
subsection 4(b) in the committee
amendments, prior to the addition of
the language, ‘“without further action
by the Congress,” upon which the
Oahe Subdistrict insisted. I ask unani-
mous consent that the Commissioner's
letter be reprinted at this point in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:
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U.S. DEPARTMENT OF THE INTERIOR,
BUREAU OF RECLAMATION,
Washington, D.C., March 2, 1982.
Hon. JAMES ABDNOR,
U.S. Senate,
Washington, D.C.

Dear SENATOR ABDNOR: In response to
your letter of earlier today, this is to con-
firm your understanding of the meaning of
the language of subsection 3(b) of S. 1553/
H.R. 4347 regarding the construction of cer-
tain features of the authorized Oahe unit,
initial stage. The Department has endorsed
enactment of this legislation with amend-
ments.

In our view the language of subsection
3(b) is clear on its face. The listed facilities
could not be constructed under this provi-
sion unless Congress were to reverse itself
and reauthorize them. Enacted into law,
subsection 3(b) would preclude construction
of those facilities by the Department.

While the intent of the language is clear
as it is, we would have no objection to a
technical amendment citing House Docu-
ment 90-163 in order to further and more
formally identify the features not to be con-
structed.

I regret any confusion which has resulted
on this point as a result of the August 31,
1981, letter addressed to Mr. John Sieh by
Acting Assistant Commissioner Aldon Niel-
son. Hopefully, this will clarify the legal in-
terpretation of subsection 3(b).

Sincerely yours,
ROBERT N. BROADBENT,
Commissioner.

Mr. ABDNOR. Again, this was a
minor misunderstanding which was
blown all out of proportion, into a
major, public, confrontation simply
because of the petty differences of the
parties involved. South Dakotans must
guard against future incidents of this
sort or we will have no one but our-
selves to blame for the results. There
is no reason why such differences
cannot be settled quietly, dispassion-
ately, and without fanfare; and the re-
sults will not be good if South Dako-
tans cannot learn to do so among our-
selves, rather than in the press and
before congressional committees in
Washington.

Washington is not the seat of all
wisdom, nor can the Federal Govern-
ment respond to a Tower of Babel of
voices from South Dakota. It is for
that reason that I believe two appar-
ently minor provisions of section 3
may prove to be major in importance;
that is, the provision in subsection 3(a)
which directs the Secretary to conduct
the authorized studies “in cooperation
with the State of South Dakota” and
the provision in subsection 3(c¢) which
allows the Secretary to contract with
the State to carry our the studies.

These provisions will be important
for several reasons, not the least of
which is that the State can speak as a
single, authoritative voice for the best
overall interests of the people of the
State. In addition, by conducting the
studies with and through the State,
the Bureau of Reclamation will be
able to avoid the bureaucratic redtape
and delays associated with the Federal
procurement process. The Reagan ad-
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ministration has worked to eliminate
bureaucratic requirements which exist
only for their own sake, and the provi-
sions of subsection 3 (a) and (¢) will
enable the Department to cut the red-
tape in this instance. Finally, in view
of its past failings, the credibility of
the Federal Government is not great
in our State. Having the State play a
major role in the studies will enhance
in the eyes of South Dakotans the va-
lidity of the findings and will increase
the likelihood of success in developing
the projects.

On that note, the one, major project
which will actually be brought to the
construction stage through enactment
of HR. 4347 is the WEB pipeline
project. Considering the relatively
short period of time since WEB was
conceived, as compared to the much
longer period it takes normally to au-
thorize water projects, WEB has a
very intricate history, one which
would require many words fully to ex-
plain. I will try to give an admittedly
less-than-complete summary in a few
words, however.

As pointed out in the committee
report, the area to be served by WEB
is characterized by inadequate water
supplies, both in terms of quality and
quantity. Much of the water consumed
by citizens in the area does not meet
Safe Drinking Water Act standards;
and the dual quality and quantity
problems prompted citizens in Wal-
worth, Edmunds, and Brown Counties
to band together in search of a feasi-
ble solution. Thus, the name, WEB, re-
sulted from the first initial of each of
the three originally organized coun-
ties. Subsequently, others in other
counties expressed interest in joining;
and WEB’'s engineering firm deter-
mined that the presently proposed
area, involving 51 towns and about
30,000 people in portions of 10 coun-
ties, could feasibly be served by one
system using the Missouri River as a
source.

WEB is solely a rural and municipal
domestic and livestock water supply
system. It will use a relatively small
quantity of water, only about 6,000
acre-feet annually, and in that sense is
more a public health project than it is
a water development project. Never-
theless, it will have beneficial econom-
ic impacts upon livestock production
in addition to the obvious health, con-
venience, and esthetic benefits. It will
not be an inexpensive source of water,
but it will certainly be cheaper than
hauling water, as one community was
forced to do last winter. It will be
cheaper, too, than many of the exist-
ing, inadequate wells which provide
poor quality water and can fail with
little warning.

WEB will be reauthorized through
enactment of H.R. 4347. It was author-
ized initially in the Rural Develop-
ment Policy Act of 1980, and first year
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funding in the amount of $1.9 million
was appropriated in the fiscal year
1981 Interior appropriations. The
House attempted to rescind these
funds, however. At my urging, the
Senate refused to do so, but the House
insisted in the conference that the
funds be deferred until the project is
reauthorized. Section 1 of the measure
before us today reauthorized WEB,
thereby meets the conditions of the
deferral and directs that the first year
funding be released for obligation.

Mr. President, this incident involv-
ing first year funding for WEB is yet
another episode in a long and continu-
ing tale of how South Dakotans have
been promised one thing and given an-
other, or perhaps I should say given
almost nothing at all, in the context of
the Pick-Sloan Missouri Basin pro-
gram commitment to water develop-
ment in the Dakotas. Although I had
been assured, once the Senate had re-
jected the House-passed deferral, that
the house would give us no further
trouble on the WEB funds, we were
betrayed and the House conferees did
insist that the funds be deferred. In
order to refute certain misrepresenta-
tions being made by the House confer-
ees, my staff prepared and I circulated
at the afternoon session of the confer-
ence committee a seven-point fact-
sheet. The House conferees were not
interested in the facts, however, and
continued to insist that the funds be
deferred. Facing a delay in progress in
resolving other differences in the bill
and in view of the fact the House con-
ferees had relented to the degree of in-
sisting only on a delay in expenditures
of the funds, and not a rescission as
the House had originally proposed, the
Senate conferees were forced to agree
to the WEB funding delay insisted
upon by the House.

Immediately upon conclusion of the
conference committee, I wrote Chair-
man YATEs, who headed the House
conferees on this issue, to express my
disappointment and displeasure. En-
closed with my letter was another
copy of the seven-point factsheet
which I had presented to him at the
conference committee meeting. I ask
unanimous consent that the letter and
factsheet be reprinted at this point in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
REcoRrp, as follows:

JUNE 3, 1981.

Hon. SIDNEY YATES,

Chairman, Subcommiltee on Interior, House
Committee on Appropriations, Washing-
ton, D.C.

DEear Sip: As you know, the history is not
good with respect to the Federal Govern-
ment living up to its commitment to South
Dakota to provide water development assist-
ance to offset our sacrifice of over 500,000
acres for the flood control benefit of down-
stream states. It is a history of changing au-
thorizations through appropriations to
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delay and deny the water development
needed and promised to my state,

You are well aware that I consider the
action just taken by the appropriations con-
ference committee to be a continuation of
that history, as per the seven points on the
attached sheet. Be that as it may, however,
can we be assured that if “the conditions of
Section 9(b) of Public Law 96-355 regarding
deauthorization of the Oahe Unit have been
met,” that you will support funding the
WERB project to completion?

More specifically, officials at OMB have
indicated to WEB that $33 million is avail-
able for their project in the fiscal year 1982
budget, under the Interior Secretary’'s con-
tingency fund. I have attempted to obtain
some assurance from Interior and OMB
that these funds will, in fact, be made avail-
able to WEB. The language which you
moved in conference would seem to imply
that WEB's funding problems will be re-
solved when continued authorization is as-
sured. Is that the case as far as your sub-
committee is concerned, and will you sup-
port the provision of $33 million for WEB in
fiscal year 1982?

Again, Sid, I sincerely believe that the in-
terests of my state are being deeply
wronged. In fairness, any further consider-
ation you can give us will be appreciated,
particularly with respect to the prospect of
fiscal year 1982 funding for WEB.

With best wishes,

Sincerely,
JAMES ABDNOR,
United States Senator.

Enclosure.

Per section 9(a) of Public Law 96-355,
fiscal year 1981 funding for the WEB proj-
ect in the amount of $1.9 million is not con-
tingent upon deauthorization of the Oahe
Unit.

The agreement between the Carter Ad-
ministration and the South Dakota Con-
gressional delegation and enacted by Con-
gress provides for a period, ending Septem-
ber 30, 1981, during which the terms of de-
authorization of the Oahe Unit should be
negotiated.

In view of critical water supply needs, now
aggravated by the drought, the WEB proj-
ect was to be initiated without delay as part
of the Oahe *“settlement."

The South Dakota Congressional delega-
tion is working to achieve an acceptable set-
tlement and has requested Congressional
field hearings on the necessary legislative
action.

Deferring fiscal vear 1981 funding for
WEB will contravene the intent of Public
Law 96-355 and negate the agreement be-
tween the Carter Administration and the
South Dakota Congressional delegation
which was reached through long and ardu-
ous discussions.

South Dakotans have been waiting for
years for the Federal Government to live up
to its commitment to provide water develop-
ment assistance to offset over 500,000 acres
relinquished for flood control reservoirs for
the benefit of downstream states.

Deferring fiscal year 1981 funding for
WERB is not consistent with the clear intent
of the authorization act and would be fur-
ther evidence to the people of South Dakota
that the Federal Government cannot be
trusted to live up to its commitments.

(Note: The Oahe unit was initially author-
ized in the Flood Control Act of 1944, which
also authorized construction of the dams
and reservoirs which have taken so much of
our land, only in effect to be deauthorized
in a Missouri Basin Program monetary au-
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thorization act in 1964. It was reauthorized
in 1968, only to be stymied again. Now an
appropriations act has been used to contra-
vene the first year funding for WEB, in
clear contradiction to the authorization.)

Mr. ABDNOR. Mr. President, Chair-
man YATES never replied to my letter;
but I have heard thirdhandedly,
through Congressman  DASCHLE'S
office that the language in H.R. 4347
with respect to WEB is adequate to
insure that Chairman YaTes and the
House will cause no further problems
with the funding of WEB. I wish I
could be confident that such will be
the case. Bitter experience would
cause me to feel otherwise, but, again,
I prefer to be hopeful.

Lest there be any further confusion
on that point, however, I ask unani-
mous consent that a pertinent excerpt
from the Senate committee report be
reprinted at this point in the Recorbp.

There being no objection, the ex-
cerpt was ordered to be printed in the
REcoRrb, as follows:

Section 1 reauthorized the WEB Rural
Water Development project authorized by
section 9 of the Rural Development Policy
Act of 1980 (Public Law 96-355; 94 Stat.
1175, 1176), as amended by section 2 of this
Act, and authorizes the Secretary of the In-
terior to proceed with the development of
the WEB Rural Water Development project
and make immediately available any funds
heretofore previously appropriated.

It should be noted that the sum of
$1,900,000 was appropriated to the Depart-
ment of the Interior on December 12, 1980,
by the Department of the Interior and Re-
lated Agencies Appropriations Act, fiscal
year 1981 (94 Stat. 2970), for initial plan-
ning and construction for the WEB Rural
Water Development project, and that on
June 5, 1981, the Supplemental Appropria-
tions and Rescission Act of 1881 (95 Stat.
46), deferred obligation of said funds until
the conditions of section 9(b) of the Rural
Development Policy Act of 1980 (Public Law
96-355), regarding deauthorization of the
Oahe unit, had been met. H.R. 4347, as
amended, meets those conditions.

Mr. ABDNOR. Thus, Mr. President,
the Senate committee removes any
doubt as to the authority to proceed
with development of WEB and the
availability of first year funding. Pros-
pects for funding for fiscal year 1983
and beyond are uncertain at this point
due to budgetary constraints, but the
funds which were appropriated for ob-
ligation in fiscal year 1981 will be re-
leased immediately to initiate con-
struction.

So after numerous fits, starts, and
frustrations it appears the WEB proj-
ect may at last get underway. The suc-
cess of WEB, together with the
progress on the irrigation projects ad-
dressed in the bill, can provide the im-
petus and the inspiration toward the
development of other projects in
South Dakota so that we can begin to
capitalize upon the great potentials
which the huge Missouri River resar-
voirs afford. For the hope that H.R.
4347 represents for the future of water
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development in my State, a number of
people have my deepest gratitude.

Foremost among those responsible
for passage of H.R. 4347 today is my
good friend and colleague, Senator
FRANK MURKOWSKI, the chairman of
the Subcommittee on Water and
Power, who scheduled and sat through
a long and hot field hearing in Pierre,
S. Dak., followed up with the requisite
hearing here in Washington, and shep-
herded the bill through the Commit-
tee on Energy and Natural resources
and to the floor of the Senate. The
chairman has been ably assisted
throughout by Mr. Russell Brown of
the committee staff, and the unani-
mous vote by which the committee re-
ported the bill to the floor is a testa-
ment to Mr. Brown’s work.

Finally, Mr. President, I have spoken
repeatedly of the sacrifice made by
the Dakotas for the benefit of other
States under the Pick-Sloan Missouri
Basin program. Mr. Michael L.
Lawson, a historian in the BIA’s
Office of Rights Protection in Aber-
deen, S. Dak., has written a book on
this subject as it relates to the Indian
people of the Dakotas. The foreword
to Mr. Lawson's book, entitled
“Dammed Indians: The Pick-Sloan
Plan and the Missouri River Sioux,
1944-1980," was written by Mr. Vine
Deloria, Jr., who has authored such
works as “Custer Died for Your Sins”
and “Behind the Trail of Broken Trea-
ties."”

I ask unanimous consent that the
following review of “Dammed Indians"
by the University of Oklahoma Press
be reprinted at this point in the
RECORD.

There being no objection, the review
was ordered to be printed in the
REcorb, as follows:

Increasingly in the twentieth century the
United States has used its powers of emi-
nent domain to seize large parcels of Indian
land for flood-control and reclamation
projects. The Pick-Sloan Plan in the Mis-
souri River Basin was developed by the
United States Corps of Engineers and the
Bureau of Reclamation in 1944. It caused
more damage to Indians than any other
public works project in America and was
perhaps the single most destructive act per-
petrated against an Indian tribe by the
United States. Three of the dams construct-
ed—the Fort Randall, Oahe, and Big Bend
dams—flooded over 202,000 acres of profita-
ble Sioux bottomland on the Standing
Rock, Cheyenne River, Lower Brule, Crow
Creek, and Yankton reservations in North
Dakota and South Dakota.

Using the Sioux reservations flooded by
the Pick-Sloan Plan as examples of federal
acquisition of trust land and the application
of recent Indian policies, Michael L. Lawson
sketches briefly the history of the Missouri
Basin, the Pick-Sloan legislation, and the
land and peoples of the reservations. He
chronicles elogquently and thoroughly the
events from the 1940s through the 1960s,
when the impact of the federal water
projects was most keenly felt, and describes
in detail the personalities and agencies in-
volved.
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“One cannot read this book without a
shudder of fear at bedtime that one’s life
and property may someday fall vietim to
ruthless, power-mad federal agencies."—
Vine Deloria, Jr., in his foreword to
“Dammed Indians.”

Mr. ABDNOR. Mr. President, while
I do not shudder in fear or share Mr.
Deloria’s view that the Bureau of Rec-
lamation and the Corps of Engineers
are ‘‘ruthless, power-mad Federal
agencies” his comments do make a
valid point. The institutional effect of
the actions of these agencies through
the Pick-Sloan program has been inex-
cusable, even though the officials of
these agencies may have acted with
the best of intentions. In H.R. 4347,
however, we have the threads of hope
that the wrong which has been done
will be righted, both for the Indian
and the non-Indian people of my State
alike.

Mr. President, I am committed to de-
veloping the water resources of our
State and to seeing to it that the Fed-
eral Government carries out its obliga-
tions in that regard. H.R. 4347 is a
good stride in the right direction and I
urge its enactment.

The committee
agreed to.

The amendments were ordered to be
engrossed and the bill to be read a
third time.

The bill was read the third time, and
passed.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
bill was passed.

Mr. ROBERT C. BYRD. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

amendment was

BUDGET ACT WAIVER

The resolution (S. Res. 448) waiving
section 402(a) of the Congressional
Budget Act of 1974 with respect to the
consideration of H.R. 6409, was consid-
ered and agreed to, as follows:

Resolved, That pursuant to section 402(c)
of the Congressional Budget Act of 1974,
the provisions of section 402(a) of such Act
are waived with respect to the consideration
of H.R. 6409, a bill to authorize appropria-
tions for the participation of the United
States in the 1984 Louisiana World Exposi-
tion to be held in New Orleans, Louisiana,
and for other purposes. Such waiver is nec-
essary to allow the authorization of an ap-
propriation of $10,000,000 for the costs of
the design and fabrication of exhibits, and
the appointment by the President of a com-
missioner general for the exposition. The
need for the expeditious passage of author-
izing legislation is great. There are less than
two years remaining to put together a pres-
entation of which the American people can
be proud.

Compliance with section 402(a) of the
Congressional Budget Act of 1974 was not
possible by the May 28, 1982, deadline be-
cause the committee was unaware of the
time constraints on the planners of the ex-
position and the administration had failed
to formally request authorizing legislation
prior to the deadline.
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The effect of defeating consideration of
this authorization will severely impede the
preparations for the Louisiana World Expo-
sition.

The desired authorization will not delay
the appropriations process and is being ac-
commodated in the supplemental appropria-
tion.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
resolution was agreed to.

Mr. ROBERT C. BYRD. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

U.S. PARTICIPATION IN THE
LOUISIANA WORLD EXPOSITION

The Senate proceeded to consider
the bill (H.R. 6409) to provide for the
participation of the United States in
the 1984 Louisiana World Exposition
to be held in New Orleans, La., and for
other purposes, which had been re-
ported from the Committee on For-
eign Relations with an amendment.
On page 11, after line 24, insert the
following:

Sec. 16. (a) That section 3 of the Act of
May 27, 1970 (84 Stat. 272; 22 U.S.C. 2803),
is amended by—

(1) striking out “The" and inserting in lieu
thereof “(a) The”;

(2) redesignating clauses (a), (b), and (c) as
clauses (1), (2) and (3), respectively;

(3) striking out all after the period where
it first appears in clause (3) as redesignated
in clause (2) of this Act and inserting in lieu
thereof the following: “The Secretary of
Commerce shall include in such plan any
documentation described in subsection
(b)1)A) of this section, a rendering of any
design described in subsection (bX1XB) of
this section, and any recommendation based
on the determination under subsection
(b)(1XC) of this section.”; and

(4) by adding at the end thereof the fol-
lowing new subsections:

“(b)(1) In developing a plan under subsec-
tion (aX3) of this section the Secretary of
Commerce shall consider whether the plan
should include the construction of a Federal
pavilion. If the Secretary of Commerce de-
termines that a Federal pavilion should be
constructed, he shall request the Adminis-
trator of General Services (hereinafter in
this section referred to as the ‘Administra-
tor’) to determine, in consultation with such
Secretary, whether there is a federally en-
dorsed need for a permanent structure in
the area of the exposition. If the Adminis-
trator determines that any such need
exists—

“(A) the Administrator shall fully docu-
ment such determination, including the
identification of the need, and shall trans-
mit such documentation to the Secretary of
Commerce;

“(B) the Secretary of Commerce, in con-
sultation with the Administrator, shall
design a pavilion which satisfies the federal-
ly endorsed needs for—

“(i) participation in the exposition; and

“(ii) permanent use of such pavilion after
the termination of participation in the ex-
position; and

“(C) the Secretary of Commerce shall de-
termine whether the Federal Government
should be deeded a satisfactory site for the
Federal pavilion in fee simple, free of all
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liens and encumbrances, as a condition of
participation in the exposition.

“(2) Notwithstanding paragraph (1XB) of
this subsection, if the Secretary of Com-
merce, in consultation with the Administra-
tor, determines that no design of a Federal
pavilion will satisfy both needs described in
paragraph (1XB) of this subsection, the Sec-
retary shall design a temporary Federal pa-
vilion.

*(c) The enactment of a specific authori-
zation of appropriations shall be required—

“(1) to construct a Federal pavilion in ac-
cordance with the plan prepared pursuant
to subsection (aX3) of this section;

“(2) if the Federal pavilion is not tempo-
rary, to modify such Federal pavilion after
termination of participation in the exposi-
tion if modification is necessary to adapt
such pavilion for use by the Federal Gov-
ernment to satisfy a need described in sub-
section (bX1)XBXii) of this section; and

“(3) if the Federal pavilion is temporary,
to dismantle, demolish, or otherwise dispose
of such Federal pavilion after termination
of Federal participation in the exposition.

“¢d) For the purposes of this section—

“(1) a Federal pavilion shall be considered
to satisfy both needs described in subsection
(bX1XB) of this section if the Federal pavil-
ion which satisfies the needs described in
paragraph (1XBX)i) of such subsection can
be modified after completion of the exposi-
tion to satisfy the needs described in para-
graph (1)(BXii) of such subsection, provided
that such modification shall cost no more
than the expense of demolition, disman-
tling, or other disposal, or if the cost is
higher, it shall be no more than 50 per
centum of the original cost of the construc-
tion of the pavilion; and

“(2) a Federal pavilion is temporary if the
Federal pavilion is designed to satisfy the
minimum needs of the Federal Government
described in subsection (b)1XBXi) of this
section and is intended for disposal by the
Federal Government after the termination
of participation in the exposition.”.

Mr. JOHNSTON. Mr. President, I
am both pleased and gratified to see
the Senate take up H.R. 6409 today,
legislation which authorizes the par-
ticipation of the United States in the
1984 Louisiana World Exposition
scheduled to be held in New Orleans
from May 12, 1984, through November
11, 1984,

Sections 1 through 15 of H.R. 6409
as reported incorporate the main con-
cepts of S. 2701, legislation which the
senior Senator from Louisiana and I
introduced on June 30 to provide for
U.S. participation in the New Orleans
World Fair. The committee amend-
ments authorize the appropriation of
$10 million for expenses associated
with the planned exhibits, personnel
necessary to staff the U.S. pavilion
and other necessary expenses associat-
ed with our responsibilities as host
nation. No funds are authorized in the
amendments for construction of the
pavilion itself. Instead, this facility
will be built with local funds and will
be leased to the United States for a
nominal sum. After the Expo is fin-
ished, the site, all permanent struc-
tures and improvements will be re-
turned to private developers and
public use.

CONGRESSIONAL RECORD—SENATE

The $10 million authorized is consid-
erably less than the total Federal in-
vestment made in the two most recent
world fairs held in the United States
in Spokane, Wash., in 1974—$11.5 mil-
lion—and in Knoxville, Tenn., this
yvear—$20.8 million. Moreover, the
Federal investment authorized in H.R.
6409 is less than 10 percent of the
State and local commitments made to
date—$100 million and $50 million re-
spectively. As the report accompany-
ing H.R. 6409 points out, “the organiz-
ers have presented the Congress with
the minimum possible funding request
for U.S. participation, in keeping with
the current budget restraints being ad-
dressed by the Congress and the
Nation.” The administration supports
enactment of this authorization, Mr.
President, and I was pleased to note
that the Foreign Relations Committee
ordered it favorably reported by voice
vote.

Mr. President, the need for expedi-
tious action on this measure is critical.
Funding for the United States partici-
pation requested by the administra-
tion was included in the fiscal year
1982 supplemental appropriations bill,
but none of the funds can be made
available until the authorization is en-
acted. I believe the need for urgent
action is amply explained in a letter
from the Assistant Secretary for
Trade Development in the Depart-

ment of Commerce to the majority
leader and I ask unanimous consent
that this letter be printed in full in
the Recorp at this point.

I urge approval of this measure and

hope congressional action on it will be
completed prior to the wupcoming
recess.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Hon. HowaArD H. BAKER, Jr.
Majority Leader,
U.S. Senate, Washington, D.C.

DeAR Howarp: On behalf of the Depart-
ment of Commerce, I urge you to help expe-
dite authorizing legislation for the 1984
Louisiana World Exposition. As you know,
the legislation has cleared the Senate Com-
mittee on Foreign Relations and is awaiting
consideration before the Senate floor. Not
only will passage of this bill permit the De-
partment of Commerce to proceed on this
project, but it also will make it possible for
the President to nominate a Commissioner
General of the United States for this expo-
sition. Until that time, I have been appoint-
ed to be the United States Commissioner
General.

While I appreciate the critical nature of
the numerous issues before you, I want to
alert you to the very serious time pressures
faced by the Department of Commerce as
we seek to provide a suitable Federal pres-
ence at the 1984 Louisiana World Exposi-
tion. Even if we already had Congressional
authorization and appropriations in hand,
we would be facing the shortest deadline we
have ever faced for a BIE-sanctioned exposi-
tion. May 1984 is now less than two years
away, and there is much to be done. Until
we receive Congressional approval for this
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project, we cannot sign the contracts or hire
the staff necessary for the most important
phase of this undertaking.

If action on this measure is delayed until
the fall months, I have grave doubts that
the U.S. Pavilion can be completed in time
for opening day. I am sure that with your
knowledge of international expositions, you
will agree that as the host nation for this
exposition, we cannot permit such an unfor-
tunate occurrence to take place, It would be
a blow to our international prestige and
standing in the BIE and could endanger
future U.S. expositions requiring BIE ap-
proval.

I appreciate your consideration and assist-
ance in this matter.

Sincerely,
W. H. MoRris, Jr.,
Assistant Secrelary
for Trade Development.

Mr. HOLLINGS. Mr. President, I am
pleased that the Committee on For-
eign Relations has amended H.R. 6409
by adding most of the substance of S.
1482, that Senator WEeICKER and I in-
troduced to provide a procedure for
determining the need for permanent
facilities for U.S. participation at
international expositions. As the com-
mittee’s report indicates, S. 1482 was
based on a series of recommendations
by the General Accounting Office, in
report No. 81-11 of March 20, 1981,
and are designed to avoid unnecessary
expenditures and maximize residual
use of U.S. pavilions constructed as
part of such expositions in the future.
I requested the GAO report as the
former chairman of the State, Justice,
Commerce, the judiciary and Related
Agencies Appropriations Subcommit-
tee, that Senator WEICKER now chairs,
and of which I am the ranking minori-
ty member. The GAO also submitted
an earlier report in June 1976 that
came to the same conclusions.

The current Knoxville World’s Fair
is evidence of why this legislation is
needed. We have built a $12,800,000
building down there and no one knows
what to do with it after the Fair is
over. They are now thinking of
making an arts center out of it. While
we all support the arts, it is obvious
they are straining to find a use for the
building. You may recall that in New
York, the Federal Government had to
spend $530,000 to demolish the beauti-
ful $10,400,000 pavilion we built there,
when no use could be found for it. We
have got to treat the taxpayers better
than that in the future.

I believe that U.S. participation in
international expositions is good in
the context that it promotes the sale
of our products or substantially draws
international visitors to the United
States. However, Senator WEICKER and
I are among the many that are con-
cerned that these events are becoming
thinly disguised wurban renewal
projects, with huge amounts of Feder-
al funds being passed through the
back door in grants that result in far
greater costs than is readily evident.
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In Knoxville for example, GAO docu-
mented $23,000,000 in Federal funds
went out through the back door in ad-
dition to the $21,800,000 appropriated
directly for U.S. participation—and
that does not count all the highway
improvements.

By training the spotlight on Knox-
ville, we held things down in New Or-
leans so that this bill contains the
$10,000,000 lid that the President im-
posed on U.S. participation. That is
salutory indeed and is commendable,
but these proposals are always last-
minute, hurry-up matters. Our bill
would insure that permanent facilities
not be constructed unless the after use
is clearly identified, a change that I
believe the Congress should grasp if
only to protect us from ourselves.

Therefore, I am concerned that the
amendments proposed by the Commit-
tee on Foreign Relations may weaken
the reforms we seek with regard to the
facilities constructed for U.S. partici-
pation in international expositions.
The committee has changed our origi-
nal language so that a “federally en-
dorsed” need has to be determined for
future structures for U.S. pavilions in-
stead of a strictly “Federal Govern-
ment need’” in S. 1482,

The committee’'s hearing on S. 1482
is printed in the report. Senator Ma-
THIAS used that opportunity to show
the difference between a “Federal
need” and a ‘“federally endorsed”
need. On page 22 he noted that the
fine officers guarters at the Norfolk
Naval Base were constructed as part of
the Jamestown Exposition of 1907.
This certainly is a true Federal need,
but not likely to come along often. On
the other hand, he mentions the pavil-
ion in Golden Gate Park that was left
over from the Golden Gate Exposi-
tion. I agree with Senator MATHIAS
that pavilion is beautiful, and with
that example of a ‘“federally en-
dorsed” need, as the after-use of that
building was clearly in the public’s in-
terest. If Knoxville had presented us
with a pavilion with a continuing use—
such as the one in San Francisco—per-
haps I would not have been as aroused
about this, but we were asked to build
a $12,800,000 pavilion that they are
now scrambling for someone to use
after the fair.

Mr. President, based on the above
examples, I cannot object to the term
“federally endorsed” being inserted in
our bill. That is considerable progress
from the conditions that now govern
these international expositions.

Mr. BAKER. Mr. President, I might
say that I wish the city of New Orle-
ans and the State of Louisiana well in
their efforts for a world exposition
and world fair. Being a native of Ten-
nessee, as I am and of my hometown
of Knoxville, I can attest to the ex-
traordinary effort that is required to
consummate an undertaking, but the
great satisfaction that results from a
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successful exposition, and I wish them
well.

The PRESIDING OFFICER. The
question is on agreeing to the commit-
tee amendment.

The committee amendment
agreed to.

The amendment was ordered to be
engrossed and the bill to be read a
third time.

The bill was read the third time, and
passed.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
bill was passed.

Mr. ROBERT C. BYRD. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

was

TRANSFER OF CERTAIN LAND
TO HOBOKEN, N.J.

The Senate proceeded to consider
the bill (H.R. 3620) transferring cer-
tain Federal property to the city of
Hoboken, N.J., which had been report-
ed from the Committee on Govern-
mental Affairs with amendments, as
follows:

On page 1, “transfer’”,

line 4, strike

through and including “value,”, and insert
the following: “transfer for the fair market
value as determined by the General Services
Administration under the guidelines set
forth in this Act, at a price to be negotiat-
ed,”

On page 3, after line 12, insert the follow-

g:

SEec. 2. In making its determination of fair
market value, the General Services Adminis-
tration shall recognize that the fair market
value of the property is determined by the
market in which it shall be sold, with the
city of Hoboken being the only potential
purchaser. The General Services Adminis-
tration shall make every effort to expedite
the sale and transfer of the property to the
city of Hoboken, recognizing the hardship
which would result in any undue delay in
lengthy negotiations. The General Services
Administration shall give full consideration
to the right of the Federal Government to
be compensated for the property while con-
sidering the city of Hoboken's ability to pay
for the property. Furthermore, the General
Services Administration shall give consider-
ation and recognition to whatever funds and
costs the Federal Government has invested
in the property. The General Services Ad-
ministration shall also give consideration to
the fact that the city of Hoboken has been
deprived of tax revenue from the property
since its acquisition by the United States, in
1917, but has been required, despite its loss
of tax revenue, to provide municipal services
to the property.

3(}53 page 4, line 8, strike “2.” and insert

The PRESIDING OFFICER. The
question is on agreeing to the commit-
tee amendments.

The committee amendments were
agreed to.

Mr. STEVENS. Mr. President, H.R.
3620 is a bill to transfer certain prop-
erty located in Hoboken, N.J. from the
Federal Government to the city of Ho-
boken. The transfer will be made at
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fair market value, under guidelines
specified in the bill. The bill was re-
ported out unanimously by the Gov-
ernmental Affairs Committee on June
17, 1982, and the committee report was
printed on August 11, 1982,

I also ask unanimous consent to
insert into the REcorp at this time two
letters received by Chairman RoTH on
the issue of whether a related transfer
of land from the Maritime Administra-
tion to the Department of Agriculture
shall be made for monetary consider-
ation. I want to emphasize, however,
that this intra-agency transfer of
property is not the subject matter of
the bill before us.

There being no objection, the letters
were ordered to be printed in the
REcCORD, as follows:

U.S. HoUsSE oF REPRESENTATIVES,
CoMMITTEE ON MERCHANT MARINE
AND FISHERIES,
Washington, D.C., August 16, 1982.
Hon. WiLLiam V. RoTH, Jr.,
Chairman, Committee on Governmental Af-
fairs, U.S. Senate, Washington, D.C.

Dear MR. CHAmmMAN: This letter is in
regard to H.R. 3620, a bill providing for the
sale of the Hoboken Pier Terminals. The
bill was reported out of your Committee re-
cently.

The property has been under the jurisdie-
tion of the Maritime Administration since
1917. One parcel of the property has been
occupied by the Department of Agriculture;
this parcel is not subject to sale. It was my
Committee's intent that this excluded por-
tion be transferred from the Maritime Ad-
ministration to the Department of Agricul-
ture without compensation. As I understand
it, the General Services Administration has
recently established a policy that transfers
of property between Federal agencies shall
be compensated. I thought it important that
the intent of the Committee on Merchant
Marine and Fisheries be clarified on this
point. I would hope that you concur in this
judgment and that the Department of Agri-
culture will be relieved of complying with
the new policy laid down by the General
Services Administration.

Sincerely,
WALTER B. JONES,
Chairman.

U.S. SENATE, COMMITTEE ON Gov-
ERNMENTAL AFFAIRS, SUBCOMMIT-
TEE ON ENERGY, NUCLEAR PROLIF-
ERATION AND GOVERNMENT PROC-
ESSES,
Washington, D.C., August 18, 1982,
Hon. WiLLiam V. RoTH, Jr.
Chairman, Commiitee on Governmental Af-
Jairs, U.S. Senate, Washington, D.C.

Dear Biir: I am writing you to clarify my
intentions with regard to H.R. 3620, the Ho-
boken Pier Terminals bill.

As you know, I offered an amendment to
the bill to require that the property be
transferred at the full fair market value.
The determination of full market value is to
take into consideration several factors in-
cluding the planned use of the property, as
well as Hoboken's ability to pay. Since
marking up the bill, some questions have
been raised as to whether this fair market
standard was intended to cover a portion of
the Hoboken Piers property that is to be
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transferred from one federal agency to an-
other,

The portion of the property I am refer-
ring to has been under the jurisdiction of
the Maritime Administration since 1917. It
has been occupied by the Department of Ag-
riculture. This parcel is not part of the sale
to the city of Hoboken.

I fully support the President's policy, as
explained in the 1982 budget message, of re-
quiring full fair market value payment by
federal agencies when transferring excess
property from one agency to another. It is
my intention that for any portion of the
Hoboken Piers property which is trans-
ferred from one agency to another, the re-
ceiving agency pay full fair market value.
Also, any such transfer should be reviewed
and approved by the Pederal Property
Review Board. Any exceptions to this policy
should come only if approved by the Feder-
al Property Review Board.

Thank you for your cooperation on this
matter.

Warm personal regards,
CHARLES H. PERCY,
Chairman.

Mr. BRADLEY. Mr. President, the
measure which the Senate is now con-
sidering is one of utmost importance
to the people of New Jersey. Very
briefly, this legislation which I am
pleased to sponsor authorized the sale
of approximately 50 acres of Federal
property to the city of Hoboken, N.J.
With the anticipated sale of the prop-
erty, the city of Hoboken will be able
to turn blighted land and burned-down
piers into economically productive

property.

This extraordinary legislation is nec-
essary to dispose of the property be-
cause the legal and leasing arrange-

ments which now govern the property
prevent its economic development and
prevent any transfer under normal ad-
ministrative means. This legislation,
H.R. 3620, sponsored in the House of
Representatives by Congressman
FraNnk Guarini, will provide for the
expedited sale of the property to the
city of Hoboken.

I am particularly pleased that this
legislation provides for the sale of the
property in a manner which is fair to
all parties involved—the people of New
Jersey, the city of Hoboken, and the
Federal Government. The General
Services Administration is specifically
directed to consider the enormous
burden which Federal ownership of
the property has placed on Hoboken
for over 50 years and must make every
effort to expedite the transfer of the
property to relieve Hoboken of this
hardship without undue delay.

Mr. President, the passage of this
legislation represents an important
first step in our effort to rebuild our
urban waterfronts. I thank the mem-
bers of the Governmental Affairs
Committee for their assistance in
bringing this legislation before the
Senate. I hope that this measure will
soon become law so that we may begin
to rebuild Hoboken’s waterfront with-
out delay.
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The amendments were ordered to be
engrossed and the bill to be read a
third time.

The bill was read third time, and
passed.

Mr. BAKER. Mr. President, I move
to reconsider the vote by which the
bill was passed.

Mr. ROBERT C. BYRD. I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

ORDER OF BUSINESS

Mr. BAKER. Mr. President, I thank
the minority leader for his coopera-
tion on this extensive list of items to
be dealt with by unanimous consent.

Now, Mr. President, I see my fondest
wish has been realized. There is a mes-
senger from the House of Representa-
tives at the door seeking admission,
and I yield for that purpose.

TAX EQUITY AND FISCAL RESPONSIBILITY ACT OF
1982—CONFERENCE REPORT

Mr. BAKER. Mr. President, as I in-
dicated earlier in my remarks during
morning business, it is my hope that
the Senate will proceed now to the
consideration of this item of this im-
portant conference report which has
just been adopted by a substantial
margin in the other body.

I am prepared now, Mr. President, to
ask the Chair to lay before the Senate
and I do ask unanimous consent that
the Chair lay before the Senate, the
conference report on H.R. 4961.

Mr. ROBERT C. BYRD. Mr. Presi-
dent——

The PRESIDING OFFICER. The
clerk will report.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, reserving the right to object——

The PRESIDING OFFICER. Is
there a reservation there?

Mr. ROBERT C. BYRD. I beg the
Chair’s pardon?

The PRESIDING OFFICER. Is
there a reservation?

Mr. ROBERT C. BYRD. I beg the
Chair’s pardon?

The PRESIDING OFFICER. Did
the minority leader reserve the right
to object?

Mr. ROBERT C, BYRD. Yes, mo-
mentarily.

Mr. President, I personally have no
objection, but I am reserving the right
to object in order to protect my col-
leagues on this side who may or may
not wish to object. For the moment I
continue my reservation.

Mr. LONG. Mr. President, reserving
the right to object, I just do not be-
lieve that for the Senate to vote on
this conference report that anybody
ought to have any commitment, any-
body ought to receive a commitment,
and, therefore, I object, and I will con-
tinue to object as long as the condition
of bringing this conference report up
here is that somebody has to make
some agreement with somebody to do
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anything. This is something we are all
entitled to vote on regardless of how
we want to vote, and I just object to
doing business that way.

One hundred Senators are entitled
to vote on the conference report how-
ever they want to vote, and I do not
think as a condition of voting on that
we have to agree to do anything for
anybody, and I therefore object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. BAKER. Mr. President, Sena-
tors should pay attention because I
really want to ask the Senate to act on
this request, if it will. I ask unanimous
consent that the Senate now proceed
to the consideration of the conference
report on H.R. 4961.

The PRESIDING OFFICER. Is
there objection?

Mr. METZENBAUM. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

’}"he bill clerk proceeded to call the
roll.

Mr. BAKER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BAKER. Mr. President, 1 with-
draw my request for the time being.
We are still in morning business and I
believe one or two Senators are seek-
ing recognition.

THE SOVIET DAY OF SHAME

Mr. ZORINSKY. Mr. President, Sat-
urday, August 21, marks the 14th an-
niversary of the brutal Soviet-led 1968
invasion and occupation of Czechoslo-
vakia. With martial law continuing in
Poland and the “Forgotten War" drag-
ging on in Afghanistan, it is more im-
portant than ever that we pause now
to remember this infamous Soviet Day
of Shame and the plight of yet an-
other country suffering under Com-
munist tyranny.

The occupation of Czechoslovakia
foreshadowed in many ways last year’s
equally brutal Polish crackdown. Both
brought to an end brave experiments
in independence behind the Iron Cur-
tain. And both proved once again that
Soviet communism is incompatible
with the traditional concepts of free-
dom and democracy.

In Czechoslovakia, the Soviets,
threatened with a breath of freedom,
had no choice but to erush the peo-
ple’s attempt to fashion institutions of
government free of external influence.
But, despite a Soviet occupation that
continues to this day, many coura-
geous Czechoslovak citizens continue
to call out for a restoration or freedom
and human rights in their country.

In particular, the charter 77 group
continues to grow and urge adherence
to the Helsinki agreement. It flour-
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ishes despite severe oppression that
takes the form of harassment, arrest
and imprisonment by the puppet
regime in Prague.

These people deserve our admira-
tion, our support and, most of all, or
gratitude for constantly reminding us
that we cannot turn our backs on
Soviet aggression. Nor can be ignore
flagrant violations of human rights
and the denial of freedom of an entire
nation.

The struggle of the Czechoslovak
people reminds us of our own good for-
tune to be citizens of the United
States and of our responsibilities and
obligations to the 1 billion people now
living under Communist enslavement.
Let us join with these brave patriots in
their own solemn acknowledgment of
the Soviet Day of Shame and reaffirm
our commitment to men and women
everywhere who yearn for freedom
and democracy.

ACID PRECIPITATION
TESTIMONY

Mr. ROBERT C. BYRD. Mr. Presi-
dent, today I testified before the Com-
mittee on Energy and Natural Re-
sources. The committee was holding
hearings on the acid precipitation con-
trol proposal which was recently
adopted by the Committee on Envi-
ronment and Public Works during
their markup of the Clean Air Act. I
have been very concerned with this
issue for some time, especially since
the proposal, if passed, will have a dev-
astating impact on an important seg-
ment of the West Virginia coal indus-
try, as well as on the economy of my
State.

Since this issue is of interest to
many of my colleagues from the Appa-
lachian and Midwestern States, I ask
unanimous consent that my testimony
be inserted in the RECORD.

There being no objection, the testi-
mony was ordered to be printed in the
RECORD, as follows:

Acip PRECIPITATION TESTIMONY BEFORE THE
SENATE ENERGY AND NATURAL RESOURCES
COMMITTEE
Senator RoserT C. BYrp. Mr. Chairman,

let me first take this opportunity to thank

you for providing this occasion to express
my views on a difficult issue. As you know,
the issue of acid precipitation has been of
concern to me for some time now. On Janu-
ary 28, 1982 I introduced S. 2027, the Acid

Precipitation Accelerated Review and Re-

porting Act. This legislation, which is identi-

cal to Title IV of S. 2266, my bill to amend
the Clean Air Act, is an alternative to the
proposal which was recently adopted by the

Committee on Environment and Public

Works. The Committee’s proposal would re-

quire expensive reductions in SO, emissions

to achieve an arbitrary reduction target.

More recently, I have written letters to the

Chairman of the Committee on Environ-

ment and Public Works and to you, Mr.

Chairman, to express my deep concerns.

Mr. Chairman, the new acid precipitation
control program recently adopted by the
Committee on Environment and Public
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Works as a part of the Committee’s revision
of the Clean Air Act is considered by some
to represent a compromise. I cannot agree.

The proposal adopted by the Committee
requires an 8 million ton emissions reduc-
tion. However, it also requires that any new
sources be offset by equal reductions from
existing sources. As a consequence, the esti-
mated total reduction is not 8 million tons,
but 12 million tons when one includes the
estimated 4 million tons of reductions re-
quired to offset emissions from new sources.

In addition, the proposal places a cap on
nitrogen oxide emissions. This provision
would, in effect, prohibit coal conversions
altogether, and it is conceivable that facili-
ties which have converted from oil to coal
may have to convert back to oil in order to
comply with the cap. This is guite obviously
contrary to the bipartisan policy which the
Congress has endorsed calling for greater
use of coal to meet our energy needs.

Mr. Chairman, I am deeply concerned by
the proposal. It implicitly assigns the blame
for acid precipitation in the Northeast on
the Midwestern and Appalachian states. In
my view, this approach is based upon incom-
plete scientific information and a limited
understanding of the implications for the
use of coal. Indeed, such an approach does a
disservice to the complexity of the issue by
over-simplifying the scientific evidence and
virtually ignoring the severe economic and
social impacts on the Midwest and Appa-
lachian regions.

I am particularly concerned with the dis-
ruptive impact of the Committee’s proposal
on the pattern of traditional markets for
coal. Midwestern and Northern Appalachian
coal markets could be devastated as high
sulfur coal from these regions lose their
markets to low sulfur coals from the West-
ern coal states. Obviously, this would entail
the loss of thousands of jobs in the mining
industry in states such as West Virginia. In
West Virginia it is estimated that the acid
precipitation control program being pro-
posed will put about 15,000 miners out of
work, and could entail a direct loss of about
$380 million to the West Virginia economy.

As these figures suggest, the proposed new
control program would place inequitable
burdens upon some of the states in the 31
state control region defined by the Commit-
tee's proposal,

In fact, under the proposal adopted by the
Committee on Environment, eight states—
Illinois, Indiana, Kentucky, Ohio, Pennsyl-
vania, Missouri, Tennessee and West Virgin-
ia—would bear 78 percent of the required 8
million ton reduction. This means that the
costs of the program would be borne largely
by the residents of these states. In contrast,
the Northeastern states, where acid precipi-
tation is perceived to be most in evidence,
eight states—New England plus New York
and New Jersey—would bear less than 2 per-
cent of the reduction requirement. Thus,
the responsibility, and the costs, for achiev-
ing the reduction target will be borne by
those living outside the Northeastern states.

Mr. Chairman, let me say that while acid
precipitation appears to have some environ-
mental consequences over a long period of
time, there is also little doubt that the Com-
mittee proposal will have major economic
consequences which will be manifest in the
near term. Yet I fear that these conse-
quences were only superficially explored
and may have received only passing consid-
eration.

Mr. Chairman, with your indulgence, let
me go into a bit more detail with regard to
the points I have just raised.
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The proposal adopted by the Committee
on Environment is based upon an oversim-
plification of the diversity of scientific opin-
ion regarding a complex phenomenon.
Based upon the testimony received in the
Senate and other evidence, it is clear that
there are areas of agreement within the sci-
entific community about the origins, causes
and effects of acid precipitation. However, it
is very important to point out that there are
also areas of disagreement and uncertainty
on key issues. Indeed, there is insufficient
scientific data in many of these areas so
that drawing firm conclusions is impossible.

For example, the Interagency Task Force
on Acid Precipitation, which was directed to
conduct a scientific research program on
acid precipitation, has pointed out that
there is considerable controversy regarding
the data presented as evidence of changes in
precipitation acidity. The Task Force has
pointed out that the acidity of precipitation
has only been measured consistently for a
long period of time in one place in North
America—the Hubbard Brook Experimental
Forest in New Hampshire. According to the
Task Force, there is no marked trend in PH
evident in that record. In other words, be-
cause of the general lack of consistent moni-
toring, trends in acid deposition in North
America are only poorly defined.

Indeed, a recent report by the U.S. Geo-
logical Survey in New York has concluded
that sulfate concentration in New York has
actually decreased an average of 1 to 4 per-
cent per year. The report notes that this de-
crease in sulfate concentration is similar to
that observed for precipitation in New York
and “may, therefore, reflect a decrease in
sulfate from atmospheric deposition.” This,
then, suggests that acid precipitation may
be decreasing in New York, despite the in-
creased use of coal in the Midwest and else-
where, over the past several years.

The Committee's proposal is based upon
the assumption that SO2 emissions from
coal-fired powerplants in the Midwest are
transported long distances, transformed
into acid precipitation, and deposited in
New York and New England. In other
words, the Committee’s proposal is based
upon the principle of "what goes up must
come down.” The issue of long range trans-
port of pollutants is one of the crucial ques-
tions. Although this issue is becoming better
understood, the Interagency Task Force has
pointed out that it is still not possible, based
upon the scientific evidence, “to determine
the extent to which any specific source or
collection of sources, of SO2 in one region
leads to acid deposition in another region.”
In mid-November 1981, a panel of distin-
guished scientists testified before the House
Committee on Natural Resources, Agricul-
ture Research and Environment. During
their testimony on the status of acid pre-
cipitation resarch, the panel testified that
on the basis of available scientific evidence,
it is not feasible to identify the contribution
of individual sources to an area affected by
acid deposition. Furthermore, “while the re-
lationship between sulfur emissions and
total sulfur deposition is linear on a global
scale, that is, what goes up must come down,
one may not be able to predict what comes
down regionally.” Consequently, these sci-
entists concluded, for a given reduction in
emissions, “it is difficult to predict a reduc-
tion in deposition or acidification.”

In January of 1982, the U.S. Department
of Energy convened a workshop of scientists
to examine the “source-receptor” relation-
ship in acid precipitation. The technical
panel concluded that “significant policy
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guidance” is precluded by the current state
of scientific knowledge regarding this rela-
tionship. As the GAO recently reported,
“scientists studying these processes general-
ly indicate that, while it appears clear that
acid deposition comes from oxide emissions,
the proper course of action to take is not
yet clear, because we lack the necessary un-
derstanding of how the sequence of events
operates.”

Mr. Chairman, these considerations indi-
cate to me that there is considerable diversi-
ty of opinion and uncertainty in the scien-
tific community on the issue of acid precipi-
tation. At this time it does not seem prudent
to design a massive new regulatory program
which, in light of the state of scientific
knowledge, would be of dubious effective-
ness,

The second point on which I would like to
elaborate is that the Committee’s proposal
will disrupt the traditional coal market pat-
tern in the United States, to the detriment
of the Northern Appalachian and Midwest-
ern coalfields. For example, recent projec-
tions developed under the auspices of the
Office of Technology Assessent indicate
that an acid precipitation control program,
such as the one being proposed, would cause
a redistribution of coal production among
the coal producing regions of the nation.
The effect of the proposal would be to in-
crease the demand for low sulfur coal, while
drastically diminishing (if not eliminating)
the marketability of the nation’s medium
and high sulfur coal reserves. As a conse-
quence, there would be shifts in production
between high sulfur coal producing areas to
low sulfur areas. Indeed, when compared to
the projected levels of production for 1990
which would be expected if there were no
new regulatory programs, it is estimated by
OTA and others that the shift in production
would be largely from the eastern coalfields
to the western coalfields, especially Colora-
do.

Although there could be some increase
within regions of some eastern states,
Northern Appalachia and the Midwestern
coal production would suffer production
losses. The Edison Electric Institute has es-
timated that in 1990 Northern Appalachian
coal production would be about 45 million
tons less than it would have been under cur-
rent law. In the Midwest, coal production is
estimated to be 51 million tons less. Thus,
these two regions of the nation would be
producing 96 million tons less than they
would have under current law. Northern
West Virginia would be producing about 9
million tons less; Ohio would be producing
27 million tons less; and Illinois could be
producing 38 million tons less. In other
words, the coal industries in these states
would be the big losers.

To put this into perspective, it has been
estimated that coal production in Northern
Appalachia and Midwestern coalfields would
be about 329 million tons in 1985 under cur-
rent law. However, if there were no SO2 re-
strictions—i.e, absent current law—produe-
tion would have been about 423 million
tons. Thus, the imposition of the current
clean air standards for SO2 has meant a
production displacement of 94 million tons.

Now recall that the Committee’s proposal
would mean a production displacement of 96
million tons. What this suggests to me is
that the coal industry in Northern Apala-
chia and the Midwest will have to sacrifice
another 96 million tons in 1890 with little
assurance that it will contribute to cleaner

air anywhere.
If these estimates are accurate, it will
mean that employment will continue to be
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restricted in an industry that has already
been hit hard by the current recession. In
fact, the United Mine Workers has estimat-
ed that the imposition of an acid precipita-
tion control program as severe as the cur-
rent proposal could result in the loss of as
many as 89,000 jobs in the coal industry. It
would entail direct economic losses as high
as $6.6 billion. It is important to point out
that these losses would be suffered only by
the Northern Appalachian and Midwestern
coalfields.

Mr. Chairman, I am deeply concerned
that the effect of the Committee's proposal
will be to single out the Northern Appalach-
ian and Midwestern states for additional
economic hardship.

In order to appreciate the significance of
the proposed acid precipitation control pro-
gram for ordinary people living in the Mid-
west, we need to consider the impacts on
consumer electric utility rates. In a recent
analysis, ICF has estimated the change in
electric utility rates that would be required
in 1990 in order for utilities to recover cap-
ital costs associated with an acid precipita-
tion control program. According to that
analysis, several states in the Midwest had
utility rate increases of over 10 percent.
These same states are also currently facing
high unemployment rates. In my own state
of West Virginia, where unemployment is
about 10.9 percent, the first-year electric
rate increase would be about 6.3 percent. In
Ohio, where unemployment is about 11 per-
cent, electric utility customers would see
their rates increase by 19.2 percent in 1990.
Indiana, where unemployment is about 11.4
percent, would see electric rate increases in
1990 of 14.3 percent. Kentucky, where un-
employment is about 9.8 percent, would see
electric rate increases of 10.9 percent. In
other words, Mr. Chairman, people in those
states who have already been hit hard by
the economic recession can also look for-
ward to the prospects of significantly higher
electric rates.

I would point out that these estimates of
electric rate increases are probably under-
stated, because they are based upon an ICF
computer model which assumes that electric
utilities will adopt a “least-cost” optimum
compliance strategy. For a variety of rea-
sons, this assumption has little or no
grounding in the real world.

Mr. Chairman, there is one final point I
wish to make, which has not been discussed
by anyone, There has been no consideration
given to the impact of the Committee’s pro-
posal on the export market for American
steam coal. It has been estimated that,
under normal market conditions, low sulfur
steam coal commands a market premium of
30 percent over the price of high sulfur coal.
That is, low sulfur coal is about $11 more
expensive than high sulfur coal. An acid
precipitation control program would en-
hance the demand for low sulfur coals
which, in turn, would then command a
market premium of an additional 30 per-
cent, about $12 per ton. This could impair
the competitive position of American steam
coal in the world market. American steam
coal already commands a price of about $4
per ton above the world price. With the
prospects of significantly higher prices for
U.S. coal, we might find potential customers
in Europe and the Pacific Rim nations look-
ing elsewhere for their coal supplies.

If this were to occur, the significant po-
tential benefits to the American economy
would be lost. In 1980 the value of all U.S.
coal exports was $4.5 billion. It is estimated
that by 1980 U.S. coal exports could have a
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value of $6 billion. These estimates, howev-
er, do not take into account the impact on
demand of significantly higher U.S. steam
coal prices as the result of an acid precipita-
tion control program.

In closing, Mr. Chairman, let me say that
1 have been trying to point out the extent to
which this issue represents a conflict be-
tween the nation's environmental goals, and
our energy and economic goals. In the past
we have been able to achieve a delicate bal-
ance between the need for maintaining and
improving environmental quality and the
need for increased energy supplies and eco-
nomic growth. Public opinion polls consist-
ently show that Americans overwhelmingly
support protection of the environment.
However, those same polls also show that
Americans are just as concerned with such
issues as jobs, inflation, energy, defense and
tax burdens. I think the Senate can draw
one conclusion from such data: We must
recognize that environmental goals cannot
be pursued in isolation from other goals. I
hope that we can take that message to
heart.

In light of these considerations, I am
firmly convinced that my bill, S. 2027, repre-
sents the basis of a reasonable, balanced ap-
proach to the issue.

My bill requires the federal Acid Precipi-
tation Task Force, established in Title VII
of the Energy Security Act of 1980 (P.L. 96-
294), to complete its study of the causes and
effects of acid precipitation by June 30,
1985. That date is five years sooner than
provided for in the Energy Security Act.

The federal government should have
sound scientific information available to it
on the complex relationships between sul-
phur and nitrogen-based emissions and acid
precipitation before it attempts massive reg-
ulatory action. The federal study, acceler-
ated by my bill to complete its work and
submit a final report by June 30, 1985, will
help provide the information required for a
responsible approach to this problem.

I therefore hope that the members of the
Committee will give careful consideration to
my proposal.

Mr. BAKER. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BAKER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

TAX EQUITY AND FISCAL RE-
SPONSIBILITY ACT OF 1982—
CONFERENCE REPORT

Mr. BAKER. Mr. President, with the
full knowledge that someone will per-
haps reserve the right to object, I
renew my request to proceed to the
consideration of the conference
report.

The PRESIDING OFFICER. Is
there objection?

Mr. EAST. Reserving the right to
object, I did not hear the request.

Mr. BAKER. Mr. President, we pro-
vided for the transaction of routine
morning business until 7 p.m. I made a
request that we proceed immediately
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to the consideration of the conference
report on the tax bill. There were sev-
eral reservations of objections to that.
The absence of a quorum was suggest-
ed, which ran until just now, until it
was called off. I called it off, which I
suppose closes morning business, and
renewed my request.

So the request now pending before
the Senate is a unanimous-consent re-
quest that the Senate proceed to the
consideration of the conference
report.

The PRESIDING OFFICER. Is
there objection?

Mr. EAST. Reserving the right to
object. I would like to inquire of the
majority leader, had he considered the
possibility of laying this over until to-
morrow. The hour has gotten so late.
We might dispose of it on tomorrow. I
wondered if he had considered that
option in view of the fact that the
House has just adopted the conference
report. The opportunity for us to re-
flect upon it at all has been greatly re-
duced. I inquire if the majority leader
has considered that possibility.

Mr. BAKER. I do understand the
concern of the Senator. It is now past
7 o'clock in the evening. Occasionally,
things come along in the Senate which
require our immediate attention. This
bill is one of them. This conference
report is so important in terms not
only of its economic impact but also in
terms of the overall economic policy of
Government that we should move
promptly. It is a privileged matter. It
is a conference report of the most priv-
ileged sort under the Budget Act. The
House has just acted upon it.

There is an adjournment resolution
at the desk. Not that that should de-
termine our course of action, but there
is an adjournment resolution at the
desk which provides for the House and
the Senate to go out tomorrow or Sat-
urday.

I would hope two things would
happen. I would hope, first, that there
not be an objection to my request that
we proceed immediately to the consid-
eration of the conference report so
that it may be laid before the Senate.

I must say in all candor, however,
that if and when that is done, my
second request would be that the stat-
utory time for debate on the confer-
ence report be reduced from 10 hours
to either 1 or 2 hours. I would think 2
hours would be adequate, and I would
hope for 1 hour equally divided; 2
hours would be reasonable, I think,
under most circumstances.

The act, as the Senator knows, pro-
vides for 10 hours of debate. Begin-
ning at 7 o’clock and given the inter-
ruptions that might occur, we could
run all night, if we take advantage of
the full 10 hours. I very much do not
want to do that. I think the Members
are tired and it would seldom serve a
good purpose. That is our realistic al-
ternative.
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We still have the conference report
on the supplemental appropriation bill
to deal with. It is my intention to ask
the Senate to turn to the consider-
ation of that item early in the morn-
ing.

My somewhat long-winded answer to
my good friend from North Carolina is
that I have considered that and I must
say reluctantly I do not feel it is feasi-
ble to postpone it until tomorrow.
That is why I make the request.

Mr. EAST. I thank the majority
leader. I will accede to the request. I
will not object to it. I saw some advan-
tages first in considering this on to-
morrow.

I would like to make a parliamentary
inquiry, if I might.

The PRESIDING OFFICER (Mr.
Boscawitz). The Senator will state it.

Mr. EAST. The majority leader re-
ferred to the fact that we are operat-
ing under the Budget Act in disposing
of this matter. Is the majority leader
correct on that point?

The PRESIDING OFFICER. This is
the tax reconciliation conference
report which comes under the act,
that is correct.

Mr. BAKER. Mr. President, I thank
the Senator for indicating he will not
object. I say parenthetically that I did
not move the consideration of this
measure, which would have been the
normal procedure under the Senate
rules, because 1 wanted to make sure
that Senators had an opportunity to
object. But under the act I can also do
that. Indeed, I believe I am correct in
saying that a motion to proceed to the
consideration of the conference
report, even notwithstanding the
other provisions, such as the report
time or even to reduce the time for
debate, would be a mnondebatable
motion at this time.

I would hope we could arrange this
amicably and by unanimous consent.

I am grateful to the Senator for indi-
cating that he will not object.

Mr. ROBERT C. BYRD. Will the
Senator yield?

Mr. BAKER. 1 yield.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I hope that the Senate will get
on with its business.

Mr. STENNIS. Mr. President, may
we have order?

The PRESIDING OFFICER. The
Senate will be in order.

Mr. ROBERT C. BYRD. I would
hope that the majority leader would
press for action tonight. I would also
hope that action can be completed
within an hour or two. We have not
been unaccustomed to staying on
Thursday nights. The majority leader
made that clear at the beginning of
the year. I would not like to see an ob-
jection, because, under the provisions
of the Budget Act, he could move and
he would have a majority of the votes.
He would have my vote.
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There is no point in waiting until to-
morrow. I simply want to say I hope
the majority leader will press forward.

As to shortening the time, 1 hour or
2 hours, I think, would be sufficient,
but maybe my colleagues on this side
of the aisle would want more time.
That question can be resolved once
the matter is before us.

Mr. BAKER. Mr. President, I thank
the Senator. I understand his situa-
tion. He has indicaied to me privately
and off the floor that he intends to
vote against the conference report. I
understand that. But I am especially
grateful for his statement that he will
support my motion, if necessary, to go
forward with consideration of this con-
ference report.

Mr. MATTINGLY. Will the majority
leader yield?

Mr. BAKER. Yes, Mr. President, I
yield.

Mr. MATTINGLY. I just want to
make the point that there is not one
undecided vote in this Chamber, so I
do not see there is any time needed for
debate.

I yield to the Senator from Kansas.

The PRESIDING OFFICER. The
clerk will state the conference report.

The legislative clerk read as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
4961) to make miscellaneous changes in the
tax laws, having met, after full and free con-
ference, have agreed to recommend and do
recommend to their respective Houses this
report, signed by a majority of the confer-
ees.

The PRESIDING OFFICER. With-
out objection, the Senate will proceed
to the consideration of the conference
report.

(The conference report is printed in
the House proceedings of the RECORD
of Aug. 17, 1982, pt. I1.)

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I yield my time to the distin-
guished Senator from Louisiana.

Mr. BAKER. If the Senator from
Louisiana will yield to me, I had hoped
to make a request at this time to move
to reduce the time for debate on this
measure.

Mr. LONG. I do not have the floor.

Mr. BAKER. I ask unanimous con-
sent that the time for debate on this
measure be reduced to 1 hour.

Mr. EAST. I object.

Mr. LEVIN. Reserving the right to
object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. BAKER. Mr. President, I ask
unanimous consent that the time for
debate on this measure be reduced to 2
hours equally divided.

Mr. EAST. I object, Mr. President. I
shall be happy to explain my position.
I am willing to move along with this in
an expeditious manner, no question
about that, but I would like to reserve
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the right to object now on specific
time limits.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. BAKER. Mr. President, I really
hope that we can arrive at a time that
Members will be happy with. I make
one more request.

I ask unanimous consent that the
time for debate on this matter be lim-
ited to 3 hours equally divided.

The PRESIDING OFFICER. Is
there objection?

Mr. EAST. 1 would like to object,
Mr. President, again. I do not antici-
pate any long delay here, but I would
simply like to leave open the possibili-
ty of —

Mr. GOLDWATER. Will the Sena-
tor yield for a suggestion?

Mr. BAKER. Yes; I yield.

Mr. GOLDWATER. I suggest we go
the full 10 hours.

Mr. BAKER. Mr. President, if I did
not know my friend so very well, I
would take that seriously.

Mr. METZENBAUM. Will the Sena-
tor yield?

Mr. BAKER. I yield to the Senator
from Ohio.

Mr. METZENBAUM. Is it not the
fact that, by majority vote, the majori-
ty leader can obtain a reduction in the
number of hours? Are those not the
rules?

Mr. BAKER. Mr. President, I believe
that is correct.

The PRESIDING OFFICER. The
Senator is correct.

Mr. BAKER. On a nondebatable
motion, that time can be set at any
time under 10 hours.

Mr. METZENBAUM. I thank the
Senator.

Mr. BAKER. Mr. President, I am re-
luctant to do that. Before I do that, a
parliamentary inquiry: Am I not cor-
rect that that motion can be made at
any time during the pendency of the
measure?

The PRESIDING OFFICER. The
majority leader is correct.

Mr. BAEKER. Before I make that
motion, I would like to pursue the
matter a little. I suggest that the man-
agers go forward with the debate. The
Senators should know that before 8
o'clock, I intend to renew my motion
and try to establish a lesser time for
debate.

Mr. ROBERT C. BYRD. Will the
Senator yield?

Mr. BAKER. Yes, Mr. President.

Mr. ROBERT C. BYRD. Am I not
correct in saying that any other Sena-
tor can make the same motion?

Mr. BAKER. Yes; indeed, Mr. Presi-
dent, any other Senator can make that
motion.

Mr. ROBERT C. BYRD. May I say
that while the majority leader has
made such a promise, I do not make
such a promise. I am not committed by
such promise.

Mr. BAKER. I understand fully, Mr.
President. There are cases when I
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would think of that as a usurpation of
leadership right, but in this case I do
not.

For the time being, Mr. President,
why do we not proceed with the
debate and I shall confer with my
friends.

Mr. EAST. A parliamentary inquiry,
Mr. President.

The PRESIDING OFFICER. Who
yields time?

Mr. DOLE. I am happy to yield to
the Senator from North Carolina.

The PRESIDING OFFICER. The
Senator will state his parliamentary
inquiry.

Mr. EAST. Am I correct now that
the conference committee report is
before the Chamber?

The PRESIDING OFFICER. The
Senator is correct.

Mr. EAST. Mr. President, I would
like to make a point of order regarding
the conference report.

The PRESIDING OFFICER. Will
the Senator turn on his speaker?

Mr. EAST. I have it on. I think it
had gotten turned off up there. I do
not know.

If I may state my point of order:

Mr. President, I make the point of
order that under the provisions of rule
XXVIII, paragraphs 2 and 3, the con-
ference report is out of order in that it
contains material which is not a ger-
mane modification of subjects in dis-
agreement, to wit: That the report
contains a provision requiring a new
set of information reporting require-
ments for certain businesses, and a tip
allocation requirement.

I state in explanation of the point of
order that the Senate struck out a
similar provision from the Senate com-
mittee amendment to H.R. 4961, and
that no such provision was contained
in either the Senate-passed or original
House-passed versions of the bill. Al-
though the Senate-passed bill con-
tained a provision dealing with the de-
duectibility of business expenses in-
curred for meals and beverages, that
provision dealt only with the issue of
deductibility of business expenses. The
provision included by the committee
on conference deals with the alloca-
tion and reporting of income which in
no way can be considered a modifica-
tion of a provision dealing with deduc-
tions.

I further state in explanation of the
point of order that the provision relat-
ing to the deductibility of business ex-
penses appears under the heading,
“Reduction in Certain Deductions and
Credits,” in the Senate-passed version
of H.R. 4961. The provision on tip re-
porting and tip allocation contained in
the report of the Committee on Fi-
nance on H.R. 4961 appeared under
the heading, “Provision Designed To
Improve Taxpayer Compliance.” Like-
wise, these matters appeared in sepa-

rate titles. The tip provision appeared
in the Senate committee amendment
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in title III, It is thus clear that the
committee on conference did not con-
fine itself to modifying a matter in dis-
agreement. Rather, it inserted new
matter that had been approved at no
time by either the Senate or the
House.

I accordingly state that under the
provisions of rule XXVIII, paragraph
2, the conference report is out of order
and must be rejected in its entirety,
since the House of Representatives
has already acted thereon.

Mr. DOLE. Mr. President.

The PRESIDING OFFICER. The
conferees went to conference with a
complete substitute, which gives them
the maximum latitude allowable to
conferees. The standard is that matter
entirely irrelevant to the subject
matter is not in order. That standard
has not been breached. The point of
order is not well taken.

The Senator from Kansas.

Mr. EAST. Mr. President.

The PRESIDING OFFICER. The
Senator from Kansas has the floor.

Mr. DOLE. I am happy to yield.

Mr. EAST. I would like to appeal
from the ruling of the Chair and I ask
for the yeas and nays.

The PRESIDING OFFICER. Is
there a sufficient second? There is a
sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. On an
appeal, there is 1 hour of debate
equally divided.

Mr. BAKER. Mr. President, who has
control of the time on the appeal?

The PRESIDING OFFICER. The
Senator from North Carolina and the
Senator from Kansas or their desig-
nees.

Mr. BAKER. Will the Senator from
Kansas yield to me?

Mr. DOLE. I am happy to yield.

Mr. BAKER. Mr. President, I hope
we will not take an hour to debate the
appeal from the ruling of the Chair.
Would the Senator from North Caroli-
na be willing to reduce the time?

Mr. EAST. I should be happy to
reduce the time to 15 minutes to a
side.

Mr. BAKER. Mr. President, I ask
unanimous consent that the time for
debate on this appeal be 30 minutes
equally divided.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Who yields time?

Mr. EAST addressed the Chair.

The PRESIDING OFFICER. The
Senator from North Carolina.

Mr. EAST. Mr. President, my pur-
pose in raising this matter is that I
think it goes to the question of the in-
tegrity of the legislative process; that
in any dimension of the legislative
process we ought to maintain, as well
as we can—granted, reasonable minds
will differ sometimes over whether we
are moving the right way—the integri-
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ty of the legislative process. We do
know that under rule XXVIII, as I
have indicated, paragraphs 2 and 3—
Mr. President, may we have order in
the Chamber?

The PRESIDING OFFICER. The
Senator will repeat his request.

Mr. EAST. I am requesting that we
might have order in the Chamber.

Mr. DOLE. Mr. President, may we
have order?

The PRESIDING OFFICER. The
Senate will be in order.

The Senator will continue.

Mr. EAST. Mr. President, my appeal
again is offered in the spirit of trying
to maintain the integrity of the legis-
lative process and is not offered in the
spirit of being dilatory or offered in
the spirit of simply trying to slow
down the final process of consider-
ation of this matter, but we did deal
with this matter in the Senate. We
had made our position clear on it. The
House never did act upon the matter. I
submit that under rule XXVIII, para-
graphs 2 and 3, where we are required
to have a germaneness of subject
matter and that modifications must
meet that germaneness of subject
matter requirement, this in fact does
not do that. Or to put it another way,
if you ecan tie these two matters to-
gether under some notion that they
are both done under the roof of a res-
taurant, then I would submit that rule
XXVIII has no vitality at all in terms
of germaneness.

We had clearly and expressly in this
Chamber rejected the idea on this
matter of tip reporting, the feeling
being this was an undue burden upon
restaurants, restaurant owners, restau-
rant operations. It was simply placing
an additional burden of paperwork
and Government regulation and con-
trol upon them, and whatever relative
benefit might come out of it was more
than offset by the inconvenience
placed upon them. We had specifically
rejected that out of hand.

In the conference committee that
was altered, and in lieu of it we now
have this question of the deductibility
of business expenses, the three-marti-
ni lunch problem. That was put in
here on the floor. Then the matter
went over to the conference commit-
tee, and they in fact then made the
change back the other way. Thus, we
are in the very strange position where
neither Chamber ever agreed to the
tip provision prior to conference, and
in fact the Senate had expressly re-
jected it.

When the conference makes that
modification, I submit it runs up
against a very clear statement in rule
XXVIII, paragraphs 2 and 3, regard-
ing germaneness of subject matter,
making a substitution, an alteration,
an interchange, exchange, or whatever
label you wish to put on it, of matters
that are not germane and hence runs
afoul of this rule.
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It might appear to be a small matter,
but again it is a matter of the integrity
of the rulemaking process. It is a
matter of the integrity of the rules of
our own Chamber. More particularly, I
do think, since we had expressly re-
Jjected this in our own Chamber, we do
owe a certain degree of responsibility
to see the matter through, and that
includes then honoring the require-
ment of subject matter germaneness
under rule XXVIII, paragraphs 2 and
3

My point is—and I do not wish to
delay this unduly and I will not—that
if this is germane as a subject matter
requirement under rule XXVIII, para-
graphs 2 and 3, I submit that this rule
then has no substance at all and in
effect the conference committee now
and henceforth would be under no
real genuine germaneness requirement
as regards subject matter.

As I had previously indicated, Mr.
President, these provisions are in sepa-
rate titles in the bill. They deal with
very dissimilar matters. The only
thing they have in common is restau-
rants. I submit that certainly could
not be the subject matter requirement
of germaneness in the rule. That could
not certainly have been the intent of
the rule. If so, the rule has no sub-
stance to it at all. You have merely
the form of a rule with no substance
to it, and hence I feel it does great vio-
lence to the integrity of the legislative
process.

One of these provisions is taxpayers’
compliance, the other is in a revenue
measure, and so whether you look at it
in terms of the physical location in the
bill or whether you simply look at it in
terms of comparing the subject mat-
ters in question, I do not see how one
comes out having met this germane-
ness requirement.

I would certainly appreciate having
this matter explained to me by some-
one, as to how it does in fact meet this
requirement and why they think I am
wrong in raising it, if they think it is a
frivolous point.

I would happily entertain this op-
portunity to hear the explanation
from anyone, Mr. President.

Mr. President, I will yield the floor
and reserve the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. DOLE. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. EAST addressed the Chair.

The PRESIDING OFFICER. The
Senator from North Carolina.

Mr. EAST. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.
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Mr. EAST. Mr. President, in order
that we might expedite this matter, I
am willing on my own time to inquire
of the distinguished chairman of the
Finance Committee, or anyone else,
how this is explained as having met
this germaneness requirement of sub-
ject matter under the rule. There may
be an explanation for it. It simply is
not clear to me what it is. Aside from
these events occurring under the roofs
of restaurants, which I cannot believe
is the touchstone of germaneness
here, how does one justify this?

If I might put that inquiry to the
distinguished chairman of the Finance
Committee, I think it would expedite
this and ultimately get a vote on the
matter.

Mr. DOLE. Mr. President, I think
the Chair properly ruled.

I repeat that for the purpose of con-
sideration of a conference report,
there are extremely broad rules on
germaneness, much broader than the
norm