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SENATE—Thursday, June 18, 1981

The Senate met at 9 am., on the
expiration of the recess, and was called
to order by the President pro tempore
(Mr. THURMOND) .

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, LL.D., D.D., offered the
following prayer:

Gracious, loving God, in the extraordi-
nary, exclusive environment which is the
Senate of the United States, protect those
who labor here from the seductive, cor-
rupting influence of power and prestige.
Deliver them from the delusion of self-
importance which their position so sub-
tly nurtures. Remind them of the exam-
ple of the greatest Man who ever lived
who taught that “He that would be
greatest must be the servant of all.”

In disagreement and confrontation
help them to respect and love each other
as they struggle together for resolutinn
of complex issues. Help them never to
take for granted the many who serve
them faithfully day after day. As they
face a weekend away from legislation,
grant them some relaxed and precious
hours with their families to strengthen
and deepen relationships with spouse and
children.

Father God. who art love. make gen-
uine love, which is the fulfilling of the
law, the dominant force in our lives. In
the name of Him who in love laid down
His life for us all. Amen.

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. Under
the previous order, the majority leader
is recognized.

THE JOURNAL

Mr. BAEER. Mr. President, I ask
unanimous consent that the Journal of
the proceedings of the Senate be ap-
proved to date.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

ORDER OF PROCEDURE

Mr. BAKER. Mr. President, there are
three special orders, are there not, for
the recognition of Senators this morn-
ing?

The PRESIDENT pro tempore. The
Senator from Tennessee is to be recog-
nized for 15 minutes; the Senator from
South Carolina is to be recognized for
15 minutes; and the Senator from Vir-
ginia is to be recognized for 15 minutes.

Mr. BAKER. I thank the Chair.

(Legislative day of Monday, June 1, 1981)

ROUTINE MORNING BUSINESS

Mr. BAKER. Mr. President, I ask
unanimous consent that the sequence of
special orders and morning business be
reversed, and that there now be a period
for the transaction of routine morning
business in advance of the recognition
of Senators under special orders.

The PRES.DING OFFICER (Mr. Hat-
FIELD). Without objection, it is so or-
dered.

Mr. BAKER. Mr. President, could I
inquire of the distinguished minority
leader if he is today in a position to con-
sider two bills identified to him last eve-
ning?

Mr. ROBERT C. BYRD. Calendar Or-
ders 102 and 156 are cleared, provided
they are considered en bloc.

Mr. BAKER. 1 thank the minority
leader.

S. 923—PRETRIAL SERVICES ACT OF
1981

S. 823—PAYMENT OF LOSSES DUE TO
BAN ON USE OF THE CHEMICAL
TRIS

Mr. BAKER. Mr. President, I ask
unanimous consent that the two calen-
dar numbers identified by the minority
leader, Catendar No. 102 (S. 923) and
Calendar No. 156 (S. 823), be considered
en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will state the first bill iden-
tified by title.

The legislative clerk read as follows:

A bill (8. 923) to amend chapter 207 of
title 18, United States Code, relating to pre-
trial services.

The PRESIDING OFFICER. The clerk
will state the second bill by title.

The legislative clerk read as follows:

A bill (S. 823) to provide for the payment
of losses incurred as a result of the ban on
the use of the chemical Tris in apparel, fab-
ric, yarn, or fiber, and for other purposes.

The Senate proceeded to consider the
bill 8. 923 to amend chapter 207 of title
18, United States Code, relating to pre-
trial services, which had been reported
from the Committee on the Judiciary
without amendment; and the bill 8.
823, to provide for the payment of losses
incurred as a result of the ban on
the use of the chemical tris in apparel,
fabric, yarn, or fiber, and for other pur-
poses, which had been reported from
the Committee on the Judiciary with an
amendment to strike out all after the
enacting clause, and insert the following:
That (a) the Court of Clalms shall have
jurisdiction to hear, determine, and render
Judgment upon any claim for losses sus-
tained by any producer, manufacturer, dis-

tributor, or retaller of children's sleepwear,
or by any producer, converter, manufacturer,
distributor, or retaller of fabric, yarn, or fiber
contained in or Intended for use in chil-
dren's sleepwear, as a result of the actions
taken by the United States under the Federal
Hazardous Substances Act on April 8, 1977,
and thereafter relating to apparel, fabrile,
yarn, or fiber containing Tris (2,3-dlbromo-
propyl) phosphate: Provided, however, That
such children's sleepwear and such fabrie,
yarn, or fiber contained in or intended for
use in children's sleepwear was subject to
the requirements of or was subject to use
in compliance with the mandatory Federal
flammability standard FF3-71 or FF5-T4, at
the time of its manufacture.

{b) (1) In determining the valldity of any
claim under this Act and the amount of the
losses sustained for which such a clalm is
brought, the court shall consider the follow-
ing factors:

(A) The degree to which reasonable alter-
natives to Tris (2,3-dlbromopropyl) phos-
phate existed at the time the Federal Govern-
ment established the applicable mandatory
Federal flammablility standard referred to in
subsection (a).

(B) Whether it would have been feasible,
or reasonable, for the claimant to have tested
Tris (2.3-dibromopropyl) phosphate for
chronic hazards at the time the Federal Gov-
ernment established such flammabllity
standard.

(C) The degree to which the Federal Gov-
ernment, or other nationally known research-
ers tested Tris (2,3-dibromopropyl) phos-
phate for toxlcity, or other health hazards,
and disseminated the results of these tests.

(D) The degree of good falth demonstrated
by a claimant in seeking to comply fully with
such Federal flammabllity standard.

(E) The extent to which a claimant may
have relled in good falth upon assurances
from suppliers that the products containing
Tri (2,3-dibromopropyl) phosphate were
sale.

{F) The degree to which a claimant acted
reasonably in using Tris (2,3-dlbromopropyl)
phosphate for tie time period that such
substance was usad.

(G) The degree to which a claimant, in
good faith, complled with actlons taken by
the United States under the Federal Hazard-
ous Substances Act on Aprll B, 1877,

(H) The degree to which a clalmant, in
good falth, complied with the export provi-
slons of the Federal Hazardous Substances
Act and the Consumer Product Safety Act.

(2) 'n determining the amount of the
losses for which a clalm is brought under
this Act, the amount of such losses shall not
include lost profits, proceeds from distress
sales, attorney’s fees, or Interest on any such
resulting loss suffered by any producer, con-
verter, manufacturer, distributor, or retailer
of such children’s sleepwear, or to any pro-
ducer, or manufacturer of fabric, yarn, or
fiber.

(¢) (1) The measure of losses for producers
o manufacturers of children's slsepwear
shall be the cost of producing or manufac-
turing the sleepwear garment, plus the cost
of the fabric, yarn, or fiber used for such
production or manufacture, or the cost of
such goods held In stock on the date of
enactment of this Act, less the falr market

® This "bullet” symbol identifies statements or insertions which are not spoken by the Member on the floor.
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value, If any, of the sleepwear garment, or
the fabric, yarn, or fiber. If such garment,
fabrie, yarn, or fiber was resold after April 8,
1977, but prior to the date of enactment of
this Act, then the measure of losses shall be
the cost of producing or manufacturing the
sleepwear garment plus the cost of the fabric,
yarn, or fiber less the proceeds from any such
sale.

(2) The measure of losses for producers,
converters, or manufacturers of fabrie, yarn,
or fiber shall be the cost of producing, con-
verting, or manufacturing the fabric, yarn, or
fiber, plus the cost of the raw materials used
for such production, converting, or manu-
facturing or the cost of such goods held in
stock on the date of enactment of this Act,
less the fair market value, if any, of the
fabric, yarn, or fiber on such date. If the
fabrie, yarn, or fiber was resold after April 8,
1977, but prior to such date of enactment,
then the measure of losses shall be the cost
of producing, converting, or manufacturing
the fabriec, yarn, or fiber plus the cost of the
raw materials used for such production, con-
verting, or manufacturing less proceeds from
any such sale.

(3) The measure of losses for distributors
and retailers shall be the distributor’s or
retaller’s purchase price for goods referred
to in paragraphs (1) and (2) of this sub-
section, held in stock on the date of enact-
ment of this Act, less the fair market value,
if any, of such goods, and less the amount
of any relmbursement recelved. A distribu-
tor or retaller shall, notwithstanding the
lack of possession of such merchandise,
qualify to claim for the unreimbursed por-
tion of its losses, as limited by this para-
graph.

(4) In addition to the losses determined
under paragraphs (1), (2), and (3) of this
subsection, & clalmant may also be compen-
sated for unreimbursed costs of transporta-
tion paid for the return of such sleepwear
garments, fabric, yarn, or fiber.

(d) No claim under this Act may be
brought as a class action nor may any
claim under this Act be brought by two or
more parties unless damages are claimed to
be jointly recoverable or are disputed
among the parties.

(e) Upon payment of any claim under this
Act, regardless of whether such payment is
the result of a court judgment or a settle-
ment, the United States shall be subrogated
to the claimant's rights to recover losses or
to assert a clalm against any person or orga-
nization relating to the subject matter of
such claim paid by the United States. The
claimant shall execute and deliver instru-
ments and pepers and take whatever steps
are necessary to secure such rights in the
United States in order to be entitled to the
entry of a judgment by the Court and pay-
ment under this Act, and the failure of the
claimant to perform such acts or take such
steps shall constitute cause to deny the
entry of such judgment and payment. The
fallure of the claimant to perform such acts
or to take such steps shall not limit or ad-
versely affect the right of the United States
to act as subrogee or assignee to the full ex-
tent of its payments under this Act. Any
purported limitation on the right of the
United States to act as assignee or to be-
come subrogated to the rights of a claim-
ant shall be without any effect, to the extent
that the United States has made payments
under this Act.

(f) Any clalm under this Act shall be
barred unless commenced within two years
after the date of enactment of this Act.

(g) No payment shall be made under this
Act upon any claim for losses sustained by
any such producer, processor, manufacturer,
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distributor or other retaller, for apparel,
fabric, yarn or fiber contalning Tris phos-
phate until such time as the claimant pro-
duces proof of the proper disposal of such
goods.

8. 923—PRETRIAL SERVICES ACT OF 1981

Mr. THURMOND. Mr. President, this
bill would mandate pretrial services in
all judicial districts which will be pro-
vided by the chief probation officer and
other probation personnel for a period
of 18 months after enactment.

During that period only the chief pro-
bation officer will be responsible for pro-
viding these services, but will also have
the capability to use contract authority
or other outside services to accomplish
the goals of the legislation.

Mr, President, after the 18-month pe-
riod, there is a provision that would al-
low, with the approval of a three-judge
panel, a judicial district to opt into pro-
visions that permit the designation of
a separate pretrial service officer within
the probation office to handle pretrial,
as well as other probation and parole
responsibilities assigned by the chief
judge.

The bill does not provide for any sepa-
rate agency, any new bureaucracy, or
division of the probation office. It simply
allows for the designation of an officer
within the various probation offices to
handle pretrial services, if necessary to
do so to meet heavier case loads.

The bill also continues the operation
of the existing pilot pretrial services
offices currently in place in 10 judicial
districts.

Mr. President, I have no objection to
the passage of this bill.

8. B23—PAYMENT OF LOSSES DUE TO BAN ON
TUSE OF THE CHEMICAL TRIS

Mr. THURMOND. Mr. President, to-
day, the Senate considers a bill to provide
for the payment of losses incurred as a
result of the ban on the chemical tris.

Mr. President, this legislation seeks to
correct economic losses sustained by the
ban of the chemical flammability re-
tardant tris by the Consumer Product
Safety Commission on April 8, 1977.

The cost to apparel manufacturers of
repurchasing all unsold or unwashed
garments for children made from fabric
containing tris and disposing of unsold
inventories of clothing made from fabric
containing tris, has been estimated to be
over $50 million.

In a statement by the American Ap-
parel Manufacturers Association before
the special hearing panel on July 26,
19717, the amount of the loss was stated
to be $150 million. The AAMA now be-
lieves the actual losses suffered by all
sleepwear manufacturers to be about
$50,100,000. This includes garments, un-
cut fabric in apparel plants, and the “to-
date” indirect costs, such as transporta-
tion, administration, and storage. Of
course, some smaller additional costs will
be incurred as storage costs continue and
potential disposal costs appear.

The harm to these sleepwear makers
was considerable. It imposed an immedi-
ate obligation upon the apparel manu-
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facturers to repurchase the garments
they have sold. It ieft the entire industry
without an adequate recourse or remedy.
Some apparel manufacturers tace bank-
ruptcy because their losses as a result of
the ban could exceed their net worth.

This legislation is not a bailout. It
is simply legislation to confer jurisdic-
tion on the U.S. Court of Claims to deter-
mine the dollar value and render judg-
ment for losses sustained by producers,
processors, manufacturers, distributors,
dealers, and other persons as a result of
actions taken by the Federal Government
under the Hazardous Substance Act re-
lating {2 the ban on apparel, fabric,
yarn, or fiber containing tris.

Mr. President, the basis for the claim
of industry for indemnification rests
upon the double-edged aspect of Gov-
ernment regulation. That is, the Depart-
ment of Commerce on the one hand, re-
quired the industry to use a chemical
like tris in sleep wear and, when in good
faith the industry did so, the Consumer
Product Safety Commission banned the
tris-treated sleep wear. This is just one
example of layer of regulation being
placed upon layer of regulation. As the
long arm of the overregulelors con-
tinues to grow, the image of Government
as a responsible and responsive unit
diminishes.

The passage of tris legislation in this
Congress is imperative. It is a recogni-
tion that private industry has been over-
regulated by the Federal Government,
and in so doing, has suffered an economic
loss that is not its fault.

Mr. President, this legislation will af-
fect a number of apparel and textile
firms in my State of South Carolina. It
will also affect similar firms in a num-
ber of States throughout the country.
This legislation is long overdue and
should be passed promptly in this Con-
gress and signed by the President.

The PRESIDING OFFICER. With-
out objection, the bills are considered
en bloc, the committee amendments to
the bill S. 823 are agreed to, the bills are
engrossed for a third reading and con-
sidered read the third time, and the
bills, as amended, if amended, are passed
en bloc.

The text of the bill 8. 923, the Pre-
trial Services Act of 1981, is as follows:
S. 923

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled,

TITLE I—PRETRIAL SERVICES ACT OF
1981

Sec. 101. This title may be cited as the

“Pretrial Services Act of 1981".

Sec. 102. Section 3152 of title 18, United
States Code, is amended to read as follows:

“‘§ 3152. Establishment of pretrial services In

all districts

“The Director of the Administrative Office
of the United States Courts (hereinafter in
this chapter referred to as the ‘Director’)
shall, under the supervision and direction
of the Judicial Conference of the United
States, provide directly, or by contract or
otherwise, to such extent and in such
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amounts as are provided in appropriation
Acts, for the establishment of pretrial serv-
ices in each judicial district (other than the
District of Columbia). Pretrial services
established under this section shall be
supervised by a chief probation officer ap-
pointed under section 3654 of this title or
by a chief pretrial services officer appointed
pursuant to section 3152A of this title.".

Sec. 103. Chapter 207 of title 18, United
States Code, is amended by inserting after
section 3152, the following new section:
“§ 3152A. Establishment of pretrial services

in special districts

“(a) If an appropriate United States dis-
triet court and the circult judicial council
jointly recommend the establishment of
pretrial services in a particular district, pre-
trial services shall be established under the
general authority of the Administrative
Office of the United States Courts.

“(b) The pretrial services established un-
der subsection (a) shall be supervised by a
chiet pretrial services officer selected by &
panel consisting of the chief judge of the
circuit, the chief judge of the district, and
a magistrate of the district or their desig-
nees, The chief pretrial services officer ap-
pointed under this subsection shall be an
individual other than one serving under au-
thority of section 3854 of this title.”.

Sec. 104, Section 3153 of title 18, United
States Code, 1s amended to read as follows:

“§ 3153. Organlzation and administration of
pretrial services in all districts

“(a) With the approval of the district
court, the chlef pretrial services officer in
districts in which pretrial services are es-
tablished pursuant to section 3152 of this
title, or the chief probation officer in all
other districts, shall appoint such other per-
sonnel as may be required. The position re-
guirements and rate of compensation of the
chief pretrial services officer, the chief pro-
bation officer and such other personnel shall
be established by the Director with the ap-
proval of the Judicial Conference of the
United States, except that no such rate of
compensation shall exceed the rate of basic
pay in effect and then payable for grade GS—
16 of the General Schedule under section
5332 of title 5, United States Code.

“{b) The chief pretrial services officer in
districts in which pretrial services are es-
tablished pursuant to sectlon 3152 of this
title, or the chief probation officer in all
other districts, is authorized, subject to the
general policy established by the Director
and the approval of the distriet court, to
procure temporary and intermittent services
to the extent authorized by section 3109 of
title 5, United States Code. The staff, other
than clerical staff, may be drawn from law
school students, graduate students, or such
other available personnel.

“(e) (1) Except as provided in paragraph
(2) of this subsection, information con-
tained in pretrial services flles, presented in
any pretrial services report, or divulged by
& pretrial services officer, a chief probation
officer, or a staff member during the course
of any hearing, shall be used only for the
purposes of a bail determination and shall
otherwise be confidential. The report shall be
made avallable to the attorney for the ac-
cused and the attorney for the Government.

“(2) The Director shall issue regulations
establishing the policy for release of infor-
mation contained in pretrial services files.
Such regulations shall provide exceptions to
the confidentiality requirements under par-
agraph (1) of this subsection to allow access
to such information—

“(A) by qualified persons for purposes of

CONGRESSIONAL RECORD —SENATE

research related to the administration of
criminal justice;

“(B) by persons under contract under sec-
tion 3154(4) of this title;

"“(C) by probation officers for the purpose
of compiling presentence reports;

“({D) insofar as such information is a pre-
trial diversion report, to the attorney for the
accused and the attorney for the Govern-
ment; and

“(E) in certain limited cases, to law en-
forcement agencies for law enforcement
purposes.

“(3) Information contained in pretrial
services files, presented in any pretrial serv-
ices report, or divulged by a pretrial services
officer, a chlef probation officer, or a stafl
member during the course of any hearing,
shall not be admissible on the issue of guilt
in any judiclal proceeding, except that such
information may be used in proceedings to
determine guilt or penalties for failure to
appear or a violation of the conditions of
release, in perjury proceedings, and for the
purpose of impeachment in any subsequent
proceeding.”.

Sec. 105. Section 3154 of title 18, United
States Code, is amended to read as follows:

“Pretrial services functions shall Include
the following:

(1) Collect, verify, and report to the ju-
dicial officer prior to the pretrial release
hearing, information pertaining to the pre-
trial release of each indlvidual charged with
an offense, and recommend appropriate re-
lease conditions for each such individual.

**(2) Review and modify the reports and
recommendations specified in paragraph (1)
of this section for persons seeking release
pursuant to section 3146(e) or section 3147
of this chapter.

*(3) Supervise persons released into its
custody under this chapter.

*(4) Operate or contract for the operation
of appropriate facilities for the custody or
care of persons released under this chapter
including residential halfway houses, addict
and alcoholic treatment centers, and coun-
seling services.

*“(56) Inform the court and the TUnited
States attorney of all apparent violations of
pretrial release conditions or arrests of per-
sons released to its custody or under its
supervision and recommend appropriate
modifications of release conditions.

“(6) Serve as coordinator for other local
agencies which serve or are eligible to serve
as custodians under this chapter and advise
the court as to the eligibility, availability,
and capacity of such agencles.

“(7) Assist persons released under this
chapter in securing any necessary employ-
ment, medical, legal, or social services.

“(8) Prepare, in cooperation with the
United States marshal and the United States
attorney such pretrial detention reports as
are required by the provisions of the Federal
Rules of Criminal Procedure relating to the
supervision of detention pending trial.

“(9) Develop and implement a system to
monitor and evaluate bail activities, pro-
vide information to judicial officers on the
results of ball declsions, and prepare peri-
odic reports to assist in the improvement of
the ball process.

“(10) To the extent provided for In an
agreement between a pretrial services officer
in districts in which pretrial services are
established pursuant to section 3152 of this
title, or the chief probation officer In all
other districts, or a staff member in his or
her official capacity, and the United States
attorney, collect, verify, and prepare reports
for the United States attorney's office of in-
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formation pertaining to the pretrial diver-
slon of any indiviaual WOO .8 Or .uay D€
charged with an ofiense, and perform such
other du‘i-s ~s may be required under any
such agreement.

“(11) Make contracts, to such extent and
in sucn amoun.s as are provided in appro-
priation Acts, for the carrying out of any
pretrial services functions.

“(12) Perform such other functions as
specified under this chapter.".

Sec. 106. Bection 3155 of title 18, United
States Code, is amended to read as follows:
**§ 3166. Annual reports

“Each chief pretrial services officer in dis-
tricts in which pretrial services are estab-
lished pursuant to section 3152 of this title,
and each chief probation officer in all other
districts, shall prepare an annual report to
the chief judge of the district court and the
Director concerning the administration and
operation of pretrial services. The Director
shall be required to include in the Direc-
tor's annual report to the Judicial Confer-
ence under section 604 of title 28, United
States Code, a report on the administration
and operation of the pretrial services for the
previous year.”.

Sgc. 107. The table of sections for chapter
207 of title 18, United States Code, Is
amended—

(1) so that the item relating to section
3152 reads as follows:

*“3152. Establishment of pretrial services in
all districts.";

(2) by adding after the item relating to
section 3152, the following:

“3152A. Establishment of pretrial services in
special districts.”;

(3) so that the item relating to section
31563 reads as follows:

*“3153. Organization and administration of
pretrial services in all districts.”;
and

(4) so that the item relating to section
3155 reads as follows:

“3155. Annual reports.”.

Sec. 108. (a)(1) Except as provided in
paragraph (2), this title and the amend-
ments made by this title shall take effect on
the date of enactment of this title.

(2) The amendment made by section 103
of this title shall take effect eighteen months
after the date of enactment of this title.

(b) During the period beginning on the
date of enactment of this title and ending
on the effective date specified in subsection
(a) (2) of this section, the pretrial services
agencies established under sectlon 3152 of
title 18 of the United States Code in effect
before the date of enactment of this title
may continue to operate, employ staff, pro-
vide pretrial services, and perform such
functions and powers as are authorized un-
der the provisions of chapter 207 of title 18
of the United States Code.

BEc. 109. (a) There are authorized to be
appropriated, for fiscal year 1982 and each
succeeding fiscal year thereafter, such sums
as may be necessary to carry out the provi-
slons of chapter 207 of title 18 of the United
States Code, as amended by section 103 of
this title.

(b) There are authorized to be appropri-
ated for the period beginning after Septem-
ber 30, 1981, and ending on the effective date
specified in section 108(a) (2) of this title,
such sums as may be necessary to carry out
the activities of the pretrial services agen-
cles established under section 3152 of title 18
of the United States Code in effect before
the date of enactment of this title.
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The text of the bill S. 823, relating to
payment of losses due to ban on use of
the chemi_al tris is as follows:

8. 823
A bill to provide for the payment of losses
incurred as a result of the ban on the use
of the chemical Tris in apparel, fabric,
yarn, or fiber, and for other purposes

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That (a)
the Court of Claims shall have jurisdiction
to hear, determine, and render judgment
upon any claim for losses sustained by any
producer, manufacturer, distributor, or re-
taller of children’s sleepwear, or by any pro-
ducer, converter, manufacturer, distributor,
or retailer or fabric, yarn, or fiber contained
in or Intended for use in children’s sleep-
wear, as a result of the actions taken by the
United States under the Federal Hazardous
Substances Act of April 8, 1977, and there-
after relating to apparel, fabric, yarn, or
fiber containing Tris (2,3-dibromopropyl)
phosphate: Provided, however, That such
children's sleepwear and such fabric, yarn,
or fiber contained in or intended for use in
children's sleepwear was subject to the re-
quirements of or was subject to use in com-
plance with the mandatory Federal lamma-
bility standard FF3-T1 or FF5-T74, at the time
of its manufacture.

(b) (1) In determining the validity of any
clalm under this Act and the amount of the
losses sustained for which such a claim is
brought, the court shall consider the fol-
lowing factors:

(A) The degree to which reasonable alter-
natives to Tris (23-dibromopropyl) phos-
phate existed at the time the Federal Gov-
ernment flammability standard referred to
in subsection (a).

(B) Whether it would have been feasible,
or reasonable for the clailmant to have tested
Tris (2,3-dibromopropyl) phosphate for
chroniec hazards at the time the Federal
Government established such flammablility
standard.

(C) The degree to which the Federal Gov-
ernment, or other nationally known re-
searchers tested Tris (2,3-dibromopropyl)
phosphate for toxicity, or other health haz-
ards, and disseminated the results of these
tests.

(D) The degree of good faith demonstrated
by a claimant in seeking to comply fully
with such Federal flammablility standard.

(E) The extent to which a claimant may
have relied in good faith upon assurances
from suppliers that the products containing
'I‘rrl.s (2,3-dibromopropyl) phosphate were
safe,

(F) The degree to which a clalmant acted
reasonably in using Tris (2,3-dlbromopropyl)
phosphate for the time period that such sub-
stance was used.

(G) The degree to which a clalmant, in
good faith, complied with actions taken by
the United States under the Federal Hazard-
ous Substances Act on April 8, 1977,

(H) The degree fo which a claimant, in
good faith, complied with the export provi-
slons of the Federal Hazardous Substances
Act and the Consumer Product Safety Act.

(2) In determining the amount of the
losses for which a claim is brought under this
Act, the amount of such losses shall not in-
clude lost profits, proceeds from distress sales,
attorney’s fees, or interest on any such re-
sulting loss suffered by any producer, con-
verter, manufacturer, distributor, or retailer
of such children’s sleepwear, or to any pro-
ducer, or manufacturer of fabric, yarn, or
fiber.

(c) (1) The measure of losses for producers
or manufacturers of children's sleepwear
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shall be the cost of producing or manufectur-
ing the sleepwear garment, plus the cost of
the fabrie, yarn, or fiber used for such pro-
duction or manufacture, or the cost of such
goods held in stock on the date of enactment
of this Act, less the fair market value, if any,
of the sleepwear garmient, or the fabric, yarn,
or fiber. If such garment, fabric, yarn, or
fiber was resold after April 8, 1977, but prior
to the date of enactment of this Act, then
the measure of lossees shall be the cost of
producing or manufacturing the sleepwear
garment plus the cost of the fabric, yarn, or
fiber less the proceeds from any such sale.

(2) The measure of losses for producers,
converiers, or manufacturers of fabric, yarn,
or fiber shall be the cost of producing, con-
verting, or manufacturing the fabric, yarn,
or fiber, plus the cosi of the raw materlals
used for such production, converting, or
manufacturing or the cost of such goods held
in stock on the date of enactment of this
Act, less the fair market value, it any, of
the fabric, yarn, or fiber on such date. If the
fabric, yarn, or fiber was resold after April 8,
1977, but prior to such date of enactment,
then the measure of losses shall be the cost
of producing, converting, or manufacturing
the fabrie, yarn, or fiber plus the cost of the
raw materials used for such production, con-
verting, or manufacturing less proceeds from
any such sale.

(3) The measure of losses for distributors
and retailers shall be the distributor’'s or re-
taller's purchase price for goods referred to in
paragraphs (1) and (2) of this subsection,
held in stock on the date of enactment of
this Act, less the fair market value, if any,
of such goods, and less the amount of any
reimbursement received. A distributor or re-
taller shall, notwithstanding the lack of pos=~
session of such merchandise, qualify to claim
for the unreimbursed portion of its losses, as
limited by this paragraph,

(4) In addition to the losses determined
under paragraphs (1), (2), and (3) of th’
subsection, a claimant may also be compen
sated for unreimbursed costs of transporta-
tion paid for the return of such sleepwear
garments, fabric, yarn, or fiber.

(d) No claim under this Act may be
brought as a class action nor may any claim
under this Act be brought by two or more
parties unless damages are claimed to be
Jointly recoverable or are disputed among
the parties.

(e) Upon payment of any clalm under this
Act, regardless of whether such payment is
the result of a court judgment or a settle-
ment, the United States shall be subrogated
to the claimant’s rights to recover losses or
to assert a claim against any person or orga-
nization relating to the subject matter of
such claim rald by the United States. The
claimant shall execute and deliver instru-
ments and papers and take whatever steps
are necessary to secure such rights in the
United States in order to be entitled to the
entry of a judgment by the Court and pay-
ment under this Act, and the failure of the
claimant to perform such acts or take such
steps shall constitute cause to deny the entry
of such judgment and payment. The failure
of the clalmant to perform such acts or to
take such steps shall not limit or adversely
affect the right of the United States to act
as subrogee or assigznee to the full extent of
its payments under this A-t. Any purported
Iimitation on the right of the United States
to act as assignee or to become subrozated to
the rights of a claimant shall be without
any effect, to the extent that the United
States has made payments under this Act.

(f) Any claim under this Act shall be
barred unless commenced within two years
after the date of enactment of this Act.

(g) No payment shall be made under this
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Act upon any claim for losses sustained by
any such producer, processor, manufacturer,
distributor or other retailer, for apparel, fab-
ric, yarn or fiber containing Tris phosphate
until such time as the claimant produces
proof of the proper disposal of such goods.

AMERICANISM FOR THE CARRISON
SCHOLARSHIP OF BOE JONES
UNIVERSITY IN GREENVILLE, S.C.

Mr. THURMOND. Mr. President, the
topic of Americanism has long been the
central theme for numerous books,
speeches, and articles. It has also been
a popular—and needed—subject for stu-
dents in all levels of education,

David M. Dersch, a student at Bob
Jones University in Greenville, S.C,, is
the author of a winning essay and recip-
fent of the Daniel J. Carrison Scholar-
ship which was set up in 1971 for Amer-
icanism essays. The funding for this
scholarship comes from the John P. Gaty
Charitable Trust which I had the honor
of establishing for such accomplish-
ments,

Mr. President, in order to share this
excellent paper on Americanism with
my colleagues, I ask unanimous consent
that this essay appear in the REcorp at
the conclusion of my remarks.

There being no objection, the essay
was ordered to be printed in the Recorp,
as follows:

OUR GOVERNMENT: PROTECTOR OR PROVIDER?
(By David M. Dersch)

What 1s the function of the United States
Government? Exactly what type of role
should it play in the lives of today's citi-
zens? Should it be the protector or provider
of its subjects? To answer this question, one
ought first look to the past, viewing the
foundational principles of our government,
and then look at the present to ascertaln
any deviations. If differences are found, then
the product from each philosophy should be
welghed, and the more beneficial role chosen.

Over 350 years ago a small group of men
banded together before setting foot on a
strange, new land. They did not know what
lay ahead of them, but they did discern that
facing unknown perils together rather than
separately was much wiser and safer. These
Pilgrims realized unless they united together
for protection under an established author-
ity, that they would fall prey to the savages
on shore.

A century and a half passed and another
group of men, this time representing some
three million people, again banded together
to form a government. These men, our
Founding Fathers, also realized that a cen-
tral authority was mneeded—one strong
enough to “insure domestic tranquility"” and
to “provide fo* the common defense,” yet
weak enough to allow the individual his
rights of “life, liberty, and the pursult of
happiness,” In whatever manner he should
choose. The philosophy of our forefathers is
clear: government is needed for protection,
not for the indlvidual from himself, but for
the liberty of the individual from outside
aggressors. They furthermore believed that
government should provide the individual
with the freedom to choose his own economic
destiny.

A person’s economic well-being ought to
be proportionate to his talents and willing-
ness to better himself, according to the an-
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clent law, one reaps what one sows. From
this philosophy sprang the cornerstones of
our political and economic structure, the
Constitution and the Free Enterprise Sys-
tem.

The next 150 years saw thirteen struggling
colonies grow from obscurity to become the
undisputed international leader following
World War II. Our government, assuming a
laissez faire approach toward business and a
protectionist attitude toward Its cltizens’
libertles, successfully steered our country
during this period of unparalleled growth. A
citizenry with character coupled with op-
portunity provided by a free enterprise gov-
ernment permitted this tremendous expan-
slon.

But recently our government has assumed
another role. Instead of protecting the indi-
vidual from outsiders, it has also determined
to protect him from himself. Instead of pro-
viding the individual with the economic
freedom to determine his condition, the gov-
ernment has resolved to provide him with
guaranteed economic security. The United
States Government now seems to view as its
duty to put a steak in every stomach, an
education in every child, and clothes on
every back. Through Soclal Security, Medi-
cald, Welfare, and the Food Stamp Pro-
grams, to name & few, our government has
assumed soclal responsibilities that were
once left to the individual or to the family
unit.

At first glance this trend may appear
harmless enough. What does it matter if
government wishes to provide economic se-
curity as well as physical security? But
steak, education, and clothes cost money;
somehow the price must be paid. To provide
these soclal “rights,” government, not inher-
ently self-supportive, must turn to its sup-
porters for the materlal or monetary re-
sources. Any service or product that the
government provides, therefore, ultimately
is pald for by the people (that is, the people

who work). Those who recelve the benefits
but do not support the system constitute
“dead welght.” In essence, government in
such a situation is not a provider, as many
falsely belleve, but rather a distributor, who
transfers wealth from the worker to the non-
worker.

The result of our government acting as
A “provider” is an ever-increasing problem.
At first the productive working class, com-
prising a large majority of the population,
could support the minority of non-workers.
People, however, easily see in such a system
& chance to get something-for-nothing, and
being human, begin to use it to thelir advan-
tage. After all, why work when one does not
have to? Because the Initiative to work and
be productive has largely been taken away,
the ratio of non-workers to workers is con-
tinually increasing. Add to this growth the
non-productive, inevitable administrative
cost in the ‘distribution of funds, and the
system 1s doomed to economic fallure. Our
government, therefore, acting as the “pro-
vider,” is In reality bankrupting our country.

Our government . . . protector or pro-
vider? As shown, when Its governmental
philosophy consisted of protecting the citi-
zens' rights and providing the individual
with an incentive to work, the United States
prospered greatly. But when the government
decided to protect the individual from him-
self, providing guaranteed economic security
by redistributing wealth, stagnation set in,
and our natlonal economy began its present
downhill slide. Our government, in a sense,
must be both protector and provider: it must
provide protection of the citizens’ llberty and
also protect the providers of our national
wealth. But it must not, as it does today,
provide economic protection for the non-
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worker, or protect the non-provider from his
own laziness. The United States Government
is both a protector and a provider, but It
must administer these roles in the proper
perspective.

ILLEGAL ALIENS AND THE WELFARE
SYSTEM

Mr. THURMOND. Mr. President, more
and more news reports reveal that all
too many illegal immigrants in the
United States are not only taking away
jobs from American citizens but are also
becoming an increasing burden on the
welfare system.

Los Angeles County, Calif.,, has even
gone to the extreme of suing the Federal
Government for millions in wunpaid
medical bills for illegal aliens.

James Reston of the New York Times,
in fact, has called illegal immigration
and all of the burdens that it is creating
“one of the most complicated human and
political problems before the Nation.”

A recent article by reporter Mary El-
son in the Chicago Tribune expresses
some of my concerns about the welfare
system becoming a haven for illegal
aliens.

Mr. President, in order to share this
excellent journalistic piece with my col-
leagues, I ask unanimous consent that
this article appear at this point in the
RECORD.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

[From the Chicago Tribune, Apr. 12, 1981]

“WELFARE SYSTEM A HAVEN FOR
ILLEGAL ALIENS"

Federal and state officlals are alding a
growing number of illegal Mexican allens to
become part of the United States govern-
ment welfare system, openly thwarting at-
tempts by immigration officials to identify
and deport the allens.

Illinols Department of Public Ald officials
say they routinely permit illegal aliens to
receive Public Ald Grants for their children
born in the U.S., because the children qual-
ity as citlzens for the payments.

The officials say they do not report the il-
legal allens to the U.S. Immigration Service
because privacy regulations prohibit dis-
closure of information about welfare appll-
cants.

The result is that an Increasing number of
illegal allens are able to remaln in the U.S.
without working, surviving solely on Income
from the U.S. government, immigration of-
clals say.

“It's something they've (lllegal allens)
recently tumbled onto,” sald Ted Georgettl,
an Immigration Service Investigator in Chi-
cago. “The longer they're here, the more
knowledge and sophistication they get about
how the system operates. They come orig-
Inally to work. But they certainly find out
they needn't really work to make ends meet.

“They certainly have no compunction
about going on the federal dole.”

Public Ald documents reveal that case-
workers plainly describe applicants as “ille-
gal allens” on forms that include the names,
addresses, and phone numbers of the allens.

Laurel Loughnane, & spokesman for the
Illinois Department of Public Aid, acknowl-
edged that illegal allen “guarantees’” are a
source of discussion In the department. But
she sald. "We can't report them to Tmmigra-
tion. It's the law. We follow the law.”

Cook County hospital officlals keep records
of the number of illegal allens treated at the
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financially troubled institution, and hospital
personnel privately say that the responsi-
bility for taking care of the illegal immi-
grants is one reason for the hospital’s eco-
nomic woes.

Asked why the hospital did not report
the allens to the Immigration Service, spokes-
man Margo Phillips sald: “We don't feel it's
our responsibility.

“There are more coming to the door. What
do we do? We can't turn them away. But
we're stuck with the bill.”

During February, Phillips sald, records
show that the hospital treated 112 illegal
allens. Of those, only six were able to pay
all or part of the bill. Phillips sald, however,
that the number of lllegal allens treated
probably is even larger because the allens
frequently are able to obtain fraudulent So-
clal Security cards and pass as U.S. citizens.
She sald the hospltal treats 1,300 to 1,400
patients a day.

Georgettl sald there 1s no way to tell how
many illegal allens are benefitting through
their children from welfare grants. But he
sald there are “hundreds of thousands” of
illegal aliens in the Chicago area, and that
“they're certainly becoming a bigger part
(of the welfare system) as the knowledge be-

- - - L] L]
not wish to be identified, sald about 10 per
cent of each worker’s 200-plus cases In her
office involved illegal allens and that in the
last six months the numbers have increased
dramatically.

“Now that word is out, you'd think you
were In some town in rural Mexico when you
walk into our office,” the caseworker sald.
“They tell all their friends back in Mexlco,
and they say, ‘By God, those Americans are
even crazier than we thought.'”

Last week, the public ald department re-
ported that the number of public ald cases
in Illinois—more than one million—is at the
highest level since the Depression. President
Reagan last week also called for a data bank
on welfare recipients that would make now-
private case informatlon avallable to fed-
eral and state agencles. Reagan asserts that
the system would reduce fraud, abuse, and
waste.

Marla (a psuedonym), an illegal allen who
was Interviewed by The Tribune in her West
Side home, 1s a typical case. The 23-year-old
woman came to Chicago two years ago. She
sald her husband already had moved here
but deserted her shortly after she joined him.

Like an Increasing number of the women,
she was pregnant when she arrived. She had
her baby, now 2 years old, at Cook County
Hospital at taxpayers' expense. The hospital
sent her a bill for $120, but she sald she did
not pay it.

After the baby was born, she went to a
Public Ald Office, where she applied for and
was granted food stamps and 879 a month
for the baby under Aid to Families with
Dependent Children. She was designated as
the “grantee” on a Public Ald form.

Next to the blank for *“Soeclal Security
number,” the caseworker had written:
“None." Another part of the form lists the
names of three persons ll"in7 with her, with
the word “illegal” after each name.

Another routine notation by the case-
worker  stated: “"RPY (Represenative
Payee—or grantee) is illegal allen—speaks
no English.”

Asked If she had any fear of identifying
herself to Public Ald officials as illegal, she
sald, "No, a frlend of mine (also illegal)
was already on Public Ald, and she took me
and sald there would be no problem.” In
Januarvy, about FON.NN0 persons in Illinols
were recelving AFDC grants totaling nearly
$68 million a year

Maria now lives with three young male
illegal allens in a four-room apartment that
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rents for $130 a month. She sald, “They let
me stay here, and I do laundry, iron, and
cook for them.”

Maria 1s pregnant again. Bhe sald she
probably will have her next baby at Cook
County Hospital and get welfare payments
for that child, too.

The caseworker sald it was common for
the young women with new bables born in
the U.S. to keep house for other {illegal
allens,

“Obviously these girls aren’'t coming here
to work,” she added. “They're coming here
pregnant, either to live with someone, a
common-law spouse who is working, or
they're coming here speclfically to get on
Public Ald.”

Although the AFDC grants are meager,
they seem like gold to illegal allens who
are accustomed to even greater poverty In
their native land, the caseworkers say.
Asked why she came to the U.8., Marla said:
“People In Mexlco sald it was a good place
to go; 850 here has the buylng power of
$1,200 In Mexico.”

Officials say illegal allens also are easlly
able to obtain unemployment insurance by
presenting false Social SBecurity cards. Stella
Cuthbert, state unemployment Insurance
commissioner, listened during an interview
as, an employee explained that if an appli-
cant had a BSoclal Securlty card, employ-
ment, verific-tion, "and stated that he was
a8 U.S. citizen, we wouldn't usually go any
further. We don't witch-hunt.” Cuthbert
sald, however, that the number of fraud
cases ldentified is “minimal.”

A Latino soclal worker in Evanston, who
refers illegal allens to soclal service agencles
in the area, agreed. “At unemployment com-
pensation offices, they ask, ‘Are you legal to
work in this country?’ If the answer is yes,
they (the illegal allens) have no problem.”

Bob Kichura, an officlal at Chicago's De-
partment of Human BServices Community
Service Center, 2550 W. North Ave, said il-
legal allens frequently are given free baskets
of food and counseled about how to get Pub-
lic Ald for their children.

"“We provide whatever services we can to
them. We don't ask if they're illegal or not,"
Kichura sald. He estimated that 15 to 20
per cent of the approximately 30,000 persons
who come to the center each months are
illegal aliens.

The privacy regulations In both the Illi-
nols Department of Public Ald code and the
U.S. Department of Health and Human Serv-
ice Code state that the officlals are “pro-
hibited from disclosing the contents of any
records, flles, papers, and communications,
except for purposes directly connected with
adminlstration” of the program.

Johnetta Jordan, a Public Aid depart-
ment spokesman in Springfleld, said the
most common reason for disclosing appli-
cant information was to ald in fraud investi-
gations. But she sald since the U.S.-born
children of illegal allens are entitled to the
benefits, no fraud is involved in designating
the illegal parent as “grantee.”

Cook County Board Presldent George
Dunne, who officlally is charged with over-
seelng the finances of Cook County Hospltal,
was asked why the hospital did not report
the allens. He sald “that's the first time
that's come to my attention” and said he
would “check into the policy.”

However, he sald: “I don't think I would
want to put that imposition on the people
at the hospital. We treat people every day
who have broken the law of the govern-
ment—people Injured in the act of a crime.
If someone presents himself and he's sick,
he ought to be taken care of, whether he's an
allen or not.”

Georgettl sald the attitude taken by other
government bodles toward illegal allens is
frustrating but legal.
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“Obvlously, the circumstances are not ap-
pealing to me as an enforcement officer, he
sald. “I'd welcome the opportunity to get
information from state officials.” But he sald
that under current regulations, withholding
identity of the allens is a “legitimate inter-
pretation” of the statutes.

“About the only thing we can hope for
is that by virtue of more people becoming
cognizant of the situation, they’ll demand
of thelr representatives that something be
done,” Georgettl sald. “Ultimately, we hope
for legislation to change it."

PROSECUTIONS INVOLVING CLASSI-
FIED INFORMATION

Mr. THURMOND. Mr. President, some-
times Federal criminal cases are not
prosecuted because the Government is
faced with a “Hobson’s Choice”"—whether
to disclose sensitive classified informa-
tion in a trial or not prosecute a case of
clear guilt. The Attorney General has
sent to me a copy of the guidelines to be
used by the Department of Justice in
making this delicate decision. Since the
issue is one of general interest to every
Senator, I ask unan‘mous consent that a
copy of these guidelines and the forward-
ing letter from the Attorney General be
inserted in the RECORD.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., June 10, 1981.
Hon. STRoM THURMOND,
Chairman, Committee on the Judiciary, U.S.
Senate, Washington, D.C.

DeAr Mr., CHAmMAN: Attached are the
guidelines I have issued for the prosecution
of cases which may involve the disclosure of
classified information. Issuance of these
guldelines was required under section 12(a)
of the Classified Information Procedures Act
of 1980 (Pub. L. No. 96-456, 94 Stat. 2025)
which provides in pertinent part that:

o] The Attorney General shall issue
guidelines specifying the factors to be used
by the Department of Justice in rendering a
decision to prosecute a violation of Federal
law in which, in the judgment of the Attor-
ney General, there is a possibility that classi-
fled information will be revealed.”

While 1t is inevitable that there will con-
tinue to be cases in which the potential
damage to national securlty interests that
could result if classified information were
revealed at trial is such that prosecution is
precluded, the procedures set out in the
Classified Information Procedures Act should
enable the Department to prosecute more
effectively those cases In which classified
information may be at issue. Furthermore,
these guidelines should facilitate more rea-
soned and uniform decislonmaking with re-
spect to the determination of the propriety
of initiating or declining prosecution of such
cases,

Sincerely,
WiLLiaAM FRENCH SMITH,
Attorney General.
OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C.
ATTORNEY GENERAL'S GUIDELINES FOR PROSECU=-

TIONS INVOLVING CLASSIFIED INFORMATION

1. Introduction:

The determination of whether it is appro-
priate to decline prosecution of a violation of
federal law is a matter within the discretion
of the Executive Branch. It is the policy of
the Department of Justice that where it is
believed that a person has committed a fed-
eral offense and there is sufficlent evidence
to secure conviction, prosecution should be
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sought unless no substantial federal interest
would be advanced by the prosecution or un-
less there are other substantial federal
interests that would be served by declining
prosecution.

This principle was among those articulated
in the recently published “Principles of Fed-
eral Prosecution."” ' Paragraph 2 of Part B of
the “Principles”, which addresses the deci-
slon to decline prosecution, provides that:

“The attorney for the government should
commence or recommend federal prosecution
if he believes that the person’s conduct con-
stitutes a federal offense and that the admis-
sible evidence will probably be sufficient to
obtain and sustain a conviction, unless, in
his judgment, prosecution should be de-
clined because:

“(a) no substantial federal interest would
be served by prosecution;

“{(b) the person is subject to effective
prosecution in another jurisdiction; or

“(c) there exlists an adequate non-criminal
alternative to prosecution.”

However, In cases in which there is a pos-
sibility that classified information may be
revealed if the prosecution is pursued, an
additional consideration must be addressed
in determining whether it is appropriate to
continue with the investigation or prosecu-
tion; that is, whether the need to protect
against the disclosure of the classified in-
formation outweighs other federal interests
that would be served by proceeding with the
prosecution. In such cases, therefore, it is
the responsibility of the Department of Jus-
tice, in consultation with the agency or agen-
cles whose classified information is involved,
to identify and assess these competing inter-
ests so that a reasoned decision may be made
with respect to continuing the investigation
or prosecution.

The purpose of these guidelines is to lden-
tify those factors which should be considered
in determining whether to prosecute a viola-
tion of federal law where it appears that
there is a possibility that classified informa-
tion will be revealed If prosecution is pur-
sued. While these guidelines do not provide
an exhaustive list of all factors which may
properly have a bearing on this determina-
tion, an attempt has been made to enumerate
those factors which are most important and
are likely to arise with some frequency.

2. General Provislons.

a. Authority:

These guidelines are lssued pursuant to
sectlon 12(a) of the Classified information
Procedures Act of 1980 (Pub. L. No. 96-456,
94 Stat. 2025), which provides in pertinent
part that:

“. . . The Attorney General shall lssue
guidelines specifying the factors to be used
by the Department of Justice in rendering
a decision whether to prosecute a violation
of Federal law in which, in the judgment of
the Attorney General, there is a possibllity
that classified information will be revealed."”

b. Definitions:

As used in these guldelines—

(1) the term “classified Iinformation”
means any information or material that has
been determined by the United States Gov-
ernment, pursuant to an Executive order,
statute, or regulation, to require protection
agalnst unauthorized disclosure for reasons
of natlonal securlty and any restricted data,
as defined in paragraph r of sectlion 11 of the
Atomic Energy Act of 19564 (42 U.S.C. 201
(¥)): and

(2) the term “national security” means the
national defense and foreign relations of the
United States.

1The “Principles of Federal Prosecution,"”
which apply to all federal prosecutions, were
published by the Department of Justice in
July 1980, and are set out in section 9-27.000
of the U.S. Attorneys' Manual.
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c. Functions of the Attorney General:

The functions and duties of the Attorney
General under these guidelines may be ex-
ercised by the Deputy Attorney General,
Associate Attorney General, or an appropri-
ate Assistant Attorney General. However, the
exercise of these functions und authorities
by an official other than the Attorney General
shall in no way limit the authority of the
Attorney General to review, reverse, or amend
any decision made under these guidelines.

3. Initiating or Declining Prosecution:

a. Determination of the propriety of initi-
ating or declining prosecution:

Where, in the judgment of the Attorney
General, it appears that the prosecution of
a violation of federal law may result in the
disclosure of classified information, the At-
torney General shall determine whether the
potential damage to the national security
that might result from such disclosure out-
weighs other federal interests that would be
served by the prosecution of the offense. If
it 1s determined, after review of all relevant
factors, that the potential damage to na-
tional security interests posed in prosecuting
such & case outweighs other federal interests
in proceeding with prosecution, prosecution
of the offense may be declined.

In making this determination, the Attor-
ney General shall assess all relevant infor-
mation and evidence, consult with and seek
the advice of the appropriate interested de-
partments and agencies, and, whenever ap-
propriate, fully utilize the procedures set
out in the Classified Information Procedures
Act of 1980 in order to assess more accurately
the probability that classified information
would be disclosed if the case were prose-
cuted, and the likely nature and extent of
such disclose.

b. Factors bearing on the decision to initi-
ate or decline prosecution:

In rendering a declision whether to prose-
cute a violation of federal law where there
is a possibility that classified information
may be revealed, the following factors, among
others, should be considered:

(1) The likellhood that classified infor-
mation will be revealed if the case 1s prose-
cuted. All relevant considerations bearing
on this issue should be weighed, including:

(a) whether it will be necessary for the
government to reveal classified information
publicly in order to establish an element
of the offense;

(b) whether the introduction of classi-
filed information will be sought by the de-
fendant as a means of establishing a defense;

(c) whether the government will be re-
quired to disclose classified information to
the defendant under the Brady doctrine, the
Jencks Act, or in fulfillment of due process
or other requirements;

(d) the likellhood that, under the proce-
dures of the Classified Information Proce-
dures Act, classified information sought to
be disclosed publicly by the defendant would
be found to be Inadmissible, or the govern-
ment would be permitted to use a substitute
for the disclosure of specific classified in-
formation;

(e) the number and nature of persons to
whom disclosure of classified information
may be necessary, and the nature and extent
g grrgiic::vzlmfasms that may be avallable

sclosure
iienter aod beyond authorized re-

(f) whether the government’'s ref
permit disclosure of classified 1nrorl::1.t1:§
would result in dismissal of the indictment
or a lesser sanction.

(2) The damage to the national securi
t

that might result if the classified in.torma{
tion ;s mva&i;d. All relevant considerations
bearing on is Issue
e ke should be weighed,

(a) the nature and extent of anticipated
harm to the foreign relations or natl::;nal
defense of the United States;
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(b) the level of classification and sensl-
tivity of the information at lssue;

(c) the extent of any previous unauthor-
ized disclosure of the information;

(d) the likelihood that disclosure of classi-
fied information in the course of the prose-
cution would confirm the accuracy of classi-
fied information previously unsubstantiated;
and

(e) the llkellhood that disclosure would
adversely affect future cooperation with in-
dividuals, organizations, or governments in
obtaining classified or other confidential in-
formatlon.

(3) The likelihood that the government
would prevail if the case were prosecuted. As
in all Federal prosecutions in any case where
proceeding with prosecution may result in
disclosure of classified information the like-
lihood of a successful prosecution based on
the available evidence should be established.

(4) The nature and importance of other
federal interests that would be served by
prosecution. Although an assessment of the
federal Interests that would be served by
prosecution is a consideration in the decision
to prosecute any case, where proceeding with
prosecution may result in the disclosure of
classified information that would create a
risk of damage to the national security, all
relevant considerations bearing on this issue
should be carefully weighed, including:

(a) the seriousness of the offense charged;

(b) the extent of the prospective defend-
ant's involvement in the commission of the
offense;

(c) the likely sentence that would be im-
posed if conviction were obtained;

(d) the likely deterrent effect of convic-
tion; and

(e) the avallability of adequate non-
criminal alternatives to prosecution.

4. Reservation:

a. Relation to the authority of the Attor-
ney General:

Nothing in these guidelines shall be con-
strued to limit the authorities or respon-
sibilities of the Attorney General under the
Constitution or laws of the United States.

b. Non-litigablility:

The guidelines set forth herein are solely
for the purpose of internal Department of
Justice guidance. They are not intended to,
do not, and may not be relied upon to create
a right or benefit, substantive or procedural,
enforceable at law by any party to any mat-
ter, clvil or criminal.

5. Term and Effective Date:

These guldelines shall become effective on
June 10, 1981, and shall remaln In effect
until modified in writing by the Attorney
General.

Issued this 10th day of June, 1981.

WriLLiAM FRENCH SMITH,
Attorney General.

WARREN RICHARDSON

Mr. HATFIELD. Mr. President, there
is a growing concern in this Chamber
about the methods and tactics used when
we, or the general public, are feeling
antipathy toward a Presidential nomi-
nee.

One of the objectives of every Presi-
dent is to select talented people to help
him carry out the mission of the execu-
tive branch. Innate ability, complemen-
tary experiential background, and im-
peccable character are all important in-
gredients one hopes to find in people
selected for high-level Government posts.
It matters not that we may be for or
against a particular nominee, for hope-
fully objective reasons, that we should
be concerned about the unfortunate
treatment that several recent nominees
have received.
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What we have perceived in the media
and sensed in the behind-the-scenes
rumor mill have not aided us or the
Aunerican people in coming to just con-
clusions on these nominees. I trust that
commenting about it today will at least
have some ameliorating effect as we will
soon have before us again controversial
nominees.

Once more, I want to assert that it
does not matter whether we are for or
against particular nominees that this
issue should be raised. But rather we
should be concerned that possibly a
few less-than-principled people have
prevailed and could again, in short-
circuiting the objective analysis of can-
didates' qualifications.

For my own part, it is my conviction
that I should support the President in
his nominations unless there is a com-
pelling reason not to. In that light I sup-
ported Mr. Warren Richardson for the
post of Assistant Secretary of Legislation
at Health and Human Services, and I
was prepared to vote against Ernest
Lefever as the Assistant Secretary for
Human Rights at the State Department.
But notwithstanding my position on
these nominations, my concern grew
through the process of each man's con-
sideration that facts were put aside for
fiction to the detriment of society.

In Mr. Richardson’s case it is my belief
that the Government has lost a fine man
and effective public servant. I wrote to
him recently to extend empathetic sup-
port and to ask for a “thorough debrief-
ing” from his perspective, with the belief
that his insights gained through his dif-
ficult experience would be helpful to the
Senate.

I was not disappointed. His response
not only addresses candidly, and with
thorough documentation, his own treat-
ment in being wrongly charged with
anti-Semitism, but also explores the
dangers of McCarthy-era guilt by as-
sociation and the difficulties of having
stories like his handled factually in the
press. I commend his letter and its at-
tachments to your study.

Mr. President, I ask unanimous con-
sent that Mr. Richardson’s letter and
the copies of correspondence to him be
entered into the RECORD.

There being no objection, the material
was ordered to be printed in the RECORD,

as follows:
WasHINGTON, D.C.,
June 15, 1981.
Hon. MARK HATFIELD,
U.S. Senate,
Washington, D.C.

DeAR SeENaTOR HATFIELD: Thank you for
sending me a copy of the booklet, “For Those
Who Hurt.” It was very thoughtful of you
and helpful to me. In your letter of June 9,
1981, you ask if it is possible to provide you
with a “thorough debriefing” from my per-
spective of the “unfortunate treatment" I
recelved as a nominee for an assistant secre-
tary position.

At your suggestion, I am pleased to set
forth an account of the recent ordeal In-
volving the withdrawal of my name from
consideration by the President for nomina-
tion to the position of Assistant Secretary
for Legislation at the Department of Health
and Human Services (HHS). This account
will deal with three major aspects of the con-
troversy: the political battle, the battle of
personal integrity, and McCarthylsm.
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At the outset, let me state clearly that
I have no personal animosity towards the
cast of characters who played out their parts
in this drama on the stage of life.

THE POLITICAL BATTLE

The synopsis of events began on Tuesday,
April 14, when a local official of the Anti-
Defamation League of B'nal B'rith called
Mr. David Newhall, who now holds the title
of Chief of Staff at HHS, and Informed him
that the League would oppose my proposed
nomination. Upon being informed of this
development late that afternoon, I tried to
locate former Senator Richard Stone. The
next day I talked to him in London, England,
and he called the Anti-Defamation League,
asking them to postpone publicizing this
matter until after he returned to the United
States on Saturday, April 18, and we could
talk with the individuals concerned. There
was apparent agreement to proceed in that
fashlon.

Unfortunately, a Member of Congress is-
sued a press release on the subject, and it
became a topic of newspaper reports on Fri-
day, April 17. More stories appeared in sub-
sequent days. The allegation was put forth
that I am anti-Semitic, hence not qualified
to serve as the Assistant Secretary for Leg-
islation at HHS. The following week, begin-
ning Monday, April 20, the intensity of the
press campalgn increased. I wrote an apology
for whatever misunderstanding may have
arisen over any of my actions. I also visited
with the Washington chiefs of two well-
known Jewish drganizations. A United States
Senator informed the Secretary that he was
golng to lead a filibuster to try to stop my
confirmation if the nomination reached the
floor.

By mid-week 1t became clear that the war
was being fought on two levels. Level one
was an attack on my character, i.e., the
charge of anti-Semitism. Level two was po-
litical, L.e., the llberal establishment tele-
graphing its desire to battle the Reagan
administration over my appointment.

The growing importance of the political
battle also became very clear because of
three events:

1. A leader of one Jewish organization as-
sured me that this affair was “nothing per-
sonal.”

2. Letters from Amerlcans of Jewish de-
scent who have known me for at least 25
years declared, and explalned, that I am not
antl-Semitic. These were ignored by Jewish
leaders and the press.

3. A Jewish friend of mine called to ex-
plain that this was a liberal scheme to em-
barrass the Reagan Administration.

There is yet another reason why it be-
came apparent that the battle was now es-
sentially political in nature. Nothing ever
Just happens In politics—it 1s planned.
Timing is one of the key factors in political
wars, just as It Is in bullet wars. The whole
offensive against me was timed to reach a
crescendo when President Reagan appeared
before the joint session of Congress to bring
them, and a natlonwlde TV audience, his
very important message about the economic
recovery program.

There is independent verification that the
whole attack was timed and not spontaneous.
As noted above, Tuesday, April 14, 1981, was
the date the Department was notified that
my appointment would be opposed. Six days
prior thereto, namely, April 8, a political ob-
server in Washington with excellent connec-
tions called to tell me that a declslon had
already been made to oppose my nomination
in order to attack the Reagan Administra-
tion. Why the delay? Timing, of course,

It was not until the week beginning Mon-
day, April 13, that it became generally
known that President Reagan would address
the nation when Congress returned from its
Easter recess. The t!ming pattern was almost
upset by the phone call from Senator Stone.
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Had there been no press statements until
after he arrived at his office on April 20, and
had we met with Jewish leaders about their
concerns, the opponents’ critical timing
sequence would have been ruined.

On Friday, April 24, the White House
made its formal announcement that the
President would address Congress the next
Tuesday, April 28. That same Friday after-
noon it became clear that there was no evi-
dence to support the charge of anti-semit-
ism, and it was equally clear that the liberal
establishment timing sequence was on
course, thus allowing them to ride the issue
into a fillbuster in order to embarrass the
President. Thelr ploy was checkmated when
I withdrew my name from consideration.

My decislon was made without any pres-
sure from the Secretary or the President,
both of whom had been extremely sup-
portive.

One of my colleagues at HHS commented
afterward on the irony of the situation. He
pointed out that I had been employed, in
large measure, because of my ability to
understand political situations and to arrive
at sound political judgments. In exerclsing
these abilities, I removed myself from the
position.

Thus it goes in political wars. There are
winners and losers. I was a loser in this one.
From a political perspective only, I must
say that the liberal establishment planned
and executed its battle well. But there will
be other battles, other winners and other
losers.

THE BATTLE OF PERSONAL INTEGRITY

American political history is replete with
examples of mudslinging, name-calling, and
other assorted political dirty tricks. Like-
wise, the victims of such battles litter the
pages of history. My case is no different from
the others. All of us have a duty to be grace-
ful losers in the political battle, but none of
us Is under an obligation to allow false al-
legations relative to our personal life to go
unanswered.

In terms of the battle over my personal
integrity, I was exonerated. In his statement
accepting my request to withdraw my name,
Secretary Schwelker sald:

““A careful review produced no convincing
evidence that Warren Richardson is or ever
was anti-Semitic or racist.”

His conclusion was based upon personal
knowledge and upon the letters which were
sent to the Department in my behalf.

These letters came about because many
friends called to offer help. They either read
or heard about the headline, “Charges of
Anti-Semitism Peril Nomination for Key HHS
Post," which appeared in the first story car-
ried by the Washington Post on April 17.
Most of them were outraged over the unfrue
characterization of me since all have known
me to be non-anti-Semitic.

Fortunately, two of the people who offered
to help are American citizens of Jewish
descent. One of these individuals is Mr. Al-
bert A. Rapoport, who wrote, in part:

“I am an American of the Jewish falth. Tn
the past, I have been a member of B'nal
B'rith, B'rith Sholom, and the Jewish War
Veterans. Because of my background, educa-
tion and practice as a lawyer for over 27
years, I feel well-qualified to judge whether
a person is anti-Semitic or not. Anti-Semi-
tism 1s a condition of a person's character.
It cannot be imputed. It either exists, or it
doesn't exist.

“Warren is not antl-Semitic In any way,
shape or form. This judgment is based on
the many years I have known him as a friend,
and to be a sensitive human being. We met
in September of 1951, at law school in Wash-
ington, D.C. Warren and I went to classes
together, studied together, and endured the
trauma of studying for and taking the bar
examination together. We soclalized at par-
ties and family gatherings. During all of
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these years, I have never heard Warren utter
an antl-Semitic remark; tell a racist story
of any kind; or speak unfeelingly of a per-
son, because of his race, religion, or national
origin. You can understand my sense of out-
rage at seeing groundless allegations that
Warren is anti-Semitic. The only obvious
thing to be gleaned from these Post articles
is that Warren is being used as a political
football for the selfish interests of others,
regardless of consequences to a really decent
human being, and his family. Is it any won-
der that we have difficulty in getting the best
people for government service when they
have to bear unfounded slings and arrows?"

In short, Mr. Rapoport says that I'm not
anti-Semitlc.

The second citizen of Jewish descent is
Mr. Irwin Richman. He states:

“At the outset, I would stress that as e
Jew, I have known anti-Semites and ex-
perienced their hatred first hand. I have
known Warren Richardson for over 25 years
(since December 1955) and state that Warren
Richardson has never by word or deed shown
or expressed anti-Semitism. On the contrary,
Warren Richardson is one of the most fair-
minded, objective persons I have known.”

Again, I am not anti-Semitic. Coples of
both letters are attached.

Also attached are coples of other letters
which were received. Mr. and Mrs. George
Hewitt, who have known us for over thirty
years and come from “mixed heritage and
religious backgrounds,” say that the allega-
tion of anti-Semitism is *“‘the most unfor-
tunate, false, and unfounded accusation and
abuse of our freedoms that I have ever
known.” Two pecple, Congressman Gene
Snyder and Mr. William E. Pursley, Jr., were
lobbled by me when I was employed at Lib-
erty Lobby, and they both testify, in effect,
that I was not then, and am not now, anti-
Semitic.

The next three people—Hubert Beatty,
James D. McClary, and R. M. Chastain—all
worked with me at the Assoclated General
Contractors (AGC) from 1973 to 1977, after
I had left Liberty Lobby, and testify as to my
competency as a lobbyist.

Mr. Charles T. Carroll, Jr., worked with
me at AGC on a dally basis for almost four
years. His testimony is that “not once” dur-
ing that period did I ever express any thought
that could be viewed as anti-Semlitic. During
the past eight years I have worked as a lobby-
ist with a great many people. Four of them—
Argyll Campbell, Hal Coxson, John 8. Bush,
Jr., and F. Patricia Callahan—spent many,
many hours with me. All of them testify,
in effect, that I am not anti-Semitic.

Another business friend is Mr. Kenneth C.
O. Hagerty, Vice-President of the American
Electronles Assoclation (AEA). AEA was &
client to my firm when I was in business
for myself from 1977 to 1981. Mr. Hagerty
states:

“What I can speak to that you may not
know are Warren's philosophic and religious
views, He and I have had numerous extended
conversations over the years on religion, poli-
tics, and the interrelation between them.
Those private conversations took place long
before he had any thought of returning to
government service. They have ranged over
all economic, political and geopolitical issues.
Never in that time can I recall a single
statement or reference that might reason-
ably be construed as antl-Semitic. I can
vouch for the fact that Warren's view of the
world 1s not antagonistic toward Jews or any
other ethnic group.”

The next attached letter is from Mr. Bruce
Klein who knows me socially through his as-
soclation with my wife in their place of
employment. He, too, states that I am not
anti-Semitle.

Mr. Svend Petersen, from Florida, writes:

“At no time did I hear Mr. Richardson
utter a remark that could be even remote-
ly construed as anti-Semitic. In fact, it
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seemed to me that one could assume from
his conversation that he was opposed to put-
ting people into ethnic categories, as he
vigorously expressed his opposition to label-
ing people as ethnic stereotypes.

“All of my people, except for immediate
family members, were, from 1940 to 1945, un-
der the rule of the National Soclalists, while
Germany occupied Denmark, my birthplace.
Had Mr. Richardson been anti-Semitic or
pro-National Socialist, I would have dis-
continued our friendship.”

Finally, here are the words of Miss
Yvonne M. Chicoine, who writes:

"“We were speaking of the role of God in
soclety and why communism could not be
tolerated by anyone with a faith in God be-
cause it was not only mon-God, but anti-
God. As I recall, you were 'somewhat' an-
gered by the infighting that exists between
people with different religious beliefs be-
cause of your concern that it detracted
from the more important objective—that of
preserving an atmosphere where individuals
have the freedom to worship God at all.

“These certainly are not the sort of words
that would be spoken by someone who found
Judaism the most dangerous element in to-
day’s soclety.”

The sum of all these letters is that those
who know me state unequivocally that I am
not anti-Semitic and/or that I am a good
lobbyist. Thelr statements, moreover, are
identical to my own self-perception. Having
been raised in a Christian home, I have long
known and belleved that the single God of
the unlverse loves all peoples, regardless of
race, creed, or color, equally well. That is
why I know that I am non-anti-Semitic—
because I am not anti-anybody.

Let us compare my true character, as evi-
denced by the testimony above, with the
charges against me. When the words from
the newspaper stories have been clarified,
the furor can be reduced to two allegations:

1. I had authored an op-ed piece for the
New York Times (May 18, 1971) which con-
tained an anti-Semitic reference in one
sentence of the last paragraph.

2. I had worked for Liberty Lobby.

Regarding the first item, it should be noted
that I did not write the last paragraph of the
by-lined column for The New York Times. I
did not know about its existence until after
publication, and I was disturbed by the addi-
tion. A letter by the true author of that para-
graph Is attached. That leaves only the
second item, & statement which attempts to
paint my character by the ancient art known
as guilt-by-association.

Mr. Rapoport, quoted above, puts his
finger on the cardinal fact that ‘“anti-
Semitism is a condition of a person’'s char-
acter. It cannot be imputed. It elther exists,
or it doesn't exlist.” The ldea that anti-
Semitism is a condition of a person’'s char-
acter finds support in the words of Mary
Cunningham of corporate America fame. In
an article in The Washington Star's “Com-
ment"” section on May 10, 1981, adapted from
& recent speech by her, Miss Cunningham
devotes some attention to the high cost of
prejudice. She says:

“Prejudice is a moral falling in the souls
of the people who harbor it.”

Anti-Semitism is a prejudice, and whether
it is & moral failing of the soul or a condition
of character, the essential fact is that it can-
not be imputed from circumstances outside
the soul and/or character. Thus, in weighing
direct testimony against an allegation based
upon gullt-by-assoclation, there is no ques-
tlon but that the direct testimony vitiates
any conclusion reached by the attempted
imputation. The matter can be put another
way, as it was by Mr. Hagerty, also quoted
above:

“As you know, it is impossible to prove a
negative. Warren cannot refute these charges
in any absolute sense—nor could anyone else.
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The burden of proof must be on those assert-
ing his anti-Semitism to show it affirma-
tively.”

Those who made the charge did not show
any affirmative proof that I am anti-Semitic.
Ferhaps they showed a prima facle case of
guilt-by-association, but they falled to rebut
the positive, affirmative proof that I am non-
anti-Semitic provided by the testimony of
the people discussed above.

These people have known me from differ-
ent perlods of my life and under such inti-
mate circumstances that if I had ever been
anti-Semitic, tkey would have observed it.

At this point it could be fairly said that a
mistake had been made in not taking this
positive evidence to the press and having my
side of the story presented to the public.
When the whole affair started, the Secretary
asked his Chief of Staff to conduct a com-
plete review of my proposed nomination. He
believed that the review could be conducted
in a responsible way, with everybody trying
to produce positive evidence on one side or
the other. Because of this concept of fair
play on his part, he made a determination
that there would be a news blackout as to his
activities and mine. The case would not he
tried in the papers. With this decision I
concurred. Unfortunately, the news media
thought otherwise and carried on the battle
in a one-sided manner.

But the individual members of the press
should not bear all the criticlsm for their
incomplete coverage of the event. The news
business in this country s so competitive
that reporters and feature writers are under
great pressure to produce copy, whether it is
checked for accuracy and balance or not. We
are all famillar with the case of Janet Cooke,
late of the Washington Post, who almost
won a Pulitzer Prize for the story of
“Jimmy"—almost, that s, until it turned
out there was no Jimmy. Then, the Wash-
ington Star for Saturday, May 9, 1981, car-
ried the story (page A-4) of New York Dally
News columnist Michael Daly, who resigned
the day before over an article about some
events which followed the death of Bobby
Sands. Michael O'Nelll, editor of the News, is
quoted as saying:

“In the absence of independent corrobo-
ration of disputed points and in view of his
use of misleading journalistic techniques,
his resignation was accepted.”

This insatiable drive for sensationalism,
regardless of the cost in truth and accuracy,
cannot be laid entirely at the feet of the
re>orters. It can be partly attributed to the
system. Reporters, too, work for others, and
their superiors must look at the mirror of
introspection to decide how this wild trend
can be halted.

The news media itself recognizes that there
is a problem. A front page story in the Wall
Street Journal for May 14, 1981, by Paul
Blunstein addresses the situation. The head-
line i{s: “Bad News." Mr. Blunstein mentions
both the Janet Cooke and Michael Daly cases
along with others. He refers to Mr. Ben H.
Bagdikian, “a former Washington Post editor
who teaches journalism at the University of
California at Berkeley."

Later in the article Mr. Blunstein says:

“But Mr. Bagdikian belleves that competi-
tion—especially competition from the strong
visual imagery of televislon—has produced
pressure ‘to reward reporters who are stylis-
tically distinctive, without looking at them
closely enough to see that they're factually
distinctive." "

Later on, Mr. Blunstein says:

“But Mr. Felker [Clay Felker, current edi-
tor of the Dally News afternoon edition] dis-
agrees with Mr. Bagdikian about the pressure
on reporters. He thinks the probiem is with
the writers themselves, especially those who
aspire to become junior versions of Tom
Wolfe, an erstwhile Felker star who some-
times spends months with the people he
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writes about. Writers are ‘much better edu-
cated than they used to be, and much more
difficult to deal with,' Mr. Felker says. ‘Edl-
tors have lost control of their writers.'”

“That has been troubling critics since be-
fore the Janet Cooke aflair. In the Yale Re-
view last August, writer John Hersey argued
that the time hud come to ‘redraw the line
between journalism and fiction.'"

Even TV is not spared from comment by
the press. Judy Bachrach, in her column for
The Washington Star of May 27, 1u81, wrote
about the ‘“four left-wing terrorists” who
“hijacked & Turkish jctliner.” She explained:

“Another headline, another show. One
figured it would have a brilef run on ABC's
Nightline; Interviews with hostages' rela-
tives, four-minute analysis of Turkey Today,
fuzzy long-lens shots of terrorists, slap-dash
reconstruction of who they are and what they
want. After years of practice, the news or-
ganizations have become as expert at absorb-
ing, mythologizing and inciting the bad news
as the terrorists themselves. Every detall,
every bullet is bathed in the glamour of ac-
tion and anonymity (Who was that masked
man?).” (Emphasis added)

Whether it be competition among them-
selves, competition with television, lack of
talent, loss of control by editors, the need to
redraw the line, or the expertise at mythol-
oglzing and inciting the bad news, it is obvi-
ous that the system is in dire need of a re-
turn to lost ideals. Because we believe in
the tradition of a free press, we pray that the
news industry will pump the bilge water out
of its own ship.

Regardless of what motivated the press to
present only a one-sided view of the false
charges leveled at me, and notwithstanding
the positive proof of my non-anti-Semitism,
some people have exhibited much Interest
in one aspect of my career—the four years
spent at Liberty Lobby. Why did I go there?
Why did I stay? Wasn't I in a policy-making
position? All these questions are irrelevant,
because they are part of the attempt to find
me gullty by association, whereas it has been
established by positive means that I am
non-anti-Semitic. However, to satisfy the
curiosity of those who feed upon the irrele-
vant, I shall brlefly answer these questions.

I went to Liberty Lobby in June 1968 be-
cause of the opportunity it offered to alle-
viate the economic distress caused by a se-
rious auto accldent involving my wife four
months earlier. The accldent resulted in five
serious operations over a T-year period, in-
cluding three on the spine, which continued
the financial drain. My wife wore neck
braces night and day for nearly four years.
In addition to attending to her health prob-
lems, I was required to drive my children
over 65 miles per day to and from school. I
stayed at Liberty Lobby because it was dif-
ficult to find a comparable job which allowed
me the freedom to make the transportation
commitment. Middle-class Americans of all
faiths and ethnic backgrounds understand
these family problems. In response to the
third question, I was not in a policy-making

position.
M'CARTHYISM

We all know that political battles can
become messy. The possibility of losing such
a battle Is a risk we take when we enter the
political war zone. But one risk not assumed
is the personal vilificatlon heaped upon a
person—not directly, but through guilt-by-
assoclation. Many years ago the liberal es-
tablishment cried “foul” when the late Sen-
ator Joe McCarthy pursued these tactics for
his own political ends. Recently, in the
Washington Star for Thursday, April 30,
1981, columnist Edwin M. Yoder, Jr., wrote
an article on “Senator Denton and Mem-
orles of McCarthylsm.” One paragraph fol-
lows:

“But while historical perspective broad-
ens, it does not alter the verdict on Mec-
Carthylsm, However motivated, McCarthy's
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technigques—falsehood, innuendo, slander,
the general disregard of judicious and re-
sponsible inquiry so central to democracy—
were evil. The late Richard Rovere specu-
lated that McCarthy, so far as motives were
concerned, was essentially a nihilist, and
maybe he was right. In most aftairs of state,
in any case, motive matters far less than
effect.”

McCarthylsm means evil techniques; spe-
cifically, falsehood, innuendo, slander and
the general disregard of judicious and re-
sponsible inquiry so central to democracy.
The whole concept of McCarthyism has be-
come mired in political rhetoric. This is a
tragedy because beneath the rhetoric, be-
yond the evil technique, we find human
beings involved, not checkers on & political
checkerboard.

Mr. Yoder has performed a fine service by
illuminating and refining the definition of
this evil. While his terminology “the general
disregard of judicious and responsible in-
quiry so central to democracy” may lack
specificity in the eyes of McCarthy-lovers, it
is not obscure to most Americans. Clearly,
those words embrace the idea of a general
disregard for one of the great hallmarks of
Anglo-American law—a person is innocent
until proven gullty. Regardless of how many
hundred victims (of which I am only one,
therefore, not unique) have resulted from the
application of McCarthyism, very few, if any,
were allowed their birthright of being de-
clared innocent and requiring their detrac-
tors to prove in a positive (not guilt-by-as-
soclation) manner their transgressions. This
basic unfairness, which tears the warp and
woof of the American culture, is the reason
why most Americans abhor McCarthyism.

The practices of McCarthyism (including
the evil techniques, denial of the concapt
that we are innocent until proven guilty,
and the tragic personal consequences) pro-
duces a result which goes far beyond my
own case. It is an unjustifiable flaw in the
national consclence. The cumulative result
of this virus means that our American civi-
lization shall never mature until we rid
ourselves of this disease.

My own bona fides as an anti-McCarthy
fighter were established when Senator Joe
McCarthy was practicing his art. As stated
by Mr. Rapoport in his letter (copy at-
tached) :

“Warren and I were In law school during
the McCarthy era. We were almost alone in
our opposition to McCarthyism. In the after-
class discussions and arguments, which were
80 much a part of the law school experience,
Warren and I would go against as many as
15 to 20 other students, expressing our im-
mense distaste for Senator McCarthy's tac-
tics. How Ironic that one of the great anti-
MecCarthy debaters is now belne subjected to
‘McCarthyism’ by the very Institution which
deplored that reprehensible tactic.”

I onposed MecCarthyism 30 years ago, and
I oppose it now. Perhaps my opvosition is
more meaningful now since T have been vic-
th:?lzed by this un-American evil,

n my own case the most notable aspect of
MecCarthylsm was the general d.isre:grd of
Judicious and responsible inquirv. The per-
son who relessed the information to the
press was asked whv I had not been notified
and given the opportunity to verify the facts
before publication. All of the information
and letters contained herein could have been
supolied prior to release to the press just as
easily as after the fact. There was no ade-
quate response to the question.

Another example of the general disregard
of judicious and responsible inquiry was re-
ported at length in The Washingten Post
“Outlook” section for Sundav, May 10, 1981.
In a story entitled “The Nazi Who Never
Was" and subtitled “How a witch-hunt by
Judge, press, and Investigators branded an
innocent man a war criminal,” Flora John-
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son tells the story of Frank Walus. In her
words she says:

“Overwhelming evidence shows that Walus
was not a Nazi war criminal, that he was
not even in Poland during World War IL
Much of this evidence was available to the
U.S. govérnment bejore Walus was even
charged, long bejore he was brought to court.
(Emphasis added)

“And the Walus case can, for the moment,
stand as another monument to the stuplidity
of witch-hunting of any type, however laud-
able the ostensible aim.”

I am sure it is no consolation to Mr. Walus,
who has lost his life savings in attorney’s
fees and court costs, to be welcomed aboard
that stately ship which carries the victims
of McCarthyism.

Putting aside, for a moment, consideration
of McCarthyism as a technique to be used in
political battles, let us look at the effect of
such an unfounded accusation on the life
of the victim. I have spent my entire life
learning and honing the skills of a lobbyist.
These skills are recognized by my peers and
by Secretary Schweiker. To be selected as the
person to be the Assistant Secretary for
Legislation in the Department of this gov-
ernment, which has the third largest budget
in the world, was a recognition by the Sec-
retary and the President of my high stand-
ards and professional achievement. I shall
always treasure this endorsement of my tal-
ent and hard work. It is with great difficulty
that I shall forget, however, the experience
of having this appointment so unfairly torn
from me at the hands of MecCarthylsm.
Neither fair play nor democracy appear to
have been well served under the circum-
stances.

The thrust of this lengthy debriefing was
essentially summarized in your letter of
June 9, 1981, when you said:

“Once agaln it appears that a few un-
principled people prevailed without there
being the benefit of objective analysis of
candidate qualifications.”

I hope that you and some of your col-
leagues can deslgn a way to change the Sen-
ate confirmation system to focus on critical
factors, such as ability, and curtail the triv-
{alization of the process.

Finally, I wish to thank you for taking a
personal interest in this aspect of statecraft—
the selection of excellent people to serve our
country.

Sincerely,
WARREN 5. RICHARDSON.
ALBERT A. RAPOPORT,
Washington, D.C., April 19, 1981.

Mr. Davio NEwHALL ITI,

Ezxecutive Assistant to the Secretary/Ezecu-
tive Secretarv of the Devartment, De-
partment of Health and Human Serv-
ices, Washington, D.C.

DEAR MR. NEWHALL: As an American citl-
zen of Jewish decent, T could not think of
anyone I would rather have as the Assistant
Secretary for Legislation than Mr. Warren
Richardson.

Today's story in The Washington Post by
Spencer Rich is outrageous. His story in Fri-
day's edition of the Post was no better. The
gist of the allegations is that Mr. Warren
Richardson is anti-Semitic and, therefore,
unfit for public office. I consider the charge
absolutely false, and I object to the methods
which have been utilized to smear him.

I am an American of the Jewish faith.
In the past, I have been a member of B'nal
B'rith, B'rith Sholom, and the Jewish War
Veterans. Because of my background, educa-
tion, and practice as a lawyer for over 27
years, I feel well-qualified to judge whether
a person is anti-Semitic or not. Anti-Semit-
ism Is a condition of a person’s character.
It cannot be imputed. It either exists, or
it doesn’t exist.
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Warren is not anti-Semitic In any way,
shape or form. This judgment is based on
the many years I have known him as a
friend, and to be a sensitive human being.
We met in September of 1951, at law school
in Washington, D.C. Warren and I went to
classes together, studied together, and en-
dured the trauma of studying for and taking
the bar examination together. We socialized
at parties and family gatherings. During all
of these years, I have never heard Warren
utter an anti-Semitic remark; tell a racist
story of any kind; or speak unfeelingly of
a person, because of his race, religion, or
national origin. You can understand my
sense of outrage at seeing groundless al-
legations that Warren is anti-Semitic. The
only obvious thing to be gleaned from these
Post articles is that Warren is being used as
2 political football for the selfish interests
of others, regardless of consequences to &
really decent human being, and his family.
Is it any wonder that we have difficulty in
getting the best people for government serv-
ica when they have to bear unfounded slings
and arrows?

I am indignant that this is a medla smear
campaign, using innuendo to achleve a po-
litical purpose. In Friday's article, Post writer
Rich quotes Nathan Perlmutter that he “be-
lieves” that Liberty Lobby was anti-Semitic
for the last 20 years. So what? The critical
issue is whether Warren is anti-Semitic!

Today’s Post article of Sunday, April 19th,
is more of the same. Mr. Rich refers to code
words which I have never beard. Warren was
probably just as surprised to learn that he
spoke some kind of code language not taught
us at law school.

Warren and I were in law school during
the McCarthy era. We were almost alone in
our opposition to McCarthyism. In the after-
class discussions and arguments, which are
s0 much a part of the law school experience,
Warren and I would go against as many as
15 to 20 other students, expressing our im-
mense distaste for Senator McCarthy's tac-
tics. How ironic that one of the great anti-
McCarthy debaters is now being subjected to
“McCarthyism" by the very institution which
deplored that reprehensible tactic! If War-
ren’s nomination is stopped because of gullt
by association, I shall be in the forefront of
a defense committee, organized to stop this
terrible disease of McCarthyism, which I
thought had been done away with years

ago.

Another innuendo which I object to
strongly in the Rich articles, is that Warren
should have somehow silenced others from
volcing their opinions. During our law school
years, both in and out of classes (and par-
ticularly during the McCarthy debates) , War-
ren reminded us that we are not entitled to
freedom of speech if we deny it to others.
It is entirely within Warren's character to
let others say whatever suits their fancy.

I have always thought of Warren as a
brilliant, intellectual type, who cared about
the problems of people. In nearly thirty
years of our knowing each other, and dis-
cussing matters ranging from politics, to
religion, to sports, to soclal problems and
foreign affairs, Warren has never expressed
an extremist view; on the contrary, they are
balanced, rational and moderate.

Respectfully yours,
ALBERT A. RAPOPORT.
APrIL 19, 1981.

Mr. Davip NewHaLL ITI,

Ezecu*ive Assistant to the Secretary/Execu-
tive Secretary of the Department, De-
partment of Health and Human Serv-
ices, Washington, D.C.

DeEar Mgr. NewHALL: I write this as an
American Jew and a friend of Warren Rich-
ardson and to express my strong disagree-
ment with the allegations of anti-Semitism
made against Warren Richardson as reported
in the Washington Post of April 17, 1981.
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At the outset, I would stress that as a
Jew, 1 have known anti-Semites and expe-
rienced their hatred first hand. I have known
Warren Richardson for over 25 years (since
December 1955) and state that Warren has
never by word or deed shown or expressed
antl-Semitism. On the contrary, Warren
Richardson is one of the most fair-minded,
objective persons I have known.

This is not to say that Warren and I agree
about everything. On the contrary, we have
argued together, disagreed in certain areas,
and agreed in others. But never has there
been acrimony or hatred shown by Warren
and I have always considered him a friend.

Durlng the period December 1955 through
September 1059, Warren and I, as attorneys
at the General Accounting Office, were close.
We ate lunch together, had many talks on
life, religion, raising children, and almost any
other subject that close friends discuss. War-
ren is a man of strong convictions, but even
if you disagree with him (as I did on some
matters), you recognize him as an honest,
stralghtforward person. As a political liberal
I saw this In Warren’'s conservatism.

Our contacts have not been restricted to
the office. Warren and his wife, Nancy and
mysell and my wife have socialized together.
In fact, Warren held my first-born son in his
arms at my son's bris (circumcision cere-
mony) and participated in our religious cele-
bration. This was not the act of an anti-
Semite.

And so, as a matter of conscience, I have
written this on my Passover and Warren's
Easter to refute the allegations of anti-Se-
mitism against Warren Richardson. These al-
legations have no basis in substance or fact.

Bincerely yours,
IrwIN RICHMAN.

RoCKVILLE, Mp., April 17, 1981.
Mr. Davip NEWHALL III,
Ezxecutive Assistant to the Secretary/Ezecu-
tive Secretary of the Department, De-

paritment of Health and Human Serv-
ices, Washington, D.C.

DEAR MR. NEWHALL: We have studied, ralsed
familles, worked, and soclalized with Mr. and
Mrs. Warren Richardson for over thirty years.
Since my wife and I have mixed heritages
and religious backgrounds we are very per-
ceptive to anyone who discriminates agalnst
others on raclal or religious bases. We know
that Mr. and Mrs. Richardson do not have
prejudiced thoughts, never entertain dis-
criminatory attitudes, and have never spoken
or acted in an anti-Semitic or racist manner.
They have sacrificed greatly in order to strive
for and obtain the highest ideals, educational
standards, morals and motivations for them-
selves and their children. Their success 1s
witnessed by their professional achievements
as well as the accomplishments of their chil-
dren. They and their children are the perfect
example of what America stands for.

The allegations of anti-Semitism that have
been made against Warren Richardson are the
most unfortunate, false, and unfounded ac-
cusations and abuse of our freedoms that I
have ever known.

Yours respectfully,
GEORGE HEWTTT.
JACQUELINE A, HEWITT.

HOUSE OF REPRESENTATIVES,
Washington. D.C., April 20, 1981.
Hon. RICHARD S. SCHWEIKER,
Secretary, Department of Health and Human
Services, Washington, D.C.

Dear Dicr: During my tenure on the Hill
representing the Fourth District of Ken-
tucky, I have had a good voting record on
pro-Tsraell issues,

I have known Warren Rlichardson for
many years, going back to the days when he
worked for Liberty Lobby. He has lobbled
me on a varlety of issues at the time (and
since). On every encounter I found him to
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be a warm, sensitive and !mmensely capable
lobbyist. Never at any time did Warren ex-
hibit any anti-Semitic attitude or posture.

I trust this will assist you in making a de-
termination as to whether or not to go for-
ward with his nomination.

With best wishes, I am

Sincerely yours,
GENE SNYDER.

ARLINGTON, VA.,
April 20, 1981.

Mr. Davip NewmaLL III,

Ezecutive Assistant to the Secretary/Erecu-
tive Secretary of the Department, De-
partment of Health and Human Serv-
ices, Washington, D.C.

DeAR M. NEwHALL: I am writing this let-
ter on behalf of Warren Richardson, my
friend and colleague for the past elght years,
in view of certaln allegations made agalnst
him, in effect, describlng Mr. Richardson as
“anti-Semitic.” At present I am the Chief
Legislative Asslstant to Senator Frank H.
Murkowski of Alaska.

I have worked with Warren Richardson
over the past eight years in my capacity as
Chlef Counsel of the Senate Judlclary Sub-
committee gn Revision and Codification of
Laws (1972-74), Chalired by Senator Sam J.
Ervin, Jr. of North Carolina, and as Chief
Legislative Assistant to Senator Richard
Stone of Florida (1975-80). In all of my deal-
ings with Warren Richardson, in his capacity
as a representative of the Liberty Lobby, &
representative of the Assoclated General
Contractors, and more recently representing
his own consulting firm, Warren Richardson
has always been an advocate of principle and
legitimate political philosophy. He has never
expressed or intimated In any way whatso-
ever an opinion or attitude that demeans
any Individual or group on the basis of race,
color, creed or national origin. For anyone
to imply the contrary is to indicate to me
that such a person simply does not know
Warren Richardson nor has ever worked with
him,

My first assoclation with Warren Rich-
ardson was during the perlod while he was
serving as general counsel of the Liberty
Lobby and I was working with Senator Ervin
on the staff of the Judiclary Committee
(1972-73) . Senator Ervin, who holds his con-
stitutional views with integrity and deter-
mination, was strongly opposed to the Sen-
ate ratification of the so-called “Genocide
Convention.” The Liberty Lobby also opposed
this treaty. On many occasions Warren Rich-
ardson and I talked about legislative tactles
and substantive issues relating to the Sen-
ate’s consideration of the “Genoclde Con-
vention.” In the course of many meetings
which I had with Warren Richardson on this
subject, our discussions were based on Sen-
ator Ervin's concern that this pending treaty
would fundamentally undermine the constl-
tutionally-guaranteed rights of American cit-
izens who might be subject to international
criminal tribunals where such constitution-
ally-guaranteed rights would not be provided
for. Senator Ervin and I both appreclated
greatly Warren Richardson’s knowledge on
this subject which was useful in Senator
Ervin's active opposition to the convention
during the 1972-73 period.

Subsequent to my getting to know Warren
Richardson during the 1972-73 perlod, I
worked with Warren Richardson while I was
the Chlef Legislative Assistant to Senator
Stone. I had occaslon to work with Mr. Rich-
ardson on labor relations issues while he
was representing the Assoclated General Con-
tractors and on the “Helnz-Stone” constitu-
tional amendment to limit Federal spending,
when he was representing his own consult-
ing firm. Throughout this period of time I
found Warren Richardson to be a man of
complete personal and professional integrity,
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& man of unusual intellectual energy and a
man of fairness and good spirit.

While I am not personally famillar with
the circumstances surrounding the allega-
tions of “antl-Semitism™ made against War-
ren Richardson, I do unqualifiedly state that
I have never heard from Warren Richardson
any expression or witnessed any actlon on
his part that would In any way imply racial,
ethnlc or religious prejudice. In brief, Warren
Richardson could not possibly be “anti-
Semitic.”

Any new Administration needs men and
women of intelligence and Integrity. Warren
Richardson is such a man. I recommend him
most highly for the Assistant Secretary’s po-
sition and belleve he would be a great asset
to your Department and to the Congress.

Sincerely,
WiLLiam E. PURSLEY, Jr.

THE ASSOCIATED GENERAL
CONTRACTORS OF AMERICA,
Washington, D.C., April 20, 1981.

Mr. Davip NEwHALL III,

Ezecutive Assistant to the Secretary/Ezecu-
tive Secretary of the Department, De-
partment of Health and Human Services,
Washington, D.C.

DEaR Mr. NEwHALL: Mr. Warren Richard-
son was employed by The Assoclated General
Contractors of America, as Director, Leglsla-
tion, from July 15, 1973 until July 1, 1977,
which was the effective date of his
resignation.

Warren Richardson’s professional compe-
tence during his employment by this assocla-
tion contributed significantly to establishing
the foundation for our current legislative
actlvities.

Mr. Richardson worked diligently and well
for our organization. His knowledge of the
federal legislative process, and how to
influence that process effectively were
excellent.

Mr. Richardson resigned from The Asso-
clated General Contractors of America's staff
to establish his own business.

Sincerely,
HUBERT BEATTTY,
Ezecutive Vice President.
Boise, IpaHO,
April 20, 1981.

Mr. Davip NewHALL ITI,

Ezecutive Assistant to the Secretary, Secre-
tary of the Department of Health and
Human Services, Washington, D.C.

Dear Mr. NEwWHALL: I am writing you re-
garding the appolntment of Warren Richard-
son as Assistant Secretary of Health and
Human Services. It appears from news re-
leases that this may be In jeopardy because
of a presumed affront to one organiration in
an editorial written by Mr. Richardson ten
years ago.

I have known Mr. Richardson for some
eight years, starting with his employment in
the Leglslative Divislon of the Assoclated
General Contractors of America. I was Na-
tional President of the AGC in 1972. I served
on the Executive Committee from 1962 until
1978. From 1973 to 1976, I was Chairman of
the Legislative Committee, and Mr., Richard-
son was In charge of the staff of that
committee.

During those three years under my direc-
tion Mr. Richardson organized the Leglsla-
tive Network of the AGC. That network
now has established an AGC member of an
as-oclate member as lialson with each of the
535 members of Congress. This is a lobbylng
effort which is extremely effective on legis-
lation concerning the construction indus-
try.

As you may know, construction in all of
its ramifications is the largest industry in
the United States.

I was gratified by the proposed appoint-
ment of Mr. Richardson in an area where
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he is eminently competent. The appoint-
ment of such second and third tier individ-
uals s a requisite for the successful ac-
complishment of Presldent Reagan's pro-
gram. Frankly, if the Administration starts
to compromise its appointments because
of the outcrles of every special interest
group that raises its head, 1t is going to be
“business as usual” for the next four years—
as it has been for far too long—and the
President will not be able to do what I be-
leve he can do and what must be done if
this country is ever to realize its true poten-
tial.

As to my bonafides, prlor to my retire-
ment three years ago, I was Chairman of
the Board of Morrison-Knudsen Company,
Inc., of Boise, Idaho, a leading construction
and engineering firm which has an annual
volume of $2 bllllon. The Company works
worldwide.

I am a lifelong Republican having held
county, state and national positions. For
any information you may need about me
personally, my Integrity, abllity, patriotism
and so forth, I refer you to the entire Idaho
delegation—Senators McClure and Symms,
and Congressmen George Hansen and
Larry Cralg. They will tell you I don't make
any endorsements lightly.

This letter is written because I belleve
the decision to make this appointment of
Mr. Richardson was excellent, and I would
not like to see the Secretary needlessly lose
the services, advice and counsel of capable
individuals Iike Warren Richardson for
what appear to be speclous reasons.

Thank you for any consideration you
may give this letter.

Sincerely,

JAMES D. McCLARY.

Morr1soN-ENUDSEN COMPANY, INC.,
Boise, Idaho, April 20, 1981.
Mr. Davio NEWHALL III,
Ezecutive Assistant to the Secretary, Secre-

tary of the Department of Health and
Human Services, Washington, D.C.

DeAR Mr. NEwHALL: I recently learned of
criticism directed toward the confirmation of
Warren Richardson as Assistant Secretary of
Health and Human Services.

As a friend and colleague of Warren
through an assoclation commencing during
his employment with the Assoclated General
Contractors, I want to personally volce strong
endorsement of Warren's confirmation. War-
ren has some splendid qualities, to include
intelligent, innovative, resourceful, compe-
tent and experlenced; capabilities which have
kept him on the success side of past efforts
and which has earned him an excellent repu-
tation as a very good legislative advocate.

Coupled with the above, his integrity and
common sense provide an employer with an
adrolt abllity to accomplish with the utmost
probity.

I would hope to reinforce the qualities
which first brought Warren's talents to your
awareness and nomination, to not now utilize
80 capable an individual would not appear to
be in the administration's best interest.

Sincerely,
R. M. CHASTAIN.
U.S. BENATE,
BUBCOMMITTEE ON LABOR,
Washington, D.C., April 20, 1 -
Hon. RicHARD 8. Sg:xw:ma. PrEA, w81
Secretary, Department of Health and Human
Services, Washington, D.C.

Dear MR. SECRETARY: I note from recent
press reports that the nomination of Mr.
Warren S. Richardson has been placed in
Jeopardy because of allegations of anti-Semi-
tism on Mr. Richardson's part.

I have known Mr. Richardson since Bep-
tember 1073 and worked directly for him,

CONGRESSIONAL RECORD —SENATE

on a dally basis, for almost 4 years there-

after. Not once during this time did Mr.

Richardson express any thought that could

be viewed as anti-Semitic. Indeed, I have

heard no words expressing any form of big-
otry from Mr. Richardson on any occasion.

In this 4 year perlod Mr. Richardson and
I repeatedly discussed world events and prob-
lems. On these frequent occasions any big-
otry on Mr. Richardson's part would have
been apoarent.

Mr. Richardson is a knowledgeable, con-
sclentlous, and analytical individual who is
well qualified to be an Assistant Secretary
at HHS. The charges against him should be
dismissed immediately, as they are without
basis.

I deplore the tactics of those that are
seeking to scuttle Mr. Richardson's nomina-
tion. It's too bad that, In thelr zeal to
achieve their goals, they are willing to go to
such extremes.

Sincerely,
CHARLES T. CARROLL, Jr.,
Counsel Subcommittee on Labor.
NATIONAL ASSOCIATION
OF MANUFACTURERS,
Washington D.C., April 21, 1981.

Mr. Davip NEwHALL III,

Ezxecutive Assistant to the Secretary/Ezecu-
tive Secretary of the Depariment, De-
partment of Health and Human Services,
Washington, D.C.

DEeAR MRr. NEwWHALL: Even though I did not
know Warren Richardson until after he had
worked for Liberty Lobby, I can state with
conviction that my frlendship and close
working relationship with him as a fellow
lobbylst never showed Warren to be, in any
way, antl-Semitic—or, for that matter, prej-
udiced against any person because of his
race, religion or national origin. True, War-
ren does hold certain convictions—he does
have a philosophy—about the role and the
slze of government in our soclety, but this In
no way has ever manifested itself—in my
observation—in any personal prejudices
against any person, because of his heritage
and background.

I do not, for a minute, belleve that Warren
Richardson shares any of the views attrib-
uted to his former boss, Curtis Dall, in a 1970
interview in True magazine as reported In
Sunday's Washington Post. He simply is not
that kind of man.

The detalls of this exaggerated "“flap” aside,
I can state without hesitation or equivoca-
tion that Warren Richardson is a superb
lobbyist of indefatigable energy and skill
who knows and understands well the legisla-
tive process. There is no doubt in my mind
that Warren brings to any Congressional
llaison post In any major department all
the requisite abllity and skill to perform
such a job to the credit of our government.
Among Washington lobbylists who worked on
recent labor-management issue battles, War-
ren was—and Is—recognized as a splendid
leader; In the case of the defeat of common
situs picketing by the Houce of Representa-
tives, Warren was THE PRTNCIPAL LEAD
BUSINESS LOBBY ST (then working for the
Assoclated General Contractors of Amerlca)
in orchestrating the rejection of that un-
desirable legislation. He works well with peo-
ple of varying temperaments; his knowledge
and wisdom, his understanding of Congress
and the legislative process, his solld working
relations with many members of Congress,
has engendered great respect among fellow
lobbylsts who view him as a natural leader,

I would urge the Secretary to stand by
Warren Richardson and retain him in the
service of the Department. I hope that Secre-
tary Schwelker and you and his other top
advisers will recognize this allegation (if I
can dignify it with that word) agalnst War-
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ren as untrue and unwarranted. Certainly it
is belng blown all out of proportion to its
very dublous merit.

From my experlence and knowledge of
Warren Richardson, I can assure you that
you and the Secretary will never regret
standing by him and retaining him in the
service of the Reagan Administration in a
key post in your Department.

Best wishes.

SBincerely,
ARGYLL CAMPBELL.

P.S. The views expressed above are my own
personal convictions; they do not represent
the official position of the National Associa-
tion of Manufacturers, or its arm which I
serve, the Natlional Industrial Council.

Mr. Davip NEwHALL ITII,
Chief of Staff, Department of Health and
Human Services, Washington, L.C.

Dear Mr. NEwHALL: I am writing to ex-
press my concern regarding what certainly
must be unfounded allegations and unjusti-
fled character attacks Involving Warren
Richardson, the Assistant Secretary-Desig-
nate for Legislation at the Department of
Health and Human Services.

I have known and have worked closely
with Warren since 1975, when I was first
a labor law attorney and later the Director
of Labor Law at the U.S. Chamber of Com-
merce. He and I worked together on several
legislative Iissues and we were In almost
dally contact during the many months he
helped direct the efforts of the business
community on the so-called labor law re-
form bill. During that time, I never detected
anything that would substantiate the alle=-
gatlons concerning racial or religious biases.
To the contrary, Warren has always im-
pressed me as being a very decent, moral and
unbiased individual.

It is a tribute to Warren Richardson that
his friends and allles in the business com-
munity, as well as his erstwhile legislative
foes from organized labor, have the highest
personal regard and professional respect for
him. It would be a tragedy for the Depart-
ment, and for the Administration in gen-
eral, to lose someone of his ability and
character.

Sincerely,
Huwma P. Coxson.
Jouwn S. BusH, Jr.,
Washington, D.C., April 24, 1981.
Mr. Davip NewmALL IIT,
Chief of Staff, Department of Health and Hu~
man Services, Washington, D.C.

Dear M. NEwHALL: I have served long and
intimately with Warren Richardson on sev-
eral successful legislative lobbying cam-
palgns. He is very experienced and highly
competent in this line of work and com-
mands the respect and attention of a large
number of congressmen, senators and thelr
stafls.

During hundreds of hours where Mr. Rich-
ardson and I were alone vislting congres-
slonal offices, over luncheon, coffee, and din-
ners, I have never heard him utter a single
anti-Semitic nor "raclst” statement. He is
not only a gentleman but indeed a truly
gentle person.

It is a profound tragedy that Mr. Richard-
son is now the center of one of the periodic
hysteria eplsodes In the media. I belleve any
thinking person would happily trade in a
brief lapse In his life of which he is not
particularly proud. So let the Liberty Lobby
case be with Warren Richardson.

Secretary Schwelker will suffer the loss of
a talented and dedicated legislative profes-
slonal If the news media succeed in destroy-
ing him.

Very truly yours,
Jouw 8. BusH, Jr.
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WasHiNcTON, D.C., April 20, 1981.

Mr. Davip NEWHALL III,

Ezxeculive Assisiant to the Secretary/Execu-
tive Secretary to the Department, De-
partment of Health and Human Serv-
ices, Washington, D.C.

DEAR MR. NEwWHALL: I wholeheartedly sup-
port the nomination of Warren S. Richard-
son to be Assistant Secretary for Legisla-
tion at the Department of Health and Human
Services. I was stunned to read the allega-
tions In the press against both his personal
integrity and his qualificatlons for the posi-
tion.

From 1974 to 1980, I represented Sears,
Roebuck and Co. as a lobbyist In Washing-
ton. During that time I had the opportunity
to work closely with Mr. Richardson on sev-
eral major legislative campalgns, including
common situs picketing both In 18756 and
again in 1977 and the labor law reform fili-
buster In 1978. I can categorically state that
in my six year assoclation with Mr. Richard-
son, he displayed the utmost professional
regard for all persons irrespective of race,
religlon, sex or national origin. Mr. Richard-
son is a fine and accomplished professional
whose reputation for fairness, quality and ef-
fectiveness Is beyond reproach.

Those allegations by the press are false
and maliclous and deserve nothing less than
a resounding condemnation.

Yours truly,
P. PATRICIA CALLAHAN.
CoLumMsIa, Mb.,
April 20, 1981.

Subject: Appointment of Warren Richardson
as Assistant Secretary.

Mr. Davip NEwHALL III,

Ezecutive Assistant to the Secretary/Ezecu-
tive Secretary of the Department, De-
partment of Health and Human Services,
Washington, D.C.

DeArR MR. NEWHALL: I am an engineer with
the firm MPR Assoclates here In Washing-
ton, and have worked with Mr. Richardson's
wife for the last five years. During that time
I have frequently spoken with Mr. Richard-
son in my office. I have met him soclally
numerous times, and have visited with him
both at his home and mine.

As long as I have known him, Mr. Richard-
son has always brought great energy and
dedicatlon to his work. In general, he has
been assoclated with more conservative
causes, and as a result I have from time to
time had ldeologlical differences with him.
However, in all the time I have known him
I have never heard him express any opinions
or make any statements which were even
slightly anti-Semitic or racially bilased. I
have never even heard him tell a joke with
racial overtones. I am nnable to understand
the basis for any of the statements which
have been made against him.

In my opinion Mr. Richardson is a dedi-
cated and hard worker who will be a credit
to the Department of Health and Human
Services. Please count me as one of those
who belleve that allegations that he is antl-
SBemitic or racially blased are completely un-
founded.

Sincerely,
BruUCE ELEIN.

—

AMERICAN ELECTRONICS ASSOCIATION,
Washington, D.C., April 17, 1981.

Mr. Davip NEwHALL IIT,

Ezecutive Assistant to the Secretary, Ezecu-
tive Secretary of the Department, De-
partment of Health and Human Serv-
ices, Washington, D.C.

DeEaR Mr. NEwHALL: I was distressed to
read this morning that the nomination of
Warren Richardson is being questioned on
grounds of alleged anti-Semitism. I have
known Warren for some years and worked
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closely with him on a number of legislative
projects. I am sure you already know he is
an unusually effective and professional leg-
islailve aavocate who is aole to work weil
with people of diverse viewpoints and back-
grounds.

What I can speak to that you may not
know are Warren's philosophic and religious
views. He and I have had numerous extended
conversations over the years on religlon, poli-
tics, and the interrelation between them.
Those private conversations took place long
before he had any thought of returning to
government service. They have ranged over
all economic, political and geopolitical ls-
sues. Never in that time can I recall a single
statement or reference that might reasonably
be construed as anti-Semitic. I can vouch
for the fact that Warren's view of the world
is not antagonistic toward Jews or any other
ethnic group.

As vou Fnow, it Is impossible to prove a
negative. Warren cannot refute these charges
in any absolute sense—nor could anyone else.
The burden of proof must be on those as-
serting his anti-Semitism to show it afirma-
tively. To my knowledge, they have not done
50. I do not think they will be able to.

All we have seen so far has been guilt-by-
assoclation. Many people would be surprised
and disappointed if that were enough to de-
prive this administration of a person as able
as Warren Richardson.

Sincerely,
EeNNETH C. O. HAGERTY,
Vice President, Government Operations.

Arprin 18,
To Whom It May Concern:

I have known Warren 8. Richardson, of
Washington Grove, Maryland, since 1961. For
& number of years, while I lived in nelgh-
boring Rockville, he and I were seatmates on
the Baltimore & Ohio Rallroad’s morning and
evening commuter trains. We visited in each
other's homes occasionally and I met his
wife and children, just as he met my wife
and children.

At no time did I hear Mr. Richardson
utter a remark that could be even remotely
construed as anti-Semitic. In fact, it seemed
to me that one could assume from his con-
versation that he was opposed to putting
people into ethnic categories, as he vigor-
ously expressed his opposition to labeling
people as ethnilc stereotypes.

All of my people, except for immediate
family members, were from 1940 to 1945,
under the rule of the National Soclalists,
while Germany occupled Denmark, my birth-
place. Had Mr. Richardson been anti-Semitic
or pro-National Soclalist, I would have dis-
continued our friendship.

While I am confident that B'nal B'rith is
& fine fraternal organization, I have mixed
feelings about the Anti-Defamation League
or, as some of my Jewish friends designate
it, the Defamation League. While it naturally
and commendably flghts organized anti-
Semitism, I can recall when it jolned In the
smear campalgn against Charles A. Lind-
bergh before the United States intervened
in World War II. During the hate campaign
agalnst the Republican presidential candi-
date, Barry M. Goldwater (who is half-
Jewish), in 1964, the League was very active.
As an employee of a senator and several
members of the House of Representatives, I
read quite a bit of its propaganda.

I believe that a person can be anti-
Zionlst without being anti-Semitic, just as
I belleve that a person can oppose the idol-
atry of the Kennedy cult without being anti-
Catholic. I further believe that one can
oppose the efforts of the King cult to can-
onize Martin L. King, Jr., without being
anti-Negro.

1981.
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Milllons of Americans want the national
government cut down to silze. This can be
done only by either reducing the number of
Jobs in the bureaucracy or by replacing col-
lectivistic incumbents with conservatives. If
my Soclal Securlty payments are reduced and
my Civil Service annuity is cut, I will say
“Amen!", provided, of course, that millions of
other recipients have their payments reduced.

Mr. Richardson has graduated from law
school, he is a certified public accountant,
and he has had experience selling real estate.
He is civic-minded, having served on the
Washington Grove city council.

I hope the Committee on Finance of the
Senate will report the Richardson nomina-
tion to the Senate with a recommendation
that he be conirmed.

With all good wishes, I am,

SVEND PETERSEN.

—

JacksoN HEIGHTS, N.Y. April 22, 1981.
Mr. WARREN RICHARDSON,

Washington Grove, Md.

DEAR WARREN: Reading the news accounts
of your alleged anti-Semitism make me wish
that more people had been present at the
Iunch we had shortly before I left for New
York.

We were speaking of the role of God In
soclety and why communism could not be
tolerated by anyone with a falth in God be-
cause it was not only non-God, but anti-
God. As I recall, you were ‘somewhat’ angered
by the infighting that exists between people
with different religious bellefs because of
your concern that it detracted from the
more important objective—that of preserv-
ing an atmosphere where individuals have
the freedom to worshlp God at alll

These certalnly are not the sort of words
that would be spoken by someone who found
Judaism the most dangerous element in to-
day's soclety.

My prayers continue for your speedy con-
firmation as the new Asslstant Secretary.

Warm regards,
YVONNE,

ALEXANDRIA, VA., April 16, 1981.

Mr. Davip NEwHALL III,

Ezxecutive Assistant to the Secretary/Ezecu-
tive Secretary of the Department, De-
partment of Health and Human Services,
Washington, D.C.

DeaAR Mr. NewHaALL: Warren Richardson
has asked me to explain to you the circum-
stances of the New York Times letter of May
18, 1971.

In early March of that year Warren had
testified before Congress that Liberty Lobby
had been opposed to the war in Vietnam.
This generated many phone calls and in-
quiries. I belleve the New York Times ini-
tiated a request for the Lobby to prepare an
op-ed plece on that subject. Since Warren
had testified, I asked him to prepare the
draft.

After the draft was prepared and for-
warded to me, Warren left the office for the
day. I reviewed the document and made few
changes, except I added the last paragraph.
If you read the plece carefully, you will see
the difference in writing style. It was my
prerogative as a policy maker to make what-
ever changes I deemed appropriate. Because
Warren had left for the day, I dropped the
letter in the mall.

I can recall how upset Warren was when he
saw the published version of the plece with
the added paragraph. He thought it was off
the subject and objectionable.

Sincerely yours,
CurTis B, DaLL.
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MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to the
Senate by Mr. Saunders, one of his sec-
retaries.

EXECUTIVE MESSAGES REFERRED

As in executive session, the Acting
President pro tempore laid before the
Senate messages from the President of
the United States submitting sundry
nominations which were referred to the
appropriate committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

PRESIDENTIAL APPROVAL

A message from the President of the
United States reported that on June 186,
1981, he had approved and signed the
following act:

8. 1070. An act to extend the authorization
for youth employment and demonstration
programs, and for other purposes.

MESSAGES FROM THE HOUSE

At 2:19 p.m., a message from the House
of Representatives, delivered by Mr.
Berry, one of its reading clerks, an-
nounced that the House has passed the
following bill and joint resolution, in
which it requests the concurrence of the
Senate:

HR. 3807. An act to make technical cor-
rections in the Defense Officer Personnel
Management Act; and

H.J. Res. 287. Joint resolution in support
of the implementation of the World Health
Organization voluntary code on infant for-
mula.

HOUSE MEASURES REFERRED

The following bill and joint resolution
were read the first and second times by
unanimous consent, and referred as in-
dicated:

H.R. 3807. An act to make technical correc-
tions in the Defense Officer Personnel Man-
agement Act; to the Committee on Armed
Bervices.

H.J. Res. 287. Joint resolution in support
of the implementation of the World Health
Organization voluntary code on infant for-
mula; to the Committee on Forelgn Rela-
tions.

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with ac-
companying papers, reports, and docu-
ments, which were referred as indicated:

EC-1430. A communication from the Gen-
eral Counsel of the Department of Defense,
transmitting a draft of proposed legislation
relative to certain regulations governing ex-
cepted service technicians of the Natlonal
Guard; to the Committee on Armed Services.

EC-1431. A communication from the Di-
rector of the Defense Security Assistance
Agency, transmitting, pursuant to law, a pro-
posed forelgn military sale to Canada; to the
Committee on Armed Services.

EC-1432. A communication from the Di-
rector of the Defense Security Assistance
Agency, transmitting, pursuant to law, a
report on the Department of the Army's pro-
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posed letter of offer to Euwalt for defense
articles estimated to cost In excess of $25
million; to the Committee on Armed Services.

EC-1433. A communication from the Di-
rector of the Export-Import Bank of the
United States, transmitting, pursuant to law,
the annual report of the Bank for fiscal year
1980; to the Committee on Banking, Housing,
and Urban Affairs.

EC-1434. A communication from the Secre-
tary of Energy, transmitting, pursuant to
law, a study of the compliance problems of
small electrlc utility systems; to the Com-
mittee on Energy and Natural Resources.

EC-1435. A communication from the Secre-
tary of Energy, transmitting pursuant to law,
the quarterly report on Biomass Energy and
Alcohol Fuels for the period January-March
1981; to the Committee on Energy and Nat-
ural Resources.

EC-1436. A communication from the Secre-
tary of Energy, transmitting, pursuant to
law, the annual report required under the
Public Utilities Regulatory Policies Act of
1978, dated May 1981; to the Committee on
Energy and Natural Resources.

EC-1437. A communication from the Unit-
ed States Trade Representative, transmitting,
pursuant to law, notice that the President
has decided to renew the U.S.-Romanian and
U.S.-Hungarian Trade Agreements; to the
Committee on Finance.

BEC-1438. A communication from the Secre-
tary of Labor, transmitting a draft of pro-
posed legislation to amend the Federal Em-
ployees’ Compensation Act, as amended, to
provide for more equitable benefits, to re-
establish a waiting period for benefits, to
promote the return of disabled workers to
employment, and for other purposes; to the
Committee on Governmental Affairs.

EC-1439. A communication from the As-
sistant Secretary of Energy (Management
and Administration), transmitting, pursuant
to law, a report on a new Privacy Act system
of records; to the Committee on Govern-
mental Affairs.

EC-1440. A communication from the Li-
brarian of Congress, transmitting, pursuant
to law, the annual report on the activities
of the Library of Congress for fiscal year
1980, including the Copyright Office, four
issues of its supplement, and a copy of the
annual report of the Library of Congress
Trust Fund Board; to the Committee on
Rules and Administration.

PETITIONS AND MEMORIALS

The following petitions and memorials
were laid before the Senate and were re-
ferred or ordered to lie on the table as
indicated:

POM-216. A resolution adopted by the
Mayor and Councilmembers of Homerville,
Georgila, favoring full funding of the “Pri-
ority Primary” program in the Department
of Transportation; to the Committee on
Commerce, Science, and Transportation.

POM-217. A resolution adopted by the
Napa, California, Chamber of Commerce,
favoring legislation to repeal section 301 of
the Powerplant and Industrial Fuel Use Act
of 1978; to the Committee on Energy and
Natural Resources.

POM-218. A resolution adopted by the
Healdsburg, California, Chamber of Com-
merce, favoring legislation to repeal section
301 of the Powerplant and Industrial Fuel
Use Act of 1978; to the Committee on Energy
and Natural Resources.

POM-219. A joint resolution adopted by
the Legislature of the State of California;
to the Committee on Finance:

“RESOLUTION

“Whereas, Toxic and hazardous waste,
which is often carcinogenic, is a threat to the
natural environment and a danger to public
health; and

June 18, 1981

“Whereas, While the Incidence of cancer
in the United States and the quantity of
toxic and hazardous waste produced in the
country is increasing, the number of dump
sites that are safe and capable of recelving
such waste is declining in number, with only
one such dump site in the Los Angeles basin;
and

“Whereas, Although it is in the public in-
terest to reduce or remove toxic chemicals
from the environment, there is a significant
economic risk assoclated with new tech-
nology to treat toxic and hazardous waste;
and

“Whereas, There 1s a need for investments
in technology to reduce, eliminate, detoxify,
neutralize, and recycle toxic and hazardous
waste; now, therefore, be it

“Resolved by the Assembly and Senate of
the State of California, fointly, That the
Legislature of the State of California re-
spectfully memorializes the Presldent and
the Congress of the United States to enact
appropriate legislation to provide a 40 per-
cent investment tax credit for equipment
and facilitles which reduce, eliminate, de-
toxify, neutralize, or recycle toxic and haz-
ardous waste at the site of generation of
that waste or at a reglonal collection fa-
cllity, and to provide a 60-month amortiza-
tion and depreciation for such equipment
and facilities; and be it further

“Resolved, That the Chlef Clerk of the
Assembly transmit coples of this resolution
to the Presldent and Vice President of the
United States, to the Speaker of the House
of Representatives and to each Senator and
Representative from California in the Con-
gress of the United States.”

POM-220. A resolution of the County
Council of Clinton County, New York, op-
posing the early retirement proposal as to
retiring at sixty-two years of age under the
Social Security System; to the Committee on
Finance.

POM-221. A resolution adopted by the San
Luis Obispo, California, City Councll, ex-
pressing its support of the efforts by the
Federal administration to return powers to
local entities and urging a careful imple-
mentation of those efforts In ways that will
enhance, not further impede, home rule; to
the Committee on Governmental Affairs.

POM-222. A resolution of the Four State
Inter-Tribal Assembly, constituting an Inter-
Tribal Assembly made up of federally-recog-
nized tribes, stating their position on cer-
tain issues in legislation adopted at an Inter-
Tribal Assembly in Duluth, Minnesota; to
the Select Committee on Indlan Affalirs.

POM-223. A resolution adopted by the
Medical Staff of Owensboro-Daviess County
Hospital, Owensboro, Kentucky, relating the
repeal of PSRO programs; to the Committee
on Labor and Human Resources.

REPORTS OF COMMITTEES

The following reports of committees
were submitted: .

By Mr. THURMOND, from the Committee
on the Judiclary, without amendment:

S. Res. 141. Resolution to express the
sense of the Senate that combating violent
crime should be a national priority.

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. McCLURE, from the Commilttee on
Energy and Natural Resources:

Danlel N. Miller, Jr., of Wyoming, to be
an Assistant Secretary of the Interior.

Richard Mulberry, of Texas, to be Inspec-
tor General, Department of the Interlor.
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Shelby Templeton Brewster, of Maryland,
to be an Assistant Secretary of Energy
(Nuclear Energy).

J. Erich Evered, of Nevada, to be Adminis-
trator of the Energy Information Adminis-
tration.

(The above nominations were reported
from the Committee on Energy and Nat-
ural Resources with the recommendation
that they be confirmed, subject to the
nominees’ commitment to respond to
requests to appear and testify before
any duly constituted committee of the
Senate.)

By Mr. PACEWOOD, from the Committee
on Commerce, Science, and Transportation:

Alan Green, Jr., of Oregon, to be a Federal
Maritime Commissioner for the term of 5
years expiring June 30, 1986.

(The above nomination was reported
from the Committee on Commerce,
Science, and Transportation with the
recommendation that it be confirmed,
subject to the nominees’ commitment to
respond to requests to appear and testify
before any duly constituted committee
of the Senate.)

By Mr. TOWER, from the Committee on
Armed Senvices:

Mr. TOWER. Mr. President, from the
Committee on Armed Services, I report
favorably the following nominations:
Maj. Gen. Sinclair L. Melner, U.S. Army,
to be lieutenant general, Gen. Bryce Poe
II, U.8. Air Force (age 56), for appoint-
ment to the grade of general on the re-
tired list, Lt. Gen. James P. Mullins, U.S.
Air Force, to be general, and Maj. Gen.
Nathaniel R. Thompson, Jr., U.S. Army,
to be lieutenant general. I ask that these
names be placed on the Executive Cal-
endar.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. TOWER. In addition, in the Air
Force and Reserve of the Air Force there
are 73 appointment/reappointments/
promotions to the grade of colonel and
below (list begins with Irving Freed-
man), in the Air Force Reserve there are
40 promotions to the grade of lieutenant
colonel (list begins with David C. Bil-
low), in the Navy there are 643 tempo-
rary/permanent promotions to the grade
of commander (list begins with Ronald
J. Abler), and in the Navy and Naval
Reserve there are 50 temporary/perma-
nent appointments to the grade of com-
mander and below (list begins with Bruce
R. Dailey). Since these names have al-
ready appeared in the CONGRESSIONAL
Recorp and to save the expense of print-
ing again, I ask unanimous consent that
they be ordered to lie on the Secretary’s
desk for the information of any Sena-
tor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The nominations crdered to lie on the
Secretary's desk were printed in the
Recorp of June 9, 1981, at the end of the
Senate proceedings.)

By Mr. STAFFORD, from the Committee on
Environment and Public Works:

Nunzio J. Palladino, of Pennsylvania, to

be a Member of the Nuclear Regulatory Com-

mission for the term of 5 years expiri
June 30, 1986; and ‘P
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Charles H. Dean, Jr., of Tennessee, to be
& member of the Board of Directors of the
Tennessee Valley Authority for the term ex-
piring May 18, 1990.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first and
second time by unanimous consent, and
referred as indicated:

By Mr. THURMOND:

S. 1386. A bill to amend chapter 5 of title
18 of the United States Code, relating to
arson in executing a scheme to defraud; to
the Committee on the Judiclary.

8. 1387. A bill to provide a walting period
for the purchase of a firearm within the
special territorial jurisdiction of the United
States; to the Committee on the Judlciary.

8. 1388. A bill to amend section 1761 of
title 18, United States Code, dealing with
Presidential assassination, kidnaping, and
assault; to the Committee on the Judiclary.

By Mr. WARNER (for himself, Mr.
HerFLiN, Mr. Forp, Mr. MATTINGLY,
Mr. HuppLESTON, Mr., ANDREWS, Mr.
Murkowskl, Mr. RawNpoLPH, Mr.
HaArrY F. BYRD, Jr., Mr. STEVENS, MTr.
DenTON, Mr. Packwoop, Mr. SPEc-
TER, Mr. Sasser, Mr. JEPSEN, Mr.
Havagawa, and Mr. BRADLEY):

S. 1389. A bill to declare and recognize the
vital importance of deep-draft commercial
ports to this country's economy and national
defense, and the world’s economy and energy
self-sufficlency, and to establish a process to
promote, finance, and facllitate on an ex-
pedited and priority basis the improvement
of deep-draft commercial ports in the United
States in order to promote domestic com-
merce and U.S. export capabilities for coal,
grain, and other agricultural commodities,
manufactured goods for export, iron ore and
other commodities; to the Committee on En-
vironment and Public Works.

By Mr. PROXMIRE:

S. 1390. A bill for the relief of Eenneth W.
Hunke and Virginia F. Hunke; to the Com-
mittee on the Judiciary.

By Mr. BENTSEN:

S. 1391. A bill for the rellef of Dr. Oscar
Raul Espinoza Madariasa, his wife, Maria
Inez, his son Felipe Andres and daughter
Claudia Paola; to the Committee on the
Judiciary.

By Mr. MITCHELL:

8. 1392. A bill to repeal the tariff on casein
blanks; to the Committee on Finance.

By Mr. MITCHELL (for himself and
Mr. DURENBERGER) :

8. 1393. A bill to amend the Internal
Revenue Code of 1954 to increase the charl-
table contribution deduction allowable for
property constructed by the taxpayer and
contributed for use for educational purposes
or for research or experimentation; to the
Committee on Finance.

By Mr. DECONCINI:

8. 1394. A bill to improve the abllity of the
Secret Service to protect the President and
other designated protectees; to the Com-
mittee on the Judiciary.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. THURMOND:

S. 1386. A bill to amend chapter 5 of
title 18 of the United States Code, re-
lating to arson in executing a scheme
to defraud; to the Committee on the Ju-
diciary.

S. 1387. A bill to provide a waiting pe-
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riod for the purchase of a firearm within

the special territorial jurisdiction of the

United States; to the Committee on the

Judiciary.

S. 1388. A bill to amend section 1751
of title 18, United States Code, dealing
with Presidential assass'nation, kidnap-
ing, and assault; to the Committee on
the Judiciary.

LEGISLATION RELATING TO FRAUD, FURCHASE OF
A FIREARM, AND PRESIDENTIAL ASSASSINATION,
KIDNAFING, AND ASSAULT
The remarks of Mr. THURMOND on this

legislation appear earlier in today’s Rec-

ORD.

By Mr. WARNER (for himself,
Mr. HEFLIN, Mr. Forp, Mr. MAT-
TINGLY, Mr. HUDDLESTON, MTr.
ANDREWS, Mr. MURKOWSKI, Mr.
RanpoLPH, Mr. HArrY F. BYRD,
Jr., Mr. STEVENS, Mr. DENTON,
Mr. PACKwoOD, Mr. SPECTER, Mr.
Sassgr, Mr. JEPSEN, Mr. HAvA-
KAWA, and Mr. BRADLEY) :

S. 1389. A bill to declare and recognize
the vital importance of deep-draft com-
mercial ports to this country’'s economy
and national defense, and the world's
economy and energy self-sufficiency, and
to establish a process to promote, finance,
and facilitate on an expedited and prior-
ity basis the improvement of deep-draft
commercial ports in the United States in
order to promote domestic commerce and
U.S. exrort capabilities for coal, grain,
and other agricultural commodities,
manufactured goods for export, iron ore,
and other commodities; to the Commit-
tee on Environment and Public Works.

DEEP-DRAFT PORTS

The remarks of Mr. WARNER and Mr.
HerLIN on this legislation appear earlier
in today’s RECORD.

By Mr. MITCHELL:

S. 1392. A bill to repeal the tariff on
casein blanks; to the Committee on
Finance.

REMOVING THE TARIFF ON CASEIN BUTTON

BLANKS

® Mr. MITCHELL. Mr. President, I am
introducing a bill to remove the tariff on
imported casein button molds, also re-
ferred to as blanks. This tariff no longer
serves its original purpose and is putting
domestic firms at a competitive disad-
vantage.

The Ball & Socket Manufacturing Co.,
which has a plant in Waldoboro, Maine,
manufactures casein buttons used on
work gloves and uniforms. To manufac-
ture these buttons, the firm must pur-
chase casein button blanks. Since 1979,
there have been no domestic manufac-
turers of blanks, so Ball & Socket has
had to purchase imported blanks. The
tariff on imported finished buttons is
only 6.8 percent.

This tariff schedule puts Ball & Socket
at a competitive disadvantage. They
have no alternative to purchasing im-
ported blanks and paying a tariff. Fur-
thermore, if they pass on this cost in the
form of higher prices, foreign suppliers
are at clear advantage because of the
lower tariff.




12852

Mr. President, the tariff on casein
blanks is unnecessary and unwise. It is
unnecessary because there are no do-
mestic blank producers to protect with
the high tariff. It is also unwise because
domestic manufacturers such as Ball &
Socket, by buying raw materials and
manufacturing the buttons themselves,
create jobs in the United States. The
differential in tariffs encourages pur-
chasing finished buttons manufactured
overseas. I urge the Senate to act swift-
ly to repeal this tariff.@

By Mr. MITCHELL (for himself
and Mr. DURENBERGER) :

S. 1393. A bill to amend the Internal
Revenue Code of 1954 to increase the
charitable contribution deduction allow-
able for property constructed by the tax-
payer and contributed for use for educa-
tional purposes or for researcher experi-
mentation; to the Committee on Finance.

RESEARCH AND EXPERIMENTATION

EQUIPMENT DONATIONS ACT
® Mr. MITCHELL. Mr. President, I am
pleased to join with Senator DURENBER-
GER in introducing the Research and Ex-
perimentation Equipment Donations Tax
Act of 1981. This bill would improve the
existing tax incentive for the donation
of newly manufactured equipment to
universities, colleges, and vocational
schools.

This bill addresses two pressing na-
tional needs. First, it would aid finan-
cially hard-pressed educational institu-
tions in expanding their research and ex-
perimentation programs. Second, it
would improve the innovative capabili-
ties of U.S. Business Enterprises by re-
ducing the shortage of trained technical
personnel.

One of the biggest obstacles faced by
schools trying to create or expand tech-
nical programs is the prohibitive cost of
state-of-the-art technical equipment.
The problem is compounded by the rapid
pace of new technical development,
which makes costly equipment obsolete
in a short period of time. Schools have
to rely to a greater degree than ever be-
fore on equipment donations from the
private sector.

Prior to 1969, the full fair market
value of equipment donated to a school
was tax deductible. The flow of donated
equipment was adequate to meet educa-
tional needs. Since, then, however, this
tax deduction has been limited to the
cost of manufacturing the donated
equipment. This is substantially less
than what these products would be sold
for. It places an unnecessary constraint
on the amount of inventory that is con-
tributed to educational institutions each
year.

As a result, the amount of equipment
being donated by the private sector has
not kept pace with industries’ demand
for more qualified technical people.
From local vocational schools to Ameri-
ca's leading colleges of engineering,
there is a pressing need for laboratory
and instructional equipment. And the
amount of technical equipment, such as
computer systems and laboratory test
gear, that schools can afford to purchase
is sadly inadequate.
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Another urgent national priority, one
which will certainly be addressed in the
upcoming tax bill, is the need to encour-
age American businesses to bring in-
novative products and production tech-
nologies to the marketplace. A number
of bills have been introduced that would
provide incentives for firms to expand
their research and development efforts.

Yet these efforts will not be successful
unless policies are adopted to deal with
the labor shortage facing high technol-
ogy industries. Many firms in these in-
dustries have annual growth rates of 30
to 40 percent and create thousands of
jobs each year. Often the constraint on a
firm's growth is not inadequate demand
for its product or shortages of equipment,
but rather it is the shortage of trained
technical staff.

An increased flow of donated equip-
ment could help solve both the universi-
ties’ cost problems and the industries’
trained-labor shortage. To accomplish
this, however, the tax incentive for the
donation for equipment to educational
institutions must be improved.

The bill we are introducing today would
restore the full fair market value de-
duction for donated equipment. The in-
creased tax deduction would be available
for equipment that was constructed by
the taxpayer within 3 years of when it
was donated. In the case of used equip-
ment, the amount of tax deduction would
be reduced by the amount of previous
depreciation deductions or tax credits
that may have been taken by the tax-
payer.

Recipient schools must agree, in writ-
ing, with the donor that the equipment
will be used solely for educational or
R. & D. purposes and that the property
will not be transferred by the recipient.
This is to insure that the equipment is for
administrative purposes and that it would
not be sold. As is the case of other con-
tributions under chapter 170 of the In-
ternal Revenue Code, deductions would
be limited to a maximum of 5 percent of
the taxpayers' liability.

This bill serves clear public purposes
and contains adequate safeguards to pre-
vent abuse. A similar measure, HR. 2472,
has been introduced in the House by
Representative Suannon. I urge my col-
leagues to support this measure.®
@ Mr. DURENBERGER. Mr. President, I
am pleased to cosponsor the Research
and Experimentation Equipment Dona-
tions Tax Act of 1981. This legislation
would increase the tax incentive for cor-
porations to donate state-of-the-art
technology and up-to-date equipment to
our colleges, universities, and vocational
schools. Under present law, a corporation
is limited to deducting only the costs of
manufacturing for all gifts of equipment.

The legislation that I am today intro-
ducing with my colleague, Senator
MITCHELL, intreases the corporate deduc-
tion for state-of-the-art equipment to
the fair market value of such gifts. In so
doing, our legislation removes the sub-
stantial disincentive under current law
to give the most technologically ad-
vanced equipment to our Nation’s col-
leges, universities, and vocational insti-
tutions. Indeed, this legislation would
equalize the choice between corporate
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sale and donation of such valuable
equipment.

The beneficiaries of this legislation are
numerous: Our students who will gain
hands-on experience and become knowl-
edgeable about the most up-to-date tech-
nology available; the private sector
which today suffers from a shortage of
trained personnel in many fields; and
our academic researcher who today must,
at times, limit or delay their inquiries for
lack of funds to purchase the necessary
laboratory instrumentation or computer
systems. The need is both urgent and
real.

Colleges and universities have been
deeply affected by the economic vagaries
of the times. As a whole, higher educa-
tion has held its own in the last decade
by extreme financial belt-tightening and
by mortgaging the future of their phys-
ical and human capital. The drawing
down of reserves, the deferred mainte-
nance of buildings, the failure to keep
pace in faculty and staff compensation
are familiar and distressing facts. Also
of importance is the financial inability
of many institutions to purchase new
equipment for instruction and research
to overcome obsolescence or to keep pace
with technological advances.

To illustrate, the 1965 National Acad-
emy of Sciences report on chemistry rec-
ognized the need for updating our Na-
tion’s laboratories, yet failed to recognize
the revolution in the experimental ap-
proach to chemistry, biology, and other
fields occasioned by equipment innova-
tions such as on-line data acquisition and
the minicomputers. Such equipment is
today a prerequisite for many types of
research. Increasing the tax incentive
for corporations to donate these badly
needed resources will contribute impor-
tantly to the goal of better education
and research on our Nation's campuses.

The need to rehabilitate the Nation’s
research and teaching laboratories has
been well documented in recent years. In
June 1980, for example, the Association
of American Universities presented a re-
port to the National Science Foundation
that documented the serious condition of
research instrumentation in many lead-
ing academic laboratories. The labora-
tories of 16 leading universities were
compared with those of leading com-
mercial and Government facilities. The
AAU found that the median age of re-
search instruments in the universities is
now twice that of leading commercial
laboratories. The widening gap between
industry and universities will seriously
threaten the ability of our Nation’s lead-
ing researchers to work at the cutting
edge of their fields. The next generation
of scientists and engineers also will have
their educational experiences compro-
mised by their lack of experience in
working with up-to-date equipment. In-
dustry and Government will see the ad-
verse effects on their programs, especially
in defense, energy, and health programs
essential to our national security and
economic and physical well-being.

Bruce Smith and Joseph Karlesky in
their recent book, “The Universities in
the Nation's Research Efforts,” document
the emerging instrumentation needs of
our colleges and universities.
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“A sampling of interview comments
gives some idea of the widespread nature
of the problem as it is perceived across
a variety of fields and institutions.” The
vice president at a private university in
the South cited the growing obsolescence
of research equipment as one of his top
two or three concerns, along with the
impact of inflation and declining re-
search awards. The chairman of a life
sciences department in a private mid-
western university declared that “my top
priority is equipment, my next priority is
equipment, and my third priority is
cgquipment.” The vice chancellor for aca-
demic affairs at a Southern public uni-
versity saw the lack of equipment funds
as “a major concern in chemistry, math,
geology, and especially physics.” The
chairman of the chemistry department
at a major northeastern private institu-
tion predicted that the availability and
stability of funds for general research
services, including sophisticated instru-
mentation, “will be a major factor affect-
ing research over the next 10 years.”

While equipment need spans the sci-
ences, engineering programs perhaps il-
lustrate the acute nature of this problem.
As Smith and Karlesky report:

Engineering is largely a “hands on” field of
endeavor. Therefore, both teaching and re-
search equipment must resemble in some
way those used currently In industry and
commerce. Ideally the university engineer-
ing research laboratory today should be a
forerunner of elements of tomorrow's new
plant.

Englineering research depends heavily on
the use of auxiliary instrumentation—such
as sensors, detectors, meters, signal condi-
tioners, and data display or recording sys-
tems, e.g., magnetic-tape and computer proc-
essors. This Instrumentation also frequently
includes specialized analyzers, mass specto-
graphs, electron microscopes, gas chromato-
graphs, and comparable devices for which the
current unit price ranges between $50,000
and $200,000. Altogether, the auxiliary equip-
ment needed for any modern engineering re-
search undertaking costs about as much as
the facilities with which it is used.

Some of the highest ranked institutions
visited by Smith and Karlesky restralned in
their research efforts because of the lack or
insufficlency of expensive instrumentation,
for example, microfabrication equipment,
computer systems, and data banks. One
leading private university reported special
problems Iin the area of electronic materials
and devices, where "the rapid obsolescence
and high capital Investments for laboratory
equipment make it increasingly difficult to
compete with industrial laboratories . . . We
have not had the equipment to fabricate
integrated clrcuits, which has forced an em-
phasis on materials research as opposed to
circult research.

The instrumentation problem s even more
serious for the multitude of small engineer-
ing schools, those with perhaps only three or
four departments. The cost to them for re-
search facilities is the same per department
as at the large schools but the relative cost
of instrumentation is considerably more be-
cause it cannot be shared over as wide a base.
While the equipment problem appears to be
& major one for the larger Institutions, it is
of almost unmanageable dimension for the
. small engineering schools.

Equipment costs throughout the sci-
ences have risen dramatically in recent
years. The cost of an electron microscope
basic to the day to day work of students
and scientists has increased in cost from
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$45,000 to $105,000 in the last 5 years.
Other basic elements of any normal lab
each average between $10,000 and
$100,000. It is our hope that corporations
realizing the stake that they and the
Nation as a whole have in increasing our
Nation's innovation and productivity will
utilize this tax incentive we propose to-
day to help reequip our Nation’s colleges,
universities, and vocational schools.®

By Mr. DECONCINI:

S. 1394. A bill to improve the ability
of the Secret Service to protect the
President and other designated protec-
tees; to the Committee on the Judiciary.

SECRET SERVICE REFORM ACT OF 1981

Mr. DECONCINI. Mr. President, on
Monday, March 30, like a recurring
nightmare, this Nation and the entire
world was aga'n shocked by a senseless
and tragic assassination attempt on the
life of the President of the United States.
The horrible sight of the President, his
press secretary, and the courageous law
enforcement officers being wounded in
front of the Washington Hilton should
have pricked the national conscience and
warned us in the Congress that some-
thing must be done to help our Secret
Service win the battle against would-be
assassins and terrorists.

The bill which I am introducing today,
I believe, will take a major step toward
providing the Secret Service with the
necessary legislative assistance to over-
come many of the obstacles which cur-
rently impede their efforts to investigate
and apprehend potentially dangerous
individuals before tragedy strikes—not
after the fact. This legislation will also
provide legislative relief to the Agency
to enable it to improve the quantity, the
quality and protect the confidentiality
of intelligence data from all sources, in-
cluding foreign, State and local govern-
ments. Finally, this bill will help to im-
prove the Service's criminal investigative
capabilities by expanding the criminal
investigative jurisdiction of the Secret
Service—not to supersede the criminal
investigative authorites of other law en-
forcement agencies but to supplement
the overall Federal law enforcement
effort in specific, important areas.

Mr. President, on April 2, the Treasury,
Postal Service, General Government Ap-
propriations Subcommittee, of which I
am the ranking minority member, held a
hearing with the Secret Service, which,
because of the tragic events of March 30,
focused on the incident at the Washing-
ton Hilton, and more importantly, on the
legislative changes that would facilitate
the gather'ng of critical intelligence data
for the Service in conducting their pro-
tective and investigative functions.

Secret Service Director Stuart Knight
was very candid about the statutory
roadblocks that impede the gathering
of accurate, crucial intelligence data on
potentilly dangerous groups and individ-
uals. Since those hearings, I have
worked closely with the Secret Service to
fine-tune those legislative changes that
would not only improve their intellig-
ence gathering capabilities and toughen
criminal penalties for threats to public
officials, but expand and more clearly
define the protective and criminal in-
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vestigative functions of the Service. This
bill is a culmination of several months
of reviewing existing and proposed new
Secret Service authorities in the wake
of the March assassination attempt
against President Reagan.

Mr. Fresident, I would like to outline
briefly some of the major provisions of
the Secret Service Reform Act of 1981
and explain why I feel that these
changes will substantially improve the
protective and investigative functions of
the Service.

First, the cornerstone of this legisla-
tion in an amendment to the Freedom of
Information Act that would exempt
from disclosure matters related to the
protective functions of the U.S, Secret
Service. The bill would also amend both
the Freedom of Information Act and the
Privacy Act to better assure the pro-
tection of the identity of confidential
informants, who currently fear retalia-
tion and disclosure of confidential
sources of critical intelligence data.

During the April 2 hearings, Director
Knight testified that the quantity of in-
telligence information being received
from the FBI is about 60 percent of
what the Service used to get and that
the quality was also worse. These
amendments to both the Freedom of
Information Act and the Privacy Act
should alleviate many of those problems
without violating the rights of our citi-
zens that are protected by the acts and
the Constitution. The Service must have
better information on potentially dan-
gerous groups and individuals in order
to protect our top public officials and
visiting foreign leaders from the ever-
present threats against their lives. This
amendment should be a major help in
this regard.

Second, extend “physical zone of pro-
tection legislation to all persons under
the physical protection of Federal inves-
tigative or law enforcement agencies.”
Currently, this “physical zone of protec-
tion” authority exists only for the pro-
tection of the President. This legislation
would provide a specific criminal offense
for violation of this “zone of protectio_n"
for protectees of the Service and provide
further deterrent for unauthoized per-
sonnel to penetate security areas estab-
lished by law enforcement authorities.
This was a legislative recommendation
of the House Select Commission on As-
sassinations that has never been imple-
mented. :

Third, extend to various other speci-
fied protectees of the Service the same
type of protection against threats of
physical harm which is presently af-
forded the President and officer next in
line of succession to the Presidency.
This provision would provide protection
similar to the so-called Presidential
threat statute to former Presidents and
members of the immediate family of the
President, the President-elect, the Vice
President, the Vice President-elect, a
major candidate for the Office of the
President or Vice President or the
snouses of such major candidates. This
legislation would enable the Secret Serv-
ice to immediately investigate and prose-
cute persons making such threats
against these highly visible and vulner-
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able public figures. Investigation and
prosecution of such threats has been
hampered because of a lack of an appli-
cable Federal statute similar to the
“Presidential threat statute.”

Fourth, continue protection of former
Presidents during their lifetime, but
limit protection of the spouse and minor
children of a former President to a
period of 6 months after the President
leaves office, unless protection is de-
clined. This provision would also au-
thorize protection for a former Vice
President for 6 months after the Vice
President leaves office unless such pro-
tection is declined; and authorize the
Secretary of the Treasury to extend or
reinstate protection after any 6-month
period if the Secretary determines that
such protection is necessary.

Current protectees, who would no
longer qualify for Secret Service protec-
tion would be provided protection for a
6-month period following the enactment
of this legislation and then removed
from protective service. However, the
Secretary can reinstate protection if
warranted and would continue to gather
intelligence relating to the necessity of
providing or reinstating such protection.

It is felt that the foregoing modifica-
tions in existing protection are justified
on the basis of the experience of the Se-
cret Service in its protective responsi-
bilities especially during the past few
years. The protective intelligence gath-
ered by the Service regarding the num-
ber and kinds of threats against public
officials and their families suggest that
the manpower and resources of the
Service can be better utilized in other
areas of responsibility.

Fifth, extend to the Secret Service ad-
ditional authority to conduct investiga-
tions of suspected violations relating to
threats against other protectees of the
Secret Service, and fraudulent dealings
with Government loan programs and
general fraud against the Government.
These are areas in which the Secret
Service has extensive experience and
would serve to supplement—not super-
cede—the efforts of other law enforce-
ment entities, while at the same time
enhancing the Secret Service’s eriminal
investigation functions around the
country in its 96 field offices.

The criminal investigation function
goes hand in glove with the Secret
Service’s more visible protective activi-
ties. Fraud against the Government is
on the rise and the expertise of the Se-
cret Service should be fully utilized in
order to assist other law enforcement
agencies to crack down on criminal ac-
tivity in these important areas.

Again, it is not the intention of this
legislation to vest exclusive Jurisdiction
in the Secret Service in these areas, but
to allow the Service to maintain an ac-
tive law enforcement capability, to fa-
cilitate its other investigative duties, and
to bolster the overall Federal law en-
forcement effort in these important
areas of responsibility. An enhanced
criminal investigation program not only
improves the Service and improves our

law enforcement effort, but
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tends to attract highly qualified, law en-
forcement personnel to the Service.

Sixth, authorize the reimbursement of
Secret Service agents for the actual, rea-
sonable cost of the meals they consume
during protective assignments, when the
agents, though not in travel status, are
nevertheless specifically assigned to re-
main in close physical proximity to a
protectee on a 24-hour basis.

Although this is not a major legislative
change, it would help to improve morale
and fairness among on-duty agents and
rectify what is believed to be an inequity
within the Secret Service. Maintaining
the morale of agents who are under con-
siderable pressure and working around
the clock is an important goal that
should not be overlooked in developing
an improved protective and criminal in-
vestigation environment for the Service.

Seventh, make it a felony to forge an
endorsement or signature on a Treasury
check or bond or security of the United
States; or to pass or attempt to pass such
an obligation knowing that it bears a
forgery. Also, make it a felony to know-
ingly exchange or possess, with knowl-
edge of its false character, an obligation
of the United States that has been stolen
or bears a forged endorsement.

Currently, violations for forgery of en-
dorsement or fraudulent negotiation of a
Treasury check or bond or other security
of the United States are being prosecuted
under title 18, section 495 of the United
States Code. However, that section was
not specifically drafted to deal with Gov-
ernment obligations. Consequently,
many of the variations of offenses in-
volved with forgery of Government ob-
ligations are not covered by section 495.

The legislative proposal contained in
this bill would make it possible to pros-
ecute both forgeries of endorsements
and related crimes involving obligations
of the United States under one section
and would be of tremendous help to the
Secret Service—the agency with pri-
mary jurisdiction to investigate crimes
involving obligations and securities of
the United States.

Mr. President, I do not take lightly the
new responsibilities and authorities
which this bill provides for the Secret
Service. However, I introduce this bill at
this time in recognition of the fact that
the Secret Service needs better intelli-
gence data and a broadened criminal in-
vest'eative jurisdict’on to enhance its
overall law enforcement and protective
capabilities.

The evidence surrounding the assas-
sination attempt to President Reagan
makes it clear that the Service needs bet-
ter sources of information: it needs to
be able to offer assurances to its intelli-
gence sources that their information will
not be disclosed; and they need to be
more involved in criminal investigation
activities in order to sharpen their in-
vestigative skills and to contribute to our
overall Federal law enforcement effort in
their specific areas of expertise. Also. this
bill recognizes that tougher penalties are
needed to deter would-be assassins and
those who threaten our elected public
officials.

The time for providing the Secret Serv-
ice with these important authorities is
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now. We cannot wait until another trag-
edy strikes one of our national leaders.
I urge my colleagues on both sides of the
aisle to join with me in supporting this
bill and working toward its prompt en-
actment, and ask unanimous consent
that the bill be printed in the Recorp.

There being no objection, the bill was
ordered to be printed in the REcorbp, as
follows:

8. 1394

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That (a)
subsectlon (b) of section 552 of title 5,
United States Code, 1s amended—

(1) in clause (8) by striking the word
“or” after the phrase "financial institu-
tions;";

(2) in clause (9) by striking the period and
inserting in lleu thereof “; or”; and

(3) by adding at the end thereof the fol-
lowing new clause:

“{10) records malntained by the Secret
Service in connectlon with its protective
functions which are conducted in accordance
with section 3056 of title 18, United States
Code.".

(b) Section 552 of title 5, United States
Code, is amended by adding the following
new subsection:

“(f) A law enforcement agency shall ex-
empt any record maintained for a law en-
forcement purpose including the protective
functions of the United States Secret Serv-
Ice for a period of ten years from the date of
the document, from the termination of the
investigation, or in the case of judicial action
from the termination of the probation, the
term of imprisonment, or the imposition of
the fine, as the case may be, whichever date
is most recent.”

(c) The amendments made by this section
shall take effect on the date of enactment
of this Act.

Sec. 2. Section 1752 of title 18, United
States Code, is amended—

(1) by amending the title of such section
to read as follows:

“§ 1762. Temporary residences and offices of
the President and others";

(2) in subparagraph (1) of paragraph (1)
of subsection (a) by amending such sub-
paragraph to read as follows:

“(1) any building or grounds designated
by the Secretary of the Treasury as tem-
porary residences of the President or other
person protected by the Secret Service or as
temporary offices of the President and his
staff or of any other person protected by the
Becret Service, or”;

(3) In subparagraph (i1) of paragraph (1)
of subsection (a) by inserting the words “or
other person protected by the Secret Serv-
ice” after the word “President’’;

(4) in paragraph (1) of subsection (d) by
amending such paragraph to read as fol-
lows:

“(1) to deslgnate by regulations the build-
ings and grounds which constitute the tem-
porary residences of the President or other
person protected by the Secret Service and
the temporary offices of the President and
his staff or of any other person protected by
the Secret Service, and';

(5) in paragraph (2) of subsection (d) by
inserting the words “or other persons pro-
tected by the Secret Service” after the word
“President”; and

(6) by adding at the end thereof the fol-
lowing new subsection:

“{f) As used In this section the term
‘other person protected by the Secret Serv-
ice’ means any person authorized to receive
the protection of the United States Secret
Service pursuant to sectlon 3056 of title 18,
United States Code, who has not declined
such protection.”.

Sec. 3. (a) Chapter 41 of title 18, United
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States Code, is amended by adding at the

end thereof the following new section:

“§ 879. Threats against certain other United
States Secret Service protectees

“(a) Whoever knowingly and willfully
threatens to kill, kidnap, or inflict bodlily
harm upon & former President of the United
States; & major candidate or the spouse of
s major candidate for the Office of the Presi-
dent or Vice Fresident; or a member of the
{mmediate family of the President, the Presi-
dent-elect, the Vice President, or the Vice
President-elect shall be fined not more than
$1,000 or imprisoned not more than five
years, or both.

*(b) As used in this section—

“(1) ‘major candidate or the spouse of &
major candidate for the Office of President
or Vice President' means any person receiv-
ing Secret Service protection pursuant to
provisions of Public Law 90-331;

“(2) ‘immediate family' includes—

“(A) any person who is related by blood,
marriage, or adoption to the President, Pres-
ident-elect, the Vice President, or the Vice
President-elect and who receives Secret Serv-
ice protection; or

*“(B) any person to whom the President,
President-elect, Vice President, or Vice Pres-
ident-elect stands in loco parentis and who
recelves Secret Service protection; and

*“(3) ‘President-elect’ and ‘Vice President-
elect' shall have the same meaning given
those terms In section 871(b) of this title.”.

(b) Section 3056(a) of title 18, United
States Code, 18 amended by striking out in
the fifth clause the phrase “and 871" and
inserting in lleu thereof “871, and 879".

(c¢) The analysis for chapter 41 of title 18,
United States Code, 15 amended by adding
at the end thereof the following new item:
“879. Threats agalnst certaln other United

States Secret Service protectees.”.

Sec. 4. (a) Section 3056 of title 18, United
States Code, 1s amended—

(1) in the first clause of subsection (a)
by amending such clause to read as follows:
“Subject to the direction of the Secretary
of the Treasury, the United States Secret
Service, Treasury Department, is authorized
to protect the person of the President of the
United States, the members of the President’s
immediate family, the President-elect, the
Vice Presldent or other officer next in the
order of succession to the Office of President,
and the Vice President-elect, and the mem-
pers of their immediate families unless tne
members decline such protection”;

(2) in the second clause of subsection (a)
by amending such clause to read as follows:
“protect former Presidents during their life-
time, and the person of a former Vice Presi-
dent and the spouse or surviving spouse and
children under sixteen years of age of a
former President for a perlod of six months,
unless such protection is declined and sub-
Ject to the right of the Secretary of the
Treasury to extend or reinstate protection
for such persons after the slx-month period
i th.? Secretary deems such protection neces-

(3) In the fourth clause of subsection (a)
by amending such clause to read as follows:
“detect and arrest any person committing
any offense against the laws of the United
States relating to colns, obligations, and
securities of the United States and of for-
elgn governments, Including all laws appli-
cable to offenses involving, or in any way
relating to, the electronic transmi=sion of
transfer data for United States or foreign
government funds';

(4) In the fifth clause of subsection (a)
by amending such clause to read as follows:
“detect and arrest any person violatine sec-
tions 212. 213, 216. 285, 285. 287. 289, 371, 433,
493. 495, 508. 509, 641, 657, 709. 871, 878. 1001,
1002, 1003, 1006, 1007, 1011, 1013, 1014, 1907,
and 1909 of this title and any oense against
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the laws of the United States relating to the
counterfeiting or theft of marketable secu-
rities” and

(6) in the ninth clause of subsection (a)
by amending such clause to read as follows:
“pay expenses for unforeseen emergencies of
a confidential nature under the direction of
the Secretary of the Treasury and accounted
for solely on the Secretary's certificate”.

(6) The following new sentence is added
as the second sentence in subsection (a) of
section 3055 of title 18, United States Code:
“Further, the United States Secret Service
is authorized to conduct investigations of
and make arrests for any fraud against the
United States or any entity insured by an
agency of the United States or entity in-
sured by any Government corporation or
Government controlled corporation, insofar
as such fraud involves or relates to any elec-
tronic funds transfer."

(b) Any person whose protection would be
terminated by the amendments made by sub-
section (a) shall continue to receive Eecret
Service protection for a period of six months
from the date of the enactment of this Act.

Sec. 5. Section 102 of the Treasury Depart-
ment Appropriations Act, 1970 (Public Law
91-74; 31 U.S.C. 1032) is amended to read as
follows:

“Sgc. 102. Under regulations prescribed by
the Secretary of the Treasury, the Depart-
ment of the Treasury is authorized to—

“(1) reimburse its agents working on pro-
tective missions, as provided by law, for sub-
slstence expenses without regard to rates
provided by section 5702 of title 5; and

“(2) reimburse its agents for sukbsistence
expenses when working on protective mis-
sions, as provided by law, in a nontravel
status on a twenty-four hour a day basis.”.

Sec. 6. (a) Chapter 25 of title 18, United
States Code, s amended by adding at the end
thereof the following new section:

“$ 510. Forging endorsements on Treasury
checks or bonds or securities in the
United States

“(a) Whoever, with the intent to de-
fraud—

“(1) falsely makes or forges any endorse-
ment or signature on a Treasury check or
bond or security of the United States; or

“(2) passss, utters, or publishes, or at-
tempts to pass, utter, or publish, any Treas-
ury check or bond or security of the United
States bearing a falsely made or forged en-
dorsement or signature shall be fined not
more than $10,000 or imprisoned not more
than 10 years, or both,

“{b) Whoever, with knowledge that such
check or bond or security of the United
States is stolen or bears a falsely made or
forged endorsement or signature buys, sells,
exchanges, receives, dellvers, retains, or con-
ceals any such check or bond or security of
the United States that in fact is stolen or
bears a forged or falsely made endorsement
or signature shall be fined not more than
$10,000 or imprisoned not more than 10
years, or both.

“{c) If the face value of the Treasury
check or bond or securlty of the United
States or the aggregate face value, if more
than one Treasury check, bond, or security
of the United States, does not exceed $500,
in any of the above mentioned offenses, the
penalty shall be a fine of not more than
$£1,000 or imprisonment for not more than
1 year, or both.”.

(b) Subsection (a) of section 3056 of title
18, United States Code, is amended by In-
serting in the fifth clause the number “510,"
after “509,”.

(e¢) The analysis for chapter 25 of title 18,
United States Code, is amended by adding
at the end thereof the following new item:
“510. Forging endorsements on Treasury

checks or bonds or securities of the
United States.”.
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ADDITIONAL COSPONSORS
5. 441

At the request of Mr. NUNN, the Sena-
tor from Nebraska (Mr. ExoN) was added
as a cosponsor of S. 441, a bill to pro-
vide limited assistance by the Armed
Services to civdian drug enforcement
agencies.

5. 496

At the request of Mr. MELCHER, the
Senator from New Mexico (Mr, SCHMITT)
and the Senator from Oklahoma (Mr.
Boren) were added as cosponsors of S.
496, a bill to amend the Federal Mine
Safety and Health Act of 1977,

5. 813

At the request of Mr. THUrRMOND, the
Senator from Iowa (Mr. JEPSEN) Wwas
added as a cosponsor of S. 613, a bill to
amend section 1951 of the United States
Code, and for other purposes.

8. 732

At the request of Mr. NUNN, the Sena-
tor from Mississippi (Mr. STENNIS), and
the Senator from Nebraska (Mr. EXoN)
were added as cosponsors of 8. 732, a bill
to insure the confidentiality of informa-
tion filed by individual taxpayers with
the Internal Revenue Service pursuant to
the Internal Revenue Code and, at the
same time, to insure the effective en-
forcement of Federal and State criminal
laws and the effective administration of
Jjustice.

8. 814

At the request of Mr. NUNN, the Sena-
tor from Arizona (Mr. DeConcini), the
Senator from Virginia (Mr. HarrY F.
Byrp, Jr.), and the Senator from Missis-
sippi (Mr. STeENNIS) were added as co-
sponsors of S. 814, a bill to improve the
adm:nistration of criminal justice with
respect to organized crime and the use
of violence.

5. 986

At the request of Mr. Sasseg, the Sen-
ator from Maryland (Mr. SARBANES) Was
added as a cosponsor of S. 966, a bill to
amend chapter 13 of title 18 of the
United States Code.

B. 1025

At the request of Mr, GrassLEy, the
Senator from Florida (Mrs. HAWKINS)
was added as a cosponsor of S. 1025, a
biil to provide for penalties for persons
who obtain or attempt to obtain nar-
cotics or other controlled substances
from any pharmacist by terror, force, or
violence, and for other purposes.

5. 1073

At the request of Mr. ARMSTRONG, the
Senator from Florida (Mrs. HAWKINS)
was added as a cosponsor of 8. 1073, a
bill to amend section 21 of the act of
February 25, 1920, commonly known as
the Mineral Leasing Act.

8. 1107

At the request of Mr. Simpson, the
Senator from South Dakota (Mr. Asp-
nor), the Senator from Arizona (Mr.
GoLpwATER), the Senator from New
Mexico (Mr. Domenicy), the Senator
from New Mexico (Mr. Scamrrr), and
the Senator from Mississippi (Mr.
CocHRrAN) were added as cosponsors of
S. 1107, a bill to amend certain provi-
sions of title 28, United States Code, re-
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lating to venue in cases of a local or re-
gional nature which involve the United
States as a party.

8. 1120

At the request of Mr. KasTEN, the Sen-
ator from Florida (Mrs. HAWKINS) was
added as a cosponsor of S. 1120, a bill
to reduce the amount of funds available
to an agency unless the agency has re-
duced waste, fraud, and abuse to the
maximum extent feasible or demon-
strates that no waste, fraud, or abuse
exists in the administration of pro-
grams, and for other purposes.

8. 1131

At the request of Mr. DanrForTH, the
Senator from Georgia (Mr. MATTINGLY)
was added as a cosponsor of S. 1131, a
bill to require the Federal Government
to pay interest on overdue payments and
to take early payment discounts only
when payment is timely made, and for
other purposes.

B. 1183

At the request of Mr. NunN, the Sen-
ator from Arizona (Mr. DeConciNi), the
Senator from Nebraska (Mr. Exon), the
Senator from Mississippi (Mr, STENNIS),
the Senator from Virginia (Mr. Harry F.
Byrp, Jr.), and the Senator from Texas
(Mr. BENTSEN) were added as cosponsors
of 8. 1163, a bill to increase the penalties
for violations of the Taft-Hartley Act,
to prohibit persons, upon their convic-
tions of certain crimes, from holding of-
fices in or certain positions related to
labor organizations and employee benefit
plans, and to clarify certain responsi-
bilities of the Department of Labor.

8. 1181

At the request of Mr. JEPSEN, the Sen-
ator from Georgia (Mr. MATTINGLY) Was
added as a cosponsor of S. 1181, a bill to
amend titles 10 and 37, United States
Code, to increase the pay and allowances
and benefits of members of the uni-
formed services and certain dependents,
and for other purposes.

B. 12138

At the request of Mr. PROXMIRE, the
Senator from Nebraska (Mr. ZORINSKY)
was added as a cosponsor of S. 1215, a
bill to clarify the circumstances under
which territorial provisions in licenses to
distribute and sell trademarked malt
beverage products are lawful under the
antitrust laws.

8. 1245

At the request of Mr. Harcy, the Sen-
ator from New Hampshire (Mr. Hum-
PHREY) was withdrawn as a cosponsor
of 8. 1245, a bill to provide for the ces-
sion and conveyance to the States of
federally owned unreserved, unappro-
priated lands, and to establish policy,
methods, procedures, schedules, and
criteria for such transfers.

8. 1272

At the request of Mr. Cannon, the
Senator from Michigan (Mr. RiecLE),
the Senator from Montana (Mr.
Baucus), the Senator from Hawaii (Mr.
INOUYE), and the Senator from Arizona
(Mr. GOLDWATER) were added as cospon-
sors of S. 1272, a bill to modify certain
airport and airway user taxes to provide
appropriate funding for the Airport and
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Airway Trust Fund, and for other pur-
poses.

5. 1279

At the request of Mr, DanrorTH, the

Senator from Massachusetts (Mr, Tson-
GAS), the Senator from Wyoming (Mr.
Warrop), the Senator from North
Dakota (Mr. Burpick), the Senator from
Nevada (Mr. Cannon), the senator froin
South Carolina (Mr. HoLLINGS), and the
Senator from Tennessee (Mr, SASSER)
were added as cosponsors of S. 1279, a
bill to amend the Internal Revenue Code
of 1954 to exclude from gross income a
certain amount of interest earned on the
all-savers certificate offered only at sav-
ings institutions.

8. 1348

At the request of Mr. Sasser, the Sen-
ator from South Dakota (Mr. ABDNOR),
and the Senator from Minnesota (Mr.
DuRENBERGER) were added as cosponsors
of S. 1348, a bill to amend the Internal
Revenue Code of 1954 to clarify certain
requirements which apply to mortgage
subsidy bonds.

8. 1365

At the request of Mr. DoLg, the Sen-
ator from Washington (Mr. GoRrTON)
was added as a cosponsor of S. 1365, a
bill to amend the Bankruptcy Act re-
garding farm produce storage facilities,
and for other purposes.

SENATE JOINT RESOLUTION 59

At the request of Mr. RoBerT C. BYRD,
the Senator from Illinois (Mr. DixoN)
and the Senator from Georgia (Mr.
NunnN) were added as cosponsors of Sen-
ate Joint Resolution 59, a joint resolution
designating the square dance as the na-
tional folk dance of the United States.

SENATE JOINT RESOLUTION 64

At the request of Mr. Simpson, the
Senator from New Mexico (Mr. DoMEN-
1c1), the Senator from Pennsylvania (Mr.
Heinz), the Senator from Florida (Mrs.
Hawxkins), the Senator from Virginia
(Mr. WarNEr), the Senator from New
Jersey (Mr., WiLLiams), the Senator from
New York (Mr. MoyNIHAN), the Senator
from Michigan (Mr. RiEcLE), the Sena-
tor from Michigan (Mr. LEvin), the Sen-
ator from New Jersey (Mr. BRADLEY),
and the Senator from Arizona (Mr.
GoLpwATER) were added as cosponsors
of Senate Joint Resolution 64, a joint
resolution designating August 13, 1981,
as "I:I’at.ional Blind Veterans Recognition

SENATE JOINT RESOLUTION 78

At the request of Mr. CocHraN, the
Senator from Colorado (Mr, ARMSTRONG)
was added as a cosponsor of Senate Joint
Resolution 78, joint resolution to provide
for the designation of October 2, 1981,
as “American Enterprise Day".

SENATE JOINT RESOLUTION B4

At the request of Mr. DeConcing, the
Senator from California (Mr. CRANSTON)
was added as a cosponsor of Senate Joint
Resolution 84, joint resolution to pro-
claim March 19, 1982, as “National En-
ergy Education Day”.

SENATE RESOLUTION 141

At the request of Mr. THURMOND, the
Senator from Mississippi (Mr. Cocu-
RAN), the Senator from Illinois (Mr.
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Dixon), the Senator from Hawaii (Mr.
INoUuYE), the Senator from Maine (Mr.
MircHELL), the Senator from Mickigan
(Mr. RiecLE), the Senator from Ten-
nessee (Mr. Sasser), the Senator from
New Jersey (Mr. WirLriams), and the
Senator from Delaware (Mr. BIDEN)
were added as cosponsors of Senate Res-
olution 141, resolution to express the
sense of the Senate that combating
violent crime should be a national pri-
ority.
SENATE RESOLUTION 144

At the request of Mr. PeErcy, the Sen-
ator from Minnesota (Mr. BosCHWITZ),
and the Senator from Rhode Island (Mr.
PeLL) were added as cosponsors of Sen-
ate Resolution 144, reso.ution to offer
strong support for diplomatic efforts to
resolve the current crisis in Lebanon,
and to protect the right of Lebanese
Christian and other communities to live
in freedom and security.

BENATE RESOLUTION 150

At the request of Mr. QuayLe, the
Senator from North Caro.ina (Mr. East),
the Senator from South Carolina (Mr.
HorrLiNgs), the Senator from Florida
(Mrs. Hawkins), and the Senator from
South Carolina (Mr. THURMOND) Wwere
added as cosponsors of Senate Resolution
150, resolution to oppose efforts by the
United Nations Educational, Scientific,
and Cuitural Organization to attempt to
regulate news content and to formulate
rules and regulations for the operation
of the world press.

AMENDMENT NO. 89

At the request of Mr. HeLms, the Sena-
tor from Oklahoma (Mr. NICKLES) Wwas
added as a cosponsor of amendment No.
69 proposed to S. 951, a bill to authorize
appropriations for the purpose of carry-
ing out the activities of the Department
of Justice for fiscal year 1982, and for
other purposes.

AMENDMENT NO. T2

At the request of Mr. DURENBERGER, the
Senator from South Dakota (Mr. PRESS-
LErR), the Senator from Pennsylvania
(Mr. Heinz), the Senator from Illinois
(Mr. PErcY), and the Senator from Ore-
gon (Mr. HatFiELD) were added as co-
sponsors of amendment No. 72 proposed
to S. 1193, an original bill to authorize
appropriations for fiscal years 1982 and
1983 for the Department of State, the
International Communications Agency,
and the Board for International Broad-
casting, and for other purposes.

AMENDMENTS SUBMITTED FOR
PRINTING

DEPARTMENT OF JUSTICE
AUTHORIZATION ACT
AMENDMENT NOS. T6-92

(Ordered to be printed and to lie on
the table.)

Mr. BIDEN submitted 17 amendments
intended to be proposed by him to the
bill (S. 951) to authorize appropriations
for the purpose of carrying out the ac-
tivities of the Department of Justice for
fiscal year 1982, and for other purposes.

AMENDMENT NO. 93

(Ordered to be printed and to lie on

the table.)
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Mr. DECONCINI (for himself and Mr.
THURMOND) submitted an amendment
intended to be proposed by them to the
bill S. 951, supra.

AMENDMENT NO. 94

(Ordered to be printed and to lie on
the table.)

Mr. MATHIAS submitted an amend-
ment intended to be proposed by him to
amendment No. 69 to the bill S. 951,
supra.

AMENDMENT NO. 85

(Ordered to be printed and to lie on
the table.)

Mr. CHAFEE submitted an amend-
ment intended to be proposed by him to
amendment No. 69 to the bill S. 951,
supra.

NOTICES OF HEARINGS

SUBCOMMITTEE ON AGRICULTURAL RESEARCH AND
GENERAL LEGISLATION

Mr. LUGAR. Mr. President, I wish to
announce that the Senate Agriculture
Subcommittee on Agricultural Research
and General Legislation has scheduled
hearings on S. 1295 sponsored by Senator
HerLIN. S. 1295 would establish a Soy-
bean Research Institute.

The hearing will be held on Friday,
June 19 beginning at 10 a.m. in room 324
Russell Building.

Anyone wishing to testify should con-
tact Denise Alexander of the Agriculture
Committee staff at 224-0014.

ADDITIONAL STATEMENTS

ENVIRONMENTAL STUDY CONFER-
ENCE NAME CHANGE

® Mr. LEAHY. Mr. President, I should
like to announce to Congress that the
Environmental Study Conference has a
new name: The Environmental and En-
ergy Study Conference.

The new name was approved by a 126-
to-47 vote of the conference membership.
A two-third's margin was required. The
new name represents a long-overdue
recognition of the conference's exten-
sive work on energy issues and more fully
reflects the full scope of its activities.

As Senate chairman of the conference,
I point out that the new name will not
change our priorities or goals. We will
continue to provide Congress with the
kind of legislative and constituent sup-
port it needs to deal knowledgeably and
responsibly with the whole range of en-
vironmental health, energy, and natural
resources issues, as well as related eco-
nomie impacts.®

FRINGE BENEFIT TAXATION

® Mr. MATTINGLY. Mr. President, on
May 31, 1981, the temporary moratorium
prohibiting the Internal Revenue Serv-
ice from issuing regulations regarding
the taxation of fringe benefits expired.
With the expiration of this moratorium,
the opening of a so-called “can of
worms” is conceivable. If an individual
parked. on a lot owned by an employer,
the value of free parking could amount
to taxable income. If an individual
worked in a store and received an em-
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ployee discount, that individual could
conceivably pay income tax on the
amount of the discount. An individual
could be required to pay income tax on
the amount of employer-paid civic or-
ganization dues, and the cost of the com-
pany picnic or Christmas party could be
considered taxable income to participat-
ing employees.

In an effort to prevent the Internal
Revenue Service from issuing regulations
regarding the taxation of fringe benefits,
I inftroduced S. 1154, legislation to ex-
tend permanently the expiring mora-
torium. In addition, Senator JEPSEN
and I, along with 62 other Senators
from both political parties, wrote Secre-
tary of the Treasury Regan requesting
that he halt the publication of such regu-
lations, since the possibility is remote
that the Congress would allow such reg-
ulations to take effect.

In response to this effort, Secretary
Regan announced yesterday that “no
regulations or rulings altering the tax
treatment of fringe benefits will be is-
sued by the Treasury prior to July 1,
1982." I was pleased by this announce-
ment.

Although we have temporarily won
the battle, the war is not over. Next year,
we will again be confronted with the
threat of regulations by the Internal
Revenue Service in the area of fringe
benefits. I think we all agree that if
fringe benefits are to be taxed, they
should be taxed by the Congress, which
must answer to a constituency at election
time. Unfortunately, the bureaucrats at
the Internal Revenue Service have no
constituency to answer to and, there-
fore, their actions are obviously less
sensitive to the wishes and desires of
the electorate.

I would like to take this opportunity
to thank those Senators who have
joired me in cosponsoring S. 1154, to
permanently eliminate the threat of such
rezulations. To keep this problem from
reoccurring, I solicit support from my
colleagues who have not jo'ned me in
cosponsoring this bill. We must act now
to put the issue of fringe benefit taxa-
tion to rest once and for all.®

IN MEMORY OF IRVING H.
STEINHORN

® Mr. JACKSON. Mr. President, it was
with deep sorrow that we on the Com-
mittee on Energy and Natural Resources
learned of the death last Sunday of Irv
Steinhorn. For 8 years Irv has been de-
tailed to the committee from the Gov-
ernment Printing Office to assist in pre-
paring and printing committee docu-
ments.

This was not a 9-to-5 job. The
congressional schedule frequently re-
quired the committee documents staff to
work late and to work weekends, Irv
carried his share of the workload will-
inglv. He was particularly proud of his
service with the committee, and we. in
furn, drew great pleasure from our asso-
ciation with him.

Irv was a gentle, unassuming man
whose sense of humor showed on his face
in great abundance in those moments
when stories and anecdotes are shared
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among friends and coworkers. His battle
with the illness that eventually claimed
his life was a long and difficult one. He
bore this burden without complaint and
provided an example of great courage
and stoicism to all who knew him. He
was buried Tuesday in his hometown of
Baltimore, Md., in a portion of land re-
served for Jewish war veterans.

We loved Irv Steinhorn. Our thoughts
are with his wife, Harriet, his children,
Pauline, Alan, and Mark, and the rest of
the family to which he was so devoted.®

FARM PRODUCE STORAGE
FACILITIES

® Mr. JEPSEN. Mr. President, the Sena-
tor from Kansas has introduced S. 1365
which, as a bill to amend the Bank-
ruptey Act regarding farm produce stor-
age facilities, the Senator from Iowa is
cosponsoring along with his colleagues,
Senator Kassepaum and Senator Dan-
FORTH, S. 1365, as a revised version of
S. 839, which the Senator from Iowa
also cosponsored, is the result of much
constructive criticism and suggestion
from representatives of farm groups,
State regulatory agencies, the U.S. De-
partment of Agriculture, banking
groups, the feed and grain dealers as-
sociation, and other concerned groups
and individuals, After careful considera-
tion of the facts presented by these per-
sons, more acceptable provisions have
been incorporated into S. 1365.

The Senator from Kansas, in a com-
mendable action, has introduced this bill,
designed to benefit the farm producer
whose crops are stored in a commodity
warehouse which has filed a petition for
bankruptcy. The bill the Senator from
Kansas has introduced has clarified and
corrected those parts of S. 839 which
provided a cause for concern among
members of the farming community. The
Senator from Iowa is indeed honored to
be a cosponsor of S. 1365 as an effort to
alleviate a hardship being experienced
by an increasing number of farm
producers.®

VETERANS PROGRAMS EXTENSION
AND IMPROVEMENT ACT OF 1981

® Mr. LEAHY. Mr. President, I would like
to take a moment to urge my colleagues
to support these two amendments to the
Veterans Programs Extension and Im-
provement Act of 1981. The first will
allow Vietnam veterans to continue to
use the'r GI bill benefits for readjustment
counseling for an additional 3 years. The
second amendment will make Vietnam
veterans eligible for health care benefits
once the Administrator determines that
there is credible evidence linking the
veteran's disabil’'ty to exposure to agent
orange, other dioxins, or other specific
toxic substances during his or her mili-
tary service. I have cosponsored these
amendments, and believe that they will
make significant and positive changes in
the VA’s efforts to assist veterans of the
Vietnam era.

The VA has been painfully slow in eval-
uating the health effects of exposure to
agent orange. It recently awarded a con-
tract to the University of California to
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design a study of these effects, but it will
still be a matter of many months before
the study itself is finished and the results
are known. Yet there is already sub-
stantial evidence that exposure to agent
orange and other dangerous substances
do have definite health effects, whether
they be on domestic workers or veterans
who fought in the Vietnam arena. This
amendment gives the Administrator of
the VA the ability to grant medical care
benefits to veterans who may be suffering
from these health effects.

I am pleased that the Veterans’ Affairs
Committee will be holding hearings on
the whole issue of agent orange later this
session. This will give Congress an oppor-
tunity to check on the progress of the
VA and this study. There will be oppor-
tunities for public input at this t'me, and
I will hope that Vietnam veterans, as
groups or as individuals, will take the
opportunity to comment.

I urge my colleagues to adopt the
amendment to extend eligibility for re-
adjustment counseling by 3 years. These
centers have enjoyed tremendous success,
despite their relatively short existence.
The center in Williston, Vt., was one of
the very first centers to be opened in the
Nation. Since then the small staff has
traveled probably thousands of miles on
back roads and in hazardous winter con-
ditions to talk with the many veterans all
over the State. This extension will grant
them the certainty that they can con-
tinue their efforts without fear of inter-
ruption, and will assure veterans that it
will be worth their while to seek this
counseling.

One of the major problems that have
faced the 92 counseling centers in recent
months has been this uncertainty—un-
certainty over their future. As some of
you may know, the VA has held back on
providing the additional staffing that was
provided by my proposal in the Appropri-
ations Committee last year to increase
funding for these centers by $6 million.
I recently joined in a suit, along with a
number of my colleagues, to force the VA
to use these funds for the purpose for
which they were intended. Th's action,
in addition to the amendment, is evi-
dence of the Congress strong support for
the future of the readjustment counsel-
ing program and centers.®

IMPORTANCE OF CORN AND OUR
FARMERS

® Mr. GRASSLEY. Mr. President, today
I would like to speak about something
which is the life-blood of my home State
of ITowa—corn. For years Iowa has been
one of the leading corn producing States
in the Nation. Moreover, during the last
3 years, the corn production in Iowa has
been the highest in the Nation, averag-
ing over 1% billion bushels of corn per
year.

Last week, the Washington Post car-
ried an excellent series of articles that
underscore how extremely important
corn and our farmers are to all Ameri-
cans. These articles discussed the vast
number of uses for corn that I am sure
that many of us have come to take for
granted. These uses range from food
and feed to fuels for our energy future.
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The effect of corn on our individual
lives is matched only by its effect on the
economy of the Nation. To quote from
the series:

The USDA estimates that 20 percent of all
the country’s jobs are related to agriculture,
which means that corn, as the principal
crop, plays a vital role in turning over the
dollar, “For every farmer, there is a machin-
ery plant, a truck factory, a fertilizer and
pesticide industry, a trading company, a re-
searcher, a seed producer, a railroad, a barge
line, an exporter, a miller, a slaughterhouse,
& processor and packager of foods who de-
pend on the farmer’s success in the field.

Mr, President, everywhere we turn, we
see in some way or another, the farmer's
hand. This Nation was built by pioneers
who farmed the fertile lands of the Mid-
west. That land, now farmed by their
children and grandchildren, continues
to pump life into our country.

Mr. President, soon the Senate will be
debating the 1981 Omnibus Farm Bill.
In light of this, I believe that the timing
of this series could have been no more
appropriate. Our farmers are the back-
bone of America, and it is essential that
my colleagues recognize this fact during
their consideration of this new farm
legislation. Consequently, I ask unani-
mous consent that the first part of this
series be inserted into the Recorp for
the benefit of those who may have
missed the articles.

There being no objection, the article
was ordered to ke printed in the Recorbp,
as follows:

MmwesT's YELLOW GoLp—T.S. FARMERS

Pur THE CORN IN CORNUCOPIA

(By Ward Sinclair)

Fanciful the thought might seem, but
America will not make it through the rest
of this day without corn.

We have nothing else like corn. Not oll.
Not gold or uranium. Not wheat or soybeans.
Not cur ascembly lines or our high tech-
nology. Corn is our major foodstuff and our
major agricultural export. It finds its way
into thousands of common industrial
products.

Unknown to most Americans, corn has in-
slnuated itself so thoroughly into food and
industrial procesces that we would be hard
put to go on without it.

Across the Nation, but principally in the
rich black earth of the Midwest, the seeds
are growing on millicns of acres, soon to
become a bounteous harvest that is the
American equivalent of the petroleum
wealth of the Persian Gulf. Not even that
is adequate deccription.

This is not the sweet corn that we eat off
the cob, creamed or in kernels. It is field
corn: dent corn to the farmer, zea mays to
the botanist, malze to the storybook Indian.
It is far more than a staple of the American
diet, converted as it is to meat, milk, eggs,
meal, starch and sweeteners.

Corn has become a great industrial gen-
erator, providing the basic ingredient of in-
numerable products and stimulating inven-
ticn and ingenuilty in the research labora-
tories. Beyond that, it will go abroad, bring-
ing $7 billion or more in return, money that
helps pay for the oll, the autos, the stereos
and other geegaws we cherish,

Other crops—wheat, for example—may be
more prestigious. But corn is gquintessential-
ly American, an extracrdinary grain tracked
through our history by romance and legend.
Every schoolchild knows how the Spaniard
found maize in the New World, how the
pre-Columblan natives deified it, how the
American ploneer thrived on it. We traded
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on corn, lived off it, boozed with It, em-
bellished our language with it.

But that glorified past doesn't begin to
reflect the bread-and-butter side of the
humble kernel of corn. A more revealing way
to look at corn is to parse its place in daily
living.

You wake up on sheets of cotton, wearing
pajamas of flannel, both woven with corn
starch for sizing. You turn on the transistor
radio—the dry cell batteries contain corn
starch. You put on shoes with leather tanned
from the lactic acid of corn. Out of bed, you
bump the door and the wall. The plywood
and the wallboard contain corn starch. Your
kath powder contains corn, your cosmetics,
a cora ingredient.

Breakfast begins with corn flakes. The milk
came from a cow fed with corn; the eggs,
fried In corn oil, from a chicken who got
her energy from corn. The pig that became
the sausage and bacon grew up on corn. The
English muffin is rolled in corn meal. You
spread it with margarine, made from pure
corn oil, or butter from that corn-fed cow,
thea smear It with corn-sweetened jelly.

Your car may be driven by gasohol, made
from corn distilled to aleohol. Your mid-
morning soft drink is sweetened with a pow-
eriul corn syrup, colored by a caramel from
the corn, and carbonated by the carbon
dioxide from the corn distilling process. 1he
penicillin you're taking for that infection is
made possible by another corn distillery by-
product.

Lunch is a hamburger, from a corn-fed
steer. The bun has a wheat base, but it con-
tains corn syrup. The paper wrapping was
produced with a corn starch. The potato
chips were fried In corn oil. Dessert is ple
ala mode, with a filling thickened with corn
s‘arch and an ice cream topping made with
the corn-fed cow’s milk. Both the filling and
the ice cream are sweetened with corn syrup.

At midafternoon, you mail a birthday card
to mother. The card was treated with a corn
derivative to hold the ink, the stamp and
the envelope have a glue made from corn.

For di.nzr, you don a clean shirt or dress,
gently stiffened with corn starch. The cock-
tail bzgan in a cornfield—the bourbon is
distilled from corn mash, and the mix that
made it a whiskey sour is sweetened with
corn sugar and blended with a dextrin from
the corn.

You dine on ham (from the corn-fed ho<},
sweet potatoes (candied with corn syrup),
sweet corn, cornbread (from cornmeal and
salad doused with dressing that flows easler
becaussz of a gum extracted from corn. The
beer and wine contain corn ingredients.
Dessert turns out to be an imitation taploca,
mace from corn starch, sweetened with corn
s¥rup, blended with milk and eggs.

Impressive as this inventory might be, it
only begins to describe the place of field
corn In the American economy.

U.S. Department of Agriculture economisis
calculate that last year's drought-stricken
harvest from 73 million acres was about 6.6
billion bushels of corn. It will be used In
two principal ways: 4.1 billion bushels fed
to livestock; 2.5 billlon to be exported.

About 750 million bushels will be used for
human food and for seed and industrial pur-
poses. That corn is available from the reserve
of around 1.6 blllion bushels left over from
the record 18979 crop and a tiny flow of
imvorts.

These numbers keep changing, but the
wet-milling industry that makes starch.
sweeteners, alcohol and animal feed will use
about two-thirds of the 750 million bushels.
The rest will go to ethyl alcohol (for gas-
ohol), for seed, for flour, meal, grits, flakes;
for pet foods, beer and distilled spirits.

The largest overall use of corn, obviously,
is.for food. The American farmer markets his
corn throurh the meat, eegs and milk he
produces. That is, admittedly, not the most
efficient use of the grain, for experts say it
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takes roughly eight times more corn to pro-
duce food this way than the average Amerl-
can might need by eating the grain directly.

But the abundance of corn and the farm-
er’s steadlly rising productlvity, made possi-
ble by hybrid seed development and more
sophisticated farming techniques, have
mooted questions of best-use for the time
being.

The center of this prodiglous harvest is
the Corn Belt, composed of six midwestern
states, Iowa, Illinols, Minnesota, Nebraska,
Indiana and Ohio, which last year grew
about 4.8 billion bushels, or roughly T2 per-
cent of all the nation's corn. Iowa, with 1.46
billion bushels, and Illinols, with 1.06 billion,
were far and away the leaders, together out-
producing all other major corn-growing
countries in the world,

Once that grain leaves the farm, an im-
pressive ripple effect begins, spilling all
across the American economy in ways seldom
percelved. The USDA estimates that 20 per-
cent of all the country's jobs are related to
agriculture, which means that corn, as the
princinal crop, plays a vital role in turning
over the dollar.

For every farmer, there is a machinery
plant, a truck factory, a fertilizer and pesti-
cide industry, a trading company, a research-
er, a seed producer, a rallroad, a barge line, an
exporter, a miller, a slaughterhouse, a proc-
essor and packager of foods who depend on
the farmer's success In the field.

There 1s no rellable dollar figure to quan-
tify the place of corn in that panorama of
commerce and industry, but suffice to call
it in the multibilllons.

Without wanting to appear too melodra-
matic about his place In this scheme of
things, Willlam (Blll) Pugate, an Illinols
farmer who grows corn to feed his hogs,
put it this way: “If the farmer doesn't have
money to buy a combine or a car, somebody
else cannot assemble it. Agriculture really is
the backbone of our economy . . . Everybody
wants to eat."”

Yet while Americans continue the high-
protein dlet that Fugate and his corn help
make possible, and which other nations try
to emulate by buylng U.S. grains in massive
amounts, a quest goes on for a better, high-
er-ylelding corn and more ways to use Iit.

Just as the corn spreads its wealth
through the economy, it generates sclen-
tific inouiry and stimulates ingenuity that
leads Industrial processors into wondrous
flights of technological fancy. Each new
process leads to two more, and the future
possibilities seem Infinite.

The Archer-Daniels-Midland Co. at Deca-
tur, Il., for instance, the country's major
producer of aleohol from corn, has found a
way to utilize the heat and excess carbon
dioxide from its corn-refining operations.

The carbon dioxide from its alcohol fer-
mentation is captured, processed and sold—
200 tons of it a day—for the fizz In soft
drinks, for fire extingulshers, for fast-freez-
ing of food. Waste heat is channeled into
two half-acre experimental greenhouses,
where garden vegetables are grown hydro-
ponically and sold in local supermarkets.
ADM foresees huge potentlal for commercial
hydroponies, using the waste heat and car-
bon dloxide to stimulate plant growth.

Not far away, at the USDA's Northern
Regional Research Center at Peorla, sclen-
tists have made formidable discoveries by
prohing deener into the potential of corn.

The Peorla researchers discovered xanth-
an gum in the corn, which 1s now used wide-
ly In processed foods and by dozens of
Industries to make paint plerments. ceramic
glazes, Insecticides and heriblcides, cos-
metics and fire retardants. They for'nd a way
to convert corncobs Into low-grade meth-
ane gas for drylng grains, a malor expense
for farmers using petroleum products.
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But the basic corn component they are ex-
ploring is the starch, which USDA sclentists
like Dr. Willlam M. Doane say one day could
help pry America away from its dependence
on petroleum. “We think we have just
scratched the surface of new technologles
with starch,” Doane said.

The array s impressive already: urethane
plastics, for example, as well as & biodegrada-
ble plastic film for packaging that replaces
plastics derived from petroleum, and a prod-
uct called Super Slurper, a dust that can
absorb 2,000 times its weight in water.

The implications of Super Slurper, now
marketed in body powder, adult diapers, seed
coatings to induce germination and as a
molsturé-holder for household and large-
scale agricultural plants, are enormous. For
example, a typical Corn Belt farmer plants
25,000 costly hybrid corn seeds to get roughly
18,000 seedlings. Treated with the molisture-
attracting dust, that same planting may pro-
duce 24,000 seedlings, Doane sald, boosting
yield and cutting productlon costs.

“It creates a water reservoir,” Doane ex-
plained, “and it draws water to the seed.
It could aid crops in dry areas and it has
potential for truck gardens and transplant-
ing. But this is just one product. We have not
yet really tapped the potential of starch.”

Peoria scientists now are looking at the
natural polymers in corn starch as a replace-
ment for the synthetic polymers that come
from petroleum.

“We use 1 million barrels of oil or their
natural gas equivalent per day to make syn-
thetics,” Doane said, “Starch can replace
some of that. We grow a lot more starch
than what we need for food or animal feed.
Less than 2 percent of the U.S. corn crop
goes into starch: 2 billion to alcohol and
half-a-billion into textiles. ...

“Technologically, from plant materials we
could make all the products we now make
from petroleum. The cost still is not feasi-
ble, but we continue to search....”

Which is a long way from the traditional
notion of corn as a mainstay of the American
pantry. But then, maybe it isn't at all.g@

HERITAGE CONSERVATION AND
RECREATION SERVICE

@ Mr. LEAHY. Mr. President, my State
of Vermont has been a leader in the his-
toric preservation movement, and my
fellow Vermonters have long appreciated
the importance of retaining links to our
past. As a member of the Appropriations
Subcommittee that oversees the Depart-
ment of the Interior, I have had a strong
interest in the historic preservation pro-
gram, which until recently was part of
the larger Heritage Conservation and
Recreation Service (HCRS). I say until
recently, because HCRS has been abol-
ished by the Secretary of the Interior.
These activities have been transferred
to the Park Service, where they had been
located until 1977.

The historic preservation programs of
the Federal Government were greatly
strengthened at HCRS and brought un-
der effective management. HCRS has
plaved a significant role in preservation
during the last 4 years, and I would like
to include in the Recorb a list of its most
important accomplishments. Among its
most noteworthy achievements, HCRS
computerized the National Register of
Historic Places, accelerated the recording
of projects for the Historic American
Building Survey and the Historic Amer-
ican Engineering Record. HCRS also

12859

approved and certified over 1,300 Tax
Act rehabilitation projects that have an
investment of over $750 million.

I hope that the Park Service will sup-
port and further strengthen these his-
toric preservation efforts. I ask unani-
mous consent that the list be included
at this point.

There being no objection, the material
was ordered to be printed in the RECORD,
as follows:

|Excerpted from HCRS Accomplishment

Report, 1977-1980]
CULTURAL PROGRAMS

A. NATIONAL REGISTER OF HISTORIC PLACES

1. Registration, Determinations of Eligibil-
ity, Certifications of Significance.

Streamlined the nomination, determina-
tion of eligibility, and certification of sig-
nificance processes to more efficiently review
all submissions. The program operations
branch of the National Register was created
to bring together technical support systems
including computerization, word processing,
control, correspondence, and microfilming.

Published standards and guidance for
states, federal agencles, and others identify-
ing and evaluating historic properties in six
“How To" publications and six "Natlonal
Register Standards and Guidelines” publica-
tions.

Listed approximately 7,000 nominations in
the National Register from 1877 to 1980. Ap-
proximately 23,000 listings are now in the
Reglster.

Reviewed approximately 6,000 requests for
determinations of eligibility.

Implemented new property owner notifica-
tion regulations for nominations.

Published proposed regulations to estab-
lish an appeals process for nominations.

Published proposed revisions to the deter-
mination of eligibility rules.

Worked with the Advisory Council on His-
toric Preservation to create an expedited re-
view process for a major interstate pipeline
project.

Began computerization of the Natlonal
Register. Opened a center for the public to
have direct access to this information.
National historic landmarks (NHL) program

Deslgnated 57 NHLs in 1978 and 6 in 1880.
There are now 1,556 NHLs.

Announced a recreation theme study for
potential NHLs, and ldentified 26 properties
with this potential.

NHL Task Force, created in 1979 to review
all facets of the program, completed its work
and made recommendations to the director.
Interim regulations were published for the
NHL program.

Published a preliminary inventory of sites
to be considered for nomination to the World
Heritage List.

B. STATE PLANS AND GRANTS

Refined state Historlc Preservation Fund
(HPF) grant application instructions to re-
duce paperwork by 54 percent.

Apportioned $13.9 million to states and
$2.5 milllon to the Natlonal Trust for
Historic Preservation in FY 1977, $36.7 mil-
lion to states and $4.8 million to the Natlonal
Trust in FY 1978, $47.1 million to states and
$5.4 million to the National Trust in FY
1979, and $47 million to states and $5.2 mil-
lion to the Natlonal Trust in FY 1980. Dur-
ing this four-year perlod all funds were
obligated, 230 survey and planning projects
were funded, and 3,300 acquisition and de-
velopment projects were funded.

Implemented the Resource Protection
FPlanning Process in the HPF program.

C. TECHNICAL PRESERVATION SERVICES

Reviewed, evaluated, and awarded to 37
states an “Expanded Participation” optlon
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under the HPF to allow states to review pro-
posed project work for conformance with
standards. Cut HCRS review time to an aver-
age of two days in contrast to two weeks
formerly needed to review applications in-
cluding plans and specifications.

Implemented a new program authorized by
Congress for the purpose of certifying re-
habilitatlion projects in order to qualify
property owners of historic buildings for
tax incentives provided by the Tax Reform
Act of 1976 and the Revenue Act of 1978.

Developed standards and guidelines that
define allowable and unallowable treatments,
and appropriate and inappropriate methods
of applylng those treatments, to Natlonal
Register propertles and certified historic
structures.

Published “The Secretary of the Interior's
Standards for Historic Preservation Projects”
in the Federal Register of December 7, 1978.

Developed 10 preservation case studles in
a8 new serles for HPF and Tax Act projects.
Approximately 8,000 case studies have been
distributed to states, developers, trade asso-
ciations, and lenders.

Administered, cooperatively with the states
and the National Trust for Historic Preserva-
tlon, the $5 milllon Maritime Heritage Grants
Program of matching grants for the preser-
vation and restoration of all types of ships
and other watercraft, shoreline facilities, un-
derwater archeology, and educational pro-
grams,

Administered the Secretary of the Inter-
lor's $2 milllon FY 1979-80 Historlc Preser-
vation Discretionary Fund Grant Program to
preserve neighborhoods historically associ-
ated with minworities, native Americans, and
ethnic populations. Also adminlstered a $1,-
005,000 Challenge Grant program from the
secretary’'s discretionary fund to support 10
innovative historic preservation projects
which will benefit minority groups and the
handlcapped, and facilitate energy conserva-
tion in historic structures.

Prepared the portion of the annual Section
8 report (General Authorities Act of 1976)
which lists national historic landmarks ex-
hibiting known or anticlpated damage or
threats to thelr integrity.

Established a monitoring system COoOpera-
tively with reglonal offices to observe the con-
dition of natlonal historic landmarks which
may develop signs of damage or threat.

Approved and certified over 1,300 Tax Act
rehabilitation projects in 48 states that have
an investment of over 8750 million.

Developed a bulletin publication series “In-
terpreting the Secretary’s Standards for
Historic Preservation Projects" to explain
preservation/rehabilitation decisions to state
historic preservation offices.

Completed a study to evaluate and assess
aspects of the 1976 Tax Reform Act preser-
vation provisions, examining factors that
influence the choice between preservation
and new construction and assessing the
effectiveness of tax Incentives versus cash
grant subsidies for historic preservation.

Completed the first phase of a long-term
interagency project with the General Services
Administration, the National Park Service,
and the Environmental Protection Agency to
monitor and evaluate damages to historic
brick and stone bulldings caused by alr-borne
pollutants and irresponsible human inter-
vention.

Published a variety of materlals in preser-
vatlon technology and provided advice and
assistance to a number of federal agencies.
D. NATIONAL ARCHITECTURAL AND ENGINEERING

RECORD (NAER)

Implemented a backlog project to stream-
line procedures and realign personnel. Prior
to 1979, NAER sent records to the Library
of Congress at a rate of less than 75 struc-
tures a year. During FY 1980, NAER sent
documentary records on 850 structures and

CONGRESSIONAL RECORD —SENATE

inventories on another 200. The savings ef-
fected by the new procedures are over 825,000,
including one work-year and $5,000 in sup-
plies and reproduction costs. The NAER col-
lection in the Library of Congress is one of
the new national collections of its kind to
be s0 readily and inexpensively accessible to
the public.

Flelded 73 teams that have produced for
local communities and other federal agencles
documentary records on approximately 1,100
structures. Most of these records have im-
mediate practical applications for planning,
adoptlve reuse, rehabllitation, and mainte-
nance studles. The presence of a NAER team
in a local community usually generates
enough public interest in preservation to ef-
fect planning changes. Fleld team projects
have provided on-the-Job tralning for hun-
dreds of students,

Helped federal agencies comply with their
responsibilities un.er Section 2(¢) of Ex-
ecutive Order 11593 by inventorying and re-
cording cultural resources that will be ad-
versely affected by federal projects; review-
ing documentation produced by others in
compliance with E.O. 11593; and advising
private firms and state, local, and federal
agencies who are developing NAER documen-
tation in compliance with E.O. 11593. Records
on 539 structures have been accepted.

Promoted programs to document historic
resources associated with minority history,
including projects in the Sweet Auburn
Historic District in Atlanta, Georgla; the
Victorian District in Savannah, Georgla; the
town of Locke, California; the Barrio His-
toric District in Tucson, Arizona; and El
Camino de Las Missiones in El Paso, Texas.

Initiated a project with funding from
the Department of Housing and Urban De-
velopment to study energy-conscious design
features in historic structures and publish
a pamphlet to help homeowners make the
best use of those features.

Developed a community rehabilitation ac-
tion program in resnonse to the President's
Urban Policy challenge. From 1978 to 1980
NAER teams worked in 12 cities, inclvding
Claremont, New Hampshire; Danville, Vir-
ginia; Sault Ste. Marie, Michiean: Philadel-
phia, Pennsylvania; Locknort, Illinois; Butte,
Montana; Seattle and Tacoma, Washington;
Mauch Chunk, Pennsylvania; Laguna, New
Mexiro: Guthrie, Oklahoma; and Virginia
City, Nevada.

Soonsorei three historic bridge pre-erva-
tion symposiums attended by over 300 en-
gineers, historians. and preservetionists.

Documented during the past 3 years with
photographs, measured architectural draw-
ings, and historical monosraphs approxi-
mately 300 sites and structures with historle
sienificance. This figure includes projects
recorded in accordence with Executive Order
11593 provisions. Recording projects were
done In 25 states. The sites and structures
represent a varlety of resources In historic
archaeolozy and preservation. Documenta-
tlon of these sites represents aporoximately
55,000 pleces of infomation avallable to the
publie through the NAER archives in the
Library of Congress Prints and Photographs
Division.

E. INTFRAGENCY ARCHEOLOGICAL SERVICES (IAS)

Administered over 200 survey and data re-
covery contracts totaling over $7 million.

Developed methods, standards, and report-
ing requirements for data recovery.

Developed a nationwide program to com-
plle information about archeological renorts
prepared in connection with federal projects.
Over 3,000 documents have been reviewed,
and the information is available through the
National Technical Information Service,

Published a variety of reports and hand-
books to assist in meaningful archeological
research.
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F. PRESERVATION POLICY

Drafted a manual to help local decision-
makers compare historic preservation with
other development alternatives.

Participated coordinated HCRS's involve-
ment in an interagency and private sector
small town revitalization initiative. The Na-
tional Main Street Center, coordinated by the
National Trust for Historic Preservatlion.

Reviewed, evaluated, and revised the Na-
tional Reglster and NHL criteria for evalua-
tion.

GENERAL

At the end of the Carter Administration
these historic preservation programs had
been fully located in the 8 regional offices
of HCRS. In most regions, processing time
for grants applications and Tax Act certifi-
cations had been substantially shortened.
A varlety of joint projects with natural pres-
ervation ang recreation were underway, thus
achieving the pogram eficiencies obtainable
only through a fully reorganized operation.@

LAW OF THE SEA

@ Mr. PELL. Mr. President, we are all
well aware that the Reagan administra-
tion is currently undertaking a compre-
hensive review of the draft convention
of the Law of the Sea Treaty. The inten-
tion to undertake such a review was an-
nounced by Secretary Haig on March 3,
just prior to the opening of the 10th
session of the Third Law of the Sea Con-
ference in New York. It is certainly fit-
ting and proper that any new adminis-
tration undertake such a review.

As one who has long been an advocate
of establishing an international regime
to govern the world’s ocean space, I
know that if this goal is to be achieved,
there must be a resolution of many com-
plex issues, and this takes time. My own
efforts in the Senate to bring such a
regime to fruition date back to 1967. At
that time, I introduced Senate Resolu-
tion 172, which called for the negotia-
tion of a comprehensive multilateral
treaty governing all of the military and
nonmilitary uses of ocean space. Once
again, in 1969, I introduced another
Senate resolution, Senate Resolution
33, which not only called for the negotia-
tion of a comprehensive treaty but also
contained a draft Law of the Sea Treaty.
I was partially rewarded for my efforts
in 1972, when the U.S. Senate gave its
advice and consent to ratification of the
Seabed Arms Control Treaty—a treaty to
prohibit the emplacement of nuclear
weapons and other weapons of mass de-
struction on or below the seabed floor.

As you can see, Mr. President, given
the long history of this issue, we need
not despair over a few months delay in
the negotiations so that the United
States can complete its study of the
treaty—it need not irreparably damage
the prospects for a comprehensive LOS
treaty. However, I do think that this
administration must be careful not to
delay too long, lest hard-won gains,
achieved during 8 years of negotiations,
during the course of three different ad-
ministrations, may be lost. In this re-
gard, let me call to the attention of my
colleagues a very persuasive editorial
entitled “Reagan and the Sea Treaty,”
which appeared in the Boston Globe on
June 15, 1981.
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I ask that the article be printed in the
RECORD.
The article follows:
REAGAN AND THE SEA TREATY

President Reagan's Administration has a
chance to correct a bad impression made last
March when it sidetracked negotlations in
the multiyear Law of the Sea conference.
1t should work toward vigorous participation
when the conference reconvenes in August.

The President’s advisers seem to believe
that it is better to risk the danger of having
no treaty at all than to move ahead on the
320-article draft version that has been de-
veloping so tediously over the past elght
years. The treaty covers a host of Issues in
additlon to the mining of minerals, but it
is this single question that evidently cap-
tures the greatest amount of Administration
attention.

The draft treaty stipulates that minerals
found on the floor of the sea are the prop-
erty of all nations, In effect, and that their
mining requires the International licensing
of anyone who wishes to do so, with licensing
fees, environmental controls, limits on the
volume of production and royalty payments
into an international fund for distribution
to all nations, including those with no sea-
shores. The treaty moreover requlres that
mining companles share thelr technology
with other nations to expedite thelr access
to such minerals.

There Is room for argument about the
content of the treaty and such argument can
be conducted after the treaty ls completed
in its preliminary form.

The problem with delay, and with even
the appearance of abandoning its provisions,
is multifold. From the point of view of thore
potentlal American deep sea miners, the ab-
sence of an agreement could jeopardire their
ability to obtain financing. The danger for
them is that other countries might challege
their right to mine the seabeds. It Is entirely
possible, In the absence of a treaty. that
coastal nations might attempt to assert sov-
erelgnty over the ocean bottoms off thelr
coasts all the way out to wherever. During
the period of disputes over the 200-mile
limits, even such smaller countries as Peru
were able to make life very difficult for fish-
ing vessels from countries that did not ac-
cept such a claim. Now, of course, it is a
matter of standard acceptance, but a new
round of confllcts over the sea bottom could
be messy.

The treaty also deals with the ticklish
problem of assertions of soverelgnty that
might have the effect of closing vital stralts—
notably Malacca between Malaysia and Su-
matra, Hormuz in the Persian Gulf and oth-
ers in varlous archipelagoes around the world.
Fallure to complete work on the treaty could
reawaken the temptation among strategically
located nations along such stralts to turn
them Into modern versions of the Rhine
River, where once tribute had to be pald by
all who passed the castles that still line its
shores.

Finally, the principle of internationality
contained in the treaty is one that the Unit-
ed States has long embraced In other con-
texts, sometimes against the strong clalms
of others. The most Important case is Ant-
arctica, where the principle Is vital to our
continued access to the entire continent for
sclentific and logistifcal reasons. That con-
tinent, which remalns unmilitarized and is
the site of many natlonal efforts, might be
subject to more stringent claims if the US.
appears to renounce the principle in the case
of the seabed.

The Administration may have been reason-
able in asking for a pause to get its bearing
on the Law of the Sea treaty. It will undercut
its own objectives, especlally those of en-
couraging economic development in a ra-
tlonal manner, if it Insists on a total review
of all the issues that have been largely re-
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solved already bv previous Renublican and
Democratic administrations alike.@

ANTICRIME PROPOSALS OF THE
DEMOCRATIC CONFERENCE

® Mr. KENNEDY. Mr. President, the
far-reaching proposals adopted today by
the Senate Democratic Conference rep-
resent a major step forward in the na-
tional effort to deal with one of the most
urgent domestic challenges facing our
society—the problem of violent crime.

I am also pleased that many of the
most important initiatives in this pack-
age are proposals we have developed on
a bipartisan basis in recent years in the
Senate Judiciary Committee, including
a number of measures in the criminal
code reform bill approved by the com-
mittee in the past. Of special significance
are the following proposals:

First and most important, a compre-
hensive reform of the unsatisfactory
two-century-old system of money bail.
Henceforth, under the two key parts of
this proposal, money bail will be strictly
limited to ability to pay, and persons
accused of crime will be detained in
prison awaiting trial only if they are a
danger to the community or likely to flee
before their trial. .

This proposal meets the basic goals of
law enforcement. It is consistent with
the basic standards of fairness and civil
liberties. It will end the unacceptable
age-old abuses of money bail, by requir-
ing a candid and open judicial assess-
ment of the need for pretrial incarcer-
ation of persons accused of crime.

No longer will truly dangerous de-
fendants be released on money bail to
kill or rob again. No longer will defend-
ants who pose no danger to the com-
munity or risk of flight be unfairly sent
to jail because they cannot afford to pay
the cost of bail. This proposal has the
potential to become a historic landmark
in the war on crime and in our ongoing
effort to fulfill the great goal of equal
justice under law.

Second, a complete overhaul of cur-
rent unworkable and open-ended sen-
tencing procedures, including the aboli-
tion of parole; the adoption of a compre-
hensive system of guidelines requiring
fixed sentences within a narrow range
for specific crimes; appellate review of
sentences; and mandatory prison terms
for those who commit gun crimes.

Third, treatment of certain violent
youth offenders as adults, including pri-
son terms for those convicted of violent
crimes.

Fourth, a thorough revision and re-
targeting of the Federal law enforcement
assistance program to concentrate avail-
able Federal resources on areas of spe-
cial need and programs of proven effec-
tiveness, such as street crime, career
criminals, violent youth oYenders, and
the festering epidemic of crime from
drug addiction.

Crime in American society is not a new
problem. But its seemingly unchecked
growth has become more and more a
source of fear and alarm for all our
people.

One out of three households in the
United States was touched by crime last
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year. Some experts claim that over a 5-
year period, virtually every household in
the country will be victimized.

It is bad enough that we are suffering
from double-digit inflation and double-
digit interest rates in our economy. It is
even worse that we also suffer from
double-digit increases in the rate of
crime.

National security begins at home. It
will do no good to arm America to the
teeth against enemies abroad, while los-
ing the war at home against enemies
within.

Talking tough is not enough. Trading
in our civil liberties is wrong—and we
know it will not work. There is no refuge
in easy rhetoric. We need solutions—and
the solutions will not come carrying con-
venient philosophical labels, liberal or
conservative.

Nor is this a partisan effort. I am
proud of the bipartisan consensus we
have achieved on crime in the Senate
Judiciary Committee. I also commend the
efforts of Senator Byrn, Senator BIDEN,
Senator Nuwnn, and the other Senate
Democrats who have worked hard to
reach today’s agreement, and I look for-
ward to working closely with Senators
of both parties in the days and weeks to
come to enact effective legislation to deal
with crime.

The public is increasingly apprehen-
sive and angry. The lost opportunities of
the 1970’s have given way to the real
possibilities of a new decade and a new
administration.

Let us make no irresponsible promises.
But we now have a reasonable chance of
making real progress in the difficult but
winnable war against crime in our
society.®

VIEWS OF SENATOR SIMPSON ON
IMMIGRATION

© Mr. EAST. Mr. President, our immigra-
tion policy is in disarray. Illegal immi-
grants flood into the country almost at
will.

Immediate attention to this problem is
needed. I commend my distinguished col-
league, the chairman of the Subcom-
mittee on Immigration and Refugee Pol-
icy of the Senate Judiciary Committee,
for his leadership in speaking out in be-
half of immigration reform. I ask that
Senator Simpson’s thought-provoking
letter to the editor of the Christian Sci-
ence Monitor, published June 16, 1981,
be printed in the RECORD.

The letter follows:

SocraL LiMrrs ON IMMIGRATION

In an article of May 7 [“Why immigration
won't be restricted”| Roger Filllon set out
some valld and interesting obsiacles which
must be addre=sed If we are to effect a speedy
resolution of this country’s chaotic Immigra-
tion problems. Yet, T must indeed disagree
with his conclusion that US policy makers
and the American people will simply bog
down in the face of these challenges. Our
fallure to overcome these obstacles would
mean the continuation of this nation’s half-
hearted immigration policies and the con-
tinued open and flagrant violation of our
immigration laws.

Mr. Filllon's use of the term “restriction-
ist” throughout his commentary would seem
to imply that our immigration reform is llm-
ited to one of two extremes—elither virtually
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closing our doors to immigration, or embrac-
ing some kind of “open door” policy. Legal
immigration has been, and is, beneficial to
our country, but 1 am firmly convinced that
we can no longer absorb all of ihe people in
the world who would wish to come here. Fur-
ther, I believe that the social limits on im-
migration will be realized much sooner than
the economic limits as is illustrated by the
soclal problems directly related to immigra-
tion we have recently seen in South Florida,
California and Texas.

We now accept more legal immigrants than
the rest of the world combined, and, in ad-
dition, more people enter our country ille-
gally than legally. This large lllegal influx is
estimated at 800,000 a year and it has re-
sulted in some 3.5 to € million perscns being
present illegally in the country. These illegal
allens constitute a fugitive and fearful un-
derclass In our roclety. The abuse and ex-
ploitation to which they are subjected has
been well documented and is a serious na-
tional disgrace. We must have immigration
reform or we shall be overwhelmed by sheer
numbers.

In my view there is and will be substantial
and continuing pressure from two important
groups. The first is from the American people
who have indicated repeatedly that they
want immigration brought under control
and to see a reduction in the numbers of
people coming to this country. The second 1is
from the House and Senate subcommittees
dealing with immigration and refugee policy
whose members believe strongly that the law
needs to be reformed in the interest of the
American people and thelr descendants.

The probabillty that reform legislation
will be successfully enacted is greatly en-
hanced by the excellent working relationship
between the two subcommittees—one
chalred by a Democrat in the House and the
other by a Republican in the Senate. This
relationship and the seriousness of the sub-
committees’ determination to develop legis-
lation which is substantively sound and po-
Iitlcally realistic was shown in early May by
the holding of a serles of joint hearings on
the Final Report of the Select Commission
on Immigration and Refugee Policy. Such
Joint hearings are extremely rare, the last be-
ing some 30 years ago.

I belleve that the most solid foundation of
immigration reform rests on a “‘three-legged
stool” comprised of (1) increased enforce-
ment of our immigration laws at our borders
and internally throughout the United
States; (2) employer sanctions against those
who have a persistent pattern and practice of
exploiting this vulnerable underclass of so-
clety; and (3) a more secure form of worker
identification. An improved counterfeit-
resistant social security card has been sug-
gested, or a card which would not have to be
carried or presented except at the time of
seeking employment. If a card were to be
used It might simply state, "I am authorized
to work and be employed in the United States
of America.” To these three cardinal parts of
the program should be added the element of
& legallzation program for those illegal immi-
grants who have resided in the U.S. for a cer-
tain, yet to be determined, period of time; a
redrafting of our immigrant preference 8ys-
tem based on our natlonal interest: a
streamlining of our H-2 program for tempo-
rary workers; and a revitalization of the effi-
clency, professionalism and “esprit de corps"
of our Immigration and Naturalization
Service.

And of those persons who slncerely object
to these proposals, I have only to ask again
that they come forward with any alternate
proposals to bring immigration under con-
trol. To Mr. Fillion I would make that same
earnest request. What we need now are not
Seers or prophets, but rather committed pol-
iticlans ready to prescribe the best way to
bring illegal allen entry Into this country
under control In order that we might con-

CONGRESSIONAL RECORD —SENATE

tinue legal immigration into this country in
a manner which will benefit both those who
come to our shores and boundaries and those
230 million Americans who are already here.
WASHINGTON.
Avan K. BIMPSON,
U.S. Senator.@

DISMEMBERING CONRAIL

® Mr. BIDEN. Mr. President, the Senate
soon will have before it the administra-
tion's Conrail legislation, as amended by
the Commerce, Science, and Transporta-
tion Committee. This bill, S. 1100, was
introduced at the administration’s re-
quest on May 4. A week later, w.thout the
benefit of a hearing as requested by the
committee’s Democratic members, S. 1100
was approved by the committee. The vote
was 10 to 5.

Early last week, additional changes to
the President’s original legislation were
announced by the distinguished chair-
man of the Commerce Committee, Sena-
tor Packwoob. These changes, worked out
by Secretary of Transportation Drew
Lew!s, Senator Packwoob, Surface Trans-
portation Subcommittee Chairman Joun
DanrForTH, and Senator HOWARD CANNON
specify in greater detail the conditions
and timing of how Conrail shall be sold.
While this so-called compromise is
an improvement on President Reagan's
initial legislation, it still provides for
Conrail's dissolution—even if Conrail is
operat'ng profitably. As a result, I cannot
support S. 1100 as it is currently drafted.

Unfortunately, it appears likely that
the Senate will not be given an opportu-
nity to debate and get a separate vote on
S. 1100. The Commerce Committee has
chosen to include this 84-page bill in its
budget reconciliation package. While
some amendments might still be possible,
many are likely to be ruled out of order
under the restricted rules of procedure
governing debate on the reconciliation
bill. I find this attempt to el'minate de-
bate on the President’s Conrail termina-
tion bill regrettable. Unfortunately, as a
Member of the Senate minority, there is
little I can do to block this action.

Yusterday, the Commerce Committee
finally held a hearing on S. 1100. Testi-
mony was received from representatives
of all concerned with Conrail and the
transportation services it provides. Of all
those who testified, the comments of
Stephen Berger, Chairman of the U.S.
Railway Association, most objectively de-
scribed the impact this legislation is
litely to have. Analyzing the bill's cur-
rent language, Mr. Berger testified:

However, the Department of Transporta-
tion is recommending a process leading to
the dismemberment and sale of Conrail lines.
This recommendation is now embodied in
the “compromise” bill now being considered
by this committee, 8. 1100. In my view, the
Department’s proposal as reflected in S. 1100
is a very high risk option that may lead to
less rail service in the Northeast without
saving any Federal expenditures. S-ecifically,
S. 1100 would authorize the Secretary of
Transportation to dismember Conrail at his
own discretion after a brief walting period,
rezardless of whether the rallroad can be-
come viable. This plan for automatic dis-
memberment of the Northeast rail system
would create the "fire sale' atmosphere with

its attendant economic uncertainties for the
region that all of us were hoping to avold.
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Moreover, there Is great doubt that the
scenario currently envisioned in S. 1100,
namely an inexpensive transfer of the Con-
rall system to private sector operation, could
ever te realized under the plan contained in
the bill.

I share Mr. Berger's concern and con-
cur with his analysis. Conrail should be
given the opportunity to become profit-
able. Actions like the joint labor-man-
agement $239 million wage deferral
agreement announced last month dem-
onstrate it is possible. We should not
predetermine Conrail's fate as I am
afraid the administration’s bill does.
Conrail is simply too important to the
country. I had hoped to see legislation
enacted along the lines recommended by
Mr. Berger. I urge my colleagues to read
his entire statement. I ask that Mr.
Stephen Berger's testimony before the
Senate Commerce, Science, and Trans-
portation Committee on June 17, 1981, be
printed in the RECORD.

The testimony follows:

STATEMENT OF STEPHEN BERGER, CHAIRMAN,
UNITED STATES RAILWAY ASSOCIATION

Mr. Chairman and Members of the Com-
mittee: I appreciate the opportunity to ap-
pear before you today to discuss optlons for
Conrail. The principal cholce facing Con-
gress today is between two major courses of
action. One is to make the changes necessary
for Conrall to succeed, while preserving
maximum flexibility for future action de-
pending on the railroad's performance. The
other is to adopt S. 1100, which, as current
drafted, limits the optlons avallable for the
future by predetermining Conrall’s fate and
dictating its ultimate dissolution.

Whatever course of action is declded upon
will be vitally important to the Nation as a
whole and particularly to the Northeast
quadrant. The importance of the Northeast
to the national economy is amply demon-
strated by the fact that the reglon accounts
for more than 45 percent of the personal
income of the United States, 50 percent of
the manufacturing employment, and 43 per-
cent of the nonmanufacturing employment.
At the same time, however, the Northeast's
share of these is declining compared to the
rest of the country. Indeed, all of us are
aware of the problems facing the region.

It is therefore all the more necessary that
we keep in mind the importance of Conrail
as the Northeast’s major rall system. In the
Northeast's weakened economic condition,
failing to ensure the continued orderly
cperation of that rail system could have a
detrimental effect on large segments of the
business community. Shippers would per-
celve a threat to the basic transportation
network, switch from rail to truck, and begin
planning the relocation of their plants and
facilities to areas considered less prone to
economic disruption.

Events like this would encourage disin-
vestment, accelerate the deterloration of the
Northeast, and thus undermine the Presi-
dent's efforts to revitalize the economy.
Ultimately, new pressures would be created
esvecially in the South and the West, for
enormous capltal expenditures for new in-
dustry, housing, energy, and transportation.
In short, there would be pressure to dupli-
cate the existing economic and soclal infra-
structure of the Northeast at a time when
the Nation is facing a severe shortage of
capital to rebulld its economic base.

The problem, then, is how best to resolve
the Conrail dilemma while minimizing the
risk of massive economic dislocation. In
seeking a solution to this problem we can be
guided by several criteria.

First, it 1s most Important that the initial
course of action be one which preserves the
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most options. Unforeseeable and uncontrol-
lable clrcumstances can render the best of
plans useless in short order, but if we do
not back ourselves into an economic corner,
it will be possible to adjust to cope with
future events to our advantage. In essence,
the best solution is one that allows the most
flexibility.

Becond, any appropriate course of action
must address the basic problem: Conrail's
poor cost to revenue .relationship, Whether
Conrall is to continue to exist as a single
entity or is to be dismembered and sold, it
is imperative that its labor costs, including
labor protection costs, be reduced; that its
operating costs be brought under control;
and that the passenger and Northeast Cor-
ridor problems be solved.

Third, the rall service needs of the region
must continue to be met. If rall service is
permitted to rapidly deteriorate or is brought
to an abrupt end, detrimental results will
be felt throughout the reglon's business
sector.

Fourth, the best solution is one which
will cause the least economic and social dis-
ruption by reducing uncertainty. In short,
economic dislocation can be avolded best by
choosing a course of actlon having a planned,
realistic outcome In which the parties with
a direct interest may participate.

Fifth, the problem should be solved at the
least cost to the taxpayer.

Finally, the overall objective must be to
return Conrall to the private sector.

I belleve that a program almed at making
Conrall viable has the best chance of achlev-
ing these objectives, In its April report, Con-
rail at the Crossroads: The Future of Rail
Service in the Northeast, NSRA recommend-
ed that Congress provide Conrall enough
funds to enable it to achieve very substan-
tial, visible progress throughout a two-year
transition period as a condition of not dis-
solving the rallroad. At the same time, and
as dictated by predetermined signs of prog-
ress or lack thereof, a contingency plan for
proceeding to dissolution should be formu-
lated.

Since any dissolution strategy would re-
quire some preparation and implementation
time unaer any circumstances, this transi-
tion approach is both practical and flexible.
If Conrall possesses the ability to succeed
and pay dividends to the region as a produc-
tive, competitive, self-sufficlent force in the
transportation market, this mechanism,
though cautious and austere, gives it a
chance to prove it. If Conrall cannot make
its own way, the trial period will have better
prepared the property and all parties in-
volved for an orderly dissolution process
which minimizes Federal and other costs.

In summary, several important steps must
be achieved: Conrall must make aggressive
use of the new economic flexibility provided
by the Staggers Act; it must be relieved of
the burdens of passenger service and labor
protection; it must reduce its costs; and it
must, both through management actions and
negotiations with organized labor, attain ap-
propriate employment levels and improve
productivity.

Moreover, & program to improve Conrail's
cost structure, tighten its management, and
achieve necessary labor concessions would be
an essential part of the transition even if
the rallroad were to be sold or dismantled.
However, if it were ordained beforehand that
Conrail was to be abolished, 1t would be more
difficult to achieve the management-induced
improvements and other interim goals that
are essential before other rallroads would
;a.gree to take over major portions of Conrail's
ines.

It is particularly encouraging that the De-
partment of Transportation, Conrail, and the
ICC also agree that these objectives must be
achieved. In addition, I am further encour-
aged by the recent agreement negotiated by
Conrall and organized labor that will result
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in Conrail's costs being reduced by $229 mil-
lion annually. The USRA April report incor-
porated a potential reduction of $225 million
in labor expense as a major component in
Conrail’s ability to achieve a positive income
from operations at an early date. Thus, the
recent agreement with labor represents a
major step toward accomplishing those ele-
ments which all parties agree are necessary.

However, the Department of Transporta-
tion is recommending a process leading to
the dismemberment and sale of Conrall lines.
This recommendation i1s now embodied in
the “compromise” bill now being considered
by this committee, 8. 1100. In my view, the
Department's proposal as reflected in S. 1100
is a very high risk option that may lead to
less rall service In the Northeast without
saving any Federal expenditures.

Specifically, 8. 1100 would authorize the
Secretary of Transportation to dismember
Conrail at his own discretion after a brief
waiting period, regardless of whether the rail-
road can become viable. This plan for auto-
matic dismemberment of the Northeast rail
system would create the “fire sale” atmos-
phere with its attendant economic uncertain-
ties for the region that all of us were hoping
to avold. Moreover, there Is great doubt that
the scenario currently envisioned in S, 1100,
namely an inexpensive transfer of the Con-
rall system to private sector operation, could
ever be realized under the plan contained
In the bill.

First, the S. 1100 provision for appropria-
tions for interim funding and transfer costs
is uncertain. The bill provides an authoriza-
tion of “such sums as may be necessary” to
malntain “essentlial services during the trans-
fer process.” Thus the bill does not specify a
level of appropriations, nor does it shed light
on what Conrail services the Secretary might
deem ‘“essential” and therefore fund. Our
April report estimates that Conrail would
require $400 to $600 million more in Federal
funding to become viable. DOT has estimated
that implementation of its fire sale proposal
could require more than $600 million in Fed-
eral funds. In my opinion, it could cost more.

For example, one major requirement of a
transfer process would be transition funding.
Assuming that the transition process takes
two years to prepare for the then “instan-
taneous” transfer of Conrail, the Federal ccsts
of those two years should be comparable to
continuing to operate Conrail and maintain-
Ing its service capacity for two years. While
the management of a railroad scheduled for
liguidation could severely limit plant and
equipment replacement and maintenance,
this reduction in capital expenditures might
be balanced by traffic diversion as shippers
anticipate service cuts.

Indeed, given heightened shipper concern
about uncertaln future service patterns, ex-
tensive traffic losses could result, stripping
revenue out of the shrinking system faster
than costs could be reduced. Moreover, man-
agement would have neither the incentive
nor the capability to achleve potential cost
reductions. In addition, a transfer process
would have to address implementation costs
and the acquiring railroads’ possible need for
financial assistance.

Second, as currently drafted, S. 1100 relles
heavily on the assumption that potential
acquirers will be eagerly wailting in the
wings to take over the Conrail system. How-
ever, extensive conversations with other rail-
roads that could logically pick up the pleces
convince me that none of them is prepared
at this time to acquire substantial portions
of Conrall’s lines and thus its cost problems.
I believe that other rallroads would require
Conrall to make fundamental progress in
addressing its cost structure before any sig-
nificant segments of its lines would be at-
tractive. This unwillingness to purchase
Conrail's lines is not surprising, since the
situation was the same Iin the early 1970s
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when the major railroads of the Northeast
and Midwest, including the Penn Central,
were bankrupt.

At that time, because no profitable rall-
roads were willing to acquire the bankrupts’
lines and their attendant cost problems, the
Federal government had to step in to ensure
continued rail service in the Northeast
quadrant. Thus, in a sense both then as well
as now the rest of the industry is demand-
ing that Conralil's physical plant and human
resources be reduced to a level commensu-
rate with its real market potential and this
cannot be done overnight. In addition, other
rallroads are heavily preoccupled with con-
solidating their own organizations as a re-
sult of recent and prospective rail mergers
and with trying to adjust to the business
implications of the Staggers Act reforms.

Perhaps even more significant is the fact
that there is little economic necessity for
any rallroad outside Conrall's service area
to take an active interest in acquiring Con-
rail’s lines. An analysis of Conrall’s 1979
traffic base reveals that about 70 percent of
Conrail's traffic originates and terminates
within Conrail's service reglon and is never
interchanged to or from other railroads out-
side the region. The principal cross-regional
interchange is with the Southern region,
which accounts for 11 percent of Conrail's
traffic. Only 156 percent of Conrail’s traffic is
interchanged with railroads west of the Mis-
sissippl River, and that trafic is widely dis-
persed: 3 percent moving to or from the
Pacific coast states, 5 percent to the Sunbelt
west of the Mississippi, and 7 percent to the
Rocky Mountain and Northern Plains states.

This distribution of Conrall's trafic sug-
gests the rallroads that should be most in-
terested in gaining access to Conrall's traffic
base are those presently serving the Conrail
region, or the emerging cross-regional carri-
ers that span the Conrail region and the
Southern region, such as the CSX or the pro-
posed NWS. As we note in our April report,
these carriers would need to acquire rela-
tively small portions of Conrail’s physical
and human resources to serve the bulk of
Conrail's trafic. Assuming even modest ac-
quisitions by those carriers, the bulk of the
trafic now interchanged by Conrail with
rallroads west of the Mississippl could con-
tinue to move over the same gateways as it
does today, so those railroads would not be
compelled to seek Conrail lines to preserve
their traffic.

Combining these economic factors with
the clear reluctance of other railroads to con-
sider acquiring Conrail lines at this time
suggests strongly that, absent other circum-
stances such as substantial government in-
tervention, committing the government to &
transfer process now would produce an end
result closer to the “small segments’” than to
the “major portions” end of the transfer
spectrum.

S, 1100 does little to resolve these funda-
mental problems, If anything, it may exacer-
bate them, since it puts all parties in inter-
est on notice that Conrail most likely will be
dismembered after mid-1983. During the in-
terim period, the railroad can be expected to
deteriorate physically, employee attitudes
can be expected to worsen, and the best of
Conrall's employees—both labor and man-
agement—can be expected to seek their for-
tunes elsewhere.

In sum, I believe that the likely result of
this process will be a Conrall which is less
likely to look like an attractive acquisition
than the Conrail of today. This will put fur-
ther pressure on the Federal government to
step into a permanent financing role as our
hopes to return these rail properties to the
private sector slip ever further from our
grasp.

In dealing with possible approaches to a
transfer process, the real issue remains how
can the Conrail economic equation—namely,
its revenue to cost relationship—be altered.
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The analyses in our December and April re-
ports conclude that change requires a funda-
mental alteration of costs. Transfer of small
segments of Conrail to neighboring railroads
could permit those enterprises to acquire a
high proportion of Conrail’s revenue base
while absorbing relatively small portions of
Conrail's physical and human resources, al-
tering the present revenue/cost equation of
serving Conrail's traffic. On the other hand,
if to obtain Conrall’s traffic, acquiring rail-
roads would also have to acquire major por-
tions of Conrail's physical and human re-
sources, it is difficult to understand how
much transfer and acquisition would by it-
self alter the revenue/cost relationship of
serving Conrall’s traffic. Either the essentlal
changes must be made before other rail-
roads would purchase, or the acquiring rail-
roads must be expected to take the same
steps we believe are essential and achievable
by Conrail itself.

Therefore, I urge that Ilegislation be
adopted which undertakes to solve the eco-
nomic problems of freight service in the Con-
rall reglon rather than to merely reorganize
them. I am not persuaded that the economic
ills attendant to current patterns of rall
operations and service in this region will be
amellorated by merely changing Conrall’s
name.

Legislation designed to meet the criteria
I mentloned previously would have as its
maln feature an “incentive" provision for
Conrall, Specifically, Congress should pro-
vide Conrall with sufficlent funds to enable
it to implement, over a two-year transition
period, & program designed to result in
financial viability. Unlike S. 1100, however,
if profitability were achieved, then the rall-
road would not be automatically dismem-
bered.

Accomplishing this objective will require,
of course, cooperation of labor, shippers,
other rallroads, and government at all levels.
But we belleve that without such coopera-
tion the railroad has little future in its
present form or as a transfer candidate. For
this reason, we recommend that all of these
parties continue to participate In the process
of deciding Conrail's future.

A control board, similar to that proposed
in the Lent-Lee bill in the House—with ad-
visory assistance from a group reflecting
various private sector Interests, would maxi-
mize the potential for such cooperation. If,
during this time frame, it became apparent
that Conrall was not making substantial
progress toward financial viability, this group
could make such a determination based on
an objective test of profitability. If, however,
Conrall did make substantial progress, at the
end of the perlod it could be a more attrac-
tive acquisition candidate or, if it were
deemed appropriate, the Federal government
could dispose of its stock position in the rail-
road through the normal offering process.

Of course, there are no low risk, low cost
answers to the problems of providing an
adequate and effective private sector rail
system for the Northeast and Midwest re-
glons. The one common thread of all the
studles undertaken pursuant to the Staggers
Act is that there is not any “no further
Federal funding” solution to the rail service
problems of the Conrall reglon.

However. I continue to belleve that achiev-
ing a viable Conrall ought to be attempted
because, if that goal is accomplished, it will
be at less cost and produce more benefits
than any other option. It will be the least
disruptive of solutions and nrovide the most
service. A viable Conrail will contribute to
the general economic revitalization of the
country, something which Is of enormous
concern to all. But while interim fundine
is made avallable. Conrall mvst be reanired
to achieve definite performance ob'ections
throughout a two-vear rerlod. And svecific
plans should be developed for future action
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in the event Conrall is not successful in
attalning those performance goals.

Most importantly, as USRA's April recom-
mendations make clear, the end result of the
process must be a Conrail fully restored to
the private sector, either through having
achieved viability and having been recapi-
talized with its ownership then being shifted
from the government to private hands, or,
if viabllity is not achieved, through transfer
of its lines to other rallroads.g

THE ADDITIONAL VIEWS ON REC-
ONCILIATION OF THE DEMO-
CRATIC MEMBERS OF THE LABOR
AND HUMAN RESOURCES COM-
MITTEE

® Mr. EENNEDY. Mr. President, I sub-
mit for the Recorp the add'tional views
on reconciliation of the Democratic
cerns as we approach the debate on rec-
onciliation.

The Labor and Human Resources
Committee’s reconciliation package pro-
tects many of the essential principles
for which the minority members have
stood, however, there are a number of
flaws which we have identified in our ad-
ditional views. I urge my colleagues to
give serious consideration to these con-
cerns as we approach the debate on re-
conciliation.

The material follows:

ADDITIONAL VIEWS
INTRODUCTION

The Reconciliation package adopted by
this Committee is the product of a long and
difficult process. The Labor and Human Re-
sources Committee, more than any other
Committee of the Senate, is the people's
committee. It helps parents and communi-
tles educate children. It assists elderly to
heat their homes. It provides assistance to
our nation’s handicapped. It provides es-
sentlal community and preventive health
programs. It protects the health and safety
of America's workers and supports vital
training programs. It provides a wide range
of needed human services for the poor, the
elderly and the disadvantaged.

This reconciliation package protects many
of the essential principles we enumerated
earlier. One, the Legal Services Corporation
is continued and funded. Two, the low in-
come Energy Assistance Program is not part
of a larger soclal services block grant; it is
targeted on low income families, particu-
larly the elderly to cover higher energy costs;
and the funding level did not fall below $1.8
billion. Three, the Administration's pro-
posals for comprehensive, all-inclusive, “no
strings” block grants in education, health
care and handicapped assistance were re-
Jected. Four, the Title I, Handicapped Edu-
cation, Adult Education and Bilingual Edu-
cation programs—representing the vast ma-
Jority of education funds—were not rele-
gated to block grants. In higher education
the drastie funding cutbacks in student ald
to low and middle income families were re-
Jected. Five, the identity and separate fund-
ing of neighborhood health centers, mental
health centers and migrant health centers
was maintained. Six, Childhood Immuniza-
tlon will remain a catecorical program.
Seven, the Nutrition program will continue
as a separate, identifiable part of the Older
Americans Act. Legal Services for the Elderly
is continued.

These are significant accomplishments
that make our Reconciliation proposal &
major improvement over the Administra-
tion's original proposals. They have been
achleved with bipartisan support on the
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Committee, and have been accepted by the
Administration, the Majority Leader, and
the Chairman of the Budget Committee.
The Reconciliation package retains a
number of serious flaws, which we discuss
below, subcommittee by subcommittee. But
perhaps the most significant flaw is the proc-
ess by which far-ranging changes in law
have been made. The Committee has been
forced to re-write a generations' worth of
carefully designed legislation in the space
of a few weeks. In most key areas, we have
been without the benefit of hearings, or in-
deed of any public input by experts in the
fields and those who will be affected by the
changes. Much of the legislation has been
written in haste, with limited or no oppor-
tunity for bipartisan consideration. The
Budget Act was never designed to deprive the
American people their right to an open,
orderly and considered legislative process.
HEALTH

The Administration's proposals for health
programs reflect a deep indifference to the
serious health care needs of the poor and
underserved in our nation's citles and rural
areas. The Administration proposed an
across-the-board 25 percent reduction in vital
health and prevention programs such as
community and migrant health centers,
mental health, childhood immunizations,
alcohol and drug abuse, family planning and
others. In addition, the Administration
would fold virtually all of these programs
into two formless block grants, with little
accountability and no assurance that vital
programs will be continued by the states.
The serious threat to the nation's health will
be even greater in future years, when the Ad-
ministration is likely to seek even further
cuts in these vulnerable block grants.

The Committee's actions reject a number
of the Administration's proposals. In con-
formity with the actions of Congress, $76 mil-
lion have been restored for community and
preventive health programs. Childhood im-
munization is kept as a separate program, at
the 1981 level of funding, rather than the
disasterous 25 percent cut proposed by the
President. The block grant proposal has been
modified to assure that community and mi-
grant health centers and mental health
centers will continue to be funded through-
out the life of the block grant, States must
continue to fund all existing centers for at
least two years, unless they obtain a specific
waiver from the Secretary of Health and
Human Services. Thereafter, States must use
objective performance criteria in deciding
whether to continue to fund these centers,
and must provide an independent review
process for centers that are dissatisfied with
the State's decision to discontinue funding.
A 10 percent cap has been placed on admin-
istrative costs from federal funds.

Despite these improvements, we belleve
that there are deficlencies In the health pack-
age. The decision to turn oversight of the
community migrant health centers and mi-
grant health programs to the states, without
adequate study or opportunity for an orderly
transition, raises grave concerns. Many states
are totally unfamiliar with the planning or
dellvery of primary health care. In fact, the
New York State Health Commission in testi-
mony before the House Energy and Commerce
Health Subcommittee has stated:

“There are several programs slated for con-
solidaticn funding, such as community and
migrant bealth centers, with which New York
has no experience. In addition, there is no
existing State mechanism to accommodate
the allocation of significant funding reduc-
tions among programs. The Administration’s
proposal to consolidate public health funding
is not acceptable or feas!ble, because it
abruptly drops total program responsibility
on the door steps of State governments. More-
over, it threatens to disrupt service dellvery
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and to adversely affect the health and wel-
fare of New York residents.”

The proposal adopted by the Committee
eliminates the requirement of community
involvement on community health and men-
tal health centers’ governing boards. This re-
quirement 1s one of the most important and
innovative features of these programs. The
participation of center users on the board
assures that services are responsive to the
community's needs, and 1s a key component
of the center’s success.

Similarly, the decislon to include mental
health in the block grant reoresents an
unnecessary and unwarranted turning
away from the promising development of
the Mental Health Systems Act. The Act,
which was adopted with broad blpartisan
support only last year, was an innovative
attempt to develop an integrated approach
to the problems of mental health on the
federal, state and local level. We belleve
that the Mental Health Systems Act de-
serves an opportunity to demonstrate its
considerable worth.

The Reconcillatlon package provides no
assurance that states will continve to fund
key health programs, such as alcohol and
drug abuse, family planning., venereal
disease programs and other essentlal service
and nrevention prorrams. Many of these
programs face termination as early as next
year, with the possibility of serlous disrup-
tions and the attendant adverse conse-
quences on the public health. Although we
suonort giving states additional flexibilitv in
administering health programs, we belleve
that the npublic Is entitled to assurances
that federal dollars will continue to be
avallable for these critical health programs.

We are also disturbed by the Committee’s
fallure to recognize the importance of con-
tinuing identifiable family planning and
alcohol and drug abuse programs, which,
through the years, have provided needed
services In a cost-effective fashion.

The Natlonal Hvpertension Program. since
its Inception in 1973, has been remarkably
successful. The heart disease death rate has
declined 8 percent, preventing 195,000 pre-
mature deaths: the stroke death rate has
been reduced by 25 percent, saving 127.000
lives. The number of hypertensives on treat-
ment has nearly doubled. The Committee’s
decislon to fold this important program
into the preventive health block grant not
only destroys the momentum of the private
sector's effort to enhance publlc awareness
of the dangers of untreated hypertension, it
also threatens the progress that has been
made in combatting this devastating
condition.

We are also concerned with the lack of
accountability in these block grant pro-
posals. The taxpayvers of this country are
entitled to know how block grant dollars are
spent and what results have been achieved.
The Secretary must be able to determine
whether states are complying with the as-
surances required of the states. And the Con-
gress must know the effect of turning over
administration of these programs to the
states, In order to assess whether this ap-
proach should be contlnued, modified or
abandoned.

Health planning

We are disappointed the Committee re-
jected our attempt to restore a portion of
the funding for health planning. The health
planning program has represented an impor-
tant component of the national effort to
bring under control skyrocketing health care
costs. Without some form of constraint on
caplital investment, there will be little pros-
pect for rationalizing the supply of hospital
and health care facilities and controlling

Health planning activities have demon-
strated thelr effectiveness in placing a needed
brake on capital expenditures. The 202 plan-
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ning agencles annually review approximately
$5 blllion in planned expenditures, disap-
proving about 20 percent. Many hospitals
have dropped or postponed nonessential con-
struction and expansion plans as a result of
certificate of need review.

Terminating the health planning program
flies in the face of the President's goal to
reduce Federal spending. In its absence, the
nation faces the prospect of at least 810
billton in unnecessary hospital construction
and improvement over the next four years.
The effect of this excess Investment on Fed-
eral health care reimbursement programs and
on health costs generally will be highly
inflationary.

Although much has been made about the
salutary effect “competition” will have on
controlling unnecessary health expenditures,
the Administration has yet to submit any
concrete proposals that would enhance com-
petition in the health care field.

We belleve that Federal expenditures for
the health planning program can be reduced
by better targeting Federal dollars to the
most effective cost containing activities. We
would ellminate requirements for appropri-
ateness review, eliminate review of nonpa-
tient care related to expenditures, and ralse
the trigger for review from $150,000 to §750,-
000 or even $1,000,000. By targeting health
planning on the review of expensive con-
struction projects and high cost new tech-
nology, we could continue to reap the bene-
fits of health planning in terms of rational
cost containment while we consider alterna-
tive proposals.

Epwarp M. KENNEDY.
JENNINGS RANDOLPH.
HARrISON A. WILLIAMS, Jr.
CLAIBORNE PELL,

THoMAS F. EAGLETON.
DonaLp W. RIEGLE, Jr.
Howarp M. METZENBAUM.

AGING, PAMILY, AND HUMAN SERVICES
OLDER AMERICANS ACT

We are gratified that the Committee con-
tinued existing funding levels, with slight
inflationary adjustments, for most of the
programs under the Older Americans Act of
1965. The Older Americans Act is the only
categorical, federal soclal services program
targeted exclusively on the elderly popula-
tion. Any diminution of the essential trans-
portation, in-home, legal, and nutrition
services provided under its authority would
impose great hardship on the growing seg-
ment of our population which 1s already be-
ing asked to make considerable sacrifice.

ENERGY ASSISTANCE

We fully support the continuation of a
clearly targeted program of energy assist-
ance to low-income households as embodied
in the Home Energy Asslstance Block Grant
Act.

Congressional concern with protecting
low-income households and individuals from
the hardships of rapidly rising energy costs
began shortly after the OPEC oll embargo
of 1973, and has Increased as the previous
Administration began phasing out price con-
trols on domestic crude oll in June 1979, and
the Reagan Administration lifted most re-
maining price controls In January of this
year. A series of federal low-income energy
assistance programs, with funding ranging
from $200 million In the first year of an en-
ergy asslstance program to $1.85 billion in
1981 have resulted. The authority for this
year's program, enacted as Title III of the
Crude O1il Windfall Profits Tax Act of 1980,
authorized an expanded program for 1981
at a funding level of up to $3.1 billion, and
explicitly stated that up to 25 percent of net
revenues generated by the. tax from 1082
through 1990 were to be allocated to low-
income households.

We are deeply concerned that the authori-
zation continued in this legislation falls far

12865

below the previously authorized amount,
and that there is no longer a direct link to
the approximately $5 billlon that might be
avallable if the full one-fourth of the net
windfall profits tax revenues were provided.
Our concern Is helghtened by the knowl-
edge that energy prices are projected to
rise at a faster rate than inflation during the
1980’s. Average prices for fuel oll, gasoline,
and electricity are expected to increase at an
annual rate at least one or two percentage
points higher than the general inflation
rate. Natural gas prices, currently subject
to federal price controls, will undoubtedly
soar as the Reagan Administration’s sched-
uled phaseout of controls goes into effect.
We also regret that the compromise
agreed to does not explicitly prohibit states
from offsetting home energy assistance pay-
ments agalnst other federal or state assist-
ance programs. An amendment to reinstate
this prohibition, offered by Senator Eagle-
ton, falled by a vote of 9 to 7. In allowing
each state to set up its own method for
determining if and how energy assistance
payments or allowances will be considered
as income or resources of eligible households
under the other federal or state programs,
it is virtually certain that two households
in precisely the same circumstances prior to
receipt of home energy assistance will be af-
fected differently as the assistance mecha-
nism differs. We expect to monitor closely
the states’ policles of energy assistance bene-
fits disregard with an eye toward ldentifica-
tion of anomalies of double benefits for
some and reduced benefits for others.
Finally, we would have preferred a strict
income ellgibility standard for the states to
follow in allocating energy assistance pay-
ments, as has been contained in prior law, to
assure that ald be targeted to those most In
need. However, we belleve it unlikely that
the lack of such an eligibility ceillng will
lead states to set unsatisfactorily high in-
come limits. In 1981, the vast majority of
states chose to set eligibility limits that were
more restrictive than those contained in the
statute. We belleve the requirement that
priority be given to households having at
least one elderly or handicapped individual,
and that the largest benefits be pald to the
households with the greatest energy costs
relative to thelr Incomes, protects agalnst
assistance being diverted from the lowest In-
come and most vulnerable households.

COMMUNITY SERVICES

We are particularly troubled by the Com-
mittee’s actlon to eliminate the Community
Services Administration, transfer only a por-
tion of its program authority to the Depart-
ment of Health and Human Services, and
channel what limited funding is provided
through the states.

In 1964, Congress enacted the Economic
Opportunity Act, stating that it was “the
policy of the United States to ellminate the
paradox of poverty in the midst of plenty."
Essential to that policy was the creation of
the Community Services Administration as
an Independent, central point to maintain a
national focus on the ellmination of poverty.

One need only to look at the success of
numerous CSA-developed programs, 1.e.,
Headstart, weatherization, and energy assist-
ance, to recognlze that the existing model is
an effective way to develop programs that are
responsible to the needs of the poor yet flex-
ible enough to produce local solutions within
a national framework.

An amendment offered by Senator Metzen-
baum to extend the existing authority of the
Economic Opportunity Act would have pre-
served the national commitment to eliminat-
ing poverty, the one federal agency that is
mandated to help poor people become self-
sufficlent, and the natlonal network of com-
munity actlon agencles which have demon-
strated the abllity to operate efliclent,
effective and responsive program for the
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elimination of poverty. The amendment
falled 8 to 7.

However, we are gratified that a majority
of the Committee recognizes the importance
of maintaining the successful network of 893
community action agencies by the inclusion
of the requirement that states give special
consideration to existing community action
agencles, or any BSUCCESSOI &gency. These
agencles, with their longstanding tradition
of local initiatives, are essential to continu-
ing a comprehensive approach to the prob-
lems of the poor.

DOMESTIC VOLUNTEER SERVICES ACT

While we are pleased that the Committee
has recognized the value of the services pro-
vided through the Older American Volunteer
Programs under ACTION, we are concerned
by the Committee's action with respect to
VISTA. VISTA is a federal program that
works. A recent evaluation found that VISTA
volunteers mobilized a total of $6.5 million
in resources for their local projects, and each
recruited an equivalent of 15 non-ACTION
volunteers. It is estimated that the program
served or assured benefits to 1,200,000 of the
nation's poor in FY 1980.

This Adminlstration's proposed phase-out
of the VISTA program, ratified by the Com-
mittee’s actlon, turns its back on a success-
ful domestic volunteer service program
which exemplifies the American tradition of
self-help and cooperative efforts.

Senator Metzenbaum, on behalf of the
Democratic members of the Committee, of-
fered an amendment to restore Fiscal Year
1983 budget authority to the proposed 1982
level, already a reduction of 25 percent from
current funding. That motion falled 9 to 7.

LEGAL SERVICES CORPORATION

Of particular \mportance is the extension
of authority for the Legal Services Corpora-
tion, albelt at a substantially reduced level.

Congress created the Logal Services Cor-
poration seven years ago as a private, non-
profit organization to serve the legal needs

of the poor, and to insure continued access
to our country’s system of justice for low-
income individuals and families. During its
short tenure, It has mounted an !mpressive
record In extending the protection of the law
to the poor in countless areas of daily life,
helping them to grapple with the complex
legal ramifications surrounding the flesh
and blood problems they encounter, includ-
Ing unwarranted utility cut-offs, question-
able eviction actions, improperly terminated
Medicaid services to children and the elderly,
consumer fraud matters, and employment
problems.

President Reagan, and certaln members of
the Committee have recommended that the
Legal Services Corporation be abolished and
that the need for legal services for the poor
be met solely by the private bar and through
soclal services block grants to the states.
While we support increased participation in
Corporation projects by members of the pri-
vate bar, that alone wlll not work. The
volume of pro bono work by private attor-
neys has grown steadily, but these efforts
can meet only & small portion of the legal
needs of the poor.

It is totally unrealistic to expect that the
states will move forward to provide an effec-
tive clvil legal services program for their
poor. Only about one percent of the funding
for such services is now being provided by
the states. The Inherent conflicts of interest,
combined with the states historical lack of
any role in civil legal services, gives no In-
dication that the states are willing or able
to assume the role of provider of legal serv-
ices to the poor.

Equal access to justice under law, the prin-
ciple on which our nation was founded, can
only have meaning and life if every individ-
ual has the means to enforce his rights and
redress his grievances. Our continued com-
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mitment to this principle requires the con-
tinuation of the Legal Services Corporatlon.
Epwarp M. KENNEDY.
JENNINGS RANDOLPH.
/ HARRISON A. WILLIAMS, Jr.
CLAIBORNE PELL.
THomMAs F. EAGLETON.
DonaLp W. RIEGLE, Jr.
Howarp M. METZENBAUM.

ArcoHoLisM AND DRUG ABUSE SUBCOMMITTEE

The President’s budget proposed to repeal
four separate programs—grants to states for
alcohol abuss services; alcohol abuse project
grants and contracts; grants to states for
drug abuse services; and drug abuse project
grants and contracts—and to transfer sev-
enty-five percent of the funds previously
made available under these programs to the
health services block grant.

While we are pleased that the Committee
has modified this proposal by retalning two
small ($15 million each) separate authoriza-
tions for alcohol and drug abuse demonstra-
tion grants, we are deeply concerned with the
Committee’'s action In transferring the re-
mainder of the project grant funds for both
alcohol and drug abuse, as well as the two
grants to states, into the health services
block grant.

The Federal alcoholism and drug abuse
effort was established ten years ago in re-
sponse to the Inabllity of the states to re-
spond effectively and comprehensively to the
alcohol and drug abuse treatment and re-
habilitation needs of their citizens. The ef-
forts of the last decade have begun to show
success in increasing national awareness of
the problems of alcohol and drug abuse and
removing powerful soclal stigmas from 1ll-
nesses which, left untreated, manifest them-
selves in myriad other health problems, fam-
ily distress and instabllity, and enormous
losses in human potential and productivity.
Great strides have been made in extending
the avallability of community services for
the victims of alcohol and drug abuse. But
this network of services continues to have
major gaps and significant population
groups—such as women, older persons, Na-
tive Americans and youth-—remaln under-
served or inappropriately served. Many
state alcohol and drug abuse service dellvery
systems are relatively new and vulnerable.
We are deeply concerned that these service
dellvery systems will experience a major dis-
ruption and diminution of support in the
context of a large health services block grant
which incorporates sharp reductions in fund-
ing across the board.

Although we belleve that there is a con-
tinued need for direct Federal support for
substance abuse services, we agree that some
program consolidation Is possible and that
states can and should assume a larger role in
the management and allocation of these
funds. For this reason, we offered an alterna-
tive to the Committee's block grant proposal,
which would have consolidated the four sep-
arate alcohol and drug abuse programs into
a single grant to states and which would
have given states slgnificantly increased flex-
ibility In using these funds. We are deeply
disappointed at the Committee’s action In re-
Jecting this amendment by a vote of nine
to seven.

EDUCATION

In the area of education, we wish to express
our displeasure with the procedures that were
utilized to virtually rewrite all of the Federal
education laws. Programs that vitally affect
the lives of millions of Americans were
changed with scant attention to the impact
these changes would have. In our opinion, the
changes will have a devastating effect on our
citizens, and many of their hopes and dreams
will have to be deferred or dropped altogether.
We belleve that the true strength of our na-
tion depends upon the sum total of the edu-
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catlon and character of our people. These
proposed changes ignore that basic reality.

The overall cut in the education budget
is approximately 11%. Many programs, how-
ever, have been subjected to far more drastic
reductions, and some will be eliminated alto-
gether. But whether the cut Is large or small,
the general impact ls the same. Because of
these cuts, millions of Americans—disadvan-
taged young children needing bhaslc skills
assistance, students needing loans to attend
coliege, men and women needing vocational
training—will be denied cruclal educational
ald to help them improve thelr lives.

With respect to program consolidation, we
had hoped this would not be accomplished
through reconciliation. We would have pre-
ferred following the original timetable of the
Chalrman of the Subcommittee on Education,
Arts, and Humanities, which called for an
additional series of hearings and a markup
in mid-July. This would have allowed serlous
and complete dellberation on this far-reach-
ing proposal, as opposed to acting upon it in
& precipitous and ill-considered manner
through the reconciliation process.

Despite this situation, the Committee has
adopted what appears to be a reasonable pro-
posal for educational program consolidation.
It does not include vitally important and suc-
cessful programs, such as asslstance to eco-
nomically disadvantaged children, education
for the handicapped, bilingual education,
adult education, and vocational education
and tralning. In most Instances, it consoll-
dates only the more experimental and inno-
vative education programs. This should result
in a considerable reduction of paperwork and
much more program flexibility at the State
and local level.

We are heartened by the fact that the Com-
mittee action recognizes the true value of
certain categorical programs. Despite rhetoric
to the contrary, Title I of the Elementary and
Secondary Education Act is a program that
works, and works well. By declding not to
drastically alter this program, the Committee
has indicated quite forcefully the importance
of targeting a major portion of Federal edu-
catlon dollars on groups who definitely need
additional or special education services.

In the area of postsecondary education,
we have been forced to make many unpleas-
ant changes, particularly in the Guaranteed
Student Loan program. Although these
changes are ones we wish we did not have to
make, they are changes that will not stop
the program completely. This would have
been the result had the Committee adopted
the recommendation of the Reagan Admin-
Istration. All of the testimony received by
the Committee indicated that the loan pro-
posals advanced by the Administration would
have resulted In no guaranteed loans being
made this fall. Over two milllon students
would have found they could not obtain a
loan, and 1t is estimated that college enroll-
ments would have declined by 500,000 to
750,000 students. Such an occurrence would
have been a natlonal tragedy, and we be-
lleve that the proposals adopted by the
proposals adopted by the Committee will
help avold such a situation.

The changes being proposed for Federal
education programs are not ones that we
agree to with any enthuslasm. They are,
however, the least pailnful of many very
painful choices. We believe the economic re-
covery program of the Administration, which
encourages these types of changes, empha-
sizes the wrong set of national priorities.
But, if we do make these changes, we are
confronted with the possibility of having
other commlittees—ones with a less compre-
hensive understanding of these important
concerns—sulistantially alter education pro.
grams on which we have worked diligently
for many years. We do not want to let this
happen, and we belleve that the changes rec-
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ommended by this Committee are the best of
many poor options.
EMPLOYMENT

The majority’'s recommendation calls for
drastic reductions in the authorized funding
for the comprehensive and employment and
training act (CETA) and the Wagner-Peyer
Act. The Committee Democrats disagree with
the basic philosophy behind the reductions
in this area, because we believe that forging
a coherent policy to reduce inflation requires
that we fully utilize this Nation's human
Tesources.

At a time when we are deeply concerned
with productivity, it makes no sense to take
away from unskilled, disadvantaged and
young Americans thelr opportunity to de-
velop marketable skills through employment
training. The majority’s short-sighted rec-
ommendations in this area run counter to
the nation’s best interest.

Even with these programs in place, unem-
ployment among young people is a severe na-
tional problem. Presently, the unemploy-
ment rate among teenagers is 19 percent.
Among minority teenagers, the unemploy-
ment rate reaches the astronomical level of
35 percent: And in some inner-city areas,
minority youth confront 50-60 percent un-
employment levels. We face the prospect
that a whole generation will reach adulthood
without having a career or an occupation.

In that spirit, Semator Metzenbaum pro-
posed an amendment which would have in-
creased by $200 million, the recommended
authorization level for Title IV-A of the
CETA youth programs. The majority's rec-
ommendation was to fund this program at
no more than $406,200,000. Current policy for
this program is appoximately $1 billion. Ob-
viously, the magnitude of the reduction rec-
ommended by the majority would severely
retard any serlous effort to close the gap
between the unemployment rates of youth
and those of the general population. The
rejection by & 9-7 vote of the Metzenbaum
amendment highlights the weavness in the
maljority's road to economic recovery. With-
out adequately preparing these young peo-
ple for employment, we can be sure that
many of them will in the future be unneces-
sarlly dependent on public assistance,

Epwarp M. KEENNEDY,
JENNINGS RANDOLPH,
HarrisoN A. WrLriams, Jr.
CLAIBORNE PELL.

THOMAS F. EAGLETON.
DoNaLp W. RiEcLE, Jr.
HOWARD M. METZENBAUM.@

GERMAN DAY

Mr. SPECTER. Mr. President, I would
like to bring to the attention of my col-
leagues a celebration of ethnic heritage
which takes place in my city, Philadel-
phia, every year. On June 28, the German
American community of Philadelphia
will gather at the Bayerischer Volkfest
Verein to hold their annual German Day
celebration.

This gathering of the Philadelphia
area German American community and
their friends is a celebration of ethnic
pride and heritage and the proceeds from
the event help support the annual von
Steuben Day parade in Philadelphia.

As history reports, Baron Friedrich
Wilhelm Ludoff Gerhard Augustin von
Steuben left his native Germany to join
the demoralized troops of General Wash-
ington at a critical time during our Rev-
olutionary War. He took the freezing,
starving, and poorly trained and disci-
plined Continental Army and molded it
into a first-class fighting unit which was
able to take on and overcome the Brit-
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ish Army, at that time considered to be
the best in the world. The efforts of von
Steuben helped to maintain the freedom
of our fledgling Nation.

Today, the German American com-
munity has much of which it may be jus-
tifiably proud. From the first German
settlers who came to America during the
late 17th century and settled in Phila-
delphia's “Germantown” to those mil-
lions of others who followed in the en-
suing centuries, German Americans have
contributed greatly to the growth, pros-
perity and preservation of the United
States. They came to America seeking
only freedom and the opportunity to
work. They found both and they helped
to make the United States the great Na-
tion it is today.

German Day is celebrated across our
Nation on various days in recognition of
these brave immigrants who came to a
new world—Ilike all of the ethnic groups
which make up our Nation—bearing only
their proud heritage and a hope for a
new and better life. They stayed and
worked and, together with their ethnic
counterparts from all areas of our globe,
helped to build our mighty Republic.

THE SAVINGS AND LOAN INDUSTRY

® Mr. MITCHELL. Mr. President, the
problems confronting the savings and
loan industry in today’s economic cli-
mate need little explanation.

At a time when mortgage rates are
around 15.5 percent, and when the aver-
age home price is around $70,000, it is not
surprising that the savings and loans—
indeed, the entire thrift industry—is in
deep trouble. Today's mortgages are be-
ing written for an average amount of
$65,000. That represents a basic interest
and principal repayment of $848 per
month. Even if that were the full
monthly cost of homeownership, many
millions of Americans would be priced
out of the market. But of course, with
the costs of insurance and taxes, the
average monthly cost of homeownership
today is approaching $1,000 per month.
Middle-income families simply cannot
qualify for mortgages. The American
dream of a home of one's own is fast be-
coming a nightmare.

The combined effects of high interest
and high-priced housing from recent
years of inflation has had a disastrous
effect on the institutions which tradi-
tionally finance the bulk of American
homes.

At the same time, the deregulation of
the banking industry occurred at a time
when its effects could not have been more
disastrous. In 1979, savings and loans
held 53 percent of the money market
certificates. At the time, they enjoyed the
quarter-point interest differential which
was designed to help them maintain the
base of long-term savings that are essen-
tial to the long-term mortgage market.
Since 1979, the savings and loans’ share
of money market certificates has fallen
to 32 percent—in just 2 years. Nothing
more clearly illustrates the difficulty of
making fundamental adjustments in this
industry in a time of rising inflation and
high interest rates.

The results of the economic climate are
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clear evidence of the scope of the prob-
lem. The high yields available on other
investments have drawn funds from the
savings and loans: At a rate of $4.6 bil-
lion in April alone. At the same time, the
return on long-term, low-interest mort-
gages cannot come close to matching the
costs of attracting new deposits. The
thrift industry this year anticipates an
industry-wide loss ranging from $2.5 bil-
lion to $6 billion.

The Federal Savings and Loan Insur-
ance Corporation has already had to
liquidate one institution: The Economy
Savings and Loan Association of Chi-
cago. The corporation has merged seven
other S. & L.’s to prevent their bank-
ruptey.

If this trend continues, we could see
the end of the independent savings and
loan component of our banking system.

This year, the FSLIC has paid out $375
million in insurance for deposits at trou-
bled institutions. In 1980, at this time,
the corporation had paid out only $195
million.

And yet, despite the clear evidence of
problems in the thrift industry, the ad-
ministration has failed to take action.
Administration claims that the powers of
the FSLIC and the bank board alone are
sufficient to overcome the. temporary
problems facing various institutions
overlook the fact that the economic
climate is making fundamental and per-
haps irreversible changes in the indus-
try as a whole. Unless we want to see
these changes occur without lifting a
finger to prevent them, I believe it is im-
perative that we act now.

I am cosponsoring the All Savers Act,
a measure which would provide substan-
tial aid to the savings and loan indus-
try by exempting from Federal tax li-
ability the interest earned on a special
type of certificate that these institutions
could offer.

The intention of the All Savers Act is
to provide a vehicle through which the
thrift industry could compete on a more
equal basis with other parts of the bank-
ing system.

These certificates would offer returns
at rates pegged to 70 percent of Treasury
bill rates. This rate of return, coupled
with the tax advantage, should help pro-
vide a savings inflow that would offset,
to some extent at least, the impact of
the economic climate and would also pro-
vide a breathing space for the indus-
try to adjust to the current regulatory
climate.

In addition, this proposal would have
the advantage of increasing savings, a
goal of both the administration and the
Congress. It would help make more mort-
gage financing funds available, an out-
come which would, of itself, help lower
mortgage interest rates and provide a
much-needed boost to our beleagured
homebuilding industry. Most impor-
tantly, it would help preserve the in-
dependent thrift component of our bank-
ing system, a goal I believe is essential.

I would do what I can to assure that
this proposal comes before the Senate
for debate and a vote as promptly as pos-
sible. I believe it is an important part of
our efforts to help fight inflation and
overcome the adverse effect of high rates
of interest.®
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FEDERAL LAND LEASES FOR DIS-
POSAL OF SPENT SHALE AFTER
OIL EXTRACTION

® Mr. GARN. Mr. President, I have re-
cently acdded my name as a cosponsor of
Senator ARMSTRONG’S bill, S. 1073, which
would provide authority for the Secre-
tary of the Interior to lease Federal land
for the disposal of spent shale after the
extraction of oil from it.

The situation requiring this legisla-
tion is very simple, Mr. President. The
United States contains enormous re-
serves of oil in the form of shale. Much
of this shale lies in the two States of
Utah and Colorado. In order for the oil
to be extracted, the shale must be
heated, releasing the oil-bearing kero-
gen, which is then drawn off. The shale
may be mined and heated in a surface
retort, or it may be heated in situ.

In either case, Mr. President, a sub-
stantial amount of land is required for
surface facilities. Land is also required
for the disposal of the shale after treat-
ment. Even in the in situ process, a sub-
stantial amount of shale, and in some
cases overburden, must be removed and
disposed of. Since there is plenty of land
in the areas where this shale lies, dis-
posal would not normally be a problem;
nor would finding enough land for the
location of the treatment facilities and
other surface buildings.

However, there is an obscure provision
of the Federal Land Management Pol-
icy Act which restricts leasing of Federal
land for shale oil production to the
lands where the shale actually lies. No
adjacent land can be leased for location
orssn;:ﬂ':ary facilities, or for disposal.

- 1073 would correct that defect
FLPMA "

Mr. President, this is not an oil shale
bill, per se. It does not commit the Na-
tion to ol shale or to any other kind of
energy. It has long been my position that
oil shale as an alternative to existing
energy sources must meet the test of the
marketplace. If oil shale is economical, it
will be produced. If it is not, it will not.
But it is not a fair market test to impose
barriers to rational construction of facil-
itles and disposal of wastes, and that is
what the present provisions of law do.
;I,]?:li artificially bias the case against oil

In recent months our dependence on
foreign oil has declined somewhat, Mr.
President, as it should, and as I pre-
dicted it would, given the rising prices
that have come with decontrol. But we
remain uncomfortably dependent on for-
eign, unstable oil sources. Mexico has
just announced that it will raise the
price of its oil $4 per barrel, again for
purely political reasons. I doubt that the
rise will stick, given the current state of
the oil markets, but the action does indi-
cate the need to continue our progress
toward developing more domestic sources.

Mr. President, Senator ARMSTRONG is

be commended for his initiative in
introducing this legislation. I know he
has secured a large number of cospon-
sors of the legislation, and 1 hope it will
move quickly through the Congress.e
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THE SUPREME COURT COTTON
DUST RULING

@ Mr. KENNEDY. Mr. President, yester-
day’s Supreme Court decision upholding
OSHA's regulation limiting worker ex-
posure to cotton dust represents a truly
significant victory for the workers of this
Nation and a resounding defeat for the
administration’s efforts to undermine
workplace health and safety standards.

When Congress enacted the Occupa-
tional Safety and Health Act in 1970, we
promised to provide American workers
the maximum protection against expo-
sure to toxic substances. But industry,
and more recently the Reagan adminis-
tration, have opposed efforts to fulfill
that promise by contending that regula-
tions are too costly and that the act re-
quired that benefits to workers be
balanced against the costs to industry.

The Court has now resoundingly re-
jected that argument by stating what
should have been apparent to all of us—
that in enacting OSHA, Congress placed
“the benefit of worker health above all
other considerations.”

The issue before the Court was an
OSHA standard regulating worker ex-
posure to cotton dust in our Nation’s tex-
tile mills. For over a century we have
known that workers who breathe cotton
dust day after day run a high risk of
developing brown lung or byssinosis, a
disease which can cause permanent, total
disability and death.

Over half a million workers in the tex-
tile industry are exposed to dangerous
levels of cotton dust on the job every day.

Today over 35,000 victims of brown
lung disease in the United States are
totally and permanently disabled; 85,000
of the workers who are exposed to cotton
dust, or 15 percent, suffer from some de-
gree of byssinosis.

It took almost 10 years to get OSHA
to issue an effective standard to protect
textile workers. Under those rules, which
became effective in 1980, textile manu-
facturers were required to clean up their
factories by installing new machinery
which the Labor Department estimates
will spare 74,000 workers from the agony
of brown lung.

The industry said that these controls
were too expensive and argued that
workers could be adequately protected if
they were required to wear protective
masks.

The Reagan administration virtually
announced its support for the industry
position earlier this year.

In March the Secretary of Labor an-
nounced that he was beginning his re-
view of OSHA health standards by per-
forming a “cost-benefit analysis” of the
cotton dust standard to explore alterna-
tive means of enforcement—including
the use of respirators or protective
masks,

Incredibly the Secretary also asked

the Supreme Court not to decide the
case it ruled on yesterday so that De-
partment could rewrite the regulations.

Clearly the Department intended to
weaken the protection textile workers
and their union, the Amalgamated
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Clothing and Textile Workers, had
fought so long and hard to achieve.

The Court’s decision to reject that re-
quest is a victory for every worker in
this country whose health may be im-
paired by texic substances in the work-
place. But while there is reason to cele-
brate, we will have to remain vigilant.
We did not enact OSHA without a strug-
gle. And we will not retain it without
one.

We clearly declared our intention to
protect workers 11 years ago. But that
has not stopped industry from repeated-
ly resisting attempts to implement
effective health standards. And there is
every reason to believe their opposition
will continue. Industry spokesmen have
already indicated that further litigation
will be pursued. And the fact remains
that an administration which has open-
ly declared its support for the antiseptic
cost-benefit concept will determine how
effective the law will be enforced for the
next 315 years.

As the ranking minority member of
the Labor and Human Resources Com-
mittee, I intend to do everything I can
to assure that the cotton dust standard
is fully enforced and that the adminis-
tration fulfills its responsibility to issue
standards which will provide protec-
tion for millions of workers in other in-
dustries who face the threat of serious
illness or death because of exposure to
toxic substances.

I will also oppose any effort to under-
mine the Court’s ruling legislatively.
Congress should not succumb to the
cost-benefit numbers game. Workers are
entitled to a clean workplace free from
recognized health hazards, as the Su-
preme Court has now made abundantly
clear. I, for one, do not intend to see
that judgment reversed in the 97th
Congress.®

THE PRODUCTIVITY LEADERSHIP
OF MR. THOMAS J. MURRIN

@® Mr. SPECTER. Mr. President, the
Westinghouse Electric Corp. of Pitts-
burgh, Pa., has had a history of industrial
leadership which has made those of us
from the State very proud. Mr. Thomas
J. Murrin, the president of Westinghouse
Electric Corp.'s public systems company
is continuing that fine tradition.

The American Productivity Center re-
cently recognized Tom Murrin for his
preeminent productivity leadership. The
productivity center cited his commitment
to promoting productivity improvement
in the Government and the private sec-
tor. The productivity center also recog-
nized Tom Murrin’s productivity work
within the Westinghouse Electric Corp.

Under Tom Murrin’s leadership, the
Westinghouse Corp. has implemented
numerous new productivity programs.
In the last 2 years Westinghouse has
doubled its rate of productivity improve-
ment. This achievement is even more
impressive in light of the fact that they
were able to double an already above-
average productivity growth rate.

Tom Murrin has also worked with
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members of the executive and legislative
branches of the U.S. Government in an
effort to find ways to improve the pro-
ductivity of our Nation's industries. His
work with the Department of Defense
has been of particular note. West'ng-
house has sponsored trade union and
management trips to Japan to visit in-
dustry and labor groups in that highly
productive country.

I applaud the American Productivity
Center’s choice for productivity recogni-
tion. The k’nd of corporate thinking that
Westinghouse has displayed within their
own company and within our Nation’s
corporate world is very valuable to our
country as a whole. Emphas’s on produc-
tivity keeps a company’s products com-
petitive with foreign manufacturers that
Americans from all industries are meet-
ing in today's world market. Progressive
corporate decisionmaking such as that
displayed by Westinghouse w'll provide
job security for our Nation’s workers and,
at the same time, strengthen our Nation’s
economy.®

Mr. BAKER. Mr. President, I ask unan-
imous consent that it be in order to con-
sider the votes by which both bills were

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAKER. Mr. President, I make
that motion.

Mr. ROBERT C. BYRD. Mr. President,
I move to lay that motion on the table.

The motion to lay on the table was
agreed to.

ORDER OF PROCEDURE

Mr. BAKER. Mr. President, I have no
further need for morning business time.
I have no need for my time under the
standing order. I am prepared to yield it
to any Senator.

Does the distinguished Senator from
South Carol'na, the President pro tem-
pore, have need for additional time?

Mr. THURMOND. Mr. President, 1
would like to have the time of the ma-
jority leader if he can spare it. I am due
at the Armed Services Committee on the
military construction bill in a little while.
I would like to have the time between
nol‘i; and 9:30 to report on some crime
bills.

Mr. BAKER. Mr. President, before the
Senator from South Carolina proceeds,
I ask unanimous consent to yield control
of the t'me allocated to me under the
special order this morn‘ng to the distin-
guished Senator from South Carolina.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAKER. Mr. President, before 1
yield my time under the standing order
to the Senator from South Carolina,
which I will do, I wish to yield to the
minority leader so that he may speak.

Before I do that, Mr. President, I now
yield to the Senator from South Carolina
such time as I have remaining under the
standing order, with that time to begin
running after the t'me for the recogni-
tion of the minority leader has expired.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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RECOGNITION OF THE MINORITY
LEADER

The PRESIDING OFFICER. The mi-
nority leader is recognized.

Mr. ROBERT C. BYRD. Mr. President,
I yield to Mr. ProxMIRE and then to Mr.
HEFLIN.

Mr. HEFLIN. Mr. President, I w'll fol-
low after the time of the Senator from
South Carolina has expired. I will be sup-
porting his statements.

ORDER FOR RECOGNITION OF
SENATOR BOREN

Mr. BAKER. Mr. President, I ask
unanimous consent that after the execu-
tion of the special order for additional
time allocated to the Senator from South
Carolina, the Senator from Oklahoma
(Mr. BoreN) be recognized, on a special
order, for not to exceed 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FREEDOM OF SPEECH AND THE
GENOCIDE CONVENTION

Mr. PROXMIRE. Mr, President, dur-
ing the 22 years that the Genocide Con-
vention has stood before the Senate, a
number of objections have been raised
and rebutted. One such charge is that
the prohibition in the Convention of “di-
rect and public incitement to commit
genocide” would compromise our free-
dom of speech guaranteed by the first
amendment.

Nothing could be further from the
truth. First, “direct and public incite-
ment to commit genocide” is in no way
protected bv the first amendment. The
Supreme Court ruled in Brandenburg
against Ohio that a State mav forbid
advocacy of the use of force or of law
violation only where “such advocacy is
directed to inciting or producing immi-
nent lawless action and is likelv to in-
cite or produce such action.” The lan-
guage of the convention is consistent
with this decision. “Direct and public in-
citement to commit genocide” would
clearlv not be protected under the first
amendment.

Second, were there any confiict, the
Constitution would control the question.
The Supreme Court decided in Reid
against Covert that no treaty may super-
sede a provision of the Constitution.
Furthermore, the enacting legislation
which would follow ratification of the
convention would also be subordinate to
the Constitution, and subject to the re-
view of the Supreme Court. The freedoms
of speech which we so rightly cherish
could be in no way jeorardized by ratifi-
cation of the Genocide Convention.

The Senate’s failure, however, to adopt
the convention jeopardizes important in-
terests of our Nation. Our record as &
leader in human rights is marred by this
omission. Our reluctance to condemn
mass murder has implied to others that
we are indifferent even to so heinous a
crime as genocide.

Mr. President, that free speech would
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not be endangered is but one example
that the United States has much to gain
from adoption of the Genocide Conven-
tion, and nothing to lose. We have shown
the world how highly we esteem the right
to free speech. Let us show that we also
value the most fundamental right—the
right of a people to live. Let us ratify the
Genocide Convention.

CBS SUPERB DOCUMENTARIES ON
THE DEFENSE OF THE UNITED
STATES

Mr. PROXMIRE. Mr. President, for the
last four nights, and tonight will be the
concluding night, CBS has had a series of
articles on the defense of the United
States. I think this has been one of the
finest documentaries that television has
been able to present to the American
people in a long, long time. The defense
of this country is a matter that has con-
cerned many Senators.

The CBS participants discussed, it
seems to me with great intelligence but
in a provocative and controversial way,
our problems on manpower; the adequa-
cy of pay: the adeouacy of training; the
problem of women in the Army; whether
or not we should have the draft; our
technology, which, of course, is tremen-
dously effective but is in many ways
grossly misapplied and is resulting in
enormous costs, paying too much and
getting too little and with a tremendous
amount of goldplating; our readiness
and the lack of readiness of some of our
divisions and our aircraft carrier task
forces, and the inadequacy of the num-
ber of tanks, planes, and ships that we
have available. Top generals, admirals,
s~iertists, the Secretary of Deferse and
Members of Congress discussed and de-
bated those matters and television films
of our military forces in action drove
home the problems dramatically.

Mr. President. I have noted that these
prime time documentaries get terrific at-
tention in my State, and I am sure that
is true all over the country. I notice
whenever I go to give speeches whatever
is in the documentary that is current is
the matter that provo'res the interest of
the neaple I address. So congratulations
to CBS on a superb series and a great
~antribution to public understanding of
this fundamental national problem.

I am sure the American people are
more interested snd concerned now
about our defense than they have been
in a long, long time, thanks in no small
part to the remarkable job that the Co-
lumbia Broadcasting Svstem is doing in
this classic series on our Defense Estab-
lishment.

Mr. President, I yleld the floor.

Mr. ROBERT C. BYRD. Mr. President,
I reserve the remainder of my time.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is closed.
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RECOGNITION OF SENATOR
THURMOND

The PRESIDING OFFICER. The
Senator from South Carolina is recog-
nized.

5. 1386—ARSON IN EXECUTING A
SCHEME TO DEFRAUD

Mr. THURMOND. Mr. President, a
major area of criminal activity, espe-
cially by organized crime, is the so-called
arson-for-profit schemes. The wide-
spread growth of this type of crime has
gained national attention in recent years.
T ast year the Subcommittee on Criminal
Justice of the Senate Committee on the
Judiciary held hearings on this problem.
The bill I am introducing today is de-
signed to provide Federal criminal penal-
ties for his conduct in certain situa-
tions.

Arson is a unique crime. It generally
occurs with no eyewitness present, and
the evidence of the crime, if any exists,
is extremely difficult to ascertain. In
addition, the investigative resources re-
quired to determine the cause and origin
of a fire are often beyond the ability of
most jurisdictions. Arson investizators,
even if knowledgeable and experienced,
often are unable to find the clue or evi-
dence necessary to make a criminal
arson case.

Arson-for-profit cases go even further
by requiring experienced investigators
and prosecutors to make what is essen-
tially a white collar crime case. Other
evidence, besides testimony of an accom-
plice, is often required to support a con-
viction. In short, arson-for-profit crimes
frequently go either unsolved or
unprosecuted.

Mr. President, property damage from
fires has increased dramatically in
recent years. According to the National
Fire Protection Association, fires of sus-
picious origin increased 7.1 percent be-
tween 1978 and 1979. More important,
however, dollar losses in that same
period increased 24.5 percent to $1.328
billion in 1979. Arson accounted for 14.3
percent of all structure fires and 26.8
percent of all property losses from struc-
ture fires.

Arson-for-profit schemes are the pri-
mary contributor to these increases in
property damage figures. The way the
scheme works is this: An investor, usu-
ally connected with organized crime, will
go into an underdeveloped area of a city
and buy a number of townhouses for say,
$10,000 each. He then fraudulently en-
ters into a series of paper sale-and-pur-
chase transactions for the proverty over
a period of time. Each transartion in-
creases the apparent value of the prop-
erty and, of course, increases the amount
of fire and casualty insurance that can
be purchased on the appraised value of
the property. Finally, when the insur-
ance coverage reaches a substantial
amount, the property, usually still unoc-
cupied, is burned. The original investors,
who have never lost title to the property
because of the fraudulent real estate
transactions, collect a substantial insur-
ance windfall. With the scheme success-
fully carried out, another group of build-
ings is then targeted for a similar
scheme.
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The Federal Bureau of Investigation
has recognized the growth of this activ-
ity by organized crime and is devoting
increased resources to solving these
crimes. Unfortunately, the Federal law in
this area is not specific enough to apply
to many of these arson-for-profit
schemes. My bill is intended to provide a
statutory basis for the investigation and
prosecution of these crimes.

Mr. President, I ask unanimous con-
sent that the bill I am introducing be
printed at this point in the Recorp. In
addition, I ask unanimous consent that
an article entitled “Arson in U.S.
Reaches a Crisis Stage,” from the June 8,
1981, issue of the U.S. News & World Re-
port, be printed in the Recorp following
the bill.

There being no objection, the material
was ordered to be printed in the REcORD,
as follows:

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That chapter
5 of title 19 of the United States Code is
amended by adding at the end thereof a new
section as follows:

“SEec. 82. Arson in executing a scheme to
defraud—

“{a) Whoever, having devised or intending
to devise a scheme or artifice to defraud or to
obtain property of another by means of a
false or fraudulent pretense, representation,
or promise, engages in conduct with intent
to execute such scheme or artifice and the
scheme or artifice affects interstate com-
merce and involves the obtalning of insur-
ance proceeds of $100,000 or more by arson
shall be fined not more than $250,000 or im-
prisoned not more than ten years, or both.

“(b) As used in this section, ‘arson’ means
the substantial damage of a balldine. dwell-
ing, or structure by fire or explosion.".

ARSON IN U.S. REACHES A CRISIS STAGE

America is being put to the torch by
10-year-old kids, hardened criminals, busi-
nessmen, psychopaths and vengeful citizens
in a muiltibillion-dollar wave of arson for
passion and profit.

Just in the past few months—

Fire raced through the Las Vegas Hilton,
killing eight persons, and through the
Stouffer’s Inn in Harrison, N.Y., killing 26.
Investigators sald both fires were set inten-
tionally.

An arson blaze in Brooklyn demolished a
tenement and killed nine members of a
single family.

A serles of fires has destroyed over 400,000
acres of forest land in Florida. Officials estl-
mate that 50 percent were set by “hell
raisers” or other arsonists.

Conflagrations like these, along with fires
set by professional “torches” and speculators
to collect insurance, have risen astronomi-
cally in the U.S. over the past decade.

What’s more, arzonists are getting away
with it. Only 3 such fires in every 100 leads
to an arrest, and not even 1 case in 100 re-
sults In a conviction.

From firefighters, federal officials and in-
surance Investigators comes this checklist of
what 1s going up in the smoke of deliberately
set fires—

About 1.3 billion dollars in direct damage
from all types of fires in 1979, the last year
figures are available—more than 10 times
the losses for 1968.

Indirect damage estimated as high as 15
billion dollars a year in lost tax revenues
and wages, unemployment-insurance pay-
ments, relocation costs and other economic
ripple effects.

At least 908 deaths and about 3,000 in-
juries from arson or suspected arson in
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1979—when the number of structural fires
was nearly four times the 1868 total of
50,000.

There Is some evidence that soaring arson
trends are starting to level off. But analysts
say this is no time to let up on anti-arson
programs that have begun to show results
in some areas. "We're at a crisls stage,” says
Florida Fire Marshal Bill Gunter. “Arson is
spreading out there, and it just can't be
business as usual."

Behind that assessment, echoed by fire
and insurance experts around the country,
lie stagpering statistics on the busy activity
of fire setters. Totals vary with accounting
methods, but the federal National Fire Data
Center estimates that arsonists in 1979
lgnited 177,000 bul'dings and other struc-
tures, 63,000 vehicles and 383,000 outdoor
targets ranging from forests to city trash
cans. Total arson fires: 623,000.

In the U.8., “the rule of thumb is that
1 fire in 4 is Intentionally set,” by far the
highest arson rate in the world, says Phillp
Schaenman of the Fire Data Center. From
the standpoint of direct dollar losses, he
adds, arson is now In the same league with
burglary or larceny.

Experts say the chief motives behind arson
In the U.S. are psychological rather than
economlic, as In arson-for-profit insurance
ripoffs.

According to the U.8. Law Enforcement
Assistance Administration, vandalism ac-
counts for 42 percent of all arsons, followed
by arson for revenge at 23 percent; pyro-
mania, 14 percent; arson for profit, 14 per-
cent, and other motives, 7 percent.

The population of known fire setters is
dominated by youngsters, who are often mo-
tivated by youth-gang peer pressure. In the
decade of the '70s, 54.6 percent of all ar-
rested arsonists were under 18 years of age,
including 11 percent age 10 or under, ac-
cording to the Federal Bureau of Investiga-
tion’s Uniform Crime Reports.

One major target of youthful firebugs is
the schoolhouse, A survey by the Insurance
Company of North America found that ar-
son accounted for about 26 percent of the
damage done to vandal-plagued schools
across the country.

As for revenge, one federal government
study concludes: “In many inner-city neigh-
borhoods, gasoline splashed on an apart-
ment door has replaced the gun as a way
to settle quarrels.”

Nor is fire vengeance confined to the big
city. In Ashton, Mich., last November, police
reported that a schoolchild, allegedly a vic-
tim of parental abuse, confessed to setting
fire to the parents’ bedroom in such a way
as to block all escape. They died, along with
three children.

While most arson fires are the result of
purely destructive impulses, arson for profit
remains a major cause of fire devastation and
economic loss. Indeed some federal fire of-
ficials estimate that blazes set to collect in-
surance proceeds account for as much as onz-
half of all direct annual dollar losses from
arson.

Who are the culprits? John Lynch of the
U.S. Fire Administration's Arson Preventlon
Program gives this answer: "Organized crime
is involved. Business people are involved.
Speculators are involved. Homeowners are
involved. But in the main, arson-for-profit
operations are not so much the work of &
riafia-type organization as they are the orga-
nized crime of a group of conspirators that
¢ ets together and buys a serles of properties
to burn down for profit.”

Boston ring. Ostensibly model citizens
made up one of the biggest economic-arson
rings ever uncovered by authorities—an op-
eration broken up by Boston authorities in
1977 followine 35 fires that des‘roved an esti-
mated 6 million dollars’ worth of property.
Among the 33 persons arrested were a retired
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fire chief, a police officer, lawyers, insurance
adjusters and real-estate professionals.

Other major arson rings have since been
smashed in New York City and elsewhere,
while smaller-scale operations are believed to
be widespread.

In the typical scan of this type, author-
itles say, the conspirators purchase a de-
pressed property cheap—sometimes taking
advantage of federal urban-renewal pro-
grams. The owner makes a few improvements
and sells to a confederate at an exorbitant
price, inflating the nominal market value of
the property as a basls for fattening the
insurance coverage. Then fire strikes.

But economic arson comes in many vari-
etles. According to Investigators, big-time ex-
amples range from extortion practiced by
underworld loan sharks to fires set by “strip-
pers,” who scavenge plumbing, wiring and
fixtures exposed in the gutted structure,
Other types of arson reflect the everyday
economlec concerns of the average cltizen.
Among the Insurance-arson trends are the
burning of homes that cannot be sold and
vehlicles that are costly gas guzzlers.

In a crime spree as rampant and damag-
ing as this one, why are arrests and convic-
tlons so rare? Authorities glve these answers:

Arson 1s difficult to detect. There are sel-
dom any witnesses, and the arsonist often
takes pains to make the blaze look acci-
dental.

Local fire and police departments tend to
lack both the manpower and expertise to
effectively combat arson. Coordination prob-
lems also arise among enforcement agencies.
In one case in Connecticut, police ordered
insurance investigators to leave the scene of
a fire on a claimant’s property.

Public support has been lacking. Many
citizens perceive arson as, at worst, a minor
crime against property. As a result, few cities
spend more than 1 percent of thelr fire
department budget on anti-arson nrograms.

Nonetheless, & number of localities have
begun develovoing vigorous arson-control pro-
grams in recent years, including task forces
that combine the talents of police, fire and
insurance Investigators and prosecutors.
Along with these have come public-education
programs. tipster hot lines and computerized
arson-information files.

Among the communities that now have
major anti-arson programs under way are
Boston, New York, Philadelphia, Seattle,
Baltimore. East St. Louls, Ill., and commu-
nitles in Florida.

Tn getting these programs started, many
citles have relled on the expert technlcal
assistance and financlal ald provided in
recent years by the federal government and
by insurance companies.

The insurance companies, too, have
adopted a toucher stance. “In the past, the
attitude was that you can't win In arson
cases, and the Insurance comnanles literally
rolled over and played dead,” says Janet
L. Brown, a Florida attorney who defends
Insurance firms against false claims. “But
that has all chaneed. There is a better attl-
igfebzn ln'i'estigatlng arson fires. Companies

comin, more r
mediately.” -4 eluctant to pay im-

The Feds pull out. Slons that these efforts
are starting to pay off include a dramatie
Increase in arson arrests in some areas and
a slight decline In arson fires nationwide
from 1978 to 1979, according to figures com-
plled bv both the federal government and
the Natlonal Fire Protection Association
Still, analysts caution that a one-year de:
cline is insufficient grounds for optimism.
Local fire and law-enforcement authoritles
cite another cause for concern: Federal fi-
rl;m:}ctlsl sup;ort for local anti-arson efforts

eing reduced just as
hlg:!ng their stﬂdi. i e
or example, the Law Enforcem -
ance Administration, the ma}ore:;u‘::.:’s;r

CONGRESSIONAL RECORD —SENATE

such funds, is being dismantled. Its 9-mil-
lion-dollar assistance program for local fire-
fighting effcrts, begun in 1979, will end when
funds run out this year.

In all, officials say, the gains made in the
battle against arson amount to little more
than a promising start in a long fight. *“We're
attempting to deal with it," says John Bar-
racato, a director of arson fraud for Aetna
Life & Casualty, “but we're no closer today
to solving the arson problem than we were
10 years ago."

S. 1387T—WAITING PERIOD FOR THE
PURCHASE OF A FIREARM WITHIN
THE SPECIAL TERRITORIAL JU-
RISDICTION OF THE UNITED
STATES

Mr. THURMOND. Mr. President, to-
day, I am introducing a bill to amend
the Gun Control Act to provide for
prompt notification of the Federal Bu-
reau of Investigation when application
is made to purchase a handgun on Fed-
eral property. To assure an opportunity
for verification of information supplied
by a prospective buyer, under the bill,
the dealer would be required to wait 21
days before the sale of the handgun may
be completed and the handgun may be
delivered to the purchaser.

Mr. President, it should be noted that
this measure applies to retail purchases
made on Federal enclaves. I am intro-
ducing this bill to indicate my strong
support for the concept of a waiting
period as a part of the purchasing pro-
cedure for acquiring handguns. While I
do not at this time favor the imposition
of a waiting period by Federal mandate
on the States, I urge the States to re-
examine their laws and re-evaluate this
procedure as one possible step to be
taken to prevent the unlawful purchase
of a handgun by a dangerous individual.

The rationale for this kind of proce-
dure was outlined by the Ford adminis-
tration in testimony on H.R. 9022 before
the House Committee on the Judiciary
on October 1, 1975, as follows:

The . . . delay may, in itself, have some
salutary effect. Surveys have indicated that
there is a strong temporal correlation be-
tween handgun purchasers and illegal hand-
gun usage, indicating that many handguns
are purchased for the express purpose of
engaging in criminal activity; a "“cooling off
period” may therefore occasion some benefit
by delay in acquisition alone. The principal
purpose of the ... perlod, however, is to
provide an opportunity for ascertaining the
accuracy of the information supplied by the
would-be purchaser . . . to establish wheth-
er he has a record of relony convictions or
other disability that would disqualify him
from purchasing a handgun.

Mr. President, I ask unanimous con-
sent that the bill be printed in the REcorp
at this point.

There being no objection, the bill was
ordered to be printed in the REcorp, as
follows:

5. 1387

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That sub-
section (b) of section 922 of title 18, United
States Code, is amended as follows:

(a) delete the word "and" at the end of
paragraph (4);

(b) redesignate paragraph (5) as para-
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graph (6) and insert the following new
paragraph (5) :

“(5) any firearm other than a shotgun or
rifle to any individual within the special
territorial jurisdiction of the United States
as defined in 18 U.S.C. 7(3), unless the Fed-
eral Bureau of Investigation is notified with-
in seven days that an application to purchase
or receive such firearm has been executed by
the individual and twenty-one days has
elapsed following execution of the applica-
tion; and”; and

(c) delete the language “and (4)" in the
next to the last sentence of the subsection
and insert in lieu thereof “(4), and (5)".

S. 1383—PRESIDENTIAL ASSASSINA-
TION, KIDNAPING, AND ASSAULT

Mr. THURMOND. Mr. President, the
recent attempt on the life of President
Reagan by a person involved in a prior
gun incident in the vicinity of a President
suggests that prompt reporting of such
incidents could provide Federal authori-
ties with information which could be
valuable in protecting against assassi-
nation attempts on the President. While
I am informed that the prior incident
with respect to the assailant of President
Reagan was promptly reported to the
FBI, this practice—extended to the Se-
cret Service as well—is important enough
to be reflected in the statute.

Accordingly, today I am introducing
a bill to require the FBI to request other
law enforcement agencies to promptly
report to the Bureau and the Secret
Service all gun incidents in the vicinity
or expected vicinity of the President, or
a Presidential candidate, that might
have relevance to the safety of the Presi-
dent or candidate for the Presidency.

Mr. President, I ask unanimous con-
sent that the bill be printed in the Recorp
at this point.

There being no obiection, the bill was
ordered to be printed in the REcorp, as
follows:

S. 1388

Be it enacted by the Senate and House
of Renresentatives of the United States of
America in Congress assembled, That section
1751 of title 18, United States Code, 1s
amended bv adding the following sentence
at the end of subsectlon (1) :

“The Federal Bureau of "Tnvestigation shall
request Federal, State, and local law enforce-
ment agencles to promptly report to the Bu-
reau and the Secret Service all arrests or
other incidents involving the possession or
use of a firearm in the vicinity or expected
vicinity of the President, or a candidate for
the Presidency, under circumstances that do
not exclude the possibility that the posses-
sion or use might have been for purposes
that would be in violation of this section.”.

SENATE RESOLUTION 141—COM-
BATING ViOLENT CRIME SHOULD
BE A NATIONAL PRIORITY

Mr. THURMOND. Mr. President, on
Mav 20, 1981, I joined with a number of
Senators in sponsoring Senate Resolu-
tion 141, a resolution to express the sense
of the Senate that taking all appropriate
action necessary to combat violent crime
should be a national priority as well as
a priority of the Senate, and should re-
ceive immediate attention. I am privi-
leged today to report the resolution to
the full Senate for its consideration.
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At the time the resolution was sub-
mitted, I emphasized that “Govern-
ment’s primary responsibility is to pro-
tect the citizens against external enemies
and also internal enemies, the chief of
which today is crime.” Also, I noted a
16-bill crime package—9 of which had
already been introduced—which I in-
tended to present or support in dealing
with this problem. These measures in-
clude broad-ranging proposals that
involve, among other things, reform of
the Federal Criminal Code, sentencing
reform, and bail reform.

Mr. President, I applaud the efforts
of my colleagues in proposing action on
legislation directed toward the reduction
of the national crime rate. The sugges-
tions of all who feel they can help us
deal with the crime problem are wel-
comed. I am sure the Reagan adminis-
tration will be responsive to our efforts.
On April 22, 1981, Edwin A. Meese de-
livered a speech to a law enforcement
group, in which he stated:

(C)rime has never been far from the top
three or four concerns of the public over the
past 10 or 15 years. And it's only been oc-
casionally that it's been eclipsed by foreign
affairs, or by inflation, or the state of the
economy, or unemployment, that temporar-
ily it becomes third, fourth, fifth, and then it
seems to rise again as it 1s at the present
time. Which is not unsusual, because you
know far better than I that over the last 10
years violent crime has increased 50 percent
in this country; and, of course, the statistics
for 1980 show an increase of 10 percent over-
all for Part I crimes and 13 percent for vio-
lent crimes. This is a matter of great
concern, people no longer feeling safe in their
own homes, no longer feeling safe in their
own cities; as a matter of fact, those of us

who live in Washington wake up in the morn-
ing to a long list of the shootings that have
occurred the previous night, which is a dally
feature of our radio news programs in the
morning. And so it's necessarily a matter that
concerns the Reagan administration.

Mr. President, at this time I wish to
commend the able Senator from Ala-
bama (Mr. HerFLIN) for being the pri-
mary author and sponsor of this resolu-
tion, which is joined in by a number of
other Senators. I now send the resolution
to the desk.

Mr. President, why are we so con-
cerned about crime? Criminal activity
now encompasses every facet of our lives.
Reports from the Department of Justice
indicate that last year almosi one-third
of all households in the United States
were victimized by crime. The following
chart shows that in a time-offense re-
lationship, there was a crime committed
every 2.4 seconds last year in America.

Violent crimes give the most frighten-
ing report, with one murder committed
every 24 minutes, one forcible rape every
6 minutes, one robbery every 56 seconds,
and one aggravated assault every 48 sec-
onds. Property crimes were also ex-
tremely numerous in 1980, with one
burglary every 8 seconds, one larceny-
theft every 4.5 seconds, and one motor
vehicle theft every 28 seconds.

Mr. President, I ask unanimous con-
sent to have the information printed in
the RECORD.

There being no objection, the infor-

mation was ordered to be printed in the
Recorp, as follows:
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CriME CLOCK
ONE CRIME INDEX OFFENSE EVERY 2.4 SECONDS

One violent crime every 24 seconds,

One murder every 24 minutes,

One forcible rape every 6 minutes.

One robbery every 66 seconds.

One aggravated assault every 48 seconds.

One property crime every 2.6 seconds.

One burglary every B seconds.

One larceny-theft every 4.5 seconds.

One motor vehicle theft every 28 seconds.

Source: FBI Uniform Crime Report.

Mr. THURMOND. Mr. President, fear
has begun to permeate our society. A
security systems firm in Ohio recently
sponsored a survey which discovered that
9 out of 10 Americans lock their house
doors and will not oren them to visitors
until they know who is knocking; 7 of
10 lock their car doors while driving;
and 6 of 10 telephone their friends when
they arrive home safely after a visit. In
addition to this, the poll indicated that
52 percent of the people interviewed own
a gun for the purpose of protection.

Other public opinion polls have found
that almost 50 percent of the people in
the United States are afraid to walk in
their own neighborhoods at night. Fven
in rural America, where people once kept
their doors unlocked and their windows
open, burglaries, and thefts of cars,
trucks, and farm equipment run ramp-
ant. In essence, we are being held cap-
tive by those who have no respect for
the rights of others.

George Gallup and others have found
that people today favor stricter and
harsher punishments to confrol the flour-
ishing crime rate. Mr. Gallup suggests
that these public feelings “coincide with
a sharply rising fear of crime on the part
of the American people.” We must take
?ction to combat this burgeoning prob-
em.

In the United States there ars more
than 6 million known criminals. If we
consider those criminals that are un-
known to the authorities, this already
huge number becomes even larger. The
number of criminals in this country is
so enormous that it exceeds the ponula-
tion of 42 of the 50 States. To illustrate
this point further, in 1977 there were
only 1,331,000 persons employed in the
food products trade, 1,156,000 in the
wearing apparel trade, and 1,010,000 in
the motor vehicle trade, three of the larg-
est employing trades in America. The
number of criminals in the United States
is nearly double the number of employees
of all these trades combined.

In a Newsweek magazine article dated
March 23, 1981, a survey was conducted
in which the respondents were asked:
“How much confidence do you have in
the police to protect you from crime?”
Forty-two percent of those responding
said, “not very much.” The question,
“How much confidence do you have in
the courts to sentence and convict erimi-
nals?"” was also asked, and 59 percent
answered, “not very much.” Persons re-
sponding to a Gallup poll listed lenient
court systems, second only to economic
problems, as the major cause of the
burgeoning crime rate.

Of course, State and local lawmakers
must accept their responsibility to main-
tain law and order within their juris-
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dictions. They must take an active role
in motivating the members of their com-
munities to become involved in crime
prevention. Strong community spirit has
proved to be a major deterrent to crime
in several areas of the Nation.

“Neighborhood Watch” programs in
New York City and the District of Co-
lumbia have inspired communities all
over the country to take an active part
in the prevention of crime. Once people
make a firm commitment to abolish
crime in their neighborhood, criminal
activity usually declines dramatically. A
story in the New York Times of Febru-
ary 10, 1981, described such a commu-
n:ty. 'I’his neighborhood is reportedly in
a crime-ridden section of New York
City—the South Bronx.

However, the people in this section of
the city work, play, and relax without
fear. Shops have no bars on the win-
dows, children play in the parks, and old
people walk the streets alone. The resi-
dents of th's community work with the
police and care about their neighbors.
They have said “no” to crime in their
neighborhood, and it has worked.

The possibility of achieving a safe
society can become a reality. Although
crime is usually a State and local matter,
the need for aggressive Federal leader-
ship has never been greater. A
number of my colleagues and I have
urged the administration and the Con-
gress to make crime prevention and
judicial reform a top priority issue, sec-
ond only to the health of the economy.

Mr. President, what can we do about
crime? First, we must collect ideas from
every source, including the current Presi-
dential Commission on Violent Crime.
Several members of the Committee on
the Judiciary have already introduced
legislative proposals on issues ranging
from capital punishment to livestock
fraud. As previously noted, I have ai-
ready introduced six bills and cospon-
sored three others that will strengthen
the Federal law enforcement process.
Just 1 month ago, Senators HEFLIN,
NUNN, CHILES, BoreN, and KENNEDY
added to this effort by submitting several
proposals that would attempt to im-
prove law enforcement and reform the
judicial system. As chairman of the Com-
mittee on the Judiciary, I welcome any
ideas from my colleagues that will assist
in curbing the crime problem. Let me list
a few of my ideas.

First, we must come to grins with the
tremendous number of juvenile offend-
ers. Youth between the ages of 10 and
17 represent 13.8 percent of the popu-
lation: however, they account for more
than 20 percent of the arrests for mur-
der, forcible rape, and aggravated as-
sault. Juveniles also account for 49 per-
cent of the arrests for arson. Including
arson, juveniles are responsible for ap-
proximatelv one-fourth of all the violent
crime offenses.

We need to let our youth know that
they will be punished for their wrong
actions. If the young decide at their age
that crime goes unpun‘shed and actually
pays, they will become the habitual
offenders of our society. Attention must
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be given to the juvenile justice programs
that deter youth from a life of crime.

Second, we must adjust our criminal
justice system to meet the needs and in-
terests of victims and witnesses. The
system has shifted so far toward the
protection of the criminal that little
concern has been shown for the rights
of the innocent. This problem must be
rectified by appropriate legislative ac-
tion.

Third, the safety of the community
should be taken into account before
making ball release decisions. A tre-
mendous number of crimes are com-
mitted by persons who are out on bail,
probation, or parole. I feel that a large
percentage of these offenses could be
eliminated if the courts were able to
consider danger to the community as a
qualifying factor for release on bail.

Fourth, I support efforts to revise the
sentencing procedures presently used in
the judicial system. Uniformity of sen-
tences for similar offenses should be a
goal of the system. Traditionally, sen-
tencing has been an individual decision
by the judge—a subjective judgment
about the appropriate punishment for
a particular offense formulated within
broad legal limits. I am very much in
favor of a proposal that would establish
guidelines for standardized sentences.
Such a proposal should carry the provi-
slon that the defendant could appeal a
sentence set above the guideline, and
the Government could appeal a sentence
below the guideline.

Fifth, sentences and punishments
should be imposed and carried out. In
his book “For Capital Punishment,”
Walter Berns stated that 98.3 percent of
serious crimes go unpunished. From a
materialistic viewpoint, the question is
not, “Why do so many people commit
crimes?” but rather, “Why do not more
people commit crimes?”

In the course of administering justice,
there is perhaps no judicial role more
profound in its impact than the power to
impose a punishment. The most impor-
tant thing about a punishment is that
it be one which fits the costs of the crime,
and that 1t will, without doubt, be im-
posed. Today, judges impose punish-
ments with the greatest reluctance, as if
they are embarrassed or ashamed of do-
ing so. The judicial system must ac-
knowledge punishment as the expression
by the community of its disapproval of
a crime. If a society is too ready to forgive
the wrongdoer, and punishment is not
meted out, then the soclety may be con-
doning the crime.

Of coursz, latitude in deciding punish-
ment for an offender does not reside
solely with the judge. In many jurisdic-
tions, the parole board or prison officials
exercise considerable discretion in decid-
ing how much of a sentence an offender
will serve. I believe that a sound sen-
tencing system would abolish parole and
limit good time credits with respect to
terms of imprisonment. To serve as a
deterrent and a punishment, the sentence
of the judge should be served in full.
Also, a person convicted of multiple vio-
lent crime offenses should be labeled as
an habitual offender and be made subject
to life imprisonment without parole.
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Sixth, capital punishment should be
reinstated for certain serious and heinous
crimes. The penalty of death is the only
punishment that even comes close to re-
compensing for trampling on the sanctity
of innocent life. As v.olent crime grows,
the public sentiment increases in favor
of the death penalty as a deterrent to
crime. Approximately two-thirds of the
American people favor the death penalty
for persons convicted of murder.

Seventh, the entire judicial process
must be speeded up. At some point, a
decision and judgment must become fi-
nal. Continued appeals as a means of
delaying punishment have clogged the
entire court system. By designating a
point at which all appeals must end, the
judicial system will become more effec-
tive.

Eighth, the so-called exclusionary rule,
under which highly relevant evidence is
excluded from consideration in a crimi-
nal trial because it was obtained through
an illegal search and seizure, should be
abolished. It makes no sense to turn the
criminal loose as a method of punish-
ment of a police officer for failure to
comply with the often technical require-
ments of the search and seizure law. We
should punish the criminal and at the
same time provide a civil and adminis-
trative remedy to deal effectively with
the erring police officer.

Several of the measures I have men-
tioned have long been included in the
Criminal Code reform bills that have
been considered in the Committee on
the Judiciary. I have concluded that it is
time to separate some of the more urgent
reforms out of the Criminal Code bill
for independent and immediate freat-
ment. We must, however, continue the
massive job of modernizing the Federal
criminal laws as a whole to meet the
needs of a modern society. As of April
1981, some 36 States had acted to revise
and modernize their criminal laws. The
need is as great, or greater, with respect
to the Federal system.

Mr. President, I hope the point has
been made that this country faces a crisis
in crime and that we can do some things
to help. Now is the time to begin. I intend
to ask each subcommittee of the Com-
mittee on the Judiciary to act promptly
on pending measures to deal with crime
on both the Federal and State levels so
that we will have the broad base of in-
formation and opinion necessary to
judge the merits of these proposals and
to establish priorities. With the coopera-
tion of every member of the committee,
we will make progress toward once again
making this country a safe place to live
and work.

Mr. President, we hope that what we
are doing at the Federal level, I repeat,
will have some effect on the States. We
realize that crime is primarily a State
responsibility, but what we do at the Fed-
eral level can be a model for some of the
States to emulate and we feel can be an
inspiration to them to take action to
help alleviate this serious erime problem.

Mr. President, I yield to the able and
distinguished Senator from Alabama.

Mr. HEFLIN. Mr. President, I express
my sincere appreciation to the distin-
guished chairman of the Judiciary Com-
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mittee for his support of the resolution
and for his excellent remarks that he
has just completed outlining a program
against crime that could well be called
a national war on violent crime. Chair-
man THURMOND has long been a leader
in the search for effective methods of
deterrence of criminal activity. He has
contributed considerable time and effort
to combating crime for which we are all
thankful. His constant concerns for the
welfare of the American people is deeply
appreciated.

I also thank the members of the Ju-
diciary Committee for their unanimous
support of this resolution. The ever-
increasing burden placed on the Ameri-
can people by criminal activity desper-
ately needs the attention and concern
exhibited by my colleagues. I am grateful
for their dedication to the continuing
war on crime.

Statistics compiled and published by
the FBI reveal that violent crime is
running rampant in every section and
locale in the country. Their statistics in-
dicate that, over the past 30 years, the
number of murders in the United States
has increased by 370 percent and the
number of robberies by 300 percent. Also,
in 1980, crime was up nationwide by 10
percent over 1979.

One significant result of this alarming
increase in crime is the paralyzing effect
it is having on the American people. In
the past few years, crime has become
more vicious and irrational and, there-
fore, more frightening.

The American people are virtually
being held prisoner in their own homes
by criminals who operate in the streets
with impunity and with little or no fear
of arrest or punishment. The criminals
are waging war within our borders—and
they are winning it.

Mr. President, I urge my colleagues in
the Senate to join in this declaration
that the deterrence of violent crime
should be a national priority. I ask my
fellow Senators to unite in a national
effort to stem the rising tide of violent
crime.

Mr. President, I ask unanimous con-
sent that the following cosponsors be
added to Senate Resolution 141: Sen-
ators Bipewn, CocHrAN, Dixon, INOUYE,
MITCHELL, RIEGLE, SASSER, and WILLIAMS.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HEFLIN. Mr. President, I yield
back my time to the d‘stinguished Sena-
tor from South Carolina.

The PRESIDING OFFICER. Does the
Senator from South Carolina wish
recognition?

Mr. THURMOND. Mr. President, I
now yield the floor.

RECOGNITION OF SENATOR BOREN

The PRESIDING OFFICER. Under
the previous order the Senator from
Oklahoma is now recognized.

HIGH INTEREST RATES

Mr. BOREN. Mr. President, as I have
noted before, I intend to continue to take
the floor each day until action is forth-
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coming from the administration to take
care of a serious developing situation in
this country.

We have a problem that has become
urgent. It demands an immediate solu-
tion. It is my hope that we will not wait
until a severe crisis has developed before
we act.

I am talking about the serious problem
caused by the short-term impact of high
interest rates on critical areas of our
economy.

In a very short period of time, if action
is not taken, many financial and thrift
institutions will find themselves in deep
trouble and many small businesses and
small farmers will go further into the
red. Many will be forced into liquidation.

Two articles which appeared in the
press in the last 24 hours again demon-
strate the urgency of this problem and
the need for immediate action.

I wish to quote from those articles. The
first is an article from last night’s Wash-
ington Star by Sheilah Kast, Washington
Star staff writer. It is headed “Drop in
Housing Starts Supports Predictions of
Sluggish Growth.” I quote from that
article:

Wilted by high interest rates, housing
starts fell 14 percent last month, to their
lowest level since the depths of the hous-
ing depression a year ago, the Commerce
Department has reported.

That news, combined with the Federal
Reserve Board's report yesterday that in-
dustrial production inched up just 0.3 per-
cent in May, lent evidence to the view that
the economy is growing only sluggishly dur-
ing the second quarter.

It quotes chief economist Michael
Sumichrast of the National Association
of Homebuilders “who said he expects the
housing industry to remain depressed
through the summer.”

Noting that weak homebullding activity
curtalls jobs and demands in related busi-
nesses, Sumichrast sald, “Without any ques-
tion, the multiplier effect is so enormous,
housing will bring down the whole GNP to
the point where it might be neutral or
negative in the third quarter.”

We have now doubled the rate of un-
employment for the Nation in the con-
struction industry. High interest rates
have led to the unemployment of over
an estimated 1 million people in our
country.

As I mentioned earlier, Mr. President,
the related effect on the thrift institu-
tions in this country is, perhaps, the
:'lli:lst dangerous short-term problem of

In regard to that situation with the
thrift institutions, I want to quote from
an article which appeared this morning
on the business page of the New York
Times, written by Mr. Clyde H. Farns-

worth entitled *“Insurer of Troubled
Thrift Units.” The subhead is “U.S.
Agency Offers Help To Prevent Default.”
I want to quote to you from that article,
Mr. President. I ask unanimous consent
that the entire article be printed in the
Recorp at the conclusion of mv remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. BOREN. Mr. President. let me just
read the highlights from this article. I
think it points out the nature of the

CONGRESSIONAL RECORD—SENATE

problem which we face. It is datelined
Washington, June 17, and reads as
follows:

WaAsHINGTON, June 17.—The discothéque
in the basement of the Federal Home Loan
Bank Board building a block from the White
House is named, appropriately enough, the
Buck Stops Here.

Upstairs in the offices of the Federal Sav-
ings and Loan Insurance Corporation, the
subsidiary of the bank hboard that is the
maln insurer of deposits, computer simula-
tions are belng run on the 4,700 federally
chartered savings and loan assoclatlons.

Fed by the monthly financial data gener-
ated by the Institutions—numbers on In-
come, net worth, deposits, withdrawals, mort-
gage portfolio ylelds and average cost of
deposits—the computer spews out the names
of “problem” institutions that could face
insolvency within two years if corrective
steps are not taken.

The Insurer’s computers are where the
buck really stops, and they are now running
overtime, having already identified 263 prob-
lem institutions, up from 246 In March and
120 at the end of 1980.

Mr. President, that means that in
a 5-month period the number of troubled
institutions that could face insolvency
within the next 2 years has grown from
120 to 263—in 5 months.

I continue to quote the article:

SQUEEZE ON EARNINGS

As a result of paying high Interest rates
to attract or hold deposits while recelving
the bulk of its income from much lower-
yielding mortgages, the thrift industry Is
experiencing the most serlous earnings
saueere of the last three decades.

And this in turn has focused attention
on the bank board's insurance corporation,
which, because it insures about 8500 billion
of deposits . . .

I want to read that again, Mr. Presi-
dent, that insurance cornoration insures
$500 billion worth of derosits “with a
fund now worth only a little more than
$5 billion.” That is how much is in the
insurance fund according to this writer,
Mr. President, “$5 billion at current mar-
ket values,” and this insurance cornora-
tion, needless to say, has a strong inter-
est in trying to prevent default.

I would point out, Mr. President, go-
ing further in the article, that so far this
year the insurance fund, which has been
growing at a rate of only about $700
million a year, so far in the first 3 months
this year has already paid out $375 mil-
lion in assistance to the savings and loan
industry.

Last year it paid out $1.2 billion and,
vou can see, with the rate of troubled
institutions almost tripling in the first 5
months of this year, that is going to be
a very conservative figure compared to
what is going to happen this vear.

Mr. President, I regret to say it but we
are going to have very, very serious prob-
lems in this country if action is not
taken; whether it be an emergeney pro-
gram to heln obtain and rediscount the
old paper of these institutions; whether
it be the creation of tax-exempt, inter-
est-bearing accounts in our thrift insti-
tutions, our banks, our credit unions,
which can be targeted back to housing to
help the situation, all of these options
must be considered.

Let us not wait, let us not wait until a
serious situation develops which could
shake the confidence of the American
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people in our economy before we devise

an emergency program.

How long are we going to continue a
situation where in the first quarter of
1981 the thrift institutions of this coun-
try overall had no new net savings or
deposits but instead had an outflow of
$1 billion? How long are we going to con-
tinue a situation in which in the last few
months we had a drop in the reserves
of the thrift institutions of $28 billion,
the largest short-term drop in reserves
in financial institutions in the history of
the United States?

How long will we continue to allow
such massive unemployment in the con-
struction industry and in the building
trades? How long will we allow a situa-
tion to continue where four out of five
families cannot qualify for a home mort-
gage because of the short-term, high-in-
terest rates? How long will we allow the
threat of massive bankruptcies of small
businesses and farmers to continue? How
long must we wait, Mr. President, until
we develop an emergency plan to deal
with the urgent and immediate problem
being caused in the short term by high-
interest rates?

We may be embarked on the proper
long-term cure for our economy, for the
economic ills of this country, and I think
we are. I think the administration is
headed in the right general direction.
But, Mr, President, if we let the patient
die in the emergency room, we are not
going to have time to devise the long-
range cure and to have the beneficial
effects of it.

If we allow the condition with our
thrift institutions to continue without
action, if we allow the continued effect
on the homebuilding industry, if we allow
a situation under which our income levels
are such that over 80 percent of all the
families in this country are totally fore-
closed from an opportunity to undertake
to buy a home, we are courting serious
economic problems in the short range
that could be so difficult that we will not
have the long-range recovery that all of
us hope for.

Let us not wait too long, Mr. President.
I hope all of my colleagues will join with
me in urging the administration to take
action.

I yield the floor.

[From the Washington Star, June 17, 1981]
Drop 1N HousIiNg STARTS SUPPORTS
PREDICTIONS OF SLUGGISH GROWTH

(By Sheilah Kast)

Wilted by high Iinterest rates, housing
starts fell 14 percent last month, to their
lowest level since the depths of the housing
depression a year ago, the Commerce Depart-
ment has reported.

That news, combined with the Federal
Reserve Board's report yesterday that indus-
trial production inched up just 0.3 percent
in May, lent evidence to the view that the
economy Is growing only sluggishly during
the second gquarter.

However, some economists who agree on
that disagree about how strong a rebound
the third quarter will see. In the first quar-
ter, the Gross National Product grew B.5
percent.

Among the most pessimistic is Michael
Sumichrast, chief economist of the National
Assoclation of Homehullders, who sald he ex-
pects the housmg industry to remain de-
pressed through the summer.
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Noting that weak homebuilding activity
curtails joos and demand in reiated ousi-
nesses, Sumichrast said, “Without any ques-
tion, the multiplier etfect is so enoriuous,
housing will bring down the whole GNP to
the point where it might be neutral or nega-
tive in the third quarter.”

By contrast, David Ernst, economist at
Evans Economlcs, a Washington forecasting
firm, said, “The recent decline in inflation in
the United States should work its way into
mortgage rates enough to give housing a
boost . . . Housing will be expanding by the
third quarter.”

The Evans firm is predicting GNP growth
of about 4 percent in the third gquarter.

Several economists said the key factor in
a housing recovery will be a noticeable drop,
of about 2 percentage points, in mortgage in-
terest rates. While some banks have recently
cut thelr prime lending rates a notch or two,
there is no evidence that mortgage rates have
slid from the 16.1 percent national average
of early May.

Sumichrast sald builders struggling to
weather their 20th month of shrinking ac-
tivity face rates of 19 to 21 percent when
they seek construction loans. The Commerce
Department estimated that housing starts in
May dropped to a seasonally adjusted an-
nual rate of 1.15 milllon units, the lowest
since the 938,000 level of May last year.

In the Northeast, housing starts remained
about the same as in April. They dropped 16.5
percent in the South, 14 percent in the
North-Central states and 13.6 percent in the
West.

Issuance of bullding permits, a signal of
future construction, rose only 0.3 percent
last month, to an adjusted annual rate of
1.2 million.

The indvstrial production report sald
much of the tiny galn In output was con-
centrated in autos and auto parts. David
Cross, a senlor economist at Chase Econo-
metrics in Bala Cynwyd, Pa., sald that al-
though auto sales have slumped since the
first quarter, automakers are bullding up
inventories in anticipation of closing their
factorles this summer to re-tool for new
models.

Cross called the Industrial production re-
port “further evidence that the economy is
virtuallv in a state of stagflation. There's
very little hope we're going to see any sig-
nificant recovery until the tall end of the
year.”

[From the New York Times]

INsurRER oF TroUBLED THIFT Unrrs—U.S.
Acency OrrFers Hewr To PreEVENT De-
FAULT

(By Clyde H. Farnsworth)

WasHINGTON, June 17.—The discotheque in
the basement of the Federal Home Loan
Bank Board building a block from the White
House {5 named, appropriately enough, the
Buck Stops Here.

Upstairs in the offices of the Federal Sav-
ines and Loan Insurance Corporation, the
subsidiarv of the bank board that Is the main
insurer of denosits, computer simulations are
being run on the 4,700 federally chartered
savines and loan associations.

Fed by the monthlv financial data gener-
ated by the institutlons—numbers on In-
come, net worth, denosits, withdrawals,
mortgage portfolio vields and averape ccst
of deposits—the computer spews out the
names of “problem"” institutions that could
face insolvency within two years if correc-
tive steps are not taken.

The Insurer's computers are where the
buck really stops, and they are now running
overtime, having already identified 263 prob-
lem institutions, up from 246 in March and
120 at the end of 1980.

EQUEEZE ON EARNINGS

As a result of payving high Interest rates
to attract or hold deposits while recelving
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the bulk of its income from much lower-
ylelding mortgages, the thriit industry is ex-
periencing the most serious earnings squeeze
of the last three decades.

And this in turn has focused attention on
the bank board’s insurance corporation,
which, because it insures about $500 billion
of deposits with a fund now worth only a
little more than $5 billion at current market
values, has a particularly strong interest in
trying to prevent default.

When an assoclation lands on the problem
list, sald H. Brent Beesley, a real estate law-
yer from Salt Lake City who is the new -di-
rector, “we tell it that it should contemplate
taking some action—cutting expenses, re-
ducing overhead, considering merger with a
strong, safe harbor.” He continued, “And if
the situation is not rectified, we then ask
the board of directors to authorize us to
effect a merger for them."”

FORCED MARRIAGES

So far this year the insurance corporation
has liquidated one falling institution—the
Ecnomy Savings and Loan Assoclation of
Chicago—and merged seven others with
stronger institutions. One of the recent
forced marriages involved the New York and
Suburban Savings and Loan Association of
Scarsdale, N.Y., which was absorbed by the
Anchor Savings Bank of Northport, L.I.

The “supervisory" or forced marriages, with
the insurance corporation as the broker, are
not especlally popular in the industry. The
practical consequences are that the man-
agers of the troubled institution lose their
jobs.

For this reason the Industry has been
pressing for some type of capital infusion
program involving temporary Government
financial assistance to strengthen the asset
side of the balance sheet untll general eco-
nomic conditions improve.

INFLATION, HIGH RATES CITED

The industry has argued that the pre-
carlous financial condition of many thrift
units has been caused less by faulty man-
agement than by high inflation and high in-
terest rates, for which it is not responsible.

Fearing a large draln on the Treasury, the
Reagan Administration has opposed any
new extraordinary measures and taken the
position that the bank board and its insur-
ance corporation already have adequate pow-
ers and resources to deal with the situation.

The chalrman of the bank board, Richard
T. Pratt, sald that the fund was earning $1
billion a year on insurance premiums from
the Institutions and Investments, and that
this should be enough to handle any losses
this year without having to dip into prinei-
pal.

So far this year the cost to the insurance
fund of assisting the industry has amounted
to $375 milllon, compared with $195 million
over the same period in 1980. The money is
spent on paying depositors and in assuming
mortgages of troubled institutions.

EXPANSION URGED

Mr. Pratt arcues that the Industry does
not need a ballout but should get the au-
thority to enter new lines of business.

“Thrifts should be able to engage In real
estate Investment on a much wider basls
than is currently permissible,” he sald. "Real
estate is their strong suit, and I belleve
thrifts could be engaged In a much broader
spectrum of real estate activity—for example,
real estate acquisition and development,
commercial construction loans, industrial
land development loans, and real estate im-
provement loans—without compromising
their housing finance mission."

More than new business, however, the in-
dustry needs lower interest rates to get out
of its present imbro=lio. Industry leaders say,
as a rouch rule of thumb, that annual earn-
Ings rise about #3 billlon for every percent-
ace-no'nt reduction in short-term rates.

The Iinsurance corporation, Mr. Beesley
sald, already has the power to grant financial
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assistance to problem thrift units, but he
insists that such assistance is “not a bailout
but a tocl we use for our own purposes.'

“I must be emphatic on this point,” he
continued. “We will not give assistance in
any form until the board of directors has
given us the right to merge the problem
association into a strong institution. We
have to handle the situation in the way that
is least expensive and least disruptive from
our point of view.”

Armed with the computer printouts, fleld
examiners of the insurance corporation call
on all the assoclations at least once a year.
They monitor the weaker institutions more
intensively, calling on them monthly, weekly
or even daily in extreme cases.

There are more than 1,000 such examiners,
most of them accountants, who report to a
managerial staff of 60 supervisory examiners.
The supervisors analyze trends in money
flows, the performance of management, the
market potential.

“I think the system works reasonably well,"”
sald Dale F. Riordan, chief economist at the
National Savings and Loan League. “The ex-
aminers are competent and professional. If
anything, they could use more staff in Wash-
ingzton to make the judgmental calls.”

Jonathan E. Gray, research analyst at
Sanford C. Bernsteln, an investment house
that follows the thrift industry, noted that
one area where there might be insufficlent
data was the position of the assoclations in
mortgage and interest rate futures contracts
undertaken often to speculate on turns in
the interest rate cycle.

Chicago's Economy Savings and Loan As-
sociation, which was liquidated last month at
an estimated cost to the insurance corpora-
tion of $60.2 million paid to insured de-
positors, was believed to have speculated on
Ginnie Mae futures—contracts to buy and
sell packages of mortgages put together by
the Government National Mortgage Assocla-
tion and traded much as securities are.

In a liquidation or forced merger, the in-
surance corporation often has to take over
the mortgage-backed securities of the falling
institution that have yields far below current
market rates. Given today’s high interest
rates, such securities would have to be sold
at a substantial discount to realize cash from
them.

The insurance fund has a book value of
$5.5 billion. This includes about $1 billlon of
the mortgage-backed securities that it has
assumed in earlier mergers; the balance Is In
Treasury securities. Because of high interest
rates, the current market value of these as-
sets is about 20 percent less than the book
value, or $5.2 billion.

RECOGNITION OF SENATOR
WARNER

The PRESIDING OFFICER. Under
the previous order, the Senator from
Virginia is recognized for not to exceed
15 minutes.

Mr. WARNER. I thank the Chair.

S. 1389—THE NATTONAT, PORT AND
NAVIGATION IMPROVEMENT ACT
OF 1981

Mr. WARNER. Mr. President, in my
Jife there is good news and bad news
today. The good news is that I am in-
troducing a bill for the dredging of
American ports and harbors, and I am
joined in this effort by no less than 13
of my distingvished colleagues. I have
worked on this bill for almost a year.

The had news is that todav I am ex-
periencing the worst case of laryngitis I
have ever had since I have been a Mem-
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ber of the Senate, so if the President and
others will bear with me, I will do my
very best to explain this legislation.

The bill I am introducing today is en-
titled The National Port and NaViga-
tion Improvement Act of 1981. It sets
Federal contributions for the construc-
tion of navigational improvement proj-
ects at no less than 60 percent. For op-
eration and maintenance the Federal
contribution is set at 75 percent.

I mention that at the outset for the
reason that earlier legislation introduced
by myself and the distinguished Senator
from Louisiana (Mr. JoENsTON) did not
reflect such cost-sharing measures.
These cost-sharing measures are direct-
ly attributable to the efforts by Presi-
dent Reagan and the members of his
administration to awaken the need in
Congress and throughout America that,
in future legislation of this type, the
costs must be borne in part by the States
with the ports and harbors, and in part
by the Federal Government,

Changing the funding mechanism for
deepwater port improvement projects
is only one of the major conditions
which any port improvement legislation
must address.

Equally important are the provisions
which will mandate expedited per-
mitting, congressional authorization, en-
vironmental review, and judicial review
processes.

This bill, if enacted into law, would
produce these absolutely necessary re-
forms and integrate them with a respon-
sible funding mechanism.

Mr. President, it is my belief that this
bill will provide the remedies needed to

make our ports acceptable for competi-
tive world trade by providing funding
in a manner compatible with the ad-

ministration’s benefit-receiving
sharing concept.

The new bill would be considered
generic legislation and would allow any
of our Nation’s 170-plus deep-draft com-
mercial ports to avail itself of the bill’s
various provisions regardless of the type
of cargo which is exported or imported
through its facilities.

I wish to reemphasize, Mr. President,
that the bill, in my judgment, and in
the judgment of others, provides ad-
vantages for not only coal exporters, but
for any exporters who ship materials in
such bulk quantity that the larger type
of cargo vessels now being used or likely
to be used in the future are required.

The National Port and Navigation Im-
provement Act of 1981 would provide the
following benefits for our Nation’s deep-
draft commercial ports:

First, funding for navigation improve-
ment projects; second, favorable tax
treatments for money expended by non-
Federal sources for navigation improve-
ment projects; third, expedited review
of deep-draft commercial port mainte-
nhance programs; fourth, expedited proc-
ess for navigation improvement proj-
ects; fifth, expedited environmental
review of such projects; sixth, expedited
congressional review of such projects:
seventh, expedited judicial review of
claims filed in such projects; eighth, au-

cost-
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tomatic authorization for projects which
receive no Federal contribution; ninth,
expeuited process for shortsighted facil-
ity permitting; and last, tenth, ad-
vance moneys for feasibility study sur-
vey reports and environment impact

" statements for advanced engineering de-

sign for such authorized projects while
awaiting congressional appropriations
process.

Mr. President, the average navigation
improvement project today—that is, the
type covered by this bill—would require
almost 24 years to complete. We, as a
nation, simply can no longer afford the
luxury of nearly a quarter of a century
of delays from concept to project com-
pletion. Nevertheless, the bill would not
obviate any current environmental, con-
gressional, judicial, or other review re-
quirement. It would mereiy speed them
up so that projects may be completed
as expeditiously as possible, substantially
reducing the current completion times.

Mr. President, apart from the domes-
tic consideration of this bill, I believe
very firmly that it will help our balance-
of-payments situation by making us
more competitive in the world’s market.
But it is imperative, from the stand-
point of national defense, that this Na-
tion have the capability of exporting its
coal worldwide, particularly to our allies,
such that we can take a more active
role in meeting their energy needs and,
thereby, strengthening their nations—
so that, in turn, we have the mutual re-
inforcement to work toward strength-
ening the national defense of each na-
tion and advancing the cause of world
peace.

Mr. President, for the past year, Amer-
ica has been accorded graphic examples
of the inability of its coastal ports to
meet the needs of the world’s trading na-
tions; of the ports’ inability to meet the
demand of energy-consuming nations
for American coal; and of the ports’
potential inability to meet world demand
for American grain or other bulk
commodities.

The alarming truth is that America’s
bulk loading ports, especially its coal-
loading ports, have allowed their in-
frastructures, including harbor depth, to
become dangerously out of step with the
current trends of world shipping.

To transport their goods, especially
bulk commodities, shippers more and
more are turring to vessels larger in size
and complexity than those of a genera-
tion ago. Prior to 1965, vessels of 20,000
deadweight tons (dwt) or smaller
transported grain, coal and iron ore.
Today, ships of 100,000 dwt or greater
are becoming standard.

Over 25 percent of the coal trade in
1979 was carried in vessels of over 100,-
000 dwt. It is estimated that coal car-
ried in large bulk vessels could rise to 40
percent in 1983 and possibly 50 percent
in 1985.

Today there exist 388 bulk carriers
and combination carriers of over 100,-
000 dwt with another 94 on order. The
Japanese recently lanuched a 194,000
dwt coal-ore carrier and announced
orders for two 200,000 dwt energy-sav-
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ing coal-ore carriers from their ship-
yards. Several other countries have
similar intentions.

‘Arading nations of the world are turn-
ing to these larger vessels for simple
economic reasons. The bigger bulkers
generally use less fuel, are more emcient,
and more productive; greatly lowering
the per-ton cost of the commodities, raw
materials and manufactured products
carried.

‘I'his trend in shipping to substantially
larger bulk vessels is a “‘good news—bad
news’ story for America.

The good news is that this trend to
vessels of 100,000 dwt or more lowers
the cost to shippers and to consumers,
makes U.S. goods more attractive in in-
ternational trade, generates additional
employment and reduces our balance-of-
payments deficit.

According to a recent U.S. Maritime
Administration study, the cost of ocean
transport accounts for some 20 to 35 per-
cent of the delivered price of coal. At
current rates, utilizing a 120,000 dwt
carrier could save shippers over 30 per-
cent of freight charges incurred in mov-
ing the same volume in a 60,000 dwt
vessel.

That is the good news. The bad news,
however, is that very few U.S. ports are
now able to fully load any ship of 100,000
dwt or more.

The vast majority of bulkers of 100,-
000 dwt or larger have a draft of over
50 feet; in fact, the average is about
55 feet.

The only major coal-loading port in
the United States close to being able to
handle these large bulk vessels is Hamp-
ton Roads. Its maximum loading depth
is 46.5 feet, which equates to a maximum
load approximating 100,000 tons.

Being competitive in today’s world bulk
commodity trade—whether it be coal,
grain, iron ore, or other dry bulk trade—
means a nation must have adequate ca-
pacity to meet the needs of world trad-
ing nations.

Adequate capacity requires port facili-
ties and navigation channels which are
both wide enough and deep enough to
handle large ships econom’cally and
safely. The United States does not meas-
ure up today.

In 1980, lack of suitable port and navi-
gation facilities cost the U.S. bulk indus-
tries many millions of tons in lost sales.
In the coal industry alone, the National
Coal Association est'mates our current
port inadequacies lost America the sale
of at least 10 million tons of coal worth
approximately $500 million.

To an industry which currently has
20,000 miners out of work, 10 million
tons of lost sales due to inadequate port
facilities is a terrible catastrophe and a
national disgrace—lost jobs and lost op-
portunities never to be recovered.

Mr. President, the coal export market
is a very competitive industry. For Amer-
ica to retain its position as the world’s
No. 1 coal exporter, it must do every-
thing possible to see that its coal remains
competitive in price and quantity.

To be competitive, and stay competi-
tive in today’s export market, our Na-
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tion must improve and upgrade current
coal-loading facilities, build new ones,
and deepen its harbors.

A recent survey by the London ship-
broker firm of Simpson, Spence & Young
found there are currently nine coal-load-
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ing ports in the world capable of han-
dling ships of 100,000 dwt or larger.
By their definition, ports able to accom-
modate such ships must accept the neces-
sary length and beam, plus a minimum
draft of 46 feet.
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I ask unanimous consent that a table
showing existing ocean loading terminals
be inserted in the Recorp at this point.

There being no objections, the table
was ordered to be printed in the REcorp,
as follows:

EXISTING OCEAN LOADING TERMINALS CAPABLE OF HANDLING VESSELS OF OVER 100,000 DWT

Country: Port

Mlxlmum size
(LOA, beam, etc.)
of vessel in
deadweight tons

Approximate
maximum size
cargo on

this draft

Effective annual
coal capability

Draft in meters in million tons

Austriu Hay Point.

Ilnberts I e e o eyt T e el i - S s e

Na-nlune Terminal

South Africa: Richards By o

150, 000

160, 000
125, 000
200, 000
110, 000
160, 000

United States:

Angeles
U.S.S.l. Vostochny._._

150, 000
120, 000
125, 000

17.64 Full DW
Full DW
100, 000
160, 000
Full DW
150, 000

112, 000
95, 000
Full DW

11/15.0

w8 BBwwE
oo ocoowmo

Mr. WARNER. Worldwide, the coal
exporting nations have the opportunity
to utilize 30 coal discharging ports
capable of accepting 100,000 dwt ves-
sels or larger. Of these 30 ports, about
20 were built specifically for the steel

industry. Some are being adapted to
meet the needs of the burgeoning
thermal coal trade. Eleven of the ports
are capable of taking tonnage of 150,000
dwt or even more.

I ask unanimous consent to have in-
serted in the REcorp a table showing the
existing ocean discharging terminals.

There being no objection, the table
was ordered to be printed in the Recoro,
as follows:

EXISTING OCEAN DISCHARGING TERMINALS CAPABLE OF HANDLING VESSELS OF OVER 100,000 DWT

Maximum size

France:
Elll'lltil’t---.- R

Fou.o2.3c
Germany:

Hansaport

Wilhalrnsh aven..
}hly Taranto.

Ghlbc................ R L s e

Approximate
maximum
size cargo

on this draft

13.71 100, 000

15 125, 000
15.3 117, 000

14.2
1? 145, 000
Full DW

160, 000
100, 000
Full DW

Effective annual
coal capability

Draft in meters in million tons

opp aNm won S

13 72

oo oo oo o

1 As from 1981.

Mr. WARNER. While America has two
of the nine coal loading ports now capa-
ble of accommodating 100,000 dwt bulk
vessels, it might appear our Nation has
become complacent and satisfied with
the status quo. We have not authorized
any coastal port improvement project
since 1976.

America's export competitors, as well
as her customers, have not rested on
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their laurels. Seeing the trend to larger
vessels and deeper ports, both our com-
petitors and our customers are rapidly
adding to their port capacity—either ex-
panding and improving current ports, or
building new ones.

Fourteen of these discharge ports will
be capable of taking vessels of between
150,000 dwt and 200,000 dwt.

Unhappily, America’s ports currently

do not have the capacity to adequately
service them.

I ask unanimous consent that there be
inserted in the Recorp a table listing
“New Developments in Coal Loading
Terminals,” and a table list'ng “New-De-
velopments in Coal Discharging Ter-
minals.”

There being no objection, the tables
were ordered to be printed in the Recorb,
as follows:
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NEW DEVELOPMENTS—COAL LOADING TERMINALS, INCLUDING UPGRADING EXISTING PORTS—TONNAGE OVER 100,000 DWT

Australie. - .- e

L e R

N

Country Definite

Planned annual
coal-handling
capability

Size DWT Draft (meters) (million tons)

Year

Hay Point (2d loader)
Newcastle Eupgrsdmg
Newcastle (Kooragang).
Port Kembla (new loader).
Gladstone (Clinton)___.._.
Abbot Point (new loader)

Roberts Bank (2d loader)
Prince Rupert (new loader)__._

- Richards Bay (upgrading). .

ou
Point Noire...
La Guajira

SRR AN AN S| T

1 Additional. 2 Late 1980's.

175/200, 000
125, 000
150/175, 000
150, 000
120/150, 000
120/150, 000

NEW DEVELOPMENTS—COAL DISCHARGING TERMINALS INCLUDING UPGRADING EXISTING PORTS—TONNAGE OVER 100,000 DWT

Country Definite

Proposed

Planned annual
coal-handling
capabili

Size DWT Draft (meters) (million tons

Belgium
Denmark

Holland. . ._
Israel_._.___.

Antwerp (upgrading)

Ensted (upgrading). .
Stignaes (upgrading).
Money Point (new). .
Dunkirk (new)
Le Havre (new). ..
Fos (new)_ _.._...
Montoir (newﬂ_

. Maasviakte (MCT new).
Hmuiden “Norcot”* (ne

= adera (new)

. Castle Peak
Lama Island
Hibikanada (upgrading)

Yokkaichi

Matsuura..._......coo.ac

Zeebrugge (new).

1 Additional.

Mr. WARNER. Mr. President, although
these are the most up-to-date tables
available, recent events and announce-
ments of proposed port improvements
have already made them dated.

Spain has announced plans for two
new ports capable of handling 150,000
dwt vessels; Italy, one port of 160,000
dwt capacity; Taiwan, one port of 150,-
000 dwt capacity; and Colombia, one port
capable of handling vessels in the 200,000
dwt size.

Not only are other nations building
new deep-draft ports and deepening cur-
rent ports, they are building vessels of
over 100,000 dwt to carry their coal and
maximizing their coal shipment econ-
omies.

France has ordered four 135,000 dwt
vessels, Denmark is building two 132,000
dwt vessels, and Japan is building several
140,000 dwt ships.

Increasingly, coal importing nations
will depend on coal exporting nations
with ports able to accommodate 100,000~
plus dwt vessels efficiently.

America does not have such ports at
the present time.

Nor is America moving to deepen its
ports in the foreseeable future.

America will lose an enormous eco-
nomic shot in the arm if it fails to deepen
its ports.

The Interagency’s Coal Export Task
Force's Interim Report succinetly high-
lighted the benefits that would stem
from deepening our harbors:

Lowerlng the dellvered cost of coal by em-
ploying larger ships would bring the United
States closer to the possibility of selling in
& price competitive range, should additional
efficlencies be realized in other parts of the
coal chain . .. such savings would likely
put the United States in a position where It
could compete In Europe on the basis of price
wlith !Auatrau.s. even If Australla were to em-
ploy lower cost, coal fired ships for trans t.
On the other hand, fallure to take any acpt?run

14.62-15. 25

150/170, 000
125, 000

SHwe D e e s~
ocooroooooooooooDoSo

engnpe tnonn s S g

to improve coal ports could generate adverse
reactions abroad which, apart from purely
economic consideration, might affect our ex-
port levels. Finally, enhancing coal trade, as
part of the International effort to increase
coal production and use in order to reduce
dependency on foreign oll by our industrial-
ized allles, involves security considerations
which go beyond the trade-related benefits
noted above.

Having ports which can service super-
bulk loaders will lower the ocean trans-
portation cost of coal by up to $6 a ton—
which will go a long way toward making
America's coal competitive.

America’'s continued reluctance to
deepen its ports is a signal for foreign
buyers to look elsewhere for more readi-
ly available, cheaper coal.

An even bigger incentive for our for-
eign coal customers to go elsewhere is
the enormous penalties they pay because
of our inadequate port facilities. The
French, it is estimated, paid at least $20
million in penalties because of port de-
lays, while the Japanese paid a mind-
boggling $150 million.

Currently American private industry
is busily trying to cure some of its export
ills by speedily modernizing coal facili-
ties and building new ones. That will
help.

However, one stark fact remains:
America is still not deepening its ports.
The world coal fleet of the future will
not be able to anchor at our coal facil-
ities because of pure economics. The fleet
will go elsewhere where they can fully
utilize their vessels.

Mr. President, it is one thing to identify
a problem, but quite another to devise a
generally acceptable solution.

While many parties agree that our
ports need to be deepened and improved,
there is not a broad consensus on the
manner in which this should be accom-
plished.

As I became aware of the critical situa-
tion facing our Nation's ports and bulk
industries, I examined the port naviga-
tion improvement process and how the
Federal Government could help.

Up to and including this year, the Fed-
eral Government generally funded navi-
gation improvement projects fully.

Since 1824, the Corps of Engineers
had Federal responsibility for improve-
ment and maintenance dredging of chan-
nels of our Nation’s ports.

In the 157 years of corps involvement,
a very elaborate process developed for
studying, reviewing, authorizing, and
funding coastal ports’ improvement and
maintenance projects.

The process is slow and cumbersome,
and it is dramatically politicized. In
fact, there have been no deep-draft navi-
gation projects authorized in the last 5
years.

For the 36 recent improvement proj-
ects undertaken, it took an average of
24.4 years from authorization of a study
to comrletion of construction.

Entirely too long. The process does not
respond effectively to fast-breaking ship-
ping trends.

The process is in need of drastic, total
overhaul.

Toward this end, I introduced S. 3247,
the Ports and Navigation Improvement
Act of 1980, last December in the 96th
Congress.

The Ports and Navigation Improve-
ment Act of 1980 sought to exnredite the
process—including environmental re-
view. permit review, congressional review
and judicial review.

The President’s Interagency Coal Ex-
port Task Force strongly endorsed such
a fast-track concept in its January 1981
Interim Report:

The need to simplify, coordinate, and
remove unnecessary delays from govern-
mental administrative and environmental
reviews cannot be overstated.




June 18, 1981

The report found that the implemen-
tation process for harbor improvements
took more than 20 years. Their conclu-
sion was that the process must be sped
up in every phase. As we had intended,
the introduction of the 1980 bill gener-
ated helpful suggestions and construc-
tive comments, many of which are re-
flected in the bill I introduce today.

The need for such legislation, if any-
thing, is more urgent than before.

America faces difficult economic times.
Past excessive Federal spending has
taken its toll.

Enormous budgetary deficit and pub-
lic debt have accrued. The people can-
not, should not, and will not allow these
to be increased.

November brought a new administra-
tion rooted in fiscal responsibility and
in line with the thinking of the majority
of the American public.

The Reagan administration demands
all Federal funding programs be scruti-
nized closely. Those who benefit from a
Federal program must pay their fair
share for benefits received.

In the case of improving and main-
taining our Nation’s ports, the Reagan
administration would end the Ilong-
standing practice of full Federal fund-
ing—and replace it with a shared fund-
ing concept. The parties benefiting share
the cost.

I totally endorse the administration’s
concept.

It is a fiscally responsible concept to
which all Virginians adhere, and which
all of America should adopt.

The Reagan administration applied
this concept to coastal port improvement
and maintenance programs in S. 809,
establishing a cost-sharing funding
mechanism for these programs.

S. 809 is the administration’s blueprint
for funding for the coastal port improve-
ment and maintenance process.

Like the administration, Mr. President,
I believe that those who benefit should
pay their fair share. Further, I believe
that a coastal port improvement and
maintenance program benefits many
parties—all of whom should pay their
fair share.

Not only do the parties which utilize
harbor facilities benefit. So do the city,
the State and the region in which the
harbor is located. And, let us not forget,
so does the United States as a whole.

This was strongly pointed out in a
1978 U.S. Maritime Administration study
which concluded operations at our Na-
tion's deep-draft ports represent a ma-
jor national industry. It is an industry
which employs 1,046,000 persons. It had
gross sales of $28 billion, and contrib-
uted $15 billion to the gross national
product in 1978. Moreover, the Nation’s
deep-draft ports support one in eight
jobs in American factories, and one in
four jobs in agriculture.

Testimony received by the Environ-
ment and Public Works Committee on
June 12 of this year, addressing our in-
efficient port facilities and inadequate
port depth for world bulk trade, also
emphasized the significance of our ports
to the national economy:

The debilitating and counterproductive ef-
Tect of port inefficlency is much like an in-
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visible—and, usually unintended—addition-
al tax levied on commodities exported and
imported. U 8. import consumers, and export
producers, ultimately pay the higher price
which results from inadequate and/or inef-
ficlent port and transport services. That
higher price often takes the form of busl-
ness lost as U.S. exports become progressively
more expensive and therefore less attractive
in the Increasingly competitive world mar-
ket. Lost business equates to fewer jobs for
American citizens, lost tax revenues, and
higher payments for unemployment and
other soclal services, U.S. taxpayers thus
have a vital interest in the efficiency of the
nation’s transportation system, and particu-
larly the port and navigation component
thereof.

Just as important, our coastal port
facilities contribute to our national
security.

Our ability to move large quantities of
food, fuel, and materials through our
coastal ports to our allies, strengthening
their economies and security, is a benefit
which cannot be measured in mere dol-
lars and cents.

America is only as strong and secure as
its allies. Their security means America
will not be forced to use its own re-
sources—men and military hardware—to
shore up an allied country.

Adequately maintained coastal ports
allow our merchant marine to move
goods to service the needs of our m'litary
forces stationed throughout the world.

S. 809, the administration bill, recog-
nizes th's fact and allows for a proration
of costs between private parties and the
Federal Government for Coast Guard
navigation requirements, Department of
Navy transportation requirements, or
any other national defense transporta-
tion requirements.

However, S. 809 does not set a percent-
age for Federal Government contribution
for the benefit it receives from the coastal
port improvement or maintenance proj-
ect. Rather, the Secretary of the Army is
to determine that contribution at a later
date.

I believe a figure can be and should be
attributed to the Federal Government’s
benefit from and contribution to coastal
port projects.

I believe the benefits to the Federal
Government—the impact on our balance
of payments, national employment, social
services, gross national product, national
security, trade treaties, security treaties,
assistance to our military forces—exceed
the benefits accrued by private, State,
and local entities. Therefore, I believe the
Federal contribution for coastal port im-
provement and maintenance projects
should be greater than the non-Federal
contribution.

The bill I am introducing today—the
National Port and Navigation Improve-
ment Act of 1981—recognizes this fact
and sets the Federal contribution for
construction of navigation improvement
projects at no less than 60 percent. For
operation and maintenance, the Federal
contribution is set at 75 percent.

Where the nat‘onal defense transpor-
tation requirements are greater, on a
port-by-port basis, the Federal contribu-
tion would be increased.

The reasons for the differences in the
Federal contribution for construction
versus operation and maintenance are:
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First, the Federal Government has a
major responsibility to see that America
has a free-flowing, integrated national
transportation network. Our coastal
ports are a major part of that network.
If the ports are not properly operated
or adequately maintained, the network
fails and virtually all of America’s for-
eign commerce will be blocked. The na-
tional need to maintain an effective
transportation network is of greater im-
portance than is the need to construct
and improve individual ports—thus the
differing contribution ratios.

Second, our foreign customers seek
fees and charges for their goods which
are certain in nature and which can be
used as the basis for entering into long-
term contracts. Long-term contracts
cannot be entered into while operation
and maintenance costs fluctuate from
year to year. They do not lend them-
selves readily to fixed-fee schedules.
Froviding Federal contribution for op-
eration and maintenance will reduce
that uncertainty. The Nation as a whole
will benefit.

Third, construction calls for a greater
amount of capital investment up front
for each project. Operation and mainte-
nance is less of a financial burden on the
United States than are construction
costs of individual projects. Considering
the current national economic situation,
it was not my intent to increase Federal
expenditures unnecessarily.

A grandfather clause in the bill ex-
empts the depths existing within our
Nation's ports from any operation and
maintenance charges. Custom requires
the Federal Government to fully fund
operation and maintenance of current
ports. Our Nation's ports are either
their natural depth or a depth the Fed-
eral Government felt necessary and
agreed to operate and maintain.

With the pending change in funding
rules, principles of equity require our
Nation's ports not to be compelled to
pay for the maintenance of depths they
were required to accept. After the enact-
ment of this act, however, ports are
clearly on notice that the funding rules
of the game have been changed. They
will have to pay their proportionate
share of the improvement.

Changing the funding mechanism for
deepwater port improvement projects
is only one of the major conditions
which any port improvement legislation
must address.

Equallv important is reform which
will mandate expedited permitting, con-
gressional authorization, environmental
review and judicial review processes.

The National Port and Navigation Im-
provement Act of 1981 would produce
these absolutely necessary reforms and
inteerate them with a responsible fund-
ing mechanism.

One of the major delays in improving
and maintairing our deepwater com-
mercial ports is the environmental im-
pact statement process.

My bill seeks to expedite this process
on two levels—current maintenance pro-
grams, and new construction and main-
tenance programs.

To expedite current maintenance pro-
grams, the bill requires the Secretary of
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the Army to submit to Congress within 1
year from the date of the enactment of
this act a 5-year deep-draft commercial
port maintenance program setting forth
a schedule of required maintenance
dredging projects.

The Secretary will submit, along with
the required maintenance program, a
programmatic environmental impact
statement addressing the various im-
plications and effects of a dredging pro-
gram to maintain and improve our Na-
tion's deepwater commercial ports.

To assist in the preparation of these
documents for submission to Congress,
the Secretary of the Army is to enter into
memoranda of agreement with appro-
priate agency and department heads,
within 180 days of enactment of this act,
delineating the responsibilities of each
and assuring timely interagency coop-
eration. The agreements will establish
schedules and time limits for inter-
agency review and comment—90 days for
review of maintenance dredging projects
and 270 days for review of federally au-
thorized channel improvement projects.
These time limits will not be extended.

Congress has 60 days from the time it
receives both the maintenance program
and the final environmental impact
statement (EIS) to disapprove the doc-
uments by a joint resolution of disap-
proval.

If Congress does not disapprove the
documents, the Secretary is authorized
to undertake the maintenance projects
outlined in the documents for a 5-year
period.

The maintenance program can be re-
authorized by the appropriate congres-
sional committee at the end of the 5-
year period by a resolution of approval.

The Secretary shall periodically sub-
mit to Congress any revision of an exist-
ing EIS of a navigation improvement
project previously authorized by Con-
gress within 30 days of the completion
of such revision.

Likewise, the Secretary shall revise,
maintain, and submit to Congress with-
in 30 days of its completion a final EIS
for any navigation improvement project
in a deep-draft commercial port au-
thorized by Congress on or after the date
of enactment of the act.

The bill authorizes the Secretary of
the Army to undertake new construction
improvements in any deep-draft com-
mercial port in the United States which
meets a criteria test set forth in the bill
on an expedited and priority basis.

The Secretary is authorized to under-
take a new construction project if:

First, non-Federal interests enter into
a cost-sharing agreement with the Secre-

my,

Second, the Secretary finds the project
feasible on the basis of acceptable engi-
neering standards and environmentally
acceptable; and

Third, Congress passes upon a detailed
application submitted by the Secretary
covering the project.

The bill sets forth an expedited process
for review and authorization of any new
construction project.

The Secretary has 214 years—from the
time a sufficiently detailed application
for a navigation improvement project
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from any deep-draft commercial port is
received—to submit to Congress a docu-
ment containing a feasibility study, EIS
and survey report on the project.

The feasibility study and survey re-
port should be completed within 1 year
of receipt of the request calling for such
study and report.

The EIS must be prepared by the
Army Corps District Engineer within 18
months of receipt of a sufficiently com-
plete proposal for such project by that
port.

The Secretary shall submit a final EIS
to Congress within 30 days of its com-
pletion and before there is any discharge
of material from the construction of the
projects.

The bill sets forth in detail the infor-
mation to be contained in the EIS.

There shall be prepared and submitted
to Congress an advanced engineering
and design plan and work schedule for
the project within 18 months of the date
of submission of the feasibility study
and survey report.

In the preparation of the EIS, feasi-
bility study, survey report, the advanced
engineering design plan, and work
schedule, the bill requires the Secretary
to implement procedural reform regard-
ing interagency review, comment, and
consideration of EIS to include:

First, consolidated Federal assessment
and regulatory proceedings, that is, joint
public hearings, and

Second, preparation of joint Federal
and State environmental impact assess-
ments and coordinated regulatory review
of the projects on a concurrent basis.

The Corps of Engineers is designated
the lead Federal agency for purposes of
joint environmental assessment and co-
ordinated regulatory review of these
proiects.

Congress has 60 days upon receipt of
the final EIS, survey report, and fea-
sibility study for a proposed project to
disapprove a proposed project by a con-
current resolution of disapproval.

If Congress does not disapprove the
project within the allotted time, it shall
be a conclusive finding that:

First, the EIS is adequate according
to law;

Second, the national interest for pur-
poses of the Federal-consistency provi-
sions of the Coastal Zone Management
Act and other related Federal laws is
met; and

Third, there is compliance with sec-
E&io? 404 of the Water Pollution Control

ct.

Shoreside facility permits receive the
same fast-track treatment as navigation
improvement projects under the bill.
Shoreside facilities undergo the same de-
lays incurred by navigation imovrove-
ment projects and the act would alle-
viate this major problem.

Judicial review of the act and projects
authorized under the act receives ex-
pedited treatment in accordance with
the precedent enacted by the Trans-
Alaskan Pipeline Act.

The adequacy of environmental im-
pact statements approved by Congress
during the project authorization, find-
ings and determinations by Congress
pursuant to title II of the act, and ac-
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tions taken to carry out projects under
the act are not subject to judicial re-
view. However, claims alleging the act
is invalid may be brought within 60 days
following enactment. Claims alleging
that an action implementing a project
under the act would deny rights under
the Constitution of the United States,
or alleging that action is beyond the
scope of authority conferred by this Act,
may be brought within 60 days following
the date of that action.

A claim not filed within the time limit
will be forever barred.

The district court in which the project
or action complained of is located shall
have exclusive jurisdiction over the legal
action. The judicial proceeding shall be
heard in an expedited fashion taking
precedence over all other matters on
the docket. The court will not have ju-
risdiction to give any injunctive relief
except in conjunction with a final judg-
ment in a case involving a claim filed
pursuant to the act.

Any review of a final judgment, de-
cree or order of a district court may be
had only upon direct appeal to the Su-
preme Court.

The Federal Government, before un-
dertaking any construction project, must
enter into a cost-sharing agreement with
non-Federal interests whereby the non-
Federal interests agree to pay noi more
than 40 percent of the cost of the proj-
ect's construction within the life of the
project. but not to exceed 50 years from
the date the project is put into use, and
25 percent of the future operating and
maintenance cost of the project over
its life.

The cost-sharing agreement only ap-
plies to those projects begun after the
enactment of this law.

The project may be financed by the
Federal Government subject to normal
interest rates and agreement to repay the
agreed-upon cost-sharing amount, or it
may be financed by other means.

The bill allows for each deep-draft
commercial port to recover its reimburse-
ment obligation in whatever manner it
chooses. However, fees cannot be assessed
to vessels owned and operated by the
United States or any other nations which
are not engaged in commercial service,
cr vessels used by a Siate or a political
subdivision for noncommercial purposes.

This bill allows the Federal contribu-
tion—60 percent for construction, 75
percent for operation and maintenance—
to be greater in certain circumstances.

When a natural disaster occurs, the
act does not require non-Federal public
bodies to contribute to the rehabilitation
or maintenance of the port.

In cases where a non-Federal body
agrees with the Federal Government to
contribute 100 percent of the project's
costs, the project may be acted upon
without a requirement for any further
congressional authorization under this
act.

The bill will amend the Internal Rev-
enue Code to all for tax-exempt
bonds to be issued for deep-draft com-
mercial port navigation improvement
projects authorized under this bill.

Finally, the bill allows any projects
which have been authorized by Congress
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or are currently undergoing the author-
ization process to receive the benefit of
fast-track procedures set forth under
this law incorporating work that has al-
ready transpired under the project’s ap-
plication.

Mr. President, it is my belief that this
bill, if enacted, will provide the remedies
needed to make our ports acceptable for
competitive world trade, while providing
funding in a manner compatible to the
administration’s benefit-receiving/cost-
sharing concept.

I am joined in this effort by Mr. Her-
LIN, Mr. Forp, Mr. MATTINGLY, Mr. Hup-
DLESTON, Mr. ANpREWS, Mr. MURKOWSKI,
Mr. RanporLpH, Mr. Harry F. ByYRrp, JR.,
Mr. STEVENS, Mr. DENTON, Mr. PACK-
woop, Mr. SPECTER, and Mr. SASSER.

Mr. President, before I close, I cer-
tainly want to acknowledge the very able
assistance by a number of staff mem-
bers on the drafting of this bill and the
holding of the innumerable meetings
over the past year. Mr. Roger Sindelar,
formerly of my Senate office staff and
now of the Senate Energy Committee
staff, has acted as the manager on this
project. I would like to pay special rec-
ognition to the Corps of Engineers which
has assisted in the drafting of this bill.

Mr. President, I ask unanimous con-
sent to have the bill printed in the
RECORD.

There being no objection, the bill
was ordered to be printed in the REcorp,
as follows:

8. 1389

Be it enacted by the Senate and House
of Representatives of the United States of

America in Congress assembled,

TITLE I—SHORT TITLE: FIND'NGS AND
PURPOSES AND OBJECTIVES; DEFINI-
TIONS
Bec. 101. This Act may be cited as the “Na-

tional Port and Navigation Improvement Act

of 1981".

BEc. 102. The Congress finds and declares
that:

(a) Many of the nation’s deep draft com-
mercial ports of this nation serve vital and
essential national and public Interests of
this country in—

(1) providing for the safe and efficlent
conduct of defense transportation essential
to this country's natlonal defense and free
world security;

(2) providing for the continued conduct
of natlonal and International waterborne
trade, commerce, and transportation, of coal,
grain and other agricultural commodities,
manufactured goods for exports, iron ore and
other commodities necessary to the economic
stability and well-being of this country, our
balance of trade with other nations, and the
value of our currency; and

(3) mssisting In our national effort to
achleve energy self-sufficlency and promote
free world energy independence including ef-
forts to expedite the development, trans-
portation, and export of the abundant de-
posits of coal processed by this Nation.

(b) The operation, maintenance, and Im-
provement of deep-draft commercial ports
in the United States has traditionally been
fostered and promoted through a partner-
ship entered into between the federal gov-
ernment and the several states and ratified
in the United States constitution, through
which port development has been a jointly
undertaken, shared responsibility, with the
federal government improving and maintain-
ing the navigability of ports and waterways
and facllitating the safe and efiiclent move-
ment of commerce through the provision of
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alds to navigation and other port-related
services, and with the States, operating
through commercial ports, providing neces-
sary port facllities and shoreside improve-
ments to accommodate foreign and domestic
waterborne commerce.

(c) Recent technological improvements in
vessel construction and cargo handling, with
the objective of increasing productivity, effi-
clency, energy conservation and marine
transportation, have been reflected in the
substitution of larger, deeper draft vessels
with shorter turn-around times, in bulk,
break-bulk and container trade and the re-
quirement for dedicated shore faclilities,
thereby necessitating increased capital in-
vestment and operating expenditures by the
federal government and commerclal ports
for navigation improvements, expansion of
port facilities, and extenslon of necessary
port-related services.

(d) Many of the Natlon's deep-draft com-
mercial ports, because of the trend towards
larger, deeper draft vessels are serlously in-
adequate (including lack of adequate chan-
nel depth and dimension, and maintenance
thereof) to contlnue to serve vital and essen-
tial interests of this country as specified In
Section 102(a) of this Act.

(e) It is in the national Interest to assure
that the Nation’s deep-draft commercial
ports are and remain adequate to serve and
further the essential national Interests spe-
cified in this Section 102(a) of this Act by
enacting a process which expedites on r
priority basis the authorization, funding and
construction of federally-authorized naviga-
tion improvement and maintenance projects,

(f) Users or other beneficlaries of federal
navigation improvement projects done on
deep-draft commerclal ports should pay for
or share in the expenditures for such projects
through a uniform and flexible cost sharing
arrangement between the federal govern-
ment and commercial ports of the costs of
constructing & maintaining federally-au-
thorized navigation projects and providing
necessary port-related services.

Sec. 103. The purposes and objectives of
this Act are—

(a) to enact a process to congressionallv
authorize navigation improvements of the
Nation's deep-draft commercial ports on an
expedited and priority basis, In accordance
with the procedure s:t for'h In Bection 2
of the Act, at locations designated by the
Secretary of the Army, acting through the
Chief of Engineers, upon a determination by
the Chief of Engineers that:

(1) the affected deep-draft commercial
port serves vital and essentlal natlonal and
public interests of this Nation as specified in
Section 102 of this Act;

(2) such deep-draft commercial port is in-
adequate to continue to serve such national
interests without the undertaking of the
proposed navigation improvement;

(3) the natlonal interest would be served
by the undertaking of the proposed naviga-
tion improvement on an expedited and prior-
ity basls; and

(4) the navigation improvement is econ-
omically justified, engineeringly feasible.

(b) to provide a uniform procedure for
judiclal review of the navigation improve-
ments authorized by this Act, and of all ac-
tions taken pursuant to this Act (and all
matters pertaining thereto).

(c) to expedite and facilitate applications
for federal permits for construction and
operation of related marine cargo handling
facilities (and related access thereto) at the
Nation's deep-draft commerclal ports.

(d) to set forth the options and the extent
to which the users or other beneficiaries of
federal navigation improvements for water-
way transportation in United States deep-
draft commercial ports should pay for or
share in the expenditures for such improve-
ments and federal measures to insure such
payment.
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Sec. 104. As used in this Act, the term:

(a) “Deep-draft commercial port” means
any ocean or Great Lakes port, or harbor, in
the United States that is open to public
navigation, has a federally authorized chan-
nel at least 24 feet In depth at mean low
water, has assoclated access channels and
berthing areas, and is subject to operation
by a state port authority.

a State, a combination of states or political
subdivisions of states, with a federally-au-
thorized depth of 24 feet or greater, and as-
soclated access channels and berthing areas
other than those administered by the Saint
Lawrence Seaway Development Corporation.

(b) "Navigation Improvement Project”
shall include only deep-draft commercial
port activitles, channel dredging activitles
and the disposal, containment, storage,
handling, or other disposition of dredged
material assoclated with such activities
which are necessary to achieve the purposes
and benefits of such dredging activities and
policies and objectives of this Act.

(c) “Secretary” means the Secretary of the
Army.

(d) "“United States” and “State” include
the several states of the United States, the
District of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the
United States Virgin Islands, the Common-
wealth of Northern Marlanas, the Trust Ter-
ritory of the Paclific Islands, and any other
territory and possession over which the
United States exercises jurisdiction.

(e) “State Port Authority” means a state,
a political subdivision of a state, or an au-
thorlty established for the purpose of oper-
ating a deep draft commercial port, under an
interstate compact or under a law or ordi-
nance of, or a charter issued by, a state or
political subdivision thereof.

(f) “Vessel engaged In forelgn commerce”
means any vessel over one thousand gross
tons, documented under the laws of the
United States or of any forelgn nation, and
operated in the forelgn commerce of the
Unlted States.

(g) “Maintenance project” msans any re-
quired operatlon and maintenance under-
taken by, or contract to, the Secretary, or
with the approval of the Secretary, of a fed-
erally authorized channel In a deep draft
commercial port authorized by Congress to
accommodate public navigation, prior to the
date of enactment of this Act.

TITLE II—PR ORITY NAVIGATION
PROJECTS

Sec. 201. Deep Draft Commercial Ports
Maintenance .

(a) The Becretary of the Army, acting
through the Chief of Engineers, in further-
ance of the purposes of this Act, and taking
into conslderation, among other things, the
findings, conclusions, and recommendations
of the study directed by Section 158 of the
Development Act of 1876 (P.L. 94-587), shall
prepare, periodically revise and maintain,
and submit to Congress within one year from
the date of enactment of this Act, a deep
draft commercial port maintenance program.
The Malintenance program shall include a
schedule of required malntenance dredging
projects, Including access channels and
berthing areas malntained by non-federal
agencies, for deep draft commercial ports
authorized by Congress prior to, on, or after
the date of enactment of this act, for the
five year perlod following the submission of
the program to Congress for approval or re-
approval.

(b) In conjunction with the maintenance
programs required by the previous subsec-
tion, the BSecretary shall also prepare and
submit to Congress, In cooperation with the
Administrator of the Environmental Protec-
tion Agency, a programmatic environmental
impact statement including, among other
things:

(1) An analysis of the adequacy of U.B.
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deep draft commercial ports to accommodate

increasing import and export trade, particu-
larly in dry-bulk commodities including, but
not limited to, coal, grain, iron ore, phos-
phate, and other dry-bulk exports.

(2) The economle, soclal, and environ-
mental costs and benefits assoclated with
maintaining and improving, and from fail-
ing to adequately maintaln and improve,
deep draft commercial ports of the United
States to accommodate rapldly expanding
international trade.

(3) A cost-effective ranking of alterna-
tive means of dredge spoil disposal, taking
into consideration, among other things, the
findings and conclusions of the Dredged
Material Research Program authorized by
Section 123(1) of the Rivers and Harbors
Act of 1970 (P.L. 91-611) including, but not
limited to the following:

(1) upland disposal;

(i) confined disposal;

(1) wetland disposal, Including use of
environmentally acceptable mitigation meas-
ures and mechanisms for offsetting losses
through habitat development or restoration;

(iv) open water disposal, including clean
material capping, borrow pit disposal, split-
slde disposal, use of hyper saline basins,
submarine canyons, and selective placement;

(v) creation of offshore lslands;

(vl) deep ocean disposal.

(c) Not later than the one hundred-
elghtieth day after the date of enactment of
this Act, the Secretary shall enter into
memorandums of agreement (MOA) with the
Administrator of the Environmental Pro-
tection Agency, encompassing the discharge
of his duties under Section 404 of the Fed-
eral Water Pollution Control Act, as amended
(33 USC 1344) and Section 103 of the Marine
Protection, Research and Sanctuaries Act of
1972 (33 USC 1413) as they relate to the dis-
posal of dredged and fill material into the
navigable waters of the United States, in-
cluding the territorial sea, and In ocean
waters, at specified disposal sites by, or under
contract to, the Corps of Engincers incident
to the maintenance and improvement of
federally-authorized channels in deep draft
commercial ports of the United States au-
thorized by this Act, and with the Secretarles
of the Departments of Interlor and Com-
merce, in the exercise of thelr comment, re-
view, and recommending authority relating
to the environmental aspects of the mainte-
nance and improvement of federally-author-
ized channels in deep draft commercial ports
of the United States authorized by this Act,
conducted by, or under contract to the Corps
of Engineers, under Section 102 of the Na-
tional Environmental Policy Act of 1969 (42
USC 4332), the Fish and Wildlife Act of 1956
(70 Stat. 119; 16 USC 742(a)), the Fish and
Wildlife Coordination Act of 1958 (72 Stat.
563; 16 USC 661) and other relevant federal
laws. Those agreements shall be developed for
the primary purpose of assuring, to the maxi-
mum extent praciicable consistent with ex-
isting law, inter-agency coordination by the
agreeing parties In the discharge of their
respective statutory responsibilities in order
to facilitate the timely conduct by the Corps
of Engineers of required maintenance dredg-
ing of federally-authorized channels in deep
draft commercial ports within the schedule
required by subsection (a) of this section,
and with the expedited and priority consid-
eration of navigation improvement projects
authorized by section 202(a) of this Act.
These agreements shall contain, among other
things, fixed schedules for interagency re-
view and comment, and consideration of re-
quired maintenance dredging and naviga-
tion improvement projects, including neces-
sary approval of dredged spoll disposal sites,
and the imposition of fixed time limits for
interagency review, including time limita-
tions for maintenance dredzing in deep draft
commercial ports of ninety days, and for
federally-authorized channel improvement
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projects of 270 days, which may not be ex-
tended.

(d) Commencing with the sixtieth calen-
dar day following the receipt by Congress
of the maintenance program required by
subsection (a) and the final environmental
impact statement required by subsectlon
(b), unless the Congress disapproves of that
program and final environmental impact
statement by concurrent resolution within
that period of time, and except as herein
provided and subject to the requirement of
section (e), the discharge of dredged or fill
material as part of the maintenance of a
federally-authorized navigation project In
a deep draft commercial port, authorized
prior to, on, or after the date of enactment
of this Act, is not prohibited by or other-
wise subject to the requirements under sec-
tion 404 of the Federal Water Pollution
Control Act, as amended (33 USC 1344), or
a state program approved under that sec-
tion, or under section 301(a) or 402 of that
Act (except for efluent standards or prohi-
bitions under section 307), and under sec-
tion 103 of the Marine Protection, Research,
and Sanctuarles Act of 1972 (33 USC 1413), if
information of a clear and convincing char-
acter as to the effects of that discharge, in-
cluding consideration of the guidelines de-
veloped under section 4044 (b) of the Federal
‘Water Pollution Control Act and the gulde-
lines developed under section 103 of the
Marine Protection, Research and Sanctuaries
Act, Is included in an environmental im-
pact statement, or the modification of an
existing environmental impact statement
concerning a navigation improvement proj-
ect previously authorized by Congress, sub-
mitted to Congress In accordance with sub-
section 404(r) of the Federal Water Pollu-
tion Control Act, and before the commence-
ment or continuation of required mainte-
nance dredging in that port, unless previ-
ously authorized by the Secretary acting
under his section 404 or section 103 permit
authority. The Secretary is authorized for
a period of five years, subject to reapproval
by Congress in the form of a resolution of
approval by the Committee on Public Works
and Transportation of the House of Repre-
sentatives, or the Committee on Environ-
ment and Public Works in the United States,
to undertake required maintenance dredging
of federally-authorized channels, incorpo-
rating the approval of required malntenance
dredging of related access channels and
berthing areas undertaken by non-federal
agencies, in deep draft commercial ports of
the United States in accordance with exist-
Ing law and the provisions of this Act.

(e) The Secretary shall prepare, periodi-
cally revise and maintain, and submit to
Congress within thirty days of its completion
any modification of an existing environmen-
tal impact statement for a navigation im-
provement project in a deep draft commer-
clal port previously authorized by Congress,
incorporating required maintenance dredg-
ing of federally-authorized channels, access
channels and berthing areas maintained by
non-federal agencies, subject to those rea-
sonable conditions set forth in detail in the
proposed modification, as the secretary de-
termines to be necessary and economically
feasible to protect, and or minimize harm to
the environment, excent where the Secretary
determines that the incremental benefits are
clearly insufficient to justify the incremental
costs of Incorporating specific mitigating
conditions. Likewise, for any navigation im-
provement prolect in a deep draft commer-
clal port subsequently authorized by Con-
gress on, or after the date of enactment of
this Act, the Secretary shall prepare, periodi-
cally revise and maintain, and submit to
Congress within thirty days of its comple-
tlon a final environmental impact statement
in accordance with subsection 404(r) of the
Federal Water Pollution Control Act, con-
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taining that additional information and sub-
ject to those additional requirements set
forth in this subsection.

SEec. 202. Deep Draft Commercial Port Im-
provement.

(a) General authorization.

In furtherance of the purposes of this Act,
the Secretary of the Army, acting through
the Chief of Engineers, s authorized to un-
dertake navigation Improvements in any
deep draft commercial port in the United
States on an expedited and priority basls—

(1) which he determines to be engineer-
ingly feasible and meets the requirements
set forth under Section 103(a) of this Act,
subject to the approval of Congress under
subsection (d) and the imposition of a re-
quirement pursuant to subsection (a) (2) for
local cost-sharing in lleu of a requirement
for the determination of the economic justi-
fication of that project and

(2) those improvements are undertaken
pursuant to an agreement between the Sec-
retary and non-federal interests providing
for local cooperation for those improvements,
and between the Secretary and that commer-
cial port providing for local sharing of the
costs of improving and maintaining federal-
ly-authorized channels in that port in ac-
cordance with Title ITI of this Act.

(b) Before making such a determination,
the Secretary shall prepare, perlodically re-
vise and maintain, and submit to Congress
within two and one-half years of the receipt
by the Secretary of a sufficlently detailed
application by any deep draft commerclal
port regarding a proposed navigation im-
provement project, an adequate decision
document on an expedited priority basls
including (1) the requirement for the Dis-
trict Engineer for the District in which that
deep draft commercial port is located, to
prepare and submit to Congress within one
year of the date of recelpt of such a proposal
by the District Engineer, and without the
necessity for further administrative review,
a feasibility study and survey report, pursu-
ant to a resoluton requesting such a study
and report by either the Committee on
Public Works and Transportation of the
House of Representatives or the Committee
on Environment and Publlc Works of the
United States Senate. The Secretary 1s fur-
ther authorized to prepare such a study and
report subject to reimbursement for the
costs of preparation of the study and report,
by a deep draft commercial report without
requirement for further congressional au-
thorization or approvriation of funds for
that purposes; (2) the requirement for the
District Engineer to prepare an environ-
mental impact statement on any proposed
navigation improvement project in a deep
draft commercial port, to be completed
within eighteen months of the receipt by
the District Engineer of a sufficlently com-~
plete proposal for such a project by that port.
The Secretary shall submit a final environ-
mental impact statement to Congress within
thirty days of its completion and before the
actual discharge of any dredged or fill ma-
terial in connection with the construction
of such a pro'ect. That statement shall in-
clude, among other things: (1) an analysls
of the economiec, soclal, and environmental
costs and benefits associated with improving,
or falling to improve the navigability of that
port, in relation to exvanding export trade,
particularly in dry bulk commodities; (11)
a cost-effective ranking of alternative means
of dredge, spoil disposal avallable to that
port; and (iii) any reasonable mitigating
conditions set forth in adequate detall,
which the Secretary determines to be nec-
essary and economically feasible to protect,
or minimize harm to the environment ex-
cept where the Secretary determines that
the incremental benefits are clearly Insuffi-
clent to justify the incremental cost of in-
corporating those mitigating conditions and
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(lv) evidence of compliance with the
guidelines developed under section 404(b) (1)
of the Federal Water Pollution Control Act,
as amended (33 USC 1344(b) (1)) applica-
ble to the discharge of dredged or fill mate-
rial into the navigable waters of the United
Btates, including the territorial sea, and
sectlon 108 of the Marine Protection, Re-
search and Sanctuaries Act of 1972 (33 USC
1413), applicable to the discharge of
dredged and fill materials into ocean waters.

{(3) The preparation and submission to
Congress for approval, within eighteen
months of the date of submission of the
feasibility study and survey report for a
navigation improvement project previously
directed by Committee resolution, an ad-
vanced engineering and design plan and work
schedule for that project without require-
ment for the provision of an economic justi-
fication or for further administrative review
of the construction plan for schedule for that
project.

(c) In addition to those procedural re-
quirements regarding interagency review,
comment and consideration of the environ-
mental aspects of navigation improvement
projects in deep draft commercial ports au-
thorized under this Act set forth in subsec-
tion 101(c), the Secretary shall implement
such other procedural reforms in the nature
of expedited and priority review of naviga-
tion improvement projects as will accom-
plish the purposes of the Act, including but
not limited to: (1) the use of consolidated
federal environmental assessment and regu-
latory proceedings, including the conduct of
Joint public hearings with other federal agen-
cles under the Administrative Procedure Act
(80 Stat. 378; 5 USC 551), as required; and
(2) the preparation of joint federal and state
environmental impact assessments and co-
ordinated regulatory review of such projects
on a concurrent basis under relevant federal
and state law, with particular application to
dry bulk export facilities constructed on or
after the date of enactment of this Act and
assoclated with navigation improvement
projects authorized under this Act, located in
or immediately adjacent to the navigable
waters of the United States. The Corps of
Engineers s designated the lead federal
agency for purposes of such a joint environ-
mental assessment and coordinated regula-
tory review of those projects.

(d) The absence of a concurrent resolution
disapproval by the Congress within sixty days
following the receipt of a final environmental
impact statement, survey report and feasi-
bility study for a navigation improvement
project in a deep draft commerclal port au-
thorized under this Act, shall constitute a
conclusive finding and determination by the
Congress of: (1) the national interest for
purposes of the federal conslstency provi-
sions of the Coastal Zone Management Act
of 1972, as amended (B6 Stat. 1280; 16 USC
1451) and other related federal laws; (2) the
adeouacy of the final environmental impact,
which determination shall not be reviewable
in any court of the United States or of any
state, territory or possesslon of the United
States, or of the District of Columbia; and
(3) compliance with Section 404 of the Water
Pollution Control Act as amended (33 USC
1344) and section 103 of the Marine Protec-
tion, Research and Sanctuarles Act of 1972
(33 USC 1413).

(e} Any study concerning a deep draft
commerclal port navigation Iimprovement
project currently ongolng or completed upon
the enactment of this Act may utilize all of
the procedures to expedite the remaining
steps leading to authorization and Imple-
mentation as provided for in this Title. For
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Sec. 203. Deep Draft Commerclal Port
Shoreside Facility Permitting.

(a) The Secretary and the Chief of En-
gineers are directed to expedite and facili-
tate applications for federal permits for con-
struction and operation of marine cargo han-
dling facilitles (and access thereto) at the
Nation's deep draft commercial ports and to

expedite decisions on such permit applica-.

tions.

(b) The Secretary is authorized in expe-
diting shoreside facllity permits to imple-
ment the same procedures as set forth in
sections 201(c) and 202(c) of the Act.

SEc. 204. Judicial Review.

Environmental impact statements for proj-
ects authorized by this Act, findings and de-
terminations by Congress pursuant to Title
II of this Act, and actions to carry out such
projects shall not be subject to judiclal re-
view under any federal or state law except
that (a) claims alleging the invalidity of
this Act may be brought within sixty days
following enactment and (b) claims alleging
that an action to Implement a project au-
thorized under this Act would deny rights
under the Constitution of the United States,
or that an action is beyond the scope of
authority conferred by this Act, may be
brought within sixty days following the date
of that action.

A claim shall be barred unless a com-
plaint is filed within the time specified. Any
such complaint shall be filed in a United
States District Court, for a district where
the project or action complained of concern-
ing a project is located. The district court
shall have exclusive jurisdiction to determine
that proceeding in accordance with the pro-
cedures hereinafter provided, and no other
court of the United States, or of any State,
territory, or possession of the United States,
or of the District of Columbia, shall have
Jurisdiction over any such clalm, whether in
a proceeding instituted prior to, on, or after
the date of enactment of this Act. Any such
proceeding shall be assigned for hearing at
the earliest possible date, shall take prece-
dence over all other matters pending on the
docket of the district court at that time, and
shall be expedited in every way by that court.
The court shall not have jurisdiction to grant
any injunctive relief agalnst any project, or
Act complalned of concerning a project au-
thorized by this Act, except In conjunction
with a final judgment in a case involving a
claim filed pursuant to this Act. Any review
of a final judgment, decree or order of such
District Court may be had only upon direct
appeal to the Supreme Court of the Unlted
States.

TITLE III—PRIORITY NAVIGATION

PROJECT FINANCING

Sec. 301. Mandatory Local Cost Sharing
for Navigation Improvement Projects.

(a) In furtherance of the purposes of this
Act, the BSecretary of the Army, acting
through the Chief of Engineers, before con-
structing any navigation improvement proj-
ect authorized by Congress prior to, on, or
after the date of enactment of this Act, or
approving such a project in, or proposed by,
a deep draft commercial port of the United
States, shall undertake such a project, or
condition such approval, upon the agreement
in writing between the Secretary and that
port, or amendment of an existing agreement
between the Secretary and that port provid-
ing for the undertaking of such a project
subject to local cooperation, that the port
shall agree to pay no more than forty per
centum of the project construction cost in-
cluding interest during construction, within
the life of the project but in no event to
exceed fifty years after the date the project

these studies the authorization and 1

mentation procedures as provided for in this
Act shall utilize all of the work already com-
pleted for these studies at the date of the
enactment of this Act.

bex avallable for use, plus not more
than twenty-five per centum of the future
operating and maintenance cost of such a
project over the life of the project in accord-
ance with this title.
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(b) (1) The requirement in this Act for
non-federal relmbursement to the federal
government for federal construction or re-
habilitation expenditures by the Corps for
improvements of deep draft commercial port
navigation improvement projects applies to
any construction, rehabllitation or altera-
tlon project for which initial construction
funds are provided to the Corps after the
enactment of this law.

(2) The entire amount of the federal con-
struction or rehabilitation expenditures to
be reimbursed pursuant to the requirements
of this Act, Including interest during con-
struction, shall be reimbursed within the
life of the project but in no event to exceed
fifty years after the date the project be-
comes avallable for use, as determined by
the Chief of Engineers. The interest rate
used for purposes of computing interest dur-
ing construction and interest on the unpaid
balance of each construction advance shall
be determined by the Secretary of the Treas-
ury, taking into conslderation the average
market ylelds during the month preceding
the fiscal year in which each advance is made
on outstanding marketable obligations of the
United States with remaining perlods to
maturity comparable to the relmbursement
period of the project.

(3) This Act shall not be construed to
prohibit non-federal public bodies from se-
curing financing through means other than
provided for in this Act.

(e) The requirement in this Act for non-
federal reimbursement to the federal govern-
ment for federal operation and maintenance
expenditures extends only to federal expen-
ditures by the Corps for operation and main-
tenance of any construction, rehabilitation,
or alteration project for deep draft com-
mercial port navigation improvement proj-
ects for which initial construction funds are
provided to the Corps on or after the date of
enactment of this bill.

(d) Agreements with non-federal publiec
bodles to carry out obligations required by
this Act may relate the timing and extent of
such obligations to projects or to separable
units, features, or segments of such projects
as the Chief of Engineers determines to be
reasonable and otherwise within the require-
ments of this Act and the authorizations for
the improvements concerned. Such agree-
ments may reflect that they do not obligate
future State legislative appropriations for
their performance or payment when obligat-
ing future appropriations or other funds
would be Inconsistent with State constitu-
tional limitations.

(e) (1) Upon enactment of this bill, and
in accordance with the provisions of this
section and regulations promulgated by
the Secretary pursuant to this section, an
affected non-federal public body may provide
for the recovery of its reimbursement obliga-
tions pursuant to this Act (including its
administrative expenditures incurred there-
for) by the collection of fees for the use by
vessels Iin commercial waterway transporta-
tion in deep draft commercial ports of the
United States (or appropriate segments
thereof) whose federal operation, mainte-
nance, or improvement occasions the relm-
bursements required by the affected non-
federal public body.

(2) For purposes of this section:

(a) The term ‘‘commercial waterway
transportation” means any use of a vessel in
any deep draft channel or deep draft com-
mercial port as defined in this Act—

(1) in the business of transporting persons
or property for compensation or hire, or

(ii) in transporting property in the busi-
ness of the owner, lessee, or operator of the
vessel.

(b) Fees are not authorized for collection
for—

(1) vessels owned and operated by the
United States or any other nation or political
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subdivision thereof and not engaged In com-
merclal service; or

(11) wvessels used by a State or political
subdivision thereof In transporting persons
or property in the business of the State or
political subdivision.

(8) The Secretary, in consultation with
the Secretaries of State, Commerce, Trans-
portation, Treasury, Energy, and Agriculture,
the Attorney General of the United States,
and the Director of the Office of Management
and Budget, may promulgate, and may from
time to time revise, regulations and guide-
lines to govern the programs of non-federal
fee collection that may be undertaken pur-
suant to the authority of this section.

Bec. 302. Federal Contribution for Deep
Draft Commercial Port Navigation Improve-
ment Project.

This Act shall not be construed to prohibit
or otherwise interfere with any Department
of the Army or other federal authority to
operate, maintain, or Improve any deep draft
channel or deep draft commercial port of
the United States for purposes of Coast
Guard navigation requirements. Department
of Navy transportation requirements, or any
other national defense transportation re-
quirements. Moreover, this Act shall not
be construed to require any non-fed-
eral contribution for navigation costs
allocable to national defense transportation
requirements, or to vessels not engaged in
commerclal service. The Secretary, in con-
sultation with other concerned agencles,
shall establish cost allocation guidelines to
carry out this section that shall designate a
cost allocation of or for national defense and
non-commercial purposes of sixty per centum
for construction and seventy-five per centum
for operation and maintenance of deep draft
commercial port navigation improvement
projects which are begun on or after the date
of enactment of this bill, except where higher
cost allocations may be warranted on a port-
by-port basls. In cases where a natural dis-
aster may occur at a deep draft commercial
port which has undergone or was undergoing
& navigation improvement project non-fed-
eral public bodles will not be required to
contribute to the rehabilitation or mainte-
nance required because of sald disaster.

SEC. 303. No Federal Contribution for Deep
Draft Commerclal Port Navigation Improve-
ment Project.

Provided that an appropriate non-federal
public body agrees, without benefit of the
financing avallable under Title IIT of this
Act, to relmburse the federal government for
all of Its construction costs of a project on
an annual basls during construction and to
begin such reimbursements not later than
one year after construction s Initiated, the
Secretary, acting through the Chief of Engl-
neers, 1s authorized to study, design, con-
struct, and rehabllitate such deep draft com-
merclal port navigation Improvement project
of the United States as defined in section
104(a) of this Act, and to operate and main-
taln such channels and ports, at such depths
and dimensions and with such dredged mate-
rial disposal and other related facillities, as
the Secretary determines to be justmad to
insure the safe and efficient conduct of na-
tional defense and commercial waterwa
transportation. Such 1 A

mprovements may be
provided and maintained as a federal project
pursuant to laws and policies then in exist-
ence and without a requirement for any fur-
th;;c. congressional authorization,
Proj ”:04 Tax Treatment for Construction

Su aph (d) of
the Internal Revu:ue Cn?:chD; 1?985(:' }((r?l;:f
Ing to Interest on certain governmental ob-
ligations) 1s amended by insertine the words

deep draft commercial ports navigation im-
Provement projects” before the period.
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TITLE IV—MISCELLANEOUS
PROVISIONS

Sec. 401. Authorization of Appropriations.

There are authorired to be appropriated
to the Secretary of the Army such sums as
may be necessary to implement the purposes
of this Act, those sums to remain available
until expended without regard to fiscal year.
Pending the appropriation of those sums, the
Becretary of the Army, acting through the
Chief of Engineers, may transfer, upon ap-
proval of the Committee on Appropriations,
from existing Department of the Army (Corps
of Engineers) civil aporopriations, such

sums as may be necessary for the immediate

prosecution of feasibility studies and survey

reports, environmental impact statements,

and advanced engineering design, and other

necessary studles, for navigation improve-

ment projects authorized under this Act.
Sec. 402,

If any provision of this Act, or the appli-
catlon of any provision of this Act to any
person or circumstance, is held invalid, the
application of such provision to other per-
sons or circumstances, and the remalnder of
this Act. shall not be affected thereby.

BEc. 403,

This Act shall not be construed as limiting
the authority or function of any officer or
agency of the United States under any other
law or regulation which is not Inconsistent
with of in confliect with this Act. All laws,
regulations, executive orders, or other au-
thorities are hereby repealed to the extent
inconsistent with or in confilet with the pro-
visions of this Act.

BEC. 404.

Monles pald to the Secretary, pursuant to
this Act, shall be deposited in the general
fund of the Treasury. The Secretary shall re-
port to the Congress on or before September
30, 1882, and annually before the start of
each fiscal year thereafter, on the actual
and anticipated recelpts of the United States
pursuant to this Act and the condition and
operation of the cost recovery program re-
quired by this Act.

Mr. HEFLIN. Mr. President, I rise to
join the distinguished Senator from Vir-
ginia in cosponsoring S. 1389. He has
done yoeman’s work in drafting this
measure and should be congratulated on
this as well as his initial work on The
Ports and Navigational Improvement
Act of 1980 which I also cosponsored.
It is important that we realize the im-
portance of ports in this country in re-
lation to the Nation's overall economy
and defense. The importance of ports
is nothing new. From the founding of
this country, ports were an essential
building block of local, State, and re-
gional economic development. They have
been used by farmers. manufacturers,
and others throughout the years to make
America the leading trade nation in the
world.

Overall it has been stated that one
out of every seven jobs in U.S. manu-
facturing depends upon our export per-
formance and that performance is de-
pendent on the ability of U.S. seaports
to handle their volume of U.S. foreign
trade. This industry provides employ-
ment for 1,246,800 persons. In addition,
the Commerce Department estimates
that the present volume of U.S. import
and export tonnage will double over the
next 20 years to over 600 million tons
annually.

The imvortance of our exports to the
United States economically speaks for
itself. Within this context two primary
areas are coal and agricultural exports.
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As we well know, coal is the energy
source of the future. We can and, in
fact, ought to supply a substantially large
portion of the world's energy needs, It
is predicted by the International Energy
Agency that the United States will have
to export 100 million tons of coal by
1990 and 3060 million tons by the year
2000 to meet the world energy needs.
While the United States exports approxi-
mately 70 million tons of coal this year,
statistics show that we could produce at
least another 100 million tons of coal
per year if we had the capability to ship
it.

American agriculture also plays a vital
role in the foreign commerce of the
United States. Figures released by the
U.S. Department of Agriculture reveal
that the United States exported $32 bil-
lion worth of farm products during the
fiscal year 1979. U.S. agriculture imports
for the same period totaled $16.2 billion,
leaving a net gain of $15.8 billion to the
United States balance of trade. Again,
this is an area that will do nothing but
increase.

I might add that these areas are not
only important to the United States, but
they are particularly important to the
State of Alabama. Alabama has tremen-
dous agriculture resources and nearly
one-tenth of the coal in the United States
is located here. Four of Alabama's major
coal fields are located in the Tenn-Tom
region and the life expectancy of Ala-
bama’s coal reserves is approximately
1,000 years. Needless to say, the State of
Alabama will play a vital role in domestic
coal and agriculture markets for many
years to come.

Ports also play a vital role in our Na-
tion’s defense. In time of war the United
States and its allied forces overseas with-
out necessary port facilities would be iso-
lated without supplies and reinforce-
ments. Those of us who participated in
World War II realize this importance.
It is just as true today as it was then.

There is another more subtle area that
affects our national defense. Our nation-
al security is only as strong as our energy
security. Further, America’s national
security is dependent upon the collective
energy security of our allies. Japan and
NATO are as vulnerable as we are.

To the extent we are able to provide
our allies with a reasonable reliable
source of coal, they will become less
vulnerable to economic and military
blackmail by foreign energy suppliers.
We must recognize that no greater threat
to peace exists than the danger that is
born of energy instability.

Now that we have established the im-
portance of ports, the question arises as
to whose responsibility it is to continue
upgrading port facilities. Traditionally,
this function has revolved around a part-
nership of Federal, State and local gov-
ernment, and private initiative. This
partnership which was forged at the
founding of this country has been one
of long standing; yet, it has problems.

The U.S. seaports are in the midst of
an extensive and expensive technological
change. In this regard, the current up-
grading and modernization of U.8. port
facilities have severely taxed industry’s
financial resources, making them less
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economically viable at a time when, as
indicated, the Nation’s overseas trade is
expected to increase tremendously.

Ports are doing their part. They have
made investments which have amounted
to $2 billion in the past decade. Yet, over
the next 10 years there is an investment
of at least $10 billion which will have to
be made and that is probably on the con-
servative side.

We must realize that American sea-
ports are a source of considerable direct
benefit to the Federal Government it-
self. In addition to the indirect revenue
arising from port economic activity, the
Federal Government in fiscal year 1978
collected $5.6 billion in customs duties
and $12 million in vessel fees at U.S.
ports. In contrast, expenditures by the
Corps of Engineers for 1978 for operation
and maintenance and construction of
navigation projects came to only $410.4
million. In short, Federal port expendi-
tures are but a fraction of U.S. revenue
intake from port activities,

Compounding the problem is that
higher costs, when passed along to the
shippers, make American exports more
costly in relation to those of other na-
tions, thus weakening the overall ability
of the United States to compete in world
markets. We must be careful not to have
such a severe deterioration in the port
industry that the only way out would be
a massive infusion of Federal funds.
Such an outcome is clearly undesirable
and we should all work together to pre-
vent this from happening.

Because of the problems outlined
earlier I join Senators JomnstoN and
WARNER in cosponsoring the Ports and
Navigation Act of 1980, which was in-
troduced in the last session of Congress.
Our primary purpose in introducing the
legislation was to generate discussion
and comment in an attempt to get all
parties concerned, as well as the ad-
ministration and Congress to focus on
this problem. We feel our desired pur-
pose has been achieved. After reviewing
the recommendations from private,
publie, congressional, and administration
sources the legislation has been redrafted
and is being introduced today.

This legislation will allow any of our
Nation’s deep-draft commercial ports to
avail themselves of its provisions regard-
less of the type of cargo which is ex-
ported or imported from its facilities.
This legislation is termed “The National
Port and Navigation Improvement Act
of 1981” and will provide the following:

First, funding mechanism for naviga-
tion improvement projects:

Second, favorable tax treatment for
moneys expended by non-Federal sources
for navigation improvement projects;

Third, expedited review of deep-draft
commercial ports maintenance program:

Fourth, expedited process for naviga-
tion improvement projects:

Fifth, expedited environmental review
of such projects;

Sixth. expedited congressional review
of such projects:

Seventh. expedited judicial review of
claims filed against such proiects:

Eighth, automatic authorization for

projects which receive no Federal con-
tribution; e g
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Ninth, expedited process for shoreside
facility permitting, and

Tenth, advance moneys for feasibility
studies, survey reports, environmental
impact statements for advanced engi-
neering design for such authorized proj-
ects while awaiting the congressional
appropriations process.

While I am in support of the overall
concept of this legislation and feel that
we must move expeditiously, there is one
aspect that has troubled me from the
beginning which I still feel requires a lot
of study. That is the funding problem.

This legislation calls for a cost sharing
between Federal and non-Federal par-
ties. It calls for at least 60 percent
Federal funding for the construction of
such projects and 75 percent Federal
funding for operation and maintenance.
We must study this aspect of the bill
very carefully. We cannot penalize ports
and make them noncompetitive both na-
tionally and internationally through fees
that would be collected. There are a
number of questions that should be stud-
ied in this regard: whether or not all
ports should share equally in the cost;
whether these fees should be levied on
all import and export tonnage with pro-
visions to cover exports and imports
shipped by Canadian and Mexican ports;
whether or not the U.S. Customs, rather
than the port organization should collect
these moneys; and who should determine
the assessment and cost-sharing fees?
These and other areas concerning the
funding should be carefully weighed and
studied before legislation is passed.

As I have stated earlier ports are es-
sential to the future competitiveness of
this country and world market. This is
the time for the public and private sector
to work together for the common good of
all America. Time is of the essence. The
lead time in developing ports can be as
much as 24 years. I firmly believe that
working together we can devise a work-
able solution to this problem and pass
legislation by both a short- and long-
range plan for our Nation’s ports.

Itherefore, urge my colleagues to study
this matter carefully, provide the neces-
sary input and move as expeditiously and
carefully as possible to insure the revival
of our ports in such a way that we will
maintain a competitive edge in the in-
ternational markets.

Again I congratulate the distinguished
Senator from Virginia for his work and
vision in this area.

® Mr. HUDDLESTON. Mr. President,
it is a distinct pleasure for me to join the
distinguished Senator from Virginia in
cosponsoring the Ports and Navigational
Improvements Act of 1981. I believe that
the Senator has done an outstanding job
in assimilating into this bill the best of
the many approaches which have been
put forward to deal with a critical flaw
in our Nation's transportation network.
This flaw, the poor condition and lack of
capacity in our Nation’s ports, must be
addressed soon. If not, one of the poten-
tially most significant export markets,
our Nation’s domestic coal production,
will be forced to radically reduce its ex-
pectations in a day when we are seeking
in every way possible to promote the
market for this valuable commodity. We
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simply cannot allow the bottlenecks in
our transportation network to cont'nue.

Having attempted to secure Federal
assistance for the national problem of
highway system inadequacy in carrying
increasing amounts of domestic coal pro-
duction, I can attest to the fact that
securing favorable action on this legis-
lation we present today will be a formi-
dable task. However, as with the highway
system this is a task that must be under-
taken. The backup of coal cars in our
port facilities graphically states the
problem that we have today. Yet, the
larger problem of no foreign markets
for our coal because we cannot guaran-
tee prompt and reliable delivery will be
shown not in illustrative photographs
but rather on the minus side of our bal-
ance of trade statements.

A clear example of what the extent
of the problem could be lies in the cur-
rent ongoing negotiation between Ken-
tucky interests and the Italian Govern-
ment for rather substantial amounts of
Kentucky coal. It is my understanding
the Italians have often stated that as-
sured transportation is a vital factor in
the successful conclusion of an agree-
ment. Hopefully, our present transpor-
tation system is adequate to satisfy. the
needs of the Italians. I believe it is. How-
ever, in order for the projected coal ex-
port demands of future customers to be
met, significant expansion of U.S. port
capacity must take place.

The details of the process provided in
the Ports and Navigational Improve-
ments Act of 1981 have been clearly pre-
sented by the distinguished Senator from
Virginia. I think it is important to note
that this bill, in providing funding for
navigational improvement projects, does
not obviate any current environmental,
congressional, judicial, or other review
requirements. As the bill stresses, these
reviews would merely be speeded up in
order that port projects may be com-
pleted as rapidly as possible. Also, it
should be understood that we are not
talking about the Federal Government
being the sole provider of construction
and maintenance funds. Non-Federal
parties are required to contribute to an
extent which guarantees that the Fed-
eral Treasury will not be tapped to an
unacceptable degree.

As T have stated time and time again
with respect to inadequacy of the high-
ways that carry our coal, what we have
here is not a problem limited to the
specific areas where the highways or in
this case the ports are located. Rather,
because our Nation’s coal supply provides
the entire country with untold benefits,
the lack of port capacity is indeed a
problem which the Federal Government
has a very proper role in addressing.

I urge my colleagues to join with Sen-
ator WarNER, the other cosponsors, and
me in taking prompt action on this most
important legislation.®

@ Mr. SASSER. Mr. President, I am
pleased to jo'n as an original cosponsor
of S. 1389, a bill to expand U.S. port
capacitv so as to meet proiected coal
export demand. The bill addresses some
of the most important problems which
are currently limiting our coal export
capacity.
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Coal is America’s most abundant
energy resource. Moreover, America has
more mineable coal reserves than any
country in the world, with roughly one-
third of the world’s reserves lying be-
neath its soil. If studies are correct, and
coal does become the world's growth
fuel, the United States, with the largest
known reserves, could become the world’s
prime exporter—the Saudi Arabia of
coal.

In fact, we could probably be export-
ing more than 80 million tons of coal
to overseas destinations this year if we
had sufficient coal port capacity in the
United States. I believe that the clear
intentions of representatives of many
foreign countries to use greater quanti-
ties of coal indicates to Congress that
we must give legislative priority to ex-
pediting coal port improvements. With-
out these improvements, we will lose
several million tons in overseas sales be-
cause our current transportation system
cannot move coal out of the country ef-
ficiently enough. Current port congestion
is turning away much of the future
market.

This is not an easy task, though, Mr.
President. There are many controversial
issues which Congress must address, one
of these being the issue of “user fees.”
I feel that such fees would be inconsist-
ent with the purpose of the bill, that
being to facilitate and encourage in-
creased exportation of coal, and I hope
that my colleagues in the Senate will
join me in an effort to see that no fees
are implemented which will afford un-
reasonable treatment to those who use
our Nation's ports.

Worldwide, coal’s future is bright, but
there are important questions which
Congress must address. In particular,
the future demand for coal depends on
our capability to address environmental
concerns, the rate of growth in elec-
tricity demand and nuclear power ca-
pacity and, of course, the rate at which
the coal transportation system can be
improved.

Mr. President, coal is truly our most
abundant energy resource. Government
reports estimate that we have some 1.7
trillion tons of coal reserves with about
one-fourth of this, or 435 billion tons, in
the proven reserve category. Even with
sharply expanded demand, we have re-
serves to last for hundreds of years.

Thus, although demand for coal in
the United States increased sharply in
1979 and 1980, the U.S. coal-producing
industry still has substantial excess pro-
ductive capacity. Right now, we could
be producing an additional 100 million
tons of coal per year. In short, the
United States has the ability to supply
sharply expanded demands for coal, for
both our domestic and export markets.

It does us little good, though, to pro-
duce all this coal, especially for a grow-
ing export market, unless it can be
moved efficiently and quickly. The de-
mand for our coal by foreign nations
continues to rise, and by making the
necessary improvements in our port sys-
tems, we can be guaranteed a large and
growing share of the coal export market,

I am encouraged by the growing in-
terest in Congress on this subject. I
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trust that the Environment and Public
Works Committee will move expedi-
tiously to consider S. 1389 and the other
related coal ports bills that have been
referred to the committee. It is time that
the Congress stands foursquare behind
sensible efforts to improve our coal ex-
port capacity.e®
COMMERCIAL PORTS

Mr. FORD. I am pleased to join with
my distinguished colleague from Virginia,
Senator WarRNER, and others in intro-
ducing this legislation to improve this
country's deep-draft commercial port
capability.

While this bill will benefit all of the
Nation's deep-draft commercial ports,
regardless of the type of cargo which is
handled through its facilities, there is a
critical need for eliminating the many
obstacles and delays which have hindered
much needed improvements to facilitate
the increased demand for coal exports.

Last year, the Senate Energy and Nat-
ural Resources Committee conducted 3
days of extensive hearings at my request
on the growing importance of coal in
international trade.

The hearings focused on both the
short- and long-term problems that must
be resolved for the United States to ac-
commodate any significant expansion in
international coal trade. There is no
guestion that this country has the coal
to sell—but the ability to ship the coal to
other continents in a timely, economical
manner is where many uncertainties
exist.

This constraint, if left unaddressed,
could well prove to be the one factor
which prevents a substantial increase in
U.S. coal exports.

The legislation which we are introduc-
ing today would go a long way toward
making it easier for deep-draft commer-
cial ports to plan, finance, and complete
much needed expansion and other im-
provements in a timely, orderly way.

All this would be accomplished with-
out circumventing, thwarting or frus-
trating any current environmental, con-
gressional, judicial, or other review re-
quirements. It would merely provide for
accelerated timetables so that the needed
work could be finished in the shortest
available time.

Let me just say, Mr. President, that as
other countries turn more and more to
coal as an alternative to Middle East oil,
this country has the potential to contrib-
ute the greatest percentage to interna-
tional exchange. By the year 2000, some
expect that the United States will be
producing and exporting between 137.8
and 220.5 million short tons of coal.

To move the projected tonnages, both
exporting and importing nations will be
required to upgrade ports to accommo-
date the much larger vessels that can
carry significantly larger loads.

If these port improvements are not
forthcoming, the United States can ex-
pect to lose much of the potential coal
export market to nations such as Aus-
tralia, Poland, South Africa, and the
People’s Republic of China.

Other coal-exporting nations are not
waiting to put their house in order. One
such example is South Africa’s Richards
Bay facility which is already much more

June 18, 1981

advanced than any of this country’s
ports in its ability to handle large car-
riers.

S0, Mr. President, I say that this legis-
lation we are introducing today is vitally
important, not for just coal, agricultural,
and manufacturing, but all industries
that are part of our international trade
picture.

I hope that other Senators will take a
close look at this legislation and recog-
nize with us the need for prompt and
favorable consideration of it.
® Mr. DENTON. Mr. President, the Ports
and Navigation Improvement Act of
1981, would authorize channel-dredging
to accommodate very large coal and
grain vessels at several U.S. ports, includ-
ing one from my own State of Alabama,
the Port of Mobile. Mobile is now the
ninth busiest seaport in the Nation. It is
expected to play an even greater role
after the Tenn-tom is completed.

The United States has reached a point
in its history where major decisions, re-
garding the future of the country as a
viable economic nation and dependable
trading partner, must be made. If we
are to take advantage of the current in-
terest and future potential indicated by
other nations in purchasing coal and
grain from the United States, we must
immediately formulate some hard and
fast rules for development of our ports
to fully capitalize on our future oppor-
tunities.

Expanding world coal and grain mar-
kets offer great opportunity to the United
States. Exporting serves U.S. foreign pol-
icy goals by helping our allies reduce
their dependence on OPEC energy sup-
plies. It could mean substantial contribu-
tions to our international trade balance
of payments as much as $16 billion by
the year 2000. It would mean thousands
of new jobs in the coal fields and sup-
porting industries. Trade would increase
national income and assist in greater tax
revenues.

When foreign governments contract to
buy U.S. coal and grain they analyze our
ability to deliver the product, including
such factors as labor dependability, our
rail and water systems to transport, and
our port handling capabilities.

The one restriction which comes to the
forefront in most discussion is our Na-
tion’s bulk handling facilities, particu-
larly at existing deep water ports.

We must help our Nation’s foreign
trade by insisting that American ports
be dredged to 55 feet to handle super-
colliers and grain carriers so that the
United States can remain competitive in
the world trade market.

A glance at any schedule of the U.S.
merchant marine vessels will reveal a
decrease in the number of ships from the
previous year but an increase in the
deadweight tonnage.

The administration and the 97th Con-
gress must take prompt action to remedy
our Nation’s ports inadequacies to meet
the projected world export shipping
needs and demands. We can begin by
passing intact, the Navigational Port
and Navigation Improvement Act of
1981.

This new bill would call for at least
60 percent Federal funding for the con-
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struction of such projects and 75 per-
cent funding for operations and mainte-
nance. Existing deep-draft commercial
port depths would be grandfathered and
would not be subject to operation and
maintenance contribution.

The Navigational Port and Navigation
Improvement Act of 1981 would remedy
deficiencies affecting our Nation’s ports
in eight areas.

First, it would assist funding for navi-
gation improvement projects.

Second, it would offer favorable tax
treatment for money expended by non-
Federal sources for navigation improve-
ment.

Third, it would encourage an expedited
review of deep-draft commercial ports
maintenance programs.

Fourth, it would expedite the process
for navigation improvements.

Fifth, it would expedite the environ-
mental review of projects.

Sixth, it would expedite the judicial
review of claims against such projects.

Finally, it gives automatic authoriza-
tion for projects which receive no federal
contribution.

It is an honor for me to be a co-
sponsor of Senator Warners’ bill, Naviga-
tional Port and Navigation Improvement
Act of 1981. I am deeply committed to
the improvement of our ports and water-
ways and hope that the administration
and this congress will pass this legisla-
tion, realizing that the improvement of
our ports is an investment that will as-
sure America’s future in the world trad-
ing community and national security
interests.@

DEPARTMENT OF STATE AUTHORI-
ZATIONS, 1982 AND 1983

The PRESIDING OFFICER (Mr.
SpecTER) . Under the previous order, the
Senate will now resume consideration of
S. 1193, which the clerk will state by
title.

The legislative clerk read as follows:

A bill (S. 1193) to authorize appropriations
for fiscal years 1982 and 1983 for the Depart-
ment of State, the International Communi-
cations Agency, and the Board for Interna-
tional Broadcasting, and for other purposes.

The Senate resumed the consideration
of the bill which had been reported from
the Committee on Foreign Relations with
amendments as follows:

5.1193

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled,

TITLE I—DEPARTMENT OF STATE
SHORT TITLE

Sec. 101. This title may be cited as the
“Department of State Authorization Act,
Fiscal Years 1982 and 1983".

AUTHORIZATIONS OF APPROPRIATIONS

Sec. 102. (a) There are authorized to be
appropriated for the Department of State to
carry out the authorities, functions, duties,
and responsibilities In the conduct of the
foreign affairs of the United States and for
other purposes authorized by law, the fol-
lowing amounts:

(1) For "Administration of Foreign Af-
fairs”, $1,318,754,000 for the fiscal year 1982
and $1,248,059,000 for the fiscal year 1983.

(2) For “International Organizations and
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Conferences”, $523,806,000 for the fiscal year
1982 and $514,436,000 for the fiscal year 1983.

(8) For “International Commissions”, $22,~
508,000 for the fiscal year 1982 and $22,432,000
for the fiscal year 1983.

(4) For “Migration and Refugee Assist-
ance”, $560,850,000 for the fiscal year 1982
and $467,750,000 for the fiscal year 1983, of
which not less than $18,750,000 shall be made
avallable only for the resettlement of Soviet
and Eastern European refugees in Israel.

(b) Of the amounts authorized to be ap-
propriated by section 102(a) (1) of this Act
for the fiscal years 1982 and 1983, $2,085,000
shall be available for each such fiscal year
only for expenses to operate and maintain
consular posts at Turin, Italy; Salzburg, Aus-
tria; Goteborg, Sweden; Bremen, Germany,
Nice, France; Mandalay, Burma; and Bris-
bane, Australia.

(c) Of the amounts authorized to be
appropriated by section 102(a)(2) of this
Act, $45,800,000 shall be avallable in fiscal
year 1982 and $45,800,000 shall be avallable
in fiscal year 1983 only for the Organization
of American States for the payment of 1982
and 1983 assessed United States contribu-
tions and to relmburse the Organization of
American States for payments under the tax
equalization program to employees who are
United States citlzens.

(d) Of the amounts authorized to be
appropriated by section 102(a)(4) of thls
Act, $1,500,000 shall be available In fiscal
year 1982 and $1,500,000 shall be available
in fiscal year 1983 only for the International
Committee of the Red Cross to support the
actlvities of the protection and assistance
program for “political” detainees.

PALESTINIAN RIGHTS UNITS

Sec. 103. Funds appropriated under para-
graph (2) of section 102 of this Act may
not be used for payment by the TUnited
States, as its contrlbution toward the as-
sessed budget of the United Nations for
any year, of any amount which would cause
the total amount pald by the United States
as 1ts assessed contribution for that year
to exceed the amount assessed as the United
States contribution for that year less—

(1) 25 percent of the amount budgeted
for that year for the Committee on the
Exercise for the Inallenable Rights of the
Palestinian People or any similar successor
entity), and

(2) 25 percent of the amount budgeted for
that year for the Speclal Unit on Palestinian
Rights (or any slmilar successor entity).

EX GRATIA PAYMENT

Sec. 104. Of the amount appropriated for
the fiscal year 1982 under paragraph (1) of
section 102 of this Act, $81,000 shall be
avallable for payment ex gratia to the Gov-
ernment of Yugoslavia as an expression of
concern by the United States Government
for the Injuries sustained by a Yugoslavia
national as a result of an attack on him
in New York City.

BILATERAL SCIENCE AND TECHNOLOGY AGREE-
MENTS

Bec. 105. In addition to the amounts
authorized to be appropriated by sectlion 102
of this Act, there are authorized to be
appropriated to the Secretary of State
$3,700,000 for the fiscal year 1982 and #$3.-
700,000 for the fiscal year 1983 for payment
of the United States share of expenses of the
science and technology agreements between
the United States and Yugoslavia and be-
tween the United States and Poland.

PASSPORT FEES AND DURATION

SEc. 106. (a) The first sentence of section
1 under the headings *“FEES FOR PASSPORTS AND
visas” of the Act of June 4, 1920 (22 US.C.
214), 1s amended to read as follows: “There
shall be collected and pald into the Treasury
of the United States a fee, prescribed by
the Secretary of State by regulation, for each
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passport issued and a fee, prescribed by the
Secretary of State by regulation, for execut-
ing each application for a passport.”.

(b) (1) Sectlon 2 of the Act entitled “An
Act to regulate the issue and validity of pass-
ports, and for other purposes”, approved
July 3, 1926 (22 U.S.C. 217a), 1s amended to
read as follows:

“SEc. 2. A passport shall be valld for a
period of ten years from the date of issue, ex-
cept that the Secretary of State may Umit
the validity of a passport to a period of less
than ten years in an individual case or on a
general basis pursuant to regulation.”.

(2) The amendment made by this sub-
section applies with respect to passports is-
sued after the date of enactment of this
Act.

INTERNATIONAL INSTITUTE FOR THE UNIFICA-
TION OF PRIVATE LAW AND THE HAGUE CON-
FERENCE ON FPRIVATE INTERNATIONAL LAW

Sec. 107. Section 2 of the joint resolution
entitled “Joint Resolution to provide for
participation by the Government of the
United States in the Hague Conference on
Private International Law and the Interna-
tional (Rome) Institute for the Unification
of Private Law, and authorizing appropria-
tions therefor”, approved December 30, 1963
(22 US.C. 269g-1), is amended by striking
out ", except that"” and all that follows
through “that year".

PAN AMERICAN RAILWAY CONGRESS

Sec. 108. Section 2(a) of the joint resolu-
tion entitled “Jolnt Resolution providing for
particlpation by the Government of the
United States in the Pan American Rallway
Congress, and authorizing an appropriation
therefor”, approved June 28, 1948 (22 US.C.
280k), is amended by striking out “Not more
than $15,000 annually” and Inserting in lleu
thereof “Such sums as may be necessary”.

PAN AMERICAN INSTITUTE OF GEOGRAPHY AND
HISTORY

Sec. 109. Paragraph (1) of the first sec-
tion of Public Resolution 42, Seventy-fourth
Congress, approved August 2, 1935 (22 U.S.C.
273), is amended by striking out *, not to
exceed $200,000 annually,”.

INTERNATIONAL ORGANIZATIONS IN VIENNA

Sec. 110. Amend section 2 of the United
Nations Participation Act of 1945, as
amended (22 U.S.C. 287e) by adding at the
end thereof the following new subsection:

“{(h) The President, by and with the ad-
vice and consent of the Senate shall appoint
a representative of the United States to the
Vienna office of the United Nations with ap-
propriate rank and status who shall serve
at the pleasure of the President and sub-
ject to the direction of the Secretary of
Btate. Such person shall, at the direction
of the Secretary of State, represent the
United States at the Vienna office of the
United Nations, and perform such other
functions there in connection with the par-
ticipation of the United States in Interna-
tional organizations as the Secretary of
State from time to time may direct.”.

LIVING QUARTERS FOR THE STAFF OF THE UNITED
STATES REPRESENTATIVE OF THE TUNITED
NATIONS
Sec. 111. Section 8 of the United Nations

Participation Act of 1945, as amended (22

U.8.C. 287e), s amended:

(1) by striking “the representative of the
United Sta‘*es to the United Nations re-
ferred to in paragraph (a) of Section 2
hersof” and inserting in lieu thereof “the
representatives provided for in Section 2
hereof and of their appropriate staffs”, and

(2) by adding at the end thereof the fol-
lowing: “Any payments made by the United
States Government personnel for occupancy
by them of such leased or rented premises
shall be credited to the appropriation, fund,
or account utilized by the Secretary for
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such lease or rental, or the appropriation,
fund, or account currently available for
such purposes.”

SELECTIVE NONIMMIGRANT VISA WAIVER

Bec. 112 (a) Section 212(d) of the Im-
migration and Nationality Act (8 U.S.C.
1182(d)) 1s amended by adding at the end
thereof the following new paragraphs:

“(9)(A) The requirement of paragraph
26(B) of subsection (a) may be walved by
the Attorney General and the Secretary of
State, acting jointly, in the case of an allen
who—

“(1) 1s applying for admission as a non-
immigrant visitor for business or pleasure
for a period not exceeding ninety days;

“(11) is & national of a country which ex-
tends, or is prepared to extend, reciprocal
privileges to citizens and nationals of the
United States; and

*“(111) has been determined not to repre-
sent & threat to the welfare, safety, or
security of the United States.

“(B) (1) For the period beginning on the
effective date of this paragraph and ending
on the last day of the first fiscal year which
begins after the effective date of this para-
graph, & country shall be considered to be
within the purview of subparagraph (A) (i)
of this paragraph if, in the last fiscal year
preceding the effective date of this para-
graph such country had a nonimmigrant
visa refusal rate, as determined by the Sec-
retary of State in such manner as he shall by
regulations prescribe, of less than 2 percent.

“(11) For each fiscal year following the pe-
rlod specified in subparagraph (B)(1), &
country considered to be within the purview
of subparagraph (A) (11) during such period
shall not be considered to remain within the
purview of subparagraph (A) (11) unless, in
the fiscal year immediately preceding such
fiscal year, it had a rate of exclusion and
withdrawal of application for admission and
rate of violation of nonimmigrant status, as
determined in both cases by the Attorney
General in such manner as he shall by regu-
lations prescribe, which did not exceed 1
percent. Determinations required by this
subparagraph shall be made as soon as prac-
ticable after the end of each fiscal year.

“(111) If, in any fiscal year following the
period specified in subparagraph (B)(1), a
country not previously considered within
the purview of subparagraph (A)(i1) shall
have a nonimmigrant visa refusal rate, as
determined in the manner provided for in
subparagraph (B) (1), of less than 2 percent,
such country shall be consldered to be with-
in the purview of subparagraph (A) (i1) for
the next followlng fiscal year and shall
thereafter be treated in the manner specified
in subparagraph (B) (i1).

“(C) Notwithstanding the provisions of
subparagraph (A) and (B) of this paragraph,
no allen shall be admitted without a visa
pursuant to this paragraph if he has previ-
ously been so admitted and falled to comply
with the conditions of his previous admis-
slon.”.

(b) Bectlon 214(a) of the Immigration
and Nationality Act (8 U.S.C. 1184(a)) is
amended by changing the period at the end
thereof to a colon and by adding thereto the
following: Provided, That no allen admitted
to the United States without a visa pursuant
to section 212(d) (9) shall be authorized to
remsain in the United States as a temporary
visitor for business or pleasure for a perlod
exceeding ninety days from the date of his
admission.”.

(c) Bection 245(c) of the Immigration and
Nationality Act (8 U.S.C. 1255(c) ) 1s amend-
ed to read as follows:

“{c) The provislons of this section shall
not be applicable to (1) an allen crewman;
(2) an allen (other than an immediate rela-
tive as defined in sectlon 210(b)) who here-
after continues in or accepts unsuthorized
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employment prior to filing an application
for adjustment of status; (3) an alien ad-
mitted in transit without visa under sec-
tion 212(d) (4) (C); or (4) an allen admitted
as a temporary visitor for business or pleas-
ure without a visa under section 212(d) (9).".

(d) Section 248 of the Immigration and
Nationality Act (8 U.S.C. 1258) is amended
by inserting after the word ‘‘except” the
following: “an alien admitted as a temporary
visitor for business or pleasure under sec-
tion 212(d) (9),".

BUYING POWER MAINTENANCE FUND

Sec. 113. (a) Sectlon 24(b) of the State
Department Basic Authorities Act of 1956
(22 U.B.C. 2606(b)), is amended to read as
follows:

“(b) (1) In order to maintain the levels of
program activity provided for each fiscal
year by the annual authorizing legislation
for the Department of State, no less than
$20,000,000 of the fund authorized by section
102 may be used to offest adverse fluctua-
tions in foreign currency exchange rates, or
overseas wage and price changes, which
occur after November 30 of the calendar year
preceding the enactment of the authorizing
legislation for such fiscal year.

“(2) In order to eliminate substantial
galns to the approved levels of overseas op-
erations, the Secretary of State shall trans-
fer to the appropriation account established
under paragraph (1) of this subsection such
amounts in other appropriation accounts
under the heading “Administration of For-
eign Affairs” as the Secretary determines are
excessive to the needs of the approved level
of operations because of fluctuations in for-
elgn currency exchange rates or changes in
overseas wages and prices.

“(8) PFunds transferred from the appro-
priation account established under para-
graph (1) shall be merged with and be
avallable for the same purpose, and for the
same time period, as the appropriation ac-
count to which transferred; and funds
transferred to the appropriation account es-
tablished under paragraph (1) shall be
merged with and avallable for the purposes
of that appropriation account until ex-
pended. Any restriction contalned in an ap-
propriation Act or other provision of law
limiting the amounts available for the De-
partment of State that may be obligated or
expended shall be deemed to be adjusted to
the extent necessary to oTset the net effect
of fluctuations in foreign currency exchange
rates or overseas wage and price changes in
order to maintain approved levels.”.

(b) Sectlon T04(c) of the United States
Information and Educational Exchange Act
of 1948 (22 US.C. 147Th(c)) is amended by
striking out “preceding” and inserting in
lleu thereof ‘“calendar year preceding the
enactment of the authorizing legislation for
such™.

(c) Bection 8(a)(2) of the Board for In-
ternational Broadcasting Act of 1873 (22
U.S.C. 2287(a) (2)) is amended by striking
out “preceding” in the first sentence and in-
serting in lieu thereof “calendar year preced-
ing the enactment of the amendments to
paragraph (1) which provide the authoriza-
tion for such”.

(d) The amendments made by this sectipn
shall take effect on October 1, 1981.

ASIA FOUNDATION

Sec. 114. In addition to the amounts au-
thorized by section 102, $4.5 million 1s au-
thorized to be appropriated in fiscal year
1982 for the Asla Foundation in furtherance
of that organimation's purposes as described
in its charter. Such funds are to be made
avallable to the Foundation by the Depart-
ment of State in accordance with the terms
and conditions of a grant agreement to be
negotiated between the Department of State
and the Asia Foundation. Funds appro-
priated under this section are authorized to
remain avallable until expended.
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INTER-AMERICAN FOUNDATION

Sec. 115. (a) Section 401(s) (2) of the For-
eign Assistance Act of 1969 (22 U.S.C. 2901
(s)) is amended to read as follows:

**(2) There is authorized to be appro-
priated not to exceed $12,000,000 for the
fiscal year 1982 to carry out the purposes of
this section. Amounts appropriated under
this paragraph are authorized to remain
avallable until expended.”.

(b) Section 401(h) of the Forelgn Assist-
ance Act of 1969 (22 US.C. 2900f(h)) is
amended to read as follows:

“(h) Members of the Board shall serve
without additional compensation, but shall
be reimbursed for travel expenses, including
per diem in lieu of subsistence, in accordance
with section 5703 of title 5, United States
Code, while engaged in their duties on behalf
of the corporation.”.

DEFENDENT TRAVEL

Sec. 116. (a) (1) The first sentence of sec-
tion 5924(4)(B) of title 5, United States
Code, 1s amended by striking out “American
secondary or” and inserting in lleu thereof
“American secondary educatlon or, in the
case of dependents of an employee other
than an employee of the Department of State
or the International Communication Agency,
to obtain an American”.

(2) Section 5924 of such title is amended—

(A) by inserting “(a)" immediately before
the first sentence; and

(B) by adding at the end thereof the fol-
lowing:

“(b) (1) An employee of the Department of
State or of the International Communication
Agency in a foreign area is entitled to the
payment of the travel expenses incurred by
the employee in connection with the travel
of a dzp2ndent of the emnloye2 to or from &
school for the purpose of obtaining an un-
dergraduate college education.

“(2) Paragraph (1) shall apply—

*“{A) to two round trips each calendar
year, and

“{B) to travel expenses which—

(1) are extraordinary and necessary ex-
penses incurred in providing adequate edu-
catlon for such dependent because of the
employee's service in a foreign area or areas,
and

“(11) are not otherwise compensated for.".

(b) The amendments made by subsection
(a) shall take effect on October 1, 1981.

TITLE II—INTERNATIONAL COMMUNICA~-
TION AGENCY

SHORT TITLE

Sec. 201. This title may be clted as the
“International Communication Agency Au-
thorization Act, Fiscal Years 1982 and 1983".

AUTHORIZATIONS OF APPROPRIATIONS

SEc. 202. There are authorized to be appro-
priated for the International Communication
Agency $561,402,000 for the flscal year 1982
and $482,340,000 for the fiscal year 1983 to
carry out international communication, edu-
cational, cultural, and exchange programs
under the United States Information and
Educational Exchange Act of 1948, the Mu-
tual Educational and Cultural Exchange Act
of 1061, and Reorganization Plan Numbered
2 of 1977, and other purposes authorized by
law.

CHANGES IN ADMINISTRATIVE AUTHORITIES

Sec. 203. (a) (1) Title III of the United
States Information and Educational Ex-
change Act of 1948 (22 U.S.C. 1451-1463)
is amended—

(A) in section 301 by striking out *citi-
zen of the United States” and inserting in
lieu thereof “person'’; and

(B) in sectlons 302 and 303 by striking
out “citizen of the United States” and in-
serting in lieu thereof "person in the em-
ploy or service of the Government of the
United States”.

(2) Such title is further amended—
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(A) in section 301—

(1) by striking out “ * the first

place it appears and inserting in lieu thereof
International Communication

“Director of
cy”, end a

(11) by striking out “Secretary” the sec-
ond place it appears and inserting in Heu
thereof “Director”; and

(B) in section 303 by striking out “Secre-
tary” and inserting in lleu thereof “Director
of the International <Communication

ency”.

Al;(3) s‘.Stalr,t'.loml 302 of such Act is amended—

(A) in the second sentence by striking out
“gection 901(3) of the Forelgn Service Act
of 1946 (60 Stat. 999)" and inserting in lleu
thereof “section 805 of the Foreign Service
Act of 1980"; and

(B) In the last sentence by striking out
“section 1765 of the Revised Statutes” and
inserting in lieu thereof “section 5536 of
title 5, United States Code™.

(b) Section 802 of such Act (22 US.C.
1472) is amended—

(1) by inserting “(a)" immediately after
“Sec. 802.”; and

(2) by adding at the end thereof the fol-
lowing new subsections:

“(b) (1) Any contract authorized by sub-
section (a) and described In paragraph (3)
of this subsection which is funded on the
basis of annual appropriations may never-
theless be made for periods not in excess of
five years when—

“(A) appropriations are avallable and ade-
quate for payment for the first fiscal year;
and

“(B) the Director of the International
Communication Agency determines that—

“(1) the need of the Government for the
property or service being acquired over the
perlod of the contract is reasonably firm
and continuing;

“(i1) such a contract will serve the best
interests of the United States by encourag-
ing effective competitlon or promoting econ-
omies in performance and operation; and

*(111) such method of contracting will not
inhiblt small business participation.

“(2) In the event that funds are not made
avallable for the continuation of such a con-
tract into a subsequent fiscal year, the con-
tract shall be canceled and any cancella-
tion costs incurred shall be paid from ap-
propriations originally avallatle for the per-
formance of the contract, appropriations
currently avallable for the acquisition of
slmilar property or services and not other-
wise obligated, or appropriations made for
such cancellation payments.

“(3) This subsection applies to contracts
for the procurement of property or services,
or both, for the operation, maintenance, and
support of programs, facilities, and installa-
tions for or related to radio transmission and
reception, newswire services, and the distri-
bution of books and other publications in
foreign countries.”.

(c) Paragraph (16) of section 804 of such
Act (22 US.C. 1474(16)) 1s amended by
inserting “and security vehicles” immediately
after “right-hand drive vehicles”.

(d) Title VIII of such Act (22 U.8.C. 1471~
1476b) is amended by adding at the end
thereof the following new section:

“ACTING ASSOCIATE DIRECTORS

“Sec. 808. If an Assoclate Director of the
International Communication Agency dles,
reslgns, or 1s sick or absent, the Assoclate Di-
rector’s principal assistant shall perform the
duties of the office until a successor is ap-
Pointed or the absence or sickness stops.”.

(e) Paragraphs (18) and (19) of section
804 of such Act (22 U.S.C. 1476 (18) and (19))
are amended—

(1) by striking out “and” at the end of
paragraph (18); and

(2) by striking out the period at the end of
paragraph (19) and inserting the following:
*; and
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#(20) purchase motion picture, radio and
television producers’ liability insurance %o
cover errors and omissions or similar insur-
ance coverage for the protection of interests
in intellectual property.”.

(f) Section 1011 of the United States In-
formation and Educational Exchange Act of
1948, as amended, 1s amended by adding at
the end thereof the following new subsection:

“(1) Foreign currencies which were derived
from conversions made pursuant to the obli-
gation of informational media guaranties and
which have been determined to be unavail-
able for, or in excess of, the requirements of
the United States and transferred to the Sec-
retary of the Treasury, shall be held until
disposed of, and any dollar proceeds realized
from such disposition shall be deposited In
miscellaneous recelpts. As such currencies be-
come avallable for such purposes of mutual
interest as may be agreed to by the govern-
ments of the United Btates and the country
from which the currencles derive, they may
be sold for dollars to agencles of the United
States Government.”.

(g) Title VIII of the United States Infor-
mation and Educational Exchange Act of
1948, as amended, is revised by the addition
of the following section:

“Sec. 809. Cultural exchanges, International
falrs and expositions, and other exhibits or
demonstrations of United States economic
accomplishments and cultural attainments
provided for under this Act or the Mutual
Educational and Cultural Exchange Act of
1961 shall not be considered “public work” as
that term is defined In section 1 of the De-
fense Base Act, as amended (section 1661(b)
of title 42 of the United States Code).".

LIQUIDATION OF THE INFORMATIONAL MEDIA
GUARANTY FUND

Sec. 204. Sectlon 1011(h) of such Act (22
U.B.C. 1442(h)) 1s amended by adding at
the end thereof the following new paragraph:

‘“(4) Sectlon T0l(a) of this Act shall not
apply with respect to any amounts appro-
priated under this section for the purpose of
liquidating the notes (and any accrued In-
terest thereon) which were assumed in the
operation of the informational media guar-
anty program under this section and which
were outstanding on the date of enactment
of this paragraph.”.

INTERNATIONAL EXCHANGES AND NATIONAL

SECURITY

Sec. 205. (a) Congress finds that—

(1) United States Government sponsorship
of international exchange-of-persons activi-
ties has, during the postwar era, contributed
significantly to United States natlonal secu-
rity interests;

(2) during the 1970's, while United States
programs declined dramatically, Soviet ex-
change-of-persons activities increased stead-
ily in pace with the Soviet military buildup;

(3) as a consequence of these two trends,
Soviet exchange-of-persons programs now far
exceed those sponsored by the United States
Government and thereby provide the Soviet
Union an important means of extending its
worldwide Influence;

(4) the importance of competing effectively
in this area is reflected Iin the efforts of
major United States allles, whose programs
also represent far greater emphasis on ex-
change-of-persons actlvities than is demon-
str;.t.ed by the current United States eflort;
an

(5) with the avallabllity of Increased re-
sources, the United States exchange-of-per-
sons program could be greatly strengthened,
both qualitatively and quantitatively.

(b) It is therefore the sense of Congress
that—

(1) United States exchange-of-persons ac-
tivities should be strengthened;

{(2) the allocation of resources necessary

to accomplish this improvement would
constitute a highly cost-effective means of
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enhancing United States national security;
and

(3) because of the integral and continuing
national sezurity role of exchange-of-per-
sons programs, such activities should be ac-
corded a dependable source of long-term
funding.

(c) Beginning in fiscal year 1982, ex-
change-of-persons programs administered by
the International Communication Agency
shall, over a four-year period, be expanded to
a level, in real terms, three times that in ef-
fect on the date of the enactment of this Act.
TITLE III—BOARD FOR INTERNATIONAL

BROADCASTING
SHORT TITLE

Sec. 301, This title may be cited as the
“Board for International Broadcasting Au-
thorization Act, Fiscal Years 1982 and 1983".

AUTHORIZATIONS OF APPROPRIATIONS

Sec. 302. There are authorized to be appro-
priated for the Board for International
Broadcasting $98,317,000 for fiscal year 1082
and $98,317,000 for fiscal year 1983.

ADDITIONAL FUNDING

SEec. 303. Notwithstanding the provisions of
section 8b of Public Law 93-128, not to ex-
ceed $6,195,000 of the gailn realized during
fiscal year 1981 through upward fluctuations
in forelgn currency exchange rates shall be
made avallable to compensate for losses in-
curred as a result of the bomb explosion at
RFE/RL, Inc., Munich headquarters on Feb-
ruary 21, 1981, and for additional RFE/RL,
Inc., operating expenses as might be deemed
appropriate.

MERGER OF THE BIB AND THE RFE/RL BOARD

Sec. 304. Sectlon 4 of the Board for Inter-
national Broadcasting Act of 1973 is amended
as iollows:

*(¢) Beginning January 1, 1982, no grant
may be made under this Act unless the certl-
flcate of incorporation of RFE/RL, Inc., has
been amended to provide that—

(1) the Board of Directors of RFE/RL,
Inc., shall consist of the members of the
Board for International Broadcasting and of
no other members; and

(2) such Board of Directors shall make all
major policy determinations governing the
operation of RFE/RL, Inc.; and shall appoint
and fix the compensation of such managerial
officers and employees of RFE/RL, Inc., as it
deems necessary to carry out the purposes of
this Act.”.

TITLE IV—ARMS CONTROL AND
DISARMAMENT AGENCY
SHORT TITLE

Sec. 401. This title may be cited as the
“Arms Control and Disarmament Agency Act,
Fiscal Years 1982 and 1983".

AUTHORIZATIONS OF APPROPRIATIONS

Sec. 402. Section 49(a) of the Arms Control
and Disarmament Act (22 U.S.C. 2589(a)) 18
amended to read as follows:

“Sgc. 40. (a) To carry out the purposes of
this Act, there are authorized to be appro-
priated—

“(1) for the fiscal year 1982, $18,268,000
and such additional amounts as may be nec-
essary for Increases in salary, pay, retire-
ment, other employee benefits authorized by
law, and other nondiscretionary costs, and to
offset adverse fluctuations in foreign cur-
rency exchange rates, and

**(2) for the fiscal year 1983, such sums as
may be necessary to carry out the purposes
of this Act.

Amounts appropriated under this subsection
are authorized to remaln avallable until
expended.”.

SECURITY CLEARANCES

Sec. 403. Sectlon 46(a) of the Arms Con-
trol and Disarmament Act (22 U.S.C. 2585
(a)) is amended by inserting the following
new sentence after the second sentence
thereof: “In the case of persons detalled
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from other Government agencies, the Direc-
tor may accept the results of full fleld back-
ground security and loyalty investigations
conducted by the Defense Investigative Serv-
ica or the Department of State as the basis
for the determination required under this
subsection that the person is not a security
risk or of doubtful loyalty."”.
ANTISATELLITE ACTIVITIES

Sec. 404. Section 31(b) of the Arms Con-
trol and Disarmament Act (22 U.8.C. 2571)
is amended by striking the “,” and inserting
the following phrase: “and of all aspects of
anti-satellito activities;”.

TITLE V—MISCELLANEOUS PROVISIONS
REPEALS; TECHNICAL AMENDMENTS

Sec. 601. (a) The following provisions of
law are repealed:

(1) Section 408 of the Act entitled “An
Act to authorize appropriations for fiscal
years 1980 and 1981 for the Department of
State, the International Communication
Agency, and the Board for Intermational
Broadcasting”, approved August 15, 1979 (22
U.8.C. 287c note).

(2) (A) Section 121(b)
note),

(B)

(C)

(D)

(E)

(F)

(22 UB.C. 1175

section 122(b) (22 U.S.C. 2280 note),
section 203 (22 U.S.C. 1461-1 note),
sectlon 504(e) (22 U.S.C. 2656d(e)),
section 601(b) (92 Stat. 985),
section 603(c) (22 U.S.C. 2656 note),

(Q) sectlon 60B(c) (22 U.S.C. 2656d note).

(H) section 609(c) (92 Stat. 989),

(I) section 610(c) (22 U.8.C. 2151 note),

(J) section 611(b) (22 U.8.C. 1731 note),

(K) section 613(b) (22 U.S.C. 2370 note),

(L) section 705(a) (22 U.S.C. 21561 note),

(M) section 709 (22 U.S.C. 2151 note), and

(N) section 711 (22 U.S.C. 2220a note), of
the Forelgn Relations Authorization Act,
Fiscal Year 1879.

(3) (A) Section 107(b) (91 Stat. B46),

(B) section 109 (a)(7) (22 U.S.C. 2384
note).

(C) section 414(b) (22 U.S.C. 1041 note),

(D) sectlon 601 (91 Stat. 857),
(E) sectlon 503(b) (91 Stat. 858),

(F)
and

(@) section 513 (19 Stat. 862), of the For-
elgn Relations Authorization Act, Fiscal
Year 1978.

(4) Bection 403 of the Forelgn Relations
Authorization Act, Fiscal Year 1977 (22
U.S.C. 2871 note).

(5) Sections 102(b) (89 Stat, 756) and
503(b) (B9 Btat. T72) of the Forelgn Rela-
tions Authorization Act, Fiscal Year 1976.

(6) Section 156 of the State Department/
USIA Authorization Act, Fiscal Year 19756 (22
U.B.C. 2151 note).

(b) (1) The Forelgn Relatlons Authorlza-
tlon Act, Flscal Year 1979, 1s amended—

(A) In section 121, by stri¥ing out “(a)";

(B) In sectlon 122, by striking out “(a)";

(C) in section 601, by striking out “(a)” ,

(D) in section 611, by striking out “(a)';

(E) in section 613, by striking out “(a)";
and

(F) in section 705, by striking out “(a)".

(2) The Forelgn Relations Authorization
Act, Fiscal Year 1978, 1s amended—

(A) In sectlon 107, by striking out “(a)";

(B) in sectlon 414, by striking out “(a)";

(C) In sectlon 503, by striking out “(a)";
and

(D) In sectlon 505, by striking out “(a)".

(3) The Foreign Relations Authorization
Act, Fiscal Year 1976, 1s amended—

(A) in sectlon 102, by striking out “Sec.
102. (a) Except as provided in subsection
(b), no"” and inserting in lleu thereof “Sec.
102. No"; and

(B) in section 503, by striking out “(a)".

Mr. STEVENS. Mr. President, I ask
that the cloakrooms notify Senators that
the Senate has resumed its considera-

tion, and I suggest the absence of a
quorum.

section 506 (22 U.S.C. 2151 note),
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The PRESIDING OFFICER. The clerk
will call the roll.

1il¢ aeglative clerk proceeded to call
the roll.

Mr. DURENBERGER. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 72

Under the previous order, the Senate
will now resume consideration of the
amendment by the Senator from Minne-
sota (Mr. DURENBERGER).

Mr. DURENBERGER. Mr. President,
as I indicated last evening, I have no
further argument to make in favor of the
amendment. I am not aware of anyone
on this side of the aisle who does. At
this time, I yield to the Senator from
Vermont for whatever remarks he cares
to make in addition to those he made
last night.

Mr. LEAHY. Mr. President, I thank
the Senator.

The PRESIDING OFFICER. The Sen-
ator may proceed.

Mr. LEAHY. Mr. President, the discus-
sions yesterday, which revolved primar-
ily around procedural matters on this
resolution, may have obscured some of
the issues that we have before us. There
is a great deal of concern and it is, I be-
lieve, bipartisan concern, as to the pos-
ture presented by the United States in
its vote on the infant formula matter.
The United States has an enviable rec-
ord worldwide in efforts that it has made
in combating hunger, in helping in ref-
ugee programs, and providing both medi-
cine and food, not only within its own
borders but without its borders, to Third
World nations, emerging nations, war-
torn nations, nations ravaged bv natural
disaster. These are items in the history
of the United States which all of us, as
Americans, can be extremely proud of.

That is why it is unfortunate that the
United States voted as it did, for what-
ever reasons—technical or otherwise—to
be the lone dissenting vote on the ques-
tion of infant formula. That, really, is
why I believe the other body, as well as
this, has raised the issue as something to
be discussed, debated, and voted upon in
our respective bodies, to express a con-
cern that the enviable U.S. record in
these areas not be clouded or overcome
by this one issue.

I think an example of it is the fact that
there has been a great deal of discussion
in newspapers throughout the United
States, local newspapers that perhaps
normally would be more involved in
issues of the budget, either of their own
State or of the Nation, their own local
community, or in other national items.
Let me read a few of those:

Tallahasssee Democrat—May 4, 1981:

The argument that any kind of marketing
technique is acceptable to promote competi-
tion loses its effectiveness when manufactur-
ers allow greed to become more important
than thelr customers.

Journal of Commerce—May 7, 1981:

As a rule we are not overly enchanted with
multilateral agreements or recommendations.
. .. But if the United States abstains or votes
no on the infant formula code, we believe
that 1t will galn little and possibly lose much
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in its effort to restore U.S. credibility and
influence with the developing world.”

Chicago Sun-Times—May 12, 1981:

But now the U.S. delegation will withdraw
support for the plan (code)—in effect, put-
ting formula makers’ profits before the health
of Third World babies. It's a shameful switch.

Baltimore Sun—May 14, 1981:

That the administration instead is oppos-
ing the code makes it appear to be callous
toward the welfare of infants in the Third
World. . . . When they oppose the WHO code,
the U.S. companies and the U.S. government
appear to oppose a public health revolution
which could yleld immense benefits for the
world’s poor.

Washington Post—May 15, 1981:

The fact is that none of the adminlstra-
tlon’s objections has anything to do with the
health of babies. That is the sorry flaw in its
handling of this lssue.

Long Beach (Cal.) Press-Telegram—
May 18, 1981:

But the "no” vote on the infant formula
issue is a mistake. If the United States 1s
alone in its “no” vote, or at best among the
very few that vote “no” on this emotional
issue, it will be marked as a nation that puts
the interests of its own companies above con-
cern for the nutritional needs and develop-
ment of infants.

Lewiston (Idaho) Morning Tribune—
May 19, 1981:

It is easy to understand why the proposed
code would attract so much support. It is a
recognition by a community of civilized na-
tions that much harm has been done by ag-
gressive baby food conglomerates who for
years have been taking advantage of the huge
third world market. It is harm that is meas-
ured not in dollars, but in human lives—
bables’ lives.

It is ironiec, Mr. President, that at a
time when this country and this Gov-
ernment have stated a great concern
for the unborn of its Nation, when
we have on the floor of the House
and Senate legislation pending that does
everything from trying to make a con-
gressional determination of the ultimate
theological question of when life begins,
straight through, on an issue which could
be considered as protective of human life
as any in the world, the United States
ends up in the unenviable position of ap-
pearing to be in favor of billions of dol-
lars of profits for some of the multina-
tional baby food manufacturers and not
on the side of babies who will be using
that formula.

It should not be forgotten, Mr. Presi-
dent, what we have here. We have a sit-
uation where the image of the Western
World, the image of progress, the image
of democracy, the image of civilization,
is a baby bottle and baby formula. I do
not think that it puts too fine a point on
it, Mr. President, to say that in many
areas of the world, the steps taken by
some of these baby formula manufactur-
ers are very much akin to drug peddlers
and dope peddlers in this country—the
free samples, the below-cost items.

Is it any more sinister to get somebody
hooked on a narcotic habit in this coun-
try, that they cannot afford and cannot
sustain but cannot live without, than to
convince mothers in a country where
there is a lack of pure water, lack of nor-
mal sanitation methods, to stop the tra-
ditional methods of breast feeding, cer-
tainly proved throughout eons of time,
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through our whole evolutionary process,
a safe hygienic method of feeding their
children? Instead, to be telling them that
they must stop and it is an irreversible
stop—biology is biology. Once stopped,
you do not start up again. i

The formula companies say, “Take this
free sample of baby formula. Start with
that.” What happens within a month or
2 months when the free samples run out?

Many times, in many of these coun-
tries, it is necessary to spend as much
money for formula as a family normally
would spend on food for the whole fam-
ily.

We have come to a time when the sym-
bol of Western development is the baby
bottle. It makes no difference, then, what
is put into the bottle, whether it is water
that is contaminated, filthy and dirty,
swimming with germs; whether it is an
improperly diluted formula; whether it
is a formula that has been exposed to
every kind of unsanitary situation. That
is what goes into it, because, by God, it is
Western development. “We are coming
into the free world by using this bottle.”

I referred yesterday to the testimony
of one of the missionary nuns who
worked with those in a Third World
country. She talks about the baby bottle
costing nearly a month’s salary or a
month’s income of a family. The bottle
was fetid, putrid, black, dirty, crawling
with bugs. It is that western baby bottle.

The mother’s children are being fed
with that bottle because, after all, the
glossy, colorful ads showed that this is
the modern way and this is the way to
have healthy children. Yet, family after
family would wonder why child after
child would die.

We are talking about baby formulas
going into countries where children are
not even recorded—their births are not
recorded, many times, for months and
months, because so many of them die.

Again, I would refer to the many ed-
itorials on this issue—from all over the
country.

The New York Times of May 19, 1981,
said:

There thus appears no reason to cast the
United States as the enemy of mothers and
bables. It is unwise to contend that every
soclety should observe American styles of
commerce. And If there are wrong-headed
provisions or precedents in such a code, they
will be much better dealt with country by
country, by an American Government that
shows itself sympathetic to the most ele-
mentary concerns of others.

Washington Star, May 18, 1981:

The U.S. is isolating itself from a con-
sensus that it is merely silly to blame on a
maliclous anti-capitalist cabal, and also ex-
posing itself to a charge of bad faith.

lggfltlmore News American, May 19,

Let us hope the Reagan administration
realizes the damage It proposes to do,
changes its mind and decides to vote with an
eye toward the well-belng of hundreds of
thousands of Infants, and not in keeping
with the wishes of a powerful industry.

St. Louis Post-Dispatch, May 20, 1981:

The no vote by the US. 1s a com-
mentary on the country's concern for the
health of infants everywhere.

Milwaukee Journal, May 20, 1981:

The Reagan administration should take
its anti-regulation blas off the backs of
bables in Third World countries.
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Columbus (Ga.) Ledger, May 20, 1981:

Maybe the Reagan administration next
will announce that the U.S. Justice Depart-
ment has no right to interfere with the
marketing and sale of heroin because it in-
terferes with the free enterprise system. That
would surprise us, but not much.

Raleigh News & Observer, May 20,
1981:

The Reagan administration will send a
callous message to poor countries If it votes
against a proposed international advisory
code of ethics for the marketing of infant
formula.

Miami News, May 20, 1981:

The risk of course involves far more than
how the world views the United States. The
lives of children are at stake—and the
Reagan administration would be both wise
and humane if it changed its mind. And
instead of accepting the resignations of Babb
and Joseph it should give them large raises.

Fort Wayne Journal-Gazette, May 20,
1981:

But whether it stems from tortured rea-
soning or behind-the-scenes lobbying, the
administration’s opposition to the proposed
WHO code could mean death for Third
World infants whose mothers are encouraged
to feed them easily contaminated formula
rather than breast-feeding them.

Vancouver (Wash.) Columbian, May
20, 1981:

The ethics of a public policy that puts
corporate profits before infant starvation
are questionable, indeed.

Oskaloosa (Iowa) Herald, May 21,
1981:

We say human beings and the preserva-
u:a of health and life are more important
goals.

Hartford Courant, May 21, 1981:

The code, which the Reagan adminis-
tration opposes for ideological reasons, is
only a partial but necessary step toward pro-
tecting the health and welfare of mothers
and children.

Conway (Ark.) Log Cabin Democrat,
May 21, 1981:

America, the world's leader in sharing its
medical knowledge, equilpment and person-
nel with other nations, got a black eye with
this vote.

Minneapolis Tribune, May 21, 1981:

But potential health benefits from appli-
cation of the code outwelgh its bureaucratic
drawbacks.

San Francisco Examiner,
1981:

It's saddening that the government has
glven, for no good reason, adversaries of this
country an emotional club with which to
beat us over the head. Even if it happened to
cost us something (which it wouldn't), we
need to show a good deal more concern on
this question, and reverse our national posi-
tion.

Marshall (Minn.) Independent, May
22, 1981:

Surely the Reagan administration s op-
erating out of ignorance. Surely our presi-
dent and other top government officlals do
not want to cast our country in the role of
a child klller and, worse, one who does so
for profit.

The Catholic Review, May 22, 1981:

Desplite overwhelming evidence that such
marketing practices by multi-national cor-
porations llke Nestle and Bristol-Myers are
detrimental to the health of young chil-
dren, the U.S. took the risk of destroying its
own credibility on world health and trade
circles.
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South Bend Tribune, May 23, 1981:

No amount of explanation will erase the
stigma of our vote. We are glving up world
leadership for business reasons.

Fayetteville (N.C.) Observer, May 25,
1981:

Is the Reagan adminlstration allowing the
interests of big business to prevail over
those of mothers and children? That 1s the
smell of it.

Kansas City Times, May 25, 1981:

In failing to support a humanitarian World
Health Assembly resolution favoring moth-
er's breast milk as infant food at the ex-
pense of commercial substitutes, the United
States shamed itself. Not only did it decline
to stand beside 117 other nations of the world
declaring concern for the dangers to chil-
dren in underdeveloped countries posed by
infant formulas, this administration served
unqualified notlce that it is not interested
in being a symbolic moral leader.

Buffalo Evening News, May 26, 1981:

It is unfortunate that the Reagan admin-
istration found it necessary to cast a vote
that unduly stressed legalistic issues to the
exclusion of the health concerns involved
in the infant formula debate. The decision
. . . contributed nothing to the image of
either the present administration or the
nation.

Valley Advocate
Mass.), May 27, 1981:

Shame seems often to be the underbelly
of bravado. Yet, in the government's latest
swagger before the world community there is
a schism that is becoming familiar. Those
who committed the indiscretion remain smug
while the outery of high-ranking, respected
officials and our consciences reveal a depth
of humiliation.

Bucks County (Penn.) Times, May
1981:

It is painfully obvious that decisions like
this one will not endear the administration
to the leaders of the world's underdeveloped
natlons. In some cases, our legitimate in-
terests make it impossible to accommodate
them. But the controversy over infant for-
mula appears to be a case of the adminis-
tration going out of its way to be insensitive
to their concerns.

Philadelphia Inquirer, May 1981:

The controversy is literally a motherhood
issue, and the White House has put the
United States on the wrong side of it.

I will now refer to the testimony of
Dr. Alan Jackson, who heads the Tropi-
cal Metabolism Research Unit at the
University of the West Indies, in Kings-
ton, Jamaica. Dr. Jackson states:

Studies that have been carried out [in Ja-
maica] over the last 12 years show that there
is a consistent pettern of infant feeding.
About 70 percent of the mothers start off by
breast feeding their children. But from a
very early age, they introduce thelr children
to bottle feeding, complementary feeding.
usually with a milk formulation.

Initially, widespread advertising, free sam-
ples, and the use of milk nurses encouraged
this type of feeding practice. The government
has been fairly active in Jamalca, and they
have attempted to limit the extent of the
advertising and the accessibility of milk
nurses to government institutions. But this
has had little effect on the established pat-
tern.

Furthermore, the influence of the adver-
tising and the milk nurses has been found
to outlast the period of their physical pres-
ence, so that unless definitively and strongly
advised otherwise, the mothers persist in &
pattern of bottle feeding in subsequent preg-
nancies. And this is something that is asso-

(Northampton,




12892

clated, in fact, with the ambivalence itself
of health professionals who, themselves, have
been courted by milk companies, and help to
promote an undesirable practice of feeding.

Now, the average family income in Jamaica
for a family of, say, five or six people is of
the order of $16 to $20 a week. Now, to prop-
erly feed a four-month-old baby [with for-
mula]—Iit is difficult to get an accurate fig-
ure, because they are having rising costs of
lving—but it is a minimum of §7 a week
out of total family income of, say, $20 a
week. Obviously, that is prohibitive.

Mr. President, I have a letter which
was sent to me by Miss Linda Kelsey in
connection with this matter. Miss Kelsey
is probably best known to Americans for
her brilliance as an actress. Many see
her on television each week on the Lou
Grant program, but I believe that those
of us who have worked the most in this
area know her for the unstinting effort
she has given to this whole issue. In her
letter, she speaks of a trip she made into
India, Bangladesh, Malaysia, Hong Kong,
and the Philippines. She says:

I feel very strongly that the U.S. Govern-
ment should support the World Health
Organization/UNICEF efforts to stop the
unethical promotion of breast milk substi-
tutes. I have just returned from seeing babies
afllicted with “bottle baby disease” in five
Aslan countries where I talked with their
suffering mothers, and learned from local
health workers of the difficulties they have
stopping the trend away from breast feeding.
What I experienced has made me very angry
because it is all so preventable. But to do so
requires the volce of the powerful, such as
yourself, defending the silent volces of the
children.

I was asked to visit India, Bangladesh,
Malaysia, Hong Kong, and the Philippines by
the International Organization of Con-
sumers' Unions; my visit was coordinated by
the consumer socleties of each nation. They
asked me In the hopes that my public image
88 & “reporter on the Lou Grant Show"
would help stimulate support for an issue
only casually treated in the press.

James Grant, Director of UNISEF, has
termed this the “silent catastrophe,” because
the bables suffer and die with no political
volce. It is estimated that four million in-
fants will die each year—11,000 per day—as
the result of inappropriate bottle feeding.
(In the five days since I've returned to the
time I've written this letter, the number of
bables who have died has surpassed the
deaths of all Americans in the Vietnam war.)
Having seen one baby in Bangladesh suffer-
ing so0 unnecessarily, multiplying these
figures to global proportions staggers me.

I visited health clinics and hospltals,
talked with front line health workers, with
WOInen's groups, consumer organizations,
and government officials. They were shocked
when I told them thdt the new Administra-
tion was contemplating a vote the
WHO/UNICEF code of marketing for breast-
milk substitutes, to be debated at this
months' World Health Assembly. I was very
moved by thelr sense of abandonment, of the
sense of helplessness that an underfunded
health worker feels when faced with the
powerful interests of large commercial firms.
They expressed the need for the code to
help right the imbalance, and help them
attaln the political force needed to protect
their children from the unn and
dn:‘:amuu use of breast milk substitutes.

ey showed me the promotion stickers,
free samples, and advertisements of the baby

milk companies. I saw stacks and displays of
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suffer, deprived of the protective qualities of
their mother's milk. In one hospital I visited
in the Philippines, infant formula com-
paniles’ western dressed sales personnel were
so common with their samples, gifts and
posters, that upon entering, I was asked what
milk company I represented!

The companies involved were, of course,
American and Swiss. But also English, Dutch,
Japanese and even Indlan. I couldn't have
imagined the intensity of competition until
I saw huge billboards advertising milk prod-
ucts near the slums of Bangladesh, by so
many firms.

I know that the advocates of breast feed-
ing and the marketing code are being oc-
cused of being political. It's true, of course,
and my trip has convinced me of this neces-
sity. A powerful. institution—much less the
combined forces of over thirty large milk
companies—cannot be changed without po-
litical intervention. But this s not an issue
that splits on traditional conservative/
liberal lines. Those who do so have not seen
the bables, or the advertising in the most
appalling circumstances—or are motivated
purely by self-interest. We must act now to
conserve our most valuable resource: the
world’s future citizens.

It is not & question of banning the use of
infant formula, but of insuring its safe use.
It is a case of developing guldelines that will
make corporations responsible for control-
ling the advertising, marketing and promo-
tion activities which in and of themselves,
create & market in spite of public health
considerations. The World Health Organiza-
tion (consisting of 1556 member nations) will
undertake this responsibility this month at
its Assembly in Geneva, through considera-
tlon of lts code of marketing for breast milk
substitutes.

I belleve your efforts with Senate Resolu-
tion No. 111 are essential to protect millions
of Innocent children. I have written to your
colleagues to urge them to support your ef-
forts. On behalf of those I spoke with, I
thank you for caring enough to commit your-
selves to help at this time.

I am convinced that the U.8. will suffer
great political damage if we are the only na-
tion in the world—as we might well be—to
vote agalnst the code. After my visits, I know
that it will be interpreted by people around
the world that we are more concerned with
the health of our industry than the health of
children. This would be an insult to Ameri-
can ideals—and the very real feelings of
American citizens who support this effort.

Sincerely,
Linpa EKELSEY.

P.S—I'm enclosing a xerox of an article

that appeared in Asia Week while I was there.

I think it shows the extent of interest and
depth of feeling I found wherever I went.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp the
article to which Miss Kelsey referred.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

BABOTAGE: BREAST vs. BorTLE: A NEW
BATTLEFRONT

MevLy, 19, feels sluggish and untidy as her
visitor clucks greetings from the foot of the
hospital bed. The “nurse” is matronly but
trim, her uniform spotlessly white, her hair
pulled smoothly back by an economic com-
bination of tortoiseshell clasp and prim little
bonnet. She slips the neat blue shoulder-bag
over the bed rall and begins to fuss around
Mely. Isn't Mely lucky to have an adorable
new baby daughter? Is Mely sure she has
enough breast-milk to keep the little one
contented? Mely looks tired—bables can be
80 demanding. Has Mely heard about this
amazing new milk developed by doctors in
America and Europe where all bables are so
healthy and strong?
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Yue-LiNG, 27, worrles that her 3-day-old
son isn't getting enough milk from her swol-
len, aching breasts. The baby seems fretful
and cries a lot; each feeding is becoming &
trial for both mother and child. Yue-ling
feels like weeping with relief when the firm
but friendly young woman in the starched
trouser-suit and sensible shoes explains how
infant formula is scientifically designed by
babycare experts for modern mothers.

RaJy, 36, listen thoughtfully as the im-
peccably groomed “nutritionist” goodhu-
mouredly scolds him. His wife, trying to hush
their 4-year-old son and suckle the new in-
fant at the same time, calls irritably from
the door of their two-room hut: breast-
feeding may be a labour she snaps, but at
least it is free. Ra] sees her anger, her des-
peration, her rumpled and prematurely
stooped figure. He hears the “nutritionist”
chide him with happiness, convenience and
sclence . . .

All over Asla, those scenes are being re-
peated thousands of times every day, with
countless varlations. Always, the alm is the
same: to convince mothers that “infant for-
mulas"—milk-substitute preparations made
and aggressively marketed by multinational
corporations—are better than mother's milk.
Unfortunately, their clalms are not true. In
some instances, the clalms and activities of
infant formula manufacturers constitute
crimes against Asia and against the develop-
ing world as a whole. Now, just when the
international community has finally begun a
concerted effort to combat the menace, the
big companies are gearing for a counter-
attack.

At the World Health Assembly In Geneva,
Switzerland, next month, representatives of
more than 150 countries will debate a code
of ethics for the sale of infant formulas and
other baby foods. The code was drafted by
the World Health Organization (WHO) and
the United Nations Children's Fund
(UNICEF) following a joint meeting of these
two agencles In Geneva In October 1979.
Many infant-formula companies participated
in the discussions that led to the drafting
of the marketing code; they did so out of &
sense of moral obligation, having studied the
evidence that misuse of their products en-
dangers the health and even the lives of
millions of children around the world. Yet
as the Geneva conference draws closer, some
of those same companies are preparing to
sabotage the code or dilute it so heavily
that it will be virtually meaningless.

The reason for that scandalous sbout-face
has nothing to do with health, sclence or
modernity. It is pegged directly to politics
or, more accurately, to the shift in American
and West European politics. With the advent
of the Reagan Administration, some of the
manufacturers who previously cooperated
with the U.N. agencies have begun to “sense
an advantage,” as one angry UNICEF top-
sider puts it. They have made it clear they
intend to fight in Geneva next month by
characterising the code as a “restraint on
free trade.” They intend to portray the
code’s provisions against misleading or am-
biguous advertising as a violation of the U.8.
Constitution’s First Amendment, which pro-
tects freedom of speech and freedom of the
press.

By such means, the companies plan to ob-
scure the real purpose of the code, which
seeks not to ban infant formula but to pre-
vent or minimise its abuse through aggres-
slve marketing, Those marketing efforts go
far beyond simple advertising: most glaring-
ly, they include the use of “milk nurses'—
salespeople employed by the companies to
push thelr products in hospitals, towns and
villages. Because they appear to function in
an official or semi-official capacity, and be-
cause they are often abetted by corrupt or
ignorant hospital staffers, the hucksters have
little dificulty winning over Mely and Yue-
ling or fathers llke Raj who want to make
life easler for thelr wives.




June 18, 1981

At the core of the current debate is the
incontrovertible and mounting evidence of
much higher sickness and death rates among
bottle-fed bables than among breast-fed
youngsters. The evidence is most startlingly
clear in terms of diarrhoeal diseases: bad
water, dirty bottles and unsterilised teats
cause diarrhoea. And since infant formula
makes a big dent in family income, parents
habitually dilute the product to make it last
longer. Result: progressive malnutrition.
James P. Grant, UNICEF's executive direc-
tor, believes worldwide adoption of the mar-
keting code “could save a million children a
year now dying of diarrhoea and [the effects
of] malnutrition.” The infant-food industry,
adds WHO Director-General Halfdan Mahler,
is “morally obliged to change Its prac-
tices.”

Many women, for one reason or another,
are not able to breast-feed; for them, infant
formula—properly used—is a godsend. WHO
and UNICEF don't dispute this. What they
do dispute is marketing almed at convincing
mothers that Infant formula is “almost as

;' *“as good" or "even better” than
mother's milk. They also want to put a stop
to marketing that suggests substitute milk
products are “more convenlent” and “more
modern,"” a tactic favoured in developing and
industrialised societles allke.

“Want to be a real hero?’ asks an ad
published by Mead Johnson & Co. of Evans-
ville, Indiana. "Buy Mom a two-week supply
of Enfamil Nursette infant formula. ...
She'll appreciate your gift [because] Nursette
is easy to use—it means less work, more
rest. . . . Isn't your wife's happiness worth
it?"” Yet the American Academy of Paediatrics
is unequivocal in asserting that "“breast milk
is the best food for every newborn infant.”

Mead Johnson is a wholly-owned subsidi-
ary of Bristol-Myers Co. (annual sales: US
$2.5 billion). Ross Laboratories, which makes
Similac, is owned by Abbott Laboratories (an-
nual sales: $1 billlon). These two companies
are said to hold about 90 percent of the in-
fant formula market in the U.S. Along with
& third, American Home Products Corp., they
have begun intensive lobbying in Washington
to persuade American politiclans to oppose
the marketing code.

Those companies had previously supported
the draft code; now, conscious that a Re-
publican government is much more inclined
to leave big business alone, they are reneging.
The draft, they claim, is a “serious distor-
tion of the original intent"—a charge that
leaves WHO and UNICEF officials blinking in
amazement. "“They helped write It!" ex-
claims one.

From the outset, some other manufactur-
ers actively opposed the international agen-
cies efforts to draw up a code. One of them
was the glant Swiss-based food corporation
Nestlé, whose products are familiar in many
Asian countries. Nestlé tried to skirt the is-
sue, say UNICEF sources, by “insisting that it
had never sald breast milk wasn't best, by
claiming that its products have improved
baby nutrition in developing countries, by
saying it doesn't advertise infant formula in
poorer countries, and so on.” Unfortunately
for Nestlé, those lofty clalms are easlly
brought down to earth:

Claim: “Nestlé actually encourages breast-
feeding.” Fact: While the company's prod-
ucts do carry the advice that “Breast-feeding
is Best," Nestlé's promotional and market-
ing techniques effectively spread the opposite
message. Through doctors, midwives and the
mothers themselves, Nestlé clearly encour-
ages the use of infant formula—hardly sur-
prising, since it makes the stuff. The Inter-
faith Centre on Corporate Responsibility
(ICCR), an activist wing of the National
Council of Churches in the US., quotes a
letter from a Nestlé “medical representative”
who sald her main responsibllity “is to pro-
mote the Nestlé infant formula products” by
visiting “people in the medical profession
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who are directly In contact with Infants.”
.n rewurn for infant-formula samples, she
wrote, “the recipients would of course recom-
mend, in one way or another, Nestlé for-
mulas.”

Claim: Nestlé does no consumer advertis-
ing of infant-formula products in developing
countries.” Fact: While Nestlé supposedly
ordered a halt to all such advertising in
July 1978, it promoted formula to mothers
at a baby show in Malaysia in October 1978.
Formula promotion calendars were distribu-
ted by Nestlé in Indonesia in 1979.

Last month, a well-known European ex-
pert on child nutrition announced that he
was quitting his post as consultant to a
Nestlé subsidiary because of Nestlé's activ-
ities In developing countries. In a letter to
the British medical journal The Lancet, Dr.
Btig Sjolin of Sweden's Uppsala University
Hospital declared: “Despite sharp and well-
founded criticism from a number of orga-
nisations and individuals over the years,
Nestlé has shown little interest in changing
its attitudes and marketing policies.” He
added: *“Nestlé, in its obstinacy, has even
Joined forces with other large manufacturers
of breast-milk substitute—not, as is now
clear, to establish rules of conduct that
would protect child health, but to defend the
manufacturers’ activities and to protect their
own economic interests.”

The 1979 WHO/UNICEF meeting was at-
tended by government representatives from
eighteen countries Including Indla, Japan,
Malaysia, New Zealand, Papua, New Guinea,
the Philippines, the U.S. and Britain. Also
among the particlpants were experts from
U.N. and other agencies such as the Food
& Agriculture Organisation (FAO), the
World Bank's Rural Development Depart-
ment, the International Labour Organisation
(ILO), the U.N. Conference on Trade & De-
velopment (UNCTAD), the U.N. Fund for
Population Activities (UNFPA), the World
Food Programme and the U.N. Industrial De-
velopment Organisation (UNIDO). Among
the participants from the Iinfant-formula
industry itself were executives from Bristol-
Mpyers, Mead Johnson, Abbott, Wyeth and
Gerber (U.S.), Friésland and Nutricla (Hol-
land), Dumex (Denmark), Meijl Milk Prod-
ucts and Snow Brand (Japan) and Nestlé
(Switzerland). At that meeting, by consen-
sus, it was agreed that ‘“‘there should be an
international code of marketing of infant
formula and other products used as breast-
milk substitutes. This should be supported
by both exporting and importing countries
and observed by all manufacturers.” The
code was duly drawn up in consultation with
industry officials and approved two months
ago by the executive board of the World
Health Organisation; now It must be ap-
proved by the WHO Assembly next month.

The motion before the Assembly will take
the form of a “recommendation” to member
governments, rather than a “regulation”—
a concession to the industry and a reflection
of the industry’s lobbying over the past year.
The hope is that governments, once the rec-
ommendation is accepted, will quickly give
the code the full force of law in their own
countries.

If the code Is weakened further or scuttled
altogether by the manufacturers’ new coun-
terattack, Asian governments will have only
two options: to legislate agalnst improper
marketing practices, or watch more of thelir
youngest citlzens suffer and perhaps die
through misuse of infant formula. Plainly,
there Is nothing wrong with established
breast-milk substitutes, used correctly and
under the supervision of trained medical per-
sonnel. But there Is a lot wrong with the
manner in which leading companies exploit
social pressures, ignorance or poverty in sell-
ing their products to mothers who may not
need it and probably can't afford it. To
Geneva in mid-May, the thoughts of all car-
ing Aslans must turn.
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Mr. LEAHY. One of the articles in the
Washington Post spoke of the use of baby
formulas in Brazil and it presented a
scientific study showing a large percent-
age of bottlefed babies in Brazil’s larg-
est city are undernourished.

In fact, as a result, the conservative
military government of Brazil launched
a campaign to encourage mothers to
breastfeed their children, according to
Jim Brooke of the Washington Post.

The report that they found that 32
percent of the bottlefed babies suffered
from malnourishment, 32 percent com-
pared to only 9 percent of the breastfed
babies. Twenty-three percent of the bot-
tlefed babies had to he hospitalized.

Mr. President, I shall read a few para-
graphs from the Washington Post article
of April 21, speaking of a survey done in
Brazil:

The survey findings were echoed in ran-
dom interviews with mothers in Rocinha,
one of Rio's largest—and worst—favelas or
shantytowns.

“I started giving [formula] to my baby
boy at 14 months, but he got a stomach in-
fection that almost killed the child,” one
woman, known only as Nicinha, said as she
sat In her two-room house, partially roofed
with flattened soy oil cans.

Nicinha said her baby was consuming four
cans of formula a week. To save money she
diluted the mix with flour, corn meal and
cream of rice cereal. At $2.50 a can, a month'’s
supply of Nestogeno costs $40, while most
wage earners of Rocinha earn Brazil's mini-
mum salary—&80 a month. The Sao Paulo
study found that formula feeding a baby for
one year would require 43 percent of the
income of a poor family of four, compared to
the cost of breast-feeding, approximately 4
percent.

“The water here also doesn't help,"” Nicinha
sald, waving to a green-gray open sewer
gurgling three feet from her doorstep. Favela
residents get their water from nearby wells,
but they say this water is polluted, frustrat-
ing efforts to sterilize baby bottles.

Across the sewer and down a narrow, slip-
pery, alley Maria da Conceicdo sat in her
darkened room, nursing her 1-year-old son,
Vito.

“They are much stronger,” she sald of
breast-fed bables. “They don't get sick with
diseases.”

Dr. Amandio Ferreira de Souza, head pedi-
atrician at Rio's Poor Mother Hospital agreed
with Maria da Conceicio’s comments.

“Almost all the dlarrhea cases I see are
bottle-fed bables,” he commented.

Without hesitation, Dr. Amandio sald his
fellow pediatricians in Rio are “100 percent"
in favor of breast-feeding, but for many
years his profession was the target of a mul-
tifaceted promotional campaign by Nestlé.

Until recently, Nestlé gave a free, one year’s
supply of powdered milk to Brazilian pedia-
tricians, nutritionists and maternity nurses
when they or thelr wives had children. The
Sfio Paulo report found that Nestlé adver-
tising helps support professional journals,
and Dr. Amandio sald the company fre-
quently sponsors meetings of pediatricians.

Mr. President, as I said before, our
country is a good country. It is a gener-
ous country. It is an honest country. But
we have problems of malnourishment,
malnutrition, and hunger in our coun-
try, and we are only now beginning to
accept that and take steps to get rid of
it.

We have expressed concern and we
have demonstrated our concern in other
parts of the world.
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But what worries me is that we can
wipe out that whole concern overnight
by looking as if we are just jumping in
bed with some of the multinationals and
helping them make billions of dollars at
the cost of the lives of thousands and
perhaps millions of babies.

It is interesting when we have to pause
for a moment and look at some of the
issues. The Foreign Relations Committee
is meeting now on a matter which I think
is an extremely important one, the Is-
raell attack on the Iragi nuclear facil-
ity, the questions that it raises on stabil-
ity in the Middle East, the possibility and
portentions that it makes for possible
nuclear war in that area. These are sig-
nificant issues.

They should not overshadow this issue
because, believe me, from the mail I have
received, the people I hear from, the peo-
ple I have talked with in other parts of
the world, this is a major item. When the
United States wants to demonstrate its
good faith to the rest of the world, when
the United States seeks allies around the
world, we do not necessarily get those
allies by simply building bigger and bet-
ter battleships or taking obsolete battle-
ships out of mothballs to do it and sail
them around the world as though we
were Teddy Roosevelt and the great
white fleet. We do it by our example. We
de it by our respect of human rights. We
do it by the constancy of our diplomacy.
We do it as much in many areas by moral
persuasion as anything else.

The United States must make sure
that it does not give itself the image of
babykillers because we are not. We are
not. And the vote that we saw a few
weeks ago unfortunately can be inter-
preted that way in so much of the world
and our enemies will very quickly move
to interpret it that way.

It is unfortunate, when so many good
Americans of all political persuasions
have made every effort possible to dem-
onstrate the good will of America around
the world and have spent billions of dol-
lars of our tax dollars to help other coun-
tries. That in the almost frivolous ac-
tion we can wipe out much of that good
will because of a lack of realization of the
steps that we have taken and without
realizing the complexity of these issues
and trying to go through on a wing and
a prayer. And I think that that is what
has happened here.

This is the way we wipe out years of
efforts of trying to develop good faith
around the world.

This reflects a catering to commercial
interests without considering the overall
best interests not only of the United
States but also of our allies.

I hope that as a result of the resolu-
tion before the Senate and the resolu-
tion passed by the other body by a
3-to-1 margin that it will not happen
again.

Mr. President, I have been pleased,
during the discussions of this issue, with
the great concern shown by my col-
league from New England, the distin-
guished Senator from Maine (Mr.
MircHELL). Senator MircHELL has dis-
cussed it with me in great detail, and
has attended hearings on this issue. I
know when I had the opportunity to
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serve with the distinguished Senator
from Kansas on the Presidential Com-
mission on World Hunger that I wished
the distinguished Senator from Maine
had already been in the Senate at that
time because I think he might have been
a welcome addition to those who testified
and appeared before the Commission.
He brings a sense of urgency to this
vital issue.

I am reminded of another member of
that Commission, one who did more
really to get the Commission to start
than anybody else, folksinger Harry
Chapin. Mr. Chapin would come down
like a man with a mission, strolled the
halls of the House and the Senate to get
that Commission started.

I think the sight of Harry Chapin and
his guitar, various Senators and Con-
gressmen striding very quickly down the
halls with him, became a very familiar
one until the Commission on World
Hunger was founded.

As a member of the Commission, he
urged, so eloquently, the issues we have
before us.

So I have to think that on behalf of
him, and so many others, that it is good
to see new Members take up this issue.
It is with a sense of respect that I yield
to the distinguished Senator from Maine
(Mr. MITCHELL) .

Mr. MITCHELL. I thank the Senator.

Mr. President, the decision of the U.8.
Government to cast the world's only
negative vote against the adoption of
the infant formula marketing code was
regrettable.

The code is an advisory code; it does
not have the legal force of a treaty or
other international obligation. It does
not require the United States to impose
any limits on marketing practices for
infant formula domestically, nor does it
mandate any restrictions on such prac-
tices by U.S. companies operating
abroad.

It would require the United States to
report back to the World Health Orga-
nization as to what steps it has taken to
prevent misleading and overly-aggressive
selling of infant formula in ecircum-
stances where its use is not appropriate.

One hundred eighteen nations voted in
Geneva to uphold that code. They are
nations that range from industrialized
countries like Britain, Canada, Switzer-
land to the very poorest countries whose
babies are most at risk from inappropri-
ate infant feeding practices.

Only the United States of America
voted no.

This is not an action in which I, as a
citizen of this land, or indeed in which
any citizen should take any pride.

By a negative vote, we did not pro-
tect the right to free enterprise. Our own
laws prohibit misleading advertising. We
did not protect the first amendment. The
first amendment does not condone un-
fair business practices.

In 1978, our Congress enacted legisla-
tion to protect the quality of infant
formula sold here in the United States.
That action did not infringe on the
rights of any company to conduct its
business within the law.

Yet, our Government voted against this
international, advisory code because of
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claims that the restrictions it recom-
mends against certain marketing prac-
tices represent an intrusion on Consti-
tutionally guaranteed rights. That is
simply not so.

The purpose of this advisory code is
simple, not difficult to understand. It is
intended to support the governments of
poorer nations in their efforts to protect
their people against the blandishments
of advertising that implies infant for-
mula is as good as breastfeeding, prefer-
able to breastfeeding, or superior to
breastfeeding.

It is designed to help limit the prac-
tice of companies dressing their sales-
women in uniforms that look like nurses’
uniforms, and sending them to mater-
nity clinics and villages to make the
sales pitch to illiterate women that in-
fant formula will make their babies as
strong and healthy as European babies,
or American babies.

1t is designed to prevent these “nurses”
giving free samples of formula to post-
parturient women for a few days, a prac-
tice which lets the mother’s milk dry up
and makes a return to breastfeeding
impracticable.

The manufacturers have claimed that
they do not engage in these and similar
misleading practices any more under a
voluntary code of self-restraint. But a
report by health professionals, Peace
Corps workers and others in the field last
year found at least 700 individual in-
stances of abuse.

The manufacturers claim that mar-
keting does not encourage women who
can breastfeed to switch to formula.
They claim their only goal is to reach
those women who cannot breastfeed. If
these marketing practices do not, in fact,
encourage sales, it is hard to understand
why the companies are so adamant
against any restrictions.

And it is even more difficult to under-
stand in light of the fact that this code
is purely advisory. It mandates nothing.

This question involves much more
than ideological arguments over whether
we should oppose the anticorporate at-
titude of some governments. It directly
affects the health of new-born babies in
Africa, Asia, and Latin America.

Infant formula is meant to be pre-
pared under careful sanitary conditions.
It is designed for mothers who under-
stand the nufritional needs of their
babies. When it is mixed from a con-
taminated water supply, when none of
the utensils can be sterilized, when il-
literacy or misunderstanding combines
with poverty to stretch the precious for-
mula by watering it down, when it can-
not be refrigerated in a tropical climate,
then the use of infant formula is surely
inappropriate. When the disposable bot-
tles American mothers use do not exist,
and formula is given to a baby from a
Coke bottle with a rag tied across the
neck then, surely, infant formula is dan-
gerous to infants.

So I am deeply concerned about the
implications of our negative vote. In-
stead of sending the message that we
support free economic activity—which
we do—that corporate operations play
an important constructive role in devel-
oping countries, are we instead sending
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the message that the economic health
of private interests far outweighs any
other consideration in the world
community?

That is why I am concerned about the
administration’s overruling the decision
reached by the Department of State and
Health and Human Resources to ab-
stain on the vote as a mark of U.8S. con-
cern about overly broad restrictions on
commercial activity. An abstention sends
that precise message. A negative vote
sends much more.

The drafting of the code had already
been substantially modified at U.S. in-
sistence. References to nonmilk-sub-
stitute baby foods were eliminated at our
insistence. The code was made advisory,
rather than being issued as a regulatory
code, at our insistence. The language of
the code was toned down at our
insistence.

All this was done to maintain the
unanimity of world concern about the
nutrition and health of the most help-
less among us, newborn infants.

But, apparently as the results of in-
dustry lobbying, the administration has
vetoed this advisory recommendation.

A recognition of the sanctity of human
life and support for the right of life itself
surely goes beyond the most elementary
goal of seeking to permit birth. It surely
entails obligations to preserve newly-
born life and to protect the health of the
newborn, as well.

I deeply regret this wrong decision by
the U.S. Government to vote against this
code.

I thank the Chair and I thank my col-
league, Senator LeEany, for the oppor-
tunity to say a few words on this subject.

Mr. LEAHY. I thank the Senator, the
distinguished Senator from Maine.

I appreciate the comments of the dis-
tinguished Senator from Maine who has
expressed a great deal of concern about
this issue in the past. I could not empha-
size enough what the distinguished Sen-
ator from Maine refers to and that is a
concern, a concern for life that all of
us share. I hope that none of us feel or
that no one in this country feels that it
is only those who may use a rubric or a
slogan, whether it be right to life or any
other type of slogan that only they are
concerned about lives. I cannot imagine
any Member in this body. Republican or
Democrat, who is not concerned with
human life.

But it has to go beyond merely the
rhetoric of being concerned with human
life. One has to make sure that reality
catches up with that rhetoric and, con-
versely, that the rhetoric does not over-
shadow the reality. It is not enough sim-
ply to give speeches that say we value and
we cherish human life, which we do, it is
not enough to say that we will make the
world free and safe for all people, unless
we take the steps to make sure that those
people, especially the most defenseless of
them, can live in such a world.

It is not enough to use the rhetoric on
the one hand, but then to substitute the
reality of a really Faustian alliance with
corporations that obviously care little for
life and care little for the well being of
their customers but care only that there
be customers. And so many of these
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multinational corporations could care
less about the lives of the people in the
third world of the emerging nations.
They could care less about a right to life
no matter how defined.

I think that instead of taking action
which seems to appear to condone what
they have done, that we should take ac-
tion that condemns what they do—not
just what they have done but what they
do—because their activity condemns to
death tens of thousands, hundreds of
thousands, even millions of infants, born
and yet to be born, in Third World
countries.

I doubt very much if, for even a mo-
ment, these death sentences are discussed
in the corporate headquarters of some of
these multinationals, but rather, the bil-
lions of dollars of profits that are gained
by them putting into commerce, putting
into commerce, items that—because of
the countries they are used in—are as
dangerous and deadly as any drug ped-
dler on the streets of any city in the
United States or anywhere else in the
world.

Is it any more deadly, I ask my col-
leagues, for a pusher in the cities or
back alleys of this country to peddle
heroin to an addict, an adult addict who
can make a conscious determination of
whether they will take that heroin or
not? Is it any different, or is it in fact
more deadly, than giving polluted, dan-
gerous, unsanitary formula in a bottle
ridden with germs, unsterilized, to a 2-
month old infant who has no choice at
all but respond with a biological urge to
eat and in thousands and thousands of
instances takes in a more deadly sub-
stance than that heroin addict in the
back alley of our cities?

And yet every one of us, in or out of
the Government, will rise on this floor
and condemn the activities of those
heroin pushers. But they do not sit in
nice, gleaming corporate headquarters.

But you know there is one area I found
in our hearings where there is one very
near connection. None of those heroin
pushers are willing to talk about the
profits they make. They do not give out
a balance sheet detailing these profits.
I know from the hearings conducted by
the distinguished Senator from Massa-
chusetts (Mr. Kennepy) and others, that
we found that a lot of these multina-
tionals are not too eager to tell about
their profit figures either.

I know in the work that we did with
the Hunger Commission we found that a
lot of them said it was just a minor mat-
ter. A minor matter? The best informa-
tion we are able to develop is that we are
talking about a maultibillion dollar
market.

And is it not interesting, when the
figures get up into the tens of millions,
the hundreds of millions and eventually
into the billions of dollars, that any
question of morality goes right out the
window in those plush corporate head-
quarters?

Mr. President, let us make sure that
when we vote on this resolution it is so
overwhelming that we send two mes-
sages, not only in this land but across the
world: First, a message to our own Gov-
ernment that we will never vote this way
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again; and, second, to the world that the
policy of the United States is not to con-
done but the policy of the United States
is to condemn the activity of these multi-
nationals, an activity that determines
the death and guarantees the death of
helpless infants through the world.

Mr. President, I realize that there are
those who feel that we have taken a
great deal of time on this issue on the
Senate floor. Mr. President, I have seen
far more time taken on housekeeping
matters for the Senate. I have seen far
more time taken on mischievous amend-
ments to appropriations bills. Mr. Presi-
dent, I can think of few issues that are as
important, not only to the people of this
country but to the image of our country
abroad and, more than image, to the sub-
stance of life abroad.

Mr. President, I note on the floor the
presence of the distinguished Senator
from Massachusetts (Mr. KeENNepy). I
know that he wants to speak. He is the
Senator who has had the public hearings
on this matter and I yield to the Senator
from Massachusetts.

The PRESIDING OFFICER. The
Senator from Massachusetts.

Mr. EENNEDY. Mr. President, I wish
to express my very deep sense of ap-
preciation to the Senator from Vermont,
my friend, Senator Leany, and also to
Senator DurenBeERGER for their initiative
in developing the amendment which is
before us today, If I had my “druthers,”
I would have drafted a resolution which
would have deplored the action of the
United States in what I consider to be a
shameful vote in the World Health Or-
ganization on the infant formula code.

It seems to me, Mr. President, that the
vote that was cast by the administration
in behalf of the United States clearly
did not reflect the medical opinion of
those who have studied this issue close-
ly over a period of years, whether it has
been in the U.S. Senate or within the
World Health Organization. I refer to
very extensive hearings that our sub-
committee in the Labor and Human Re-
sources Committee, the Health and
Scientific Research Subcommittee, held
in 1978. The vote that we cast at the
World Health Organization was not con-
sistent with the medical testimony that
was submitted to our subcommittee, a
subcommittee that was acting in a bipar-
tisan way with our present Secretary of
HHS, Senator Schweiker, who was then
the ranking minority member and an
extremely active member on this issue,
a man who spoke with both knowledge
and understanding of the dangers of the
dilution of infant formula in the Third
World countries.

The vote that was cast in the World
Health Organization was also not con-
sistent with the studies that have been
done within the World Health Orga-
nization, which has a wealth of infor-
mation on the less developed countries
of the world where this infant formula
is used and abused.

So the action that was taken by the
United States in that international

forum is completely inconsistent with
what I consider to be the overwhelming
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medical testimony that has been gath-
ered not only in the U.S. Senate but in
the World Health Organization.

There should be no confusion, Mr.
President, by the Senate on this fact.

Second, Mr. President, it is important
that the American people, when they
read this debate, recognize that there
are those of us who are cosponsors of
this resolution who believe, and believe
very deeply, that if the vote was to be
cast in the World Health Organization
by the American people, the vote by the
United States would have been over-
whelmingly in the affirmative on what
the World Health Organization had de-
veloped—because the American people
understand the issue well because we are
a compassionate and humane nation
and citizenry.

The mothers of this country would
have demanded that the United States
and its representatives cast an affirma-
tive vote, mothers who, I think, under-
stand the needs of other mothers in the
Third World countries, who see their in-
fants die because of the failure of hav-
ing adequate resources to buy and use in-
fant formula, mothers who understand
the agony and the pain of an infant who
is on the verge of death because of mal-
nutrition. Maybe mothers in our own
society have not looked into the eyes of
their own infants and seen them die of
malnutrition, but they understand full
well what that horror can mean to a
parent, to a loved one, to a mother, and
fo the members of a family. That is what
we are talking about here this morning.

International agencies have estimated
there will be close to 1 million children
who will die in this world of ours because
of the misuse of infant formula. There
are 15,800,000 children who die every
year in this world. Fifteen million two
hundred thousand of them die in the
Third World from preventable diseases—
diseases that could be prevented with im-
munization and with technology which
are already available,

To do this would amount to maybe $200
to $300 million—a lot of money, granted,
but which pales in vomparison to the
billions and billions of dollars that we
spend in the budget of the United States,
money we spend in terms of our own
national security.

Sometimes we hear voices which say,
“Well, we cannot really immunize those
children in Third World countries be-
cause we cannot get out into the bush or
into rural areas.”

Listen to Dr. Davida Coady, who testi-
fled before our committee on the prob-
lems of nutritional deficiency, whether
it be Biafra, Southeast Asia, or Africa.
She talked about her visits to some of
the most rural and distant parts of the
world. And she says in those small vil-
lages the one item you can find is infant
formula.

It is how they are able to de-
velop and deliver cans of infant formula
into the most rural and remote places
in the world and still we are unable to
get medicines there or develop an im-
munization program to try and sustain
life in many of those same countries.

Mr. President, I remember traveling to
the World Health Organization in 1977
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and speaking about the abuses of the in-
fant formula. At that time I visited with
Dr. Mahler, the head of the World Health
Organization, urging his personal inter-
vention in ths development of a code.
Also, I remember his inquiring of me
whether there would be support by the
United States for the fashioning, shap-
ing, and development of an infant for-
mula code.

I could not possibly conceive of the
possibility that the United States would
not be out front in trying to lead the
world in an area which is of such great
importance and significance for millions
and millions of people throughout the
world in the fashioning and the shaping
of an infant formula code.

I recall returning from that World
Health Organization and working with
the then Senator Schweiker in the de-
velopment of this very extensive set of
hearings on the medical implications of
failing to develop an infant formula
code, and returning to the World Health
Organization in 1979 and speaking with
the delegates at that assembly about the
progress that had been made in the de-
velopment of an infant formula code.

Then I heard the first rumblings in
the early part of this year that the
United States was thinking of voting
negative—not in the affirmative or ab-
staining with objections, other possible
votes that the United States could take.
Now we were considering casting our
vote in the negative, being the only na-
tion in the world to cast our vote in the
negative on an issue that will not even
affect the United States but will only af-
fect the other countries of the world
if they take the appropriate remedial ac-
tion which will protect their people.

It is a voluntary code, to be accepted
or rejected by the individual nations, but
the U.S. position was, in effect, saying,
“We are not even going to urge that
Third World countries even consider this
particular code.”

How shameful our vote, Mr. President,
and how shameful our action.

It seems to me, Mr. President, that
this resolution does, in some measure,
give an opportunity for the elected rep-
resentatives of the American people to
indicate what I stat2d earlier—that, if
this issue had been decided by the Ameri-
can people rather than by this adminis~
tration, there would have been a very
clear, powerful voice that would have
spoken and voted in the affirmative and
placed the United States where the
United States should be placed. That is in
a leadership role for its concern for hu-
manity and its concern for children, its
concern for suffering, anguish, and pain,
and its concern for our follow human
beings who share this planet with us.

On the issue of whether it is the sur-
vival of infants or the profit margins of
major international drug companies, who
profit so dramatically from infant for-
mulas, there would have been no equivo-
cation, there would have been no hesita-
tion. The voice of the United States and
the vote of the United States would have
been aye.

Mr. President, this resolution gives us
some opportunity to speak on this issue
and to indicate by our support for it that
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we reject the position of the administra-
tion on this question and that, on this
resolution, we express the position of the
American people and vote aye.

Again, Mr. President, I commend the
Senator from Vermont and the Senator
from Minnesota for their leadership in
this issue.

Mr. President, I ask unanimous con-
sent to have printed in the Recorp a let-
ter which I sent to Secretary Schweiker
in April of this year on this issue, in
which I was joined by Senator PeLL and
Senator HATFIELD.

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

U.S. SENATE, COMMITTEE ON LABOR
AND HuMAN RESOURCES,
Washington, D.C., April 10, 1981.
Hon. RICHARD S. SCHWEIKER,
Secretary of Health and Human Services,
Washington, D.C.

Dear MRr. SECRETARY: We are writing to
express our hope that you will give your sup-
port to a consensus which has been developed
by the World Health Organization on a vol-
untary code of marketing of breastmilk sub-
stitutes (infant formula). As you will re-
member, it was the work of the Senate Health
Subcommittee in 1978 which highlighted the
serious health consequences in the develop-
ing world associated with the use of infant
formula. In May, 1980 the full Senate Com-
mittee on Forelgn Relations in its report on
the foreign aid legislation, endorsed the rec-
ommendations of the WHO/UNICEF speclal
meeting, of October 1979, on Infant and
Young Child Feeding. The Committee’s re-
port stated “The Committee wishes to go on
record in support of WHO and UNICEF's ef-
forts to formulate an Iinternationally ob-
served Code for the appropriate marketing
and distribution of breastmilk substitutes.”

In our view, the WHO Code deals with this
issue in a sensible manner. Its voluntary
nature also argues for our support. The WHO
has been able to effect & compromise solution
which apparently has the support of the de-
veloping world countries, virtually the entire
health community, our European allies and
at least the acquiescence of the European
manufacturers involved who now constitute
some 90 percent of the actual production of
the infant formula.

We belleve that it is in the American inter-
est to join this consensus. If necessary, res-
ervations could be made on those points in
the Code that cause serious problems for the
industry. We belleve that a negative vote
would be directly counter to our own inter-
est and would place us in a position of op-
posing a major step toward reducing sickness
and death among Third World infants. We
have written to Secretary Halg on this mat-
ter as well.

We hope that you will take these views
into consideration as you consider the U.S.
position at the upcoming World Health As-
sembly.

Sincerely,
EpwArp M. KENNEDY.
CLAIBORNE PELL.
MArK O. HATFIELD.

Mr. LEAHY. Mr. President, I thank the
Senator from Massachusetts for his
statement, and I find myself in total
agreement. I could not help but think
during the hearings held by the Senator
from Massachusetts that the case was
made so persuasively by people who had
no political ax to grind at all. They were
people who were just involved in world
health care, concerned people.
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Mr. KENNEDY. Will the Senator yield

have printed, Mr. President, the witness
list of individuals who appeared in a
public forum that a number of Senators
held on this issue last month. This just
reinforces the point made by the Sena-
tor from Vermont. For we had on this
panel Bishop Francis Murphy, who is the
chairman of the Archdiocesan panel of
Justice and Peace Commission of Balti-
more, but also representing the Catholic
bishops. We had Rabbi David Sapper-
stein, who is the director of the Religious
Action Center of the Union of American
Hebrew Congregations and the Central
Conference of Rabbis and Mr. Louis
Knowles, who is associate professor of
public health of the University of Cali-
fornia at Los Angeles.

Quite frankly, these were three repre-
sentatives of the three different denom-
inations of religion in the United States.
But we could have had a panel, that
would have continued to be testifying
even today, of those who are concerned
about the moral implications of the vote
of the United States and our responsi-
bilities in terms of the hungriest and
neediest people of the world. There was
no equivocation, no hesitation from that

group.

On the third panel, there was Dr. Dav-
ida Coady, who has been appearing be-
fore our committee since the early 1970’s.
Formerly Davida Taylor, she is an out-
standing nutritionist, who first worked
in Biafra. She now works at UCLA as a
nutritionist, teaches there for 6 months
of the year and takes 6 months of the
year to work in an underdeveloped coun-
try. Her final words to the Members of
the Senate at the forum were that she
does not mind the deprivation and she
does not mind being separated from her
loved ones and the members of her own
family for 6 months at a time, doing that
year after year; that while she was
troubled by the extent of poverty that
she saw in the Third World and the suf-
fering that she saw, the one thing she
pleaded for was for the United States
not to be undermining what she and
others had dedicated their lives to; that
is, trying to provide at least some sem-
blance of a nutritious diet for infants in
the Third World.

She felt that if the Congress of the
United States could do anything in this
area, maybe we are not in a position to
do all the positive things that we would
like to do, but for God’s sake, do not
permit the kinds of abuses that we have
seen with infant formula. Mr. President,
this is a person who has years of profes-
sional experience in this area.

There was also Dr. Michael Latham,
professor of international nutrition,
Cornell University, who was on a study
mission I sent to Africa. Also Douglas
Johnson, who has been national chair-
person of the Infant Formula Action
Coalition. Then there were the extremely
courageous Dr. Stephen Joseph, who was
the Deputy Assistant Administrator of
Human Resources Development, and
Eugene Babb, Deputy Assistant Admin-
istrator for Food and Nutrition, AID.
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I think it is probably appropriate at
this point to note that these two individ-
uals, men of conscience, preferred to re-
sign their official positions rather than
be a part of a decisionmaking process
that ran so completely contrary to their
consciences. They had careers of dedica-
tion to the interests of the United States
in the service of their country and the
foreign service of our Nation, but they
finally came to a point where they said,
on this issue, “Enough is enough,” and
they stood with the American people. I
think at a time of a lot of cynicism and
skepticism about bureaucrats and people
who run Government agencies, these
two individuals stand out as stars, indi-
viduals who wanted to come down on
the side of the American people on this
issue rather than with the administra-
tion’s decision, which ran so completely
contrary to their conscience. I think in
this whole dialog and development of a
Senate record, they ought to understand
that their actions speak powerfully and
their service to their country is respected
and understood by many.

(Mrs. HAWKINS assumed the chair.)

Mr. LEAHY. Madam President, if the
Senator will yield, I am remarkably
proud of both those men. The irony of it
is that they had to resign their positions
because they had tried to defend the
United States from taking an action
that was sure to bring about worldwide
condemnation—and it did.

The further irony of it is that what
they were doing was taking a position
that I am confident reflects the feeling
and the will of people of both political
parties, of all ideologies throughout the
country. Had the United States taken
their position, we could have increased
our credibility within the Third World,
we could have shown our dedication to
humanity, and we could have shown our
dedication to basic rights of life.

Yet, because they were not listened to,
they had to resign; and the United
States went into a position that brought
about condemnation from around the
world, raised serious questions about our
responsiveness to the Third World, and
was a position that was an enormous
propaganda gift to those countries that
are opposed to the United States.

Here, all the things that the United
States does not want to do, the United
States ended up doing. The two courage-
ous people who tried to keep the United
States from making a terrible mistake
were forced to resign their positions. We
cannot say enough good about them, and
I am pleased by the recognition they
have received in the other body for their
activity.

Mr. EENNEDY. I thank the Senator
for his comments.

Madam President, I ask unanimous
consent to have the witness list printed
in the RECORD.

There be‘ng no objection, the witness
list was ordered to be printed in the
REecorp, as follows:

WiTNESS LisT
PANEL I

Ms. Linda Kelsey, Actress, Los Angeles,

Calif.

Rev. Daniel Driscoll,
Ossining, N.Y.

Maryknoll Order,
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Sister Margaret Moran, Medical Misslon

Order, Philadelphia, Pa.
PANEL 11

Bishop P. Francls Murphy, Auxilliary
Bishop of Baltimore, Chairman of Arch-
diocesan, Justice and Peace Commission of
Baltimore.

Rabbl David Sapperstein, Director of
Religious Actlon Center of Union of Ameri-
can Hebrew Congregation and the Central
Conference of American Rabbls,

Mr. Louis Knowles, Coordinator for Hunger
Concerns, National Council of Churches in
the U8, New York, N.Y.

PANEL III

Davida Coady, M.D., Associate Professor
of Public Health, University of California at
Los Angeles.

Dr. Michael Latham, Professor of Interna-
tional Nutrition, Cornell University, Ithaca,
N.Y.

Mr. Douglas Johnson, National Chalr-
person, Infant Formula Action Coalition,
Minneapolis, Minnesota.

PANEL IV

Dr. Stephen Joseph, Deputy Assistant Ad-
ministrator, Human Resources Development.

Mr. Eugene Babb, Deputy Assistant Ad-
ministrator for Food and Nutrition, Agency
for International Development.

Mr. LEAHY. Madam President, the
witness list that has just been placed in
the Recorp by the distinguished Senator
from Massachusetts is interesting be-
cause, as he has said, the hearings could
have gone on, with a continuing witness
list, until now, and it could have con-
tinued beyond. We would have heard
more and more of the same, more and
more documentation. In fact, of the var-
ious hearings or meetings I have at-
tended, I have been to very few where
the documentation on a subject was so
thorough, so complete, and so persuasive.

It is interesting to look at what might
be said on the other side. About the
strongest support I have heard given for
the activity of the multinational sale of
baby formula and the way they have
done it was, “well, it really doesn't
amount to very much business, and it
really doesn’t amount to very much ac-
tivity on our part and, therefore, why
the fuss?”

The obvious question we ask then is,
“How much business does it amount to?"

“Well, we have differing kinds of ac-
counting methods, et cetera, so we don't
give the answer.”

Madam President, as nearly as we can
tell, the business amounts into the bil-
lions of dollars. That is why, as I said
before, money wins out over morality in
this question. That is why those in the
corporate headquarters—well-fed, well-
cared-for—can close their eyes to the
suffering and the deaths of infants
throughout the third world. It is a case
in which one would think that any per-
son with a spark of human conscience
would condemn, not condone, the activ-
ity we are seeing.

Madam President, I know there have
been times when some other justification
has been tried to be given for this. The
Baltimore Sun published an article last
year on this matter in which Edwin T.
Frantz, the vice president of Stouffer’s
tried to defend the activity of Nestles in
this regard. I will read a response by Dr.
Carl E. Taylor, who is professor and
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chairman of the Department of Interna-
tional Health at Johns Hopkins Univer-
sity. His response appeared in the Balti-
more Sun of September 13, 1980. Dr.
Taylor said:

Editor: The Saturday, August 23, edition
of The Sun carried an article by Edwin T.
Frantz, vice-president of Stouffer's, a Nestle
afliliate, that is full of self-serving distor-
tions and inaccuracles. In setting the record
straight it 1s important to realize that the
current counter-offensive against the “Nestle
Boycott" by representatives of affiliated sub-
sldiaries such as the Rusty Scupper indicates
that the boycott is being remarkedly
effective.

(1) It 1s the worst kind of distortion by
assoclation to Imply that because use of
Nestle's infant formulas has increased in de-
veloping countries they can take credit for
the decline in infant mortality which has oe-
curred in spite of Nestle's activities.

It is outright fallaclous to say, “Nestle has
been the strongest supporter of breast-feed-
ing of infants."” The well documented truth,
which I have seen myself in many countries
where we have research projects, is that in-
fant formula representatives use unscrupu-
lous sales tactics.

For instance, women dressed llke nurses
have handed out free samples to lactating
mothers, then when the breast milk dried up
the poor mother had to buy formula—a
process analogous to a drug pusher. Because
of cost, the mother dilutes the formula so
much that it only colors the water and is
totally inadequate nutritionally.

(2) The argument downplaying the role of
bottles In transmitting infections is also
spurious. Even though infected water would
be used with a spoon and cup, the dosage of
infectious agents would be much less,

An Inadequately sterilized bottle with milk
residue is one of the bacterlal world's most
deliclous culture media. It is almost impos-
sible to clean a bottle and nipple except with
sophisticated equipment, whereas a cup and
spoon can be readily cleaned and sun dried.
Use of bottles is actually and symbolically
assoclated with formula feeding while gruels
are, in most local cultures, automatically
eaten with local utensils.

(8) It is sclentifically untrue that supple-
menting breast-feeding with gruels of cereals
and lentils leads to “serious infant nutrition
problems."” Breast-feeding, even by an under-
nourished mother, provides the protein
needed so that even cassava or arrowroot
supplements provide the added calorles suf-
ficlent to sustain excellent growth.

(4) It 1s not true that formula use is lim-
ited to the urban middle class. I have a plc-
ture of a typlcal shop In a remote valley two
weeks trek into Nepal with the shopkeeper
breast-feeding her own Infant while the
shelves behind her are loaded with infant
formula.

(5) Nestle and the other infant formula
companlies are not leading the current world-
wide move to promote breast-feeding as is
claimed but are belng dragged along kicking
and screaming to cooperate with the new
“code" for ethical behavior of infant formula
sales which is being drafted under the aus-
plces of the World Health Organization and
UNICEF.

This was written, as I have said, on
September 13 of last year. The code he
spoke of is the code that the United
States, all by itself throughout the world,
voted against.

I quote Dr. Taylor again:

The saddest Indictment agalnst thelr at-
titude 1s that when this code came up for
vote at the last World Health Assembly, the
United States stood almost alone in voting
against 1t. The U.S. position was taken over
the vehement objectlons of U.S. health pro-
fesslonals because of pressure on the State
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Department from the Department of Com-
merce.

Much of the international credibllity gen-
erated by U.S. church groups and others
who have led the boycott was neutralized
by that one vote and a slow retrieval of our
position is now going to be necessary. Ob-
viously the boycott of all Nestle affillates
including the Rusty Scupper, 15 still needed
to show that we care.—Carl E. Taylor, M.D.

Madam President, I do not stand here
suggesting boycotts. I stand here sug-
gesting the United States stand for
world health, that the United States
stand for decent nutrition, and that
the United States stand for the war
against malnourishment and hunger.

Madam President, I have said over
and over again, and I will say it once
more, that we have no difficulty in this
country of condemning drug peddlers
and drug pushers. I join in that con-
demnation. I join in condemning the
criminal activity that they carry out but
especially the human misery that is
caused by those addicted to them.

But you know it is easy for us to con-
demn the drug pusher and the drug
peddler. The drug pushers and drug ped-
dlers are not among our friends and our
associates. They are outside the pale.
They are outside decent company and
decent people. So we can condemn them.

But what happens when those who are
as bad as any drug peddler or any drug
pusher, when the corporate executive
determines that we will addict the moth-
ers and infants of the Third World into
unsafe, unsanitary bottle feeding, we
will subject them to disease, to mal-
nourishment, to hunger, often to death?
Do they not deserve the condemnation of
us, of our people, of our Government, of
our country as much as an international
drug peddler and drug pusher? And
could it be that that condemnation does
not occur because they are just nice
people, because they have nice homes,
because they work in nice buildings and
they go to nice clubs and they have nice
political affiliations, and they have nice

‘adherence to the tenets of the free en-

terprise system?

In my former career as a prosecutor
I could point to a lot of heroin peddlers
who belonged to nice clubs and had nice
affiliations, political and otherwise, and
it might appear as if they were nice peo-
ple, who would stand up and say they
were all in favor of the free enterprise
system. In fact, one of the regulations
they would like to get rid of is the law
against heroin peddling and let the free
market seek its own level.

That is what we are doing here. In the
guise of free enterprise we end up con-
demning to death thousands, perhaps
millions of infants.

Even there we blew it. Even on the
strictly commercial sense we blew it, be-
cause as the Journal of Commerce stated,
“If the United States abstains or votes no
on the infant formula code we believe it
will gain little or possibly lose much in its
effort to restore U.S. credibility and in-
fluence with the developing world.”

I refer, Madam President, back to the
Vancouver, Wash., Colombian which said,
“The ethics of a public policy that puts
corporate profits before infant starvation
are questionable, indeed.”

I expect the REcorp will carry a num-

June 18, 1981

ber of pages pro and con on this issue,
speeches delivered on the floor and
speeches not delivered on the floor.
I wonder if any of those speeches say it
better than that.

The Oskaloosa, Iowa, Herald:

We say human beings and the preservation
of health and life are more important goals.

The Hartford Courant, May 21, 1981:

The code, which the Reagan administration
opposes for ideological reasons, is only a par-
tial but necessary step toward protecting the
health and welfare of mothers and children.

This is from the Conway, Ark., Log
Cabin Democrat, May 21, 1981:

America, the world's leader in sharing its
medical knowledge, equipment, and person-
nel with other nations, got a black eye with
this vote.

The Minneapolis Tribune, May 21,
1981:

But potential health benefits from applica-
tion of the-code outweigh its bureaucratic
drawbacks.

The San Francisco Examiner, May 22,
1981:

It is saddening that the Government has
given, for no good reason, the adversaries of
this country an emotional club with which
to beat us over the head. Even if it happened
to cost us something (which it wouldn't),
we need to show a good deal more concern
on this question and reverse our natlonal
position.

The Marshall,
May 22, 1981:

Surely the Reagan administration is oper-
ating out of ignorance. Surely our President
and other top Government officlals do not
want to cast our country in the role of a
childkiller and, worse, one who does so for
profit,

The Catholic Review, May 22, 1981:

Despite overwhelming evidence that such
marketing practices by multinational corpo-
rations like Nestle and Bristol-Myers are
detrimental to the health of young chlldren,
the U.S. took the risk of destroying its own
credibility In world health and trade circles.

I commend very much my distin-
guished colleague from Minnesota in
sponsoring with me and with the others
this resolution.

Madam President, I am willing to
yield to the Senator from Minnesota if
he prefers. I will have further things to
say before the vote.

Madam President, I suggest the ab-
sence of a quorum and ask unanimous
consent that I may do so without losing
my right to the floor.

The PRESIDING OFFICER. Without
object, it is so ordered.

The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DURENBERGER. Madam Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURENBERGER. Madam Presi-
dent, I clarify——

The PRESIDING OFFICER. Under
the previous order the Senator from
Vermont was to be recognized.

Mr. LEAHY. I yield to the Senator
from Minnesota.

Mr. DURENBERGER. Madam Presi-

Minn., Independent,
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dent, I first clarify a one-word error
that appears in the printed amendment
No. 72, which is under consideration.

On page 3, line 17, the fourth word on
that line should read “member” rather
than “ntmber” as in the original
amendment introduced yesterday.

Madam President, I have appreciated
the opportunity to listen to a variety of
statements in support of this resolution
yesterday and again this morning, and
while others are anxious that this mat-
ter be brought to a vote and that the
underlying bill be disposed of, I think it
is important that those who do have
something to say on this issue have the
opportunity to say it.

A lot has been said today, in particu-
lar, about mothers and about children,
and I will not try to add my own feelings
on that sccre, although it is important
and relatively easy to do it.

I noted in the Recorp during the con-
sideration of a similar resolution before
the House of Representatives on Tues-
day that Congresswoman PAT SCHROEDER
took the opportunity to say that she has
been waiting for a long time for a
“motherhood” issue to come along on
which to speak. She felt this was such
an issue.

But I would add another dimension
that I think is very important to the
consideration of this particular amend-
ment. Earlier this morning there was
a group of about 40 young Minnesotans,
all Future Farmers of America, in the
gallery. Prior to their coming over here
I had the opportunity to speak with them
and to answer some of their questions.
The first question I was asked by these
young people was on this particular is-
sue, although when they asked the ques-
tion they had no idea I was today in-
volved with this amendment.

I asked them why this issue was of
importance to them, and they said very
simply:

We and our families feel that our mission
in life is to feed the hungry, and we have a
deep concern for the p=onle of the third
world and for our opportunities to provide
them with the necessitles of life. We are
kind of confused by the vote of our Govern-
ment with regard to the infant formula
issue.

That gave me the opportunity, Madam
President, to speak to a part of America
and a part of the world that I think has
been neglected so far in this debate. The
unique thing about Americans around
this world is the fact that they bring the
same kind of compassion and the same
kind of commitment to their fellow men
and women wherever they go in the
world and wherever they find the need.
They bring an experience, they bring an
expertise, they bring money, they bring
food, they bring whatever they can to
share with other people.

For the many years that Americans
have been leaving this country to go to
developing countries around this world,
we have found them coming back to this
country saying:

Can't we do more? Can't we do it better?
Can't we better feed the hungry and clothe
the naked and educate the young and de-
velop Job opportunities and whatever may
be needed so that the people in other parts
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of the world can have the opportunity that
we have in this country?

Americans, as several people have in-
dicated here this morning, have been
taking a part of their lives and sharing
it with other people without any com-
pensation other than knowing that they
have fulfilled a part, and probably the
most important part, of their mission
here in life.

So I think it is important to say on be-
half of every one of those Americans—
whether they have had the opportunity
to go abroad and to work in underde-
veloped nations with people, or whether
they have been here wishing they could—
that the vote on May 21 has not changed
America’s role in providing for the needs
of those less fortunate.

Now, part of the amendment that is
before us speaks to our concern as Mem-
bers of this Congress with the negative
vote and our concern that the vote has
subjected the U.S. policy in the health
area to widespread misinterpretation. I
think that is the key to the issue before
us here today.

We heard all of the editorials recited
from all over the United States of Amer-
ica indicating that America sent the
wrong signal abroad. We heard the Sen-
ator from Vermont read a portion of
Linda Kelsey's letter. I would want the
Senator from Vermont and all my col-
leagues to know that Linda Kelsey's com-
passion and concern, and the sacrifices
she has made, I think, from the fact that
she was born, raised, and educated in St.
Paul, Minn. She exemplifies people like
Doug Johnson who, for several years,
has been trying from a Minnesota base
to bring the concerns of this issue be-
fore the American people.

So we have heard all of the misin-
terpretation in one way or another.

The other side of it is expressed by
constitutional lawyers, principally Sam
Ervin, for example, who said:

Whether or not constitutional issues have
been raised by World Health Organization
action is crucial.

The debate over the World Health Orga-
nization's proposed international code to
regulate the marketing of infant food prod-
ucts has so far centered on whether it is
healthier for mothers to breastfeed their
babies or to use infant formula.

The draft code is a totalitarian document.
It would undermine the baslic American
values of free speech, free press and free
competition in the marketplace.

At least one newspaper, the Chicago
Tribune, as I recall, in a May 20, 1981
editorial said in part:

The code, which is voluntary but which
WHO wants all nations to incorporate into
their laws and regulations, sharply curtalls
the way baby formula can be advertised and
marketed.

It gives some examples. It goes on to
say:

The United States is right to vote against a
code it would not incorporate into American
law—and right to oppose this initlal adven-
ture into the regulation of international
marketing of products.

So, Madam President, I would suggest
that what we are doing here is not so
much condemning a policy, because I do
not think that that vote represented a
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policy. It would appear from a careful
reading of the record leading up to the
decision to cast a negative vote that the
fault here is not with the policy of our
new President, the fault is not with the
policy of the new administration. The
fault probably lies with the process of
decisionmaking by which any new ad-
ministration comes to decisions on issues
like this.

I would recommend to my colleagues
the statement of Congressman Jim LEACH
of Iowa who, on Tuesday, in the House
debate on a similar resolution addressed
this particular problem. I will just quote
one concluding comment from the Con-
gressman's statement. This was in sup-
port of the House resolution, which
passed overwhelmingly:

All administrations take time to establish
decisionmaking processes with which a new
President can feel comfortable. I would hope
that the infant formula issue would become
a case study in decisionmaking, to ascertain
whether refinements in the recently estab-
lished process are in order.

I would suggest, Madam President,
that there are times when it is important
to stand alone on principle. But no one
here has argued that the U.S. vote was
wrong because it was the only “no” vote.
It is of great concern to all of us, how-
ever, when our country stands alone and
the bottom line of the issue involved is
the most basic of health issues, the life
of the newborn.

The amendment has been carefully
crafted, with the help of the Senator
from Vermont and the Senator from
Kansas (Mr. DoLE), to make sure that
that bottom line is American policy. The
bottom line reaffirms the dedication of
the United States to the protection of the
lives of all the world’s children and the
support of the United States for efforts
to improve world health; it endorses the
work of AID and the World Health Or-
ganization and UNICEF; it encourages
international health organizations and
their member states to continue combat-
ing infant illness by improving sanita-
tion and by improving water quality; and
it urges the U.S. Government and the
breast milk substitute industry to sup-
port the basic aim of the code and to
cooperate with the governments of all
countries in their efforts to develop
health standards and programs designed
to implement the objectives of the code.

So the Senator from Vermont is cor-
rect when he says a signal will be sent
by this amendment, and that that signal
will principally be our concern for the
impression that that vote has left on
the people of the world about American
policy.

Those of us who proposed this amend-
ment believe that that was not the vote
that should have been cast. Senator DoLE
yesterday expressed his concern when he
said that the administration could have
accomplished its objectives by other
means, principally by abstaining on this
issue and by indicating its reasons for
doing so.

But in the end, Madam President, it
is crucial whether we who represent the
American people criticize a decision or
criticize an underlying policy. In this
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case, it is my opinion that the decision
warrants criticism; the policy does not.

I have no concern that this President
or that this administration has differed
or varied or traveled any distance from
the commitment that American individ-
uals and the American Government
have made for many years to improve
the health of the children of this world.
I hope they improve their decisionmak-
ing process when it comes to these and
related issues. And I, too, believe that
this amendment will insure that a similar
vote will not be cast in the future.

I yield back to the Senator from Ver-
mont in the hopes that we may be able
to, at the convenience of our colleagues,
conclude this matter in perhaps the next
10 minutes or so.

Mr. LEAHY. Madam President, I will
conclude for myself very soon. I probably
just have 2 or 3 minutes. I am afraid if
I talk much longer on the subject, I may
do irreparable damage to the image that
Vermont has taciturnity and I certainly
would not want to do that.

I must state to my colleagues, in now
starting my second term in the Senate,
I have had very few issues that have con-
cerned me as greatly as a person, as a
parent, and as an American as this issue,
because ultimately it is a very great
moral issue.

The actions taken by our country re-
flect so much what kind of an image we
will have throughout the world. I use
that word “image"” in the truest sense of
the word, because I want an image of
our Nation that reflects the goodness of
our people, reflects the concern of our
people, and especially reflects the great
concern that Americans have always had
for their children, a concern that we have
over and over again expressed for the
children of the world. I hate to think that
an action we take as a country could wipe
out that image almost overnight. So I
hope there will be an overwhelming vote
in the Senate today so that we do not do
that.

Madam President, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The bill clerk proceeded to call the
roll.

Mr. LEAHY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. War-
NER) . Without objection, it is so ordered.

Mr, LEAHY. Mr. President, I have
been reading excerpts from certain news-
papers around the country. I would like
to refer to several of them at this point.

The South Bend Tribute, on May 23,
1981, stated:

No amount of explanation will erase the

stigma of our vote. We are giving up world
leadership for business reasons.

The Fayetteville, N.C., Observer, on
May 25, 1981, stated:

Is the Reagan administration allowing the
interests of big business to prevail over those
of mothers and children? That is the smell

of it.
The Kansas Times, on May 25, 1981,
stated:

In falling to support a humanitarian
World Health Assembly resolution favoring
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mother's breast milk as infant food at the
expense of commercial substitutes, the
United States shamed itself. Not only did it
decline to stand beside 117 other nations of
the world declaring concern for the dangers
to children in underdeveloped countries
posed by infant formulas, this administra-
tion served unqualified notice that it is not
interested in being a symbolic moral leader.

The Buffalo Evening News, on May 26,
1981, stated:

It is unfortunate that the Reagan admin-
istration found it necessary to cast a vote
that unduly stressed legalistic issues to the
exclusion of the health concerns involved in
the infant formula debate. The decision . . .
contributed nothing to the image of either
the present administration or the nation.

The Valley Advocate, Northampton,
Mass., on May 27, 1981, stated:

Shame seems often to be the underbelly
of bravado. Yet, in the government's latest
swagger before the world community there
is a schism that 1s becoming familiar. Those
who committed the indiscretion remain
smug while the outery of high-ranking, re-
spected officlals and our consciences reveal a
depth of humiliation.

The Bucks County, Pa., Times, in May
1981, stated:

It 1s painfully obvious that decisions like
this one will not endear the administration
to the leaders of the world’s underdeveloped
nations. Tn some cases, our legitimate inter-
ests make it imvossible to accommodate
them. But the controversy over infant for-
mula appears to be a case of the administra-
tion golne out of its way to be insensttive to
their concerns.

The Philadelphia Inquirer, in May
1981, stated:

The controversy is literally a motherhood
Issue, and the White House has put the
United States on the wrong side of it.

Mr. President, in summation, we have
heard the debate, and I think we have
made a good record here. In this record,
I think we have emphasized the fact that
the American people not only disagree
greatly with the vote that was cast earli-
er, but also disagreed very much with
the fact that commercial interests are
being allowed to run rampant over hu-
man interests; that money has been al-
lowed to ease out morality.

I would emphasize once again to my
colleagues that we cannot stand here
and condemn drug peddlers and drug
pushers and sav how bad thev are be-
cause of what they do to their victims
and close our eyes to those who. in the
guise of commercialism and the free
enterprise system, condemn just as
greatly the infants of the Third World.
Infant formula manufacturers and dis-
pensesrs have done precisely that.

It is a shame on world trade.

I rather suspect that this country, at
least, in future votes, will emphasize that
we do indeed feel it is a shame.

Mr. President, our country is a good
country; it is an honest country. It is
a country with a heart and a country
with a great sense of morality.

T would hope that neither our own citi-
zens nor the rest of the world judsge our
country on a vote that was, quite frank-
ly, in my estimation, a bad, bad mistake.
I would hope they would look at the
action we are about to take here in the
Senate and the action taken in the other
body to reflect our true nature.
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Mr. President, I am perfectly willing
to yield back the remainder of my time
should the Senator from Minnesota be
willing, and go ahead with the vote.

Mr. DURENBERGER. Mr. President,
the Senator from Vermont is correct.
I think the world will judge us on this
vote today, not on the May 21 vote. I
think that is why this amendment and
this vote are so important.

I want to conclude by expressing my
appreciation to the Senator from Ver-
mont for his longstanding efforts in this
regard, for his particular understanding
in putting together this amendment, and
for his concerted efforts to bring a
broader appreciation to the world of
America’s concern for the health of the
young.

Mr. LEVIN. Mr. President, I am
pleased to be a cosponsor of the amend-
ment which has been offered by Senators
LeaRY, DURENBERGER, and DoLe which
expresses the Senate's concerns regard-
ing the U.S. delegation’s negative vote
on the World Health Organization’s in-
ternational code of marketing of breast
milk substitutes.

This amendment, if approved by the
Senate, will send a clear message to
those who have legitimately questioned
the administration’s decision to vote
against the code that the Congress sup-
ports the goals established by the World
Health Organization—that of protect-
ing the health of infants and mothers
in developing nations through proper
marketing procedures.

Mr. President, we have known for
some time that studies indicate that in-
fants in the Third World have suffered
from diseases and in some instances,
death from the misuse of infant formula.
Yesterday the Washington Post reported
that a study recently completed by a San
Francisco social advocacy law firm indi-
cated that misuse of infant formula is
not restricted to developing nations. Ac-
cording to the report published by the
law firm, pediatricians in the Los An-
geles metropolitan area who were ques-
tioned about the use of infant formula
by the poor indicated that misuse has
resulted in “diarrhea, gastroenteritis,
vomiting, dehydration and malnourish-
ment.” If there was evidence that chil-
dren are dying from improper use of
breast milk substitutes in this country,
I am confident that the administration
would act promptly to control marketing
procedures. I believe that we have some
responsibility to assist in protecting the
ti\{es of children in Third World coun-

ries,

While the Reagan administration’s ob-
jections to the code have centered upon
concerns, the U.S. lone vote against
the code was interpreted by countries
all over the world as a vote against
the goal of protecting the lives of
mothers and infants. This amendment
will reaflirm our sunport for the World
Health Organization’s work to protect
the health of infants in developing coun-
tries and I am hopeful that it will also
encourage the administration to make a
stronger commitment to the goals estab-
lished in the code.

Mr. CHAFEE. Mr. President, this
amendment will serve to correct any un-
fortunate misimpression that the United
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States is unconcerned about the health
of the world’'s poorest children.

Infant mortality throughout the
Third World has reached epidemic pro-
portions. Today 21 young children die
every minute throughout the developing
countries from hunger related causes,
primarily diarrhea and other infectious
diseases. This amendment merely states
what is the preponderant view of the
medical profession and the scientific
community—that breast feeding is a
nutritional source of uncontaminated
food which also provides necessary pro-
tection against potentially deadly dis-
eases faced by young children in develop-
ing countries. By doing so, this amend-
ment will hopefully clear up any misin-
terpretation that might lead to the con-
clusion that breast feeding is, in any way,
an inferior food source.

There is also an undeniable danger
that reliance upon infant formula in
areas where safe and sterile formula
preparation is not possible, can result in
widespread infant diarrhea—the largest
single cause of infant deaths in the poor-
est regions of the Third World. Under
such circumstances, it is only prudent
that governments consider ways to con-
trol excessive promotional practices. It
is here as well that this amendment is de-
signed to correct any misimpression by
stating the intent of the Congress not to
discourage other countries from adopt-
ing standards to protect the health of
their citizens.

Finally, this amendment urges greater
efforts to improve sanitation and water
quality thereby bringing about healthier
infant feeding practices where mothers
can not or choose not to breast feed.

This country cares deeply about the
world’s poor and their children. I urge
my colleagues to support this amend-
ment which will send the message clearly
and unambiguously that we are con-
cerned.
® Mr. BAUCUS. Mr. President, I have
for years been concerned, frustrated and
frightened about the misuse of infant
formula throughout the world. I care-
fully followed the infant formula hear-
ings Senator KenNEDY held several years
ago, and I am proud to be an original
cosponsor of the Infant Formula Act of
1980 which this body adopted last year.

Personally, I was amazed and ashamed
by the vote this country cast at the
World Health Assembly of the World
Health Organization on the Interna-
tional Code of Marketing of Breastmilk
Substitutes.

The fact is, Mr. President, that the
brilliant, sophisticated, and extremely
successful marketing techniques of the
world’'s multinational corporations and
our own American corporations are in
a large way contributing to the poison-
ing and death of thousands of infants
throughout the world.

Successful marketing is not neces-
sarily good marketing, Brilliant, sophis-
ticated, and extremely successful mar-
keting is not enough. Marketing must
also be responsible. That's what the
WHO voluntary code on infant formula
was all about, responsible marketing,

No one should dispute that there is
a need for breast milk substitutes. There
is a place for infant formula when breast

feeding is impossible and the under-
standing and resources for correct prep-
aration are available.

There should be no place for breast
milk substitutes in conditions of poverty,
illiteracy, and disease, where babies are
in desperate need of the unique anti-
bodies found only in breast milk, when
the mother is capable of breast feeding.

Infant formula manufacturers are in
business to make money. They make
money by selling baby formula. They see
an ever-expanding market in develop-
ing countries whose population booms at
unbelievable rates. They have fabulous
marketing techniques. Poor, illiterate
mothers are easy targets. Aggressive
marketing stimulates increased con-
sumption under hazardous conditions
and consequently, thousands of babies
fall ill and die. This has all been care-
fully documented.

One last point. Mr. President. I am not
quite sure what the link is, but I find it
worth noting that the nation with one
of the highest rates of infant mortality
in the industrialized world cast the only
vote against the voluntary code on the
marketing of infant formula.

Children everywhere deserve protec-
tion from malnutrition and disease.
Passage of this amendment is a very
small symbol of our commitment to this
protection. I urge passage of this amend-
ment.®

Mr. DURENBERGER. Mr. President,
I have no further comments on this is-
sue. I yield back the remainder of my
time.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of
the Senator from Minnesota.

Mr. BAKER. Mr, President, have the
yeas and nays been ordered?

The PRESIDING OFFICER. The yeas
and nays have been ordered and the
clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. STEVENS. I announce that the
Senator from California (Mr. Hava-
KAwA), the Senator from New Hamp-
shire (Mr. Rupman), the Senator from
New Mexico (Mr. ScuMmrrr), and the
Senator from Texas (Mr. Tower) are
necessarily absent.

Mr. CRANSTON. I announce that the
Senator from Arkansas (Mr. BUMPERS),
the Senator from Colorado (Mr. HarT),
the Senator from New York (Mr. Moy-
NIHAN), the Senator from Michigan (Mr.
RiecLE), and the Senator from Tennes-
see (Mr. SAsSER) are necessarily absent.

I further announce that, if present
and voting, the Senator from Michigan
(Mr. RiecrLE) and the Senator from
Tennessee (Mr. Sasser) would each vote
uyea'n

The PRESIDING OFFICER (Mr.
Symms). Are there any other Senators
in the Chamber who wish to vote?

The result was announced—yeas 89,
nays 2, as follows:
[Rollcall Vote No. 157 Leg.]
YEAS—80
Canmon

Boren
Boschwitz
Bradley
Burdick
Byrd,

Harry P., Jr.
Byrd, Robert C. D'Amato
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Danforth
DeConcini
Denton
Dixon
Dodd

Dole
Domenici
Durenberger
Eagleion
Exon

Ford

Huddleston
Humphrey
Inouye
Jackson
Jepsen
Johnston
Kassebaum
Kasten
Kennedy
Laxalt
Leahy

Garn Levin
Glenn Long
Goldwater Lugar
Gorton Mathias

Matsunaga

Mattingly

McClure

Melcher

Metzenbaum

Mitchell

Murkowskl

Nickles

NAYS—2

Symms
NOT VOTING—9

Moynihan Sasser
Hart Rlegle Sehmitt
Hayakaws Tower

So Mr. DURENBERGER'S amendment
(No. 72) was agreed to.

Mr. PERCY. Mr. President, I move to
reconsider the vote by which the amend-
ment was agreed to.

Mr. LEAHY. Mr. President, I move to
lay that motion on the table. "

The motion to lay on the table was
agreed to.

Mr. PERCY. Mr. President, I ask
unanimous consent that the following
Senators be added as cosponsors: Sen-
ators PressLER, HEINZ, and PERCY.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. PERCY. Mr. President, I ask for
the years and nays on final passage.

The PRESIDING OFFICER. Is there
a sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

Mr. LEAHY addressed the Chair.

The PRESIDING OFFICER. There is
no time for debate.

Mr. LEAHY. Mr. President, I ask unan-
imous consent that I may proceed for
1 minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, I com-
mend my colleagues for this overwhelm-
ing vote on this amendment. I think it
expresses very clearly what should be
the position of the United States and I
hope that in future votes the admin-
istration and anyone involved with it
will listen very carefully to the over-
whelming vote by this body and the
other body, that should have been the
vote before the 34th World Health As-
sembly on the Code of Marketing of
Breastmilk Substitutes.

The PRESIDING OFFICER (Mr.
WarNER). The bill is open to further
amendment. If there be no further
amendment to be proposed, the quest;on
is on the engrossment and third reading
of the bill.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. The bill
having been read the third time, the
question is, Shall it pass?

On this question, the yeas and nays
have been ordered, and the clerk will
call the roll.

Grass.ey
Hatch
Hatfleld
Hawkins
Heflin
Helnz
He.ms
Hollings

East

Bumpers
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The assistant legislative clerk called
the roll.

Mr. STEVENS. I announce that the
Senator from California (Mr. Haya-
KAWA), the Senator from New Hamp-
shire (Mr. Rupman), the Senator from
New Mexico (Mr. ScaMmiTT), and the Sen-
ator from Texas (Mr. TOWER), are nec-
essarily absent.

I further announce that, if present
and voting, the Senator from Texas (Mr.
Tower), would vote “yea.”

Mr. CRANSTON. I announce that the
Senator from Arkansas (Mr. BuMPERS),
the Senator from Colorado (Mr. HART),
the Senator from New York (Mr. MoYNI-
HAN), and the Senator from Tennessee
(Mr. SASSErR) are necessarily absent.

I further announce that, if present and
voting, the Senator from Tennessee (Mr.
Sasser) would vote ‘“yea.”

The PRESIDING OFFICER. Have all
Senators in the Chamber voted?

The result was announced—yeas 88,
nays 4, as follows:

[Rollcall Vote No. 158 Leg.]
YEAS—88

East

Exon
Ford
Gam

MeClure

Melcher

Meizenbaum

Mitchell
Glenn Murkowski
Goldwater Nickles
Corton Nunn
Hatch Packwood
Hatfleld Pell
Hawkins Percy
Heinz Pressler
Helms
Hollings

. Huddleston
Humphrey
Inouye
Jackson
Jepsen
Johnston
Kaaxebaum
Easten
Kennedy
Laxalt

Pryor
Quayle
Randolph
Riegle
Roth
Sarbanes
Simpson
Specter
Stafford
Stennis
Stevens
Symms
Thurmond
Levin Tsongas
Leng
Tugar
Mathlas
Matsunaga
Mattingly

NAYS—4
Proxmire Zorinsky

NOT VOTING—8

Bumpers Moynihan Bchmitt
Hart Rudman Tower
Hayakawa Basser

So the bill (S, 1193), as amended, was
passed, as follows:

8. 1183

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

TITLE I—DEPARTMENT OF STATE

SHORT TITLE
; Sec, 101. This title may be cited as the
“Department of State Authorization Act,
Fiscal Years 1982 and 1983".
AUTHORIZATIONS OF APPROPRIATIONS

Sec. 102. (a) There are authorized to be
appropriated for the Department of State to
carry out the authorities, functions, duties,
and responsibilities In the conduct of the
foreign affalrs of the United States and for
other purposes authorized by law, the fol-
lowing amounts:

(1) For “Administration of Forelgn Af-
falrs"”, 81,318,754,000 for the fiscal year 19082
and $1,248,059,000 for the fiscal year 1983,

‘Wallop
Warner
Welcker
Williams

Dcmenlel
Durenberger
Eagleton

Grassley
Heflin
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{2) For “International Organizations and
Conferences”, $523,806,000 for the fiscal year
1982 and $514,436,000 for the fiscal year 1983.

{(3) For “International Commissions”,
$22,508,000 for the fiscal year 1982 and $22,-
432,000 for the fiscal year 1983.

(4) For "Migration and Refugee Assist-
ance”, $560,850,000 for the flscal year 1982
and $467,750,000 for the fiscal year 1983, of
which not less than $18,7£0,000 shall be made
available only for the resettlement of Soviet
and Eastern European refugees in Israel.

(b) Of the amounts authorized to be ap-
propriated by section 102(a) (1) of this Act
for the fiscal years 1982 and 1983, $2,085,000
shall be available for each such fiscal year
only for expenses to operate and maintain
consular posts at Turin, Italy; Salzburg, Aus-
tria; Goteborg, Sweden; Bremen, Germany;
Nice, France; Mandalay, Burma; and Bris-
bane, Australia.

{c) Of the amounts authorized to be appro-
priated by section 102(a) (2) of this Act 245,-
800,000 shall be available in fiscal year 1982
and $45,800,000 shall be available in fiscal
year 1983 only for the Organization of Ameri-
can States for the payment of 1982 and 1983
assessed United States contributions and to
relmburse the Organization of American
States for payments under the tax equaliza-
tlon program to employees who are United
States citizens.

(d) Of the amounts authorized to be ap-
propriated by section 102(a) (4) of this Act,
$1,5600,000 shall be avallable in fiscal year 1982
and $1,500,000 shall be available in fiscal year
1983 only for the International Committee of
the Red Cross to support the activities of
the protection and assistance program for
“political” detalnees.

PALESTINIAN RIGHTS UNITS

Bec. 103. Funds appropriated under para-
graph (2) of section 102 of this Act may not
be used for payment by the United States, as
its contribution toward the assessed budget
of the United Natlons for any year, of any
amount which would cause the total amount
paid by the United States as its assessed con-
tribution for that year to exceed the amount
assessed as the United States contributlon
for that year less—

(1) 26 percent of the amount budgeted for
that year for the Committee on the Exercise
for the Inallenable Rights of the Palestinian
People (or any similar successor entity), and

(2) 25 percent of the amount budgeted for
that year for the Special Unit on Palestinian
Rights (or any similar successor entity).

RESTRICTION OF FUNDS TO UNITED NATIONS
WHICH WOULD PROVIDE POLITICAL BENEFITS
TO THE PALESTINE LIBERATION ORGANIZATION
Sec. 104. (a) None of the funds author-

ized to be appropriated under paragraph (2)
of sectlon 102 of this Act may be used for
payment by the United States toward the
assessed budget of the United Nations, or
any of its speclalized agencles, which would
cause the total contribution of the United
States to exceed its assessed contribution
less 26 percent of the amount budgeted by
such agency for projects of which the pri-
mary purpose is to provide political benefits
to the Palestine Liberation Organization or
entities associated with it.

(b) The President shall annually review
the budget of the United Nations, and of its
specialized agencies, to determine which pro-

have the primary purpose of provid-
ing political benefit to the Palestine Libera-
tion Organization and shall report to Con-
gress the programs and amounts for which
the United States assessment is withheld.

(c) This section shall not be construed as
limiting United States contributions to the
United Nations, or its specialized agencles
for programs for which the primary pur-
pose is to provide humanitarian, educational,
developmental and other nonpolitical bene-
fits to the Palestinian people.
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EX GRATIA PAYMENT

Sec. 1056. Of the amount appropriated for
the fiscal year 1982 under paragraph (1) of
section 102 of this Act, $81,000 shall be avall-
able for payment ex gratia to the Govern-
ment of Yugoslavia as an expression of con-
cern by the United States Government for
the injuries sustalned by a Yugoslav na-
tional as a result of an attack on him in
New York Clity.

BILATERAL SCIENCE AND TECHNOLOGY
AGREEMENTS

Sec. 106. In addition to the amounts au-
thorized to be appropriated by section 102
of this Act, there are authorized to be ap-
propriated to the Secretary of State $3,700,-
000 for the fiscal year 1982 and $3,700,000
for the fiscal year 1983 for payment of the
United States share of expenses of the scl-
ence and technology agreements between the
United States and Yugoslavia and between
the United States and Poland.

PASSPORT FEES AND DURATION

8Eec. 107. (a) The first sentence of section 1
under the headings “FEES FOR PASSPORTS AND
visas” of the Act of June 4, 1920 (22 US.C.
214), is amended to read as follows: “There
shall be collected and paid into the Treasury
of the United States a fee, prescribed by the
Secretary of State by regulation, for each
passport issued and a fee, prescribed by the
Secretary of State by regulation, for exe-
cuting each application for a passport.".

(b) (1) Section 2 of the Act entitled “An
Act to regulate the issue and validity of pass-
ports, and for other purposes”, approved July
3, 1926 (22 U.S.C. 217a), is amended to read
as follows:

“Sec. 2. A passport shall be valid for a
period of ten years from the date of issue,
except that the Secretary of State may limit
the validity of a passport to a period of less
than ten years in an individual case or on a
general basls pursuant to regulation.”.

(2) The amendment made by this subsec-
tion applies with respect to passport lssued
after the date of enactment of this Act.

INTERNATIONAL INSTITUTE FOR THE UNIFICA-
TION OF FRIVATE LAW AND THE HAGUE CON=-
FERENCE ON PRIVATE INTERNATIONAL LAW

Sec. 108. Section 2 of the joint resolution
entitled “Joint Resolution to provide for par-
ticlpation by the Government of the United
States in the Hague Conference on Private
International Law and the International
(Rome) Institute for the Unification of
Private Law, and authorizing appropriations
therefor”, approved December 30, 1963 (22
U.S.C. 269g-1), is amended by striking out
“, except that" and all that follows through
“that year”.

PAN AMERICAN RAILWAY CONGRESS

Sec. 109. Sectlon 2(a) of the joint resolu-
tion entitled “Joint Resolution providing for
participation by the Government of the
United States in the Pan American Railway
Congress, and authorizing an appropriation
therefor”, approved June 28, 1948 (22 U.S.C.
280k), is amended by striking out “Not more
than $15,000 annually” and inserting in lieu
thereof “Such sums as may be necessary".
PAN AMERICAN INSTITUTE OF GEOGRAPHY AND

HISTORY

Sec. 110. Paragraph (1) of the first section
of Public Resolution 42, Seventy-fourth Con~
gress, approved August 2, 1936 (22 U.S.C.
273), is amended by striking out “, not to
exceed $200,000 annually,”.

INTERNATIONAL ORGANIZATIONS IN VIENNA

8ec. 111. Amend section 2 of the United
Nations Participation Act of 1945, as amend-
ed (22 U.S.C. 287e) by adding at the end
thereof the following new subsection:

“(h) The President, by and with the ad-
vice and consent of the Senate shall ap-
point & representative of the United States
to the Vienna office of the United Nations
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with appropriate rank and status who shall

serve at the pleasure of the President and

subject to the direction of the Secretary of

State. Such person shall, at the direction of

the Secretary of State, represent the United

States at the Vienna office of the United

Nations, and perform such other functions

there in connection with the participation

of the United States in international orga-
nizations as the Secretary of State from time
to time may direct.”.

LIVING QUARTERS FOR THE STAFF OF THE UNITED
STATES REPRESENTATIVE OF THE UNITED
NATIONS
BSec. 112. Section 8 of the United Nations

Participation Act of 1945, as amended (22

U.8.C. 287e), Is amended:

(1) by striking “the representative of the
United States to the United Nations referred
to In paragraph (a) of Section 2 hereof”
and inserting in lleu thereof "the represent-
atives provided for In Section 2 hereof and
of their appropriate staffs”, and

(2) by adding at the end thereof the fol-
lowing: “Any payments made by the United
States Government personnel for occupancy
by them of such leased or rented premises
shall be credited to the appropriation, fund,
or account utilized by the Secretary for such
lease or rental, or to the appropriation, fund,
or account currently available for such pur-
poses.”.

BUYING POWER MAINTENANCE FUND

Sec. 113. (a) Section 24(b) of the State
Department Basic Authorities Act of 1956
(22 UB.C. 2696(b)), is amended to read as
follows:

“{b)(1) In order to maintain the levels
of program actlvity provided for each fiscal
year by the annual authorizing legislation
for the Department of State, $20,000,000 of
the fund authorized by section 102 may be
used to offset adverse fluctuations in foreign
currency exchange rates, or overseas wage
and price changes, which occur after Novem-
ber 30 of the calendar year preceding the
enactment of the authorizing legislation for
such fiscal year,

"“{2) In order to eliminate substantial
gains to the approved levels of overseas op-
erations, the Secretary of State shall trans-
fer to the appropriation account established
under paragraph (1) of this subsection such
amounts in other appropriation accounts
under the heading “Administration of For-
eign Affairs” as the Secretary determines are
excessive to the needs of the approved level
of operations because of fluctuations in for-
elgn currency exchange rates or changes in
overseas wages and prices.

“(3) Funds transferred from the appro-
priation account established under para-
graph (1) shall be merged with and be
available for the same purpose, and for the
same time period, as the appropriation ac-
count to which transferred; and funds
transferred to the appropriation account es-
tablished under paragraph (1) shall be
merged with and available for the purposes
of that appropriation account until ex-
pended. Any restriction contained in an ap-
propriation Act or other provision of law
limiting the amounts available for the De-
partment of State that may be obligated or
expended shall be deemed to be adjusted to
the extent necessary to offset the net effect
of fluctuations in foreign currency exchange
rates or overseas wage and price changes in
order to maintain approved levels.”.

(b) Section 704(c) of the United States
Information and Edvecational Exchange Act
of 1948 (22 U.S.C. 1477b(c)) is amended by
striking out “preceding” and inserting In
lieu thereof “calendar year preceding the en-
:;t{;:tl:l.e'nt of the authorizing legislation for

(c) Bectlon 8(a)(2) of the Board for Tn-
ternational Broadcasting Act of 1973 (22
U.S.C. 2287(a) (2)) Is amended by striking
out “preceding” in the first sentence and in-
serting in lleu thereof “calendar year preced-
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ing the enactment of the amendments to
paragraph (1) which provide the authoriza-
tion for such"”.

(d) The amendments made by this section
shall take effect on October 1, 1981.

ASIA FOUNDATION

Sec. 114. In addition to the amounts au-
thorized by section 102, $4,500,000 is author-
ized to be appropriated in fiscal year 1982
for the Asia Foundation in furtherance of
that organization's purposes as described in
its charter. Such funds are to be made avall-
able to the Foundation by the Department of
State In accordance with the terms and con-
ditions of a grant agreement to be negotiat-
ed between the Department of State and the
Asia Foundation. Funds appropriated under
this section are authorized to remain avail-
able until expended.

INTER-AMERICAN FOUNDATION

Sec. 115. (a) Section 401(s) (2) of the For-
elgn Assistance Act of 19690 (22 U.B.C. 2001
(8)) is amended to read as follows:

“{2) There is authorized to be appropri-
ated not to exceed $12,000,000 for the fiscal
year 1982 to carry out the purposes of this
section. Amounts appropriated under this
paragraph are authorized to remain availa-
ble until expended.”.

(b) Sectlon 401(h) of the Forelgn Assist-
ance Act of 19690 (22 U.S.C. 290f(h)) is
amended to read as follows:

“{h) Members of the Board shall serve
without additional compensation, but shall
be reimbursed for travel expenses, including
per diem in lieu of subsistence, in accord-
ance with section 5703 of title 5, United
States Code, while engaged in thelr dutles
on behalf of the corporation.”.

DEPENDENT TRAVEL

Bec. 116. (a) (1) The first sentence of sec-
tion 5924(4)(B) of title 5, United States
Code, 1s amended by striking out “American
secondary or” and Inserting in lleu thereof
“American secondary education or, in the
case of dependents of an employee other
than an employee of the Department of
State or the International Communication
Agency, to obtain an American”.

e‘_‘1{2) Section 59824 of such title is amend-

(A) by inserting “(a)" immediately be-
fore the first sentence; and

(B) by adding at the end thereof the fol-
owing:

“(b) (1) An employee of the Department
of State or of the International Communica-
tion Agency in a forelgn area is entitled to
the payment of the travel expenses incurred
by the employee in connection with the
travel of a dependent of the employee to or
from & school for the purpose of obtaining
an undergraduate college education.

*“(2) Paragraph (1) shall apply—

“(A) to two round trips each calendar
year, and

“(B) to travel expenses which—

*(1) are extraordinary and necessary ex-
penses Incurred in providing adequate edu-
catlon for such dependent because of the
employee’s service in a forelgn area or areas,
and

(1) are not otherwise compensated for.".

(b) The amendments made by subsection
(a) shall take effect on October 1, 1981.

DUTIES OF CHIEF OF MISSION

Sgc. 117. (a) Each chief of diplomatic mis-
slon of the United States In a forelgn coun-
try shall have as a principal duty the pro-
motion of United States goods and services
for export to such country.

(b) For purposes of subsection (a), the
term "chief of diplomatic mission” has the
same meaning as given to the term “chief of
mission” in section 102(a) (3) of the Forelgn
Bervice Act of 1980.

INFANT NUTRITION

8ec. 118. (a) Congress finds there is over-

whelming sclentific evidence that breast-
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feeding has substantial advantages for in-
fant health and growth, that it offers an
uncontaminated food supply, an early trans-
fer of antibodies protective agalnst infec-
tious diseases, and a naturally evolved and
tested nutritional source, and that it is an
important factor in bonding between mother
and child.

(b) Congress is concerned that numerous
studies, in a wide variety of developed and
developing countries, over a long perlod of
time, have shown that improper use of
breastmilk substitutes is assoclated with
higher rates of illness and death, and in poor
communities, with lessened growth and nu-
trition. The problem of unrefrigerated breast-
milk substitutes prepared with polluted wa-
ter and placed in contaminated bottles is
further complicated by insects and heat in
tropical climates.

(¢) It is estimated that one hundred mil-
llon of the one hundred and twenty-five mil-
lion children in the world below the age of
one are born in developing countries. Con-
gress is concerned that ten million of these
one huidred million will probably not live
until their first birthday and that diarrhea
and other infectious diseases, when com-
bined with the problems of malnutrition, ac-
count for more than half of these deaths.

(d) Congress is further concerned that the
health of those infants whose mothers are
unable to provide them adequate breast-
milk—whether for physical, economle, or
cultural reasons—also be protected.

(e) Congress is concerned with the nega-
tive vote cast by the United States on
May 21, 1981, at the Twenty-Fourth World
Health Assembly of the World Health Orga-
nization on the “International Code of Mar-
keting of Breastmilk Substitutes”, and I1s
further concerned that the vote has sub-
jected United States policy to widespread
misinterpretation.

(f) Therefore, the Congress—

(1) reaffirms the dedication of the United
States to the protection of the lives of all
the world’s children and the support of the
United States for efforts to improve world
health;

(2) endorses the work being done by the
Agency for International Development
(AID), the World Health Organization
(WHO), and the United Natlons Children's
Fund (UNICEF) across the broad front of
problems associated with infant and young
child nutrition;

(3) encourages the international health
organizations, and their member states, to
continue combating infant illness by im-
proving sanitation and water quality; and

(4) urges the United States Government
and the breastmilk substitute industry to
support the basic alm of the Code and to
cooperate with the governments of all coun-
tries in their efforts to develop health stand-
ards and programs designed to implement
the objectives of the Code.

TITLE II—INTERNATIONAL COMMUNICA-
TION AGENCY
SHORT TITLE

Sec. 201. This title may be cited as the
“International Communication Agency Au-
thorization Act, Fiscal Years 1982 and 1883".

AUTHORIZATIONS OF APFROPRIATIONS

SEkc. 202, There are authorized to be appro-
priated for the International Communica-
tlon Agency $561,402,000 for the fiscal year
1982 and $482,340,000 for the fiscal year 1983
to carry out international communication,
educational, cultural, and exchange pro-
grams under the United States Information
and Educational Exchange Act of 1948, the
Mutual Educational and Cultural Exchange
Act of 1961, and Reorganization Plan Num-
bered 2 of 1977, and other purposes author-
ized by law.

CHANGES IN ADMINISTRATIVE AUTHORITIES

Sec. 203. (a) (1) Title III of the United
States Information and Educational Ex-
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change Act of 1948 (22 U.S.C. 1451-1453) is
amended—

(A) in section 301 by striking out “citizen
of the United States” and inserting in lieu
thereof “person”; and

(B) in sections 302 and 303 by striking
out “citizen of the United States” and insert-
ing in lleu thereof “person in the employ
or service of the Government of the United
States”.

(2) Such title is further amended—

(A) in section 301—

(1) by striking out "Secretary” the first
place it appears and inserting in lieu thereof
“Director of the International Communica-
tion Agency”, and

(i1) by striking out “Secretary' the second
place it appears and inserting in lieu thereof
“Director”; and

(B) in section 303 by striking out “Secre-
tary” and inserting in lieu thereof “Director
of the International Communication Agen-
cy".

(3) Bectlon 302 of such Act s amended—

(A) In the second sentence by striking
out “section 901(3) of the Foreign Service
Act of 1946 (60 Stat. 989)" and inserting in
lieu thereof “section 905 of the Forelgn Serv-
ice Act of 1880"; and

(B) in the last sentence by striking out
“section 17656 of the Revised Statutes™ and
inserting Iin lleu thereof “section 5536 of
title 5, United States Code”.

(b) Section 802 of such Act (22 U.S.C. 1472)
is amended—

(1) by inserting “(a)' immediately after
“8Ec. 802."; and

(2) by adding at the end thereof the fol-
lowing new subsections:

“(b)(1) Any contract authorized by sub-
section (a) and described in paragraph (3)
of this subsection which is funded on the
basis of animal appropriations may never-
theless be made for periods not in excess of
five years when—

“(A) appropriations are available and ade-
quate for payment for the first fiscal year;
and

“(B) the Director of the International
Communication Agency determines that—

“(1) the need of the Government for the
property or service being acquired over the
period of the contract is reasonably firm
and continuing;

“(11) such a contract will serve the best
Interests of the United States by encourag-
ing effective competition or promoting eco-
nomies in performance and operation: and

"(i11) such method of contracting will
not inhibit small business participation.

*(2) In the event that funds are not made
avallable for the continuation of such a
contract into a subsequent fiscal year, the
contract shall be canceled and any cancel-
lation costs incurred shall be paid from
appropriations originally available for the
performance of the contract, appropriations
currently avallable for the acquisition of
similar property or services and not other-
wise obligated, or avpropriations made for
such cancellation payments.

"(3) This subsection applies to contracts
for the procurement of property or serv-
ices, or both, for the operation, maintenance,
and support of programs, facilities, and in-
stallations for or related to radio transmis-
sion and reception newswire services, and the
distribution of books and other publications
in foreign countries.”.

(c) Paragraph (16) of section 804 of such
Act (22 U.S.C. 1474(16)) s amended by in-
serting “and security vehicles” immediately
after “right-hand drive vehicles”.

(d) Title VIII of such Act (22 U.S.C. 1471-
1476b) is amended by adding at the end
thereof the following new section:

“ACTING ASSOCIATE DIRECTORS

“SEC. B08. If an Associate Director of the
International Communication Agency dies,
resigns, or is sick or absent, the Associate
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Director’s principal assistant shall perform
the duties of the office until a successor is
appointed or the absence or sickness stops.”.

(e) Paragraphs (18) and (19) of section
804 of such Act (22 U.S.C. 1476 (18 and (19))
are amended—

(1) by striking out “and” at the end of
paragraph (18); and

(2) by striking out the period at the end
of paragraph (19) and inserting the follow-
ing:

“: and

“(20) purchase motion picture, radic and
television producers’ liability insurance to
cover errors and omissions or similar insur-
ance coverage for the protection of interests
in intellectual property.”.

(f) Section 1011 of the United States In-
formation and Educational Exchange Act of
1948, as amended, 1s amended by adding at
the end thereof the following new subsec-
tion:

“(1) Foreign currencies which were derived
from conversions made pursuant to the ob-
ligation of informational media guaranties
and which have been determined to be un-
available for, or in excess of, the require-
ments of the United States and transferred
to the Secretary of the Treasury, shall be
held until disposed of, and any dollar pro-
ceeds realized from such disposition shall be
deposited in miscellaneous receipts. As such
currencies become avallable for such pur-
poses of mutual interest as may be agreed
to by the governments of the United States
and the country from which the currencies
derive, they may be sold for dollars to agen-
cles of the United States Government.".

(g) Title VI.I of the United States In-
formation and Educational Exchange Act of
1948, as amended, is revised by the addition
of the following section:

“Sec. 809. Cultural exchanges, international
fairs and expositions, and other exhibits or
demonstrations of United States economic
accomplishments and cultural attainments
provided for under this Act or the Mutual
Educational and Cultural Exchange Act of
1961 shall not be considered “public work"
as fhat term is defined in section 1 of the
Defense Base Act, as amended (section 1651
(b) of title 42 of the United States Code).".
LIQUIDATION OF THE INFORMATIONAL MEDIA

GUARANTY FUND

SEc. 204. Section 1011(h) of such Act (22
U.S.C. 1442(h)) is amended by adding at
the end thereof ihe following new para-
graph:

“{4) Section 701(a) of this Act shall not
apply with respect to any amounts ap-
propriated under this section for the pur-
pose of liquidating the notes (and any ac-
cured interest thereon) which were assumed
in the operation of the informational media
guaranty program under thls section and
which were outstanding on the date of en-
actment of this paragraph.”.

INTERNATIONAL EXCHANGES AND NATIONAL SE-
CURITY

Sec. 205. (a) Congress finds that—

(1) United States Government sponsorship
of international exchange-of-persons activ-
ities has, during the postwar era, contributed
significantly to United States national se-
curity interests;

(2) during the 1970's, while United States
programs declined dramatically, Soviet ex-
change-of-persons activities increased stead-
ily in pace with the Soviet military buildup;

(3) as a consequence of these two trends,
Soviet exchange-of-persons programs now
far exceed those sponsored by the United
States Government and thereby provide the
Soviet Union an important means of extend-
ing its worldwide influence;

(4) the lmportance of competing effec-
tively in this area is reflected in the efforts
of major United States allies, whose pro-
grams also represent far greater emphasis
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on exchange-of-persons activities than is
demonstrated by the current United States
effort; and

(5) with the avallability of Increased re-
sources the United States exchange-of-per-
sons program could be greatly strengthened,
both qualitatively and quantitatively.

(b) It is therefore the sense of Congress
that—

(1) United States exchange-of-persons ac-
tivities should be strengthened;

(2) the allocation of resources necessary
to accomplish this improvement would con-
stitute a highly cost-effective means of en-
hancing United States national security; and

(3) because of the integral and continuing
national security role of exchange-of-persons
programs, such activities should be accorded
& dependable source of long-term finding.

(c) Beginning in fiscal year 1082, ex-
change-of-persons programs administered by
the International Communication Agency
shall, over a four-year period, be expanded
to a level, in real terms, three times that in
effect on the date of the enactment of this
Act.

DISTRIBUTION WITHIN THE UNITED STATES OF

THE FILM ENTITLED “IN THEIR OWN WORDS"

Sec. 206. (2) Notwithstanding the second
sentence of section 501 of the United States
Information and Educational Exchange Act
of 1948 (22 U.S.C. 1461)—

(1) the Director of the International
Communication Agency shall make available
to the Administrator of General Services a
master copy of the fillm entitled “In ‘Their
Own Words”; and

(2) the Administration shall reimburse
the Director for any expenses of the Agency
in making that master copy avallable, shall
secure any licenses or other rights required
for distribution of that film within the
United States, shall deposit that film in the
National Archives of the United States, and
shall make copies of that film available for
purchase and public viewing within the
United States.

(b) Any reimbursement to the Director
pursuant to this section shall be credited
to the applicable appropriation of the Inter-
national Communication Agency.

TITLE III—BOARD FOR INTERNATIONAL
BROADCASTING
SHORT TITLE

Sec. 301, This title may be cited as the
“Board for International Broadcasting Au-
thorization Act, Fiscal Years 1982 and 1983™

AUTHORIZATIONS OF APPROPRIATIONS

Sec. 302. There are authorized to be ap-
propriated for the Board for International
Broadcasting $98,317,000 for fiscal year 1982
and $98,317,000 for fiscal year 1983.

ADDITIONAL FUNDING

Sec. 303. Notwithstanding the provisions
of section 8b of Public Law 93-120, not to
exceed $6,195,000 of the galn realized during
fiscal year 1981 through upward fluctations
in forelgn currency exchange rates shall be
made available to compensate for losses in-
curred as a result of the bomb explosion at
RFE/RL, Inc., Munich headquarters on Feb-
ruary 21, 1981, and for additional RFE/RL,
Inc., operating expenses as might be deemed
appropriate.

MEMBERSHIP OF THE RFE/RL BOARD AND THE BIB

Sec. 304. (a) The Board for International
Broadcasting Act of 1973 is amended by add-
ing at the end thereof the following new
sectlon: E:

“MERGER OF THE BOARD FOR INTERNATIONAL

BROADCASTING AND THE RFE/RL BOARD

“Sec. 11. (a) Effectlve January 1, 1982, no
grant may be made under this Act to
RFE/RL, Incorporated, unless the certificate
of incorporation of RFE/RL, Incorporated,
has been amended to provide that—

(1) the Board of Directors of RFE/RL,
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Incorporated, shall consist of the members of
the Board for International Broadcasting
and of no other members; and

“(2) such Board of Directors shall make
all major policy determinations governing
the operation of RFE/RL, Incorporated, and
shall appoint and fix the compensation of
such managerial officers and employees of
RFE/RL, Incorporated, as it deems necessary
to carry out the purposes of this Act.

“(b) Compliance with the requirement of
paragraph (1) of subsection (a) shall not be
construed to make RFE/RL, Incorporated, a
Federal agency or instrumentality.”.

(b) (1) Section 3(b)(l) of such Act is
amended to read as follows:

“(b) (1) ComrosiTioN oF BoARD.—The
Board shall consist of ten members, one of
whom shall be an ex officio member. The
President shall appoint, by and with the ad-
vice and consent of the Senate, nine voting
members, one of whom he shall designate as
chairman. Not more than five of the mem-
bers of the Board appointed by the President
shall be of the same political party. The chief
operating executive of RFE/RL, Incorpo-
rated, shall be an ex officlo member of the
Board and shall participate in the activities
of the Board, but shall not vote in the deter-
minations of the Board.”.

(2) Sections 3(b) (3) and (4) of such Act
are amended to read as follows:

“(3) TERM OF OFFICE OF PRESIDENTIALLY AP-
POINTED MEMBERS.—The term of office of each
member of the Board appointed by the Presi-
dent shall be three years, except that the
terms of office of the individuals initially
appointed as the four additional voting mem-
bers of the Board who are provided for by the
Board for International Broadcasting Author-
ization Act, fiscal years 1982 and 1983, shall
be one, two, or three years (as designated by
the President at the time of their appoint-
ment) so that the terms of one-third of the
voting members of the Board expire each year.
The President shall appoint, by and with the
advice and consent of the Senate, members to
fill vacancies occurring prior to the explra-
tion of a term, in which case the members so
appointed shall serve for the remainder of
such term. Any member whose term has ex-
pired may serve until his successor has been
appointed and qualified.

“(4) TERM OF OFFICE OF THE EX OFFICIO
MEMBER.—The ex officio member of the Board
shall serve on the Board during his or her
term of service as chief operating executiva
of RFE/RL, Incorporated.”.

RADIO FREE CUBA

Sec. 305. Any program of the United States
Government involving radio broadcasts to
Cuba for which funds are authorized to be
appropriated under this Act or any other Act
shall be designated as “Radio Free Cuba’.

TITLE IV—ARMS CONTROL AND
DISARMAMENT AGENCY
SHORT TITLE

Sec. 401. This title may be cited as the
“Arms Control and Disarmament Agency Act,
Fiscal Years 1982 and 1983".

AUTHORIZATIONS OF APPROPRIATIONS

SEC. 402. Section 49(a) of the Arms Control
and Disarmament Act (22 U.S.C. 2589(a)) is
amended to read as follows:

“Sec. 49. (a) To carry out the purposes of
this Act, there are authorized to be appro-
priated—

“(1) for the fiscal year 1982, $18,268,000
and such additional amounts as may be
necessary for increases in salary, pay, retire-
ment, other employee benefits authorized by
law, and other nondiscretionary costs, and
to offset adverse fluctuations in foreign cur-
rency exchange rates, and
m;' (2b) for the fiscal year 1983, such sums as

¥ be necessary to c out th
this Act. R ERowe of
Amounts appropriated under this subsection

are authorized to remalin available until ex-
pended.”.
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SECURITY CLEARANCES

Sec. 403. Section 45(a) of the Arms Con-
trol and Disarmament Act (22 U.S.C. 2585
(a)) is amended by inserting the following
new sentence after the second sen.ence
thereof: “In the case of persons detailed
from other Government agencies, the Direc-
tor may acc2pt the results of full-fizld back-
ground security and loyalty investigations
conducted by the Defense Investigative Serv-
ice or the Department of State as the basis
for the determination required under this
subsection that the person ls not a security
risk or of doubtful loyalty.”

ANTISATELLITE ACTIVITIES

SEec. 404, Section 31(b) of the Arms Con-
trol and Disarmament Act (22 U.S.C. 2571)
is amended by striking the “.,” and inserting
the following phrase: “and of all aspects of
anti-satellite activities;"”.

TITLE V—MISCELLANEOUS PROVISIONS
REPEALS; TECHNICAL AMENDMENTS

Sec. 501. (a) The following provisions of
law are repealed:

(1) Section 408 of the Act entitled “An Act
to authorize appropriations for fiscal years
1980 and 1981 for the Department of State,
the International Communication Agency,
and the Board for International Broadcast-
ing”, approved August 15, 1979 (22 U.S.C.
287c note).

(2) (A) Section 121(b)
note),

(B) section 122(b) (22 U.S.C. 2280 note),

(C) section 203 (22 U.S.C. 1461-1 note),

(D) section 504(e) (22 U.S.C. 3656(e)),

(E) section 601(b) (92 Stat. 985),

(F) section 603(c) (22 U.S.C. 2656 note),

(G) section 608(c) (22 U.S.C. 26566d note),

(H) section 609(c) (92 Stat. 989),

(I) section 610(c) (22 U.S.C. 2151 note),

(J) section 611(b) (22 U.S.C. 1731 note),

(K) section 613(b) (22 U.S.C. 2370 note),

(L) section 705(a) (22 U.S.C. 2151 note),

(M) section 709 (22 US.C. 2161 note),
and

(N) section 711 (22 U.S.C. 2220a note),
of the Forelen Relations Authorization Act,
Fiscal Year 1979.

(3) (A) Section 107(b) (91 Stat 846),

(B) section 109(a)(7) (22 U.S.C. 2384
note),

(C) section 414(b) (22 U.S.C. 1041 note),

(D) section 501 (91 Stat. 857),

(E) sectlon 503(b) (91 Stat. 858),

(F) section 505 (22 U.S.C. 2151 note), and

(G) section 513 (19 Stat. 862),
of the Foreign Relations Authorization Act,
Fiscal Year 1978.

(4) Section 403 of the Forelgn Relatlons
Authorization Act, Fiscal Year 1977 (22 U.S.C.
2871 note).

(5) Sections 102(b) (89 Stat. 756) and
503(b) (89 Stat. 772) of the Foreign Rela-
tions Authorization Act Flscal Year 19786.

(6) Section 15 of the State Department/
USIA Authorization Act, Fiscal Year 1975 (22
U.8.C. 2151 note).

(b) (1) The Forelgn Relations Authoriza-
tion Act, Fiscal Year 1979, Is amended—.

(A) in section 121, by striking out *“(a)";

(B) in section 122, by striking out *(a)';

(C) in section 601, by striking out “(a);

(D) in section 611, by striking out “(a)™;

(E) in section 613, by striking out “(a)";
and

(F') In sectlon 705, by striking out “(a)".

(2) The Foreign Relations Authorization
Act, Flscal Year 1978, is amended—

(A) in section 107, by striking out “(a)";

(B) in section 414, by striking out “(a)";

(C) in section 503, by striking out “(a)";
and

(D) in section 505, by striking out “(a)".

(3) The Foreign Relations Authorization
Act, Fiscal Year 1976, 1s amended—

(A) In sectlon 102, by striking out "“SEc.
102. (a) Except as provided in subsection

(22 US.C. 1175

(b), no" and inserting in lleu thereof “Skc.
102. No"; and
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(B) in sectlon 503, by striking out “(a)".
UNITED NATIONS EDUCATIONAL, SCIENTIFIC,
AND CULTURAL ORGANIZATION

SEc, 502. (a) The Congress finds that—

(1) the First Amendment of the Consti-
tution of the United States upholds the
principle of freedom of the press;

(2) Article 19 of the Universal Declara-
tion of Human Rights states that “everyone
has the right to freedom of opinion and ex-
pression; this right includes the freedom to
hold opinions without interference and to
seek, receive and impart information and
ideas through any media regardless of fron-
tiers";

(3) the signatories to the Pinal Act of the
Conference on Security and Cooperation in
Europe concluded in 1975 in Helsinki, Fin-
land, pledged themselves to foster “‘freer
flow and wider dissemination of information
of all kinds"”, and to support “the lmprove-
ment of the circulation of, access to, and ex-
change of information";

(4) the Constitution of the United Nations
Educational, Sclentific, and Cultural Or-
ganization itself is committed to “promote
the free flow of ideas by word and image",;
and

(6) a free press is vital to the functioning
of governments.

(b) The Congress hereby expresses its op-
position to—

(1) efforts by the United Nations Educa-
tional, Scientific, and Cultural Organization
to attempt to regulate news content and to
formulate rules and regulations for the op-
eration of the world press; and

(2) efforts by some countries further to
control access to and dissemination of news.

PROMOTION OF FREE PRESS

Sgec. 503. (a) It ls the sense of the Congress
that none of the funds authorized to be ap-
propriated under paragraph (2) of section
102 of this Act may be used for payment by
the United States toward the assessed budget
of the United Nations Educational, Scientific
and Cultural Organization if such payment
would cause the total contribution of the
United States to the United Nations Educa-
tional, Scientific and Cultural Organization
to exceed its assessed contribution less 25
percent of the amount made available by the
United Nations Educational, Scientific, and
Cultural Organization for projects or organi-
zational entities the effect of which 1s to
license journalists or their publications, to
censor or otherwise restrict the free flow of
information within or between countrles, or
to impose mandatory codes of journalistic
practice or ethics.

(b) The Secretary of State shall prepare
and transmit annually to the Congress a re-
port on the implementation of this section.

JAPAN-UNITED STATES FRIENDSHIP
COMMISSION

Sec., 504. (a) Section 6(4) of the Japan-
United States Friendship Act is amended by
striking out “and not to exceed 5 per centum
annually of the principal of the Fund” and
inserting in lleu thereof a comma and the
following: “any amount of the contributions
deposited in the Fund from nonappropriated
sources pursuant to paragraphs (2) or (3) of
this section, and not to exceed 5 per centum
annually of the principal of the total amount
appropriated to the Fund”.

(b) Section 7(e) of such Act is amended by
inserting after “amounts received” the fol-
lowing: "“(including amounts earned as In-
terest on, and proceeds from the sale or re-
demption of, obligations purchased with
amounts received) ".

REPORT

Sec. 505. (a) Not later than sixty days after
the date of enactment of this section, the
President shall prepare and transmit to the
Coneress a full and complete report on the
total cost of Federal, State, and local efforts
to assist refugees and Cuban and Haltlan
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entrants within the United States or abroad
for each of the fiscal years 1981 and 1982.
Such report shall include and set forth for
each such fiscal year—

(1) the costs of assistance for resettlement
of refugees and Cuban and Haitian entrants
within the United States or abroad;

(2) the costs of United States contribu-
tions to forelgn governments, international
organizations, or other agencies which are
attributable to assistance for refugees and
Cuban and Haitlan entrants;

(3) the costs of Federal, State, and local
efforts other than described in paragraphs
(1) and (2) to assist, and provide services
for, refugees and Cuban and Haltlan en-
trants; and

(4) administrative and operating expenses
of Federal, State, and local governments
which are attributable to programs of assist-
ance or services described in paragraphs (1),
(2), and (3); and

(5) administrative and operating expenses
incurred by the United States because of the
entry of such aliens into the United States.

(b) For purposes of this section—

(1) the term "refugees" 1s used within
the meaning of paragraph (42) of section
101(a) of the Immigration and Nationality
Act; and

(2) the phrase “Cuban and Hailtlan en-
trants” means Cubans and Haitians paroled
into the Unlted States, pursuant to section
212(d) (6) of the Immigration and Nation-
ality Act, during 1980 who have not been
given or denled refugee status under the
Immigration and Nationality Act.

TITLE VI—PEACE CORPS AUTONOMY
SHORT TITLE

Bec. 601. This title may be clted as the
“Peace Corps Autonomy Act”.

ESTABLISHMENT AS AN INDEFPENDENT AGENCY

Bec. 6802. Effective on the date of enact-
ment of this Act, the Peace Corps shall be
an independent agency within the executive
branch and shall not be an agency within
the ACTION Agency or any other depart-
ment or agency of the United States.

TRANSFER OF FUNCTIONS

Sec. 603. (a) There are transferred to the
Director of the Peace Corps all functions re-
lating to the Peace Corps which were vested
in the Director of the ACTION Agency on
the day before the date of enactment of this
Act.

(b) (1) All personnel, assets, llabilities,
contracts, property, records, and unexpended
balances of appropriations, authorizations,
allocations, and other funds as are deter-
mined by the Director of the Office of Man-
agement and Budget, after consultation with
the Comptroller General of the United States,
the Director of the Peace Corps, and the
Director of the ACTION Agency, to be em-
ployed, held, or used primarily in connec-
tlon with any function relating to the Peace
Corps before the date of the enactment of
this Act are transferred to the Peace Corps.
The transfer of unexpended balances pur-
suant to the preceding sentence shall be
subject to sectlon 202 of the Budget and
g:forntlng Procedures Act of 1950 (31 U.S.C.

c).

(2) (A) The transfer pursuant to this sec-
tion of full-time personnel (except speclal
Government employees) and parttime per-
sonnel holding permanent positions shall not
cause any employee to be separated or re-
duced in rank, class, grade, or compensation,
or otherwise suffer a loss of employment ben-
efits for one year after—

(1) the date on which the Director of the
Office of Management and Budget submits
the report required under section 606, or

(1) the effective date of the transfer of
such employee,
whichever occurs later.

(B) The personnel transferred pursuant to
this section shall, to the maximum extent
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feasible, be assigned to such related func-
tions and organizational units in the Peace
Corps as such personnel were assigned to im-
mediately before the date of enactment of
this Act.

(C) Collective-bargaining agreements Iin
effect on the date of enactment of this Act
covering personnel transferred pursuant to
this section or employed on such date by the
Peace Corps shall continue to be recoghized
by the Peace Corps until the termination
date of such agreements or until a mutual
modification by the parties otherwise
specifies.

(3) Under such regulations as the Presi-
dent may prescribe, each person who does
not hold an appolntment under section 7(a)
(2) of the Peace Corps Act and who is deter-
mined under paragraph (1) to be employed
primarily in connection with any function
relating to the Peace Corps shall, effective
on the date of enactment of this Act, be ap-
pointed a member of the Foreign Service
under the authorlty of section 7(a) (2) of the
Peace Corps Act, and be appointed or as-
signed to an appropriate class thereof, except
that—

(A) no person who holds a career or career-
conditional appointment immediately before
such date shall, without the consent of such
person, be so appointed until three years
after such date, during which period such
person not consenting to be so appointed
may continue to hold such career or career-
conditional appointment; and

(B) each person so appointed who, Imme-
diately before such date, held a career or
career-conditional appointment at grade 8
or below of the General Schedule established
by section 5332 of title 5, United States Code,
shall be appointed a member of the Forelgn
Service for the duration of operations under
the Peace Corps Act.

Each person appointed under this paragraph
shall receive basic compensation at the rate
of such person’s class determined by the
President to be appropriate, except that the
rate of baslc comvensation received by such
person immedlately before the effective date
of such person’s appointment under this
paragraph shall not be reduced as a result of
the provisions of this paragraph.
DIRECTOR OF THE PEACE CORPS

Sec. 604. Section 4(b) of the Peace Corps
Act (22 US.C. 2503(b)) is amended by strik-
ing out “such azency or officer of the United
States Government as he shall direct. The
head of anv such acencv or anv su~h officer”
and insertine in lien thereof “the Director of
the Peace Corps. The Director of the Peace
Corps”.

TECHNICAL AMENDMENTS

Sec. 6805. (a) Section 3 of the Peace Corps
Act (22 U.S.C. 2502) is amended by—

(1) repealing subsections (d), (e),
(f): and

(2) redesignating subsection (g) as sub-
section (d).

(b) The repeal of provisions of law made
by subsection (a) of this sectlon shall not
affect (1) the valldity of any action taken
under the repealed provisions before the date
of the enactment of this Act, or (2) the
liabllity of any person for any payment de-
scribed In such subsection (f).

REPORTS

Sec. 608. (a) Not later than the thirtieth
day after the date of enactment of this Act,
the Director of the Office of Manazement and
Budeet shall submit to the appropriate com-
mittees of the Congress and to the Comp-
troller General a report regarding the steps
taken in implementation of the provisions
of this Act, including descriptions of the
manner in which wvarlous administrative
matters are disposed of, such as matters
relating to personnel, assets, liabilities, con-
tracts, property, records, and unexpended
balances of appropriations, authorizations,

and
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allocations, and other funds employed, used,
held, available, or to be made avallable in
connection with functions or activities relat-
ing to the Peace Corps.

(b) Not later than the forty-fifth day after
the date of the enactment of this Act, the
Comptroller General shall submit to such
committees a report stating whether, in the
Judgment of the Comptroller General, deter-
minations made by the Director of the Office
of Management and Budget under section
603(b) (1) were equitable.

REFERENCES IN LAW

Sec. 607. References in any law, reorgani-
zation plan, Executive order, regulation, or
other official document or proceeding to the
ACTION Agency or the Director of the
ACT.ON Agency with respect to functions or
activities relating to the Peace Corps shall
be deemed to refer to the Peace Corps or
the Director of the Peace Corps, respectively.

DEPARTMENT OF JUSTICE
AUTHORIZATIONS, 1982

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 951, the De-
partment of Justice authorization bill,
which the clerk will report.

The assistant legislative clerk read as
follows:

A bill (8. 851) to authorize appropriations
for the purpose of carrying out the activi-
ties of the Department of Justice for fiscal
year 1982, and for other purposes.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.
AMENDMENT NO. 70 TO AMENDMENT NO. 69

Mr. WEICKER. Mr, President, pend-
ing before this body is the Weicker
amendment in the second degree to the
Helms amendment in the first degree to
S. 951, the Department of Justice au-
thorization bill for fiscal year 1982.

I would like to, at this juncture, try
my best, in any event, to correct the per-
ception given through the media as to
what the issue is before this body. The
issue is the Weicker amendment. That
amendment says specifically:

Except that nothing in this act shall be
interpreted to limit in any manner the De-
partment of Justice in enforcing the Con-
stitution of the United States, nor shall any-
thing in this act be interpreted to modify
or diminish the authority of the courts of
the United States to enforce fully the Con-
stitution of the United States.

Nowhere in the language of that
amendment does “busing” appear. I
keep on reading about an antibusing
amendment and the entire debate
framed in terms of busing. As I indi-
cated, this is a civil rights debate. More
particularly, as far as the amendment
before this body, it relates to the con-
stitutional powers of the executive
branch under the judicial branch. It has
absolutely nothing to do with busing.

The amendment assures that the Jus-
tice Department of the United States
shall enforce fully the Constitution of
the United States and that the courts
of the United States shall enforce fully
the Constitution of the United States.
That is the issue before the Senate at
this time.

The Helms amendment addresses it-
self, in part, to the issue of busing. That
is not what the Weicker amendment
does.
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I think it important to straighten the
record at this point so that not only do
those that are within the Chamber know
what it is that we are being asked to
pass upon but also that the public at
large understand the issues at debate
on the floor of the U.S. Senate.

There are several arguments out here,
several issues presented. The Senator
from North Carolina in his amendment
has presented the issue of the adequacy
or inadequacy of busing as a remedy
for those instances where segregation
and discrimination is alleged. The Sena-
tor from North Carolina has raised the
issue as to whether or not the legisla-
tive branch of Government can make
an incursion on the constitutional pow-
ers of one of the other branches or both
of the other branches, that is, the execu-
tive and the judicial branches.

The Senator from Connecticut in his
amendment merely reaffirms the powers
of the branches, specifically the executive
and the judicial, reaffirms the powers as
granted under the Constitution of the
United States.

It would be my hope, I might add, that
there would be acceptance of the
Weicker amendment, both by the major-
ity on this side and by the President of
the United States.

I am out here carrying the baggage for
the President on my amendment. It
would be very possible for the President
to say, “I agree with Senator HELMS—as
indeed I have agreed in the past, I am
against busing as a remedy—while at
the same time I feel it incumbent upon
me to protect the prerogatives, the sepa-
ration of that branch of Government
over which I am the head.”

That best defines the two issues that
are before this body. The President, if he
accepts the Helms language without the
Weicker language, freely admits, then,
to the ability of the Congress to say
what it is that his branch of Government
and those agencies under his leadership
can or cannot do. And I would suggest,
respectfully, to the President of the
United States that he understand the full
ramifications of what it is that is being
attempted out here on this floor.

This was the basis, the essence, of
the veto by former President Carter of
this legislation in the past. Indeed, the
former President stated that his action
was taken to preserve the powers of his
Office, of his branch.

Let me read again from the letter of
December 4, 1980, from then President
Carter to then Chairman HoLrings of the
Subcommittee on State, Justice:

DEar Mr. CHAIRMAN: I have declided that
I will veto H.R. 7584, the State-Justice-Com-~
merce Appropriations Act of 1980. A provision
in this Act, the Helms-Collins amendment,
would impose an unprecedented prohibition
on the abllity of the President of the United
States and the Attorney General to use the
Federal courts to ensure that our Constitu-
tion and laws are faithfully executed.

Throughout my administration, I have
been committed to the enhancement and
strong enforcement of our civil rights laws.
Such laws are the backbone of our commit-
ment to equal justice. I cannot allow a law
to be enacted which so Impairs the govern-
ment’'s abllity to enforce our Constitution
and civil rights acta.
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Here is where former President Carter
gets into the substance, the nonconstitu-
tional substance, of the busing issue.

I have often stated my belief that busing
should only be used as a last resort in school
desegregation cases.

But then he says:

But busing is not the real issue here. The
real issue is whether it is proper for the
Congress to prevent the President from car-
rylng out his constitutional responsibility
to enforce the Constitution and laws of the
United States.

The precedent that would be established
if this legislation became law is dangerous.
It would effectively allow the Congress to
tell a President that there are certain consti-
tutional remedies that he cannot ask the
courts to apply. If a President can be barred
from going to the courts on this issue, &
future Congress could by the same reasoning
prevent a President from asking the courts
to rule on the constitutionality of other
matters upon which the President and the
Congress disagree.

For any President to accept this precedent
would permit a serious encroachment on the
powers of this office. I have a responsibility
to my successors and to the American people
not to permit that encroachment to take
place. I intend to discharged that responsi-
bility to the best of my ability.

I ask unanimous consent that the letter
be printed in the Recorp at this point.

There being no objection, the letter was
ordered to be printed in the RECORD, as
follows:

DeArR Mgr. CHAIRMAN: I have decided that
I will veto H.R. 75684, the State-Justice-Com-
merce Appropriations Act of 1980. A provision
in this Act, the Helms-Collins amendment,
would impose an unprecedented prohibition
on the ability of the President of the United
States and the Attorney General to use the
Federal courts to ensure that our Constitu-
tion and laws are faithfully executed.

Throughout my administration, I have
been committed to the enhancement and
strong enforcement of our civil rights laws.
Such laws are the backbone of our commit-
ment to equal justice. I cannot allow a law
to be enacted which so impairs the govern-
ment's ability to enforce our Constitution
and civil rights acts.

I have often stated by belief that busing
should only be used as a last resort in school
dese rega..on cases. But busing 1s not the
real issue here. The real issue is whether it
is proper for the Congress to prevent the
President from carrying out his constitu-
tional responsibility to enforce the Constitu-
tion and laws of the United States.

The precedent that would be established
if this legislatlon became law is dangerous.
It would effectively allow the Congress to
tell a President that there are certain consti-
tutional remedies that he cannot ask the
courts to apply. If a President can be barred
from going to the courts on this issue, a
future Congress could by the same reasoning
prevent a President from asking the courts
to rule on the constitutionallty of other mat-
ters upon which the President and the Con-
gress disagree.

For any President to accept this precedent
would permit a serious encroachment on the
powers of this office. I have a responsibility
to my successors and to the American people
not to permit that encroachment to take
place. I intend to discharge that responsibil-
ity to the best of my ability.

The purpose of this letter is to ensure that
there is no doubt about my opposition to
the objectionable provision in the State-Jus-
tice-Commerce Appropriation Act. My oppo-
sition also applies to the inclusion of such
a provision in the Continuing Resolution.
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I would of course prefer to avoid a veto
of the Resolution. I recognize the difficulties
such a veto could impose on critically im-
portant operations of the government and
on the Congressional schedule. But I would
be shirking my constitutional responsibilities
if I allowed this unprecedented and unwar-
ranted encroachment on Executive authority
and responsibility to prevail.

Sincerely,
JIMMY CARTER.

(Mr. ANDREWS assumed the chair.)

Mr. WEICKER. Mr. President, the is-
sue is no different here today than it
was in December of last year.

Let me say this: My reservations, when
I made the request to the majority lead-
er and through him asked that the re-
quest be relayed to the White House that
they support the Weicker part of this
amendment, are that if the Weicker
amendment is passed, it will perfect
Helms, which, to me, is patently uncon-
stitutional. In effect, it would make
Helms constitutional and the Helms then
very well might withstand a court test.
But without this language, let me say
that everything we do here today is going
to be down the drain in a matter of time.
It might be before it goes through the
court process that it will be a year, may-
be a year and a half or 2 years. But the
Helms amendment is unconstitutional
on its face. There is no doubt about it
in my mind or, I think, in anybody else’s
mind.

I would again suggest to my colleagues
that the first issue to be resolved is
whether or not the legislative branch of
Government can go ahead and dictate
to either of the other branches what it
is that they can hear or they can do
in terms of the procedures allowed them
by law and under the Constitution.

The Weicker amendment was rejected
by the 96th Congress by a vote of 46 to
43. I suppose the question that has to
be asked is, Why is affirming the enforce-
ment, which is all this amendment says
and which has nothing to do with bus-
ing—why is affirming the enforcement
of the Constitution of the United States
by the executive and by the judicial so
controversial.

I woke up this morning and it was as
though I had awakened from a night-
mare, that you have to stand on the
Senate floor and fight for the principle
that the Constitution is going to be en-
forced. Maybe I should have thrown the
Senate of the United States into the
amendment also. That might have made
it too tough. In this way, we are only
imposing that obligation on our col-
leagues in the executive and the judicial
branch.

The other matter which I very much
object to is every article that I read
starts off with an implied reference to
“The liberal Senator from Connecticut,
Senator Wercker,” and so forth.

When it comes to the Constitution
and the enforcement thereof, I think we
best see what it is that the various sides
are advocating.

I believe that this, the Constitution
of the United States. means what it says,
period. I construe this document very,
very strictly. As a matter of attitude to-
ward the Constitution, I would suggest
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that maybe the position of the Senator
from Connecticut is the conservative,
indeed the very conservative, position,
and we do not blithely roam around
these Halls jumping over the various
separations of the branches, and we just
do not blithely throw the civil rights of
Americans out the window or up for
grabs.

If there are laws to be changed and
policies to be made, that is one thing,
but to ignore the rights and the stric-
tures that are contained in this docu-
ment seems to me rather liberal if not
cavalier handling of the document
which is the origin of everything that
proceeds forth from the Government of
the United States.

I would repeat that I would hope that
before this day is over we can all agree
that we can sign onto the Weicker
amendment without fear we have done
any violence to our oaths of office, to
our constituents, or to those matters of
policy that we each might believe, dif-
fering as those beliefs might be.

Of course, the real difficulty is that
the proponents of this legislation want
to rewrite the Constitution of the United
States in a manner that is outside the
provisions of that document when it
comes to amending it.

Article V of the Constitution states:

The Congress, whenever two-thirds of
both Houses shall deem it necessary, shall
propose Amendments to this Constitution,
or, on the Applicction of the Legislatures
of two-thirds of the several States, shall call
& Conventlon for proposing Amendments,
which, in either Case, shall be valid to all
Intents and Purposes, as part of this Consti-
tution, when ratified by the Legislatures of
three-fourths of the several States, or by
Conventions in three-fourths thereof, as the
one or the other Mode of Ratification may be
proposed by the Congress; Provided that no
Amendment which may be made prior to
the Year One thousand eight hundred and
elght shall in any Manner affect the first
and fourth Clauses in the Ninth Section of
the first Article, and that no State without
its Consent, shall be deprived of its equal
Buffrage in the Senate.

That tells you how to go ahead and
amend the Constitution of the United
States. What you do not do is to go ahead
and put riders on appropriations bills,
riders on authorization bills, use the
funding process to say what it is the
judicial system can or cannot do.

Do you know what the ultimate act
will be in this scenario we are following?
I sit as chairman of the Appropriations
Subcommittee that handles the State De-
partment, the Justice Department, the
Commerce Department, and the Federal
judiciary. So the ultimate act in this
play as set forth on the scene by the
distinguished Senator from North Caro-
lina, from South Carolina, and their var-
ious colleagues is that we will use the
appropriations process to say what it is
the Federal judiciary can or cannot do.
If we do not like a decision of the Su-
preme Court, then we will go ahead and
cut off funding for the Supreme Court.

That is the ridiculous, not the logical,
end to the path that was commenced by
the Senator from North Carolina and
many of his colleagues several years ago.
There is no reason why it should not be
done, according to the logic behind this
type of legislation.
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If the Supreme Court decides cases and
the majority of this body does not like
the decisions, then cut off their appro-
priations.

Mr. President, I have no desire to be on
my feet in this matter. On the other
hand, as a matter of principle, I really do
not see what course of action is left open
to me. I do not want the judicial branch
of Government saying to me what we
should or should not do. I do not want
them to come back to me or come back
to this body and say that we have made
bad law.

Our difficulties in this whole area of
civil rights is that we should make no
law and leave it up to the courts or, as
is the instance before us today, we make
bad laws and have it thrown back at us.

The easiest course to take right now,
for this Senator, would be to allow this
matter to come to a vote, have it go
through, and then for it be declared un-
constitutional, which is what would
happen.

I believe very, very strongly that, aside
from the easy and the pleasurable deci-
sions which are made a hundred times
over on this floor, which benefit many
of our citizens, there are those times
when the very tough decisions have to
be made. That is one of those times.

We—I say “we,” not the individual
Members of this body at this time, but a
series of Congresses—we delayed too
long the realistic implementation of the
ideas and admonitions contained in the
Constitution when it came to equality—
so long, in fact, that any correction of
past omissions was going to be expen-
sive, was going to be disagreeable; and
that is the process that is being objected
to here today.

I suppose it has been since Brown
against Board of Education, approxi-
mately 26 years; and with the impa-
tience that is characteristic of our Na-
tion—and that is a good thing—we say
that certainly we should have been able,
in 26 years, to do what needs to be done.
That is enough. But, of course, that is
not what the fact situation out there in
the countryside tells us. The job is still
incomplete. It has not been done, and it
has not been done primarily for two rea-
sons: The political leadership in this
country, in too many instances, has wav-
ered in its commitment to equality for
all Americans; and as soon as the lead-
ership wavers, it is only a matter of time
before that indecisiveness, that weak-
ness, catches hold among the rest of the
citizens.

Second, we have not gone ahead and
demanded the monetary resources of
ourselves to make up the lost ground,
lost over a period of 200 years. The prob-
lems have changed to a great degree.
Much of the segregation now is in the
North, not the Sonth. The issue long ago
lost its regional tinge.

What comparatively was improvement
in the past—since you were starting
from ground zero—is not so easily at-
tained right now. Large strides could be
proved statistically, initially, and be sta-
tistically encouraging, since we are
starting from scratch. Now the going
gets tougher.

Mr. President, what I should like to
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talk about initially this afternoon is the
matter of restrictions imposed by the
legislative branch on matters which the
judicial branch can consider violative of
the basic tenets of our constitutional,
tripartite system of government.

The very essence of civil liberty certainly
consists in the right of every individual to
claim the protection of the laws whenever
he receives an injury. One of the first duties
of Government is to afford that protection...

The government of the United States has
been emphatically termed a government of
laws, and not of men. It will certainly cease
to deserve this high appellation if the laws
furnish no remedy for a violation of a vested
lega! right.

That is one of the great landmark
cases in this Government of laws, and it
clearly spells out a philosophy and a
principle in total contradiction to what
is being offered by the Eenator from
North Carolina in conjunction with the
distinguished chairman of the Commit-
tee on the Judiciary.

Issuance of remedial orders is an in-
tegral part of the judicial process, and
if the courts are to act at all, they must
be immunized from congressional con-
trol. By limiting what the Justice De-
partment could present to the courts,
Congress would be unconstitutionally
interfering with the judicial process. As
Chief Justice Marshall observed in Mar-
bury against Madison.

It is emphatically the province and duty
of the judiclal department to say what the
law is. (5 U.S. at 177).

To allow Congress to control the mat-
ters which the judiciary may consider
would give “to the legislature a practi-
cal and real omnipotence, with the same
breath which professes to restrict their
powers within narrow limits”; this
would reduce “to nothing what we have
deemed the greatest improvement on
political institutions—a written consti-
tution.” (Marbury against Madison, 5
U.S.at 178).

It is well established that the courts
may not arbitrarily order—I wish to em-
phasize that—may not arbitrarily order
busing of students as a remedy for un-
constitutional school segregation.

In the seminal busing decision, Swann
v. Charlotte-Mecklenburg Board of Edu-
cation, 402 U.S. 1 (1971), the Supreme
Court was careful to note that there were
limits on busing remedies which courts
could order:

An objection to transportation of students
may have validity when the time or distance
of travel is so great as to either risk the
health of the children or significantly im-
pinge on the educational process. (402 U.S.
at 31.)

The Supreme Court, setting aside a de-
segregation order in Milliken v. Bradley,
418 U.S. 717, 744 (1974), reiterated that
there were strict standards for fashion-
ing a busing remedy:

The controlling principle consistently ex-
pounded in our holdings is that the scope

of the remedy is determined by the nature
and extent of the constitutional violation.

Right there, we have one of the great-
est arguments against what is being pro-
pounded by the proponents of the Helms
amendment—that is, the Supreme Court
and a judiciary gone wild.
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The law has been very precise as to
what can or cannot be done. It has to be
tailored to the violation. That, of course,
raises the first instance, lest anybody get
all their sympathies aroused, on how un-
just a particular court order is in terms
of remedy. No remedy is ordered unless
an illegality has been established.

So we are not dealing with some inno-
cent party here. We are talking about
somebody who has been convicted—as
much convicted as a murderer, as much
convicted as a burglar, as much convicted
as a rapist. We are talking about some-
body who has been convicted. We are
talking about the establishment of an
illegality that has taken place and has
been determined to be an illegality. Not
until that happens, do we even get into
the business of remedy, one of which
remedies may be busing.

I do not understand what all the sym-
pathy is all of a sudden on the floor of
the Senate for the criminal. We hear
much about law and order. We are talk-
ing about a criminal. There is all this
concern about a criminal.

This is not speculation. What, in effect,
first happens is someone—jury, judge, a
combination of the two—has made a de-
termination the laws of the Nation have
been violated, that is, that certain of our
citizens are being discriminated against.
This discrimination takes place in the
area of race relations.

Other discriminations have taken

place. We read where a court just re-
cently upheld the rights of workers to
safe conditions. That was a discrimina-
tion that had taken place against labor-
ing people. And the employers were found

to be in violation of the laws of this
Nation.

Other discriminations have taken
place against those who are retarded and
disabled and the courts have come to
their assistance as they have been dis-
criminated against. There are other dis-
criminations against women and dis-
crimination as to the matter of sex. All
of these, in other words, situations are
violations of the law.

Why is this violation of the law any
different from the person who bops
someone on the head in an alley or in
some dark corner of an American city?
Why is this any different from someone
who breaks into an individual’s home to
steal whatever is in there? Why is this
different from the individual that takes
money and embezzles money from a
bank?

We have laws. When those laws are
broken and it is established that the law
has been broken, then it is up to the
court to go ahead and render judgment.
As to which judgment again is restricted
by what is established in law.

Why is it that this great law and order
group all of a sudden evinces all this
sympathy for the criminal? The fact that
the criminal is a large group does not
make it any less criminal. The law has
been broken. In effect, we, this Senator
included, all of us, the American society
broke the law for 200 years. This is the
law, this Constitution of the United
States, and that portion I will state:

No State shall make or enforce any law
which shall abridge the privileges or immu-
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nities of citizens of the United States, nor
shall any State deprive any person of life,
liberty, or property without the due process
of law: nor deny to any person within its
Jurisdiction the equal protection of the laws.

We broke the law. That was the deter-
mination that was made. Separate is not
equal.

Now we have to stand up and take our
medicine just like anyone else convicted
under the judicial processes of this coun-
try. What we are saying is well, all right,
we are guilty, but we are an exception,
since it is society. We are an exception
to what it is that can be imposed upon
us in terms of a judgment.

What is it that makes us so privileged
because we are society as a whole? What
makes us different from that individual
in the dock who has been adjudged as
guilty? Why can he not stand before the
judge and his peers, the jury, and say:

I am an exception. You cannot put me
in jail for 5 to 10 years. You cannot fine
me $50,000. Even though I am guilty, I am
an exception.

What gives us, in other words, the
basis for requesting an exception? Is it
the fact that there are many of us rather
than just a few or rather than one?

That is the essence of what we are
doing here today. If this were one person,
one person’s vote would not count. That
is why we request the exception. Too
many of us are requesting it on behalf
of our constituents because there are a
lot of people involved in the disagree-
able process of catching up with the
principles of the Constitution of the
United States.

So politically it becomes an advanta-
geous thing to do. It has nothing to do
with justice. This is politics. It is not
Justice.

We are seeing the classic example of a
government of men rather than a gov-
ernment of laws. And it is governments
of men whose days are numbered.

If the President feels as he does about
busing, then at least let him manifest his
philosophical and his partisan beliefs in
a way that will not harm the continuing
authority and power of the office that he
holds, and he h1is that right. He has ev-
ery right in the world to support the
Helms amendment. But he has no right
to give away what is not his to give, the
authority of his office, the separateness
of his office, in terms of power from the
power of this body and the power of the
judiciary.

Disagree as he might on any given is-
sue, it is his duty to hand on to his suc-
cessors in terms of structure and sub-
stance when it relates to the power of the
Presidency as much as was left to him.

Has it occurred to Senators that that
letter was written by former President
Carter after he had been defeated and
certainly no one is going to argue the
philosophical differences between him
and the man who was to succeed him?
The easiest thing in the world for Presi-
dent Carter would have been to say, all
right, we will let this one go through. In-
deed, it might have formed some basis
for him recapturing or starting on the
come-back trail. I do not know.

But the fact was that his determination
was made not on the matter of busing,
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not on the matter of segregation, and
not on the matter of discrimination, al-
though his views were well known and he
alludes to them. I do not want in any
way to minimize the commitment of the
man to civil rights. But he wanted to as-
sure Ronald Reagan that that office in
terms of its power, its authority, its
separateness from the legislative branch,
was going to be intact, whole, undiluted. I
think President Reagan owes as much. I
think President Reagan owes as much to
future Presidents. I think he owes as
much to the people of this country to as-
sure that in terms of constitutional struec-
ture the House of State is intact.

The policies and philosophies of his ad-
ministration have nothing to do with the
argument that I now present to my col-
leagues. That is a matter that we can go
up and down on hundreds of votes that
will take place during the course of the
next several years. We will agree and we
will disagree. He will be adjudged or his
administration will be adjudged on that
basis also. I am confident that when he
writes that record that reelection will be
assured him.

But as to the business of the Constitu-
tion and the structure of this Govern-
ment, the checks and balances, the min-
ute this becomes a partisan or a philo-
sophical issue then the greatness of the
Nation is neither assured nor will it be
long lived.

The Supreme Court reiterated in Day-
ton Board of Education v. Brinkman,
433 U.S. 4086, 420, (1977) that the remedial
powers of the Federal courts are called
forth by violations and are limited by
the scope of those violations:

Once a constitutional violation is found,
a Federal court is required to tallor “the
scope of the remedy"” to fit “the nature and
extent of the constitutional violation™ . . .
The remedy must be deslgned to re-ress that
difference, and only if there has been a sys-
temwide impact may there be a systemwide
remedy.

Thus, the courts are limited to restor-
ing the plaintiffs to the position they
would have occupied had they not been
subject to unconstitutional discrimina-
tion.

Limitation of the Justice Department’s
authority to litigate—in any manner—
to remedy unconstitutional segregation
would be unconstitutional.

In 1977, Congress passed an Eagleton-
Biden amendment which would prevent
HEW from administratively requiring
school desegregation by transporting
students beyond the closest school. How-
ever, it left intact the Justice Depart-
ment’s enforcement authority. A Fed-
eral district court upheld the constitu-
tionality of the amendment on the
grounds that Congress specifically left
unaffected Justice Department’s litiga-
tive authority:

But the fact remains that the amendment
leave(s) untouched the litigation enforce-
ment option that permits the Civil Rights
Division of the Denartment of Justice. noon
referral of a case from HEW, to pursue legal
action and obtain the full measure of ap-
propriate relief, including student transpor-
tation, if warranted, against the offending
reciplents. Brown v. Califano, 456 F. Supp.
837, 840 (D.D.C. 1978).
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The district court emphasized that
only the continued ability of the Justice
Department to litigate effectively sup-
ported the constitutionality of the
amendment:

This conclusion (of constitutionality)
however, embodies only a view concerning
the facial constitutionality of the . . .
disputed provisions . . . Should further
proceedings in this case reveal that the liti-
gation option left undisturbed by these pro-
visions cannot, or will not, be made into &
workable instrument for effecting equal ed-
ucational opportunities, the Court will en-
tertain a renewed challenge by plaintiffs on
an as applied basis, (emphasis in original)
Brown v. Califano, 455 F. Supp. at 843.

In upholding the constitutionality of
the amendment, the Court of Appeals
also relied on the unbridled ability of the
Justice Department to litigate violations
of Constitutional rights.

To avold constitutional doubts, we must
proceed on the assumotion that Congress in-
tended the Department of Justice to act with
the greatest dispatch. Brown v. Califano, No.
78-1864 (D.C. Cir., Januarv 31. 1981), slin
op. 25. As the amendments also leave in
place the enforcement options at the Depart-
ment of Justice, we cannot find that on their
face they “restrict, abrogate, or dilute” the
guarantee of equal protection.

(Mr. COHEN assumed the chair.)

Mr. WEICKER. This raises the issue,
Mr. President, and I would like to refer
to one word there, ‘“unbridled,” the un-
bridled ability of the Justice Department
to litigate.

You know this argument and this prob-
lem was first raised—and I am talking
now about this session of Congress—in
the attempts to eliminate the Legal
Services Corporation. The issue raised, in
essence, is why lawyers should be pro-
vided for the poor and, indeed, if law-
yers are provided the poor, should not
then the matters which they can involve
themselves in, which they can litigate, be
limited ?

The issue on the flcor here today is:
Should not the Justice Department’s
ability to litigate be limited? All right.

Now let me move, in other words, that
principle, the limitation of our legal
rights, to all of those of us who are
citizens of this country.

Is there anyone here who would not be
mightily offended if it were even sug-
gested that his legal rights should in any
way be limited by Congress, by the Presi-
dent, by his neighbors? I certainly would
find that offensive. Why is it then that a
poor person should not find it offensive
to be poor monetarily? That is a station
in life which is reality, which is some-
thing that we cannot do something
about, but does that mean because a per-
son is poor monetarily that we can use
this book to say, in other words, if you
are in the zero to $5,000 category of in-
come then you get the first six pages of
the Constitution? If it is $10,000 to $15,-
000 then you pick up a couple of more
pages of the Constitution? I mean, how
does that work? It does not. Every one
of the pages here, every word in here, be-
longs to each one of us. It makes no dif-
ference what our income is. It belongs to
each one of us, every last word, every
sentence, every right.

How arrogant it is that anybody should
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suggest that because someone is poor
that, No. 1, they do not deserve the serv-
ices of a lawyer, but even if they get those
services the services have to be limited.

I might add that the suggestion of
the limitation of services is that that, of
course, means they could bring lawsu.ts
once again not only to emorce their
rights but in some way stand up against
the discrimination of theiwr ne.ghbors,
and the neighbors of the ma,ocity, and
the neighbors of the ma,ority at the
polling booths. How arrogant, how arro-
gant that anybody should suggest that
the Justice Department of the un.ted
States should proceed in a certain way,
how the Justice Department shouid pro-
ceed in assuring each American o: hs
rights. How arrogant. Mind you, the
next step—and we have seen those mat-
ters before us here previously, the same
advocates of this legislation have actu-
ally indicated as to what they are go.ng
to do in the courts, in the remedies that
the courts can apply. How arrogant. is
there anybody w.thin the souna of my
voice who would Lke to have the Senate
of the United States determine h.s case,
his grievance? Is there anybody who
would like to have 100 politicians decide
on h.s particular justice when that day
comes? Do you want the courts of this
country and the Justice Department lis-
tening to the voices and counting the
house? Is that what you want? That is
not justice; that is mob rule. That is
politics disgu.sed in the robes of justice.

We are all deserving better than that.
That is what 1s at issue here today. Ini-
tially I set it out as to the independence
of the legislative branch from that of the
executive branch; the independence of
the executive branch 1rom tne judiciary.
But really in the final analysis it is the
independence of the justice accorded to
each one of us. You cannot in the Un.ted
States of America separate the institu-
tion of government from the people be-
cause government is the people. Ben
Franklin said “In this country the peo-
ple rule.” So whatever it is that the Pres-
ident gives up or the courts give up each
one of us gives up.

Who is going to deny that decisions
rendered by a court are not going to set
some of our teeth on edge? Who has ever
played in a football game, a baseball
game, a basketball game, or a hockey
game and has liked every decision ren-
dered by the umpire, the referee, or the
linesmen or whatever? Nobody, and no-
body is going to like all the decisions
handed down by the courts.

I did not like the decis.on, for example,
on the Hyde amendment which upheld
its constitutionality. I thought that was
a rotten decision. But I am not roaming
around the corridors of the Capitol try-
ing to figure out how I can circumvent
it. I accept that also as the law of the
land just like Roe against Wade is the
law of the land.

There is an ending to all of our proc-
esses. What is being advocated here is
no better than a sophisticated form of
anarchy, to say that there is no end.
That is why I am back here today liter-
ally citing those cases which are the ini-
tial landmark cases of American juris-
prudence. The very issues I am discuss-
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ing here in the year 1981, some few years
after our Bicentennial celebration, these
were the very issues which formed the
basis of case law history in this country.

So that those that regard this debate
from afar and say, “Well, this is a fight
between various Members of Congress in
terms of their philosophy, in terms of
their partisanship. It is a fight between
the Congress and the President.”

This is not a fight between various
philosophies and the Congress and the
President. This is a matter that involves
250 million Americans, every one of
them. You just better pray—I know I am
going to lose on this floor. I know exactly
what all this time is going to end up to.
It is going to end up to a loss.

But, regardless of how you feel on the
issue of busing, on the principle that is
involved here, that of independence of
the justice system of this country, you
better hope I win, because the next time
around it is not going to be busing. It is
going to be something that is near and
dear to your heart and you are going to
get political justice rather than un-
tampered with, undiluted justice. That is
the problem.

In upholding the constitutionality of
the amendment, the court of appeals
also relied on the unbridled ability of the
Justice Department to litigate violations
of constitutional rights. “To avoid con-
stitutional doubts, we must proceed on
the assumption that Congress intended
the Department of Justice to act with
the greatest dispatch. As the amend-
ments also leave in place the enforce-
ment options at the Department of Jus-
tice, we cannot find that on their face
they ‘restrict, abrogate, or dilute’ the
guarantee of equal protection.”

Thus, the Helms amendment—which
would limit the Justice Department’s
enforcement powers—is unconstitution-
al. Furthermore, based on the court of
appeal's decision of Brown versus Cali-
fano, the Helms amendment—if pass-
ed—would also render the Eagleton-
Biden amendment unconstitutional.

Mr. President, I would like to read an
article prepared by Prof. Paul Gewirtz
of Yale Law School on “Why Proposed
Legislation To Restrict the Federal Court
Jurisdiction Is Unwise and Unconstitu-
tional.” This is dated March 27, 1981.

The Congress is currently considering a
number of bills which strip both the Su-
preme Court and the lower Federal courts of
the power to hear cases involving school
prayers, abortion and busing. The announced
purpose of these bills is to try to change the
results reached in specific Supreme Court
decisions over the past 20 years. These bills
are unwise as a matter of policy and uncon-
stitutional as a matter of law. They should
be opposed whether one is for or against
school prayer, for or against abortion, for or
against busing.

I might add, I have not read this until
this minute. Obviously it is a similar
chain of thought.

What is at stake is something far more
fundamental than any particular issue such
as school prayer. What 1s at stake is a cen-
tral feature of our democratic political sys-
tem for two centuries: The essential role
played by an independent Federal judiciary
in our system of checks and balances and
separation of powers.
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At least since John Marshall’s famous de-
cision In Marbury v. Madison, it has been
established that the Federal judicial power
is supreme over Congress in resolving Fed-
eral constitutional questions and enforcing
Federal constitutional guarantees. The Fed-
eral courts are the ultimate interpreters of
the Constitution. In the much quoted words
of Chief Justice Marshall, it 1s “the province
and duty of the judicial department to say
what the law 1s.”

(Mr. ABDNOR assumed the chalir.)

Mr. MATHIAS. Mr. President, will the
Senator from Connecticut yield for a
question?

Mr. WEICKER, Mr. President, I see
my very good friend, the distinguished
Senator from Maryland, on the fioor,
who certainly is one of the great legal
minds of this body. I would be delighted
to yield for a guestion, although I doubt
that there is much that I can answer
that the distinguished Senator does not
already know.

Mr. MATHIAS. Well, the Senator from
Connecticut is very generous in his
praise today. I am grateful for it. I would
say that I was too humble to accept such
sentiment if it were not for recalling
those words of Winston Churchill. When
it was brought to Churchill's attention
that Clement Attlee was a very humble
man, he said. “Yes, but then Clem Attlee
has so much to be humble about.”

My question, Mr. President, directed
to the Senator from Connecticnt i this:
Is is not true that if we prohibit the
Department of Justice from takiig ac-
tion, effective action, litigating to guar-
antee the rights of citizens, that we then
are in a situation where the most radi-
cal people on both sides of this issue of
school desegregation will be the ones in
court, those who are violently for it and
those who are violently against it, and
that the Department of Justice, which
has not only an interest but a duty and
a responsibility to consider the interest
of all citizens, will be precluded from
playing a role?

Mr. WEICKER. The Senator is correct
when he says that under the provisions
of this amendment those in court will be
the private litigants.

Mr. MATHIAS. And the most radical
private litigants.

Mr. WEICKER. And the most radical.

Mr. MATHIAS. On both sides.

Mr. WEICKER. On both sides. And
that we will not have someone in there
representing all Americans, all Ameri-
cans, of views both pro and con. The
Senator is absolutely correct in his ob-
servations.

But I also have to raise the question
as to why matters of the Constitution,
why matters of the Constitution, either
adherence to or violation of, are or
should be the responsibility of private
citizens. What is the Government for if
it cannot defend the very basis of its
existence as a government?

We have been through this whole exer-
cise in the abortion argument. “Abortion
is legal. Abortion is legal. But we will so
construct it that, practically speaking, it
is only available to the wealthy.”

What kind of a policy is that? I un-
derstand the law, but what kind of a
policy is that? What kind of a policy is
it that says we have a Constitution but
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it is only there for use by those who can
afford to come into court to use it on
their behalf or in defense of another per-
son? What kind of a policy is that?

Believe me, these machinations on the
floor that relate to abortion and relate
to busing and probably school prayer
and the rest, they are going to put us into
a constitutional Gordian knot that no-
body is going to be able to cut. There is
no logic to what is being done. There
is no basis in law to what is being done.

It is illogic that is being presented as
being eligible to become the law of this
country.

Mr. HELMS. Mr. President, will the
Senator from Connecticut yield for a
question with the understanding he
would not lose his right to the floor?

Mr. WEICKER. I am glad to yield.

Mr. HELMS, Mr. President, will the
Senator be willing to give an estimate as
to when and if the Senate may be al-
lowed to vote on this question? It mat-
ters not to the Senator from North
Carolina.

Mr. WEICKER. If my distinguished
colleague from North Carolina would
support the amendment of the Senator
from Connecticut, we could have a vote
right this minute.

Mr. HELMS. If a bullfog had wings,
Mr. President, he would not bump his
rear end so much. But that is not the
question.

When are we going to vote if I do not
support the Senator’'s amendment?

Mr. WEICKER. If the Senator from
North Carolina does not support the
amendment of the Senator from Con-
necticut, then it would be very difficult
to ascertain as to when a vote will take
place on the Weicker amendment. It still
is my hope, as I have indicated, that I
can get the support of the Republican
leadership and of the President of the
United States on my amendment.

Very frankly, that is going to put me
into a quandary at that stage of the
game as to whether or not Herms, as
amended by WEICKER, is something that
is going to receive my support. It prob-
ably would. I do not like the language
that is contained therein. On the other
hand, I also realize that good Govern-
ment operates best when a compromise
is made. I feel that at least those rights
would be protected. The policy might
change.

I am willing to take my lumps or my
victories on matters of policy. It is the
Constitution that bothers me.

I would hope that such support might
be forthcoming, in which case we would
vote this afternoon.

In the absence of any such support
from the parties I have mentioned, either
the Senator from North Carolina, the
majority leader, or the President of the
United States, I really would say that the
vote would come at the same time that
the physical stamina of the Senator from
Connecticut gives out. Then we will have
the matter for a vote. I cannot say when
that will be.

I have been known to tire quickly on a
tennis court in the matter of a half hour.
I have been known to go for 6 hours on a
tennis court. I just do not know what is
going to happen. I also do not know what
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the schedule of the majority leader is,
who is the one, of course, who determines
all of our schedules.

Mr. HELMS. If the distinguished Sen-
ator will yield further, I thank him for
the information he has just given me. I
shall continue fto listen to him very
carefully.

(Mr. MATTINGLY assumed the
chair.)

Mr. WEICKER. In continuing the re-
marks prepared by Professor Gerwitz:

While most of us can point to some deci-
slons of the Supreme Court with which we
disagree, we recognize that, overall, this
power of judicial review, exercised by an in-
dependent federal judiclary, is a critically
important element of our constitutional de-
mocracy. Overall, it has served us well—
whether it has been to vindicate the rule
of law when challenged by a corrupt Presi-
dent, or to protect ordinary cltizens against
an over-reaching government, or to open the
way to greater racial equality, or to help me-
diate conflicts between nation and state or
executive and legislature. The reason that
the proposed jurisdictional limitations are
50 dangerous is that they would undercut,
in a fundamental and unprecedented way,
that essential function of interpreting and
enforcing the constitution. Congress, in ef-
fect, would be assuming the power to change
specific constitutional results by simple ma-
Jority vote and without a constitutional
amendment.

Consider, for example, the effect of the bill
that strips jurisdiction from all federal
Courts to hear cases involving school prayers.
In the early 1960's, the Supreme Court ruled
that the First Amendment of the U.8. Con-
stitution, which prohibits the establishment
of religion, prohibits the government from
requiring the reading or recitation of prayers
in public schools. If a public school intro-
duces prayers and a parent sues to enforce
those earlier Supreme Court decislons, the
state courts might well fall to provide a
remedy; but if that happens, under current
law the parents could appeal to the United
States Supreme Court, a federal court, to en-
force their federal constitutional rights. The
proposed jurisdictional legislation seeks to
prevent the Supreme Court from hearing
such a case. The State court decision allow-
ing school prayers would stand. Thus, as its
sponsor Senator Helms admits, the proposed
legislation seeks to manipulate jurisdiction
so as to restore prayer to the schools—Iin
short to change a constitutional result.

Such legislation is nothing less than an
assault on the independence of the federal
judiciary. Perhaps the Framers of the First
Amendment of our constitution were wrong
in seeking to prevent the establishment of
religion by the government. Perhaps the Su-
preme Court’s decisions Interpreting the
meaning of the First Amendment should be
changed. That 1s not the issue. The question
is whether it is appropriate for Congress, by
a simple majority, to try to achieve those
ends by means of manipulating the jurlsdic-
tion of federal courts to hear cases. The an-
swer is no. The constitution itself provides
a method for changing the content of con-
stitutional guarantees: amending the con-
stitution through the procedures specified in
Article V. It is a difficult process, requiring
approval by a two-thirds vote in each House
of Congress and ratification by three-fourths
of the states. But it was designed to be dif-
ficult. The proposed jurisdictional provi-
slons seek to end-run this constitutional
amendment process by asserting Congress'
power, by simple majority, to strip away
from federal courts the jurisdiction to hear
cases enforcing existing constitutlonal rights.

It is & power that, once unleashed, would
be difficult to confine. It would work a funda-
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mental reallocation of power between Con-
gress and the Supreme Court. Recognizing
that a constitutional democracy is a delicate
thing, and that ours has been a uniquely
successful experiment, it would be terribly
unwise and terribly risky for Congress to
act In a way that surely undercuts the role
and function of an independent federal ju-
diclary in our system of separation of powers.
No short-runs gain justifies such a long-
term risk.

This is not an issue that should divide
conservatives and llberals, or Democrats and
Republicans. It should not divide those who
support or disagree with one or another con-
stitutional decislon of the Supreme Court.
The issue at stake is one of our basic con-
stitutional structure and institutional ar-
rangements—whether we really want to
tamper so fundamentally with the basic al-
location of powers In our pollitical system.
When the proposed legislation is under-
stood In these terms, the opposition to it
should grow.

Significantly, constitutional scholars of all
political stripes have concluded that jurisdic-
tional limits of the sort involved here are
unconstitutional. The late Alexander Bic-
kel, perhaps the most respected constitu-
tional scholar of his generation, was of this
belief, in spite of his sharp criticism of
Supreme Court decisions such bills sought
to change. Sald Professor Bickel: “I deplore
as more destructive than the worst of bus-
ing the attempt to work such a realloca-
tlon of powers between Congress and the
Supreme Court.” ! Professor Robert Bork of
the Yale Law School, a conservative who
served as Solicitor General of the United
States under Presidents Nixon and Ford,
opposes such congressional restrictions on
Jurisdiction as a ‘“cure that may set a
precedent more damaging than . . . wrong
Supreme Court decisions.”:

The only argument in favor of the con-
stitutionality of Congress power to regu-
late the federal court’s jurisdiction in this
way relies upon Article III of the Consti-
tution itself, the Article which discusses
the judicial power. Article III provides that
the “judicial Power of the United States,
shall be vested In one Supreme Court"—
thereby specifically mandating the exist-
ence of the Bupreme Court—"and in such
Inferior Courts as the Congress may from
time to time ordain and establish.” Article
III also provides that the judicial power of
the United States shall extend to varlous
categorles of cases, including “all Cases
arising under this Constitution."

Article IIT provides that in some of these
cases the Supreme Court shall have original
Jurisdiction, but it then goes on to state that
in *“all the other cases . . ., the Supreme
Court shall have appellate Jurisdiction, both
as to Law and Fact, with such Exceptions,
and under such Regulations, as Congress
ghall make.” According to proponents of the
legislation being discussed here, this “excep-
tions and regulations"” clause gives Congress
unfettered authority to prevent the Supreme
Court from hearing on appeal whatever cases
Congress sees fit to withhold from the Su-
preme Court. Moreover, Congress power to
ordain and establish the lower federal courts
allegedly gives Congress the plenary author-
ity to withhold from those courts the power
to hear such cases as an initial matter.

'"What's Wrong With Nixon's Busing
Bills”, The New Republic, April 22, 1972.

? New York Times, March 16, 1981; p. Al6.
The literature on the subject is vast. The
starting point is Hart, “The Power of Con-
Eress to Limit the Jurisdiction of Federal
Courts: An Exercise in Dialectlc,” 66 Harv.
L. Rev. 1362 (1953). See also Theodore Eisen-
berg, “Congressional Authority to Restrict
Lower Federal Court Jurisdiction,” 83 Yale
L. J. 483 (1974).
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But neither Article III, nor the history of
its interpretation, will sustain such a radi-
cal view of Congress powers. To be sure,
Congress does have significant authority to
regulate the jurisdiction of the federal
courts. But given the status of the Supreme
Court as a constitutionally mandated court,
and given the distinctive role that the Fram-
ers of the Constitution understood the Su-
preme Court would play in the constitutional
plan—to assure the supremacy and uniform
application of the Constitution—the “excep-
tions and regulations” clause should most
plausibly be seen as authorizing only neu-
tral “housekeeping"” measures (such as the
congressional provision for discretionary cer-
tlorarl jurisdiction), and not the selective
exclusion of cases of the sort involved here,
which interferes with the Court's central
constitutional functions. In short, such leg-
islation violates Article III itself and the
requirements of separation of powers that
pervade the entire Constitution.

At the very least, Congress may not exer-
clse its powers under Article III in a way
which vlolates other provisions of the con-
stitution—just as Congress may not exer-
clse its admittedly broand , owers to regwate
commerce or to tax in a way which violates
other constitutional provisions. Thus, Con-
gress obviously could not “except” from the
Supreme Court’s appellate jurisdiction cases
in which the plaintiff was black. Such a law
would deprive blacks of rights to equal pro-
tection of the laws guaranteed by provisions
of the Constitution other than Article III it-
self.

More generally, If the purpose and effect of
a Congressional restriction on federal court
Jurisdiction is to interfere with the vindica-
tlon of substantive constitutional rights,
such a restriction on federal jurisdiction is a
violation of the substantive constitutional
right involved. if Congress sought to restore
school prayers to the public schools by means
of a substantive statute, that would surely
violate the First Amendment. So too does
a Jurisdictional statute which, its sponsors
concede, is designed to have the same effect.
Congress is simply trying to achleve indi-
rectly what it could not achieve directly. The
bill disadvantages a category of Constitu-
tional rights because of Congress opposition
to those rights. However broad Congress
power to regulate federal court jurisdiction,
it does not extend this far. (Obvlously, Con-
gress could not claim that its purpose in
singling out school rrayer cases or abortion
cases Is to regulate the Supreme Court's
workload or to serve some other neutral
housekeepling objective.)

It 1s no answer to assert that the state
courts remain open and will fully enforce
existing constitutional rights, The sponsors
of the bills have obviously made the judg-
ment themselves that many state courts will
enforce existing rights with far less vigor
and effectiveness than their federal court
counterparts; that is the point of the pro-
posed legislation. (Nor is this Congressional
judgment without reasonable foundation.
For a varlety of reasons, the federal Supreme
Court and federal lower courts have tradi-
tionally been more favorably disposed to
claims of federal rights than state courts,
and more effective in implementing those
rights.) Congress' action will presumably
have the effects that Congress desires.? This
is particularly apparent with respect to the
restrictions of the Supreme Court’s appellate
Jurisdiction, Denying Supreme Court review
is not outcome-neutral, but weighted against
effectuation of that Court’s settled law. For

*In any event, actions “animated by such
a purpose have no credentials whatsoever;
for ‘[a]cts generally lawful may become un-
lawful when done to accomplish an unlawful
end . . ., whatever [their] actual effect may
have been or may be."" City of Richmond v.
United States, 422 U.S. 3568 (1975).
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the Court to accept such restrictions on its
Jurisdictlon would not only violate the
principles of Marbury v. Madison but the
substantive rights that Congress seeks to
override.

In short, the proposed bills are not truly
provisions aimed at regulating jurisdiction,
but rather are aimed at achieving a desired
result-—inaeed ac cnanging settled constitu-
tional rules. ‘Lhat such legislation would be
unconstitutional is, in the end, the lesson
of United States v. Klein, 80 U.S8. (13 Wall.)
128 (1872). In Klein, Congress had passed
legislation which prevented certain claimants
who had received Presidential pardons from
recelving claim awards and which deprived
the Supreme Court of jurisdiction to review
clalms based upon Presidential pardons.
While nothing that in general Congress had
power to regulate the Court’s jurisdiction,
the Court concluded that the legislation here
was unconstitutional since “the language
of the proviso shows that it does not in-
tend to withhold appellate jurisdiction ex-
cept as & means to an end. Its great and con-
trolling purpose is to deny pardons granted
by the President the eliect which this court
had adjudged them to have.” 80 U.8. (13
Wall.) at 145.

Finally, a word about the famous Recon-
struction case, Ex parte McCardle, 74 US.
(7 Wall.) 506 (1869). In McCardle, the Court
upheld Congress’ power to repeal the
Supreme Court’s appellate habeas corpus
jurisdiction that had previously been au-
thorized by an 1867 statute. This outcome,
alung with some language in the Court’s
opinion, is sometimes read to establish that
Congress has very broad power to withhold
Supreme Court jurisdiction under the power
to make “exceptions.” Plainly the case can-
not support such a reading. The opinion
explicitly and carefully states that the repeal
did not affect other jurisdictional statutes
glving the Supreme Court power to review
habeas corpus decisions. Indeed, In the very
same Term as McCardle the Supreme Court
held that denial of habeas corpus could be
reviewed under those other provisions. Ex
parte Yerger, 75 U.8. (8 Wall.) 85 (1869). Far
from establishing Congress' broad power to
remove access to the Supreme Court's ap-
pellate jurisdiction, McCardle actually stands
for the proposition that in constitutional
cases Congress may withhold one jurisuic-
tional basis for Supreme Court review only
if another jurisdictional basis is available.*
The recent round of legislative proposals re-
stricting the Supreme Court’s appellate
Jurisdiction contains none of McCardle's
escape hatches, and for that reason they are
patently unconstitutional.

Mr. President, I will now read from
the testimony of Edward Cutler, on
behalf of the American Bar Associations,
before the Subcommittee on Courts,
Civil Liberties, and the Administra-
tion of Justice, of the Committee on
the Judiciary of the U.S. House of Repre-
sentatives, concerning legislation to
divest Federal courts of jurisdiction to
consider particular types of cases.

Mr. Cutler starts off as follows:

Thank you, Mr, Chairman and members of
the Committee, for this opportunity to ap-

¢ Professor Bickel thought Exz Parte
McCardle *‘aberrational”, presumably be-
cause of the extraordinary Reconstruction
background. In light of current constitu-
tional doctrine which makes legislative mo-
tives and purposes one measure of constitu-
tionality, e.g., Washington v. Davis, 426 U.S.
229 (1976), Exz Parte McCardle 1s also aber-
rational in its methodology, for it reflects
the outdated view that “We are not at liberty
to Inquire into the motives of the
legislative.”
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pear before you during your dellberations
upon the many bills which would withdraw
from the United States Supreme Court and
the lower federal courts jurisdiction on se-
lected issues. You, Mr, Chairman, are quoted
as saying that these bills “pose a constitu-
tional crisis.” This makes it fitting and im-
portant that the views of the organized bar
be expressed.

My name is Edward I. Cutler, a practicing
attorney from Tampa, Florida. I am here to-
day as a representative of the American Bar
Association, whose members comprise the
bulk of the legal profession in the United
States and number one-third of all of the
lawyers in the world. We are committed to
the goal of assuring meaningful access to
justice in this country.

The ABA’s Special Committee on the Co-
ordination of Federal Judicial Improvements,
which I chair, has, since its creation in 1971
worked diligently toward improvement of
such access to justice in the federal court
system. As you know, our Committee has,
within its area of responsibility, many of the
subjects falling within the jurisdiction of
your Subcommittee and has over the years
enjoyed a close relationship with you. Today,
consistent with your invitation, we limit our
testimony to those portions of the juris-
diction legislation upon which our Associa-
tion has, in accordance with its rules and
procedures, articulated an official position.

The Association has, of course, always been
devoted to upholding our constitutional sys-
tem of government. Only a month ago, in his
address on Law Day, US.A, Willilam Reece
Smith, Jr., president of the AB.A., reminded
us that “we are a free people because we live
in a soclety governed by the rule of law
rather than the whims of the powerful,” that
the “Constitution and the Bill of Rights are
the heart of that body of law,” that "“the
greatest genius of the Constitution and the
Bill of Rights lies in the balance they strike
between order and liberty,” and “just as we
have a responsibility to make representative
government work, we have a responsibility to
see that the personal liberties guaranteed in
the Bill of Rights are protected.”

The constantly growing number of propos-
als before you to strip the federal courts of
lurisdiction on various federal constitutional
issues stems from substantial dissatisfaction,
expressed currently with judiclal. decisions
relating to abortion, busing, prayer in public
schools and other public buildings, male-
only draft registration, and who knows what
next!

This Association has long opposed effec-
tuating change in constitutional jurispru-
dence through jurisdictional legislation. In
1958, when the Congress was considering
legislation to withdraw Supreme Court ju-
risdiction in certain matters! the AB.A.
adopted a resolution which stated that, “re-
serving our right to criticize decisions of any
court in any case and without approving or
disapproving any decisions of the Supreme
Court of the United States, the American
Bar Associatlon ovposes the enactment of
Senate Bill 2646 which would limit the ap-
pellate jurisdiction of the Supreme Court of
the United States.”

The 1958 resolution was based on a mo-
tion by John C. Satterfleld (A.B.A. president
1961-1962), and on a report by the Associa-
tion's Special Committee on Individual
Rights as Affected by Natlonal Security,
whose distinguished members inruded Ross
L. Malone (A.B.A. president 1958-1959, a

1 8. 2646 of the 85th Congress dealt, among
other things, with the following subjects,
unrelated except that each arose from recent
Supreme Court decisions involving alleged
Communists: admission to the bar, proceed-
ings before Congressional committees, execu-
tive security programs, state anti-subversive
legislation, and teaching of Communism.
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former U.S. Deputy Attorney General) who
chaired the committee, and Whitney North
Seymour (A.B.A. president 1960-1961). Their
reasoning is equally applicable today:

The integrity and uniformity of judicial
review and the independence of the judiciary
are vital to our system of government. If
they are impalred, Individual rights will be
imperiled. Since maintenance of individual
rights 1s the most notable distinction be-
tween our system and the Communist sys-
tem, and the one on which we must rely to
rally the hearts and minds of men to our
cause, their impairment would also, in a
broad sense, Injure our national security.

The bill would leave lower courts to make
final decisions in the flelds withdrawn from
Supreme Court jurisdiction. We do not be-
lleve it sound to prevent review in the
highest Court of such Important guestions.
The lower courts may differ among them-
selves so that there may be great confusion
in decisions. Resolution of such confilct is &
historic contribution of review in the Su-
preme Court. It is difficult to conceive of an
independent judiciary if it must decide cases
with constant apprehension that if a deci-
sion is unpopular with a temporary majority
in Congress, the Court’s judicial review may
be withdrawn. (Emphasis added).

I should point out that many distin-
guished members of the Congress, the De-
partment of Justice, noted legal scholars,
leading legal practitioners, and officials of
state and local bar associations traversing
the country, from the Association of the Bar
of the City of New York and of the District
of Columbia in the east, to the State of
Washington in the west, including Edward
L. Wright (A.B.A. president 1970-1971),
similarly expressed their opposition to such
legislation.

The organized bar did not participate In
the extensive hearings held before your Sub-
committee last year in connection with the
Helms Amendment to S. 450 of the 96th Con-
gress. At that time the controversy was con-
fined to the withdrawal of federal court ju-
risdiction over cases involving praver in pub-
lic schools and buildings. It was that bill,
which died in the last Congress, that has
spawned the many bills now at hand. Had we
been before you at last year’s hearings, we
would have jolned in the constitutional and
policy objections which were so well pre-
sented to you at that time.2

We remain as committed as ever to the
same policy and, in connection with the
pendin7y bills, reiterate our strong opposition
to such legislative restrictions upon the ju-
risdiction of the Supreme Court,® while re-
serving our right to challenge any of its decl-
slons on the same or any other subjects.

Putting aside constitutional questions for
the moment, the current bills should, at
least as far as Supreme Court jurisdiction
is concerned, be rejected as a matter of pub-
lic policy. Supreme Court decisions inter-
preting the Constitution establish binding
precedents, subject to alteration by the peo-
ple through the process of constitutional

*As reported in the printed Hearings Be-
fore the Subcommittes on Courts, Civil Lib-
erties, and the Administration of Justice of
the Committee on the Judiciary, House of
Representatives, Ninety-Sixth Congress, Sec-
ond Session, on 8. 450, Prayer in Public
Schools and Bulldings—Federal Ccurt Juris-
diction, July 29, 30, August 19, 21, and Sep-
tember 9, 1980 (Serial No. 63).

*We do not oppose, in fact we have sup-
ported, as a “housekeeping measure” to be
enacted by the Congress, reduction In the
obligatory jurisdiction of the Court, which
was the original cobjective of 8. 450, prior
to the Helms Amendment. In its unamended
form S. 450 was supported not only by the
American Bar Association but by members
of the Supreme Court itself.

12913

amendment. The Framers provided in Article
V a means of changing the Constitution
and made it difficult to achieve. The “leaden-
footed process of constitutional amendment,”
as Justice Frankfurter called it, with the
requirement of extraordinary majorities in
Congress and among the States, was de-
signed to make sure that transient majorities
could not easily change our fundamental law.
To by-pass this method through jurisdic-
tional legislation seems to ignore the con-
cerns of the Framers.

We do not doubt the integrity of trial level
Jjudges, both state and federal, or their fealty
to their caths to uphold and defend the
Constitution. However, to give them an un-
reviewable power to decide basic constitu-
tional issues will inevitably lead to diverse
local interpretations and practices under the
Constitution.

In the absence of Supreme Court review,
the command of the Supremacy Clause that
the Constitution be the “supreme law of the
land” would become a nullity. Since the
adoption of the Judiciary Act of 1978, a con-
stant feature of the history of federal court
jurisdiction in this country, upon which the
nation continues to depend, has been the
review by the United States Supreme Court
of state court interpretations on questions
of federal constitutional law. If, as Justice
Holmes reminded us, a page of history is
worth a volume of logic, that singular fact
stands as a practically unanswerable argu-
ment against jurisdictional legislation of the
kind that concerns us now.

With regard to the constitutional issue,
the Assoclation does not believe that the
“pxceptions and regulations” clause will bear
the weight the proponents would put on it.
That clause authorizes congressional struc-
turing of federal jurisdiction, to be sure, but
not without limit. To construe it the way
the proponents would is to make it the only
power conferred on the Congress that is be-
yond the constraints of other provisions of
the Constitution. The First Amendment, the
Fourth Amendment, the Fifth Amendment,
and all other express prohibitions limit the
power of Congress to legislate with respect
to other constitutional provisions under
granting powers which would appear on
their face to be unlimited. Examples are the
taxing and spending clause, the commerce
clause and the postal clause. The power of
Congress to make exceptions and regulations
to the appellate jurisdiction of the Supreme
Court must be similarly limited.

A number of the pending bills would simi-
larly attempt to eliminate the jurisdiction of
the lower federal courts. Although the Asso-
ciation has not previously studied the le-
gality and desirability of such legislation, it
is dolng so now, We anticipate that there
will be an appropriate resolution before our
House of Delegates in August and would
hope that your Committee and the Congress
will defer action on such legislation until
the Assoclation has had an opportunity to
complete its study and make its recommen-
dations on behalf of the organized bar of
this country.

Meanwhile, I go back to the school days
when I learned forever the fundamental les-
sons of our representative democracy, the
constitutional division of power among the
three branches of government, the protec-
tions of the Bill of Rights, the relationship
between the state and federal governments
in our great country, and the teaching of
Marbury v. Madison, 5 U.S. (1 Cranch) 137
(1803), that the Supreme Court of the
United States must be our last bulwark in
the exposition of the law of the Constitu-
tion.

Mr. President, Mr. Cutler’s remarks, I
think, particularly articulate the issues
that are before the Senate. The real
question is what value we place upon the
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law in this country. A Senator's words
are not law that have gone through the
constitutional process. Indeed, even leg-
islation passed here is not law. It has not
gone its way through the constitutional
process.

Can anyone conceive of a nation that
had only a legislative branch and an
executive branch? That is in effect what
is being called for as a matter of spirit
and principle in the amendment of the
Senator from North Carolina.

Two events take place on May 1 of
every year. One is Law Day; the other
is May Day.

That day represents to one nation the
celebration of that which gives each one
of us as an individual, and not as a
nation, a uniqueness, which protects us
from the irresponsibilities of men. The
other celebrates that type of government
which cares not a whit about the indi-
vidual, where the decisions are made for
the individual and where there is no
recourse and no redress available to that
individual.

Certainly, there is not one, neither on
the floor nor in the galleries, who does
not abhor the totalitarianism repre-
sented by a Communist government. But
totalitarianism is not restricted to
communism.

It is any government or any form of
government which dictates the beliefs
and the conduct of its citizenry without
redress, without appeal, without consid-
eration of what it is that resides within
that individual either in terms of prob-
lems or hopes.

It could well be that under this Con-
stitution there are many individuals
who are not benefiting from the great
thoughts and the great admonitions, the
great rights expressed within this docu-
ment. But by virtue of our legal system
it is always possible to see that such a
wrong is righted.

Who is to determine whether there is
such a wrong? Not Senator WEICKER, not
Senator HELMs—at least not up to this
point— but right here, these words, these
thoughts. They do not change what is
right or what is wrong.

I wish that somehow I could make peo-
ple understand the issue on this floor
because the issue indeed is the survival
of this Government of free persons, and
to retain that freedom means there will
be those times when we heartily disagree
and, indeed, are penalized by our Gov-
ernment for our transgressions.

I understand all of that. It is not a
utopia. This country was never conceived
as such. Indeed, the quieter we become,
usually the more trouble is afoot. But
there has to be an end to every process.
In this case the judicial process in the
United States is the end. There has to
be an end. From the people of this coun-
try to the representatives, to the Presi-
dent, to the courts, and finally to the Su-
preme Court, that is the law, that is our
form of civilization, the greatest that
man has ever conceived.

What this legislation says, if we do not
like the ending, having gone the entire
constitutional process, then we throw
the umpire out of the game.

The matter for debate on this floor
does not relate to a few school districts,
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to a few blacks, to a few whites. It does
not relate to busing and it does not relate
to education. It relates to all of our civil
rights, all of our legal rights. It relates
to our status as individuals within the
framework and standing before our Gov-
ernment. That is what is involved.

My friends of the press, believe me, this
also involves them. It involves the first
amendment. It involves their civil rights.
It involves the rights of the handicapped
and the disabled. It involves the rights
of the working people. I see much, as I
read my newspaper, about how there is a
revolt in middle America among the blue
collar workers, and so forth. How did
they achieve their rights? They were a
minority. The great labor movement,
which is now the conscience of the United
States of America, and which has been
in the forefront of so much of our social
legislation, had to win its rights through
the courts of this country and, for-
tunately, I might add, for us the lead-
ership of the labor unions still under-
stand that.

Those who are elderly, our senior citi-
zens, who had been put on a shelf to be
viewed, no longer to be a part of our so-
ciety, to be discriminated against; how
do they come to be once again in our con-
science as a nation? Because they used
the courts, and they still do.

Unfortunately, it did not turn right out
just as a matter of individual concerns.
Before you are all through with it,
whether it is what you do with your
hands or what you do with your minds
or the color of your skin or where you
came from or what vour religion is, there
is not one of us who not only walks in
freedom but thinks in freedom because
we know we have the justice and the
judicial system of this country in full
operation, in free operation, and it stands
alongside of us.

There are many times you wish maybe
it would be gone because you do not like
a particular decision. But this wheel is
going to come full circle here in the
Senate.

Is there anybody who does not think it
will? You have seen the politics of your
own country. We can go from conserva-
tive to liberal, from Republican to Demo-
crat and back again. But what does not
change is the law, the availability of the
law to each one of us and the ability of
each one of us to stand before the law
and to seek its assistance. This is the
issue.

No matter how high anybody feels
he is riding today at sometime in each of
our lives we will thank God for that
which is the law and that which doesnot
change.

I remember when I first came to the
U.S. Senate—and this might be inter-
esting, Mr. President, to my southern
brethren here—and they had a vote on
changing rule XXII, the filibuster rule,
the cloture rule, and they wanted to
bring it down from 66 to 60 to invoke
cloture, guess who voted against chang-
ing the rule?

This Senator from Connecticut joined
with my southern colleagues because I
always wanted to make sure that the
minority would be protected. At that time
those from the Southern States and
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their views were in the minority, and
their philosophy in the minority.

But I voted with them because I
wanted to protect them. That is the
greatness of this body here, which is the
matter of unlimited debate, and the fact
that minority views can be heard.

So there is no inconsistency in this
Senator’s standing before this body and
pleading that the rules of the game do
not change. I did not change them when
I was in the majority in the sense that
I describe.

There is no reason why policies can-
not change. That is the business of
politics and philosophy. Not the law, at
least not by a handful of U.S. Senators
using the funding process.

If they are such great advocates of
the Constitution, why do they not go
out there and get a constitutional
amendment? Why does not my good
friend from North Carolina seek out a
constitutional amendment on abortion?
Why not a constitutional amendment on
busing? Why not a constitutional
amendment? The Senator knows he
could not get a constitutional amend-
ment, not within his lifetime, not in his
lifetime.

To show you how out of step the
U.S. Senate is with the people of Amer-
ica, we, under the leadership of the dis-
tinguished Senator from North Carolina,
2 weeks ago sat here and told a woman
who had been made pregnant by and
through rape, who was having a child
through incest that no Federal funds
would be available for an abortion.

One week later ABC and the Wash-
ington Post took the poll in the United
States of America, and 50 percent of
those polled said abortion should be
legal under such circumstances; 40 per-
cent said it should be legal under all
circumstances, and 10 percent of the
people felt the same way as the Senate
of the United States.

That is why there will be no constitu-
tional amendment, because you cannot
pull these rotten issues out into the
broad light of day and expect them to
swim or sail. They will not. They rep-
resent a narrow band of thinking that is
not the thinking of this country.

Yes, we believe as a nation in the
courts of this land and we want
their protection, fully understanding as
a people that sometimes decisions are
going to go against us. But not all
America is swaying to the political
winds and wondering about reelections.
We really are more interested in mak-
ing sure that our institutions are sound
and will remain sound.

Yes, all America is interested in the
fact there is going to be equality among
us. We understand that civil rights is
not a black and white issue, but it re-
lates to the state of our minds and our
bodies, that is civil rights; and our age,
that is civil rights; and our sex, that is
civil rights; and our religion, that is
civil rights.

What gall for those that call them-
selves conservatives and profess a belief
in the Constitution of the United States
that they bring their religion in on this
floor and into the Government of this
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country. Have you read the Constitution?
Have they?

Amendment No. 1: “Congress shall
make no law respecting the establish-
ment of religion.” That is what it says,
“no law.” And the reason why “no law”
was that thousands came over here be-
cause somebody did try to make a law
and put it on top of them and they did
not like it and they founded a new coun-
try and now we have to go 200 years
lat?r through the same exercise. What
gall.

Uphold the Constitution? They do not
izven know what it says and they care
ess.

But I think the people of this country
understand. They understand that they
do not want anybody telling them what
they ought to believe in. They understand
that what was prejudice against the
Catholics only a few years ago could be
a prejudice against their religion tomor-
row. There will pass a day when Protes-
tantism is the official religion of the land.

The only duty this U.S. Senate has is
to make damn sure that whatever any-
body believes in their heart they can con-
tinue to believe it and that nobody is
going to impose on them their particular
faith. And I am not going to see in any
manner or shape or form—I am sure this
issue will come up—the United States
becoming a theocracy. It is not.

The only faith that I am committed to
is the Constitution of the United States.
That is the scripture, that is the law,
that is the Bible, that is the Torah, that
is whatever you want to call it. That is
it. Period.

Who am I to know what God's will is?
That is arrogance. And that is not the
Constitution.

No, every great concept of this instru-
ment is being thrown out on this floor
for deliberation and potential passage
by this body. This used to be the house
of great ideas. Right now my duty is
that of a garbage collector. What is
being thrown out is trash and it is not
worthy of even consideration.

I do not care what the votes are. We
are talking about matters of the greatest
principle. But the only thing I am not
willing to do is to have somebody else
make the decision.

“Oh, I tried my best, but, don't worry,
the President will take care of it."”

One day, the President is not going to
take care of it. The President is going to
be sitting there in the White House and
say, “Well, let the Supreme Court take
care of it.” One day the Supreme Court
is not going to take care of it and all of
a sudden it is gone. That very process
which you are trying now to interrupt
or to distort, it will go, the whole process,
because nobody cared and then it will
become a law.

Do you realize why we are in this pre-
dicament even now? It is because no-
body has cared in election after election.
From 90 percent, to 80 percent, to 70
percent, to 60 percent. Nobody cares.
There is no such thing as Washington.
There is no such thing as those Senators,
those Congressmen. It is a representative
democracy. It is us.

And if nobody cares at the beginning
of the chain, then, believe me, it is only
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a matter of time before nobody cares at
the end; and it is all gone then. That is
the reason why the fight here is not bus-
ing. Fine, if this administration does not
want to use busing in a policy sense, that
is their business. I can live without it.
But what I cannot live without is the
ability of the court to make its judgment
as to how the illegality is going to be
remedied.

What good is to to say if somebody is
guilty if there is nothing you can do
about it? What is the alternative being
proposed out here on the floor? Have
you heard any Senator saying, “I am
against busing, but here is what we are
geing to do”? You do not hear that. You
hear, “I am against busing.” Period.

What do you do? What do you do?
Unless somebody is also in the back of
their minds saying there is no discrimi-
nation. Now you know that is not so. And
the courts say that it is not so.

Mr. CHAFEE. Will the Senator yield
for a question?

Mr. WEICKER. Yes, I yield for a ques-
tion to my distinguished colleague from
Rhode Island.

Mr. CHAFEE. As I understand the
amendment that is on the floor, the
Weicker amendment, it says:

Except that nothing in this act shall be
interpreted to limit in any manner the De-
partment of Justice in enforcing the Con-
stitution of the United States, nor shall any-
thing in this act be Interpreted to modify
or diminish the authority of the courts of
the United States to enforce fully the Con-
stitution of the United States.

Am I correct in reading this?

Mr. WEICKER. The Senator is abso-
lutely correct. That is all it states.

Mr. CHAFEE. My question then is, I
cannot understand why this just is not
accepted by a voice vote. Is there any-
body around here who is suggesting that
we want in any way to limit the Depart-
ment of Justice in enforcing the Consti-
tution of the United States or to diminish
the authority of the courts to enforce
fully the Constitution of the United
States? It seems to me that is about the
simplest matter we have had come be-
fore this Senate in quite awhile, I can-
n>t see why there is any debate over it.

Do I further understand that the
Helms amendment, which is the under-
riding amendment to which the Sena-
tor's amendment goes, do I understand
that that would prohibit “the Justice
Department from bringing any sort of
action to require directly or indirectly
the transportation of any student to a
school other than the school which is
nearest the student's home, except for a
student requiring special education as a
result of being mentally or physically
handicapped”?

Now, as I read that language, the De-
partment of Justice would thus, as I see
it, be effectively barred from partici-
pating in any desegregation case where
busing could be part of the remedy.

As I follow these cases over the years,
busing is never the remedy, it is consid-
ered in connection with remedies to these
desegregation difficulties.

Now am I correct in the Senator’s in-

terpretation? Does he see this as the vir-
tual repeal of the 1964 Civil Rights Act
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declaring support for the Supreme
Court’s decision in Brown against the
Board of Education? Is that the Sena-
tor’s position?

Mr. WEICKER. Senator, my position
is that is exactly what the legislation
does. Let me try to answer the Senator’s
questions step by step.

First of all, the Senator says, “How
is it that we are not having a voice vote
on the Weicker amendment, which
merely requires the Justice Department
and the courts to enforce the Constitu-
tion™?

Now I do not want to lose my right
to the floor, but I certainly would like
to have Senator HeLMS answer your
question because I cannot conceive of
how any Member of the U.S. Senate can
vote against the Constitution being en-
forced by the Justice Department or the
judiciary.

I do not know how anybody can go
ahead and vote against that, unless they
feel that, in the recesses of their hearts,
they really just do not want a judicial
system; they do not want any independ-
ence of decision.

I fail to see where any possible harm,
ulterior motive, or deviousness could en-
ter into the Justice Department and the
courts in enforcing the Constitution of
the United States. I do not. As far as I
am concerned, I am willing to have it
taken by a voice vote right now.

Mr. HELMS. Will the Senator yield?

Mr, WEICKER. I yield.

Mr. HELMS. The Senator is not fa-
miliar with the 1964 Civil Rights Act
because it specifically excluded the bus-
ing. That answers the question.

Mr. WEICKER. Nothing specifically
excludes busing. The Senator knows that
as a matter of law.

Mr. HELMS. I beg the Senator’'s par-
don.

Mr. WEICKER. What the Senator is
trying to do at this juncture is to do
an end-around the Constitution of the
United States.

Mr. HELMS. No, he is not.

Mr. WEICKER. Fortunately, the Con-
stitution will be here long after the Sen-
ator is gone. I might add, thank the Lord
that those words, those concepts are
going to be here and they will be in place,
regardless of what either of our philoso-
phies are, parties are, regions, whatever.
They will be here and they will guarantee
the rights, the impartial adjudication of
rights, for all Americans. Not the Sena-
tor's adjudication.

On the second part of the gquestion
of the Senator from Rhode Island, what,
effectively, it does, to the Justice Depart~
ment, if we take a look at the Helms
amendment where it says, “No part of
any sum authorized to be appropriated
by this act shall be used by the Depart-
ment of Justice to bring or maintain any
sort of action to require directly or indi-
rectly the transportation of any student
to a school,” how is the Justice Depart-
ment going to know where a matter ends
up?

Here they are saying you cannot ap-
pear in court. That is what they are say-
ing. You cannot appear in court because
this might directly or indirectly end up
in busing. How do they know? It re-
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moves the Justice Department of t_he
United States from effectively pursuing
any matters of discrimination.

Mr. CHAFEE. I wonder if the Senator
will yield for another question.

Mr. WEICKER. Of course.

Mr. CHAFEE. Am I correct in my view
of this that what we are debating here
is not probusing or antibusing? Am I
correct in my view that really this has
nothing to do with busing whatsoever?

Mr. WEICKER. That is correct.

Mr. CHAFEE. Am I also correct in
viewing this as an issue in which busing
is being dragged in, busing be.ng looked
upon as relatively unpopular, dra.gged_in
as a tool in order to remove the Justice
Department from getting involved in any
way in desegregation cases? Am I cor-
rect in my understanding of what the
Senator was previously saying that when
you prevent the Justice Department
from being involved directly or indi-
rectly in a desegregation case where bus-
ing might be a tool, what you are really
saying is that the Justice Department
cannot get in at all because, indirectly,
busing might be involved?

Am I correct in that?

Mr. WEICKER. The Senator is abso-
lutely correct. I might add, I will go one
step further. In the amendment, the au-
thor of the amendment actually engages
in discrimination in the amendment as
he discriminates between students that
I am sure he considers to be normal
students and those who are mentally or
physically handicapped. It is an exercise
in discrimination both in its entirety and
in its specificity.

Mr. CHAFEE. Let me ask the Senator
a question. We went through this rou-
tine last year. I am not sure what the
vote was, but I am sure, and am I not
correct, that the President vetoed this
legislation last year?

Mr. WEICKER. The Senator is cor-
rect. I lost on this matter 46 to 43, and
the President subsequently vetoed for
the reasons I have stated.

Mr. CHAFEE. I would ask the ques-
tion, what happened thereafter? I can-
not recall that the Senate took up the
matter subsequently on the overriding
provision. Was that late in the session
and, therefore, it did not come, or was
the veto sustained in the House?

Mr. WEICKER. Let me get my chro-
nology in order. The President threat-
ened to veto. I will get the precise
response,

On December 4, 1980, President Car-
ter indicates he will veto the State, Jus-
tice appropriations bills because of the
Collins-Thurmond language, because it
impairs the Government’s ability to en-
force our Constitution and the Civil
Rights Act. On December 10, 1980, the
Senate accepts a Weicker amendment
that eliminates the Collins-Thurmond
language from the State, Justice por-
tion of the continuing appropriation bill.
Because the State, Justice portion is ef-
fective for all of fiscal year 1981, it
means, in effect, that it had no effect,
or the language was removed. In con-
ference on the continuing resolution,
the Collins-Thurmond language was
dropped from the final version of the bill.

In other words, it was under the threat
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of a Presidential veto that the Congress
dropped the language.

Mr. CHAFEE. I see.

I suppose that the proponents of the
underlying amendment, or others if not
proponents, might well try and tar those
of us, such as the Senator from Con-
necticut, and I am supportive of his posi-
tion, who are protesting the Helms
amendment, I suppose some might find
it a convenient occasion to label the
Senator and his allies in this effort as
probusing.

I might say that I have reservations
on busing, but I would also like to say
that I think to remove busing completely
as a tool in trying to achieve racial de-
segregation would be unfortunate.

I look on busing as a last resort meas-
ure. I think busing certainly should be
considered, not as the sole measure nor
as the primary measure, but as a possi-
ble tool to achieve desegregation.

However, under the Helms amend-
ment, as I understand it, and reviewing
what we went over a few minutes ago,
that busing would not be permitted
either directly or indirectly in any kind
of a solution.

Am I correct in my judement that this
amendment is blatantly unconstitu-
tional; that if it were approved, it would
remove from the executive branch the
only power the executive branch has to
assure that Federal funds are spent in a
constitutional manner; that it would re-
quire the executive branch to continue
to fund school districts that it knows to
be unconstitutionally segregated?

Here is a question: Am I correct in
saving we have a law on the books? The
Supreme Court, in interpreting the Con-
stitution of the United States, says that
certain actions have to be taken. If this
legislation were passed. it would say that
it is fine to have the law on the books,
but that portion of the U.S. Government
responsibility for enforcing the laws
would not be permitted to act. Am I cor-
rect in that?

(Mrs. HAWKINS assumed the chair.)

Mr. WETICKER. The Senator is correct.

Mr. CHAFEE I find it inconceivable
that this Congress could even give
thought to such a proposition.

If we do not like the underlying law,
am I not correct in suggesting let us
chanze the underlying law? If they do
not like busing, if they do not like that
which the Supreme Court of the United
States has so interpreted, that there has
to be desegregat‘on and that this is a
tool to achieve it—if they do not like all
that, I suppose there are other ways to
change it.

Mr. WEICKER. That is right.

Mr. CHAFEE. We can change the Con-
stitution, eliminate desegregation in the
country, eliminate busing as any possi-
ble tool.

Mr. WEICKER. That is right.

Mr. CHAFEE, But to say that we are
going to get around the Constitution by
saying that the law enforcement agen-
cies of the United States cannot proceed
to enforce the Constitution is the most
ridiculous and obviously unconstitu-
tional act that could possibly be taken.

Let me ask the distinguished Senator
a question: Has anything like this ever
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come before the Congress on a prior oc-
casion that he knows of?

Mr. WEICKER. Well, it did, in the last
session of the last Congress.

Mr. CHAFEE. I meant except in con-
nection with this effort by those who op-
pose busing to achieve desegregation.

Mr. WEICKER. No.

Mr. CHAFEE. Has this Senate ever
previously acted to get around the Su-
preme Court or the Constitution of the
United States by taking an action such
as this?

Mr. WEICKER. I think similar meas-
ures, insofar as utilizing the appropria-
tions process, have occurred. I think we
saw it in the abortion debate. But this is
the second time that there is actual op-
position to an amendment reaffirming
the ability of the Justice Department
and the courts to enforce the Constitu-
tion of the United States. That is unique.

Mr. CHAFEE. Let me ask the Senator
this: If this amendment should be
adopted, would that not open the appro-
priations process to a whole series of ac-
tions? For example, some people do not
like the banning of school prayer.

Mr. WEICKER. That is right. That
will be next. That will be next, I say to
the Senator.

Mr. HELMS. That is right.

Mr. CHAFEE. That will be the next
technique.

The Constitution says one thing, but
those who do not like the Constitution
and do not have the votes to change it
will then come up here and then, with a
51-to-49 vote on the floor of the Senate,
will say that the Justice Department
cannot enforce the Constitution and the
laws thereof of the United States.

Mr. WEICKER. That is right.

Mr. CHAFEE. This has unlimited op-
portunities, I suppose.

Mr. WEICKER. For example, we know
that the education of the retarded and
disabled children is enormously expen-
sive, so I can foresee the time come
when, with very limited funds out there,
somebody is going to say, “Now, listen,
that has gotten to be too expensive, and
we have to take care of the majority of
children out there first. So let’s take care
of them. So let's make sure that the Jus-
tice Department can't pursue the eivil
rights of the retarded and disabled.”

Everybody can conceive that th's argu-
ment has to do with black people and
Hispanics. We are talking about a eivil
rights issue, I say to the Senator. It ap-
plies to each of us, and all of a sudden,
maybe one of these days, it will be un-
popular to be old; it will be unpopular to
be disabled; it will be unpopular to be an
American, and you no longer have the
Constitution there to defend you.

Well, maybe one of these days, if the
distinguished Senator from North Caro-
lina keeps it up, it will be unpopular to be
a U.S. Senator, and you will not have the
Constitution to protect you, and we will
just go ahead and make sure the Justice
Department is going to keep hands off.

Mr. CHAFEE. Let me ask a question
here. What arguments do the proponents
of this measure give? Do they say the
Constitution is just a little bit of un-
necessary baggage we should not have
around and it is unfortunate? It says
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what it does, but we will take care of it
through the appropriations process.

Does that seem to be the rationale?
I have not heard the proponents of this
measure. Has the Senator received any
answer to their position?

Mr. WEICKER. Their position, very
simply, is that they could not achieve a
constitutional amendment through the
constitutional process—they know that.
Indeed, they could not go ahead and in
regular legislative fashion—that is, reg-
ular hearing, committee hearings, and
floor debate on the issue—they could not
win that way. They are doing it end-
around the Supreme Court of the United
States and around the Congress of the
United States.

I repeat—so that nobody has to worry,
I might add, about being tarnished, about
being probusing or antibusing—we are
not even on a busing amendment. We are
on a Weicker amendment that says the
Justice Department and the courts will
enforce the Constitution. That is bother-
some. What in heaven’s name is going on
on the floor here, when men cannot stand
up and vote? I will tell you why they can-
not vote; I will tell you exactly.

Do you know when this antibusing leg-
islation was passed the first time? Note
the date—September 25, 1980. That was
about a week or two before the election,
I say to the Senator, and that was the
threat hanging over the peoples’ heads.

I am going to tell the Senator from
Rhode Island and the Senator from
North Carolina: I will be proud, proud
to stand as I am now, on behalf of an
undiluted Constitution; and if thatmeans
busing, I say to the Senator, then I run
on that. But what I will not do is to save
my backside and go around here saying
that life in this country is all roses and
it is all pleasant. There comes some
pretty tough times, both individually and
collectively as a society, when you have
to stand up for this doctrine.

Mr. CHAFEE. Let me ask the Senator
another question.

We have a constitutional amendment
which has provided that the youths 18
years of age have the vote. We know the
kind of dangerous crowd that group is.
Sometimes they do not shave right. Their
clothes are disreputable. Many of them
smoke pot. They are kind of a rough
crowd.

Suppose we thought that those 18-
year-olds really are not sensible enough,
despite what we have done to the Con-
stitution, to vote. Would it not be possi-
ble to say that that scruffy crowd, these
18-year-olds who will be a rather dan-
gerous threat—what is more, they do not
get haircuts. Suppose we said that the
Justice Department could not use any
appropriated funds to enforce the pro-
tection of the rights of the 18-year-olds
to have a vote. Is that a possibility, if
we follow along the same theory that the
Helms amendment does today?

Mr. WEICKER. It is absolutely correct,
I say to the Senator.

Mr. CHAFEE. That is a very interest-
ing approach. The Senator means an 18-
year-old who goes to vote, you deny him
the vote? Sure, he is 18, but he does not
have the sense that those older people
have, those old 21-year-olds have, so he

is denied the right to vote. He proceeds
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under his constitutional rights. Where is
he? He is leit hanging there. The Justice
Department cannot act on his behalf?

Mr. WEICKER. What the court can
do is say, “Young man, your constitu-
tional rights have been violated. Good
day and good luck.” Now that is it, no
remedy. In other words, the adjudica-
tion——

Mr. CHAFEE. He has won the case,
but he still does not have the right to
vote.

Mr. WEICKER. That is right, abso-
lutely right, I say to the Senator. There
could not have been a better example
of what is going to be effected here by
the amendment of the Senator from
North Carolina.

Mr. CHAFEE. It is somewhat similar
to what Andrew Jackson said. Did not
he say, “The court made the decision.
now let them enforce it"? You strip
away the enforcement powers, which are
the only things that we have to enforce
the law. It is all right to have laws. It
is all right to have equal justice under
laws. But what protection is there if
the Justice Department is not there to
enforce that individual's right? Am I
correct in believing that it is an ab-
solutely hollow vietory?

Mr. WEICKER. The Senator is correct.

What is being proposed here, in effect,
is that the realization of justice will then
take place on the streets rather than
become a matter of individual justice. In
other words, the whole system of law
disintegrates.

I find it ironic that those who stand
up in the name of God, country, and
whatever else they wave around in the
air, are the ones who, in effect, advocate
an anarchistic approach toward the
justice system of this country.

The Senator is absolutely correct when
he says that it does not do much good
to go ahead and have a right or, indeed,
have that right determined, if the right
cannot be enforced or the remedy can-
not be enforced.

That is not roughly what the amend-
ment of the Senator from North Carolina
says; that is what it says.

Mr. CHAFEE. I wonder whether I may
ask the Senator another question. I won-
der whether the Senator will agree with
the following editorial which appeared
in the Providence Journal, in Rhode
Island, on November 19, entitled “Re-
opening the Nation’s Wounds Over
Court-Ordered Busing,” as follows:

Etched into the memories of most adult
Americans over the age of 40 is the landmark
1964 U.S. Supreme Court case, Brown v.
Bovrd of Education. It was the end of so-
called “separate but equal” public schools
for black and white students and the be-
ginning of nationwide school desegregation.

Progress toward racial harmony in this
country over the last quarter century has
been enormous. Federal civil rights legisla-
tion of the 19€0's went far In promoting
equality of opportunity in employment,
housing, education and the political selec-
tlon process. Progress continues but there
remain many more rivers to cross.

Mr. HELMS. Madam President, is the
Senator asking a question?

Mr. CHAFEE. I am asking whether
he agrees with this editorial.

Mr. WEICKER. I beg the Senator’s
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pardon. I do not understand what the
Senator from North Carolina said.

Mr. CHAFEE. He was asking if I was
asking a question.

Mr. WEICKER. That is the way I un-
derstood the question that was posed.

Unless the Senator cares to impose his
rules on the U.S. Senate, I think we will
stick to the Senate rules.

Mr. CHAFEE. I continue to read:

On Monday, however, Congress regressed—
in time and principle. The Senate, follow-
ing earlier action by the House, approved an
appropriation bill containing a provision that
harks back at least 20 years to the perlod
before busing for school aesegregation pur-
poses became a burning issue. If the bill be-
comes law, 1t will prohibit the U.S. Depart-
ment of Justice from using federal funds in
furtherance of legal action that could result
in court-ordered busing.

Such a law would prevent the nation's top
law enforcement agency from seeking a
transportation remedy for unconstitutional
school segregation. Put another way, it might
well start a chain reaction that could undo
a great deal of the goood that has been ac-
complished in the sensitive area of race
relations.

As Ben. Lowell Weicker, R-Conn. sald
last week, the anti-busing amendment is “an
abandonment of the Constitution of the U.S.
and a retreat from assuring equal opportu-
nities in education to all the chlldren in this
country. The issue ls not busing.

I should like to repeat that the issue
is not busing.

The issue is "whether or not the Justice
Department will be able to enforce the Con-
stitution.”

School busing in the last few years has
not been a highly controversial lssue. More
than two years ago Detrolit became the larg-
est school district in the nation to comply
with court-ordered busing. The desegrega-
tion process got under way without a hitch.
Boston, after its tumultuous beginning, has
largely come around. Indeed, even at the
start serious disorders occurred at only four
Boston schools. As the United States Com-
mission on Civil Rights noted in a 1975 re-
port, “desegregation proceeded in a peaceful
and orderly manner In and around 76
schools.”

That is a reference to Boston which
is always pointed out as the area where
busing has wrecked havoc.

In Louisville, Ky. and Charlotte, N.C. bus-
ing is an accepted fact of life. Even Jack-
son, Miss., which fought desegregation for
a decade in the courts, has largely accented
the inevitable. In March 1978 these news-
papers noted that “five of the seven all-
white private academies (formed to bro-
vide a segrevated alternative for whites)
have cloced and white enrollment in the
public schools is climbing back toward
normal.”

Busing is not the optimum solution to
segrezation.

And to that I say amen.

It ought to be used cnly as a last resort.
But Congress in reonening the old wounds 1s
calling into question all the monumental
gains that have been made over the last 27
years. It is raising fal=e hoves that the former
sancity of the neighborhood school will be
restored. Tt is saying to more than 20 million
black Americans that the raclally charged
words “forced busing'" are about to have
their currency restored.

I mieht note parenthetically it is al-
ways ‘“forced busing.” That has a ring
of evil to it.
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This is not the way America in the 1980's
is described to go, notwithstanding the ulta-
conservative rise of the Strom Thurmonds
and Jesse Helms, Rhode Island’'s Sen. John
H. Chafee noted on Monday that many sena-
tors who believed the anti-busing measure
was unwise or unconstitutional voted for it
because they were afraid that political op-
ponents could use the vote to portray them
as supporters of “forced school busing.”

The constitutionality of this legislation is
serfously in question. If it passes—both a
Senate-House conference committee and
presidential approval are pending—it is cer-
tain to be challenged in the federal courts.
Prosecuting federal legal remedies for segre-
gated schools because the busing of school
children is unpopular would be hard to rec-
oncile with the social injustices commlitted
against blacks for 300 years.

U.8. Atty. Gen. Benjamin Civilettl has said
he will recommend that President Carter veto
the bill and that he understands the State
Department will do the same. Under the cir-
cumstances there seems no alternative.

Now my question to the Senator is does
that seem to be a fair summary not of
the legislation a year ago or last Novem-
ber but of this legislation to which the
Senator’s amendment is appended? Am
I correct in my appraisal of that?

Mr. WEICKER. The Senator is abso-
lutely correct in his appraisal.

Madam President, I ask unanimous
consent that the editorial be printed in
the REcorp in its entirety at this point.

There being no objection the editorial
was ordered to be printed in the Recorbp,
as follows:

REOPENING THE NATION's WoOUNDS OVER

COURT-ORDERED BUSING

Etched into the memories of most adult
Americans over the age of 40 is the landmark
1954 U.S. Supreme Court case. Brown V.
Board of Education. It was the end of so-
called "separate but equal” public schools
for black and white students and the be-
ginning of nationwide school desegregation.

Progress toward raclal harmony in this
country over the last guarter century has
been enormous. Federal civil rights legisla-
tion of the 1960's went far in promoting
equality of opportunity in employment,
housing, education and the political selec-
tlon process. Progress continues but there
remain many more rivers to cross.

On Monday, however, Congress regressed—
in time and principle. The Senate, following
earlier action by the House, approved an ap-
propriation bill containing a provision that
harks back at least 20 years to the perlod
before busing for school desegregation pur-
poses became a burning lssue. If the bill be-
comes law, it will prohibit the U.8. Depart-
ment of Justice from using federal funds
in furtherance of legal action that could
result in court-ordered busing.

Such a law would prevent the natlon’'s
top law enforcement agency from seeking a
transportation remedy for unconstitutlonal
school segregation. Put another way, it might
well start a chain reaction that could undo
& great deal of the good that has been ac-
complished in the sensitive area of race
relations.

As Sen. Lowell Weicker, R-Conn. said last
week, the antl-busing amendment is *“an
abandonment of the Constitution of the U.S.

and a retreat from assuring equal opportu-
nities in education to all the children in

this couniry. The issue is not busing. The
issue is whether or not the Justice Depart-
ment will be able to enforce the Constitu-
tion.”

School busing in the last few years has
not been & highly controversial issue. More
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than two years ago Detroit became the
largest school district in the nation to com-
ply with court-ordered busing. The desegre-
gation process got under way without a
hitch. Boston, after its tumultuous be-
ginning, has largely come around. Indeed,
even at the start serious disorders occurred
at only four Boston schools. As the United
States Commission on Civil Rights noted in
a 1975 report, “desegregation proceeded in a
peaceful and orderly manner in and around
76 schools."

In Louisville, Ky. and Charlotte, N.C.,
busing is an accepted fact of life. Even Jack-
son, Miss.,, which fought desegregation for
& decade in the courts, has largely accepted
the inevitable. In March, 1978 these news-
papers noted that “five of the seven all-
white private academies (formed to provide
a segregated alternative for whites) have
closed and white enrollment in the public
schools is climbing back toward normal."”

Busing is not the optimum solution to
segregation. It ought to be used only as a
last resort. But Congress in reopening the
old wounds is calling into question all the
monumental gains that have been made over
the last 27 years. It is ralsing false hopes
that the former sanctity of the neighborhood
school will be restored. It is saying to more
than 20  million black Americans that the
racially charged words “forced busing” are
about to have their currency restored.

This is not the way America in the 1980's
is destined to go, notwithstanding the ultra-
conservative rise of the Strom Thurmonds
and Jesse Helms. Rhode Island's Sen. John
H. Chafee noted on Monday that many sen-
ators who believed the anti-busing measure
was unwise or unconstitutional voted for it
because they were afrald that political op-
ponents could use the vote to portray them
as supporters of “forced school busing."

The constitutionality of this legislation
is serlously in question. If it passes—both
& Senate-House conference committee and
presidential approval are pending—it is cer-
taln to be challenged in the federal courts.
Proscribing federal legal remedies for segre-
gated schools because the busing of school
children is unpopular would be hard to
reconcile with the soclal injustices com-
mitted against blacks for 300 vears.

U.S. Atty. Gen. Benjamin Clvilett! has sald
he will recommend that President Carter veto
the bill and that he understands the State
Department will do the same. Under the cir-
cumstances there seems no alternative.

Mr. WEICKER. Madam President, the
Senator is correct. The comments con-
tained in the editorial are correct.

The fact is that it is an easy task, in-
deed, for power to appeal to the baser
emotions that exist in every one of us
as human beings and thus translate
those baser emotions into that which be-
comes hysterical.

The fact is that each citizen of this
country should keep clearly in his or her
mind the value of this Constitution and
not allow any temporary hysteria to go
ahead and obviate its value, its particu-
lar personal value to them.

This is their greatest protection, not
Senator WEIckER, not Senator HeLwms,
rtliot Senator CHAFEE, but that Constitu-

on.

We became a Nation because a group
of men fled from the rule inspired by
the baser emotions of men. That is why
we became a Nation. That is why men
fled across the oceans to come here and
the safeguards that they set up were
not a matter of speculation. They were
not something dreamed up out of thin
air.
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Why these safeguards? They were put
there because they were born of bitter
experience, experience where men’s prej-
udice cost men’s lives.

And I say for my friends in the gallery
that first amendment was born of the
bitter experience where men and women
could not write what was on their minds
or in their hearts or if they did, yes,
thrown in a corner and forgotten or even
worse—death.

Now it becomes sort of a light thing
to bandy about in libel suits and all the
rest of it. But understand the origin of
it. It dealt with life itself. Never mind
the words that were written.

And no matter how unpopular for the
moment the media might become, and
it can become unpopular for the mo-
ment, that survives. That does not
change. And it cannot change because
some Senator gets on this floor and says
in those suits involving first amendment
cases the Justice Department shall or
shall not prosecute, shall or shall not
ask for a particular remedy. When this
goes you go, if that principle is estab-
lished.

So unlike all of us who have to specu-
late when we pass the law—yes; we think
we are responsive to a particular need
as expressed or a particular hope of our
constituents, but still it is a matter of
speculation—this is no speculation, not
that Constitution. That is no specula-
tion. That was born of pretty hard ex-
perience.

If you think you are smarter than
that experience then indeed you do take
your life and the life of the Nation in
your own hands.

I wish to read and include in the
REecorp at this time the entirety of the
Leadership Conference on Civil Rights
and the letter which has been sent to
all Senators.

The composition, incidentally, of the
Leadership Conference is:

Honorary Chairmen, A Philip Randolph,
Roy Wilkins; Chairman, Clarence M. Mitch-
ell; Secretary, Arnold Aronson; Legislative
Chalirperson, Jane O'Grady; Counsel, Joseph
L. Rauh, Jr. The Executive Committee con-
sists of Bayard Rustin, Chairman, A. Philip
Randolph Institute; Wiley Branton, NAACP
Legal Defense and Education Fund, Incorpo-
rated; David Brody, Anti-Defamation League
of B'nal B'rith; Senator Edward W. Brooke,
National Low Income Housing Coalition;
Jacob Clayman, National Council of Senior
Citizens, Incorporated; Douglas A. Fraser,
International Union of United Automobile
Workers, Dorothy Helght, National Council
of Negro Women; Msgr. George Higgins, U.S.
Catholic Conference—Division of Urban Af-
fairs; Ruth J. Hinerfeld, League of Women
Voters of the U.S.; Ben]amin L. Hooks, Na-
tional Association for the Advancement of
Colored People; Ronald Ikejirl, Japanese
American Citizens League; Vernon Jordan,
National Urban League, Janice Kissner, Zeta
Phi Beta Sorority; Iris Mitgang, National
Women's Political Caucus; Gilbert Padilla,
United Farm Workers of America; Reese
Robrahn, American Coalition of Citizens
with Disabilities; John Shattuck, American
Civil Liberties Union; Eleanor Smeal, Na-
tional Organization for Women; Rev. Leon
Bullivan, Opportunities Industrialization
Centers; J, C. Turner, International Union
of Operating Engineers; and Kenneth
Young, AFL-CIO.
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WHY ALL SENATORS SHOULD VOTE AGAINST THE
COLLINS AMENDMENT TO THE JUSTICE AU-
THORIZATION BILL
The Collins smendment is the Helms

language.

1. The Collins Amendment would prohibit
the Justice Department from bringing “any
sort of action to require directly or indirectly
the transportation of any student to a school
other than the school which is nearest the
student’s home, except for a student requir-
ing special education as a result of being
mentally or physically handicapped.” The
Department of Justice would thus be effec-
tively barred from participation in any de-
segregation case where busing could be part
of the remedy. This would work & virtual re-
peal of provisions of the 1964 Civil Rights
Act declaring support for the Supreme
Court’s decision in Brown v. Board of Edu-
cation and authorizing the Executive branch
to aid in the enforcement of the constitu-
tional right to nondiscrimination in public
education.

2. The amendment is blatantly unconsti-
tutional. The amendment would remove from
the Executive branch the only power it has
to assure that federal funds are spent in a
constitutional manner. It would require the
Executive branch to continue to fund school
districts that it knows to be unconstitution-
ally segregated.

A federal court of appeals here has already
indicated (in Brown v. Califano) that cutting
off the Justice Department’s right to go to
court would ralse “grave constitutional difi-
culties.” And landmark cases such as Cooper
v. Aaron, 3568 U.S. 1 {1958) speak directly to
the government's obligation not to support
unconstitutional activities.

3. If the Senate passes the Justice Depart-
ment Authorization Bill with this amend-
ment included, it can be predicted with a
fair amount of certainty that President Rea-
gan will sign the bill into law. The Senate
would be participating in a violation of the
separation of powers—the placing by Con-
gress of an unconstitutional restraint upon
the powers of the Executive branch. The re-
sponsibility of every Senator to carry out the
dictates of the Constitution mandates that
the Senate mot pass a bill that places such
unconstitutional restraints on the Executive
branch.

4. While the Senate could pass the bill and
leave the matter to the courts to deal with
after the President signs the bill, it would
be an abdication of responsibility. The aim of
this amendment is to put pressure on the
courts by lsolating them for Congress and
the Executive as happened after the Brown
case. If the Senate passes this bill, it is assist-
ing the sponsors of the amendment in carry-
ing out their aim.

5. No case has been made for the Collins
Amendment. It has not been shown that the
Justice Department has played a harmful
role in desegregation litigation. The amend-
ment does not deal with whether busing can
be judiclally required in a particular case.
The courts, not the Department of Justice,
determine the appropriate remedy in a school
desegregation case. This amendment will not
stop desegregation litigation or the use of
Judiclally-ordered busing as a remedy for
illegal segregation. It will keep the Depart-
ment of Justice from insurine that federal
funds are spent in a constitutional manner.

6. People who say that desegregation in-
volving busing has been a fallure are incor-
rect. Research and practical experlence show
that a great deal of progress has been made
through school desegregation orders involv-
ing busing. Research on how desegregation
affects achievement scores and the relation-
ship between desegregation and white flight
show that desegregation Iinvolving busing
can be both beneficlal and stable. The Collins
Amendment is part of a campalgn to get the

CONGRESSIONAL RECORD —SENATE

courts out of desegregation cases and to stop
desegregation progress dead in its tracks.

7. Whatever the views of individual sena-
tors may be about busing as a desegregation
remedy, we cannot believe that they would
want to act in callous disregard of the Con-
stitution and in a way which threatens to
destroy the progress in race relations that
has been achieved through civil rights legis-
latlon over the past seventeen years. Yet
those are precisely the destructive results
that will flow from passage of this amend-
ment to the Justice Authorization Bill

Mr. President, I know the distinguished
Senator from Ohio has several questions
to ask, which I care to respond to, but
for 1 minute I have to continue with my
statement, and then I am most anxious
to listen to him, to ask really what has
happened in this Nation where 100 U.S.
Senators are unable to stand up and re-
affirm the right of the Justice Depart-
ment and the courts to support or to en-
force rather the Constitution of the
United States? What kind of insanity is
afoot in this Nation that makes Senators
afraid to stand up and vote for that kind
of amendment?

I think I know what it is. It is what I
referred to earlier. The problem is the
majority has left the field. There is no
moral majority out there. It is a minority
of nuts who want to go ahead and impose
their views on everybody else. But the
majority left the field because they are
too lazy to participate.

Mr. HELMS. Madam President, the
Senator has gone too far.

Mr. WEICKER. Now, Senator, I make
no reference to anybody on this floor. My
characterization of a group out there is
my characterization. Maybe censorship
is a part of the Senator’s philosophy, it
is not mine. If the Senator finds any-
thing personal in that, if the shoe fits,
wear it. Otherwise there was no reference
made to the Senator.

So what is needed is for this Nation,
not a Senator from Ohio or Connecticut,
to stand up against this kind of business.
The Nation has to stand up and say,
“yes, that Constitution means more to
us than any particular discomfort; and,
yes, we are going to involve ourselves in
this process. We will be told what is in
that Constitution and we are not going
to be told any more than that. Otherwise
we want to make sure that all we can do
is to have full expression, to have what-
ever resides within each of us, given full
expression and growth within the laws
of this Nation.”

The Senator from Ohio indicated he
had a auestion.

Mr. METZENBAUM. Madam Presi-
dent, will the Senator yield for a ques-
tion?

Mr. WEICKER. I vield for a question.

Mr. METZENBAUM. It has come to
the Senator from Ohio’s attention that
on June 16, 1981. the Washington Post
editorialized as follows:

The anti-school busing rider that zipped
through the House last Tuesday is elther so
broad it is a total reversal of federal policy
or so narrow it s superfluous. Either way, it
deserves to be killed by the Senate.

Mr. JOHNSTON. Madam President,
po‘nt of order. A question should not be
asked in the guise of reading a long
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document, and then, I suppose, he will
ask whether the Senator agrees. So I
move that that is not a question.

Mr. WEICKER. Now, you are going to
tell how a question can be asked on the
Senate floor?

Mr. JOHNSTON. The Senator from
Connecticut can yield for a question only.

Mr. METZENBAUM. The Senator
from Ohio was asking a question. I do
not understand how I can do it other
than to place the necessary foundation
of the question before the Senate in
order that the Senator from Connecti-
cut can respond adequately. I know it
has been done many times before, and
I dam certain the Senator from Ohio is
in | order.

Mr. JOHNSTON. Madam President,
the point of order is that a Senator may
not under the guise of asking a question
read a lengthy document and then ask
the Senator who has the floor if he
agrees with it.

Mr. WEICKER. Madam President, I
would point out to the Chair that the
Senator from Ohio had been on his feet
for 20 seconds when the Senator from
Louisiana raised his point of order. I
think whether by construction of law or
by commonsense it must be clear that the
Senator from Ohio has not even had an
opportunity, thanks to the interruption,
the rude interruption, by the distingu-
ished Senator from Louisiana, to ask his
question.

Maybe it is that we are all going to be
told what it is we can do vis-a-vis the
Constitution, but I do not think we need
to be told how we can ask our questions
on this floor. Maybe that is the style of
politics in other parts of this country,
but again it does not come under Senate
rules, the Constitution or anything else.

I ask that the distinguished Senator
from Ohio be granted the courtesy of
asking his question.

The PRESIDING OFFICER. The
Chair is going to allow Mr. METZENBAUM
sufficient time to ask his question and
notifies the Senator from Connecticut
that the rules will be strictly construed.

Mr. WEICKER. I know the Chair and
I know the Chair is both fair and wil!
strictly enforce the rules. I have com-
plete confidence in the Chair as the Chair
and as an individual.

Mr. METZENBAUM. Madam Presi-
dent, may the Senator from Ohio
proceed?

The PRESIDING OFFICER. The Sen-
ator from Connecticut has yielded to the
Senator from Ohio for a question.

Mr. METZENBAUM. Of course.

Would the Senator from Connecticut
agree with those two paragraphs that
lead off the editorial which I just de-
scribed, which read as follows:

The anti-school busing rider that zipped
through the House last Tuesday is either so
broad it is a total reversal of federal policy
or so narrow it is superfluous. Either way, it
deserves to be killed by the Senate.

The rider, attached as usual to an appro-
priation bill, forbids the Department of
Justice to bring “any sort of action to re-
quire directly or indirectly the transporta-

tion of any student to a school other than
the school which is nearest the student's
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home"” except In cases In which the student
is mentally or physically handicapped.

Does the Senator from Connecticut
agree with those two paragraphs?

Mr. WEICKER. I certainly do. I think
the question raised by the Senator from
Ohio and the editorial which appeared
in the Washington Post is exactly the
basis for the debate on this floor, the
subject matter for debate on this floor.

Mr. METZENBAUM. I would ask the
Senator from Connecticut whether he
would agree with th2 next part of that
editorial which reads:

Since any school desegregation case can
result in a judicial order requiring busing,
one interpretation of this rider is that it for-
bids the Department of Justice, and thus the
federal government, to initiate any more
school cases. If that is what it means, it 1s
an effort to put the financial burden of
school litigation back onto minority groups
and put the Justice Department’s civil rights
division on the sidelines when school matters
are discussed in court.

A second possible interpretation is that
the rider permits the Justice Department to
continue bringing or participating in school
cases but prevents it from suggesting to the
judges that busing might be an appropriate
remedy. If this is what it means, it is prob-
ably unconstitutional as a limitation on the
department’s responsibility to enforce the
law and, given recent statements by the at-
torney general, unnecessary.

Am I right in assuming that the Sen-
ator from Connecticut agrees with those
two paragraphs?

Mr. WEICKER. Absolutely. What I
object to—the Senator does agree with
the question of the distinguished Sena-
tor from Ohio. I suppose what bothers
me is it is one thing to put the Justice

Department on the sidelines as a matter

of policy; it is another thing putting
them on the sidelines by virtue of tak-
ing an unconstitutional action.

Mr. METZENBAUM. Then I would
ask the Senator from Connecticut what
his thoughts are with respect to the next
two paragraphs which read:

In a recent speech setting forth his views
on civil rights, Attorney General Smith came
close to forswearing busing and mandatory
quotas as acceptable solutions to segrega-
tion problems. He said he was changing the
department’s policy in school cases from one
that insists “the only and best remedy for
unconstitutional segregation is puoil assign-
ment through busing” to one that will pro-
pose whatever remedy has the “best chance
of both improving the quality of education
.« . and promoting desegregation.”

Mr. Smith's description of past policy is
somewhat exaggerated: almost nobody has
ever asserted that busing is the *“only and
best” solution. But the attorney general’s de-
scription of the policy he intends the de-
partment to follow while he Is in charge
should satisfy all but the most violent critics
of school busing.

Does the Senator from Connecticut
have a view with respect to those
thoughts as expressed by the Attorney
General?

Mr. WEICKER. The Attorney General
and the President of the United States
have made their views very clear on this
point. And very strongly, I think, they
have the right to implement those views,
implement those views as a matter of
policy. And, again, maybe that policy
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would include legislation passed here on
the floor.

What they do not have a right to do is
to give away the constitutional powers
of the Presidency by this incursion on
the part of the legislative branch of
Government and what they do not have
a right to do is to take away from the
civil rights of all Americans by permit-
ting the violation of the Constitution of
the United States. That they do not have
a right to do.

Mr. METZENBAUM. Then the edi-
torial goes on to say:

Busing of school children, after all, is a
peculiar thing. It is critical to the operation
of almost every school district in the coun-
try—segregated, desegregated or otherwise.
Even a county as urbanized as Arlingt-n
buses children all over the place, mostly to
improve the qualty of the education available
to them. There may be times when busing
is an essential part of any desegregation
plan, and there may be times when deseg-
regation can be accomplished without it.

It seems exceptionally shortsighted for
Congress to be consldering legislation to tie
the attorney general's hands on so important
an issue just when he has promised to do
something about it. Actually, if the broader
interpretation of this anti-busing rider is
accurate, It would bar the Justice Depart-
ment from proposing to the courts those
“better remedies” that Mr. Smith has
promised.

Would the Senator from Connecticut
agree that the editorial thrust in the con-
cluding two paragraphs states the pos-
ture that it is probably more appropri-
ate if the Attorney General wishes to
proceed in that manner that he may do
s0, indeed do so within the constitutional
limits, but proceeding in this manner
with an amendment, a rider, on an ap-
propriations bill is probably unconstitu-
tional and certainly if not unconstitu-
tional highly inappropriate as a matter
of legislating?

Mr. WEICKER. Well, I agree. And I
would say this, in response to the dis-
tinguished Senator from Ohio, that
really the Attorney General of the United
States ought to be out here on this fioor
arguing the position expressed by the
Senator from Connecticut. It is his ex-
ecutive branch. It is not mine. I should
cheer the fact that, “Well, let’s go ahead
and nibble away at the executive,” be-
cause that is what we are doing. We are
doing it apparently in the name of some
popular cause, but that it what we are
doing. He is not here to protect the ex-
ecutive branch. The President is not here
to go ahead and protect the executive
branch.

I expressed, I say to the Senator, my
willingness to the administration this
morning, through the distinguished ma-
jority leader, to accept both the Helms
amendment, which to me is an abomi-
nation, and the Weicker amendment.

Now. at least in that way the policy,
odoriferous as it is, can be adopted by
the administration but the Constitution
is protected.

So, indeed, if I have any difficulties
with that kind of a compromise it is that
I have made out of this lemon a consti-
tutional lemon.

But nobody is interested in that. Ap-
parently there is too much political cap-
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ital to be made by saying, “Oh, we are
all against busing.” There is where the
political capital is. Never mind the Con-
stitution. Nobody knows about the Con-
stitution. Nobody cares about the Con-
stitution. But everybody knows about
busing.

It does not make any difference at all
as to whether or not the power of the
Presidency has been eroded for future
Presidents. It makes no difference at all.
None. It does not make any difference if
the civil rights of all Americans have
been eroded just a little bit. Nobody
cares about those things.

The fact is everybody will sleep tight
and comfortably and secure in their
beds tonight knowing that their Presi-
dent and Senator HeLms have elimi-
nated busing from the American scene.
That is a terrible price to pay, I say to
the Senator. It is a terrible price to pay
for one good night’s sleep as a Nation.

Mr. METZENBAUM. Is it not a fact
that the Senator from Connecticut is
saying that he is prepared to accept the
antibusing amendment provided that it
conforms with the Constitution of the
United States and that it comes within
the limitations as prescribed in your
amendment?

As I understand what the Senator is
saying, he will accept the amendment
but that nothing “shall be interpreted
to limit the Department of Justice in en-
forcing the Constitution of the United
States, nor shall anything in the act be
interpreted to modify or diminish the
authority of the courts of the United
States to enforce fully the Constitution
of the United States.”

Now I have some difficulty in under-
standing why anybody would be unwill-
ing to accept that constitutional recog-
nition unless they are not prepared to
accept the Constitution of the United
States. Would the Senator from Con-
necticut be good enough to illuminate me
as to what the objection is to accepting
the Constitution?

Mr. WEICKER. Because the Senator
is absolutely correct. What is being done
here is being done with a complete, total
knowledge that it is unconstitutional. It
is not a matter of it is a close question.
It is knowingly being done—knowingly
in the sense of knowing that it is uncon-
stitutional. Because, indeed, if it were a
close question, then do it through article
five. Amend the Constitution. Do it
through authorization hearings of a bill,
appropriations hearings; do it that way.

Oh, that brings it out into the full
light of day. And you know what happens
to a fish when you leave it out there for a
long time. It starts to smell. It starts to
smell. And believe me that is just like an
old fish in the sunshine, that Helms
amendment.

It is unbelievable to anybody, anybody
outside this Chamber, that you cannot go
ahead and pass an amendment saying
that the Justice Department and the
courts should support the Constitution.

I say to the Senator I think probably
this is one of the sadder days or weeks or
whatever it is we have been on this. But
we will go at it just as long as we can.

It is my understanding, incidentally,
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I say to the Senator, that there are
others who will have other amendments
to this matter.

It has been decided by a handful—in-
cidentally, I find it absolutely amazing
that, with all the numbers on their side
and the President on their side and the
Attorney General, the majority leader,
all of that on their side, and they have
to worry about the Senator from Ohio
asking a question as to how many words
he is going to be allowed, as to whether
or not he is going to be able to read a
little bit.

I will tell you, they want this thing
off the stage just as fast as they can get
it off the stage. And that is why it is not
coming off the stage, not until my legs,
my voice, my bladder, or whatever, gives
out.

I think we just want everybody to
know what it is that is going on. And
that is just not so funny. It is pretty
serious stuff. The impact of what is done
here in terms of the legislation, both in
the rejection of the Weicker amendment
and the adoption of the Helms amend-
ment, is obviously going to impact on fu-
ture matters to come before this Senate.

Are you going to see the first amend-
ment done in by this way? That is what
is next up on the board. You know that
little item here, the first amendment to
the Constitution. “Congress shall make
no law respecting an establishment of
religion.”

Is that a little bit important to a few
people around here, important enough,
in other words, so that you feel that it
ought to go the constitutional amend-
ment route? You are not going to get it
on a constitutional amendment route.

You are going to get it in some quick
ploy out here on the Senate floor. But
if you think that everybody wants to
stand uv and fight for the fact that Con-
gress is not going to establish a religion,
is that what it is going to take to get the
peovle excited, when all of a sudden a
rabbi sitting there. a priest there, a min-
ister there, and all of a sudden they are
asking, “Am I going to be the official reli-
gion? Is it my religion that is gong to
be established? If not, what is going to
happen to me?”

How are they going to come at you?
Are you going to have the courts around?
Are you going to have the courts and the
Justice Department around to protect
your religious freedom? I will tell you
one thing: You better start thinking
about it. You did not have to start think-
ing about it until now. Now you can start
to think about it. And you better start
to worrying.

We are not talking about any more
busing now, are we? We are not talking
about blacks or Hispanics or innercities,
where all those matters that maybe we
do not agree with or maybe we do not
like exist.

We are talking about us. I assume that
everybody believes in something. Well,
you just might be believing in the wrong
thing, according to the Senator from
North Carolina. You just might be be-
lieving in the wrong thing. And then who
is going to go ahead and stand in there
for you? If you have the money, you are
all right. Perhaps I can tell all of you,
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and I am a lawyer and I should know,
that it is a pretty expensive process.

I think all of you have the right to
have your Government repreﬁent you on
the matter of the first améndment. If
somebody is coming down on you, if
somebody is doing a rain dance on you
because of whatever you believe in, for
your sake I hope that this Government
will stand by you, no matter what it costs
or how many lawyers they have to send
in or whatever remedy they want, that
they will be able to do it for you so that
you can believe as you want to believe.

Do you think it is going to end here?
Does any one of you really believe it is
going to end here with “busing?” Did
you believe it was going to end when the
Hyde amendment started with all these
exceptions, and one by one those excep-
tions got peeled off?

I remember in the last session of Con-
gress everybody said under no circum-
stances would they ever prevent the
funds from going to a woman who was
raped. “My God, you cannot do that.”

We cannot? We did, 1 week ago. There
it went.

“Under no circumstances would a
woman not get funded if she was preg-
nant by virtue of incest, under no cir-
cumstances. It cannot happen.”

It did, 2 weeks ago.

It is not going to end. That is the prop-
osition I lay before you. It is not going
to end. It is going to go on and on.

I do not have the votes out here, I
know that, but I have to make sure that
it is going to be tough going every inch
of the way, and sooner or later some peo-
ple are going to wake up and understand
that it no longer encompasses their pet
hate or their pet discrimination, but, in-
deed, what is being articulated has
finally come to overwhelm them.

I forgot, and I wish I had the exact
quote in front of me, though somebody
on my staff could get it for me, from the
German theologian. I want to make sure
I attribute it to the right person. I am
speaking of the theologian who spoke of
his experience prior to World War II.

First they came to get the labor un-
ions, and nobody spoke up. Then they
came fo get the lawyers and nobody
spoke up. And then the teachers and
nobody spoke up. And then the Jews and
nobody spoke up. Finally they came to
get me, and there was no one left to
speak.

This is not the problem of some black
man or black woman. It is not the prob-
lem of some Hispanic. It is your problem
and it is mine.

To say that the Justice Department of
the United States cannot enforce the
Constitution of the United States, to say
that the courts of the United States can-
not enforce the Constitution of the
United States—think about it. That is
the point where we are. Nothing that
I can say here rings the bell louder than
the opposition to the amendment.

I can even excuse the U.S. Senate vot-
ing against that amendment in the heat
of an election. I can understand that
happening. But, this is June of 1981. We
are a year-and-a-half away from an
election. The “pressure” is off. If we do
not stand up now, when in God’s name
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do we stand up? It is not going to be-
come easier, either in terms of the sub-
stance or in terms of the timing, as we
move closer to 1982. It is going to get
tougher.

You know just as well as I do it is far
harder to retake ground than not to give
it up at all.

I would hope that somewhere along
the line somebody will start to speak out
loud and clear or outside the floor, in
the media, among their constituency,
what have you.

Incidentallv, I brought with me today
a copy of “A Connecticut Yankee in King
Arthur's Court” by Mark Twain which I
plan to read shortly. I know that some
of you find it difficult to listen to me and
I find it difficult to listen to me, but at
least if we are going to do our thing, let
us do it with some thoughts better than
I can express them. Mark Twain can cer-
tainly do that on all the issues we have
been talking about here, and more to
boot.

It has now been 4 hours today. I un-
derstand from the Republican leader-
ship that we are going to be made to go
another 4 hours. That is fine. I do not
exactly know what the pressure is. It
would seem to me that we best sit down
and think about these matters. But, ap-
parently, the rush—whatever the rush
is—is of such a nature that the major-
ity leader is bound and determined to go
ahead and force the issue in a physical
if not a mental sense.

Well, we will try to handle that as best
we can.

I would like to read from the testimony
of Lawrence Tribe, professor of law at
Harvard University, in his testimony be-
fore the Subcommittee on Courts, Civil
Liberties, and the Administration of Jus-
tice in the House Judiciary Committee.

Mr. Chalrman and Members of the Sub-
committee:

I am honored to appear at the Sub-
committee's invitation to testify concerning
the constitutional limits on Congress' au-
thority to curtail the jurisdiction of federal
courts to enforce constitutional rights. In
this statement, I will set forth the general
framework of principles governing the con-
stitutionality of such measures, and will at-
tempt to apply that framework to the six-
teen bills which are pending before the Sub-
committee and which illustrate quite well
the range of issues presented.

INTRODUCTION

Grave misgivings are inevitably stirred
when the opponents of specific constitutional
rulings suggest that such rulings be changed
not by constitutional amendment—with the
participation of state legislatures, and sub-
Ject to requirements of concurrence by ex-
traordinary majorities—but by ordinary
statutes limiting court jurisdiction and en-
acted by a mere majority of the House and
Senate. Some of these misgivings come into
focus only when we recall that the practice
of elaborating and enforcing constitutional
provisions through an independent judici-
ary—a practice inaugurated for the United
States in Marbury v. Madison, 5 U.S,
(1 Cranch) 137 (1803)—Iis one that few na-
tions in the world follow. The 1961 Constitu-
tion of South Africa, * * *

That model government to a few of my
colleagues, that model government—

* * * for example, expressly provides in
Section 59(2) that, with only the most lim-
ited exceptions, “[njo court of law shall be
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competent to enquire into or to pronounce
upon the wvalidity of any Act passed by
Parliament. * * *

A noted student of South African law and
politics observes:

“As & result of the new Constitution’s
firm adherence to legislative supremacy, and
the restriction of the courts' testing rights
to [a few limited] matters. * * * Parliament
has been able to ride roughshod over in-
dividual liberty without fear of judicial ob-
struction.”, J. Dugard, “Human Rights and
the South African Legal Order 55" (Princeton
Press, 1978).

Now maybe we have the reason why
South Africa is a model to some of my
colleagues. It is not any model to me, nor
to the world, nor to anybody who has any
faith in themselves or any dignity to
themselves, or wish to see themselves ex-
pressed as they wish to see themselves
exp .

Thus the technique of circumventing con-
stitutional safeguards through carefully
crafted jurisdictional withdrawals approved
by mere legislative majorities has, to say the
least, disturbing antecedents.

In this country, of course, the continuing
avallability of state courts as forums for the
enforcement of federal constitutional rights,
and the tradition of at least some voluntary
compliance with the norms entalled by such
rights, render jurisdictional withdrawals a
good deal less threatening than they might
otherwise be. Yet the transparent expectation
of those who propose such withdrawals is
precisely that state courts will in fact prove
less receptive than their federal counter-
parts have been to assertions of those rights
that the proposed statutes deliberately single
out for removal from the protective reach of
the federal bench. Moreover, iIf our history
is one in which federal rights have at times
been taken quite seriously indeed even with-
out federal compulsion, it is also a history in
which federal rights have at other times de-
pended upon such compulsion for their very
survival. For these among other reasons, the
Inquiry into what limits, if any, are imposed
by the United States Constitusion upon Con-
gress' restriction of federal court Jurisdie-
tlon assumes more than merely theoretical
interest.

Desplte wide differences of view as to just
what limits the Constitution does in fact
impose on Congress’ power, virtually all stu-
dents of the subject begin from a shared
premise: any federal court in which a pur-
ported jurisdictional restriction Is asserted
at least has jurisdiction to decide whether
or not the purported restriction is itself
constitutional.! In the exercise of this thres-
hold jurisdietion—this power, and indeed
duty, to review the constitutional validity
of any statutory creation of gaps or fissures
in a federal court’s subject-matter or reme-
dial jurisdiction—a court will encounter
both internal and external constitutional
constraints, the first set stemming from the
nature and sources of the affirmative au-
thority Congress must invoke in legislating
controls over federal courts; the second, de-
riving from independent limits and prohibi-
tions imposed by the Constitution upon all
federal legislation.

Within each of these two categories of
constitutional constraints, the internal and
the external, some of the most significant
limits will, of course, be implicit rather than
explicit in the constitutional text. This
should come as no surprise, for “[t]he tacit
postulates™ of the constitutional plan “are
as much engrained in the fabric of the doc-
ument as its express provisions.” Nevada v.
Hall, 440 U.S. 410, 433 (1979) (Rehnquist,
J., Jolned by Burger, C. J., dissenting). The
remaining task is to describe the constraints

Footnotes at end of article.
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themselves and to illustrate their operation
by examining the bills now be.ore wue ouu-
committee.

INTERNAL LIMITS

1. Congress’' jurisdiction-defining powers
with respect to the Supreme Court in par-
ticular are internally limited by the sub-
stantive role that the Constitution assigns
to the Court. The reach of the Supreme
Court’s original jurisdiction (“all Cases af-
fecting Ambassadors, other public Ministers
and Consuls, and those in which a State
shall be a Party”) is, of course, fixed by Ar-
ticle III (as limited in turn by the Eleventh
Amendment), and can be neither expanded
nor contracted by an Act of Congress. That
was, indeed, the precise holding of Marbury
V. Madison.

As to the Supreme Court's reviewing au-
thority, there is general agreement that
Congress' power under Article III to regulate,
and make exceptions to, such appellate juris-
diction, while undoubtedly very broad, “must
not be such as will destroy the essential
role of the Supreme Court in the constitu-
tional plan."”* Whatever the reach of that
necessarily vague principle, it is difficult to
believe that the principle would not at least
bar, for example, the abolition of Supreme
Court jurisdiction to review any state court
order that is, will be, or was, subject to re-
view by the highest court of the state. Strip-
ping the Supreme Court of its power under
the Supremacy Clause to enforce constitu-
tional rules directly against recalcitrant
state courts—a power firmly established in
Martin v. Hunter’'s Lessee, 14 U.S. (1 Wheat.)
304 (1816)—would generate a clash of sover-
eigns so Irreconcilable as to imperil the
Union? by gutting the Supreme Court's
capacity to preserve the unity and suprem-
acy of federal law.t

Mr. MATHIAS. I am wondering if the
distinguished Senator from Connecticut
will allow me to make a unanimous-
consent request—that on the condition
he not lose his right to the floor, I might
make a very brief statement of perhaps
a minute or a minute and a half in
length.

Mr. WEICKER. Certainly, I have no

.objection, insofar as I do not lose my

right to the floor, but there are others on
the floor who might object.

Mr. MATHIAS. I am propounding that
request to the Chair.

Mr. HELMS. Reserving the right to
object, Mr. President, if we may add that
my good and dear friend from Connecti-
cut stay within my sight, because I can-
not bear the thought of his departing.

Mr. WEICKER. I do not know how far
the Senator from North Carolina can
see. I am talking about physically, not
intellectually.

Mr. HELMS. I would ask that the Sen-
ator stay in the Chamber. If the Sen-
ator stays in the Chamber, we will accept
that request.

Mr. WEICKER. I am more than will-
ing to stay in the Chamber.

Mr. HELMS. The Senator does lose his
right to the floor if he leaves the
Chamber,

Mr. WEICKER. Why does it bother my
good friend from North Carolina?

Mr. HELMS. I have been here for 4
hours. I just cannot bear the sight of-

Mr. WEICKER. I have been here for
4 hours. The Senator from North Caro-
lina has been sort of jumping around all
over, so do not worry.

Mr. HELMS. I am not worried.
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The Senator from Connecticut is the
one who seems to be worried.

Mr. WEICKER. I will not leave to
avail myself of the creature comforts.

Mr. HELMS. That is fine. I have no
objection under those conditions, I say
to the Senator.

Mr. WELCKER. I would hope, then,
that the distinguished Senator from
Maryland could have his unanimous-
consent request granted.

The PRESIDING OFFICER. The Sen-
ator from Connecticut has the floor. Does
he yield to the Senator from Maryland?

Mr. WEICKER. So long as [ do not
lose my right to the floor and I may re-
sume my speech from the point I inter-
rupted.

The PRESIDING OFFICER. Is there
object.on?

Mr. HELMS. No.

The PRESIDING OFFICER. Without
objection, the Senator from Maryland is
recognized.

Mr. MATHIAS. Mr. President, I am
very gratetul to the Senator trom Con-
necticut and extremely grateful to the
Senator from North Caroiina, who have
made it possible for me to address the
Senate very briefly.

Mr. HELMS. I am delighted to be help-
ful, 1 say to the Senator.

ANNOUNCEMENT OF JUSTICE POT-
TER STEWART'S INTENTION TO
RETIRE

Mr. MATHIAS. Mr. President, I have
just been advised that Justice Potter
Stewart has today announced his inten-
tion to step down from the bench of the
Supreme Court of the United States. Jus-
t.ce Stewart was nominated to be a mem-
ber of the court by President Eisenhower
and has served with consistent distinc-
tion since his appointment.

He has shown an admirable capacity
for maintaining a moderate posture in
the middle of the legal road, while at
the same t.me being totally and objec-
tively independent on issues that he felt
demanded special consideration.

I should like to express, to the extent
that one Senator can express it, the ap-
preciation of the people of the United
States to Justice Stewart for his dedica-
tion in one of the most demanding and
difficult tasks in our society.

Mrs. Mathias jons me in wishing Jus-
tice and Mrs. Stewart a fulfilling and a
happy life in such other vineyards as
they choose for their future labors.

DEPARTMENT OF JUSTICE
AUTHORIZATIONS 1982

The Senate continued with the con-
sideration of S. 951.

The PRESIDING OFFICER. The Sen-
ator from Connecticut has the floor.

Mr. WEICKER. I thank the Chair.

The seminal cases of Er parte MeCardle,
74 U.S. (T Wall.) 506 (1868), and Ex parte
Yerger, 75 U.S. (8 Wall.) 85 (18 8), are cer-
tainly not to the contrary, since they to-
gether establish only that Congress may ex-
tinguish one avenue to the Supreme Court
for appellate review of a constitutional claim
when other avenues for bringing that claim
to the Court for review remain open.
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2, Congress' jurisdiction-defining powers
with respect to all Article III courts are also
internally limited by Article III's implicit
concept of the *judicial power.” and by
basic principles governing the separation of
powers among the three branches of the
National Government.

The judicial power described by Article TIT,
Chief Justice Marshall declared in Marbury
v. Madison, is the power to “decide . ..
[cases] conformably to the law, [including]
the constitution. This is of the very essence
of judicial duty.” This duty is, in turn, in-
herently incompatible with congressional
authority to direct an Article III court to
arrive at the outcome desired by Congress
whether or not regarded by such a court as
consistent with the Constitution and laws
of the United States; the Supreme Court so
held in United States v. Klein, 80 U.S. (13
Wall.) 128 (1872), ruling that Congress may
not dictate the rule of decision for a partic-
ular cace, even in the guise of a jurisdic-
tional regulation.

The nub of the matter is that courts
sworn to uphold the Constitution in their
discharge of adjudicative responsibility can-
not be required, in deciding a case otherwise
properly before them, to ignore any gquestion
they regard as crucial to a correct decision
under law, and certainly cannot be forced to
“close their eyes on the constitution, and
see only [Congress'| law.” Marbury v. Madi-
son, 5. U.S. at 178.

Yet just such a requirement would be
imposed, for example, by H.R. 2385 and HR.
2791, both of which purport to strip the
Supreme Court and the lower federal courts
of jurisdiction over all questions going to
the constitutional validity of statutes that
treat males and females difterently in mili-
tary registration, induction, training, or serv-
ice. Whenever an Article III court endowed
with subject-matter jurisdiction over a con-
troversy deems any such military-personnel
statute relevant to the correct outcome, these
proposals would in effect instruct that court
&ut?mat:cally to proceed as though the stat-
ute’s constitutional validity made no differ-
ence—to “close [its| eyes on the constitu-
tion, and see only the law.” Such an instruc-
tion violates both Article IIT and Article i

That Congress may control the timing and
the context for federal judiclal review of its
own statutes® does not imply that Congress
may place its favorite laws behind a shield
wholly impenetrable by federal Judicial re-
view. For Congress to do so would im=2ermis-
sibly condemn those federal judges before
whom such enactment become relevant in
pending cases to serve as instruments of con-
stitutional disregard and defiance. Author-
ized to decide a case, an Article IIT court
must decide it constitutionally—or not at
all. See United States v. Nizon, 418 US. 683,
70405 (1974).

Beyond this internal requirement of ad-
Judication according to a court’s best effort
to address all questions necessary to decision,
to do so in accord with law, and to regard
the Constitution as the “supreme law of the
land"—beyond this, both the Supreme Court
and all inferior courts created pursuant to
Article IIT are charged to resolve only actual
cases or controversies, and are concomlitantly
barred from merely offering “opinions in
the_ nature of [legal| advice.” Muskrat v.
United States, 219 U.S. 346, 362 (1911). See
also Correspondence of the Justices, Letter
from Chief Justice John Jay and the Associ-
ate Justices to President George Washing-
ton, August 8, 1793. To “constitute a proper
‘controversy,’ " an “assertijon] [of] a right
[must be] susceptible of judicial enforce-
ment." Maryland v. Louisiana, 49 U.S.I,. Week
‘ltggzla.) 4565 (U.8. Supreme Court, May 28,

It follows that Congress may not so trun-
cate the jurisdiction of an Article III court

Footnotes at end of article.
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as to empower it to “decide’ a legal con-
troversy while denying it any means to ef-
fectuate Its declslon—or even, as in the
ordinary declaratory judgment, at least to
alter the concrete situation of the parties or
the range of options open to them. Congress'
broad authority to regulate the panoply of
avallable remedies, in other words, stops
short of the power to reduce an Article III
court to be a disarmed, disembodied oracle
of the law lacking all capacity to give con-
crete meaning to its declsion that one party
won and the other lost.

This much, at least, is implicit even in
Article III's bar to adjudication at the be-
hest of a party lacking any concrete stake in
the outcome of the proceedings.® For a party
advancing a legal argument in a court that
has been rendered impotent in any meaning-
ful degree to remedy the wrong complained
of lacks, by definition, any stake beyond a
citizen's purely theoretical curlosity about
how the case turns out.

Thus, for example, HR. 73 and H.R. 800—
both of which would unconditionally deprive
inferior Article III tribunals of authority to
“issue any restraining order” or “temporary
or permanent injunction” (and, in the case
of HER. 900, of authority to Issue any
“declaratory judgment' as well) in any case
arising out of a law restricting abortions—
seem inconsistent with Article III. For an
Article III tribunal thus defanged, but none-
theless seized of jurisdiction to "decide” a
pregnant woman's anticipatory challenge to
the validity of an abortion ban under which
she is threatened with a criminal fine if
she exercises her rights as defined by Roe v.
Wade, 410 U.S. 113 (1973), is reduced to
whistling in the wind: if it rules the ban in-
valid and the threat unconstitutional, as it
should, it might as well send the woman its
regrets. For the tribunal is forbidden to
come to her ald in an anticipatory way—
while there is still time—even without any
showing that the state courts would, or even
might, provide timely relief in proceed-
ings of their own. On the contrary, the ex-
pectation quite clearly is that the states will
not do so—even though the pending statutes,
HR. 73 and H.R. 800, would at least leave
open the possibility of the Supreme Court’s
appellate review of such state court refusals.
The point, it should be emphasized, is not
that H.R. 800 and H.R. 73 guarantee that the
pregant woman's rights will be rejected in
every court to which she goes for preventive
rellef; the polnt is that these restrictions
would leave Article III tribunals with no way
to compel the timely vindication even of the
rights such tribunals find to be unconstitu-
tionally jeopardized; and they in no way
link this power vacuum to grounds for sup-
posing that state courts will vindicate the
rights on their own or will be forced to do
80 by the Supreme Court before it Is too late.
A federal court placed in such a predicament
has been emptied of the essential attributes
of judicial power contemplated by Article
m-

[PFor] Congress . . . to confer the jurisdic-
tion and at the same time nullify entirely
the effects of its exercise are not matters
heretofore through, when squarely faced,
within its authority.”

Similarly, H.R. 868, H.R. 1079, and H.R.
1180 would purport to strip all Article III
courts of jurisdiction to “require the attend-
ance at a particular school of any student
because of race, color, creed, or sex,"” and
H.R. 761 would extend this ban to an ouster
of jurisdiction *to make any decision, or
issue any order, which would have the effect
of requiring any individual to attend any
particular school"—evidently for any rea-
son. This latter provision, insofar as it tells
federal courts what “declsion[s]" they may
and may not make regardless of their view
of the applicable law and facts, plainly con-
travenes United States v. Klein, supra. And
all four provisions, insofar as they purport

12923

to rule out various pupil-assignment reme-
dies regardless of whether any other decree
could give effect to the court's constitu-
tional determination.” appear to violate the
requirement that decisions made by Article
III tribunals not be doomed to futility from
the start.

The same may be sald with respect to H.R.
114, which attempts to strip all inferior
federal courts of jurisdiction, directly or
indirectly, to “modify"” the effect of any
state court order so long as that order is
or was reviewable by the state's highest
judicial body. 1f a federal court concludes
that such an order was entered in violation
of the Constitution; that opportunities to
challenge and modify it within the state's
judicial system were and remaln constitu-
tionally inadequate; and that the individual
whose rights the order violated, now a party
properly before the federal court, will con-
tinue to be unconstitutionally prejudiced by
the order unless it is promptly modified by
that federal court, then following the man-
date of HR. 114 would render the court
powerless to give its conclusion any effect
whatever.

The view has at times been expressed that
Congress is bound not only to equip what-
ever federal courts it creates with subject-
matter and remedial jurisdiction sufficient
to satlsfy the implicit demands of Article
III but also to create such lower federal
courts in the first instance (how many?
where?) and to vest them with all the juris-
diction that Article III allows, see Martin v.
Hunter's Lessee, 14 U.S. at 330-31, at least
to the degree that the effective protection of
constitutional rights under modern condi-
tions so requires” The consistent rejection
of this position—a position perhaps rendered
more plausible by the Civil War Amendments
than it was when Justice Story announced it
in Hunter's Lessee—might be thought to pre-
clude its adoption now. But such rejection
of the Story view should not be permitted
to obscure the underlying principle—one
never rejected by any court—that no Article
III tribunal that Congress elects to create,
whether under constitutional compulsion or
ctherwise, may be crippled from birth with
a defect of design fatal to the tribunal’s
capacity to fulfill a function indispensable
to the “‘judicial power of the United States.”

EXTERNAL LIMITS

3. That Congress' jurlsdiction-defining
powers—in common with all other powers
entrusted by the Constitution to the Na-
tional Legislature—are limited externally as
well as internally may at times be forgotten,
or obscured by sweeping dicta about plenary
authority, but is undeniable all the same.

“[Tlhe Constitution is filled with provi-
sions that grant Congress or the States spe-
cific power to legislate in certain areas: these
granted powers are always subject to the
limitation that they may not be exercised in
a way that violates other specific provisions
of the Constitution." w

Thus, whatever its “power to give, with-
hold, and restrict the jurisdiction of [fed-
eral] courts. . ., [Congress| must not so exer-
cise that power as to deprive any person of
life, liberty or property without due process
of law or to take private property without
just compensation.” Battaglia v. General
Motors Corp., 169 F.2d 254, 257 (2d Cir. 1948),
cert. den., 335 U.S. 887 (1948) (footnote
omitted). or to contravene any other provi-
slon in the Bill of Rights, or in the Bill of
Attainder Clause or the Ex Post Facto Clause
of Article I, Section 9, or in any other in-
dependent limitation or constraint imposed
by the Constitution or its amendments upon
affirmatively authorized federal legislation.
Were the law otherwise, Congress could free-
1y deny access to federal courts to all but
white Anglo-Saxon Protestants, or to all who
voted in the latest election for a losing candi-
date.’! If such consequences are to be pre-
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vented, it must be the case that Acts of Con-
gress are accorded no special immunity from
independent constitutional limits on nation-
al legislation simply because such Acts are
cast in jurisdiction-defining terms; the pow-
er to define and control the jurisdiction of
federal courts s no talisman, somehow dis-
solving otherwise fatal constitutional limits
on what Congress has chosen to do.

As with the internal limits upon the power
of Congress to control jurisdiction, these ex-
ternal limits may derive from the interstices
and implications of the text, structure, and
history of the Constitution as well as from
its explicit terms. Ex parte Garland shows as
much,” and nothing in the logic of the sit-
uation counsels a more restrictive canon of
constitutional interpretation here than in
the identification of internal limits.

4. Among the external constraints the Con-
stitution imposes upon all federal legislation,
Including legislation that regulates judicial
authority, is the principle that no law may
unjustifiably deter or disadvantage the exer-
cise of a constitutional right. The Supreme
Court recognized decades ago that constitu-
tional rights could be jeopardized and ulti-
mately destroyed not only by laws directly
forbidding or penalizing their exercise but
also by laws making their exercise the oc-
caslon for withholding or withdrawing bene-
fits or privileges that would otherwise be
avallable.” “It is inconcelvable that guaran-
tles embedded in the Constitution of the
United States may . . . be manipulated out
of existence,” ! by using the invocation of
such guarantees as a trigger for suspending
access to a valued service that government
would otherwise have extended. The fact
that the service 1s one government could
have chosen to abolish altogether is imma-
terial; it is the cholce to withdraw some-
thing selectively when particular constitu-
tional rights are exercised that marks a law
as an indirect burden upon such exercise.
And whenever a law has this character, it
automatically becomes constitutionally sus-
pect. Such a law is per se vold to the extent
it is intended to prevent or penalize the ex-
ercise of a constitutional right.® And, to the
extent the law's tendency to deter or disad-
vantage such a right is but an unintended
and incidental consequence of the measure,
the law is valid only if demonstrably neces-
sary to the attainment of a compelling gov-
ernmental purpose—a purpose with respect
to which the law is neither underinclusive
nor overinclusive.

5. One particularly perniclous device
through which a law might deter or dis-
advantage the exercise of a right is the
technique of making the right's exercise in-
eligible for a generally available form of
governmental protection.

The kind and degree of protection to
provide—the combination of executive and
Judicial enforcement authority to confer—
is left, In the first instance, to the Judg-
ment of the legislature. But so fundamental
Is “the right of every individual to claim
the protection of the laws, whenever
he receives an injury,” ' that that protec-
tion cannot be suspended or reduced so as
to abandon the enjoyment of selected rights
to a jeopardy from which others are shielded.
Government even bears responsibility for the
citizens that it Invites, whether directly 1#
or indirectly »—including the abuse that
1t encourages by suspending or withholding
ordinarily avallable devices of law enforce-
ment.* Even more plainly, the Federal Gov-
ernment 1is accountable for the public
harassment or persecution of citizens that
predictably results when it declares open sea-
son on them by placing the rights they seek
to exercise in a “free-fire” zone, one that is
expressly ineligible for the usual panoply
of executive and judicial mechanisms for
enforcing such rights through making state

Footnotes at end of article.
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and local officials civilly and criminally Ili-
able for their abridgment. At least when
surrounding rights are fully protected
through such mechanisms, ‘‘denying the
equal protection of the laws includes the
omission to protect, as well as the omission
to pass laws for protection.” United States
V. Hall, 26 Fed. Cas. 79 (C.C.8.D.Ala. 1871).

Congress’ sweeping authority to define
federal torts and crimes, for example®
would confront an insuperable constitu-
tional obstacle were that authority to be
deployed in such a way as to protect from
hostile state and local governmental activity
only such constitutional rights as might
meet political favor with the electorate at
any given time.

Thus, U.S.C. § 1983 currently subjects to
civil liability in federal court all who, under
color of state law, deprive individuals of
their constitutional rights; and 18 U.S.C.
§ 241 now makes criminal the willful depri-
vation of such rights by state and local of-
ficers, among others, who “threaten or in-
timidate any citizen in the free exercise or
enjoyment of any right or privilege secured
to him by the Constitution ..., or be-
cause of his having exercised the same.”

Such harassment is not immunized from
federal prosecution by the theoretical exist-
ence of state remedies agalnst 1t.= Nor Is
such harassment immunized by the fact
that it takes the form of arrests, searches,
selzures, or interrogations under a patently
vold statute—one that could not possibly
lead to a valld conviction; indeed, precisely
such harassment is currently subject to
preventive relief by federal injunction. See
Younger v. Harris, 401 U.S. 37, 4749 (1971).

Now imagine what would happen if Con-
gress were to amend 18 US.C. § 241 to ma"e
it inapplicable, or to limit its punishment
to nominal fines, whenever the “right or
privilege” that had been sub‘ected to threat
or intimidation was the right to an abor-
tion, or the right not to have even “volun-
tary" prayers conducted In one's public
school, or any otber of a short list of richts
of which a mafjority in Congress happened
to disapprove. It is unthinkable that such
a law would, and unimaginable that it
should, be upheld—not because Congress’
reach in enacting it would have exceeded
its grasp (Congress' power to define federal
crimes and to regulate their punishment is
at least as “plenary” as many of its other
powers and is, if anything, broader than its
power to control federal judicial jurisdic-
tion) but because in its reach Congress
would have collided with the richts that it
had selectively sourht to disadvantage.=

The same would follow if Congress were
to withdraw from the reach of 42 US.C.
§1983 the right to bring up one's children
without undue public intrusion, or the right
to end a pregnancy, or indeed any other
specific right, thus subjecting to federal civil
remedies at law and equity all actlons under
colo” of s‘a*e law dsn=ivipe ~{“'zen- o® ‘hair
constitutional rights—except for the rights
thereby left by Congress to fend for them-
selves. The fact that Congress' exclusion of
se'ected rirhts mieht Involve a limft on the
Judicial branch rather than, or in addition
to, the executive branch, obviously makes
no constitutional difference so far as the
external constraints on Congress' powers are
concerned.

The deployment of Congress' affirmative
authority so as to expose disfavored rights
to an increased risk of state suppression
is equally invalid regardless of whether Con-
gress bases such affirmative authority on
its power to enforce the Fourteenth Amend-
ment under Section 5, on its Necessary and
Proper Clause power to set substantive and
procedural limits on the Executive Branch,
or on its Article ¥ and TTI nowers to determine
the subject-matter and remedial reach of
federal judicial authority within the sphere
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made potentlally avallable by Article III
itself.=

Exactly the same analysis would apply if
the federal protection out of which Congress
souvht to carve a set of disfavored rights
involved not a mechanism for imposing civil
or criminal llability in federal court upon
those state officlals who willfully interfere
with the exercise of rights, but a mechanism
for enfoining in federal court all state inter-
ference with such rights. Congress’ focused
deletlon of a right such as abortion from
t-e list of rights eligible to receive protec-
tion through this federal injunctive mech-
a"ism—especially if coupled with the in-
clusion of abortion funding, and perhaps of
police inactlon against abortions, as targets
against which the Injunctive mechanism
would expressly be made available *—would
be exactly as infirm, constitutionally, as
would a congressional enactment specifying
that police and others who arrest or threaten
wor en seekinz ahortions are to he immune
from the federal criminal punishment to
which other rights violators (including, if
H.R. 900 were to become law and be upheld,
those who run public abortion clinics) are
subject under 18 U.S.C. §241.

Thus H.R. 73 and H.R. 900, which would
forbid federal district courts to issue injunc-
tions or restraining orders in cases arlsing
out of bans on abortion or on abortion fund-
ing, are both in hopeless conflict with the
Constitution's external limits on Congress'
powers—a conflict that is, of course, exacer-
bated by the fact that these laws would per-
mit (and perhaps recuire) federal courts to
award Injunctions agalnst state officlals in
exactly the same lawsults, involving the same
courts and parties and issues, if sought on
behalf of the unborn to halt state aild to
abortions or to end a state policy of allowing
abortions to go unprosecuted.

Superficially distinguishable—but, on
closer inspection, not genuinely so—are the
proposed statutes that would prevent federal
judicial action restrictive of *“voluntary”
prayer in public schools. These statutes pur-
port to eliminate federal court jurisdiction to
hear or to review any case arising out of any
state law or rule “which relates to voluntary
prayer in any public school or public build-
ing.” Read literally, this language appears to
deny federal judicial access equally whether
the prayer-related state rule in the case for-
bids voluntary prayer, makes it optional, re-
quires schools to provide for 1t, or “relates”
to it in some other way. Yet the impetus
behind the=e denials of federal court access
in school prayer cases has come exclusively
from proponents of voluntary prayer (who
feel aggrieved by federal court decisions re-
jecting their position) and not at all from
opponents of such prayer who are concerned
that federal courts have been too willing to
permit (or even to require) that opportu-
nities for sueh voluntary praver be provided
in public schools. Indeed, five of the bills
(H.R. 72, H.R. 326, HR. 989, H.R. 1335, and
H.R. 2347) contain preambles that expressly
describe their purpose as that of preventing
federal courts from rulilng voluntary prayer
unconstitutional and enfjoining it as such.
Although the remalning two bills (H.R. 408,
H.R. 865) contaln no such language, their
silence on the point cannot obscure the one-
sided aim and effect of these measures. That
observation leads to a broader point, one
developed in the following sectlion.

6. *“Jurisdictional gerrymandering”—the
practice of excising disfavored rights from
generally avallable forms of federal protec-
tion—ecannot be saved by a mere appearance
of neutrality. In Hunter v. Erickson, 383 US.
385 (1969), a city charter amendment pre-
vented the city council from “implementing
any ordinance dealing with racial, religious,
or ancestral discrimination in housing with-
out the approval of the majority of the
(eity’s) voters.” Id. at 386.

The amendment drew no distinctions
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among racial and religious groups, subject-
ing “Negroes and whites, Jews and Catho-
lics . . . to the same requirements if there
is housing discrimination against them which
they wish to end." Id. at 390.

Despite this appearance of neutrality, In
which “the law on its face treats Negro and
white, Jew and gentile in an identical man-
ner,” Id. at 391, the Court had no hesitation
in recognizing “the reality . . . that the law’s
impact falls on the minority.” Id.

Although subsequent decisions might be
understood to require a showing of discrim-
inatory intent before such raclally differen-
tial impact, even in access to a governmental
forum, triggers strict judicial scrutiny,* there
is no doubt that even whouly inadvertent and
incidental burdens on the exercise of an in-
dependently secured constitutional right
continue to require compelling justification.
(See Sectlon 4, supra.) Thus, the patently
{llusory neutrality of the school prayer stat-
utes, for example, would not spare them from
evaluation under a requirement of precise fit
and compelling necessity—a requirement
that they could not, in all likelihood, meet.

Similarly, the arguable neutrality, as a
facial matter, of the pending bills that pur-
port to withdraw federal judicial power to
assign students to particular schools—either
with reference to race, creed, color, or sex
(see H.R. 869, H.R. 1079, H.R. 1180) or on any
basis whatever (see H.R. 761)—would be un-
likely to obscure their discriminatory impact
and structure.

7. To whatever extent courts might be re-
luctant to rely on judicial findings of for-
bidden congressional motive to invalidate
Jurisdictional restrictions that are neutral
on their face and that are too ambiguous in
their effects to be struck down on that basis
alone,* the mobt that might follow is that
some of the resirictions at issue might
squeak by in the courts—not that they are
constitutional.

Congress duty to comply with the Con-

stitution's mandates derives not from the
risk that courts may otherwlse strike down
Congress enactments but from the oath
binding every Member of Congress “to sup-
port this Constitution.” See Article VI, What-
ever courts might say as to some of the
measures analyzed in this statement, the
Members of Congress surely can have no
doubt that all of the jurisdictional restric-
tions now pending before them are designed,
obvlously and transparently, to circumvent
constitutional rulings of the Suprems Court
by a method less onerous than the amend-
ment procedure set forth in Article V. Doubt-
less aware of this forbidden aim, Congress
should, I believe, regard itself as duty-bound
to reject the pending measures—whatever
its predictions as to how courts might rule
on each of them.

8. Conversely, any congressional decision
to enact jurisdictional limitations believed
to be unconstitutional, in the expectation
that the Supreme Court or another federal
court will promptly strike the limitations
down, would be completely irresponsible.

Such a decision by Congress might be
motivated by a wish to curry favor with
some constituents while passing the buck
for constitutional enforcement to the federal
Judiciary—which can then be dramatically
criticized, in feigned surprise and with cal-
culated political effect, for imverialism and
hyperactivity, Or such a congressional de-
clsion might instead be motivated by a hope
that federal judees frichtened by Coneress
assault upon their furisdiction and fearful
of even worse attacks to follow, would
elther be cowed into (erroneously) uohold-
Ing unconstitutional limits on their own
lurisdietion or pressured into (hypo-ritical-
ly) reversing those decisions—on such issues
as abortion, busing, prayer, gender-neutral
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military registration, and the like—that pro-
voked the public's dissatisfaction and its
spasms of legislative rebuke to the courts.

Whatever Congress motive for enacting
legislation that it knows (or ought to know)
is unconstitutional, and whatever the even-
tual reaction of the federal courts, the cost
of such cynical manipulation of the Con-
stitution as our most fundamental and uni-
fying body of law—the cost in reduced cred-
ibility for already wounded institutions and
in diminished power for already weakened
sources of normative guldance—is bound to
be far too high to make the gambit worth-
while.

9. Even when entirely constitutional and
well Intended, the restructuring of federal
court jurisdiction to achieve substantive
ends should be undertaken only with the
greatest caution and after the clearest possi-
ble showing of need and eflicacy.

Even on the most optimistic of assump-
tions, state courts, recognizing themselves
as still bound by the Constitution and as
constralned to follow the Supreme Court’s
still authoritative decisions construing it.
would either replicate the very rulings that
had Inspired jurisdictional restructuring.
thereby freezing the law unwisely but other-
wise rendering the shift from federal to state
courts too Iinconsequential to have been
worth the eflort; or would move in dozens
of different directions in their understand-
ing and elaboration of the governing con-
stitutional norms, thereby destroying a vital
uniformity on matters governed not by fifty
distinct bodies of state law but by one con-
stitutional rule. Unless such diversity is
secretly desired as a way of overturning a
constitutional ruling that one dislikes when
one cannot muster enough support to amend
the Constitution itself, its virtue is difficult
to fathom in dealing with the one docu-
ment that, above all others, binds the Nation
into a legal whole.

Thus, the Supreme Court has found it
intolerable even for federal constitutional
restraints on matters as localized as police
interrogation to vary from state to state.”
It is still less tolerable, surely, for a person's
abllity to vindicate a right under the First
Amendment's Religion Clauses, or under the
Fifth Amendment’'s Due Process Clause, to
vary with the geographical terrain. Tf there
is any question as to which ours must be
not fifty laboratories but “one nation. indi-
visible,” that question is the fundamental
meaning of these genulnely constitutive
features of our policy—the provisions that
make ours an open soclety aspiring to equal
justice under law.

Although it is not beyond imagination
that such state-by-state fragmentation—
even at a level where national unity means
so0 much—might be worth risking for some
transcendent benefit, the circumstances in
which such a benefit could be reliably
achieved through jurisdictional abacadabra
seem most unlikely to obtain. Thus the pre-
sumption against the enactment even of
constitutionality valld gerrymanders of fed-
eral court jurisdiction ought to be extremely
heavy—especially when one adds the caveat
that such jurisdictional measures, in their
motivation as well as in their structure and
impact, must invariably raise the gravest of
constitutional gquestions.
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Mr. WEICKER. Mr. President, I now
wish to read the statement of Telford
Taylor on behalf of the American Civil
Liberties Union before the Subcommit-
tee on Courts, Civil Liberties, and the
Administration of Justice of the Com-
mittee on the Judiciary of the House of
Representatives.

My name is Telford Taylor. I am & lawyer,
admitted to practice in the District of
Columbia, New York State, and various fed-
eral courts including the Supreme Court of
the United States. I have been at the bar for
47 years, first as a federal government attor-
ney (1933-42), and since 1952 as a private
practitioner. In recent years I have been
principally occupied with law school in-
struction, and have conducted classes and
seminars at the Yale, Columbia, Harvard,
University of Colorado, and Benjamin Car-
dozo Law Schools. I am presently Nash Pro-
fessor Emeritus at the Columbia Law School
and Kalser Professor of Constitutional Law
at the Cardozo Law School.

Throughout these years I have been pri-
marily concerned with federal, Including
federal constitutional law, and I have con-
ducted classes in constitutional law at all of
the above-named institutions, and In every
year since 1963.

I am appearing here on behalf of the
American Civil Liberties Union, in order to
discuss the extent of congressional power
over federal court jurisdiction. I am aware
that there are & number of pending bills, in
both the House of Representatives and the
Senate, which withdraw federal court jurls-
diction in a varlety of ways. I share with the
ACLU the view that most of these bills, if
enacted into law, would be unconstitutional.
But I am not a member of or bound by the
views of the ACLU, and the particular con-
tents of this statement do not necessarily
reflect their opinlons.

1. CONGRESS AND THE INFERIOR FEDERAL COURTS

My opposition to the jurisdictional provi-
slons of these bills is not based upon a nar-
row view of Congressional rower in this fleld.
The Supreme Court has explicitly recognized
that Congress has “plenary control over the
Jurisdiction of the federal courts.” Bro. of R.
Trainmen v. Toledo, P. & W. R. Co., 321 U.S.
50, 63-64 (1944) This is in accord with the
history and language of Article ITT of the
Constitution, Section 1 of which vests the
Judicial power in the Supreme Court “and
In such inferior Courts as the Congress may
from time to time ordain and establish” Tt
Is generally understood that this wording
embodied a compromise between those
among the framers who favored and those
who opposed establishment of a federal court
system. Thus the decision between the two
alternatives was not mandated by the Con-
stitution itself, and it was left up to Con-
gress to handle by statute.

It thus appears that it would have been
entirely constitutional for Congress to estab-
lish no “Inferior” federal courts at all. And
although the First Congress did In fact
establish the district and circult courts, the
First Judiclary Act gave them a range of
Jurisdiction which, by today’s standards, was
VEery narrow.
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Accordingly, if we were to look to the in-
tentions of the framers, Congress could con-
stitutionally conclude and legislate exten-
sive curtailment, or even abolition, of in-
ferior federal court jurisdiction. Of course,
from a practical standpoint, a decision not
to make Inferior federal courts in 1789 would
have been quite different from a decision to
abolish them in 1981, after we have had fed-
eral courts for nearly two centuries, and
after more than a century during which they
have become a major part of the natlon's
judicial machinery. These practical con-
slderations have led one commentator to
conclude that: *Abolition of the lower fed-
eral courts is no longer constitutionally
permissible . . . the jurisdiction of these
courts is not a matter solely within the dis-
cretion of Congress.” Elsenberg, Congre slonal
Authority to Restrict Lower Federal Court
Jurisdiction, 83 Yale L.J. 498 (1974).

While I think all would agree that today
the abolition of the lower federal courts, or
deep inroads Into thelr jurisdiction, would
be extremely unwise, and indeed destruc-
tively revolutionary, of course these bills ef-
fect, quantitatively, a very limited with-
drawal. My opposition to them, and my con-
clusion that they are unconstitutional, does
not rest upon the proposition that there are
quantitative constitutional limits on Con-
gressional power over inferior federal court
Jurisdiction. That power is, as stated by the
Supreme Court, “plenary,” like, for example,
Congressional power to regulate Interstate
commerce,

2. CONGRESS AND THE SUPREME COURT

Unlike the lower federal courts, whose
existence is dependent on Congressional cre-
ation, the Supreme Court is the creature of
the Ccnstitution Itself. The Constitution
{Article IIT, Sectlon 2, second paragraph)
also specifies the Supreme Court’'s original
jurisdiction, which Congress is powerless to
alter, and endows the Court with appellate
Jurisdiction “both as to Law and Fact, with
such exceptions, and under such Regulations
as the Congress shall make.”

Because of the striking, and plainly inten-
tional, differences in wording between the
provisions dealing with the lower federal
courts and those dealing with the Supreme
Court, I do not think that Congressional
power cver the Supreme Court's appellate
jurisdistion can properly be described as
“plenary” In the sense that the power over
lower federal court jurisdiction ls “plenary.”
The power to “regulate” assumes that there
is a corpus of appellate jurisdiction to be
requlaterd: the power to make exceptions as-
sumes that there is such a corpus from
which there can be subtraction.

Furthermore, there is a structural inter-
locking between Sections 1 and 2 of Ar-
ticle III. If Congress should choose under
Section 1 to create no lower federal courts,
all federal issues, constitutional and statu-
tory, would be resolved in the state courts;
& fallure to provide for review of their de-
cisions in the Supreme Court would leave
that Court with nothing but very limited
original jurisdiction and confront the nation
with the probability of disparate federal law
among the several states. And In fact the
First Judiclary Act (1789) gave the lower
federal courts no general jurisdiction over
federal questions and therefore provided for
Supreme Court review of state court de-
clsions on federal questions.

In short, while the framers of the Consti-
tution contemplated the possibility that
there would be no lower federal courts what-
ever, I do not think it conceivable that they
contemplated the possibility of no Supreme
Court appellate jurisdiction whatever. Were
Congress to enact a law totally abolishing
the Supreme Court's appellate furisdiction,
I belleve it would be unconstitutional.

The difficulty, of course, is that the Con-
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stitution does not specify any standard lim-
iting the so-called "exceptions and regula-
tions” clause. The problem is not unique to
that clause. Since the First Judiclary Act,
Congress has specified the dates of Supreme
Court terms, then fixed at two per year, in
February and August.

Mr. MATHIAS. Mr. President, will the
Senator y.eid for a question?

Mr. WEICKER. Yes, I certainly do
yield to the distinguished Senator from
Maryland.

Mr. MATHIAS. The Senator has re-
ferred to legislation which would deprive
the courts of jurisdiction in specific
areas of cases. I am wondering whether
the Senator will agree that this kind of
legislation, as he and I have already dis-
cussed, bears some relationship to the
matter pending before the Senate?

Mr. WEICKER. Yes, it certainly does.

Mr. MATHIAS. Does the Senator
agree the proponents of these bills ap-
pear to believe that if the Supreme
Court and the lower Federal courts are
deprived of jurisdiction that State
courts could decide such cases without
fear of Supreme Court review and thus
ignore the precedents that are set by the
Supreme Court of the United States, the
highest constitutional authority?

Mr. WEICKER. Senator, absolutely,
absolutely. But, Senator, it should come
as no surprise, this total disrespect of
the authors of the amendment before
this body to the judicial system and to
the courts of this country.

Mr. MATHIAS. Well, I am not draw-
ing any such conclusion. But I do have
some concern about either the depriva-
tion of jurisdiction which could prevent
the enforcement of the guarantee of
rights and liberties of the American peo-
ple or the deprivation of enforcement
powers on the part of the executive
branch which could have an equally
devastating effect.

I have a further question of the Sen-
ator from Connecticut. Does the Sena-
tor believe if State courts are given such
explicit jurisdiction and then proceed to
exercise it in a manner which is incon-
sistent with existing precedents that the
State would be acting in a manner which
would be totally inconsistent with the
supremacv clause of the Constitution?

Mr. WEICKER. The Senator from
Connecticut responds in the affirmative
to the Senator from Maryland.

Mr. MATHTAS. Let me just pursue
that with another question. Is there any
reason why these court jurisdiction re-
strictions could not be expanded into
the future to cover all constitutional
rights, freedom of speech, freedom of
religion, freedom from reasonable search
and seizure?

If we were to deprive the Federal courts
of jurisdiction in a who'e series of issues,
would it not be possible in fact to vitiate
the entire Bill of Rights as a practical
matter?

Mr. WEICKER. Senator, that is what
is being done right out here, and that is
what is being contemplated by the au-
thors of this amendment. It is not a oues-
tion that this is s~eculative. The Senator
is absolutely right.

Mr. HELMS. Mr. President, the Sena-
tor has gone too far.




June 18, 1981

Mr. WEICKER. Senator, you have gone
too far, and that is the reason why some-
body is saying “no” to you. The Senator
is stating his opinion of the legislation.

Mr. HELMS. No, you are stating your
opinion of me.

Mr. WEICKER. And, quite frankly, as
long as that legislation sits out there I
am going to characterize the legislation
in every way that I possibly can as being
unconstitutional, as being that which
deprives people of their rights under the
Bill of Rights. If the Senator does not
like the characterization of the legisla-
tion there is nothing I can do about that.

Mr. HELMS. Mr. President, he is not
characterizing the legislation. He was
characterizing a Senator, and there is a
difference.

Mr. WEICKER. Mr, President, will the
reporter please read the record so that
we have it before us as to how the Sen-
ator was characterized.

The PRESIDING OFFICER. The Offi-
cial Reporter will read the statement of
the Senator from Connecticut to which
the Senator from North Carolina has re-
ferred.

The Official Reporter of Debates (Mr.
Benjamin H. Firshein) read as follows:

Mr. WEICKER. Senator, that 1s what s being
done right out here, and that is what is being
contemplated by the authors of this amend-
ment. It is not a question that this Is spec-
ulative. The Senator is absolutely right.

Mr. WEICKER. That was in response
to the Senator from Maryland. That is
correct.

Mr. MATHIAS addressed the Chair.

The PRESIDING OFFICER. Will the
Senator suspend, please?

Is the Senator from North Carolina
calling the Senator from Connecticut to
order at this time?

Mr. HELMS. Mr. President, in response
to your question, I simply think that the
Chair wants to keep the Senator from
Connecticut within bounds, within the
rules of this Senate.

The PRESIDING OFFICER. Is the
Senator calling the Senator from Con-
necticut to order? Otherwise, he has
nothing to say.

Mr. HELMS. I will not press the point,
because it is not worth the time. But I
want to say that I have been attacked
personally time and time again by my
friend from Connecticut and I think that
he ought to stop that. His disagreement
with the amendment is fine, but his at-
tacks on other Senators are not fine.

Mr. WEICKER. I would address my-
self to the Chair by saying that I have
nothing but the greatest affection for the
Senator from North Carolina. Quite
frankly, he and I have been through too
many battles, so I want the record to be
clear as to how I look upon him as a
person.

Mr. HELMS. I thank the Senator.

Mr. WEICKER. There is just no ques-
tion about that.

On the ot_her hand, I express my rather
strong feeling as to the legislation that
{w has on the floor, but not to the Sena-

or.

Mr. HELMS. If the Senator will yield

and not lose his right to the floor, the
problem with the Senator is he knows too
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many things that are not so. If I ever
get a chance, I am going to refute the
arguments that he has made and I am
going to do it in detail. I am going to
quote constitutional sources and scholars
that will absolutely rebut 98 percent of
what the Senator said. I say further
that he has no more devotion to the Con-
stitution than the authors of this amend-
ment that he objects to. I hope we can
keep it on a high level.

The Senator can disagree all he wishes,
but do not attack STrom THURMOND and
Jim McCLure and JoHN EAST and JESSE
HeLms, because you do not love this coun-
try any more than I do.

Mr. WEICKER. Senator, I did not even
realize that Senator EasT and Senator
McCrLure and others were involved in
this effort.

Mr. HELMS. There are a lot of things
you do not realize, Senator, but we will
get to that later.

The PRESIDING OFFICER. If the
Senators will suspend, the Chair would
like to rule and read rule XIX, para-
graph 2, which is appl'cable if the Sena-
?or from North Carolina cares to invoke
t.

No Senator in debate shall, directly or in-
directly, by any form of words impute to
another Senator or to other Senators any
conduct or motive unworthy of becoming @
Senator.

Does the Senator from North Carolina
desire to use that rule?

Mr. HELMS. No, I do not.

The PRESIDING OFFICER. All right,
I recognize the Senator from Connecti-
cut. He may continue.

Mr. WEICKER. I thank the Chair.
Again, I just have to repeat my personal
affection and respect for my good friend
from North Carol'na.

Mr. HELMS. Which is reciprocated.

Mr. WEICKER. And I have to repeat
what I consider the legislation on the
floor to be. It is that fish in the sun, Sen-
ator, and that has nothing to do with
you.

Mr. HELMS. Leave it to the legislation.

Mr. WEICKER. That is what I am
talking about.

Mr. HELMS. You have not been talk-
ing about the legislation. You have been
talking about the sponsors of the amend-
ment.

The PRESIDING OFFICER. The
Chair will remind the Senator from Con-
necticut that he can lose the floor if he
yields to a Senator for other than a ques-
tion and he has not yielded for a ques-
tion but he is getting a statement.

Mr. WEICKER. Well, the Chair is ab-
solutely correct. I do not want to lose
the floor, I just want to express my af-
fection for the Senator from North Caro-
line, that is all.

In any event, in response to my good
friend from Maryland—my good friend,
the Senator from Maryland is the one
who got me into all of this trouble—I
am glad to go ahead and say to him that
I think there are serious constitutional
defects to what it is that is being pro-
posed here. Indeed, these defects could
strip each one of us of our rights under
the Constitution.

The answer is, yes, in any given set of
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circumstances we could lose our rights
as to freedom of speech, freedom of reli-
gion, privacy, or what have you, and
there would be no recourse for us in the
sense that either the courts were
stripped of their jurisdiction or the Jus-
tice Department of its abilities to pursue
the action against the act complained of.

Mr. HATFIELD. Will the Senator from
Connecticut yield for a question?

Mr. WEICKER. I am delighted to
yield to the Senator from Oregon for a
question and respond as best as I am able
to.

Mr. HATFIELD. I want to ask the
Senator from Connecticut a question re-
lating to perhaps other civil rights issues
that might be affected by the precedent
that this particular amendment, if
adopted, might set.

I ask the question as a nonlawyer, but
my question is raised because I am con-
cerned about whether or not the Sena-
tor feels that this would limit the Su-
preme Court’s authority to hear cases
or the Justice Department’s ability to
fulfill its constitutional obligations. How
does the Senator feel that these issues
would be affected and what would be the
impact upon not only civil rights but on
other issues that might face the Justice
Department in the future?

T ask this question in perhaps a series
of questions—I would like to get it all
out—or I can ask them one at a time,
whichever the case may be.

But does the Senator see this as dif-
ferent from, say, a congressional action
that would cause a reduction of appro-
priations to carry out an action or as
contrasted to a Supreme Court ruling in
which an agency is carrying out an
action, or as contrasted to a legislative
amendment that would change the re-
sponsibility of an agency?

Well, that really raises a series of ques-
tions, but I raise this because I recall at
the time that we Wwere offering the
McGovern-Hatfield amendment to cut off
funds for the Vietnam war, that question
was raised in the debate of whether or
not we were encumbering the President
from carrying out a constitutional duty.
If the Senator recalls—this question is
in this context—the President's duty or
his warmaking powers were later rede-
fined because of confusion in that case.

Does the Senator from Connecticut
th'nk that there is any similar confusion
here or is it a pretty clear case of an
encumbrance that would be placed upon
the Justice Department from actually
carrying out an action mandated by the
Supreme Court and differentiating that
from, say, a redefining of a responsibility
vis-a-vis an appropriation action or an
amendment to it?

Mr., WEICKER.

In response to the
question of the Senator from Oregon, t_he
fact is the passage of this type of legis-

lation removes—removes the judicial
branch of Government from the consti-
tutional process. This type of legislation
binds, inhibits the executive branch of
Government from its full participation in
the constitutional process.

Mr. HATFIELD. If the Senator will
yield for a question, is the Senator say-
ing it, in effect, impacts upon two of the
three branches of Government?
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Mr. WEICKER. Absolutely correct. It
inhibits one—how can a court hear some-
thing that cannot be brought before it?
That is why they can be removed. If, in-
deed, the Justice Department cannot seek
the remedy, then a court cannot make an
adjudication of something that is not
before them.

I have never seen, as long as I have
been in the House of Representatives, 2
years, and the U.S. Senate, 11 years,
anything so unconstitutional as this
amendment, except when it was previ-
ously raised by the Senator from North
Carolina last year. It is unconstitutional.
And if that falls harshly upon anyone'’s
ears here, the fact is that that is the case.

Mr. HATFIELD. If the Senator will
yileld for a further question on that
point, are there any other areas or sub-
ject fields that the courts today are re-
stricted from hearing or are in a similar
category that this amendment would
place this subject?

Mr. WEICKER. Well, the method used,
the legislative method used, in other
words, of trying to achieve a judicial or
policy end by reducing the appropriations
process obviously has been used in other
instances.

Mr. HATFIELD. If the Senator will
yield for a further question, are there
any subject categories that are specifi-
cally excluded from the Court'’s review as
I understand this would do?

Mr. WEICKER. No. The Senator is
correct. My answer would be no. I know
of none. I know of none.

Mr. HATFIELD. If the Senator would
yield for a further question, as I under-
stand it, the Senator from Connecticut is
saying that this would be the first time
for a precedent-setting action that would
specifically exclude an area of subject in
the law from the Supreme Court’s con-
sideration or jurisdiction?

Mr. WEICKER. If you pass this
amendment—I am not talking about the
Weicker amendment, I am talking about
the restrictive one—then the fox is in the
chickenhouse. This is the first time, this
is the first time. But the principle will
have been established. And once the
principle is established—I wonder if I
might ask the Chair for order. I cannot
respond to the Senator while another
Senator is talking to him.

The PRESIDING OFFICER. The Sen-
ate will be in order.

Mr. WEICKER. Once the principle is
established on a matter of those cases
that relate, as this does, to discrimina-
tion by race or school desegregation
cases, once it is established by virture of
this principle, then you can apply any
other fact situation and the principle
remains,

So, indeed, you could put more funds
into retarded cases, elderly cases, and so
on. You can go right down the list, once
the principle is established.

_Mr. HATFIELD. If the Senator will
yield for a further question, let us as-
sume as the scenario for my question
that this amendment is adopted and be-
comes part of the law. Would this action
be subject to review by the Supreme
Court, such legislative action, and would
it be in a position to strike it down as
unconstitutional?
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Mr. WEICKER. The answer to the
Senator from Oregon is in the affirma-
tive.

This raises an interesting question.
First of all, there is no doubt in my mind
it is going to be struck down as being un-
constitutional. There is no doubt. And
then we can all sit down here and say,
“Oh, oh, we made a mistake.”

There is only one thing wrong and the
Senator knows what that is: It is prob-
ably going to be several years before that
determination is going to be made and
the lives of how many children would
have been cut to ribbons in the mean-
time? Believe me, when you take that
education away for whatever it is, 5, 6,
7, or 8§ years, you set the course for years
to come. So this tinkering around with
the Constitution of the United States by
whomever it is who proposes this type of
legislation is not without consequence.

So we can all run around and say, “We
won our election.” We won our election
at a cost of how many children?

Point No. 2: Who is to say to the Sen-
ator who sits as chairman of the Appro-
priations Committee thiat if the Supreme
Court says this is unconstitutional, that
at whatever time they say that we will
then have a rider on the appropriations
bill? I am the chairman of the Subcom-
mittee on State, Justice, Commerce, and
the PFederal Judiciary. We will have a
rider on the appropriations bill cutting
off the funding of the Supreme Court
that said this was unconstitutional.

There is the problem on both of its
counts, both as to how it affects those
who will have no action on their behalf
for years and also once we establish this
principle to go after the Court itself by
cutting off its money.

Mr. HATFIELD. The Senators re-
sponded obviously to the generic subject
that this raises. But what would be the
ramifications of saying to any other
agency of Government, besides the Jus-
tice Department, if this matter became
law and the precedent was set? Would it
have such ramifications in other agencies
besides Justice as far as carrying out
programs and policies?

Mr. WEICKER. Yes, it would. Obvi-
ously, with every one of your Federal
agencies that has any sort of a quasi-
judicial function, if you do not like what
they are doing, you just move in on them.
But I do not think we will have any trou-
ble on that. If we have no trouble moving
against the judicial system of this coun-
try, I can assure you there will be no
problem in moving against that which is
quasi-judicial. The answer is that the
various agencies, whether FPTC or any
other, which have to make quasi-judicial
derisions, can have us interjected into
the system if we do not like what they
are doing, by going ahead and withhold-
ing funding and saying that there are
certain things they can or cannot do.

Mr. HATFIELD. Let me put the ques-
tion this way: Let us assume for a mo-
ment that the objective or the policy that
this amendment would create or change
is a desirable one. Are there other rem-
edies. are there other methods that the
Senator would suggest we could approach
that matter with, in order to achieve the
same objective?
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Mr. WEICKER. This is on the amend-
ment of the Senator from North
Carolina?

Mr. HATFIELD. Yes.

Mr. WEICKER. The answer is it is
very easy to achieve, without damage to
the constitutional process, what it is that
the Senator from North Carolina is try-
ing to do. Indeed, as I read the great
Republican platform and I hear the ad-
monition from the President and his
Attorney General, I have no doubt what
he seeks to do in this particular piece of
legislation is going to happen anyway. It
is right out there. There is a big differ-
ence between people saying these things
and turning the constitutional process
upside down to achieve these things.

Let us say in answer to the question
that we could defeat the amendment of
the Senator from North Carolina, and we
are not going to, and the practical effect
would be exactly the same as what it is
he is trying to achieve. The difficulty
comes not with his amendment but with
openly rejecting the amendment of the
Senator from Connecticut which says the
Justice Department shall enforce the
Constitution of the United States and
the Court shall enforce the Constitution
of the United States.

We have people running around here
who do not like the courts. They do not
like what the courts have done.

Well, that is a little bit different.

My answer to the Senator is that, yes,
there are many ways by virtue of what
has already been stated as administra-
tion policy, by virtue of an affirmative
act, I might add. which was nassed by
constitutional amendment, article V of
the Constitution of the United States.
You can go ahead and do it through a
bill, run it through the authorizing and
appropriation process, signed by the
President and approved by the Presi-
dent. Every way.

This is unconstitutional, totally out of
the stream of the legislative process, and,
indeed, telling the President of the
United States what the policy is to be.

I repeat for my more conservative col-
leagues who believe and quote the Consti-
fution of the United States. I wonder
how thrilled the President is that from
now on the Congress is going to be able
to tell his branch of Government what to
do.

This is where the President ought to
be, on the floor right now defending that
aspect of the proposition.

Sure, approve the Helms amendment,
that is no problem, but there is the con-
gressional incursion into the constitu-
tional authority of the President.

Mr. HATFIELD. If the Senator will
yield for a further question, the Supreme
Court is a coequal branch with the other
two branches of Government, and if
there is something the Supreme Court
has ruled upon which they disagree with,
which they feel is in error, the Senator
from Connecticut, I understand, is say-
ing that we have other remedies to cor-
rect that disagreement other than this
particular procedure we are forming now,
such as by taking that issue head on, by
other legislation or a constitutional
amendment. We can change the impact
or the effect of that ruling in a more or-
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derly, constitutional procedure than
what is being selected here. Do I under-
stand that correctly?

Mr. WEICKER. The Senator from
Oregon is correct. For example, we could
propose an amendment as a substitute
for the Helms amendment because we do
not like busing; we do not like what the
courts are doing to achieve equality of
educational opportunities. We can pass
an amendment right here saying that
Congress will appropriate $50 billion, in
lieu of the Helms amendment, in lieu of
busing, that the Congress will appropri-
ate $50 billion and go ahead and raise
the necessary taxes to pay for it in order
to achieve equality of educational oppor-
tunities.

There is a way to do it. I do not think,
quite frankly, it would have many sup-
porters.

I just do not see how you can have
your prejudices and your wallets intact.
I really do not. That is where the strain
is coming here. Someone is trying to find
an answer to this problem without any
pain whatsoever, either in terms of life-
style or in terms of dollars. But I want to
repeat, because this is terribly important
in this debate: This is not a busing de-
bate. I imagine there are a lot of people
who have spoken here on my behalf, on
the constitutional issue, who do not like
busing.

That is what everybody is to be tarred
with, to be tarred with the busing ques-
tion so that they will quiver and go ahead
and respond politically.

“I do not want my constituents to
know that I am for busing. That would
be terrible.” They run as fast as they

can.

The fact is that the debate here has
to do with the Constitution. The debate
has to do with civil rights, everybody’s
civil rights, with the constitutional proc-
ess, the role that we play, and the execu-
tive and the judiciary. These are the
arguments here on the floor. I only wish
somehow I could unshackle my col-
leagues from the fear that is engendered
with the buzzwords that come forth in
this issue. I feel that if they had no
political fear they would do the right
thing, constitutionally.

Mr. HATFIELD. Will the Senator
vield for a further question?

Mr. WEICKER. I certainly will.

Mr. HATFIELD. Do I understand the
Senator to say that whether he is for or
against busing as a public policy, as ex-
pressed by the Court, he rejects that as
the issue and says the issue is more how
we go about the process of changing the
impact of that Supreme Court ruling,
and, therefore, that the busing issue still
should be resolved by other methods as
a public policy, maintaining the in-
tegrity of the Court’s role in ruling on
such legislation and the judiciary depart-
ment’s resronsihilitv, Js that correct?

Mr. WEICKER. That is absolutely cor-
rect. I think my colleagues know me well
enough to think sometimes they might
object to style.

Let us say that I was 100 percent
against busing. I would take the exact
same position on this floor as I am taking
right now, the exact same position.
Again, I have no repeat, when I first
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came to the U.S. Senate, we were chang-
ing rule XXII. That is when we were
dropping it from 66 to 60. I voted against
that change as a New England Senator.
I did not want to choke off the voice of
the then minority.

Regardless of what I am supposed to
be—liberal, or whatever it is, or coming
frosa New England—no New England
Senators favor cloture. That was neither
here nor there. There was an important
principle, so far as I was concerned. At
that time, it favored my Southern col-
leagues.

The important principle was that here,
if nowhere else in the United States, a
person could be heard, no matter whether
it was only one person or two persons. I
voted against that change, and I say the
same thing here—that on this issue,
where I am 100 percent against busing,
I would still vote against the Helms
amendment and I would vote for the
Weicker amendment.

To me, it is a constitutional matter.
At least, I try to feel these things—at
least in my own mind—in a pragmatic
way.

To achieve this end and leave the Con-
stitution behind in shambles, to leave
the concept of separation of powers in
shambles, to leave Marbury against Mad-
ison—Chief Justice Marshall's decision—
in shambles, what is it we have done in
achieving some sort of political philos-
ophy?

Mr. HATFIELD. Mr. President, will the
Senator yield for a further question?

Mr. WEICKER. I yield.

Mr. HATFIELD. Will the Senator
agree that one can have a dual goal, that
one can seek dual goals without aban-
doning one for the other, that one could
have in this case the goal of changing
the busing policy of this Nation but at
the same time maintain the goal of the
constitutional guestion of separation of
powers, much as in the case when the
first Republican President, Mr. Lincoln,
was seeking the goal of emancipation of
the slaves but at the same time the goal
of preserving the Union—and he was not
going to sacrifice one for the other—
could you maintain the duality of goals?

For example, if I were opposed, say, to
busing policy, which I am not, I still
could be opposed to busing and maintain
that goal as well as the goal of preserving
the separation of powers, as I understand
the interpretation by the Senator from
Connecticut.

Mr. WEICKER. Certainly.

Mr. HATFIELD. It is not either/or?

Mr. WEICKER. It is not.

The Senator raises the very interest-
ing point that this issue is raised by
members of the party of Abraham Lin-
coln. If ever there were a contradiction,
I would say that is it.

I should like to read to the Senator,
in response to his question, the quota-
tion that I believe is on target as to the
issue he raises. This is quoting Chief
Justice Marshall in Marbury against
Madison:

The very essence of clvil liberty certainly
consists in the rlght of every individual to
claim the protection of the laws, whenever
he received an injury. One of the first duties
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of government is to afford that protec-
tlon. . ..

The government of the United States has
been emphatically termed a government of
laws, and not of men. It will certainly cease
to deserve this high appellation, if the laws
furnish no remedy for a violation of a vested
legal right.

Mr. HATFIELD. Mr. President, will
the Senator yield for a question?

Mr. WEICKER. I yield to my distin-
guished colleague for the purpose of a
question.

Mr. HATFIELD. I often have found
myself in a situation—I wonder whether
the Senator finds himself here today in
a similar situation—in which the goal
or objective is a sound or legitimate one,
and one pursues that objective with dili-
gence and with tenacity, but one also has
a responsibility to communicate that
goal and objective clearly not only to
the colleagues but also, more especially,
to the public. But as well as pursuing
that goal, what responsibility do we
have to attend to the methodology—I am
not suggesting that one is engaged here
today, or any colleague—with saying the
ends justify the means?

Does the Senator from Connecticut
not agree that due care has to be given
to the methodology one uses to achieve
a goal or seek a goal and that one can-
not really separate the one from the
other—that is, the goals from the
methodology?

Mr. WEICKER. Let me give a per-
sonal example out here on the floor
which illustrates the earlier point made
by the Senator from Oregon, and I will
carry it into the question he just asked.

It has to do with the abortion debate.
The Senator will correct me if I am
wrong. His legislative position consist-
ently has been along with that of the
Senator from North Carolina on the
issue.

Mr. HATFIELD. That is correct.

Mr. WEICKER. The Senator from
Oregon is the chairman of the Appro-
priations Committee. He felt very
strongly, having lived through 2 or 3
years of it, that the time had come to
put an end to this business of legislation
on an appropriations bill; that it had to-
tally bogged down the whole process,
and it has. So he differentiated between
his position legislatively as a Senator
from Oregon and his position as chair-
man of the Appropriations Committee as
to the procedures on the last vote we
had, and he voted against the Helms
language. even though cubstantivelv he
believed in it, feeling that there was a
proper way to bring that to a vote out
here and that he would be voting for it.

The Senator from Oreeon illustrates
his own point as to a proper way and a
wrong way to do things and how some-
times we are divided as to the matter of
procedure and as to the matter of law,
as to the matter of substance in our
opinions.

I also say to the Senator—and it may
be a comment on the temper of the times,
with respect to those of you in the lead-
ership, for the reason I have stated, as a
matter of procedure. of voting against
the Senator from North Carolina—that
I also recall the threat that:
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People will be watching, and there will be
no excuse as to whether or not you think you
are voting on a matter of procedure. They
will be watching.

That is the temper of these times.

I want to make the record clear, here
and now. I know exactly how the Sena-
tor voted and why he voted—to try, as
the new chairman of that committee, to
bring sense, to bring order to our new
procedures on the Senate floor and not
have them the shambles they have been
in the past several years, as both of us
know, as members of the Appropriations
Committee.

It took a great act of courage on the
part of the Senator from Oregon to
temporarily set aside his convictions on
the substance, to achieve the proper con-
stitutional procedures.

The only thing I am sorry for was to
hear anyone stand on this floor and say,
“They will be watching; they will be
watching; they will be watching.”

Well, I hope they are watching now. I
cannot make it any clearer than I have
made it in the past 5 hours.

In any event, there are proper ways
through our process to achieve particu-
lar legislative ends.

I would have no difficulty at all if the
antibusing amendment were proposed as
a constitutional amendment. Does the
Senator know why it is not proposed as a
constitutional amendment? It is very
clear. It is tough, very tough. I refer to
article V:

Whenever two-thirds—

Now we are not talking about a ma-
jority.

The Congress, whenever two-thirds of both
Houses shall deem 1t necessary, shall propose
Amendments to this Constitution, or, on the
Application of the Legislatures of two-thirds
of the several States, shall call a Convention
for proposing Amendments, which, in either
Case, shall be valid to all Intents and Pur-
poses, as part of this Constitution, when
ratified by the Leglslatures of three-fourths
of the several States, * * *,

That is a tough road. That is not a
simple majority on a rider on an au-
thorization bill. That is tough.

Now let us take another way to go.
The constitutional way is too tough, and
it is a bad idea to sit in the sunlight too
long. It taints even those who propose
it. So let us take the other road. Let us
take the road that you have a piece of
legislation and I have a piece of legisla-
tion. Regardless of what it is, what do we
do? First, we have our staffs sit down
and draw a bill.

We bring the bill to the well, and it is
assigned to a committee. We have to wait
while that matter is referred to a com-
mittee and we get agreement to have a
hearing on the bill. A hearing is held. The
committee is going to meet on it.

Everything we do here has to be dupli-
cated in the other House, and finally
maybe it will come here or there, and
maybe we will get a conference, and may-
be it will go to the President and then
it will be subject to the courts.

That takes time. We cannot afford to
ha\fe time on this matter. We need it for
political purposes now, Senators.
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So the fastest way we can do that, to
obviate that process, is to put it as a
rider on an authorization bill.

The Senator knows as well as I know
the bad things that happen in the dead
of night, that happen in the dark alleys
and the corners.

rrankly, the light and the breadth and
the magnificence of the constitutional
process is just too much for this legisla-
tion, and that is why it is not being used.

Mr. HATFIELD. I thank the Senator
for his answers to the questions.

Mr. WEICKER. I thank my distin-
guished colleague from Oregon for his
questions and his commitment to these
and all other matters. I do not believe
there is anyone who treasures human life
more than he does, is more understand-
ing of the views of others, is firm in his
own belief, never trying to impose him-
self on others. To me, he stands as the
highest example of a man dedicated to
the Constitution and to life and the mag-
nificence of life and the potentials of
life in all its forms. He is a credit to
everything that is good.

Mr. HATFIELD. I thank the Senafor.

Mr. KENNEDY. Mr. President, will the
Senator yield for a question?

Mr. WEICKER. I yield to the distin-
gnished Senator from Massachusetts.

Mr. KENNEDY. Mr. President, I wish
to just address the question to the Sen-
ator from Connecticut. I indicate as a
preface to the question that I support
the amendment offered by Senator
WEICKER and oppose the amendment of-
fered by Senator Heums which would
restrict civil rights litigation by the Jus-
tice Department.

As the Senator from Connecticut has
forcefully pointed out to this Chamber
last fall, the issue transcends a Mem-
ber’s particular policy view on student
transportation. The question simply put
is whether we will handcuff the Depart-
ment of Justice and prevent it from try-
ing to enforce the Constitution. The con-
stitutional rights secured by the 14th
and 15th amendments will become hollow
promises. I believe that if Senator
WEICKER's amendment is not adopted,
when the ability of those who enforce our
constitutional rights to seek essential
remedies for constitutional violations is
denied, we have, in effect, denied the
right.

I know this is a point that the Sena-
tor from Connecticut has spoken about
during this debate and discussion. Our
sworn duty is to protect the Constitution.

S0 does the Senator agree with me
that we have an obligation not to deny
the constitutional rights by denying their
remedies for violation? I think that the
answer will be affirmative, but I am in-
terested if the Senator could perhaps
just for my own edification and again
for the record speak to that briefly.

Mr. WEICKER. I thank the distin-
guished Senator from Massachusetts. He
is absolutely correct in his view of the
situation.

What good does it do to establish the
illegality if after it has been established
and after it has been adjudicated you
say good day and goodby. I mean, that
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is what we are talking about. There can
be no remedy. If there can be no remedy
asked for, first, the court cannot hear
what is not being asked for. That takes
the courts out of the picture and then
insofar as the remedy or lack thereof,
what happens to the poor plaintiff? It
renders meaningless whatever law is on
the books whether it be congressionally
passed or whether it be the Constitution
without a remedy.

Mr. KENNEDY. So this is basically the
constitutional issue which I know has
been the thrust of the Senator’s argu-
ment during this period of time and it is
basically not a new question but it is one
which it seems to me that we end up with
debating with reasonable frequency over
the period of years and that is if we deny
the remedy essentially we are denying
the right.

Mr. WEICKER. That is correct.

Mr. KENNEDY. And what the Sena-
tor is pointing out at this time is that
effectively we are denying at least one
possible remedy to the plaintiffs and by
doing that we are affecting what has
been established by various court deci-
sions as being one possible remedy in
order to achieve the constitutional right.

I inquire further whether it is not cor-
rect that the courts have made clear that
the U.S. Government may not provide
Federal funds to aid school systems or
agencies which are unconstitutionally
segregated. As I remember the debates
over a period of some 19 years there has
been a very clear statement of policy and
quite appropriately so that we should not
be voting taxpavers' moneys to perpetu-
ate discrimination in our society. That
has been a tenet which has had broad
bipartisan support and one which I think
the American people would feel strongly
about.

Am I correct in my understanding of
the Senator’s argument that that is the
state of the law?

That certainly has been an issue which
has been debated over the period of years
that we have debated the various civil
rights legislation, whether it has been in
housing or in transportation or whether
it has been in other areas, school segre-
gation cases, that we do not want to see
the situation where the Federal taxpay-
ers’ or American taxpayers’ moneys are
going to be used to develop or continue
the situation where there is basic dis-
crimination. I believe that has noft only
been the findings of the legislative
branch but I think there have been im-
portant court decisions on the issue.

Mr. WEICKER. The Senator’s question
is properly made and emphasized and he
is absolutely correct. I yield further for
purposes of a question from the Senator
from Massachusetts.

Mr. KENNEDY. Is it not true, further,
that the courts have indicated that the
Federal funds may continue to be pro-
vided to State or local agencies which are
segregated provided that the Federal
Government is in the process of seeking
an effective program to end segregation?
And I think the importance of this ques-
tion is underlined by stressing the effec-
tive aspects to end such segregation. If
we find the situation where the school
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districts are in the process of attempting
to move to eliminate segregation, as I
understand, the holdings have been that
there still can be some continuation of
the funding.

In many instances it is a very consider-
able period of time to eliminate the pat-
terns of discrimination which have been
built up over the years, and there have
been supportive pieces of legislation to
actually help and assist those communi-
ties that have shown a desire to do so
that are under Federal court order.

Those funds are actually being reduced
and cut back, I think unwisely. If a local
community is attempting to try and re-
spond to the problems of segregation in
a thoughtful and meaningful and in a
constitutional way, to deny them the help
and assistance to do so is I think ex-
tremely both shortsighted and cruel and
puts a very special burden on lotal com~
munity taxpayers which they do not de-
serve,

But my question is, Is it not the state
of the law at the present time that if
the community itself is moving toward
trying to remedy the problems of dis-
crimination in a particular jurisdiction,
it has been upheld that there can be a
continuation of funding for those par-
ticular school districts as long as there
is an effective program? And I think
what is at point here is if we denv the
remedy to a particular district, we make
it even all the more difficult for a local
community to bring itself into con-
formity with the Constitution. I under-
stand that then it is a self-defeating
situation where the school district then
would be denied the resources at the
Federal level even if the local school dis-
trict is attempting to comply with the
constitutional mandates.

Mr. WEICKER. The Senator is abso-
lutely correct, and he raises in the ques-
tion the fact that everyone likes to ig-
nore where they paint with a broad
brush the evils of busing, et cetera,
which is that no court can order any
more of a remedy in the situation than
the illegality demands. It is not a ques-
tion of just throwing busing orders out
willy-nilly. The law, the same Supreme
Court that passed Brown against Board
of Education and Charlotte against
Mecklenburg, et cetera, said the remedy
has to be specifically tailored to the il-
legality.

The answer is whether in terms of per-
mitting the school district to receive
Federal funds if indeed they are doing
their best or in terms of how the remedy
is tailored. The fact is that whatever it
has done under the law is also done with
commonsense.

What you cannot have is the leader-
ship of the United States of America
saying that we are clearing out. It is
every man for himself. If you have the
dough, sure, you can go ahead and bring
the case. But the Justice Department is
what represents all of us as a nation and
as a society. They are no longer in the
ball game. Is that not great? Is that not
just great? We are clearing out, every
man for himself.

Let me tell you I fear as much for
what would happen in my State of Con-
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necticut as I do anywhere else in the
country so I am not sitting here point-
ing a finger. The answer is I want the
Justice Department there to go ahead
and stand up for every American's civil
rights and that may not necessarily be
a racial matter, and yet as a matter of
principle if you remove them here you
can get them out anywhere else.

Mr. KENNEDY. I think the Senator
has made an important point which is
not only an opinion but is also the cur-
rent status of the law.

I was wondering whether the Senator
was familiar with the recent announce-
ments of the Attorney General, William
French Smith, in a recent public speech
that he concluded student transporta-
tion was not an appropriate remedy in
most segregation cases and that the De-
partment of Justice under his steward-
ship will sharply curtail the use of such
proposals.

In light of the Attorney General's po-
sition, does it not seem to the Senator
from Connecticut an unwise and an un-
necessary step even to those Senators
who oppose the use of student transpor-
tation to pass a statute of doubtful con-
stitutionality where the Department it-
self has indicated that it will rarely call
for such transportation?

Mr. WEICKER. The Eenator is abso-
lutely correct. The administration has
already made the views clear. I have no
doubt there has been any lessening of
fervor in support of civil rights cases.
That is their business. They quite frank-
ly can do this without the legislative
branch of Government making a mas-
sive incursion on the rights of the ex-
ecutive branch. That, as the Senator will
recall, was the basis of President Car-
ter's threatened veto and he said, “I
want to pass this office on,” and this was
after, I might add, he was defeated. He
said “I want to pass this office on with
the same powers as the office that I
received.”

Now, what President Reagan will do
here if this gets into law is to have
something a little bit less of an execu-
tive branch than was given to him.

Mr. KENNEDY. I have listened over
the period of the last couple of days to
the Senator’s arguments, and they have
been based upon, as I understand it,
both the constitutional issues and the
particular court holdings.

I just want to say that I feel the Sen-
ator has performed an important service
to the Senate and, most importantly, to
the preservation of the constitutional
rights of the citizens of this country. I
appreciate the response of the Senator.

Mr. WEICKER. I appreciate the dis-
tinguished Senator from Massachusetts’
questions. I know as this session of the
Senate progresses there will be the Sen-
ator’'s times on the floor protecting the
constitutional rights in many other
forms, and believe me this is going to be
one dandy session for those of us who
stand there on the side of the Constitu-
tion. There are going to be more runs
against it than we would like to see,

Mr. KENNEDY. I thank the Senator.

Mr. WEICKER. Now, Mr. President,
I think we had better get back to the
matter at hand, that being the state-
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ment of Telford Taylor in testimony be-
fore the House of Representatives:

During the constitutional crisis during
President Jefferson's first year in office, Con-
gress ellminated the August term. Doubts
were expressed about the constitutionality
of that change, but the issue was not liti-
gated. Suppose, however, that Congress
should provide for only one term every 10
years. Like a total abolition of appellate
jurisdiction, I belleve such a measure would
be unconstitutional, but, once again, how
are we to draw a line?

Learned commentators have suggested
such formulations as that Congress must
not exercise its powers under Article III in
such a way "as will destroy the essential role
of the Supreme Court in the constitutional
plan.” That is a commendable principle, but
fortunately, the Supreme Court has never
had occasion to articulate it or anything
Iike it, since Congress has, over the years,
acted with due restraint.

Well, I will tell you, Mr. Taylor—and
I guess his testimony was on June 3,
1981—we can forget the days when Con-
gress acted with due restraint. Congress
is in the process of going ape, hog wild,
any other term you want to go ahead
with and apply—hardly due restraint or
hardly with regard to the Constitution
of the United States:

Equally fortunately, we do not need to
wrestle with this particular dilemma in ap-
praising the constitutionality of the several
bills which are presently the focus of dis-
cussion. In quantitative terms, none of them
accomplishes a significant Impairment of
federal jurisdiction, in elther the Supreme
Court or the lower courts. It is indeed the
very particularity of these bills which ac-
counts for what I believe to be the consti-
tutional flaw that afflicts all of them, whether
they relate to the jurisdiction of the lower
federal courts, or the Supreme Court, or of
both.

3. CONSTITUTIONAL LIMITATIONS ON CONGRES-
SIONAL POWER OVER FEDERAL COURT JURISDIC-
TION

To say that Congressional power over fed-
eral court jurisdiction is “plenary” does not
mean that it is immune from the general
limitations on Congressional power found
elsewhere In the Constitution, including the
several amendments. Congress specifies the
jurisdiction by enacting statutes, and those
statutes are no more immune from consti-
tutional scrutiny than any others.

The Congressional power over interstate
commerce is so ample that, despite the enor-
mous proliferation of federal legislation, not
since 1936 has a federal regulation of com-
merce been held unconstitutional. Yet noth-
ing is better settled than that this power is
subject to constitutional limitations such as
the First Amendment and the due process
clause of the Fifth Amendment. Were Con-
gress to enact statutes forbidding interstate
carrlers to transport literature reflecting a
particular political persuasion, or goods
owned by members of a particular race or
adherents of a religion, these statutes would
undeniably be regulations of interstate com-
merce, but they would be constitutionally
invalid under the First or Fifth Amend-
ments.

The same principle applies to the exercise
of Congressional power under Article III.
A statute withdrawing from the federal
courts jurisdiction to issue injunctions at
the suit of individuals identified with par-
ticular political, racial, or religlous groups
would be manifestly unconstitutional under
those same amendments.

These conclusions, I believe, follow inevi-
tably from the language and structure of the
Constitution. See Louisville Joint Stock Land
Bank v. Radford, 295 U.S. 5565, 580 (1935):
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“The bankruptcy power, like the other great
substantive powers, Is subject to the Fifth
Amendment.” That there are few precedents
in the jurisdictional field is, therefore, hardly
surprising. But sufficient precedent is not
lacking, for the foregoing concluslons are
amply and explicitly supported by the deci-
slon and opinlon in United States v. Klein,
13 Wall. 128 (1872). In that case, the Court
of Claims had been given jurisdiction to de-
termine, subject to Supreme Court review,
claims to recover property taken by military
action during the War Between the States.
Some such clalmants had been adherents of
the Confederacy, but had subsequently taken
amnesty oaths pursuant to President Lin-
coln’s pardon proclamation. With the purpose
of barring such claimants from recovery,
Congress in 1870 passed a statute which pro-
vided that, if in any such case the claimant
relled upon a presidential pardon as proof
of eligibility, the Court of Claims or the Su-
preme Court (as the case might be) should
have no further jurisdiction, and should dis-
miss the clalm for want of jurisdiction.

In the Klein case, involving such a claim,
the Supreme Court held the 1870 statute un-
constitutional, saylng that it was not “an
exercise of the acknowledged power of Con-
Egress” over the Supreme Court’s appellate
Jurisdiction. Two reasons were given of which
one, directly relevant here, was that the stat-
ute Impaired the effect of a pardon, and thus
Infringed the President's constitutional
power under Article II, Section 2 to “grant
Reprieves and Pardons for Offenses agalnst
the United States.” The fact that the 1870
statute was phrased in jurisdictional terms
made no difference, since its effect was be-
yond the power of Congress and violated
Section 2 of Article II.

Accordingly, the requirement that statutes
enacted by Congress under its Article III
powers conform to general constitutional
limitations is clearly established, both under
the language and structure of the Constitu-
tion, und as a matter of decisional precedent.
The immediate question is whether the sev-

eral bills with which we are presently con-
cerned can survive constitutional scrutiny
under those principles. For the reasons given
hereinafter, I belleve that question must be
answered Iin the negative.

Mr. FORD. Mr. President, will the
Senator from Connecticut yield for a
question?

Mr. WEICKER. Well now, to my es-
teemed colleague from Kentucky I would
be delighted to yield, with the under-
standing that I do not lose my right to
the floor and upon the condition that
resumption of my speech continues to
be considered my first speech on this
matter on this day. Under those cir-
cumstances I would be glad to go ahead
and do it. I ask unanimous consent that
I might yield to the Senator from Ken-
tucky under those circumstances.

The PRESIDING OFFICER. Is there
objection?

Mr. HELMS,. Mr. President, reserving
the right to object, just so the Senator
will lose his right to the floor only if he
takes his seat or leaves the Chamber.

The PRESIDING OFFICER. Or he
loses his right to the floor if he yielded
for other than a question.

Mr. HELMS. Excepting in this case he
has yielded for another purpose.

The PRESIDING OFFICER. He can
yvield for any purpose by unanimous
consent.

Mr. HELMS. Yes.

Mr. FORD. Mr. President, I ask unan-
imous consent that I might take 15 sec-
onds without the distinguished Senator
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from Connecticut losing his right to the
floor and all other rights he stated in his
original statement.

Mr. WEICKER. I say to my good
friend from Kentucky I think the Sena-
tor from North Carolina wants to make
sure the Senator from Connecticut can-
not necessarily leave the Chamber
briefly or sit down. I think we will sur-
vive that. As far as I am concerned, you
go right ahead as long as I do not lose
my right to the floor.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Mr. FORD. I thank my two distin-
guished colleagues for letting me do this.

(Mr. Forp’s statement is printed ear-
lier in the REcorp in connection with the
statement by Mr. WaARNER on the intro-
duction of his bill relating to commer-
cial ports.)

Mr. WEICKER:

Fourth, the purpose of H.R. 800 and com-
parable bills is constitutionally impermis-
sible.

The currently pending bills withdrawing
federal court Jjurisdiction wvary widely in
subject matter and in the breadth of the
withdrawal. Some withdraw jurisdiction only
from the lower federal courts, some with-
draw jurisdiction from the Supreme Court
as well. Some withdraw all cases relating in
any way to a particular constitutional right,
others withdraw the power to utilize injunc-
tions or declaratory judgments in such
cases.

All the bills, as far as I know, share In
common the feature that they single out
particular constitutional rights, and confine
their application to cases dealing with that
right. Thus, some of the bills deal with
rights guaranteed by the establishment
clause of the First Amendment relating to
school prayers, some with busing or other
remedies pertaining to school desegregation,
others with equal protection rights affected
by the male-only draft registration. and still
others with women's abortion choice rights
under the due process clause, as recognized
by the Supreme Court in Roe v. Wade.

A good example of the general tenor of
these bills is HR. 900, Section 2 of which
would withdraw from the lower federal
courts jurisdiction to issue injunctions or
declaratory judgments In any case invloving
a state statute which limits women’'s abor-
tion rights. Like the statute of 1870 involved
in the Klein case, Section 2 of H.R. 900 is a
limitation on federal court jurisdiction. But
Just as the purpose and eflect of the 1870
statute was substantive—l.e., to nullify the
effect of a presidential pardon on war prop-
erty clalms—so the purpose and effect of
Section 2 of H.R. 900 is substantive—l.e., to
make it more difficult than theretofore for
individuals to secure their constitutional
rights recognized In Roe v. Wade. In neither
case Is the purpose constitutionally permis-
sible.

Mr. SPECTER. Will the Senator from
Connecticut yield for a question?

Mr. WEICKER. I yield to the distin-
guished Senator from Pennsylvania for
a question without losing my right to the
floor.

Mr. SPECTER. Mr. President, I ask
the Senator from Connecticut, would
there not be any effect, in his judgment,
on the actions of busing as a remedy to
discourage potential settlements and
agreements among the parties in fash-
ioning a remedy?

I ask this question because the possi-
bility that a court might impose the
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remedy of busing has been viewed as a
serious threat or drastic remedy by those
who oppose it which, in some cases, has
been said to have been a reconciling fac-
tor in leading those in opposition to bus-
ing to engage in imaginative thinking to
structure a remedy which they would
propose and which might not be accept-
able fully to the plaintiffs’ position but
has provided middle ground for an ac-
commodation.

One of the concerns which has been
suggested by some, and even those who
oppose busing as being undesirable and
unworkable have expressed a concern
that it be eliminated as a possible remedy
which is a sword of Damocles, so to
speak, hanging over the heads of one of
the parties who would not want it. So it
removes that kind of a threat and might,
in effect, discourage the settlement prec-
ess which has worked heretofore to save
the time of the court and the parties
that lead to an amicable resolution of
the controversy, which obviously is the
best way possible to resolve litigation
disputes. I would like the Senator’s judg-
ment on that, please.

Mr. WEICKER. The Senator raises a
very good question. I might add we are
now on a new matter in the course of
this debate.

The answer is, yes, obviously it has
been an encouragement for parties get-
ting together to settle their disputes to
use moderate means to try to effect a
compromise with the law. I think this is
an aspect of the situation heretofore not
raised.

The Senator makes a very good point
in the course of this question. And clear-
ly the availability of this remedy has
probably played a very large role in
achieving successful mediation rather
than having the court impose its own
version of a remedy:

Now, of course, I am aware of the many
cases In which the Supreme Court has de-
clared and applled the rule that the consti-
tutionality of a statute must be determined
on its face, and without inquiry into motives
or purposes that underlie the enactment. See,
e.g., McCray v. United States, 195 U.S. 27, 56
(1904); Arizona v. California, 283 U.8S. 423,
455 (1931); United States v. Darby, 312 US.
100, 113-14 (1941); Flemming v. Nestor, 363
U.S. 603, 617 (1960); United States v. O'Brien,
391 U.S. 362, 382-86 (1968). For example, &
law prohibiting anyone other than a lawyer
from engaging in debt-adjusting will be up-
held if a rational and legitimate purpose can
be conceived, without going behind the face
of the statute to determine whether or not
the actual motive was to confer financial
benefits on lawyers—a motive by which leg-
islators, many of whom are lawyers, might be
governed. Ferguson v. Skrupa, 372 U.S. 726
(1963).

But there are well-recognized exceptions to
that principle. United States v. O'Brien,
supra at 383 note 30; Ely, Legisletive and Ad-
ministrative Motivation in Constitutional
Law, 79 Yale L.J. 1205 (1970). Perhaps the
most important one involves the equal pro-
tection clause of the Fourteenth Amendment.
For many years the Supreme Court has de-
clared the rule that the unequal impact of a
statute is not‘enough to establish a violation
of the equal protection clause; there must be
& governmental purpose to discriminate.
Snowden v. Hughes, 321 U.8. 1 (1944); Keyes
v. School District, 413 U.S, 189 (1973); Wash-
ington v. Davis, 426 €U.S. 220 (1976);
Arlington Heights v. Metropolitan Hous-
ing Corp., 429 U.S. 252 (1977): Mobile v.




June 18, 1981

Bolden, 446 U.S. 55 (1980). And it is equally
well settled that, in equal protection cases,
the courts are not limited to an examination
of the statute on its face. Loving v. Virginia,
388 US. 1 (1967); Green v. County School
Board, 398 U.S. 430 (1968); Columbus Board
of Education v. Penick, 443 U.S. 229 (1879).
Indeed, the inequality of impact may te so
great that a purpose to discriminate may be
inferred from that circumstance alone. Yick
Wo v. Hopkins, 118 U.B. 356 (1886); Wash-
ington v. Davis, supra at 253-54 (Justice
Stevens, concurring).

Finally, and perhaps most Important for
present purposes, the Court has held that a
statute which does not on its face articu-
late an unlawful purpose, may, because of its
language and the context in which it is en-
acted, disclose on its face an unlawful pur-
pose and an Inevitable unlawful effect. Gros-
jean v. American Press Co., 297 U.S. 233
(1936); Gomillion v. Lightfoot, 364 U.8. 339
(1860) .

The Gomillion case Involved an Alabama
statute enacted In 1957 which changed the
boundaries of the City of Tuskegee from a
square to what the Supreme Court described
as “a strangely irregular twenty-eight-sided
figure” (364 U.S. at 341). The complainants,
black citizens resident within the square
boundaries, sought in the federal courts a
declaratory judgment that the statute was
unconstitutional, alleging that its “essential
inevitable effect” would be “to remove from
the city all save only four or five of its 400
Negro voters while not removing a single
white voter or resldent.”

The reason I smile, as a former mem-
ber of a State legislature, Mr. Presi-
dent, is that I find this is not just a
matter of race. I have seen many of the
28-sided configurations in legislative re-
apportionment cases. I imagine we are
going to see more than a few by the time
the next sessions of these legislatures are
through reapportioning on the basis of
the latest census:

The lower federal courts dismissed the
action on the ground that they had no
power to review the Alabama legislature's
action. The Supreme Court unanimously re-
versed the judgment below, holding that,
upon the facts alleged, the statute violated
the Fifteenth Amendment, since unon those
facts . . . the conclusion would be irresist-
ible, tantamount for all practical purposes
to a mathematical demonstration, that the
legislation is solely concerned with segregat-
ing white and colored voters by fencing
Negro citizens out of town so as to deprive
them of their pre-existing municipal vote.”

I believe that the relevance of the Gomil-
lion case to the issue at hand here is obvious
The power of the Alabama legislature over
municlpal districting was recognized by the
Supreme Court as having “breadth and im-
portance” (364 U.S. at 342), just as Congres-
slonal power under Section 1 of Article IIT
should be so recognized. The Alabama stat-
ute did not explicitly disfavor black resi-
dents of Tuskegee, but the boundaries drawn
made clear its unconstitutional purpose and
effect. Section 2 of H.R. 900 does not explic-
itly avow an unconstitutional purpose, but
such a purpose is nonetheless manifest, from
both its text and its context.

To be sure, the constitutional rights in-
volved are not the same. The Gomillion case
involved the voting rights protected by the
Fifteenth Amendment or, as Justice Whit-
taker thought (356 U.S. at 349), the equal
protection clause of the Fourteenth Amend-
ment. That clause is not irrelevant to the
scrutiny of H.R. 900, but the constitutional
rights recognized in Roe v. Wade are, under
the Court’s opinion, based on the concept
of personal liberty embodied in the due
process clause. These rights the Court de-
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clared to be *fundamental,” and *“broad
enough to encompass a woman's decision
whether or not to terminate her pregnancy”
(410 U.S. at 153). Certainly they are con-
stitutionally entitled to as much protection
as those involved In the Gomillion and
Grosjean cases.

Piainly H.R. 900, including Sectlon 2, is
intended to prevent If possible, and at least
to obstruct, fulfillment of the rights recog-
nized in Roe v. Wade. Indeed, the sponsors
of these bills have been commendably frank
in acknowledging that purpose, and have
made no effort to mask it.

But it is quite unnecessary to rely on such
statements by the bills’ sponsors, and my
conclusion that Section 2 Is unconstitutional
is based squarely on the text of the bill
itself. For it is impossible to concelve of any
jurisdictional considerations to which the
bill is relevant. There are, to be sure, a num-
ber of litigations involving the performance
of abortions pending in the federal courts,
but they constitute but an infinitesimal part
of the total volume of federal court litiga-
tion. Thus the bill cannot reasonably be re-
garded as intended to reduce the burdens
on the federal courts.

Cases involving the federal constitutional-
ity of state laws, are, to be sure, very numer-
ous In both state and federal courts. A
view could be advanced that since state laws
are involved, their validity should be first
passed upon in the state courts. Of course,
that would throw on the Supreme Court the
entire burden of ensuring uniformity among
the states of the standards of constitutional
validity, and I do not think such a course
would commend itself as a matter of policy.
But recognizing that such a decision 1is
within

* . Ll L] L]

It cannot reasonably be contended that
s0 singular a change is reasonably related
to a general jurisdictional purpose. Nor do
abortion litigations present any features
that explain singling them out from other
rights similarly derived from the Fifth or
Fourteenth Amendments, for exclusion from
the federal courts.

The conclusion is inescapable, on the face
of the bill, that its only purpose and its
inevitable effect are to obstruct the judicial
protection of the constitutional rights rec-
ognized in Roe v. Wade. Such purpose and
effect, in the absence of a compelling state
interest, are unconstitutional: "It is well
settled that, quite apart from the guarantee
of equal protection, if a law ‘impinges upon
a fundamental right secured by the Con-
stitution [it] is presumptively unconstitu-
tional.'" Harris v. McRae, 480 USB, —, 65
L.Ed. 2d 784, B01 (1980); Mobile v. Bolden.
446 U.S. 55, 76 (1980); San Antonio School
Distriet v. Rodriguez, 411 U.S. 1, 17, 31
(1973); Shapiro v. Thompson 394 U.S. 618.
634 (1969).

I should add, though it may be unneces-
sary, that Section 2 of H.R. 900 also violates
the principle of equal protecticn of the laws.
which has been held to be embodied in the
due process clause of the Fifth Amend-
ment, and is therefore binding on the
federal government as well as the states.
Bolling v. Sharpe, 347 U.S. 402 (1954). For
the jurlsdictional withdrawal in Section 2
singles out pregnant women, whose rights
are protected by Roe v. Wade, * * *

Sound familiar, We are now singling
out children being discriminated against
as shown in Brown versus the Board of
Education. All of a sudden the picture
becomes clear as decision after deci-
slon is picked out. Therefore, we will
do the end-around by the constitutional
route or the appropriation process. Who
is to know what decision tomorrow the
United States Senate is not going to like
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or the House of Representatives is not
going to like? Who is to say what decision
the citizenry as a whole does or does not
like? Now we have a Government not
of laws but a Government of what we
like and what we do not like. Indeed,
I do not find that much different from
an anarchy, total anarchy, legislative
anarchy, judicial anarchy, executive
anarchy. Government by what we like
and what we do not like.

Mr. MATHIAS. Will the Senator yield
for a question?

Mr. WEICKER. I yield for a question.

Mr. MATHIAS. My question relates to
the line of thought of the Senator from
Connecticut. I would say that to avoid
the kind of difficulty that we got into
when I raised a question earlier, I will
specify that my question does not raise
any issue whatever with respect to the
sponsors of the legislation.

Mr. WEICKER. I intend to be abso-
lutely mild in my response.

Mr. MATHIAS. This question of leg-
islation which prevents the enforcement
of constitutional rights, whether by a
private court jurisdiction or by prohibit-
ing the executive branch from the en-
forcement of the law does raise, I think,
a disturbing issue. I am wondering if
the Senator from Connecticut would
agree that when you prohibit the De-
partment of Justice from taking legal
action from enforcing the law, you are,
in effect, circumventing the amendment
process that is set forth in article V of
the Constitution of the United States.
I suppose what I am further asking the
Senator from Connecticut is whether he
believes that the amendatory process,
so long debated in the constitutional
convention and so carefully drafted by
the Founders of the Republic, was in-
tended by its authors to be so circum-
vented by a simple statutory process
passed by a Congress and thereby ac-
tually frustrating the fundamental or-
ganic law on which the Republic is
founded.

Mr, WEICKER. Clearly, the legisla-
tion is intended to circumvent the con-
stitutional process, whether it be the
constitutional amending process or
whether it be the constitutional legisla-
tive process.

Mr. MATHIAS. Does it go too if you
cannot get a constitutional amendment
adopted, if you cannot get it within the
time frame. vou accomplish the same
thing by simply saying that the Federal
Government will not carry out the steps
which the Constitution otherwise re-
quires?

Mr. WEICKER. The Senator is cor-
rect. But that is the reason for this
whole exercise. The Senator is abso-
lutely correct.

There is no intent to comply either
procedurally or substantivelv with the
Constitution of the United States. There
is no attemot to comoly either proce-
durally or substantivelv with the Con-
stitution of the United States.

This amendment. bv the dist‘nzu’shed
Senator from North Carolina does many
things and he can tell it is doing manv
things. But. if agreed to. it will have set
back the cause of civil rights 50 years
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and it will have destroyed a portion of
the Constitution,

It might do a lot of other things which
would please me. That is fair enough.
I just want to also understand what it
is that is going to be done. The cost-
benefit analysis which seems to have
overcome this town might say, “Well,
that is a good tradeoff. A little bit of
the Constitution, a little less civil rights,
but we get rid of busing.” That is kind
of a cost-benefit study. I am not getting
into that. I am saying very simply that
I am not going to give up one word of
the Constitution of the United States
no matter what is achieved. I am cer-
tainly willing to see policy changed. I
will take my lumps on the floor. I know
things are going to be different as a mat-
ter of policy around here. That does not
bother me.

I voted against the budget and got
soundly beaten. I have no complaints
coming. I voted against the confirmation
of Alexander Haig and I got beaten. I
have no complaints about that. On that,
no proposal made was unconstitutional.
I might disagree with the individual, I
might disagree with the numters in the
budget, but certainly I would not stand
up here and give this kind of an argu-
ment to support my votes there.

But this is different. This is an en-
tirely different horse that is being trotted
out here. This goes way beyvond any bus-
ing issue. I do not think in the course of
my presentation during the past several
days I have once gotten into any sort of
a statistical review or substantive review
of busing. It is not necessary.

I might add in saying that, I do not in
any way back off. If that is what the
court orders, that is what I am for. I am
not saying here that I am for everything,
but, do not worry anybody, I am against
busing.

Busing is not something that all of a
sudden dropped down from on high. It
is something the Court instructed as the
best response to the illegality, and if we
have a ketter response here on the Sen-
ﬁt: floor, why not go ahead and enact

Has anybody asked what is the re-
sponse of the U.S. Senate to discrimina-
tion in the schools? What has been our
response?

You would have a hard time finding it.
That is the reason why the Court had to
act. I am sure the Court would have pre-
ferred not to have gotten into this at all.
The final refuge, then, for those who
were the victims of this particular tvpe
of discrimination were the courts. That
is the point I tried to make. You want
the courts, every one of us wants them,
as our final refuge, in our moment of
crisis, in our moment of difficulty.

That is what is important.

I cannot say that I think the issue of
busing is going to be gone because I can
tell you in the absence of any sort of ini-
tiative, it is not going to be gone. As
soon as we come up with a plan, as soon
as we do something on this end, then it
will disappear from the scene. But we
cannot all go running around the United
States saying, Yes, there is disecrimina-
tion, and throw up our hands. There has
to be an answer; imperfect as the Court's
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answer happens to be, it happens to be
the only answer out there because we are
not acting here.

Then along comes the leadership of the
Senate and the White House and uses
the same buzz words, inflames the same
passions.

In community after community—I
say this to my colleagues—where the
political leadership has stood firm be-
hind the Constitution and behind the
law, there has been adherence to the law.
Bu. .. hien ohe auvernor or the city coun-
cil or the mayor or the Senators or the
Conzressmen started to thumb their
noses at the law, then, believe me, every-
body else gets into the act. Would you
expect anything else to happen?

I hope, as I stand before this body to-
night, that the people in my State under-
stand what is at issue here. Connecticut
can be very proud of the fact that it goes
by the title of the “Constitution State.”
It was the 1st of the 50 States to have a
written constitution, the fundamental
orders.

It is great to have those words on the
license plate, but they should mean
something or they do not. It also is not
the New England State of the old New
Englander that most people understand.
My State is 25 percent of Italian origin,
just short of that in both Irish and
Polish. In terms of quality of life, it has
one of the highest per capita incomes in
the country, one of the highest stand-
ards, as No. 2 or No. 3, in terms of quality
of life.

How does everybody in my State feel
they got to where they are?

Mr. JOHNSTON. Mr. President, will
the Senator yield for a question?

Mr. WEICKER. Again, I want to be
careful that I do not lose my right to the
floor. I will be delighted to yield for a
question, so long as I do not lose mv right
to the floor and it is agreed to by the dis-
tinguished Senator from North Carolina.

Mr. JOHNSTON. This is only one
question or a series of two or three ques-
tions.

The PRESIDING OFFICER. The Sen-
ator yields for a question only.

Mr. JOHNSTON. Prior to the Civil
Rights Act of, I believe, 1964, did the
Justice Department have the right to
intervene in school desegregation cases,
whether it be for the purpose of busing
or otherwise, to desegregate schools?

Mr. WEICKER. I assume, quite
frankly, that the Justice Department has
had the right to enforce the laws of this
country at any time in its existence.

Mr. JOHNSTON. Would the Senator
be surprised if I told him that that right
is one not inherent in the Constitution
but, rather, one created by Congress in
the Civil Rights Act of 1964, which act
specifically gives that right to intervene,
and but for that, they would not have
the right to intervene?

Mr. WEICKER. No, I would not agree
with the Senator on that point. Frankly,
I aga'n turn to the Constitution and read
the portion which says that the Presi-
dent of the United States shall see to it
that the laws be faithfully executed. I
am sure I could win my case, as it goes
through the courts, on the basis of that
Presidential power.
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Mr. JOHNSTON. I invite the Senator
to look at the cases and the law. That
was the whole reason for the passage of
that provision, which sets up a basis
whereby, under the present act, the
Justice Department may intervene only
where requested to do so on the com-
plaint to the Justice Department by a
citizen who alleges that he has been the
victim of discrimination.

Mr. WEICKER. I am glad the Senator
raises the question. It is an interesting
question. Why do we not change the law?

Mr. JOHNSTON. Congress, in passing
the act, perceived that the right was not
inherent in the Constitution.

Mr. WEICKER. I understand, but why
do we not change that law, then? I am
taking the Senator at face value now.
Let us change that law.

Mr. JOHNSTON. That is precisely
what the Helms amendment would do,
in part.

Mr. WEICKER. That law is not before
this body right now, and the Senator
from Louisiana knows that as well as I

do.

Mr. JOHNSTON. The Helms amend-
ment?

Mr. WEICKER. No, the 1964 act. That
is not before us. We are trying to change
pol'cy through a rider on an authoriza-
tion bill.

Mr. JOHNSTON. That law is not laid
down; but the Helms amendment,
whether it is specifically stated or not, is,
in effect, an amendment to the Civil
R'ghts Act, because it changes the
Civil Rights Act of 1964.

Mr. WEICKER. I have to respond to
that, because that is the very issue we
have raised on the floor.

The fact is that the act has not been
brought up before a committee; the fact
is that the act has no had hearings; it
is not before a committee; it is not on the
floor; it is not before the House; it is not
before the Senate. That is the whole
point we made.

We said there are two ways you can
change the law: Either change the law
through the constitutional, legislative
process, or change it through the consti-
tutional process of getting an amend-
ment to the Constitution of the United
States. However, what is being done here,
as I understand it—see if I am correct.
Maybe it is the wrong bill. This is an
authorization bill upon which we are
trying to affix appropriations language.
Am I correct?

Mr. JOHNSTON. The Senator is cor-
rect that this is an authorization bill, but
the Helms amendment is entirely con-
sistent with the Senate rules. If it were
not, I am sure the Senator would have
made a point of order, and it would have
been stricken.

As to the question of whether that is
constitutional, in my view, that which
Congress created in the Civil Rights Act
of 1964, Congress can alter, and that is
precisely what the amendment of the
Senator from North Carolina would do.

I have another question, if I may ask
it.

The amendment of the Senator from
North Carolina states, in effect, that the
Justice Department may not directly
bring an action to transport or to bus
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schoolchildren. Does that amendment,
on its face, or in its implication, pro-
hibit the Justice Department from
bringing a suit to declare the unconsti-
tutionality of the operation of a school
system—that is, could they bring an ac-
tion saying that the schools of Chicago
are discriminatory and violative of the
due process or equal profection clauses
of the 14th amendment and ask the
Court for appropriate relief? Would this
amendment prohibit that, in the judg-
ment of the Senator from Connecticut?

Mr. WEICKER. This amendment, the
way it is drafted, would prohibit the
Justice Department from being involved
in any discrimination case whatsoever,
never mind schools. The answer is
yes; and I will tell the Senator why.

Listen to the language:

No part of any sum is authorized to be ap-
propriated by this Act shall be used by the
Department of Justice to bring or maintain
any sort of action to require directly or In-
directly the transportation of any student
to aschool . . .

I do not know who the grammarian
is—"“any sort of.” That is not exactly
the precision I think one requires from
lawmakers,

When the Justice Department brings
the action how do thev know what is go-
ing to happen? Obviously, they could
bring the action and, obviously, all of a
sudden the Court could make a deter-
mination that the transportation shall be
required, and all of a sudden they are
out of luck. They do not know what is
going to happen.

This is very broad. As soon as you put
the word indirectly in there they run
the risk, and they are out of luck. That
is the way I interpret it. With the lack
of any further precise language, believe
me, that is the way I interpret this. I do
not want to take a chance on it.

My answer to the Senator is that I do
not think the Justice Department, un-
der this, can effectively have them sit-
ting still. T believe it would be declared
unconstitutional.

I have tried to answer the question the
best I can.

Mr. JOHNSTON. What would be the
penalty if the Justice Department
brought an action to desegregate g
school system declaring it is unconstitu-
tional, not asking for anv particular
remedv other than for appropriate re-
lief? If the Senator believes that that
violates the Constitution, what is the
penalty? What hanpens?

Mr. WEICKER. Nnthing habpens.
that is the whole problem. What good
does it do to say something is unconsti-
tutional and illegal if there cannot be
any remedy?

Mr. JOHNSTON. I am asking the
Senator this: If the Justice Department
brings that suit, the court is not deprived
of jurisdiction, is it?

Mr. WEICKER. Yes, it is, because it
could potentially end uv in a transnorta-
tion order, and it is not allowed to do
that. No funds may be used so long as
there is a possibility that result could
be produced.

Mr. JOHNSTON. No funds could be
used for what—for bringing the action?
If the action is brought, anyway, it does
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not have anything to do with the juris-
diction or powers of courts or remedies
that courts may grant.

Mr. WEICKER. I can see the scenario.
The Justice Department goes to court,
presents its case, and they are all sitting
there for the court to respond. The court
responds, “We are going to have a trans-
portation order,” at which point all the
Justice Department lawyers close up
their briefcases and walk out of the
courtroom.

That is what it says to me. All of a
sudden, you have triggered it, albeit in-
directly. Maybe they go in there asking
for it. Maybe they ask for appropriate
relief, but all of a sudden they are con-
fronted with an order that says trans-
portation or busing. They cannot sit in
the courtroom, and who is going to en-
force, to see that it is done?

Mr. JOHNSTON. In terms of enforce-
ment, the court enforces, not the Justice
Department. It is the court which makes
the order. The court can order, and fre-
quently does order, either the private
plaintiffs or the school board or em-
ployees, outside experts, to come in.

Mr. WEICKER. Let us carry the ques-
tion a little further. So the court renders
its opinion, and the defendants appeal.
Who handles the appeal? The Justice
Department is now going to withdraw
from the case.

Mr. JOHNSTON. The private plain-
tiffs could do so.

Mr. WEICKER. We have been all
through that. This is what we call the
trickle down private sector theory, that
what is not done by Government is going
to be handled by the private sector.

The people involved in this do not
have money for attorneys, for heaven's
sake. I do not understand that.

The Senator from Louisiana and I cer-
tainly can be in defense of our rights
under the Constitution. We have both
the power and resources to do it. But that
is not the criteria as to the ability to avail
ourselves of the Constitution.

The Justice Department of the United
States is the one that is supposed to
stand in for all of us as a society on these
matters.

By God, it is one thing when you were
going to gut Legal Services because you
do not think poor people should have
the same kind of lawyers we have. Now
you are saying that our society, in the
broadest sense, cannot have the Justice
Department. If there is no Justice De-
partment, no legal services, what good,
in God's name, does it do to have a
Constitution, unless you are a U.S. Sen-
ator or someone who, as I say, either in
terms of power or resources, can avail
himself of the lawyers necessary to do
the job?

Mr. JOHNSTON. I tried to establish
in the first instance that what the Sen-
ator is dealing with here is not with con-
stitutional rights but rather with rights
created by the Civil Rights Act of 1964
but for which the Justice Department
would have no power to maintain any
class action at all.

Mr. WEICKER. I am saying to the
Senator that the President and the Jus-
tice Department as part of the executive
branch has the obligation to see that the
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laws are faithfully executed, and I have
no doubt in my mind that means the
power to enforce the 5th and 14th
amendments of the Constitution.

To me what holds this Nation together
is our svstem of justice, the belief that no
matter how badly things go for us either
in our private lives or in terms of what
the Congress does or does not do or the
President does or does not do, still in the
ultimate the courts and justice system of
this country will stand beside us regard-
less of who we are.

I do not think there is one of us who
would not categorize the last several dec-
ades as tumultuous, as turbulent. If in-
deed in the world as a whole there is a
Third World emerging, so it is also true
that within our own Nation there are
those emerging who in the past had been
left off in the dark corners of our society
either in terms of opportunity or in
terms of economics or in terms of phys-
ical or mental condition.

Let me describe a recent experience as
to the importance of the litigious proc-
ess, and remove it from the area of race.
Is there anvone here who doubts for 1
second that it was through the justice
process, through our courts, that those
minority elements of our society that
were either mentally retarded or physi-
cally disabled achieved their rights? We
did not give it to them. They had to fight
for it. They are still fighting for it. The
Senator knows as well as I do that Con-
gress as a whole in Public Law 94-142
cnly recently enacted legislation. Archi-
tectural barriers are included in recently
enacted legislation. These things had to
be fought for principally through the
courts.

Now we all pat ourselves on the back
and say how proud we are to extend our
hands to those of our brethren who had
that particular deficiency. But we did
not do it gratuitously; we did not do it
spontaneously. We had to get a quick
kick in the tail because the justice sys-
tem operated.

No one is sitting here and pointing a
finger and saying they know that dis-
crimination and segregation of our school
system was a matter for the South. It
was a matter for the whole country. We
know that. Maybe the most blatant ex-
amples of discrimination now exist in
Northern States. That very well might
be true. That is not the issue here. The
issue is, and the Senator knows as well
as I do, that unless our legal svstems and
the personnel associated with it are
available to those elements of society,
we are all going to rest on our oars. It is
easier not to do anything and say in your
own mind that the things will naturally
sort themselves out.

I am 50 years old, and it has been in
the last 40 vears, well within this short
lifetime, that the circumstance of educa-
tion in this country has changed so it is
not a question of any great long history.
We can count on fingers on one hand the
blacks who went to college, never mind
the ones who got a decent public school
education.

(Mr. QUAYLE assumed the chair.)

Mr. JOHNSTON. Mr. President, will
the Senator yield for another question?
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Mr. WEICKER. No. For now I will
speak.

Mr. JOHNSTON. All right.

Mr. WEICKER. The fact is that for
all the stumblings, for all the times we
skinned our knees in this process of try-
ing to achieve an answer to a quality of
educational opportunity, just look at this
world out there today. Just look at what
it consists of. No one is going to say that
busing is not the answer or it is 100-
percent successful. I am sure, at times,
maybe it should not have been used.
The fact is, it was the justice system of
this country that kept us going forward.

Many, many times it would have been
a lot easier to sit down and say the job
is finished. It is almost like our old col-
league Senator Aiken who would say:
“Let us get out of Vietnam; we won the
war."” It is much easier to say, I think we
all agree, that the battle is won. It is now
up to the individual. Society has done
everything it can for its minorities, for
those who are deprived, for those who do
not have the opportunity. But that is not
s0. That is not reality.

All the other problems begin with that
matter of education. The Senator knows
that and I know that.

So, it is not just a matter of some nice-
to-have situation that we wish we might
be relieving ourselves. This is it. This is
life, what very well might turn out not
to be much of a life at all. It might take
2 years of waiting to see whether I am
right or JEssE HeLMs is right. That is not
the point. That means nothing. What
counts are the 2 years taken out of some
human being’s life.

That is why this cannot just go
through. That is why we have to act now.

I do not know a single thing that has
been achieved in this Nation that some-
how the judicial process and the legal
process also have not been mightily
involved.

We are all going to go ahead and dis-
agree while that process unties the knots
of our society.

But we have to believe in ourselves and
we have to believe in that legal system.
How many times do you think we here
on the floor of the U.S. Senate have com-
mitted a gaff or done the wrong thing
by the people we are supposed to repre-
sent? Probably many times. But who has
a hair shirt on about the U.S. Senate?
Ido not. Or the House of Representatives,
or the various Presidents? I think the
record speaks for itself as to how this
society has continually moved upward.

Is there some reason why, because of
whatever mistakes we have, we should go
ahead and eliminate the powers of the
Senate or reduce them? I do not think so.

Any process that is a human process is
going to make mistakes and that means
from the beginning right through the last
scene of the last act which in our case
is the judicial system, the Supreme Court.

I suppose what was being spoken for
here today is a system of government
without parallel anywhere in the world
today, or throughout the history of the
world,

I just suggest that maybe it is that we
B0 a little slow regardless of our passions
before we change that system.
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The Constitution of the United States
has served us all well. We have all done
well by it. There is no one who can say,
despite what is stated today in this sort
of macho society of ours about survival
of the fittest, “I made it on my own.”
None of us did. Not one of us. In some
way the concepts and the principles that
were put down on paper over 200 years
ago have impacted on each one of our
lives. Some more than others. But it
has impacted upon all of us.

The Senator from North Carolina ear-
lier indicated that I might have implied
that I am closer to or advocate with
greater fervor the Constitution. That is
not so. But legislatively I suppose where
we differ is that I want him to achieve
his successes within the rules as written.
And I think he can easily do that, the
votes being what they are here on the
floor of the Senate.

And even if he is wrong no great harm
will have been done this Republic or the
future.

I wish him nothing but the best and
that he be right, but even if wrong no
other generation has to suffer for our
mistakes.

The difficulty with changing the Con-
stitution is that then if an error has
been made the Nat.on will be a long time
recovering from it. More importantly,
once it is understood that that document
is vulnerable it becomes worthless. It
will become a receptacle for every hot
potato that is put into this Chamber. It
will become a trash basket instead of g
goal. It will be the way out instead of a
dream. That is why you cannot change
that, albeit you can change the laws to
your heart’s content.

Is there anybody with the slightest
knowledge of current affairs on the
status of American politics who does not
feel this legislation or this concept is
going to come into being by the normal
legislative process, by the normal ad-
ministrative process, without com:mng at
the Constitution?

Do you really want instead of “Con-
gress shall make no law respecting an es-
tablishment of religion, or prohibiting
the free exercise thereof: or abridging
the freedom of speech, or of the press;
or the right of the people peaceably to
assemble, and to petition the Govern-
ment for a redress of grievances,” some-
thing in there that addresses itself to
abortion?

Really, from magnificence for all gen-
erations in all ages to our particular
problem on th's day in this year?

“The right of the people to be secure
in their persons, houses, papers, and ef-
fects, against unreasonable searches and
seizures, shall not be violated, and no
Warrants shall issue, but upon probable
cause, supported by Oath or affirmation,
and particularly describing the place to
be searched, and the persons or things to
be seized,” the great right of privacy, do
you really want busing in there instead
of that great language? Is that what this
is for?

“No person shall be held to answer for
a capital, or otherwise infamous crime,
unless on a presentment or indictment
of Grand Jury, except in cases arising in
the land or naval forces, or in the Mili-
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tia, when in actual service in time of
War or public danger; nor shall any
person be subject for the same offenses
to be twice put in jeopardy of life or
limb; or shall ke compelled in any crimi-
nal case to be a witness against himself,
nor be deprived of life, liberty, or prop-
erty, without due process of law; nor
shall private property be taken for public
use, without just compensation,” do you
want a prayer-in-school amendment
rather than those words? Is that what
this is?

Every generation is going to have its
problems. We have ours, no more, no
less, But the rules—that is important—
they cannot give way. It is ironic that a
U.S. Senator should be here arguing for
the preservation of the powers of the
executive branch of Government. The
judiciary does not have that capacity in
any event to be out on this floor or to be
in the White House. But certainly the
executive branch is very much involved
in what it is that is now going on.

There are going to be those times
when we are not so enlightened and the
executive is or vice versa, and the ques-
tion is how those matters turn out along
with the two of us, and we have the um-
pire who takes into consideration not
only whatever powers we have but what-
ever rights the American people have.

I repeat, Mr. President, that we have
come to this pass and really we are a
reflection of the American people. We
are not something separate and apart.
So it is unfair to say that any one of us
cares more or cares less for the Constitu-
tion of the United States or for the prin-
ciples I have espoused. We do not care
any more or less here than do the people
of this country, and it really has been a
long time since they very much cared
about the Constitution.

Most of them, many of them, probably
have not even read a copy in their life-
times, and they do not understand, if
they have not, what the origins of our
greatness are. It is not the hardware
we buy to keep ourselves secure; it is not
the gross national product; it is those
concepts, those principles. It is the state
of our spirit that is going to determine
the state of our Union much more than
the state of our pocketbook or the state
of our weaponry.

We are too small a pedple, just as a
matter of population we are too small,
to be No. 1 in the world. In natural re-
sources there are several continents that
have much more of an abundance than
the United States of America.

I can go down the whole checklist, in
other words, of normal criteria. It is like
people saying to you when they take a
look at a football team or a baseball team
that they cannot understand how that
team is in first place. On paper they do
not look that good.

Believe me, we do not look that good
on paper. But those principles have
driven us to achieve more so than any
other nation in the history of the world,
more so than any other nation today.

That is what is in there, that is what
people die for, and that is why it has
got to stay just as it is. That is the rea-
son for all this silly business of a Senator




June 18, 1981

being here doing this thing for whatever
a.mognt. of time I have been here doing it.
Believe me, when I woke up this morning
I said to myself, “Why not sort of let the
thing go? No. 1, if it becomes law, and it
you are certain of what you are sa,s;rlns,
it will be declared unconstitutional.

The last time I went through it I said
that you always have the President there
and you hope he is going to veto it. That,
of course, is gone this time.

T know what the votes are going to be.
I might get a few more tonight if we
voted because more of those, at least on
my side, are absent than those on the
distinguished Senator from North Caro-
lina's side. But I probably will lose to-
night as I will lose by a greater margin
tomorrow. So it is not a matter of votes
which are going to change.

Maybe this is the beginning where
suddenly things do become a little bit
more important than the politics of the
moment. Maybe it is something where
somebody is going to get involved who is
not involved now.

Maybe it is that somebody will go
ahead and read that Constitution and
really try to understand it for the first
time and understand what it is that up
to this point has been disagreeable for
them, but in light of reading that Con-
stitution takes on new meaning.

Nobody should feel bitter as to the
price we paid to eliminate discrimination
in our schools during the past years be-
cause, believe me, the result has been
magnificent, people walking out there
with a dignity and an opportunity and
a goal they never had before, and even
if there was only one person who was in
that category, each one of us as a society
should be elated.

But you know and I know, there are
more than one, there are millions. But
the one thing you cannot do is say that
the concept called America is finished,
that we have done our work, that we are
just terrific and we are fine. We are not.

I expect we will probably get to a vote
on this thing tomorrow. Certainly it will
be impossible for me to do a solo again,
even if I eliminate my morning tennis
match. But what is needed is as we per-
ceive the highest way of achieving our
duty, as we perceive that, to pursue it.

Mr. President, at this time, I would
like to read an op-ed piece from the New
York Times dated June 13, 1981. This
article is by Alfred Kazin, professor of
English at the Graduate Center, the City
University of New York, and at Hunter
College. He was visiting professor of
English at Notre Dame in 1978 and 1979.
This article is adapted from his recent
commencement address at the Center.
The title is “Going Backward.”

I was astonished on May 18 to discover
that the President of the United States,
speaking at the Notre Dame University com-
mencement, heralded such private universi-
tles as the only independent universities.
“If ever the great independent colleges and
universities like Notre Dame give way to and
are replaced by tax-supported Institutions,
the struggle to preserve academic freedom
will have been lost."” The President paid the
tribute customary on such occasions to our
Founding Fathers: “A group so unique we've
never seen thelr like since they rose to such

selfless helghts. They gave us more than
& nation.”
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One of these Founding Fathers was
Thomas Jefferson, who was prouder of hav-
ing founded the tax-supported University of
Virginia than of anything else except hav-
ing written the Declaration of Independence
and the Virginia Statute of Religlous Free-
dom.

In the midst of a terrible Civil War, July
2, 1862, the Congress of the United States
provided that the Federal Government give
portions of the land it owned within the
states to the states themselves for state uni-
versities. The Morrill Act is virtually the
most important plece of legislation on be-
half of American education ever passed. Thir-
teen million acres of the public domaln were
given to the states.

To imagine America today without the
benefits of the great universities of Califor-
nia, Michigan, Minnesota, Indiana, Iowa,
Missouri, ete., ete., 1s impossible.

To think that any private university, espe-
clally one founded by a clerical order, 1s more
“independent” than a great state university,
with its healthy plurallism of religlous and
nonreligious inspirations, its concern for the
public weal, its basis in the constitutional
separation of church and state, is to recog-
nize, among other signs, that the American
mind in high places is going backward these
days.

The Senate In its wisdom voted the other
day to prohibit the victim of rape from being
assisted by public funds In obtaining an
abortion. A Republican senator, Lowell
Welcker, remonstrated with the leader of the
move to prohibit assistance, Jesse Helms,
by pointing out that his harshness was not
only unconscionable but had no sanction in
our moral tradition. Such a prohibition, said
Senator Weicker, can hardly be said to come
down to us from Mount Sinal. On the con-
trary, replied Senator Helms, it does come
down from Mount Sinal; and if this smacks
of Cotton Mather, so be fit.

The chalrman of Moral Majority in IlN-
nols, the Rev. George A. Zarris, encourages
his members to monitor libraries. “I would
think,” he sald, “moral-minded people might
object to books that are philosophically alien
to what they belleve. If they have the books
and feel like burning them, fine.” In Abing-
don, Va., the Rev. Tom Williams, objecting
to novels by Harold Robbins, Phillp Roth,
Sidney Sheldon, Insisted that on his say-so
books be removed from the local library. He
threatened to file charges against the Ii-
brarian if minors were allowed to check out
the books. The librarian pointed out that
under Virginia law the library did not have
to show Mr. Willlams a 1ist of people who
had checked out the books. What a victory
is that for democracy.

The other day, Secretary of State Alexan-
der M. Halg, Jr., Justified our present Indul-
gence toward the Government of Argentina,
despite the terror it practices against many
of its citizens, on the ground that Argentina
and the United States are philosophically
akin: Both nations “belleve In God."

An officlal of a scholarly think-tank, the
Hudson Institute, clalms to have figured out
that in the event of a nuclear war only 20
million Americans will be killed, which, hap-
pily, leaves 204 million survivors.

This is a time when everyone now in power
professes a great distaste for the Big State,
for Federal controls. The National Endow-
ment for the Arts and the National Endow-
ment for the Humanities are being slashed
on the grounds that their concerns are bet-
ter taken care of by the states. Student loans
are cut and In many cases eliminated. Every
hard-won modern provision for the general
welfare 15 contemptuously discarded from
the budget. Every day sees an attempt to in-
doctrinate the American people from Wash-
ington about matters essentially private,
whether 1t is birth control or the freedom
to belleve or not belleve.

Where is the American mind these days

12937

to point out that all these pressures and
even threats from Washington enjoining us
to uphold individualism and free enterprise
are just the opposite of American freedom
and individualism?

I read now a New York Times editorial
entitled “America Can’t be Colorblind
Yet.”

AmMErICA CAN'T BE COLORBLIND YET

In signaling the Reagan Administration's
retreat on aflirmative action and school bus-
ing, Attorney General Smith says he yearns
for the day when the Constitution can be
applied in colorblind ways. Who doesn't?
But in working toward that day, a humane
society simply cannot forget its obligations
to the victims of that earlier form of color-
consclousness, segregation.

Blacks have made notable galns in a gen-
eration—gains that coinclde with a Federal
commitment to civil rights and affirmative
action, school desegregation and, yes, pref-
erential consideration in higher education
and elsewhere. As David Rosenbaum recently
reported in The Times, the proportion of
high school graduates going to college is
now roughly the same for blacks and whites,
and the average income of young black
couples equals that of whites.

But progress cannot be a reason for com-
placency. Every index of misery continues
to show that the devastating effects of rac-
ism linger on in America. Blacks make up a
disproportionate number of the citizens de-
pendent on public assistance. The unem-
ployment rates among black males and
teen-agers remain at least twice as high as
among whites, The proportion of blacks
dropping out of the labor force altogether
has doubled over the last two decades.

Simply proclaiming equality of opportu-
nity is not enough. And if the Reagan Ad-
ministration prefers its remedies to appear
colorblind, there are in fact ways to help
overcome the deprivations of the needlest
blacks without practicing “discrimination in
reverse.”” But they all require a greater com-
mitment than any yet shown by the new
team to helping poor people—of every color.

Poverty 1s more and more concentrated in
the citles and most heavily among blacks.
Any Federal effort to elevate the poor, there=-
fore, would necessarily aid the victims of
segregation among them.

If the Reagan team isn't comfortable with
preferential admisslons to universities, for
example, then let it condition Government
subsidies on the inclusion of more poor un-
dergraduates. It could require Federal con-
tractors to earmark more jobs for the chron-
ically unemployed, or for welfare recipients.
It could expand the ald to elementary edu-
cation that it in fact proposes to cut, and
extend it to high schools. It could make
welfare benefits and housing subsidies port-
able, so that poor people would be freed to
seek out work.

Preferential treatment has indeed roiled
the political waters. But millions of blacks,
long denled tralning and education, remaln
unable to take advantage of opportunities.
This is not yet the time for wholly neutral
Government, as if “equal” were in fact falr
to all. The legacies of segregation remain all
around. Falr-sounding rhetoric will not re-
move them.

And I think, again, we get back to
what the reality of life in this country
is and what the reality of dealing with
life is. This amendment is about as far
removed from reality as anything pos-
sibly could be.

In any event, the amendment before
us now is the Weicker amendment.

I believe earlier I naused for a auestion
or somebody wanted to put something in
the Recorp when I was addressing my-
self to the people of my own State of
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Connecticut, with its great mix of per-
sons, great ethnic mix, a larger percent-
age of majorities, a State that enjoys a
very high per capita income, one that
has consistently ranked highest on the
list as to the quality of life. Most par-
ticularly, I was addressing what it is that
their Senator is doing on this floor in
this crazy exercise.

I suppose the words that I hope to get
through to this, the Constitution State,
the one that had the first written Con-
stitution, much of it similar to that which
I have read on many occasions to this
body this afternoon, is that each one of
us as citizens of the State of Connecticut
have done well because of these con-
stitutional principles, have done well be-
cause we have been able to utilize the
judicial systems of our Nation.

The working people of Connecticut,
the blue collar working people of Con-
necticut, one of the largest per capita
manufacturing States in the Nation,
understand what the courts mean.

When Republican theoreticians sit
around and muse about OSHA and what
is the purpose of an occupational health
and safety agency, they know. They
know, the workers who sit there and
have suffered from asbestos poisoning
from working in the various plants and
the submarine works, they know what it
means; the loss of an eye as they work
over their lathes in cities like Bridge-
port. They know in a thousand different
ways as they have lost a limb. They
know OSHA in the factories that dot the
land. They understand. Nothing was
given to them in the sense of care, but
it had to be fought for legislatively and
through the judicial system. Now they
have it.

Is the loss of a limb any more impor-
tant than the loss of a mind? I think
in the final analysis that blue collar
worker will understand why it is that
that child, that black child, has to be
protected in terms of educational oppor-
tunity; has to be given that opportunity;
has to be assured of that opportunity.

No, that State of Connecticut is not
Greenwich, Darien, New Canaan. It is
Hartford, New London, Toynton. It is
working people, families who are in their
second generation. They see their chil-
dren in a school which they never had.

I wish my friend Senator KENNEDY
were here. He had a classmate, Billy
Frate, who attended Harvard with him.
Billy’s father was a man by the name of
Gennaro Frate. He ran a news store in
Darien, Conn. His family came over from
Italy. He had none of what Bill had,
Tepp¥'s classmate. Gennaro Frate ran
the news store. He would be in there at
7:30 in the morning and then he would
pack up and go up to the legislature.
He was the man who guided me into
politics. He was my advisor.

I can remember when the Republicans
controlled that State legislature and he
was the chairman of the roads
-and bridges committee, certainly a po-
sition which gave a man enormous power
with the prospect of enormous patronage
and all sorts of goodies coming to him.
Not Gennaro Frate, not one nickel. Not
one nickel ever crossed that man’s hand
because of his love for this Nation and
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seeing what it had given to him in the
way of his own business and to his son
in terms of an education.

The story of Gennaro Frate is repeated
a hundred times over in the State of
Connecticut.

Do you honestly feel that the Italians
who came to the State of Connecticut,
without this system of courts, without
this system of justice, without the com-
mitment of leadership to the weakest in
our society—do you honestly believe they
would be, in one short generation, where
they are today?

It would not happen.

The fact is it was never meant to be
a numbers game in this country. If we
only move after we count the House, we
are not going to move.

This document here, who wrote it?
Who wrote it? Do you think some black
wrote it? Do you think some retarded
child wrote it? Do you think some elderly
person wrote it? Do you think some
woman wrote it? Do you think some-
body without an education wrote it?

No, it was written by the most pros-
perous, the wealthiest, the most advan-
taged, the most powerful men in our
society, and what was contained in here
was directly contradictory to their own
interests. That is who wrote it. It was
directly contradictory to their interests.
But they made sure that those principles
were set down on paper, and because
they did, and because they did not think
of themselves, they did not count the
house.

Each one of us is much the better for
it, as is an entire nation.

(Mr. HUMPHREY assumed the chair.)

Mr. WEICKER. That is what I find so
appalling about what happens here. I do
not care if there is one person out there
who does not have that educational op-
portunity, if there is one person being
discriminated against in any form what-
soever. We, as a nation, should make
that our concern. What do we do when
somebody falls down a well? The whole
Nation stands in anticipation that every-
thing will be done to get that one person
out of the well. Or that one person
trapped in a building.

That is the spirit of this country. ¥You
know it as well as I do. If there has ever
been a nation that has been for the un-
derdog, it is the United States of Amer-
ica. Are you sure that is still the way we
look at it? I wonder.

We got banged around a little bit in
Vietnam; we got banged around a little
in Watergate. So we have all licked our
wounds now and have gone home when
we ought to be out looking for trouble,
and there is so much of it out there. We
are so well-equipped constitutionally and
spiritually to handle it.

I have no apologies for what we have
done, and I have no fears as to what it is
we are capable of.

This is an amendment of fear—an
amendment of fear—political fear, fear
of competition. The whole thing just is
riddled with the thought of fear.

There is not one person in this Cham-
ber, not one, who can vote for the
Weicker amendment who could not hold
their head high, and even turn around
and vote for the next amendment, if they
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want to, to protect their backside. But at
least you can stand up and vote for the
first one. What, someone is going to ac-
cuse you during your campaign of being
for the Constitution of the United
States?

“He voted for the Weicker amend-
ment.” I want to see your opponent stand
up and say, “That man voted for an
amendment that said the Justice Depart-
ment can enforce the provisions of the
Constitution of the United States.”

Do you think you could be beaten on
that?

“This man voted to enforce the Con-
stitution of the United States.” Do you
think you will be beaten?

Amendment No. 2—vote for it. Do you
honestly think that in the course of a
political career, because you stand up
there for the independence of the ju-
diciary and those who need some special
assistance, that because you voted for
that, you are going to be beaten? Do you
think this Nation wants to be inspired?
Do you think this is inspirational?

It is my understanding that in a few
minutes, things are going to be wrapped
up, the evening is going to close. Every-
thing has been set out on the floor.

If I may have the attention of the
Senator from North Carolina, for what-
ever transgressions, real or imagined,
against my distinguished colleague from
North Carolina, I apologize.

There is no reason why, if I am going
to be here fighting for what I consider
the rules, I should not abide by them
myself.

You have the advantage. Sometimes I
think it is better to have the votes than
the rules, and I am not so sure you do
not have them. In any event, I think you
know the depth of my feeling as to the
substance of the matter before us, and it
certainly should nct spill over in my re-
spect for somebody who has always been
a gentleman to me.

Mr. HELMS. Mr. President, will the
Senator yield, without losing his right to
the floor?

Mr. WEICKER. I yield.

Mr. HELMS. I hope and believe that
the Senator knows that the affection and
respect he has just expressed is certainly
reciprocated. He and I have opposed each
other a number of times, and I have
never failed to enjoy it. We have agreed
to disagree agreeably. I say to the Sena-
tor that he is a gentleman, that he is a
friend and I hope he will continue to be.

He knows the rules well. There were
just one or two points when I thought he
became a little enthusiastic, but I hold
no feeling whatsoever. I admire and
respect him. y

Mr. WEICKER. I thank my distin-
guished colleague very much. My state-
ment stands, with great feeling and great
respect for him.

Mr. President, I hope serious consid-
eration will be given by my colleagues
now as to the issues before us. It has to
be clear, as I said, that we are not going
to be going through another day of this.
Certainly, I do not expect anybody to do
what I have not done in the U.S. Sen-
ate—to read the CONGRESSIONAL REC-
orp; but, somewhere along the line,
maybe somebody heard a yell or two over
the squawk box that registered.
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In any event, I believe the issue to be
as I have defined it. L believe the impor-
tance of the issue to be as T have at-
tested. I also believe that the ccurage
demanded now of the Senate is as was
always required the minute each of us
took our oath of orace. I'his is not an is-
sue for today. It is an issue that is for
many years to come.

It is all right to say that other mat-
ters, obviously in the same vein, will be
raised during the 97th Congress. But we
have postponed long enough, not just as
a Senate but also as a country, coming
to grips with these problems.

I never fear when we have the great-
est possible number, whether it is on the
floor or among the electorate as a whole,
but the decisions cannot be made by a
few. They have to be made by the many.
That is where it all started, and this is
no more than the last act. I hope this
Nation understands its responsibility in
the whole matter.

Before I start to read further, I ask
this of the majority leader: I am pre-
pared to continue to read from this, if he
wants me to. I know that in a few min-
utes he intends to do something.

Mr. BAKER. Mr. President, I ask
unanimous consent that the Senator
may yield to me briefly, without losing
his right to the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WEICKER. I yield briefly to the
distinguished majority leader.

Mr. BAKER. I thank the Senator
from Connecticut.

Mr. President, it is always an awesome
sight to see one of our colleagues put
himself on the line as the Senator from
Connecticut has done and as the Senator
from North Carolina has done. While
they both have been on the floor about
an equal length of time, the burden has
fallen principally on the Senator from
Connecticut. He has gone on now for
about 6% hours, and the Senator from
North Carolina has been on the floor
about that length of time.

It has been one of those things the
Senate does so well and is such a mark
of commitment and conviction ¢f Mem-
bers on the opposite sides of an impor-
tant issue.

Mr. President, I do not think there
is any good purpose to be served by con-
tinuing the debate far into the night.
I am prepared at this time, or in just
a moment, if the Senator yields the floor,
to do these things. I will not do them
until the minority leader has had an op-
portunity to hear them.

I will ask unanimous consent—which
I do not do now—that the Senate stand
in recess until 10 a.m. tomorrow.

Mr. President, let me begin over. I
observe that the minority leader is in the
Chamber now. Let me put a unanimous-
consent request, if I may.

UNANIMOUS-CONSENT REQUEST

Mr. President, I ask unanimous con-
sent:. that when the Senate completes its
business tonight, it stand in recess until
10 a.m. tomorrow: that at that time, the
Chair, under the standing order, rec-
ognize the two leaders: that after the
discharge of those orders or the vielding
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back of all time, there be a period for
the transaction of routine morning busi-
ness, to extend not more than 30 min-
utes, in which Senators may speak for
not more than 5 minutes each; that at
the conclusion of morning business, the
Senate return, without intervening
action, to the Department of Justice
authorization bill, the measure now
pending.

Mr. President, that is the request.

Mr. WEICKER. Mr. President, reserv-
ing the right to object, as I indicated,
I think it a larger possibility that I am
not going to be standing on this floor
for this length of time. I do not want to
second-guess my recuperative powers. As
I turn the 50-year mark, they diminish
a little.

Mr. BAKER. It gets better.

Mr. WEICKER. I suspect, without
making a commitment, that the Weicker
amendment is going to be voted on. But
I should like to at least have the guaran-
tee that when we do resume, the Senator
from Connecticut will be recognized.

Mr. BAKER. Mr. President, I must tell
the Senator what I am sure he already
knows—that is, when we recess tonight,
notwithstanding that we will resume
consideration of this measure tomorrow,
as well as his amendment, he would not
automatically be recognized, absent
unanimous consent.

I see the distinguished Senator from
North Carolina in the Chamber, and I
inquire of him whether or not he would
object if such a request were put.

Mr. HELMS. I would have to object,
Mr. President.

Mr. BAKER. Let me suggest an alter-
native, if I may.

I wonder if we can arrange a time cer-
tain to vote, either on the amendment
in the second degree, the Weicker
amendment, or on a tabling motion, if
such is ordered. Would the Senator from
Connecticut consider that?

Mr. WEICKER. Are we going to have
some sort of horserace out here to see
who is recognized? Somehow, I cannot
see myself sort of leaping over Jesse’s
back to get the attention of the Chair,
or the other way around, for that mat-
ter. There must be some civilized way
to settle this, and I suggest that we really
should do that.

I do not contemplate—and I mean
what I say; it is not a ruse in any way—
I do not contemplate that I am going to
take very much more time on my amend-
ment. I have put in 7% hours here, and I
feel that, under the circumstances, I at
least should have the right to take it up
tomorrow morning.

Mr. BIDEN. Mr. President, if the Sen-
ator will yield, somebody suggests that
by spending 7! hours, you have for-
feited any reasonable rights you might
have. [Laughter.]

Somebody suggests—not I.

Mr. WEICKER. I understand that
that opinion probably will be shown to-
morrow as to who votes against the
Weicker amendment. So I will receive
my just desserts on that.

Mr. BAKER. There are no just des-
serts. The Senator from Connecticut and
the Senator from North Carolina have
shown themselves in the very best tradi-
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tions of the Senate. It has been a good
debate on an important issue.

I renew the request as to whether we
might be able to set a time certain to
vote tomorrow either on the Weicker
amendment or on a tabling motion.

Mr. WEICKER. First, I think my de-
cision would be made on whether or not
we are going to have an up-and-down
vote on my amendment.

Mr. BAKER. I yield to the Senator
from North Carolina.

Mr. HELMS. I thank the distinguished
majority leader.

Mr. President, I have spent no more
than 15 minutes, perhaps closer to 10, in
defense of the very good amendment
which was drafted with the help of a
very good constitutional lawyer who
used to serve in this body—the name is
Sam J. Ervin, Jr.—and in consultation
with other constitutional lawyers.

Mr. President, I feel that I must have
some time to balance the record on some
of the assertions made in good faith.

Mr. WEICKER. I agree.

Mr. HELMS. I have been accused of
ripping up the Constitution and at one
time I was shredding up little school-
children, and that sort of thing, and not
a syllable was I able to say in my own
defense.

I would be perfectly amenable, as a
matter of fact, I will say that I am eager,
to enter into some sort of time agree-
ment where time is allotted to those of
us who support the proposal to put an
end to the worst folly ever imposed upon
the people of this country, forced busing,
so that we can have our say.

I wish to read into the REcorp some of
the statements by Sam Ervin. I wish to
defend the constitutionality of a very
constitutional proposal. If some time can
be allotted for that, I will go along with
the majority leader on any unanimous-
consent agreement he propounds.

Mr. BAKER. Mr. President, let me for-
mulate the request then.

First of all, is there a request pending?

The PRESIDING OFFICER. There is
a request pending that the Senate con-
vene tomorrow at 10 a.m. and the leaders
be recognized under the standing order.

Does the Senator wish it all? |

Mr. BAKER. I do not, but I wish others
to have it if the Chair does not mind.

The PRESIDING OFFICER. That
there are 30 minutes for morning busi-
ness, that we return without intervening
action to the Department of Justice au-
thorization bill.

Mr. BAKER. All right.

Mr. President, let me restate the re-
quest. I will do part of it now.

UNANIMOUS-CONSENT AGREEMENT
ORDER TO CONVENE AT 10 A.M.

Mr. BAEKER. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today it stand
in recess until the hour of 10 a.m. tomor-
row, that after recognition of the two
leaders under the standing order there
be a period for the transaction of routine
morning business of not to exceed 30
minutes in length and Senators may
speak for not more than 5 minutes each.

Mr. ROBERT C. BYRD. Mr. President,
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reserving the right to object, will the
Senator include in his order 15 minutes
for the junior Senator from West
Virginia?

Mr. BAKER. Yes. I include that in the
request.

The PRESIDING OFFICER. Is there
objection?

Mr. WEICKER. I am sorry. As I under-
stand so far the request has not included
our matter. Is that correct?

Mr. HELMS. That is correct.

Mr. BAKER. It has not.

I say in all fairness to the Senator if
this order is granted and we do indeed
recess tonight no one will have an auto-
matic right to recognition in the morn-
ing.

Mr. WEICKER. Why do we not get the
remainder of the request then to see
where this goes before we leave?

Mr. BAKER. Mr. President, I will sort
of put that on hold then.

Let me explore the suggestion made
by the Senator from North Carolina. Let
me shop for an agreement here.

CONSIDERATION OF DEPARTMENT OF JUSTICE
AUTHORIZATIONS

Mr. President, I also ask unanimous
consent that after the close of morning
business on tomorrow the Senate imme-
diately return to the consideration of the
pending measure; that the Senator from
Connecticut be recognized for not to ex-
ceed 15 minutes; that following after
that the Senator from North Carolina
be recognized for not to exceed 30 min-
utes; that at the conclusion of that time
there be a vote up and down on the
Weicker amendment.

Mr. HELMS. No.

Mr. WEICKER. First of all we have
an agreement that gives to the distin-
guished Senator from North Carolina
more time. That does not bother me at
all. He can have the time in the morning.
On the other hand, I think 15 minutes
is probably a little bit close insofar as
the windup and any other Senators who
might want to speak on this issue from
my side of it.

Mr. BAKER. What does the Senator
suggest?

Mr. WEICKER. I suggest probably at
least insofar as my side of this, and we
can work out the other aspect with the
distinguished Senator from North Caro-
lina, I say no more than an hour.

Mr. BAKER. All right.

Mr. President, I amend my request so
that the Senator from Connecticut would
have 1 hour of debate and 1 hour for
the Senator from North Carolina and
that at the conclusion of that time there
be a vote up and down on the Weicker
amendment.

Mr. HELMS. No. I cannot consent to
the up-and-down vote. We may very well
go that route. I leave that option open.

Mr. BAKER. I amend the reouest then,
s0 that a vote occur in relation to the
Weicker amendment into that time.

Mr. WEICKER. What would be the
objection to an up-and-down vote? And
I might add I am perfectly willing to
adiust the time. If time is of concern to
the Senator from North Carolina, I will
be glad to go ahead and adjust that
anyway.
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I do not intend to table his amend-
ment. I would certainly be glad to go
ahead. As best I can guarantee I am not
going to table his amendment. He de-
serves an up-and-down vote on that.
Why would it not be fair that I deserve
an up-and-down vote on mine?

Mr. HELMS. The answer to that is
that I have discussed this with every
Senator who is interested and I have
informed them that it is my intent to
move to table. I do not want the confu-
sion on the floor for the same reason
many of my amendments have been
tabled in the past. A tabling motion is
the clearest thing to understand.

Mr. WEICKER. There are many
things. It is not the clearest vote to un-
derstand. Up or down is the clearest.

Mr. HELMS. I am talking about when
Senators come in here to vote.

Mr. WEICKER. I respect that. I do not
think it is the clearest. The clearest vote
is an up-and-down vote on the issue. If
anything, the tabling motion, and the
Senator and I both know, is a matter of
parliamentary procedure that the ta-
bling motion is meant to obfuscate at
least to some extent the constituency on
the issue.

Mr. HELMS. I will say, if the Senator
will yield, neither he nor I have the floor,
I imagine the majority leader will let me
continue for 1 additional minute.

I understand the argument he is mak-
ing because I made it myself on the 100
times that my amendments or legisla-
tion have been tabled by good friends of
mine, including the distinguished ma-
jority leader at that time.

But I feel obliged to object to consent-
ing to eliminate the Ppossibility of a ta-
bling motion.

I say to the majority leader and to my
friend from Connecticut that I will ex-
amine tomorrow morning when I have a
chance to talk to Senators and T will just
as soon have an up-or-down vote on it.
But I feel obliged to stick with what I
have talked to them about.

Mr. BAKER. Let me suggest we are
terribly close to a time agreement on a
matter that has consumed this entire
day. I urge both my friends, the Sena-
tor from Connecticut and the Senator
from North Carolina, to permit this
order and with the hope, then, that the
Senator from North Carolina and the
Senator from Connecticut could discuss
the matter either tonight or in the morn-
ing or maybe they can arrive at an agree-
ment on whether there will be an up-or-
down vote or not, but get the time agreed
that I just suggested which will give us
time certain to proceed to dispose of
this matter, guarantee the Senator from
Connecticut be recognized first thing
in the morning, to leave open only the
question of whether the vote is on tabling
or up and down,

That is a long way from where we were
just 15 minutes ago. I hope my friend will
agree with that.

Mr. GOLDWATER. Mr. President, will
the Senator yield?

Mr. BAKER. I yield to the Senator
from Arizona.

Mr. GOLDWATER. Mr. President, I
hope that the Senator from North Caro-
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line will be willing for an up-and-down
vote. As he knows, this is a very, very
important vote, and in my humble opin-
ion, tabling, if he will pardon the ex-
pression, is the chicken maneuver. It
give many Senators the opportunity to
get off the hook. If we are going to set-
tle this thing eventually I think the best
time to start is by an up-and-down vote
as to how we all feel about this matter.
We can vote for tabling and no one knows
what the devil is going on.

I urge that we have an up-and-down
vote and forget about tabling.

Mr. HELMS. I say to the Senator I
agree with him, but I am not locked into
concrete about the tabling motion and
the Senator from Connecticut and I have
been down this road before and we have
always cooperated with each other in
good faith, and I think we will on this oc-
casion. It will be my intent, unless there
is some unusual set of circumstances as
I do not anticipate, to have an up-and-
down vote. Frankly, I agree with the
Senator from Arizona. I do not like
tabling motions particularly when a time
agreement is in effect. A tabling motion
serves no purpose, as the Senator knows,
except to put an end to debate.

So I think there will be no problem
about that.

I assure the Senator from Connecti-
cut that in all probability we will go on
an up-and-down basis.

ALLOCATION OF TIME

Mr. BAEKER. Mr. President, let me re-
new my request. It is that in the morn-
ing after the conclusion of morning busi-
ness the Senator from Connecticut be
recognized and that there be a time
agreement on his amendment of 2 hours,
to be equally divided and at the end of
that time or if that time is yielded back
that a vote on the amendment or in
relation to the amendment occur.

Mr. President, let me amend the re-
quest in two further respects. The minor-
ity leader points out that we are dealing
within the Republican family on this
time agreement.

Mr. HELMS. That is right.

Mr. BAKER. Mr. President, I ask
unanimous consent also that the distin-
guished Senator from West Virginia, the
minority leader, have under his control
1 hour. It would be a total of 3 hours for
debate.

NO VOTES BEFORE NOON TOMORROW

The second part of my additional re-
quest is that no vote occur in respect to
this matter before the hour of 12 o'clock
noon tomorrow.

Mr. President, the request is that.

Mr. WEICKER. And as I understand
it that I have the good intention ex-
pressed by the distinguished Senator
from North Carolina that he is going to
do his best to talk to Senators on his side
and see that we can get an up-and-down
vote without locking themselves in.

Mr. BAKER. I think that is a fair re-
statement.

Mr. President, I now put that request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAKFR. I thank the Chair, and
I thank all Senators.

Mr. President, it is the intention, of
course, of the Senate to be in tomorrow.
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I will not expect that we will be in very
late tomorrow but business will be trans-
acted. There wlll be at least one vote,
perhaps other votes. The Senate will not
be in session on Saturday.

RECESS UNTIL 10 AM. TOMORROW

Mr. BAKER. Mr. President, if there be
no further business to come before the
Senate, I move, in accordance with the
order previously entered, that the Sen-
ate stand in recess until the hour of 10
a.m. on tomorrow.

The motion was agreed to; and, at 7:34
p.m., the Senate recessed until tomorrow,
June 19, 1981, at 10 a.m.

NOMINATIONS

Executive nominations received by the
Senate June 18, 1981:

NATIONAL CONSUMER COOPERATIVE BANK

Carol E. Dinkins, an Assistant Attorney
General, to be a Member of the Board of
Directors of the National Consumer Cooper-
ative Bank for the remainder of the term ex-
piring September 23, 1982, vice William A.
Clement, Jr.

William Gene Lesher, an Assistant Secre-
tary of Agriculture, to be a Member of the
Board of Directors of the National Consumer
Cooperative Bank for the remainder of the
term expiring September 23, 1982, vice Carol
Tucker Foreman.

Roger William Mehle, Jr., an Assistant Sec-
retary of the Treasury, to be a Member of
the Board of Directors of the National Con-
sumer Cooperative Bank for the remainder of
the term exvoiring September 23, 1982, vice
Roger C. Altman.
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Darrell M. Trent, Deputy Secretary of
Transportation, to be a Member of the Board
of Directors of the National Consumer Co-
operative Bank for the remainder of the term
expiring September 23, 1982, vice Graciela
(Grace) Olivarez.

Philip D. Winn, an Assistant Secretary of
Housing and Urban Development, to be a
Member of the Board of Directors of the
National Consumer Cooperative Bank for the
remainder of the term expiring September
23, 1982, vice Geno Charles Baroni.

Joseph Robert Wright, Jr., Deputy Secre-
tary of Commerce, to be a Member of the
Board of Directors of the National Con-
sumer Cooperative Bank for the remainder
of the term expiring September 23, 1982, vice
Sam W. Brown, Jr.

Albert Angrisani, an Assistant Secretary
of Labor, to be a Member of the Board of
Directors of the National Consumer Cooper-
ative Bank for the remainder of the term ex-
piring June 10, 1983, vice Alexis Herman.

IN THE ARMY

The following-named officer to be placed
on the retired list in grade indicated under
the provisions of title 10, United State Code,
section 3962:

To be general

Gen. Volney Frank Warnerjjacerril.

(age 54), Army of the United States (major
general, U.S. Army).

The following-named officer to be placed
on the retired list in grade indicated under
the provisions of title 10, United States Code,
section 3962:

To be lieutenant general

Lt. Gen. Pat William Crize XXX-XX-XXXX
(Age 56), Army of the United States (major
general, U.S. Army).

The following-named officer to be placed
on the retired list in grade indicated under
the provisions of title 10, United States Code,
section 3962:
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To be lieutenant general

Lt. Gen. Ernest Graves, Jr{jiaall
(Age 56), Army of the United States (major
general, U.S. Army).

The following-named officer to be placed
on the retired list in grade indicated under
the provisions of title 10, United States Code,
section 3962:

To be lieutenant general
Lt. Gen. Thomas Howard Tackaberry, P8l
(Age 57), Army of the United States
major general, U.S. Army).

The following-named officer under the
provisions of title 10, United States Code,
section 3066, to be assigned to a position of
importance and responsibility designated by
the President under subsection (a) of sec-
tion 3066, in grade as follows:

To be lieutenant general

Ma]. Gen. Raphael Dean Tice [JEarrll
U.S. Army.

IN THE NAvVY

The following-named officer, having been
designated for command and other duties
of great importance and responsibility in the
grade of vice admiral within the contempla-
tion of title 10, United States Code, section
5231, for appointment while so serving as
follows:

To be Vice Admiral
Rear Adm. Thomas J. Kilcline, U.S. Navy.

The following nomination, having been
favorably reported by the Committee on
Energy and Natural Resources on June
18, 1981, pursuant to previous order of
the Senate, that the nomination be re-
ferred to the Committee on Government
Affairs for not to exceed 20 days:

Richard Mulberry, of Texas, to be Inspec-
tor General, Department of the Interior, vice
June Gibbs Brown.
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