
April 16, 1980 CONGRESSIONAL RECORD-SENATE 

SENATE-Wednesday, April 16, 1980 

7935 

The Senate met at 10 a.m., on the ex
piration of the recess, and was called to 
order by Hon. DAVID L. BoREN, a Senator 
from the State of Oklahoma. 

PRAYER 

The Chaplain, the Reverend Edward 
L. R. Elson, D.D., o:ff ered the following 
prayer: 

Let us pray. 
O God of creation and love, as the 

miracle of springtime covers the Earth 
with a tapestry of beauty, show us that 
history has its resurrections, that spring
time follows winter, that day follows 
night and out of travail comes the birth 
of better days. In these dismal days when 
most news is bad· news, save us from a 
cynical pessimism by the radiant belief 
that this time of disappointment is not 
the end of history but the time to assess 
enduring values. May no disappointment 
lead to despair, no failure extinguish the 
bright light of hope. Equip us for the role 
we must play in the making of a better 
world. Thus in this Chamber may the 
words of our mouths, the thoughts of our 
minds, the emotions of our hearts be ac
ceptable in Thy sight, O Lord, our 
strength and our Redeemer. Amen. 

APPOINTMENT OF ACTING PRESI
DENT PRO TEMPORE 

The PRESIDING OFFICER. The clerk 
will please read a communication to the 
Senate from the President pro tempore 
(Mr. MAGNUSON). 

The assistant legislative clerk read the 
following letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington, D.C., April 16, 1980. 
To the Senate: 

Under the provisions of rule I, sectfon 3, 
of the Standing Rules of the Senate, I hereby 
appoint the Honorable DAVID L. BOREN, a 
Senator from the State of Oklahoma, to per
form the duties of the Chair. 

WARREN G. MAGNUSON, 
President pro tempore. 

Mr. aoREN thereupon assumed the 
chair as Acting President pro tempore. 

RECOGNITION OF THE MAJORITY 
LEADER 

The ACTING PRESIDENT pro tem
pore. Under the previous order, the 
majority leader, the Senator from West 
Virginia, is recognized. 

THE JOURNAL 
Mr. ROBERT C. BYRD. Mr. Presi

dent, I ask unanimous consent that the 
Journal of the proceedings be approved 
to date. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

PRIME :MINISTER BEGIN'S VISIT 
Mr. ROBERT C. BYRD. Mr. President, 

another round of Middle East peace con
sultations has begun with the arrival in 
Washington of Israel's Prime Minister, 
Menachem Begin. 

Prime Minister Begin is a statesman 
of world stature. He is the Israeli leader 
most responsible for the remarkable 
progress toward peace achieved in the 
Middle East in the last few years. He had 
both the imagination to envision the 
promise of peace and the courage to take 
the first steps necessary to realize that 
promise. 

The Prime Minister received President 
Sadat of Egypt in Jerusalem and made 
his own historic visit to Egypt in Decem
ber 1977. He participated in the Septem
ber 1978 Camp David talks called by 
President Carter. He negotiated the 
Egyptian-Israeli peace treaty in March 
1979. The orderly implementation of the . 
peace treaty in the year since it was 
signed is a further tribute to Prime 
Minister Begin and his government. 

The Camp David accords call for the 
establishment of a self-governing au
thority for Palestinians living on the 
West Bank and in Gaza. In marked con
trast to the progress made in implement
ing the terms of the peace treaty, prog
ress toward an agreement on Pales
tinian autonomy has lagged. 

There are several issues that must be 
addressed before autonomy can be 
achieved. Like others, I have criticized 
some aspects of Israeli policy as impedi
ments to the achievement of autonomy 
and, therefore, as obstacles in the path 
of a comprehensive peace. 

I have never doubted that Israel sin
cerely seeks peace within a framework 
of security. Nor do I question the Ameri
can commitment to help Israel meet its 
security needs. But I must reiterate that 
I believe the Israeli policy of establish
ing settlements on the West Bank is an 
obstacle to peace and is contrary to Is
rael's long-term security interests. And 
I do not believe that the American peo
ple will support this policy. 

Substantial progress toward autono
my must be realized by May 26 or the 
peace process will be jeopardized. Peace 
in the Middle East is too important to 
Israel and the other nations in the area 
to lose the momentum that has built up. 

Progress toward peace is important to 
the United States as well as to the na
tions of the Middle East. It will be dif
ficult for the United States to foster 
closer cooperation with Arab nations 
without progress on autonomy for Pales
tinians--and cooperation with Arab na
tions is more important than ever, given 
recent events in the Persian Gulf and 
Southwest Asia. 

I join in welcoming Prime Minister 
Begin to Washington and wish him well 
in his talks with President Carter. Cour
age and a spirit of compromise will be 

required if progress is to be made. We 
will all lose if this opportunity tQ make 
progress toward a comprehensive peace 
in the Middle East is lost. 

TURKISH AID 

Mr. ROBERT C. BYRD. Mr. President, 
at a time when there is a great deal of 
discussion about allied division on in
ternational issues, it is heartening to 
note the commitment of emergency aid 
to Turkey, announced yesterday. Na
tions of the Organization for Economic 
Development and Cooperation <OECD), 
which includes the major industrial na
tions in North America, Western Eu
rope, and Japan, have decided to come 
to the assistance of the Turkish econ
omy with $1 billion. 

Turkey is a NATO ally. It is struggling 
to maintain a democratic political sys
tem in the face of severe domestic eco
nomic problems. It is also trying to im
prove its defense capabilities in light of 
the growing instability in the region. 
Turkey borders on both the Soviet Un
ion and Iran. 

Turkey's Government has undertaken 
a politically courageous economic aus
terity program to put the Turkish econ
omy in order. The short-term economic 
disruptions that inevitably result from 
the imposition of this kind of program 
require the support pledged by the OECD 
nations. In the long-term, it is hoped 
that the program will restore stability 
to the Turkish economy. 

The support that this aid demon
strates is very important, given the crit
ical international situation. It means 
that the Western nations and Japan are 
able to identify common interests and 
act cooperatively to def end those inter
ests. It is a welcome sign for Turkey and 
for relations among Western nations and 
Japan. · 

ORDER OF PROCEDURE 
Mr. ROBERT c. BYRD. Mr. President, 

does the distingitished acting Republican 
leader need any of my time? 

Mr. STEVENS. No, Mr. President. I 
thank the Senator. I have no request 
for time at this moment. I have a short 
statement. 

Mr. ROBERT C. BYRD. I yield the re
mainder of my time to the acting Re
publican leader. 

Mr. STEVENS. Mr. President, I thank 
the distinguished majority leader. 

THE INDIVIDUAL AND OUR 
ECONOMY 

Mr. STEVENS. Mr. Pre8ident, I want 
to make a few comments about the situa
tion that exists today from the point 
of view of the individual in our economy. 
I asked my sta:ff to do some research 

• This "bullet" symbol identifies statements or insertions which are not spoken by the Member on the floor. 
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about the impact of the current infla
tion and monetary crisis on individual 
families. For instance, I asked them to 
look at the cost of a medium-priced 
home. 'Today, that would be $63,000. 

The requirement today for a down 
payment is 25 percent, the lowest down 
payment that is allowed now. That would 
mean that a mortgage for a medium
priced home would be $47,250. With 
interest on those homes conservatively 
set at 16.3 percent for 30 years, it would 
mean that the cost per month for that 
mortgaged home, for principal and 
interest alone, would be $654 per month. 

In 1976, the last year that President 
Ford was in office, he was criticized be
cause of the high cost of purchasing 
homes because of the interest rates and 
the effect of inflation during his term. 
That same home that I just talked ·about, 
the $63,000 home, with interest at 9 per
cent in 1976, would have had monthly 
payments of $385 instead of $654 per 
month. 

That information came from the Fed
eral Home Loan Board. 

We have been informed that in the 
Washington area, 40 percent of the 
banks surveyed have soopped making 
mortgage loans altogether. Another 12 
percent limit their loans to previous 
customers. 

In the District of Columbia, the aver
age mortgage is $80,000 and, at a 16.3-
percent interest fer 30 years, the monthly 
payment on that average home is $1,092 
with principal and interest. 

In June 1976, the same home would 
have cost $702 per month. 

We have the difficult situation, I think, 
when we address the problem here in the 
Congress, of trying to determine what 
the impact is on the individual family. 
I shall point out a few examples. 

Between 1976 and the present time, a 
family's new refrigerator has increased 
approximately 30 percent in cost. A 
Chevrolet Malibu, which in 1976 cost 
$4,600, today costs over $8,000. 

I think as we look at the problems we 
are going to face in terms of this budget 
resolution, we ought to keep first and 
foremost in our minds that the real 
impact of our current inflation is on 
the individuals in this country who are 
trying to maintain our total economy, 
the individual home buyers, car buyers 
refrigerator buyers. ' 

They are the ones who are telling us 
the costs have gone too high. They are 
the ones who ultimately have made the 
decisions which have led to the "closing 
of the Ford factories, and they will make 
other decisions not to buy new homes, 
not to buy new refrigerators. 

I do think we are on the very precipice 
of a recession which could well turn into 
a depression if we do not listen to what 
the American people are telling us in 
their judgments, their decisions they are 
making not to buy new products, prod
ucts made in this country, because of the 
effect of inflation and the monetary pol
icy of the Federal Government. · 

Mr. President, I hope to make state-

ments in the coming days concerning 
this problem as I try to urge other Mem
bers of the Senate to think of the individ
ual American as we try to make decisions 
concerning the level of Federal spending 
and the impact of that Federal spending 
on the inflation that currently is ravag
ing our economy. 

I RECOGNITION OF SENATOR 
PROXMIRE 

Mr. STEVENS. Does the Senator from 
Wisconsin desire some time? 

Mr. PROXMIRE. I have time. I thank 
the Senator. 

Mr. STEVENS. I yield the remainder 
of my time, Mr. President, to the Senator. 

The ACTING PRESIDENT pro tem
pore. Under the previous order, the Sena
tor from Wisconsin <Mr. PROXMIRE) is 
recognized for not to exceed 15 minutes. 

Mr. PROXMIRE. Mr. President, I ap
preciate very much the graciousness of 
the Senator from Alaska in yielding me 
time. I will not need more than the 15 
m~nutes I have. 

PRIVILEGE OF THE FLOOR 
Mr. PROXMIRE. Mr. President, I ask 

unanimous consent that Chuck Cecil of 
my staff and Ron Tammen of my staff 
be granted privilege of the floor during 
my remarks. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

SENATE RESOLUTION 405-SUBMIS
SION OF A RESOLUTION WITH 
RESPECT TO COMPLIANCE OF THE 
SOVIET UNION WITH THE CON
VENTION ON PROHIBITION OF 
BIOLOGICAL WEAPONS 
Mr. PROXMIRE. Mr. President, to

day I am submitting a sense of the Sen
ate resolution dealing with the soviet 
observance of the 1975 convention on 
the prohibition of development, produc
tion, and stockpiling of bacteriological 
<biological) and toxin weapons and on 
their destruction. 

The purpose of this resolution is 
simple. It calls on the U.S .. S.R. to provide 
the United States with scientific data 
sufficient in quantity, quality, and 
timeliness to answer the outstanding 
questions regarding an outbreak involv
ing anthrax in the U.S.S.R. in April of 
1979. 

It further stipulates that should suf
ficient information not be forthcoming 
in a timely manner, the United States 
should lodge a formal complaint in some 
appropriate international forum as con
templated by article V of the convention, 
or if need be, with the Security Council 
of the United Nations as provided for 
under article VI of the convention. 

This resolution is necessary for sev
eral important reasons. First, there is 
a need ·to emphasize the urgency in 
Soviet compliance with the provisions of 

the Biological Convention. In April 1979, 
some kind of accident occurred at Sverd
lovsk, a city of 1.2 million people, 875 
miles east of Moseow. This city is ofI
limi~ to U.S. personnel. Nonetheless, 
there is credible information that an ac
cident occurred at a military facility 
which led to the deaths of "hundreds" of 
Soviet residents and military personnel 
in and around the immediate area. The 
deaths apparently were caused by pul
monary anthrax. 

When the information about this ac
cident became clear to the United States, 
on March 16, 1980-that was only about 
a month ago-we raised this issue with 
the Government of the U.S.S.R. The 
Soviet response on March 31, 1980, 2 
weeks ago, contained an acknowledg
ment of the outbreak of anthrax, but 
blamed the cause on improper handling 
of contaminated meat. 

This response is inadequate. Pulmo
nary anthrax is transmitted normally by 
airborne spores and does not show the 
same symptoms as gastric anthrax trans
mitted by eating infected meat or other 
skin anthrax infections which might 
logically come from handling such meat. 
Thus the Soviet account, given our 
knowledge of the symptoms of the in
fected population, simply is inadequate. 

Second, a Soviet response to U.S. in
quiries is necessary to observe the terms 
of the Convention. Article V states that 
all parties will cooperate and consult with 
regard to any problems arising under the 
terms of the convention. Further, it es
tablishes procedures for cooperation and 
consultation through the United Nations. 
This is confirmed by the agreed upon 
statement of all parties to the convention 
concluded as a result of the review con
ference which met in Geneva from March 
3 to 21, 1980. Jn the review conference 
document, the Soviet Union agreed that 
article V provides the right of any party 
to request a consultative meeting of ex
perts. The Soviet Union should promptly 
agree to such a meeting of experts and 
the submission of any and all documen
tation necessary to answer outstanding 
questions by any party. 

Third, it is in the interests of the So
viet Union to comply with the coopera
tive and consulting procedures of article 
Vin order to avoid the lodging of a for
mal complaint under article VI. Should 
adequate justification and explanation 
not be forthcoming from the Soviet Un
ion, then it may be necessary for the 
United States to make a complaint to the 
Security Council and back that com
plaint up with all possible evidence con
firming the validity of the charge of 
violation of the convention. 

Mr. President, this issue haS received 
too little attention in the Congress. So
viet actions with regard to the conven
tion should be examined fairly but 
determinedly. There are many factors 
to consider. The U.S.S.R. has a history 
of anthrax epidemics. Could this most 
recent incident therefore be unrelated 
to biological warfare activities? · Could 
it be an accident involving small 
amounts of anthrax spores which are 
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permitted for peaceful activities de
fined in article X? Could the U.S.S.R. 
have been the victim of deliberate sab
otage by a disgruntled or emotionally 

· ill worker involved in peaceful uses re
search? Or as is more likely the case 
given the present information, was 
there an accident involving prohibited 
anthrax biological agents? 

If the final answer is the latter-that 
the U.S.S.R. has deliberately violated 
the Biological Convention, then this 
would pose the most ominous conclusions 
fm· U.S.-U.S.S.R. relati.ons. Although our 
arms control treaties with the U.S.S.R 

·are not based on trust, clear unambig
uous evidence of cheating on any treaty 
would force a thorough reassessment of 
the dangers implicit in all U.S.-U.S.S.R. 
agreements. 

The burden is on the U.S.S.R. to pro
vide the facts in this case-facts which 
will stand the careful scrutiny of our 
best scientists and intelligence analysts. 
Until then, there can only be suspicion 
or worse as to Soviet motives. 

I think it important that we show the 
Soviets that the Senate is interested in 
their response to the administration's 
request for further information. My res
olution would do just that. 

Mr. President, I send the resolution to 
the desk and ask unanimous consent 
that the resolution be printed in the 
RECORD. 

There being no objection, the resolu
tion was ordered to be printed in the 
RECORD, as follows: 

Whereas the United States and the Union 
of Soviet Socialist Republics are parties to 
the Convention on the Prohibition of the 
Development, Production and Stockpiling 
of Bacteriological (Biological) and Toxin 
Weapons and on Their Destruction, done at 
Washington, London, and Moscow on Aprll 
10,1972; . 

Whereas Article I of the Convention pro
hibits each Party to the Convention from 
developing, producing, stockp111ng, or other
wise acquiring or retaining certain micro
bial or other biological agents or toxins or 
certain weapons, equipment or means of 
delivery designed to use such agents or 
toxins; and 

Whereas on March 17, 1980, the Govern
ment of the United States inquired of the 
Government of the Union of Soviet Socialist 
Republics as to the nature of an outbreak of 
pulmonary anthrax near the city of Sverd
lovsk, Union of Soviet Socialist Republics, 
during April 1979 and has not received a 
satisfactory reply: Now, therefore, be it 

Resolved, That it ts the sense of the Senate 
that the President should-

( 1) urge and request the Government of 
the Union of Soviet Sociallst Republlcs 
promptly to exchange such scientific data as 
may be necessary to resolve any dispute re
garding the nature of the outbreak of pul
monary anthrax near Sverdlovsk, Union of 
Soviet Socialist Republlcs, as provided for by 
Article V of the Convention on the Prohibi
tion of the Development, Production and 
Stockp111ng of Bacteriological (Biological) 
and Toxin Weapons and on their Destruc
tion; and 

(2) undertake consultative and coopera
tive measures through appropriate interna
tional procedures, as provided by Article V 

of the Convention, or, if necessary, lodge a tion is an example of our dedication to 
complaint with the Security Councll of the the safeguarding of human rights and 
United Nations, as provided by Article VI of basic freedoms. And it is why we must, 
the Convention, if the Government of the 
Union of Soviet Socialist Republics falls to as a nation, assist the world in protecting 
make available such data. this right to live internationally. 

SEc. 2. The secretary of the senate shall Mr. President, I believe our support of 
transmit a copy of this resolution to the this convention has special meaning' to 
President with the request that such copy both our Nation and the world. It would 
be further transmitted to the Government be a clear restatement of faith in our 
of the Union of Soviet Sociallst Republics. own national principles and would estab-

The ACTING PRESIDENT pro tern- lish before the world that the United 
pore. The resolution will be received and States remains as strongly opposed to the 
appropriately referred. shocking crime of genocide as ever. 

<The resolution was referred to the . Our country has become great large-
Committee on Foreign Relations.) ly because it has served as a haven and 

given hope to oppressed people every-

THE GENOCIDE CONVENTION: IN 
ACCORD WITH AMERICAN TRADI
TION 
Mr. PROXMIRE. Mr. President, under 

the Genocide Convention, the contract
ing parties confirm that "genocide is a 
crime under international law which 
they undertake to prevent and punish." 

This undertaking is an international 
commitment consistent with the princi
ples and human feelings which lie very 
deep in our American tradition. Our own 
Bill of Rights is evidence of such a com
mitment. It does not, however, stand 
alone. 

The Ten Commandments, the Magna 
Carta, the French Declaration of the 
Rights of Man and the Citizen; these 
and other great documents of human 
rights have taken various forms. But 
from the law of Moses to the pact be
tween King and nobles at Runnymede, to 
the charters of the English, French, and 
American revolutions, the essential ele
ment has been a statement of the rights 
of free men, together with the punish
ment or threat of punishment for those 
who would dare to deny these rights. This 
pattern is followed in the Genocide Con
vention, which specifies the right of na
tional, ethnic, racial, and religious 
groups to exist-to survive. 

Until 1945, efforts to legislate interna
tionally were quite limited. It was the 
holocaust of World War II which finall:.r 
gave rise to the legal concept of geno
cide and to the movement to outlaw this 
most horrible of crimes under interna
tional law. 

As we know, this country took the 
leadership in connection with the Geno
cide Convention in the United Nations. 
It was through the efforts of President 
Truman and the administration and the 
support of our Government and our peo
ple that the Genocide Convention had 
i t3 beginning. 

Now, virtually every developed country 
in the world has ratified the Genocide 
Convention, but not the United States, 
although every President since President 
Truman has pleaded with the Senate to 
ratify it. 

The Genocide Convention seeks to pro
tect the most basic right-the right to 
live-which was initially proclaimed by 
this country in its Declaration of In
dependence. This promise of the declara-

where. And yet we hang back frcm rati
fying a treaty which seeks to put into 
i:ractice one of the very principles that 
we, as a nation, have consistently fa
vored. We must put an end to this incon
sistency. We must reaffirm our commit
ment to the right of all religious, racial, 
ethnic, and national groups to live. We 
must ratify the Genocide Convention. 

QUORUM CALL 
Mr. PROXMffiE. Mr. President, I 

yield to the majority leader the remain
der of my time, if he wishes it; other
wise, I yield it back. 

Mr. ROBERT c. BYRD. I thank the 
distinguished Senator. 

Mr. President, I suggest the absence 
of a quorum. 

The ACTING PRESIDENT pro tem
pore. The clerk will call the roll. · 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ROBERT c. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered 

ROUTINE MORNING :OUSINESS 
Mr. ROBERT C. BYRD. Mr. President 

I ask unanimous consent that there be 
a brief period for the transaction of 
routine morning business, not to extend 

· beyond 15 minutes, and that Senators 
may speak therein for 5 minutes each. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

Is there morning business? 
Mr. ROBERT c. BYRD. Mr. President, 

I suggest the absence of a quorum. 
The ACTING PRESIDENT pro tern- . 

pore. The clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that the order 
for the quorum call be rescinded. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

CONCLUSION OF MORNING 
BUSINESS 

The ACTING PRESIDENT pro tem
pore. Is there morning business? If not, 
morning business is closed. 
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NATIONAL LABOR RELATIONS 
BOARD-EXECUTIVE SESSION 

Mr. ROBERT c. BYRD. Mr. President, 
I ask unanimous consent that the Senate 
go into executive session to consider the 
nomination of Mr. William A. Lubbers, 
of Maryland, to be General Counsel of 
the National Labor Relations Board for 
a term of 4 years. 

The ACTING PRESIDENT pro tem
pore. Is there objection? 

Mr. STEVENS. Mr. President, I object. 
The ACTING PRESIDENT pro tem

pore. Objection is heard. 
Mr. ROBERT c. BYRD. Mr. President, 

I move that the Senate go into executive 
session to consider the nomination of 
Mr. William A. Lubbers, of Maryland, to 
be General Counsel of the National Labor 
Relations Board for a term of 4 years. 

The ACTING PRESIDENT pro tem
pore. The question is on agreeing to the 
motion. 

The motion was agreed to. 
Mr. ROBERT c. BYRD. Mr. Prestdent, 

I move to reconsider the vote by which 
the motion was agreed to, and I move to 
lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

The ACTING PRESIDENT pro tem
pore. The nomination will be stated. 

The assistant legislative clerk read the 
nomination of William A. Lubbers, of 
Maryland, to be General Counsel of the 
National Labor Relations Board. 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum. 

The ACTING PRESIDENT pro tem
pore. The clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. WILLIAMS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

Mr. WILLIAMS. Mr. President, I ask 
unanimous consent that the following 
members of the staff of the Committee · 
on Labor and Human Resources be 
granted the privilege of the floor during 
consideration of the nomination of Wil
liam Lubbers to be General Counsel of 
the National Labor Relations Board, and 
during the vote on that nomination: 

Steven Sacher, Darryl Anderson, Ger
ald Lindrew, Michael Goldberg, Harriet 
Bramble, Joan Wilson, Denny Medlin, 
John Rother, David Winston, and John 
Casciotti. 

The ACTING PRESIDENT pro tem
pore. Without objection, it is so ordered. 

Mr. WILLIAMS. Mr. President, I am 
pleased that at long last we are able to 
bring to the Senate the nomination of 
William Lubbers to be General Counsel 
of the National Laibor Relations Board. 

Mr. Lubbers had a long and distin
guished career in labor law as a nonpar
tisan staff member of the staff of two dif
ferent Board members, as the Solicitor 
for the Board; and, finally, as the 

Board's Executive Secretary. He is now, 
of course, serving as the Board's General 
Counsel under a recess appointment. 

During his 27 years of service on the 
Board, he has worked during the incum
bency of seven different Chairmen of the 
Board and 21 different Board members. 

Mr. Lubbers has earned a reputation 
of unquestionable competence and integ
rity. This fact was borne out at the 
hearings on .the nomination at which all 
witnesses, both those opposed to and 
those supporting the nomination, stated 
that they did not question Mr. Lubbers' 
competence as a labor lawyer or his 
integrity. 

Because the President has nominated 
such a highly qualified person for the 
post, one whose competence and prof es
sional integrity are admitted even by 
opponents of the nomination, we might 
assume confirmation would be assured. 
Indeed, on the record, there is no valid 
basis for ref using to consent to the 
President's choice~ 

In this case, however, we are dealing 
with labor law, an area of law and public 
policy characterized by emotional rhet.
oric and highly partisan advocacy. 

Therefore, despite Mr. Lubbers' ob
vious qualifications for this position, and 
his unquestioned integrity, it is not al
together surprising that there has been 
some opposition to this nomination. 

Three basic arguments are made by 
those who oppose confirmation. First, it 
has been suggested that Mr. Lubbers' 
close association with the Board, and 
hts long service on the staff of its present 
Chairman, Mr. Fanning, make it impos
sible for him as General Counsel to as
sume a position which is sufficiently 
independent. 

Second, opponents of this nomination 
argue that even if Mr. Lubbers is able 
to act independently and impartially as 
General Counsel, he will not have the 
appearance of independence or impar
tiality due to his past association with 
Board Chairman Fanning. 

Finally, it is argued that Mr. Lubbers 
lacks private-sector experience and, 
therefore, will not be a good General 
Counsel. 

Mr. President, the testimony given 
during Mr. Lubbers' confirmation hear
ing conclusively rebuts these objections. 
The Committee on Labor and Human 
Resources heard testimony from three 
former Board members and two former 
General Counsels of the Board, as well 
as from practitioners and academicians. 
This testimony strongly supports con
firmation. 

With regard to the issue of Mr. Lub
bers' close association with the Board 
and its present Chairman, I would sug
gest that we should not question his as
sociation. Indeed, we should applaud it. 
The central function of the Board is 
adjudicating cases on the basis of the 
Board members' best impartial judgment 
of the meaning of the law. Thus, Mr. 
Lubbers' background is one of careful 
fidelity to the law and of nonpartisan
ship. The fact that much of Mr. Lubbers' 

service has been on the staff of the in
cumbent Chairman John Fanning is also 
a strong indicator of dedication and 
fidelity to the law. 

Chairman Fanning's service on the 
Board has received the approval of six 
different Presidents, three from each of 
our two major political parties. 

Witnesses before the committee on 
this nomination likewise had only the 
highest praise for Mr. Fanning's ability 
and integrity. Further, witnesses stressed 
the independent character of both 
Chairman Fanning and Mr. Lubbers. 

Let me quote from the statement of 
former Board Chairman McCulloch 
when he said this at our hearing: 

The independent cha.riacters of both men
a.nd believe me I know them to be so--fore
close any possib111ty of improper interven
tion. Mr. Fanning never allowed his staff 
members to be mere "yes-men." Mr. Lubbers 
never showed any tendency in tha.t direction. 
Both men a.re a.cutely a.ware of the statutory 
separation and of the obligation of the oaths 
they take on a.ssuming office. 

This is the statement of a person whom 
some of us here in this Chamber knew 
as a staff member within the Senate, Mr. 
Frank McCulloch. We know that what
ever he says can be taken virtually as 
gospel. He was, of course, a very much 
respected, very much loved member of 
the staff of a former colleague of ours, 
Senator Paul Douglas of Illinois; and 
when McCulloch speaks I think this 
whole Chamber, particularly those of us 
who served here during his incumbency 
as a staffer, will know that it can be 
relied on. 

He was there. He worked there with 
Bill Lubbers and with John Fanning. He 
knows them, and Members of this body 
can rely on the absolute truth and reli
ability of his statements on this nomina
tion. 

It is also instructive to see what for
mer Board General Counsel Peter Nash 
said in the hearings on this nomination: 

I a.m confident in my own mind, knowing 
Bill Lubbers and John Fanning, that never 
would they brea.ch either the letter or the 
spirit of section 3 ( d) of the a.ct. 

Mr. President, I ask unanimous con
sent to include in the RECORD the provi
sions of 3 (d) of the National Labor Rela
tions Act that insures the separation of 
the functions of the Board's and General 
Counsel's offices. 

There being no objection, the section 
was ordered to be printed in the RECORD, 
as follows: 

"NA'l110NAL LABOR RELATIONS BOARD 

"{d) There shall be a. Genera.I Counsel of 
the Boa.rd. who sha.11 be a.ppointed. by the 
President, by a.nd with the a.dvice a.nd coni
sent of the Senate, for a. term of four yea.ra. 
The General Counsel of the Boa.rd sha.ll ex
ercise general supervision over a.11 attorneys 
employed. by the Boa.rd: (other than trial 
exa.miners and legal a.ssista.nts to Boa.rd mem
bers) a.nd: over the officers and employees in 
the regional offices. He shall have final au
thority, on beha.lf of the Board, in respect of 
the investigatiolli of charges and issuance of 
complaints under section 10, a.nd in respect 
of the prosecution of such compla.i~ts before 
the Boa.rd, and shall ha.ve such other duties 
a.s the Boa.rd ma.y prescribe or as may be 
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provided. by law. In case of a vacancy in the 
office of the General Counsel the President 
ls authorized. to deslgn~te the officer or em
ployee who shall a.ct a.s Oene~a.l Counsel dur
ing such va.ca.ncy, but no person or persons 
so designated shall so a.ct ( 1) for more than 
forty days when the Congress ls in session 
unless a nomination to fill such vacancy 
shall have been 'submitted to the senate, or 
(2) after the adjournment sine die of the 
session of the Senate in which such nomina
tion was submitted." 

[En. NoTE: Section 3(d) was a.mended by 
Sec. 703 of the La.bor-Ma.n;a.gement Reporting 
and Disclosure Act of 1959 to add the last 
sentence, effective 60 days after enactment.] 

Mr. WILLIAMS. It is significant, I 
think, that a former General Counsel, 
Peter Nash, appointed during a Republi
can administration, says-and I repeat 
it-"I am confident in my own mind, 
knowing Bill Lubbers"-and he, too, let 
me say parenthetically, knew him well
"and John Fanning, that never would 
they break either the letter or the spirit 
of section 3 (d) of the act." 

Thus, Mr. President, all of this, plus 
other material in the record, conclu
sively negates any contention that Mr. 
Lubbers may be too dependent upon, or 
too closely related to, the Board Chair
man. Board regulations flatly prohibit 
the General Counsel and Board members 
from engaging in off-the-record commu
nications about cases before the Board or 
General Counsel; and it is clear that 
neither man would breach this prohibi
tion. 

Opponents of this nomination argue 
that even if Mr. Lubbers has the incli
nation and capacity to be an independ
ent General Counsel, due to his long as
sociation with Chairman Fanning he will 
not have the appearance of independ
ence, and parties will therefore not have 
confidence in the impartiality of the 
Board. 

The only danger that I see on this point 
is that antilabor opponents of this nom
ination will make it a self-fulfilling 
prophecy through their extensive pub
lication of the argument. 

The Committee on Labor and Human 
Resources has repeatedly considered, but 
rejected, similar arguments against con
firmation of various nominees to posi
tions at the Labor Board. As in this case, 
the committee has been convinced by the 
nominees' records for integrity and abil
ity that they would honor their oaths of 
omce and fulfill their public trust, if 
confirmed. 

To take one recent example of this: 
When former Chairman Edward Miller 
was nominated to the Board by Presi
dent Nixon, his confirmation was op
posed by George Meany in the following 
terms: 

Our sole and simple reason for opposing 
this nomination ls that Mr. Mlller, through
out his professional career, has been an em
ployer lawyer. 

Those were the words of the then 
president of the AFL-CIO George 
Meany. 

Mr. Meany also stated: 
It is, of course, possible that some union 

or employer lawyers might be able to put 
their past associations behind them a.nd 
render fair and impartial Justice. Yet a sus-

plclon would always remain, and it is impor
tant that justice not only be done but that 
it appear to be done. 

Those, ·again, were the words of Pres
ident George Meany in connection with 
the nomination of Mr. Miller. 

Now, I point out, Mr. President, that 
Mr. Miller was confirmed and served as 
Chairman of the Board. He was heard 
and the witnesses were heard. He was 
examined on his competence and integ
rity, notwithstanding those who felt 
there would be an appearance of con
flict and carryover of past associations. 

The committee reporting at that 
time-the Labor and Public Welfare 
Committee recommended in favor of 
confirmation-and the U.S. Senate con
firmed Mr. Miller as Chairman of the 
Board. 

The third argument of opponents of 
this nomination is that Mr. Lubbers is 
not qualified for the position of General 
Counsel because he lacks private sector 
experience. This argument, I suggest, is 
ridiculous, in light of Mr. Lubbers' 
record. 

The central function of the General 
Counsel is to decide whether complaints 
should be issued. These decisions are best 
based upon a familiarity with the rele
vant labor law decisions of the Board 
and the courts. 

During a 10-year period as a staff 
counsel at the Board, Mr. Lubbers would 
have been required to review approxi
mately 1,500 to 2,000 labor law cases. 
During a like period in private practice, 
former Board Chairman Miller stated 
that prior to his own confirmation he 
had engaged in about 40 to 50 labor law 
cases. 

Under the circumstances, as former 
General Counsel Arnold Ordman testi
fied, any suggestion that Mr. Lubbers 
lacks requisite experience "can only be 
based on a gross misunderstanding of 
what a staff assistant or legal assistant 
to the Board really does." That quote is 
from former General Counsel Arnold 
Ordman. 

With regard to the question of admin
istrative experience, Mr. Lubbers, as Ex
ecutive Secretary of the Board, has held 
the top administrative post on the Board 
staff. Now, of course, he has actually 
served as General Counsel for over 3 
months. 

Further, previous General Counsels 
have been apPointed who have had little 
or no prior administrative experience. 
For example, Mr. Peter Nash was ap
pointed General Counsel after less than 
1 year as head of the Solicitor's Office at 
the Department of Labor. That office was 
less than one-fifth the .size of the Gen
eral Counsel's omce at that time. Yet 
those who question Mr. Lubbers' admin
istrative experience do not criticize the 
administrative performance of Mr. Nash. 

I sat as the chairman during the nom
ination proceedings on Mr. Peter Nash. 
I suppose we could have raised the same 
kind of question on Mr. Nash; and we 
could have had a preview of what is go
ing to go on during the debate here on 
the Lubbers' nomination. That, of course, 
was an appointment from the Republi-

can administration that came to a 
strong majority of Democrats. 

I can recall vividly the nomination of 
Mr. Nash, how it came to us and the 
hearings we had. I think we had that 
heard, reported by the committee, and 
confirmed here in ·a matter of hours. Mr. 
Nash had less background, but we knew 
he had ability, we knew he had integrity 
and that is all we looked at. And we re
ported his nomination out of the com
mittee and we brought his nomination 
over here and I do not think there was 
even a recorded vote on that. We will 
check on that. 

I am just suggesting that if the eyes 
were on the essence now as it was on the 
essence then-character, integrity, 
knowledge, and ability-this one, too, as 
a nomination would have been confirmed 
last fall. We would have been here and 
we would have voice-voted William Lub
bers then. We are not in that situation. 
We have been at other times. We are not 
now. 

So we will further consider our record . 
here in analyzing Mr. Lubbers for his 
very important position. -

Let me come back again to former 
Board Chairman Frank McCulloch, who 
observed Mr. Lubber's work during 9% 
years when they both served with the 
Board. He testified at the hearings on 
the nomination: 

The NLRB ls the best place to acquire 
training and experience in the administra
tion of the labor law. Lubbers has that 
training and experience to an exceptional de
gree .... Lubbers' g~asp of the law is recog
nized as outstanding. The sharply contested. 
nature of the issues decided by the agency 
subjects it to a heavy legal cross-fire, that 
requires balance, steadiness, insight and fair
ness in arriving at conclusions. Lubbers fully 
demonstirated that crucial balance and fair
ness in all his recommendations that I 
observed. 

That is a quotation from former Board 
Chairman McCulloch, who was there 
9% years ago and observed Mr. Lubbers 
through all of that time. And that is the 
strongest statement that I have ever read 
here in support of the nominee before the 
Senate. 

Mr. President, I believe that this record 
clearly demonstrates that William Lub
bers is highly qualified to be General 
Counsel of the National Labor Relations 
Board. His long years of distinguished 
service on the Board staff, his extensive 
experience in labor law, and his record 
of competence and integrity have fully 
qualified him to carry out the duties of 
this office. 

I hope that before the debate is over 
the junior Senator from Maryland who 
introduced Mr. Lubbers to the commit
tee, Senator SARBANES, might add an
other dimension here. What he had to 
say about Bill Lubbers is in the record. 
He opened our hearings and it is there 
on page 1 of the hearing record. Senators 
can refer to it. He spoke about the extra 
dimension of Bill Lubbers that I have not 
addressed here. I have addressed myself 
to the qualities that are essential in a 
General Counsel of the National Labor 
Relations Board. 
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Senator SARBANES took us beyond that 
to Bill Lubbers as the man living in a 
community in Montgomery County and 
how, with the heavy responsibilities he 
has had over here at the National Labor 
Relations Board, he has been such a 
strong, constructive, contributing figure 
in the community in which he lives. I 
hope that extra dimension will be added 
before the debate is over, by someone 
who knows him, Senator SARBANES. 

Mr. President, I hope that the Senator 
from Utah, my dear friend, Senator 
HATCH, will say some of the nice, refresh
ing things about Bill Lubbers that he 
said in the hearings. I look forward to 
his leading the opposition. Hopefully, we 
will not be in opposition too long. 

The ACTING PRESIDENT pro tem
pore. The Senator from Utah. 

Mr. HATCH. Mr. President, I wonder 
if I could just ask a couple of questions 
of the committee chairman. Our com
mittee has in the past dealt with the 
types of impartiality issues underscoring 
the Lubbers nomination. The chairman 
referred specifically to the former Chair-

. man, Mr. Miller. The situation is not 
comparable because of the longtime re
lationship of Mr. Lubbers with the Chair
man of the Board then. 

If I could ask the chairman a question, 
can the chairman think of any other sit
uations that the committee has consid
ered which are really comparable to the 
current nomination? 

Mr. WILLIAMS. Comparable in char
acter, ability, and competence? 

Mr. HATCH. No, I am talking about 
the situation--

Mr. WILLIAMS. I went through the 
Peter Na.sh story. After hearings, I found 
he was competent, a man of integrity, a 
man of character. He did not have as 
much background in the labor law that 
is the subject matter of the National 
Labor Relations Board and its activities, 
but I see some comparability the.re. 

Mr. HATCH. On that particular point, 
the chairman implied in his statement 
that the former General Counsel, Peter 
Nash, had little practical experience be
fore coming to the Board after 1 year 
as the Solicitor of Labor. Let me ask 
this: Is the chairman aware of Peter 
Nash's prior experience as a lawver in 
Rochester, N.Y., for a good number of 
years before coming to the Department 
of Labor, and his extensive experience 
in the field of labor law, and, I might add, 
practical experience at that? 

Mr. WILLIAMS. I do not have the 
number of cases that he handled while 
he was practicing law. 

Mr. HATCH. But the chairman is aware 
of it. · 

Mr. WILLIAMS. But if it was any
thing like one of the witnesses who prac
ticed law, we found that this practice 
found him to be engaged in far fewer 
cases than someone whose professional 
practice, career, is totally devoted to la
bor law through an appointment as 
counsel of the National Labor Relations 
Board. 

Mr. HATCH. How many prior cases 
ha.s Mr. Lubbers had? I can answer that 
for the chairman. 

Mr. WILLIAMS. Well, he has worked 
on thousands of cases. 

Mr. HATCH. How many elections has 
he supervised? 

Mr. WILLIAMS. !'think here we have 
another comparability. 

Mr. HATCH. I can answer for the 
chairman. 

Mr. WILLIAMS. About the same num
ber as Peter Nash did. I do not think 
he supervised any. 

Mr. HATCH. But Peter Nash partic
ipated in them, understands the law on 
both sides, has worked with them, and 
he had extensive labor law experience on 
the private side before he became Soli
itor. That is my understanding. 

Mr. WILLIAMS. I would differ there. 
I would think as Solicitor of Labor he 
was not engaged in any of those election 
procedures and that Lubbers, on the 
other hand, because he was on the Board 
where the contested questions of elec
tions appeared, one way or another was 
exposed to representation cases. 

Mr. HATCH. That was not his testi
mony. 

Mr. WILLIAMS. Well, it was not his 
testimony because it was not raised. 

Mr. HATCH. I believe I asked him how 
many elections he had supervised and he 
admitted none. 

Mr. WILLIAMS. He did not supervise 
because he was with the Board. Nash did 
not supervise because he was Solicitor 
of Labor. How many representation elec
tion cases have they been involved in? 
Lubbers, many, working as an employee 
of the National Labor Relations Board; 
Nash, as Solicitor of Labor, I would say 
none. I think that is not their job as 
Solicitor of Labor. 

<Mr. LEVIN assumed the chair.) 
Mr. HATCH. Let me say this, Mr. 

President: Peter Nash is one of the most 
eminent labor lawyers in the country. 
He had experience before coming in as 
Solicitor. I might add that Peter Nash 
had had all kinds of practical experi
ence in this area and Mr. Lubbers has 
not had any, other than his work on 
the Board, which did not deal with that 
particular area. He admitted that. Peter 
Nash became Solicitor of Labor and was 
already recognized as one of the bright 
lights in the field. 

Mr. President, it is my unfortunate 
duty to challenge the nomination of 
William A. Lubbers as General Counsel 
for the National Labor Relations Board. 
I do so with some reluctance because, 
frankly, Bill Lubbers is a nice person 
and a nice guy who has dedicated his 
life to the Board's work. But on balance 
his nomination has the potential, for 
many objective reasons I will talk about 
in the days to come, to seriously hurt 
the public confidence in the National 
Labor Relations Board. And I might 
add, in the National Labor Relations 
Act. 

His nomination is filled with liabili
ties which will erode the credibility of 
the Natonal Labor Relations Board. 

I contend it is not in the best inter
ests of the public and the NLRB that 
he be confirmed. By way of background 

information to my colleagues, and of 
course, to the public : · 

The National Labor Relations Act 
guarantees the right of workers to or
ganize and to bargain collectively with 
their employers, or to refrain from all 
such activity. To enable employees to 
exercise these rights and to prevent 
labor disputes which may impede inter
state commerce, the act places certain 
limits on activities of employers and 
labor organizations. 

The act generally applies to all em
ployers engaged in interstate commerce. 
It does not apply to railroads and air· 
lines which are covered by the Railway 
Labor Act. 

The policy of the act is to prevent 
obstacles to the free fiow of interstate 
commerce by encouraging collective bar
gaining and by protecting workers in 
their selection of a bargaining repre
sentative; and to protect the rights of 
the public in connection with labor 
disputes. 

Administration of the law rests pri
marily with the National Labor Rela
tions Board, which has two principal 
functions under the act: First, to pre
vent and remedy unfair labor practices 
whether by labor organizations or by 
employers, and second, to conduct secret 
ballot elections in which employees de· 
cide whether unions will represent them 
in collective bargaining. 

Members of the Board are appointed 
by the President, with consent of the 
Senate, for terms of 5 years. The term of 
one Board member expires each year. 
The General Counsel is appointed by 
the President, with consent of the Sen
ate, for a term of 4 years. 

With this very general background of 
what the Taft-Hartley Act is all about, 
one might ask at this point why all the 
"fuss" about the Board's General Coun
sel. After all is he not just another Gov
ernment lawyer-a cast of thousands 
here in Washington? 

The answer is a "no" and a "yes." Yes 
in the sense that he is indeed one of a 
host of Government attorneys but a "no" 
in that he is one who is uniquely situated 
by the statute with enormous unreview
able legal powers to shape the develop
ment of the national labor relations 
policy for this country. 

This is because the General Counsel 
has final-I would like that underlined
unreviewable authority over the investi
gation and prosecution of labor law 
violations. 

Let me repeat that. This is because the 
General Counsel has final unreviewable 
authority over the investigation and 
prosecution of labor law violations. 

The General Counsel's decision to 
bring, or not to bring a case before the 
NLRB may, as a practical matter, affect 
substantive rights because the General 
Counsel chooses the cases that the NLRB 
will ultimately decide. The Federal 
courts do not have the discretion to over
turn his decisions on the complaints he 
issues or refuses to issue. Thus, it is 
imperative that the General Counsel be 
independent, impartial, and experienced 
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in his processing of alleged labor law 
violations under the National Labor Re
lations Act. It is my opinion that Mr. 
Lubbers possesses none Of the above 
qualifications for the position. 

Recognizing the magnitude of the legal 
authority possessed by this so-called 
Government lawyer, the Congress de
liberately structured the NLRA in 1947, 
by statutorily enacting section 3(d) to 
separate the two operating branches of 
the NLRB-the omce of the General 
Counsel and the five-member National · 
Labor Relations Board which is called 
upon to decide the cases brought by him. 

Before 1947, the General Counsel of 
the NLRB was subject to the authority 
and direction of NLRB. This led to 
criticism of the NLRB serving as prose
cutor, judge, and jury in what was sup
posed to be an impartial hearing. In 
1947, Taft-Hartley Act amendments 
responded to this criticism by creating 
an independent General counsel, there
by separating the prosecutorial from the 
decisionmaking function. It was clearly 
the intent of the law that the General 
Counsel was to be a "public" prooecutor 
of labor law violations and that the of
fice of General Counsel must be entirely 
separate from and independent of the 
five NLRB members or their staffs. 

At this point, I believe it would be 
helpful to the Senate to highlight cer
tain relevant portions of the Taft-Hart
ley debates explaining section 3 (d) lest 
there be any confusion regarding what 
the Congress had in mind by making the 
Board's General Counsel "holier than 
Caesar's wife"-in other words "beyond 
reproach." My review of this legislative 
history on this subject is confirmed by 
the analysis of Mr. Jack Noble, labor 
counsel for the American Retail Federa
tion, who has provided me with a 
thorough and excellent analysis with 
the legislative concerns of that period 
whi.ch, by the way, are as valid today a.~ 
they were then and even perhaps more 
important in today's climate in light of 
the Board's conststently flawed decision
making, which I may discuss at length 
later in this debate. 

Mr. Noble says: 
Con~ess, recognizing the ms of a system 

of enforcement in which the prosecutional 
and quasi-judicial functions of the National 
Labor Relations Board overlapped, suggest
ed, in the .words of Senator Taft: 

"The Board itself has been sensitive to the 
reproach that it acts as judge, jury and 
prosecutor .... " 

And he goes on: 
In order to make an effective separation 

between the judicial and prosecuting func
tions of the Board . . . the conferees created 
the 0111.ce of general counsel of the Board 
... 93 Cong. Rec. 7001 (dally ed. June 12, 
1947). 

In another statement, Senator Taft 
described the duties the sponsors envi
sioned would be performed by the Gen
eral Counsel: 

The general counsel is to have general 
supervision and direction o:t all attorneys 
employed by the Board . . . and of all the 
officers and employees of the Board's re
gional office. He is also to have final author
ity to act in the name of, but independently 

o:t any direction, control, or review by, the 
Board in respect to the investigation of 
charges and the issuance of complaints ... 
and in the prosecution of such complaints 
before the Board. 93 Cong. Rec. 6599 (daily 
ed. June 5, 1947). 

The establishment of an independent 
General Counsel was severely criticized 
by the Democrat leadership in the Sen
ate. Senator O'Mahoney of Wyoming 
prophetically announced, concerning the 
proposed section 3(d) of H.R. 3020: 

We are told that the general counsel of 
the Board wlll be appointed, not by the 
Board, but by the President of the United 
States, with the advice and consent of the 
Senate. He will be an indep~ndent officer. 
He wm not be subject to direction by the 
National Labor Relations Board with respect 
to his principal functions .... 93 Cong. Rec. 
7678 (daily ed. June 23, 1947). 

Inaccurately, however .. the Senator 
predicted: 

· The blll, if it becomes law, will set up 
a labor czar, with power and authority over 
the economy of the whole United States, 
greater by far than the power that was ever 
vested in any Government official under Pres
ident Roosevelt or the New Deal. 

He went on to say: 
Its first result will be to bring about a 

struggle for power within the agency be
tween the Board itself and the general 
counsel. 93 Cong. Rec. 7677 (daily ed. June 23, 
1497) 

In the House of Representatives, the 
bill's sponsor, Congressman Fred Hart
ley of New Jersey, stated: 

It [Section 3(d)] creates a general coun
sel who shall be independent of the Board 
and on all complaints by employees the 
counsel shall be the investigator and prose
cutor, and the Board itself will be merely 
a quasi-judicial board passing on the case 
as presented by the counsel. 

He went on: 
He acts on behalf of the Board but com

pletely independent of the Board. 

· Congressman Hartley responded af
firmatively to the "umierstanding" of 
Representative Owens. The "under
standing" was that: 

. . . the general counsel . . . shall have 
the power to proceed with the investigation, 
with the complaint, and shall have complete 
power over the attorneys who are prosecut
ing; ... the Board shall not control him or 
have the right of review in any way. Is that 
correct? 

Hartley's answer was: 
The gentleman's opinion is absolutely cor

rect. 93 Cong. Rec. 6540 (daily ed. June 4, 
1947) 

Mr. President, if there is any serious 
dispute about the statutory scheme here, 
I would be most willing to review the en
tire legislative debate surrounding the 
Taft-Hartley amendments as an instruc
tional aid to the Senate. 

With the legislative history of Section 
3 (d) at this point in a crystal clear light, 
one might ask, how does Mr. Lubbers fit 
into the statutory framework demanded 
by the Congress? 

In my opinion, he does not, and his 
confirmation as General Counsel of the 
NLRB would be a serious mistake. Cer
tainly his nomination brings into ques
tion .the independent nature of the Gen-

eral Counsel position demanded by the 
law in section 3(d) and seriously affects 
the delicate balance between labor and 
management, a balance already being 
questioned as a result of recent appoint
ments to the NLRB and resulting recent 
decisions. 

Mr. Lubbers' independence from the 
Board is called into question by the fact 
that he served for 20 years on the st;atf 
of present NLRB Chairman John Fan
ning. It is fair to characterize the Fan
ning-Lubbers relationship as extremely 
close. In addition to the personal work
ing association over an extremely long 
period of time, Mr. Fanning has secured 
promotions for his protege, Mr. Lubbers, 
throughout his career with the agency
namely to Solicitor for the Board and its 
Executive Secretary. Now it is on to big
ger and better f eats---Fanning's desire to 
"grab the brass ring" by making Mr. 
Lubbers the Board's "independent" Gen
eral Counsel. 

This relationship between the Chair
man and Mr. Lubbers is highlighted by 
the Chairman's public statement that he 
would have to "reassess" his own position 
if Mr. Lubbers were not confirmed; in ef
fect, threatening to resign if his own 
man is not appointed. Such a situation 
does not bode well for the independence 
of the omce of General Counsel which 
Congress sought to achieve in 1947. 

It is not exaggeration to say that Mr. 
Fanning has a markedly pro-union rec
ord, and it is clear that Mr. Lubbers 
helped write many of the decisions Of 
Chairman Fanning. During his confir
mation hearing, Lubbers acknowledged 
this but elected to hide behind the at
torney-client privilege when pressed by 
me to answer at least the number of 
decisions he participated in as a legal 
adviser. This is of significance since, with 
the addition of Member John Truesdale, 
Chairman Fanning has been overruling 
NLRB precedents that went against 
unions, some of which had been "on the 
books" for only a year or so. With this 
background, the alliance of Lubbers as a 
permanent prosecutor, if confirmed, and 
the Fanning court has the potential to 
harm and disrupt labor relations in this 
society. It makes our debate on the so
called .Labor Reform Act a moot aca
demic exercise, because approving, in a 
formal sense, this relationship will im
mediately stack the deck in favor of the 
unions, which the Senate was de
liberately unwilling to do by refusing to 
enact that outrageous bill. 

There are other problems presented 
by the Lubbers nomination. 

With respect to his abi.lity to be im
partial, one need only point to Mr. Lub
bers' admission to me during his con
firmation hearings that he gave "tech
nical assistance" on the Labor Law Re
form Act to union leaders during the 
Senate debate on the Labor Law Re
form Act of 1977, which, as Senators 
know, was recommitted following a suc
cessful filibuster. Although he refuses 
to divulge what "technical assistance" 
encompassed, it is interesting to note 
that he was an NLRB employee at the 
time and, thus, supposedly neutral. 
Moreover, he undertook these meetings 
without clearing them with all Board 
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members, as is the custom, but only 
with the knowledge and consent of 
Chairman Fanning who as I understand 
the situation also participated in these 
discussions. Many people I have talked 
with truly feel that Lubbers is now be
ing rewarded at best partly for his 
"technical assistance" in support of big 
labor's attempt to secure its special in
terest legislation. 

Now Senator WILLIAMS may parade 
out a civil service regulation which pur
ports to legitimize that activity. But, I, 
for one, do not feel that ex parte discus
sions with vested special interests by 
supposedly impartial NLRB Government 
employees about pending legislation 
which those interests want and which 
those same Board employees might be 
called upon to · administer at a later 
date is wlthin the letter or spirit of 
those regulations. If that is the official 
interpretation by the Office of Per
sonnel Management about this situa
tion then those regulations need to be 
clarified by law or otherwise to prohibit 
this kind of activity in the future. 

On this same note I might point out 
to my colleagues that during his confir
mation hearing, former high-ranking 
officials of the agency denounced Lub
bers' conduct as extremely poor judg
ment in contravention of known Board 
custom and oolicy. 

Another example of Mr. Lubbers' 
questionable neutrality is recently seen 
in one of his first cases argued before 
the Board as acting General counsel, 
following his recess appointment. In 
Dalmo Victor Mr. Lubbers "disowned"
Member Jenkins' word-the previous 
position argued by General Counsel Irv
ing only a few months before and 
adopted the position urged by the union 
to the effect that a union's implied right 
to enforce solidarity during a strike takes 
precedence over an employee's express 
right to refrain from engaging in 
union activity. In fact, a review of the 
oral argument in that case, which we 
might get into depth later, reflects Lub
bers taking the position that an em
ployee can elect to leave the union be
fore a strike begins but having failed 
to do so is forever estopped from resign
ing during the pendency of the collec
tive bargaining dispute. Obviously this 
decision has awesome implications in 
altering the labor-management balance 
during an economic dispute-in favor 
of unions and to the detriment of what 
I would think are the fundamental 
rights of rank and file workers. 

Since Dalmo Victor, I have received 
evidence from other labor attorneys 
confirming other such reversals of po
sitions, thereby further undermining the 
confidence and stability necessary to ef
fective labor relations. 

Keep in mind, he has only been Gen
eral Counsel by appointment for just a 
few months and, already, he has made 
some major reversals in longstanding 
labor law decisions. 

I might mention that when he was first 
appointed at the end of last year, the 
administration recognized that we were 
going to fight that appointment. After 
the first of the year, they gave him a 

recess appointment so they could go 
around the confirmation process and ap
point him for a year. So he will continue 
to act for a year, in spite of the fact that 
we are raising these issues and even if we 
do happen to win on this issue on the 
floor. 

Finally, Mr. Lubbers' only experience 
has been as an "ivory tower" bureaucrat 
in Washington who has never been in
volved in real world, day-to-day labor
management relations. Moreover, even 
his experience with the agency has been 
limited. He has no experience admin
istering a huge staff, with many regional 
offices around the country, whose effi
cient operation is important to all 
parties. 

The foreg.oing reasons are the basis for 
my objection to this nomination. There 
are others. However, I will bring those 
out at a later date. I wish to emphasize, 
however, that they are not a personal at
tack on Mr. Lubbers but merely express 
my concern for upholding the integrity 
of what has been our workable collective 
bargaining system which I believe to be 
in grave jeopardy should this nomination 
be confirmed. 

At least three other things ought to be 
mentioned during this opening volley on 
the nomination : First, the history lead
ing up to the submission of the Lubbers 
nomination to the Senate; second, a 
similar situation presented to other Sen
ators serving on the Agriculture Commit
tee and the way that matter was prop
erly disposed of; and, third, the unwar
ranted involvement of board member 
Betty Murphy in the drive to confirm 
Lubbers by holding her renomination 
captive to the success of his nomination. 

On point No. l, it is fair to say that for 
many of the same reasons I have briefly 
outlined here-Lubbers' lack of inde
pendence, his lack of imp:utiality, and 
his Jack of experience-the business com
munity, an indispensable part of the 
labor-management equation, opposes his 
nomination. Passions are running high, 
but with good cause. Substantial seg
ments of management were consulted by 
the White House about a suitabie candi
date for the job prior to Lubbers' selec
tion. Business lodged its vehement op
position. The way I get it the White 
House responded that opposition from 
business was expected for any candidate 
who could be nominated. 

The business community responded 
that was not true and that there were 
qualified persons, even some formally 
allied with big labor, who they would 
not oppose. Leading them to believe that 
some accommodation for their concerns 
would be made under these c1rcum
sta1-ices, representatives of the White 
Ho1.1se requested that the business con
cessions be put in writing and given· to 
them. This was accomplished by the 
Business Roundtable, the National As
sociation of Manufacturers and a verbal 
commitment was made by the Chamber 
of Commerce of the United States. 

Mr. President, I suspect it was ex
tremely difficult for these organizations 
to signify that they in essence would be 
willing to accept a general counsel from 

the ranks of organized labor-namely 
Mr. Arthur Goldberg from the Textile 
Workers Union or Mr. Carl Frankel from 
the Steelworkers Union. Especially diffi
cult to put that in writing for all the 
world to see. But in order to stop Lub
bers, they are willing to undertake those 
conciliatory efforts to at least have some
one, albeit labor affiliated, who as gen
eral counsel had the practical experience 
to assess how our "real world" labor
management works and who could make · 
decisions in that context. 

That is going a long way-and I am 
not sure the same requirements for writ
ten assurances would have been levied 
on big labor. Be that as it may, the White 
House responded after receiving these 
communications by business by nomi
nating Lubbers without further consul
tation with business. In other words, the 
way the matter was handled further 
exacerbated this situation by rigidifying 
and polarizing the labor-management 
community needlessly when a qualified 
candidate could have been agreed to in 
advance thereby avoiding the problem 
that the Senate is called upon today to 
resolve. 

On my second point, this same White 
House awhile back was considering the 
nomination of Mr. Hugh Cadden to be 
a commissioner on the Commodities Fu
tures Trading Commission (CFTC). 

Prior to its submission, 15 members of 
the Senate Agriculture Committee e1fec
tively blocked President Carter's nomi
nee for the Commodities Futures Trad
Ing Commission before the name had 
been officially announced. 

In a letter delivered to President Car
ter which I will read in full to the Sen
ate, the committee members said they 
opposed the nomination of Hugh Cad
den, presently the special assistant to 
CFTC Chairman James M. Stone. 

The committee members said they 
wanted a nominee with a background in 
the workings of the futures trading in
dustry who can "exercise independent 
judgment." They said that Cadden's in
dependence was in doubt and that his 
appointment would tilt the Commission 
toward professional regulators. 

I will read that letter into the RECORD. 
It is dated September 14, 1979. It is to 
the President, the White House, Wash
ington, D.C., 20500: 

DEAR MR. PRESIDENT: As members Of the 
Senate, we are interested that the Com
modity Futures Trading Commission 
( CFTC) be both a balanced Commission, as 

· the law required, and also a Commission 
that is composed of people with mature, ex
perienced, and independent judgment. 

We believe that a pronounced balance in 
the background, professional and practical 
experience of clearly indeTJendent Commis
sioners can provide the CFTC with a degree 
of · public respect and confidence that it 
needs to effectively do the job the Congress 
intended in the Commodity Futures Trad
ing Commission Act of 1974. 

The Committee clearly expressed its in
tention on the composition of the CFTC in 
the Committee Report on the 1974 Act when 
it said, "The Committee does not want a 
commission that is dominated by any par
ticular interest group. It wants a commis
sion that has broad knowledge of all aspects 
of the industry to be regulated, as well as 
a commission that is responsive to the needs 
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of farmers and the needs of consumers. 
Therefore, the Committee adopted an 
a.mendment which requires the President, 
tu making appointments, to seek to estab
lish a balanced commission that would in
clude, but not be limited to, persons of 
demonstrated knowledge in futures trading 
d.nd its regulation and persons of demon
strated knowledge in the p,roductlon, mer
chandising, processing or distribution of 
commodities or other goods and services. The 
Committee wishes to emphasize that the 
Commissioners are to have a broad range of 
knowledge." 

Increasingly, transactions in agricultural 
commodities regulated by the CFTC have 
come to have an important impact upon 
the economic health of American agricul
ture. With this in mind, we feel that you 
should select a nominee for the vacancy 
created by the resignation of Dr. Gary 
Seevers from outside the ranks of the pro
fessional regulators; someone who ls fam11-
13r with the actual use of futures markets 
and who is suftlciently removed from the 
confines of Washington, D.C. to appreciate 
the practical problems and effects of the 
futures trading system and its relationship 
to the productive sector of our agricultural 
economy. (Addltiona.lly, we believe that your 
nominee should be expected to exercise 
independent judgment, which precludes, in 
our view, any nominee who 1s closely asso
ciated with the Commission or any member 
of the Commission.] 

We would expect you to go outside the 
Commission to find someone who would 
brihg a new perspective and degree of inde
pendence to the agency. We think it unfor
tunate that tihe direction of experience on 
the Oommission seems to be moving toward 
professional regulators rather than the more 
balanced Commission required by law. 

It is our understanding that you have had 
the opportunity to consider a number of 
individuals with impressive credentials who 
possess the background, experience, inde
pendence, geographical diversity, and appre
ciation for the practical workings of the 
futures trading system. We would encourage 
you to chose your nominee from such per
sons, and offer to provide our separate rec
ommendations and evaluations. 

We can not support the nomination of 
Mr. Hugh Cadden inasmuch as his aippoint
ment ls contrary to what we believe is in 
the best interests of the CFTC, the futures 
trading system, and agricultural sector, and 
the intent of the Act. Therefore, we respect
fully request that you not forward the nom
ination of Mr. cad.den for this position. 

This letter was signed by the follow
ing Senators: WALTER D. HUDDLESTON, 
JESSE HELMS, EDWARD ZORINSKY, DAVID 
PRYOR, JOHN MELCHER, ROGER JEPSEN, 
BOB DoLE, RUDY BOSCHWITZ, RICHARD G. 
LUGAR, DAVID L. BOREN, MILTON YOUNG, 
DoNALD W. STEWART, RICHARD STONE, 
THAD COCHRAN, and PATRICK LEAHY. 

Mr. President, I ask unanimous con
sent that this letter to the President, 
with the signatures thereon, be printed 
in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the RECORD, 
as follows: 

The PRESIDENT, 
The White House, 
Washington, D.C. 

SEPTEMBER 14, 1979. 

DEAR MR. PRESIDENT: As members of the 
Senate, we are interested that the Commod
ity Futures Trading Commission (CFTC) be 
both a balanced Commission, as the law re
quired, and also a Commission that ts com
posed of people with mature, experienced, 
and independent judgement. 

We believe that a pronounced balance in 
the background, professional and practical 
experience of clearly independent Commis
sioners can provide the CFTC with a degree 
of public respect and confidence that it needs 
to effectively do the job the Congress . in
tended in the Commodity Futures Trading 
Commission Act of 1974. 

The Committee clearly expressed its inten
tion on the composition of the CFTC in the 
Committee Report on the 1974 Act when it 
said, "The Committee does not want a com
mission that ls dominated by any particular 
interest group. It wants a commission that 
has broad knowledge of all aspects of the 
industry to be regulated, as well as a com
mission that ls responsive to the needs of 
farmers and the needs of consumers. There
fore, the Committee adopted an amendment 
which requires the President, in making ap
pointments, to seek to establish a balanced 
commission that would include, but not be 
limited to, persons of demonstrated knowl
edge in futures trading and its regulation 
and persons of demonstrated knowledge in 
the production, merchandising, processing or 
distribution of commodities or other goods 
and services. The Committee wishes to em
phasize that the Commissioners are to have 
a broad range of knowledge." 

Increasingly, transactions in agricultural 
commodities regulated by the CFTC have 
to have an important impact upon the eco
nomic health of American agriculture. With 
this in mind, we feel that you should select 
a nominee for the vacancy created by the 
resignation of Dr. Gary Seevers from outside 
the ranks of' the professional regulators; 
someone who is familiar with the actual use 
of futures markets and who ls sufficiently 
removed from the confines of Washington, 
D.C. to appreciate the practical problems 
and effects of the futures trading system and 
its relationship to the productive sector of 
our agricultural economy. Additionally, we 
believe that your nominee should be ex
pected to exercise independent judgment, 
which precludes, in our view, any nominee 
who ls closely associated with the Commis
sion or any member of the Commission. 

We would expect you to' go outside the 
Commission to find someone who would 
bring a new perspective and degree of in
dependence to the agency. We think it unfor
tunate that the direction of experience on 
the Commission seems to be moving toward 
professional regulators rather tran the more 
balanced Commission required by law. 

It ls our understanding that you have had 
the ouportunity to consider a. number of in
dividuals with lmoress!ve credentials who 
possess the background. experience, inde
pendence, geographical diversity, and appre
ciation for the practical workings of the 
futures trading system. We would encourage 
you to chose your nominee from such per
sons, a.nd offer to provide our separate recom
mendations and evaluations. 

We can not support the nomination of Mr. 
Hugh Cadden inasmuch as his appointment 
is contrary to what we believe ls in tre best 
interests of the CFTC, the futures trading 
system. and agricultural sector, and. the in
tent of the Act. Therefore. we resuectfully 
request that you not forward the nomina
tion of Mr. Cadden for this position. 

Sincerely, 
Walter D. Huddleston, Jesse Helms, Ed

ward Zorinsky, David Pryor, John 
Melcher, Roger W. Jepsen, Bob Dole, 
Rudy Boschwltz, Richard G. Lugar, 
David L. Boren, Milton R. Young, 
Donald Stewart, Richard Stone, Thad 
Cochran, Patrick J. Leahy. 

Mr. HATCH. Mr. President, I must 
stress the words of the vast majority of 
Agriculture Committee members be
cause they are so appropriate .and anal
ogous to the Lubbers' nomination: 

"We cannot support the nomination 
of Mr. Hugh Cadden inasmuch as his 
appointment is contrary to what we be
lieve is in the best interests of the CFTC, 
the futures trading system and agricul
tural sector, and the intent of the Act . 
<establishing the CFTC) ," the 15 Sen
ators said in their letter to the President. 

"Therefore," the letter concluded, "we 
respectively request that you not forward 
the nomination of Mr. Cadden for this 
position." 

The · letter said t'he act establishing 
the CFTC requires that the Commission 
membership be balanced and that adding 
another person with just a regulatory 
background would not achieve this goal. 

"We feel that you should select a nom
inee • • • who is familiar with the ac
tual use of future markets • • • 

"Additionally, we believe that your 
nominee should be expected to exercise 
independent judgment, which precluded 
in our view, any nominee who is closely 
associated with the Commission or any 
members of the Commission." 

In summary, Mr. President, this entire 
situation could have, and should have 
been, avo:ded. I hope the Senate will 
agree · that Mr. Lubbers is not qualified 
for the position of General Counsel be
cause of the reasons I have urged. There 
may be other positions with the NLRB 
or other Government agencies for which 
he would be qualified. But not the gen
eral counsel's position. 

Perhaps if the Senate sees fit to re
ject this nomination or to recommit it 
back to the Labor Committee, the White 
House could be encouraged to go back to 
the drawing board in good faith consul
tations with both labor and management 
to select a candidate without the liabili
ties possessed ty Mr. Lubbers who could 
restore the integrity of the NLRB and i~ 
procedures. This is a "do-able" thing and 
one that I pledge myself to facilitate 
should the Senate decide to afford that 
opportunity. 

Mr. President, to further enlighten my 
colleagues, I shall read into the RECORD 
an excellent op-ed article written by the 
distinguished columnist James J. Kil
patrick, entitled "An Unfortunate Ap
pointment," which appeared in the Feb
ruary 12, 1980, edition of the Washington 
Star. This is what Mr. Kilpatrick goes 
on to say: 

As a working proposition, every president 
ought to have wide latitude in his nomina
tions to public bodies. A president's ap
pointive power ls part of the intricate as
sembly of springs, pendulums and counter
weights that makes our system go, and 
Congress ought not to jam the ·works with
out compelling reason. 

But there · are times when the Senate·s 
corollary power to advise and consent ought 
to be negatively invoked. Such an occasion 
is at hand in the president's nomination 
of William A. Lubbers for a full four-year 
term as general counsel of the National La
bor Relations Board. If the president wlll not 
withdraw this regrettable appointment, the 
Senate should reject it decisively. 

For three reasons. The first has to do with 
the urgent need to restore confidence in 
government; the second has to do with the 
nature of the general counsel's power; the 
third goes to the alternatives available to 
the White House. 

There may have been a time--ln Grant's 
administration, perhaps-when public con-
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fidence in government was lower than lt ls 
now. The polls do not go back that far. But 
not ln my lifetime can I recall a period in 
which distrust of government, and espe
cially of the federal government, was deeper 
or more pervasive. This alienation didn't be
gin with Watergate, but Watergate made lt 
worse. And such recent depressing lncl
dents as tlie purported bribery of half a 
dozen members of Congress add to the poi
sonous cloud. 

Into this miasma comes the nomination 
of Mr. Lubbers to the most powerful posi
tion in the whole of the executive branch. 
Search the executive agencies as you wlll, 
you wm not find any position to compare 
with general counsel of the NLRB. He alone 
commands unrevlewable discretion !or his 
acts. I! the general counsel agrees to hear 
a complaint of unfair labor practices, the 
complaint wm be heard. If he refuses, that's 

· it. Goodbye. Finis. His refusal cannot be 
appealed to the NLRB. It cannot be appealed 
to the federal courts. 

For these reasons, Congress went to great 
pains to make the general counsel absolutely 
independent of the board. The position de
mands a person who not only is independent, 
but also appears to be independent. Mr. 
Lubbers simply ls not such a person. For 
1 7 years, more or less, he has been the pro
tege, confidant, top assistant and guiding 
hand to NLRB Chairman John Fanning. 
Within the community of business and la
bor, he is universally perceived as "Fannlng's 
man." The two are as close as shirt and pock
et or ring and finger, and that is where Mr. 
Lubbers commonly ls thought to be-in the 
chairman's pocket, or tied to his finger. 

Mr. Lubbers of course has asserted his 
independence of his mentor and longtime 
boss, but his first major decision since his 
temporary appointment in December has 
set off bells of alarm. As general counsel, he 
appears effectively to have reversed a long
standing rule protecting the right of an 1n
d1 v1dual union member to resign from his 
union during a strike. The effect is to put 
union solidarity ahead of individual free
dom. Such obeisance to the great unions 
accords perfectly with the Fanning view. 

A president who has enjoyed the support 
of organized labor, and hungers !or such 
support again this year, surely is entitled 
to appoint someone with a union back
ground as general counsel. The business 
community, headed by the U.S. Chamber of 
Commerce, accepts this reality. 

Before Mr. Carter nominated Mr. Lubbers, 
the White House had leaked the names of 
two others under consideration-Carl Fran
kel, associate general counsel !or the Steel
workers Union, and Arthur Goldberg, general 
counsel of the Textile Workers Union. 
Either one of them would have the confi
dence of both labor and management. Cur
tis Mack, regional NLRB director ln Atlanta, 
is another acceptable posslbllity. 

Mr. President, I ask unanimous con
sent that the full article be printed in the 
RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

AN UNFORTYNATE APPOINTMENT 

(By James J. Kilpatrick) 
As a working proposition every president 

ought to have wide la.titude ln his nomina
tions to public bodies. A president's ap
pointive power is part of the intricate as
sembly of springs, pendulums and counter
weights that makes our system go, and 
Congress ought not to jam the works with
out compelling reason. 

But there are times when the 8ena.te's 
corollary power to advise and consent ought 
to be negatively invoked. Such an occasion 
ls at hand ln the president's nomination of 
Willlam A. Lubbers !or a. full four-year term 

as general counsel of the National Labor Re
lations Board. If the president will not with
draw this regrettable appointment, the 
Senate should reject it decisively. 

For three reasons. The first has to do with 
the urgent need to restore confidence in 
government; the second has to do with the 
nature of the general counsel's power; the 
third goes to the alternatives available to 
the White House. 

There may have been a. time-ln Grant's 
administration, perhaps--when public con
fidence in government was lower than it is 
now. The polls do not go back that far. 
But not in my lifetime can I recall a period 
in which distrust of government, and 
especially of the federal government, was 
deeper or more pervasive. This alienation 
didn't begin with Watergate, but Watergate 
made it worse. And such recent depressing 
incidents as the purported bribery of a half 
dozen members of Congress add to the poi
sonous cloud. 

Into this miasma comes the nomination of 
Mr. Lubbers to the most powerful position 
in the whole of the executive branch. Search 
the executive agencies as you will, you will 
not find any position, to compare with gen
eral counsel of the NLRB. He alone com
mands unreviewable discretion for his acts. 
If the general counsel agrees to hear a 
complaint of unfair labor practices, the 
complaint will be heard. I! he refuses, that's 
it. Goodbye. Finis. His refusal cannot be ap
pealed to the NLRB. It cannot be appealed 
to the federal courts. 

For these reasons, Congress went to great 
pains to make the general counsel absolutely 
independent of the board. The post tion de
mands a person who not only is inde
pendent, but also appears to be independ
ent. Mr. Lubbers simply is not such a person. 
For 17 years, more or less, he has been the 
protege, confidant, top assistant and guiding 
hand to NLRB Chairman John Fanning. 
Within the community of business and labor, 
he is universally perceived as "Fanning's 
man." The two are as close as shirt and 
pocket or ring and finger, and that is where 
Mr. Lubbers commonly is thought to be-in 
the chairman's pocket, or tied to his finger. 

Mr. Lubbers of course has asserted his in
dependence of his mentor and longtime boss, 
but his first major decision since his tem
porary appointment in December has set off 
bells of alarm. As general counsel, he ap
pears effectively to have reversed a long
standing rule protecting the right of an in
rlividual union member to resign from his 
union during a strike. The effect is to put 
union solidarity ahead of individual freedom. 
Such obeisance to the great unions accords 
perfectly with the Fanning view. 

A president who has enjoyed the support of 
organized labor, and hungers !or such sup
port again this year, surely is entitled to 
appoint someone with a union background 
as general counsel. The business community, 
headed by the U.S. Chamber of Commerce, 
accepts this reality. 

Before Mr. Carter nominated Mr. Lubbers, 
the White House had leaked the names of 
two others under consideration-Carl Fran
kel, associate general counsel for the Steel
workers Union, and Arthur Goldberg, gen
eral counsel of the Textile Workers Union. 
Either one of them would have the confi
dence of both labor and management. Cur
tis Mar-k. regional NLRB director in Atlanta, 
is another acceptable possib1Uty. 

Sen. Orrin Hatch, R-Utah, has begun mar
sl'>aling forces against the Lubbers nomina
tion. He has a suffi.r,ient number of concerned 
colleagues to mount a prolonged filibuster 
and to block cloture. He may have enough 
t.roops to win on an up-or-down vote. Under 
the circumstances. a discreet withdrawal 
would benefit the board, the Senate, the 
country and quite possibly Mr. Lubbers him
self. 

Mr. HATCH. Mr. President, this is not 
a partisan issue. Business has been will
ing to work with this President to ac
cept an appointment which is totally sat
isfactory to the union movement in this 
country. I understand that, and I am 
willing to work toward that end. 

There is no question that the two labor 
union general counsel mentioned, Mr. 
Frankel and Mr. Goldberg, are two of the 
best in the country. There is no question 
in my mind that they are partisan to
ward the union movement. There is no 
question in my mind that they may be 
able to do exactly the same things Mr. 
Lubbers has been doing; and there is no 
question in my mind that if they do, 
those matters will be overturned by the 
courts in the process. 

On the other hand; it was not easy for 
business to come and say, "We are will
ing to accept general counsel to major 
unions because they have experience. 
They are on the outside. They can be in-

. dependent. They can give the appear
ance of independence. They are not un
der the thumb of any member of the 
Board. They have not worked with any 
member of the Board for 20-plus years. 
And we understand the realities of polit
ical life.'; 

I think that shows how far they were 
willing to go in that matter. 

I might also add that Curtis Mack 
happens to be a black regional director 
of the NLRB. I do not know of anyone 
within the NLRB who could do a better 
job as General Counsel than Curtis 
Mack, and what an excellent opportunity 
for a President or a party or anyone else 
in charge to give an opportunity to one 
of the leading black spokesmen in Amer
ica on labor law. 

And they have just brushed it aside 
like it was not important. 

Curtis Mack, to my knowledge, would 
be prolabor movement as well. But there 
is no question it would have a tremen
dous opportunity to have the best. 

I have to believe, and I choose to be
lieve, that the President, as busy as he is, 
does not know Mr. Lubbers, does not 
know of this situation, has too many 
other things that are more pressing to 
investigate the way he probably should 
have through his aides and his staff peo
ple and many of whom are being paid the 
top dollar in the Federal Government for 
giving him supposedly good advice. 

If he knew what members of our com
mittee know, what happens to be in the 
record, what is irrefutable on this mat
ter, I really believe that this President 
who ran on the principle of why not 
the best would not have appointed Mr. 
Lubbers. · 

I have to believe that he has been mis
led by some of those who are working 
with him who may have ulterior moti
vation to the detriment of Mr. Frenkel, 
Mr. Goldberg, Mr. Curtis Mack and per
haps even hundreds of others who would 
be qualified, yet prounion, to hold this 
position. 

I think that it is important for us in 
the Senate to stand up on some of these 
issues. It is not easy. No one likes to 
stand up against any nominee of the 
President. 



April 16, 1980 CONGRESSIONAL RECORD-SENATE 7945 
I voted for a whole raft of nominees 

of the President that wished were not 
nominated at the time. But I voted for 
them because I believe the President 
should be given the benefit of the doubt 
on these issues. I do not have any ques
tion about that. 

I voted time and time again for judi
cial appointments whom I knew were not 
the best, but I also presumed that the 
President could not have investigated 
all of those himself or there is no way 
he could have lived up to that maxim: 
Why not the best? 

And I voted for people here in the 
Chamber that I had real questions 
about. 

But there has not been anyone in 
the Chamber to my knowledge for whom 
I have voted who has the liabilities that 
Mr. Lubbers has. 

Again, let me emphasize one point. I 
personally do not dislike Mr. Lubbers. 
I do not have anything against him per
sonally. He is a good staff member to 
Chairman Fanning, and for all that I 
know, a good family man and a good 
person. Even though I have felt like say
ing things, and may have said things in 
the past, that have indicated that I am 
totally against him personally, nothing 
I intend to say here in the Chamber will 
intimate that, or say that, or even sug
gest that. 

That is not my point. My point is that 
this is a powerful position, I think more 
powerful than the Chairman of the 
Board himself because this man has life 
or death on which cases are brought, 
which charges are brought, what is liti
gated, what goes before the Board it
self. The Chairman has to make the 
:final decision, except the General Coun
sel can in many ways make the :final 
decision and he did in Dalmo Victor by 
issuing an opinion that changes labor 
law in a drastic fashion, and Dalmo 
Victor did do that. 

I think it is time for us to stand up 
and admit that the~e other three men 
are at least equally qualified and I think 
more so. Curtis Mack has had all kinds 
of experience in the actual work of the 
Board. He understands how to run an 
election. He knows what an election is 
all about. I think that there is no ques
tion about Mr. Goldberg and the other 
potential nominee as well. 

If they do not like those three, and I 
have to admit I do not know why they 
would not, then let them submit others 
to business and I think business would 
be very interested in chatting with the 
President or with any member of the 
administration about any potential ap
pointees in this area even though they 
may be 100-percent biased to one. side 
of the labor-management equation. 

No one wants a 100-percent biased 
person in this position, but even that 
is overcome by the fact that this man 
has been basically under the thumb of 
the Chairman of the National Labor 
Relations Board for about 20 years and 
it is about time that we recognize that 
not only should the Agriculture Commit
tee be commended for standing up and 
refusing to put a man under similar 
circumstances into the CFI'C, but our 
committee should do the same. 

I think we as Senators should do the 
same if our committee is unwilling to 
withdraw this nomination, or if the 
President is unwilling to withdraw this 
nomination. 

Why not the best? Why cannot we 
get the best and, in this case, at least 
someone who at least has the appear
ance of independence into these posi
tions, and especially this position, rather 
than someone who does have the ap
pearance of lacking an independent 
nature, and of being under the thumb 
of anyone on the National Labor Rela
tions Board? 

Mr. HUMPHREY. Mr. President, let 
me begin by complimenting my friend, 
the distinguished Senator from Utah, for 
his very excellent opening statement. 

I shall underline some of the points 
he has made about just what is the focus 
of our concerns and our objections to 
the confirmation of Mr. Lubbers in the· 
position of the General Counsel to the 
NLRB. 

We are not in any way questioning the 
man's integrity. It is beyond question. 

Let me also say that this is not a par
tisan issue. The distinguished chairm1µ1 
of the Labor Committee made an asser
tion in his opening remarks that this is 
a partisan issue. It is not. 

As is already apparent and will be
come increasingly evident, I think, as the 
debate proceeds, those who object to the 
nomination of Mr. Lubbers are members 
of both parties. This is not a partisan 
issue. The objections are put forth chiefly 
on the basts of whether or not Mr. Lub
bers can bring impartiality and fairness 
to the office of General Counsel and 
whether he has experience outside of 
Washington which will allow him to ef
fectively discharge his responsibilities. 

I am not an attorney. I am not going 
to address myself to legal points in this 
matter. I will leave that to others. 

But there is no doubt in my mind that 
a man who has served for some 20 years 
as an intimate adviser in an official ca
pacity to a member of the National Labor 
Relations Board cannot now divorce him
self from the views of his mentor, if you 
will, cannot walk out the door and leave 
his past behind him, and take his seat as 
General Counsel, and at the same time 
bring impartiality and a fresh point of 
view to that position. 

Mr. President, it is hard to.remember a 
time when the National Labor Relations 
Board <NLRB) was not embroiled in 
controversy. 

Prior to 1947, the NLRB was accused of 
acting as judge, jury, and prosecutor, a 
situation analagous to the judge's son 
being appointed as district attorney. This 
situation was corrected by Congress with 
the passage of the 1947 Taft-Hartley 
amendments to the National Labor Re
lations Act <NLRA), creating the Office 
of General Counsel, a prosecutorial posi
tion independent of the Board, and ap
pointed by the President with Senate 
confirmation. I believe all will agree that 
the amendments have that stated 
purpose. 

The following years were relatively 
tranquil. Of course, there were decisions 
that managed to upset either labor or 
management, but the Board was gen-

erally perceived as interpreting and ad
ministering Federal labor law in an im
partial manner. 

John Farming's ascension in 1977 to 
the chairmanship of the NLRB brought 
with it an alarming shift in NLRB 
philosophy. Fanning is presently the 
most prounion Board member and his 
opinions in several cases such as United 
Dairy Farmers, Gould Incorporated, and 
K & K Construction Co. This trend has 
received attention in the Federal courts, 
ordinarily not a repository of conserva
tive viewpoints, which has been revers
ing Fanning's decisions with increasing 
frequency. Moreover, the reputation of 
the NLRB as a biased, pro-union Federal 
agency now threatens to be further tar
nished by a recent development. 

In the fact of unanimous business sec
tor objections decrying his lack of im
partiality, independence, and experience, 
William A. Lubbers has been nominated 
by President Carter to the position of 
General Counsel of the NLRB. 

The NLRB was created in 1935, to serve 
two major functions: First, conduct and 
supervise representative elections, the 
statutory process by which individuals 
determine whether or not they desire to 
be represented by a union; and second, 
prevent and remedy unfair labor prac
tices. The Office of General Counsel was 
created as a separate and independent 
entity in 1947. 

The job of the General Counsel is to 
investigate claims <by employees, em
ployers, or unions) of violations of the 
labor law. If the General Counsel has 
reasonable cause to believe that a vio
lation has occurred, he issues an invita
tion <complaint) to the Board to consider 
the case. The Board cannot act unless it 
receives this invitation. 

This responsibility invests enormous 
power over management and labor in the 
Office of General Counsel. The decision 
to issue, or not issue; a complaint is un
reviewable. If a complaint is not issued, 
the injured party has no other means 
before the NLRB; or the courts, of seek
ing redress. 

Of significance, for the :first time in its 
68-year history, the U.S. Chamber testi
fied in opposition to a nominee at a Sen
ate confirmation hearing. Given the 
power of the Office of General Counsel, 
and the total unsuitability of Mr. Lub
bers, the National Chamber was com
pelled to break with tradition, and, along 
with other business groups and former 
officers of the NLRB, voice strong disap
proval of the nomination at the Decem
ber 14, 1979, hearings. 

Witnesses testified that after serving 
for over 20 years on the staff of John 
Fanning, the most prolabor member of 
the Board, Lubbers lacks the required 
independence. At the very least, the ap
pearances of a lack of independence 
should be decisive in rejecting this nomi
nation. 

Further, Lubbers lacks both adminis
trative, and in-the-field labor relations 
experience, a requisite for one who must 
supervise 33 regional offices <where 
charges are initially brought) and ·over 
2,500 employees. 

Finally, Lubbers lacks the requisite 
impartiality. At the hearings, Lubbers 
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acknowledged offering "technical assist
ance" to union leaders at private meet
ings during last year's labor law reform 
battle, even though as an NLRB em
ployee he should have remained neutral. 

Now, in one of his first omcial acts as 
interim General Counsel, Mr. Lubbers 
substantiates the charges of prounion 
bias. 

In a dramatic reversal of position in
volving a key labor-law question-the 
right of union members to resign from 
their union during a strike-:--the newly 
appointed General Counsel announced 
that a union rule forbidding resignation 
should be upheld. 

Lubbers departed from the legal posi
tion taken previously by his predecessors 
when, on January 16, two attorneys on 
this staff argued before the five-member 
NLRB, in the Dalmo Victor case, that 
union members may be fined by 1a union 
for mid-strike resignations. Previously, 
in the same case, the omce of Genera.I 
Counsel had taken the position that "a 
labor organization has no statutory right 
to solidarity" and that "national Policy 
is to make individual right.s paramount.'' 
However, Lubbers adopted the union's 
argument that their implied right super
sedes a dictate of the NLRB that an 
individual may refrain from union ac
tivity. 

The right of a union to fine ex-mem
bers has never been definitively settled 
(in fact, the NLRB has held that a union 
does not have this right) . The novel posi
tion taken by Mr. Lubbers would, how
ever, proolude this determination, be
cause the General Counsel has the un
reviewable power to prevent claims from 
being heard by the Board or the courts. 
Thus, under the Lubbers rationale, an 
individual employee would be unable to 
challenge the union fines (in Dalmo . 
Victor case), even though there is legal , 
precedent that the union violated the . 
law. 

It is my understanding that the AFL
CIO has come out in full suppart of 
Lubbers pending confirmation, to a full 
4-year term. 

.Is it little wonder? Let us, under our 
advise and consent obligations, tell those 
who advocate for the Lubbers nomina
tion that it is more important to pre
serve the statutory mandate under the 
NLRA and, in the process, promote the 
stability and public confidence for that 
act. · 

Mr. President, there is no shortage of 
qualified candidates for the omce of Gen
eral Counsel. There are, in fact, lots 
and lots of good men and women who 
could adequately and superbly fill that 
omce. Indeed, there is no shortage of per
sons, qualified persons, superbly qualified 
persons, on whom both organized labor 
and the business community could agree 
with confidence. 

There is no pressing urgency to have 
Mr. Lubbers, in particular, fill this post 
except, perhaps, in the minds of those 
who wish for a biased occupant of that 
omce. 

There is a critical need to preserve not 
only fairness and independence in the 
omce of General Counsel, but also in the 
appearance as well. In this country we 

have a heritage of relatively stable and 
peaceful labor-management relations as 
compared with other countries. That is 
a tradition we should try to uphold. It 
is one which is very valuable to our coun
try, to our economy, and to our pros
perity. 

We can find someone who can fill this 
role who can be impartial. As I have 
mentioned, the omce of General Counsel 
was separated by statute from the NLRB 
in 1947 to insure independence and fair
ness. Yet now, after all of these years, 
after the separation by statute, after 
all of these years in which the General 
Counsel has striven to maintain the in
dependence and fairness of the omce, 
now, after all of these things, and this 
tradition, these fine years of tradition, 
we are being asked to approve a nominee 
for the omce of General Counsel who has 
served for 20 years a member of the 
Board as an intimate omcial assistant. 

It is simply ludicrous, in my view, for 
anyone to assert that Mr. Lubbers, after 
having served 20 years a member of the 
NLRB, a decided prounion member. can 
walk out the door of the Board, and into 
his omce as General Counsel, and take a 
completely independent, nonpartial 
stance in fulfilling his role. It is ludicrous 
on its face. 

There is an easv way out of this de
lemma, Mr. President, this dilemma of 
being asked to confirm a nominee to 
whom many Members on both sides of 
the aisle object on the basis of parti
alitv, among other things. 

There is an easy wav out. We need not 
have a clash here. The President can 
withdraw the nomination, the chairman 
of the Labor Committee can withdraw 
the nomination, and those of us who op
pose it will be pleased to assist him in 
any way we can, as I am sure the busi
ness communitv and the organized labor 
communitv will be eager to assist him in 
fincUn~ someone who can truly carry 

· out the responsibilities of General Coun
sel in an impartial way and, at the same 
time. maintain the appearance of inde
pendence and fairness. which is just as 
essential as the fact itself. 

Mr. President, I would like to dwell 
on Mr. Lubbers' decision in the Dalmo 
Victor case. 

Mr. President, Mr. Lubbers' decision 
in the Dalmo Victor case stands for no 
other proposition than unions have a 
greater right to solidarity than does the 
average worker who, but for the com
pulsory unionism feature of this Lub
bers position, could voluntarily with
draw from his union. 

In a free society such as ours, work
ing men and women have a right, the 
same right as every other member of 
society, to join together in the pursuit 
of common interests. 

Mr. President, I would point out at 
this stage of the discussion that I my
self have joined together with others 
in the pursuit of common labor interests 
as a member of organized labor unions 
on several occasions; that is, I have been 
a member of labor unions. I come from 
a working-class background. My family 
and my relatives, many of them, have 
spent their lifetimes working in f ac-

tories. And I would uphold strongly the 
right of persons to organize for such a 
purpose or any other. 

And so I do not wish to be regarded, 
in my opposition to Mr. Lubbers, as 
having any kind of antiunion bias. 

I will admit to objecting to the enor
mous, unique, and exclusive political 
power that organized labor has in this 
country. But I certainly do not object 
to their other objectives. 

Mr. President, a free society cannot 
survive if private associations take on 
compulsory characteristics. Unions mis
conceive their role if they assume either 
that they must, or that they may, use 
compulsion or coercion. 

And if I may say parenthetically, Mr. 
President, if one strolls down Massa
chusetts Avenue and reads the inscrip
tion on the base of the statue of Samuel 
Gompers, the founder of the AFL-CIO, 
he will see that he l imself denounced 
compusion in matters of labor activity, 
labor organizing activity. 

Such endeavors achieve their own cor
ruption if they coerce and compel; they 
tend to waste their energies in activities 
they do not perform very- well, neglect
ing more appropriate activities as free 
associations, and they add substantially 
to the forces which are always at work 
in the continuous struggle against the 
free society. 

Yet unions have no hope of survival in 
anything but a free society. The effect of 
compulsory unionism is predictable; 
"fair shares for all"-so-called-then 
decreased productivity and reduced 
shares for all; then more rigid controls, 
and still more poverty; and then still 
more controls, until we have the com
pletely controlled society, in which there 
is no place for the voluntary, private as
sociation, labor union or otherwise. La
bor union members do not really want 
"fair shares" or "equal· shares"; they 
want all they can get, and hope for more, 
and this they can only get in a free so
ciety. 

It is self-interest that makes the world 
go around; self-interest that makes men 
and women excel; self-interest that 
raises the standard of living for every
one. And there is nothing wrong with 
those who organize together in self
interest to promote better working 
conditions. · 

And so those who value their right to 
organize for purposes of improving work
ing conditions, or otherwise, should value 
the merits of a free society and work to 
protect it. 

We in this country are a more com
plex, integrated, and productive society 
than has ever been seen before. These 
very attributes make it more dim.cult to 
check or reverse destructive develop
ments such as the trend toward com
pulsory unionism. 

The theory of the free society only 
prohibits to labor unions the invasion of 
the rights of nonmembers. Beyond that, 
they are free to do for their members all 
the good or bad things their leaders can 
agree upon. If workers wish to form or 
join a union, they are and should be free 
to do so. l:L°, having combined to promote 
their own economic and other interests, 
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they decide to withhold their labor in 
concert, they are free to do that, too, as 
long as they do not invade the rights of 
others by their concerted action. In 
short, they are free to regulate their own 
conduct in any way they see fit as long 
as they do not regulate the conduct or 
impair the rights of others. 

Ultimately, the well-being of every 
member of society depends upon its pro
ductivity. However, there has always 
been considerable disagreement over the 
relationship between labor union activity 
and social productivity. Some think labor 
unions necessarily reduce productivity; 
some that they necessarily increase it, 
and some that the "spiritual" goals of 
workers are more important than the 
material and that material goals must, if 
necessary, be sacrificed to achieve spirit
ual ones. In fact, however, whether or 
not labor unions contribute to material 
and nonmaterial well-being depends 
entirely upon whether or not they act, or 
are made to act, consistently with the 
rules and principles of a free society. 

As a matter of fact, union protag
onists are basically more concerned with 
the "nonmaterial" than the "material" 
goals, but unionists themselves put most 
emphas.is on their material accomplish
ments. They say that if it were not for 
aggressive unions, the real wages of all 
workers in this country would be con
siderably less than they are. Of course, 
average wages are much higher than 
they were 50 years ago. Hours of work 
are shorter too. Most industrial tasks are 
less burdensome. All of these improve
ments, it is argued, are the products of 
unionism. 

(Mr. PRYOR assumed the chair.) 
Mr. HUMPHREY. But this view is sim

ply not supported by the facts. At least 
until the advent of the "energy crises," 
real wages have climbed steadily, and at 
about the same rate, for as far back as 
statistics are available. In addition, the 
best estimates for periods when satis
factory statistics are not available sug
gest that the climb in real wages dates 
back to our earliest days as a Nation. 
Moreover, the share of national income 
going to wages and salaries has been 
constant at about 60 percent of total 
national income for virtually all of our 
history. 

Yet, extensive unionism is a compara
tively recent development. In 1930, there 
were no more than 4 million union mem
bers in our total working force. The 
spread of collective bargaining has not 
caused labor's share of the national in
come to increase. If the spread of union
ism has not materially a1f ected either 
the rate of increase in real wages or 
the share of national income going into 
wages, some other factor must have been 
at work in creating the steady improve
ment in living standards. This conclu
sion is supported by other evidence. Labor 
unions in this country are not the strong
est in the world, and yet average real 
wages in this country have been the 
highest in the world. If unionism basic
ally accounts for high wages, the wages 
of American workers should be lower, not 
higher, than the wages of workers in 
countries where a greater proportion of 
workers is organized. Again, there must 

be some factor other than unionism at 
work. 

In the search for this other factor, cer
tain things stand out. One of the most 
striking features of our economy, as com
pared with other economies, has tradi
tionally been the high amount of capital 
invested per worker. This has been an 
important factor in the higher wage 
structure of American workers. Another 
factor is constitutional protection of the 
principles of free enterprise. Other na
tions are larger and more populous than 
the United States. Other nations and 
other areas are as richly endowed, and 
many more richly endowed with natural 
resources. But no other nation has en
joyed a free trade area the equal of our 
50 States: and none has enjoyed with
out interruption the operation of the 
principles of free enterprise. Labor un
ions have had very little, if anything, to 
do with improving the American stand
ard of living. 

There can be little doubt that the ex
press constitutional sanctioning of 
domestic free trade has had a great deal 
to do with creating the elaborate, com
plex division of labor which characterizes 
the United States. There can be even less 
doubt that the extraordinary capital for
mation and productivity of the economy 
of the United States owe much to the 
continental free trade we have enjoyed. 
If goods, capital, and labor could not 
travel freely to the areas where they 
were most in demand, we would all cer
tairlly be much worse off. Some States 
would have chronic surpluses, others 
would have chronic deficits, of capital, 
labor, and commodities. There would be 
no such thing as the nationwide markets 
we know in all the commodities, the pro
duction of which may be standardized. 
Without national markets the economics 
associated with large-scale production 
would never have been discovered. There 
would certainly be capital aggregates, but 
they would have been much smaller and 
much less efficient than they have been 
under the reign of continental free trade. 

Our nationwide free market, based on 
free enterprise, is the institution which 
most clearly distinguishes the United 
States from other societies. Labor unions 
in this country are relatively newer and 
relatively smaller than in other nations. 
For a factual explanation of the steadily 
improving and relatively better economic 
position of the American worker, there
fore, the evidence clearly tends to sug
gest that free trade, leading to extensive 
and efficient capital formation-not un
ionization-has been the critical causa
tive factor. 

The same conclusion is indicated by 
theoretical analysis. Some trade unionists 
advance the theory that "purchasing 
power" is the key to economic progress 
and improvement of the material position 
of workers. There is a realistic sense in 
which it is proper to speak of purchasing 
power as the key to economic progress. 
The trouble is, however, that unionists do 
not think of purchasing power in that 
sense. 

By purchasing power they mean the 
money income or v. iges of workers· eco
nomic problems are solved simply by giv
ing workers greater and greater money 

incomes. If the wages of workers are 
raised, the unionists say, they can buy 
more of the products of industry. Indus
try is then induced to produce more and 
more all the time. And in the end the so
ciety has more and more goods, and 
everyone is better off. 

· The labor union version of the pur
chasing power theory is unsound. In the 
first place, if the unionists are correct, 
we ought to raise by law the minimum 
wage standard to some substantially 
higher level, say $20 per hour at least. 
The fact is, of course, that unionists are 
too intelligent to take their own theory 
seriously. They know that such a rise in 
the minimum wage would immediately 
bankrupt a great many enterprises and 
create almost universal unemployment. 
Over the economy as a whole, the wages 
of workers make up about two~hirds of 
the costs of production. Raising wages 
by 2,000 percent would involve raising 
cost.s by something like 1,400 percent. The 
price rise necessary to reflect this increase 
in costs would be something like 1,000 
percent. But the demand for any product 
whose price rises at such a rate must vir
tually disappear. 

If the money income of every single 
person in the society could be increased 
by exactly 2,000 percent, the result might 
be different. To speak more accurately, 
as a theoretical matter there would be no 
result worth noting at all within the 
economy. However, the effect upon our 
international trade would, of course, be 
fatal; we would not be able to sell any
thing to foreign customers and that 
would indirectly affect all of the citizens 
of the United States to some degree. Why 
should we bother to raise all money in
comes by 2,000 percent, or by any other 
amount? Goods and services are impor
tant, not mere money incomes. 

The whole idea of money wage in
creases as the key to well-being is absurd. 
The way to improvement of living stand
ards is through increasing productivity. 
And the way for any particular person 
to improve his personal living standards 
is to increase his own productivity. In a 
free society at a primitive stage, each 
person lives better the more competent 
h~ or she becomes and the harder he or 
she works. At a more advanced stage, 
such as the stage in which we find , our
selves, material productivity is a func
tion of the quantity, the quality, and the 
arrangement of the factors of produc
tion machines, land, and labor. 

The purchasing power theory makes 
sense if it is anchored in the reality of 
production and productivity. Income is, 
properly speaking, production. The 
worker who produces more has more 
income; his production is his purchas
ing power in this realistic sense, he is 
in fact "better off," in that he can obtain 
more goods and service, either his own 
or those produced by others who wish to 
exchange their production for his. But 
merely giving workers more money is 
meaningless if there are no more goods 
or services to satisfy the desires of the 
members of society. In such circum
stances the increase in money can only 
create price increases. It cannot create 
more goods. In all probability, it will 
result in the production of fewer goods 
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and services, because it will bankrupt 
some enterprises and therefore create 
unemployment of some workers, capital, 
and natural resources. 

The answer supplied by economic 
theory to the quest for the best method 
of improving living standards is more 
and more capital investment. Economists 
refer to this as the marginal productivity 
theory. It applies to both workers and 
machines. There is always a tendency 
prevailing in the free market for em
ployers to pay workers every cent, or 
almost every cent, which workers add to 
the value of the product. Every business
man in his right mind will be anxious to 
hire every worker he can, as long as the 
labor of each additional worker costs 
him less than it brings in. There is the 
same tendency with regard to the non
human factors of production. New plants 
and new machines will be added, or old 
ones will be improved, until the point is 
reached at which the purchase or im
provement costs more than it produces. 

Based on both theoretical analysis and 
experience, then, free trade, leading to 
greater productivity and capital invest
ment, e.ppears to be the explanation of 
the economic process which creates the 
high standard of living prevailing in the 
United States. 

I almost slipped, Mr. President. I al
most said the highest. But we no longer 
enjoy the highest standard of living be
cause of the very thing which I have 
been talking about; namely, capital in
vestment and growth have been declin
ing due to the vorfacious appetite of Con
gress in invoking new taxes and the cost 
of securing new revenues by borrowing. 

Unions have nothing whatsoever to do 
with this process. When labor union 
leaders boast of how much they do to 
raise living standards for society as a 
whole, they are simply taking credit 
which does not belong to them. 

This i;, not a harsh judgment of union 
leaders. It is, in fact, too charitable for 
many. A good many union leaders not 
only misleadingly take credit for im
proving general living standards; they 
are also responsible in many instances 
for substantial reductions in productiv
ity. If unions in. this country took a 
more genuine interest in promoting the 
well-being of their members, instead of 
concentrating their energy and resources 
into attempts sueh as this bill to stam
pede th~ unwilling into dues-paying 
membership, they could be a truly posi
tive and creative influence in this coun
try. 

The employer, if he is sane--and most 
employers are sane, despite the fact that 
the Federal Government is making its 
best effort to drive them insane-de
sires few things more than a happy 
working force, with every worker con
vinced that he is being treated fairly. 
He is, if anything, much more inter
ested in achieving these objectives than 
any single worker. He knows full well 
that his business may be destroyed if 
his workers get sufilciently bitter. Unions 
are in an excellent position to cooper
ate with employers in achieving working 
conditions which seem fair to workers, 
and then in enforcing fair working 
rwes. Unionists are always talking about 

the dignity and the spiritual goals of 
workers, more performance and less 
talk would be welcomed. 

There are any number of other ways 
in which unions can serve both their 
members and society as a whole. They 
could provide employees with a great 
many useful services. They could be of 
great help to their members in planning 
savings and investment programs. If 
they were run hone~t.ly and well, they 
could be trusted with pension and wel
fare plans. Their record so far on ad
ministering such plans is disgraceful. 

Unions could. do many things that 
they are not doing at all now, or doing 
only half-heartedly. 

A clear indication of the failure of 
American unions is provided by the fact 
that they are free in this society to 
do a great many useful things for work
ers that they are not doing. Many of 
the things mentioned here are being 
done for workers, but they are not being 
done for them on any substantial scale 
by their unions. Too many union lead
ers in this country have been satisfied, 
instead, to take credit for services per
formed by governments or by employ
ers-that is, by taxpayers and consum
ers. They have little to be proud of 
when they realize how often workers, 
asked to evaluate their union, respond 
that it is "just another racket." 

The main reason for the poor per
formance of many P..merican trade 
unions is that they, alone amQng the 
"voluntary" associations of this society, 
have tendencies to use violent and coer
cive methods at every stage of their 
operations. No other private association 
has so habitually terrorized and ex
ploited members, or so institutionalized 
the practice of compelling persons to 
become members and this bill would only 
facilitate this process. The combination 
of poor performance and coercive prac
tices is no coincidence. The poor per
formance of trade unions and their 
coercive · practices are cause and effect. 
The creative, sincere, able union leader 
has a hard time of it. 

The corrupt, demagogic, antisocial 
union leader is privileged, under the 
cu11rent system, to make things very 
difficult for the union leader who would 
prefer to work within the principles 
and the traditions of the free society. 
Coercive union tactics should be rejected 
in this country, beginning with this bill, 
so that competition among unions and 
union leaders may become a competition 
in performance and excellence, not · a 
competition in coercion. 

Coercive conduct has been character
istic of unions in this country throughout 
our history at all levels of union action. 
At the first level, the organizing level, 
unions have often depended more upon 
picketing, secondary boycotts, sitdown 
strikes, compulsory-unionism contracts, 
and other kinds of physical and economic 
coercion than they have upon peaceful 
persuasion and other civilized methods 
of inducing employees to join. This bill 
would accelerate the trend. Unlike most 
other private associations in this coun
try, many 'trade unions have not really 
been voluntary associations at all. 

When employees have been reluctant 
to join a union, it has usually not left 
them alone, has not resorted to peaceful 
sales talks, but has instead used one form 
or another of aggressive economic pres
sure. When this has not been sufficient, 
unions have commonly resorted to out
right · intimidation and violence. 

That is no way for a private associa
tion to operate in a civilized society. The 
results are bad for everyone concerned, 
the unions themselves, as well as society 
as a whole. Many of our union leaders are 
exceptional men. They have, even in cir
cumstances where the temptations to 
corruption are very great, been decent 
citizens, faithful to the trust implicit in 
their office. But, as is well known, other 
union officers have been guilty of the 
worst kinds of conduct, ranging from 
petty thievery to extortion and violence 
on a grand scale. 

There has been a curious failure on 
the part of the students of labor relations 
in this country even to look for the 
causes of union mismanagement, let 
alone associate such conduct with its 
most obvious cause. Too few people have 
thought to correlate union organiza
tional methods with the corruption so 
evident in some unions. 

When unions are given the power to 
control the hiring process, a great deal of 
corruption must often be expected. A 
union, unlike an employer, does not have 
a functional check upon its hiring 
powers. The employer who knows his 
own interests and has the intelligence to 
follow them properly must be concerned 
at all times to get the best workers he 
can. The employer is responsible for the 
efficient, profitable operation of his busi
ness. Society's interest, too, lies in the 
emcient, profitable operation of busi
nesses. The employer does not need to be 
bribed; all he wants is 'wol'k in return for 
the wages he pays. 

Mr. President, earlier, I mentioned the 
reversal of longstanding NLRB policy in 
the case of Dalmo Victor, a reversal by 
Mr. Lubbers, the nominee. Not only am I 
concerned about that case and other 
wholesale reversal of Board policy, I am 
also astonished at the tension which now 
exists between the Fanning Board and 
several of the appellate courts, which 
have shown disdain and frustration with 
the Board's decisionmaking. A recent ar
ticle written by Mr. John S. Irving, Jr., 
the highly respected former General. 
Counsel of the NLRB, and now ·a practic
ing laWYer in Washington, entitled "The 
Limits of Judicial Deference to NLRB 
Expertise," clearly demonstrates that 
degree of judicial exasperation which 
further undermines the public confidence 
in the Board processes. 

Mr. President, I ask unanimous con
sent that the article to which I referred 
be printed in the RECORD at this point. 

There being no objection the article 
was ordered to be printed in the RECORD, 
as follows: 
THE LIMITS OF JUDICIAL DEFERENCE TO NLRB 

EXPERTISE 

(By John S. Irving, Jr., and Carl L. Taylor) 
The statutory relationship between the 

Board and the appellate courts reviewing its 
decisions has always been subject to a cer
tain amount or tension because or differ-
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ences between the Board and the courts over 
the proper scope of judicial review in partic
ular cases. contributing to this tension is the 
fact that any single court of appeals can 
enforce its disagreement with the Board only 
within the geographical limits of its judicial 
circuit. The Board is free to try again in 
other circuits. The Board is also free to ask 
the Supreme Court to review the appellate 
courts, and the Board has had good success 
in persuading the Supreme Court to reverse 
appellate courts that have reversed the 
Board. 

In recent months, the tension between the 
Board and several of the appellate courts 
has become pronounced, as reflected in the 
sharp statements of frustration that the 
courts have directed at the Board. Brief 
examples from three circuits will illustrate 
the range of this judicial exasperation. 

N.L.R.B. v. Eastern Smelting and Refining 
Corp.,1 was decided by the First Circuit on 
May 14, 1979. The court began its opinion by 
remarking on "the fact that four cases in
volving a single principle on which this 
Circuit and the National Labor Relations 
Board have been in disagreement for over a 
decade, were heard in a single week." 2 The 
court went on to note: 

"The Board's persistent disregard of the 
principles governing mixed motive cases 
ultimately led to our announcing that we 
would no longer 'rescue (it] if it does not 
both articulate and apply our rule.' . . . 
Even this has not been fully effective. In
stead, as the instant cases illustrate, the 
correctness of the approach seems to depend 
upon the choice of Administrative Law 
Judge." 3 

Yellow Cab Co. v. N.L.R.B.,• was decided 
by the District of Columbia Circuit on Oc
tober 20, 1978, and published with a sup
plemental opinion after the Board's peti
.tion for rehearing was denied on June 20, 
1979. The court chastised the Board for 
having "repeatedly reached diametrically 
opposite conclusions on the basis of vir
tually identical fact situations." 6 The court 
then told the Board: 

"This process of ad hoc and inconsistent 
judgments-in which :the only determina
tive elements seems (sic) to be the compo
sition of the NLRB panel which happens to 
hear the case--has descended in the instant 
case almost to the point of absurdity." e 

Allegheny General Hospital v. N.L.R.B., T 

was decided by the Third Circuit on Novem
ber 7, 1979. The court described the Board 
as "an agency that declines to -follow our 
precedent while conceding the applicabil
ity of that precedent." s The court then ac
cused the Board of acting unlawfully. The 
court said: 

"Congress has not given to the NLRB the 
power or authority to disagree, respectfully 
or otherwise, with decisions of this court. 
... For the Board to predicate an order on 
its disagreement with this court's interpre
tation of a statute ls for it to operate out-
side the law." e · 

These expressions of .1udic1al frustration 
go beyond a disagreement with the Board on 
a question of law or policy. They reflect a 
feeling that the Board ts not acting respon
sibly, that it is relying too much on the 
proposition that the courts should defer to 
the Board and too little on the principles 
of responsible decision-making that the 
courts view as the requisite for deference. 
If deference is a two-way street, and the 
courts are insisting that it is, then :the 
sharpness of the recent tension calls for a 
closer look at whether the Board is doing 
Its part. 

This closer look wm focus on court deci
sions reversing the Board since those deci
sions best show the limits of Judicial defer
ence. SUch a focus ls not meant to suggest 
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that the courts have problems with most of 
the Board's decisions. Indeed, the Board con
tinues to obtain full amrmance of most of its 
orders. However, the full affirms.nee rate has 
been declining recen:tly, from 74 percent in 
1976, to 68.1 percent in 1977, 64.8 percent in 
1978, and 64.5 percent in 1979. In many of 
these reversals, the courts have criticized the 
Board for the inadequacy of its decisions, a 
criticism which has thus become a substan
tial !-actor in the decline of the Board's full 
amrmance rate. 

The Board claims expertise in the construc
tion of the law, in the determination of pol
icy, in the application of law and policy to 
the complexities of industrial ll!e, and in the 
reconciliation of the con~icting interests of 
labor and management. Our examination of 
the limits of judicial deference, and of the 
adequacy of the Board's decisions, will con
centrate on these areas. The Board also claims 
expertise in questions of evidence and pro
cedure, but these are not subjects exclusive 
to the Board, and we will comment on them 
only as they illustrate problems in other 
areas. 

The standards developed by the Supreme 
Court to guide the Board and the appellate 
courts are not difficult to understand or 
apply. The Supreme Court has made it clear 
that "the responsib111ty to adapt the Act to 
changing patterns of industrial life is en
trusted to the Board," and that the Board's 
"special competence . . . is the justification 
for the deference accorded its determina
tion." 10 However, in order for a Board de
cision to be entitled to deference, the Board 
must demonstrate that it "has reached a fair 
and reasoned balance upon a question 
within its special competence," and it must 
have "adequately explicated the basis of its 
interpretation" of federal law or policy.n 
In other words, the Board cannot use its 
"expert" status as a substitute for analysis. 
It mu.st explain its position, and it must 
show that the result achieves a reasonable 
balance of the "conflicting interests of labor 
and management" in accordance with the 
stated objectives of Congress.u Moreover, 
the Board itself must meet this burden, 
rather than leaving the responsibllity to 
counsel. As the Supreme Court has pointed 
out, the ration'8.lizat1ons of counsel in a re
viewing court are no substitute for the 
Board's own explanations.la 

Perhaps the most basic flaw identified by 
the courts in recent Board decisions ls the 
failure of the Board to develon consistent 
principles of decisionmaking so -that the re
viewing courts oa.n be assured that the Board 
is treating like cases alike. This is hardly a 
new criticism, but the courts are becoming 
increasingly intolerant of the Board's insist
ence upon simply referring to "all of the cir
cumstances" to justify its conclusions. For 
example, in a bargaining order case last year, 
N.L.R.B. v. Jamaica Towing, Inc.,a the Sec
ond Circuit "defer[red] to the Board's com
petence" on all of the violations the Board 
had found.15 However, the court told the 
Board that the time had come for the Board 
to do more than recite the magic words from 
Gissel te to establish that the violations would 
preclude a fair election. The court stated that 
unless "the Board ... ex.plain[s) in each 
case just what it considers to have precluded 
a. !air election and why, and in what respects 
the case differs from others where [the 
Board) has reached an opposite conclusion," 
the Second Circuit will not enforce the 
Board's bargaining orders.17 The court then 
remanded the case to the Board to give it an 
opportunity to supply the required explana
tion. 

Two years ago, the Third Circuit took an 
equally firm position-requiring a specific 
justification of the need for a bargaining or
der in each case 18.._but the Second Circuit's 
more recent decision in Jamaica Towing ts 

Footnotes at end of article. 

evidence that the Board has not yet listened. 
These reviewing courts have not sought to 
impose upon the Board their own statement 
of principles to control the use of bargaining 
orders; rather, they have simply asked for a 
statement of the Board's principles. It is dif
ficult to defend the Board's failure to honor 
such a request. 

A closely related deficiency found by the 
courts in Board decisions is the Board's 
practice of changing its position without 
saying so, or worse, while denying the change. 
In such circumstances, the courts have un
derstandably demanded an explanation. A 
good 11lustration is the D.C. Circuit's lecture 
to the Board on responsible decision-ma.king 
in Retail Clerks Local 455 v N.L.R.B.19 several 
several years ago. The court said: 
· "[W]e decide to remand the cause to the 

Board. If it wishes to overtly advance the 
position we suggest above, it should over
rule White Front Stores and Smith's Man
agement Corporation and explicate why na
tional labor policy requires that 'additional 
store clauses' be held lllegal. But the Board 
may not attempt, as it has done here, to ac
complish this result through a process of 
statutory construction which purports to 
uphold the legality of 'additional store 
clauses' while silently nullifying them." 20 

The D.C. Circuit delivered an even sterner 
lecture last year in Yellow CQJb Co. v. 
N.L .R.B.11 The court began by noting that 
"the Board's treatment throughout the years 
of the distinction between 'employees' and 
'independent contractors' in the area of 
vehicular and, especially cab leasing, has 
been marked by an unusual degree of con
fusion and vacillation." 22 The court further 
observed that the Board's criteria for dis
tinguishing between these two types of 
workers is based on an 'all of the circum
stances' test." 23 The court then said: 

"Given such a standard, one would expect 
a somewhat irregular, case-by-case approach 
to elaborating the controlling distinctions. 
The Board, however, has surpassed itself in 
clouding what need not have been an un
usually confusing development of the law. 
Not only has the NLRB repeatedly reached 
diametrically opposite conclusions on the 
basis of virtually identical fact situations, 
... but, moreover, it has done so in a series 
of opinions which typically offer no explana
tion for their result other than a recitation 
of the pertinent facts .... " u 

The court concluded by telling the Board 
that "administrative agencies cannot !unc
tion in that vaclllating manner." 25 It ts 
difficult to disagree with the court." 

In addition to being explained, the Board's 
result in a given case must also meet the 
test of reason and practicality. In a case 
decided last year, Service Employees Local 
250 v. N.L.R.B.,21 the D.C. Circuit rejected a 
Board decision because the result was in
herently unreasonable. The Board had de
cided that an employer must allow all of its 
production employees to attend a. Board 
pre-election hearing, even though their 
presence at the hearing was not required, 
unless the employer could show a substan
tial and legitimate business justification for 
ordering the employees to stay on the job 
beyond the obvious reason that the pro
duction line would have to shut down if an 
the employees attended the hearing. The 
court said, "we cannot sanction such a pro
nouncement even though we acknowledge 
the Board's expertise in the field." 28 Simi
larly unreasonable, and similarly unsuccess
ful, has been the Board's recent attempt to 
give an employee the right to have a union 
representative present when the employer 
simply tells the employee that he is dis
charged. The Ninth Circuit disagreed, in 
N.L.R.B. v. Certified Grocers of California,29 

because it saw no purpose to be served by 
the representation. The Board cited Wein
garten ao in support of its result, but the 
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Supreme Court there expressly limited rep
resentation rights to meetings in which mis
conduct was being investigated. Indeed, that 
limitation had been proposed to the Supreme 
Court by the Boa.rd.31 Within the last few 
weeks, the Board has thought better of its 
position in Certified Grocers, and has a.greed 
with the Ninth Circuit.32 

Particularly irritating to a circuit court 
is a request to review or enforce a Board 
decision that has adamantly refused to com
ply with an earlier decision of the same 
court when the Board has not sought Su
preme Court review of the earlier decision. 
The Board chooses its Supreme Court cases 
carefully, and it often looks for better facts or 
better reasons to support its position before 
presenting a.n issue to the Supreme Court. 
However, when the Board has lost three cases 
on the same issue in three circuits without 
petitioning for certiorari and then returns to 
one of them to demand that the court reverse 
itself to show proper deference to the Board's 
expertise, the court may be forgiven if it 
accuses the Board of operating "outside the 
law." Such is the recent history on the ques
tion of separate maintenance units in hos
pita.ls,sa and such was the reaction of the 
Third Circuit in Allegheny General Hospital, 
referred to earlier in this discussion.3' 

The Board has continued to certify sepa
rate maintenance units in hospitals, rather 
than requiring combined service and main
tenance units as requested by the hospitals, 
because that is the traditional Board posi
tion in other industries. The Board has ad
hered to its general rule despite the congres
sional admonition expressed during consid
eration of the health care amendments that 
the Board seek to minimize the number of 
bargaining units in hospitals in order to 
minimize the number of occasions for dis
ruption of patient care through separate 
strikes.au The courts have invited the Board 
to explain why separate maintenance units 
a.re needed in hospitals despite the congres
sional concern, and the Board has refused, 
citing its "disagreement." oo This rigidity is 
particularly unfortunate if the need for 
separate maintenance units can be explained. 
If it cannot, one must question whether the 
Board has wasted substantial administra
tive and judicial resources on the problem.37 

Equally frustrating has been the First Cir
cuit's recent inability to persuade the Board 
to respond to that court's interpretation of 
the proper standard to be applied in mixed 
motive discharge cases where the evidence 
suggests both legitimate and unlawful rea
sons for the firing of an employee. The First 
Circuit and the Board have disagreed for 
some years over whether the Boa.rd is em
powered to find a. violation of the labor law 
if the unlawful reason was not the dominant 
motive for the discharge. In 1976 the dis
agreement took on a new dimension when 
the Supreme Court decided in Mt. Healthy 
City Board of Education v. Doyle 38 that even 
where an employee's constitutional rights are 
involved, the exercise of those rights does not 
insulate a.n employee from termination for 
good cause.39 In at least five opinions since 
1976, the First Circuit has cited Mt. Healthy 
in support of its position.40 The Ninth Cir
cuit has also applied Mt. Healthy to a Boa.rd 
case.u However, the Board has yet to advise 
the appellate courts whether it considers it
self bound by that Supreme Court decision. 
Meanwhile, the Board's disposition of mixed 
motive cases has become so erratic as to move 
the First Circuit to note, in the Eastern 
Smelting opinion quoted earlier,ua that the 
result seems to depend upon the views of the 
Administrative Law Judge who hears the 
case. Clearly, the Board's expertise does not 
entitle it to ignore a Supreme Court decision 
as compelling as Mt. Healthy appears to be.'2 
It the Board considers Mt. Healthy to be in
applicable, it must say so, and say why, or it 
will lose the issue by default. 

Just as the Board's expertise does not per-

mit it to ignore federal law in other area.s,43 

so the Board's expertise does not permit it 
to ignore the private law of the parties to 
collective bargaining agreements. That pri
vate law consists of the agreements them
selves and arbitration decisions rendered 
pursuant to authority delegated by the par
ties. If the meaning of a collective bar
gaining agreement is relevant to an issue 
before the Board, a.s it often is, the Board 
should attempt to effectuate the intention 
of the parties unless it finds that intention 
to be in violation of a national labor 
policy. A principle so basic would hardly 
seem to need discussion, except that the 
courts have had to remind the Board with 
some regularity that, in the words of the 
D.C. Circuit, "the Board's interpretation 
process in this case shows insufficient re
gard for the integrity of collective bar
gaining agreements, a most basic policy of 
the national labor law."" Incidentally, 
the appellate courts have held that the 
Board exercises no special expertise when it 
interprets a contra.ct, and that the Board's 
contract interpretations are entitled to no 
paricular deference on appellate review.'° 

If the Board has shown insufficient re
gard for the intention of the parties when 
it interprets collective bargaining agree
ments, it appears determined to disregard 
arbitration decisions almost entirely. In 
Suburban Motor Freight, Inc.,46 decided on 
January 8, 1980, the Board announced that 
where an issue can be cast in both con
tractual and statutory terms, it will no 
longer honor an arbitration award unless 
the issue is presented to the arbitrator and 
tried by him as a statutory violation. The 
result, of course, is to allow the grievant 
to present the issue, first to the arbitrator 
as a contract violation and then, if the 
resolution is unsatisfactory, to present the 
same issue to the Board as a statutory 
violation. 

The Board issued Suburban Motor Freight 
shortly after being told by the Ninth Circuit 
in Servair, Inc. v. N.L.R.B.,11 that such a posi
tion would be, in the words of the court, "the 
sort of evasion of arbitration deprecated by 
the Supreme Court." 18 The Ninth Circuit 
chastised the Boa.rd for concentrating too 
much on institutional formalism and too 
little on substance. It said: 

"If an arbiter, with the a:greement of the 
parties, resolves an issue completely, that de
cision should not be disregarded simply be
cause the issue is capable of being perceived 
as a statutory question. Only when the 
arbiter has not resolved an ambiguous issue 
should that issue be capable of being raised 
anew before the Board as a statutory viola
tion." 40 The Board must realize that it is not 
the only expert on the subject of employee 
rights, and it must show arbitrators and the 
arbitration process more of the same defer
ence it expects for itself. 

Unfortunately for the legal process, we 
have hardly exhausted the list of recent in
stances in which the Board has failed to en
gage in adequate decisionmaking. The courts 
are well aware of the importance of rational 
Board decisions to stable labor management 
relations, and for that reason, the courts will 
continue to insist, in each case, upon a dem
onstration that the Board has analyzed the 
problem and has applied its expertise in a 
sensible way. In such circumstances, honest 
differences will arise between the Boa.rd and 
the appellate courts, and those differences 
should be resolved by the Supreme Court. 
But inertia. and reiterated claims for defer
ence are not acceptable substitutes for Su
preme Court review. The Board would do 
much to increase its effectiveness and would 
conserve precious administrative and judi
cial resources as well, if it would pay more 
attention to the well-considered views of ap
pellate courts. 
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n. 5 (9th Cir. 1972). 

49 247 NLRB No. 2. 
41 F. 2d -, 102 LRRM 2'105 (1979). 
48 Id. at 2709. 
49 Id. at 2709. 

Mr. HUMPHREY. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. Mr. President 
if there are no speakers who intend t~ 
discuss this nomination, I suggest that 
the Chair put the question on the nomi
nation. 

Mr. HUMPHREY addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from New Hampshire. 
Mr. HUMPHREY. Mr. President there 

are quite a number of persons wh~ wish 
to speak on this issue, this question and 
one such has just arrived. ' 

Mr. HATCH addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Utah. 
~r. HATCH. Mr. President, at this 

point I have a couple of letters I wish 
to read into the record. 

Mr. President, the first is from the 
Business Roundtable, written to Mr. 
Arnold J. Miller, as follows: 

NOVEMBER l, 197!>. 
Mr. ARNOLD J. MILLER, 
Director of the Presidential Personnel Of

fice, The White House, Washington, D .C. 
DEAR MR. MILLER: This wlll confirm what 

I and the group of labor law practitioners 
told you a. few weeks a.go about the persons 
under consideration for the position of 
general counsel of the National Labor Re
lations Board. 

This group represented a. substantial cross 
section of the business community as well 
as many years of experience in practicing 
labor relations law, including service in 
positions at the highest level in the National 
Labor Relations Board. 

We reviewed with you the requirements of 
the General Counsel's office and we stated 
our conclusion that: 

Business would support Curtis Mack, Re
gional Director of the Atlanta Region; 

Business, almost unanimously, would sup
port Arthur Goldberg and Carl Frankel, even 
though they represent labor unions; ob
viously we cannot commit the entire busi
ness community. 

Business would unanimously oppose wn
liam Lubbers. 

If you need any further information as to 
our views, please do not hesitate to call me. 

Sincerely, 
JOHN POST. 

Mr. ·president, the next letter is from 
R. Heath Larry, November 7, 1979, to the 
same person: 

NATIONAL ASSOCIATION 
OF MANUFACTURERS, 

November 7, 1979. 
Mr. ARNOLD J. MILLER, 
Director of the Presidential Personnel Office, 

The White House, Washington, D.C. 
DEAR MR. MILLER: Pursuant to our recent 

conversation, I would like to reiterate the 
interest of the NAM and the ,business com
munity as a whole in the various candidates 
being considered for the position of general 
counsel of the National Labor Relations 
Boa.rd. 

As I indicated, NAM would not oppose the 
appointment of Curtis Mack, Regional Di
rector of the Atlanta Region. Our members, 
almost unanimously, would not actively op
pose either Arthur Goldberg or Carl Frenkel, 
even though they were representatives of or
ganized labor. It is my assessment, however, 
that the business community 1s virtually 
united in its opposition to the consideration 
of William Lubbers for this post. 

The position of general counsel of the 
National Labor Relations Board is extremely 
important and requires an individual of ex
perience and independence. The NAM believes 
that most of the candidates under considera
tion could meet the spirit a.nct intent of this 
requirement. 

Thank you for your consideration of our 
interest in this important appointment. 

With kindest regards, 
Sincerely, 

R. HEATH LARRY, 
President. 

Mr. President, I do not know how it 
can be made any clearer that this is not 
a partisan thing; this is not a pro busi
ness-pro labor fight. This is not business 
fighting against labor appointments, be
cause they clearly would support two 
general counsel of major labor unions in 
this country-Arthur Goldberg or Carl 
Frenkel. 

I might add that they would support 
Curtis Mack, the Regional Director of 
the Atlanta office. CUrtis Mack happens 
to be black. With all the lack of oppor
tunities in our society for black people 

and with all the complaints from black 
leadership in this society that black 
people do not have the opportunities that 
white people and other groups have in 
our society, why is it that they overlooked 
Curtis Mack, who would be acceptable to 
both labor and business? Carl Frenkel 
has to be acceptable to both labor and 
business. Arthur Goldberg has to be ac
ceptable to both labor and business. 

I think if they came up with other 
independent general counsel of labor 
unions, they probably would be accept
able to most business people in this coun
try-not because they want them there, 
but because they will be independent 
people or at least appear to be independ
ent people as they come into this position. 

That is not the way Mr. Lubbers ap
pears. He is not independent. He either 
has worked for or under or with the 
Chairman of the Board, John Fanning, 
for 20-plus years. He has written a num
ber of John Fanning's opinions. He has 
participated, by his own admission, in 
advice to unions on the labor law reform 
bill, although he calls that technical ad
vice. He has indicated that such advice 
was not inappropriate advice, but we 
have reason to believe that, in any event, 
it could be criticized. We have reason to 
believe that it was inappropriate advice, 
and we have received that from impec
cable sources whom I cannot divulge but 
who are within the Board itself. 

All I am trying to say is that I do not 
think this is a fight in which business is 
trying to stop an independent appoint
ment, albeit an appointment by this ad
ministration, in its right, which would be · 
prolabor. I think business would prefer 
that the independent General Counsel 
of the National Labor Relations Board 
be truly independent, that he truly have 
no biases, that he truly be fair either 
way, that he let the chips fall where they 
may in labor law decisions, that he be 
fair and impartial, that he act in this 
position with dignity and with honor. I 
think anybody would want that type of 
person in this position. 

In these two letters from these two 
top business leaders, they have indicated 
that they are willing even to accept peo
ple who are biased, or people who may be 
biased, toward the labor movement, 
rather than have somebody they know 

. is biased toward the labor movement and 
who has not been in an independent 
position and who is not independent. 

I refer again to the letter from the 
members of the Committee on Agricul
ture against the appointment to the 
CFTC. Fifteen of our colleagues recog
nized in that appointment that this man. 
should not have had that position be
cause of the question of fairness, the 
question of propriety, and the question 
of being under the thumb of somebody 
who already was on the Board. 

I might add that I think they did what 
was right in that instance; and because 
of their leadership, we have been able 
to raise this issue as well. It is a legiti.: 
mate issue that all our colleagues should 
consider and listen to; and if they do, I 
do not know how they can help vote 
against Mr. Lubbers for this position. 
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Again I say that Mr. Lubbers, for all 
I know, is a very good person, somebody 
who could be appointed to other posi
tions within the Board, without objec
tion, and who could be aPPointed to other 
positions in Government, without objec
tion, but not this most important posi
tion on the National Labor Relations 
Board, as the General Counsel. 

I think it is time for us to realize that 
if we are going to have appointments in 
Government, there is no reason why we 
should not have people who are unques
tionably the best or unquestionably 
worthy of that position. Although Mr. 
Lubbers may be worthy of other posi
tions, I question his worthiness for this 
position because of his close relationship 
with the Chairman. 

During the hearings, Mr. Fanning be
came most agitated when he realized. 
that perhaips the nomination of Mr. Lub
bers would not be confirmed, and he as 
much as indicated that he would quit 
the Board unless the nomination of Mr. 
Lubbers was confirmed. He later changed 
that. But if you read the transcript, you 
will be shocked at the advocacy of Mr. 
Fanning for Mr. Lubbers. 

I admit that we should advocate for 
our friends. On the other hand, to advo
cate for an employee who has worked 
with him and written his opinions, or 
at least participated in the writing of his 
opinion, through these many years, for 
this independent Position, I think is im
proper and wrong, and I think the way 
he advocated it is improper and wrong. 
I believe it is time somebody speaks out 
about it. 

Mr. President, I have stated that I be
lieve a Lubber confirmation would seri
ously erode the credibility of the Board 
and undermine public confidences in the 
agency. I do not make that charge 
lightly. It is my feeling that based upon 
20 plus years of association and legal 
strategizing with Chairman Fanning, the 
only result can be that more prounion 
decisions, which may be antiemployee 
in consequence as evidenced by Mr. 
Lubber's position in the Dalmo Victor 
case, will flow from the Office of the 
General Counsel. 

rt could not come at a worse time for 
the agency because of the wholesale re"" 
versal of Board law and Board precedent 
being provided "with vigor" by the so
called Fanning Board. I do not feel the 
agency will hold up well in the eyes of 
the public should a Lubbers-Fanning 
team become entrenched in the,system
with one mind, and one purpos~to tip 
the neutrality of the agency in behalf of. 
one segment on our society. 

Let me discuss some of the recent case 
developments which have me alarmed 
about preserving stability under the 
NLRA after making some preliminary 
remarks on our national labor policy 
which the Lubbers nomination affects. 

For just a few minutes, let us look at 
what we think our national labor policy 
is. 

Mr. President, I ask unanimous con
sent that there be a short quorum call, 
without it being considered a second 
speech on my part. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. Mr. President, let me 
start over again now for just a few min
utes. Let us take a look at what we think 
our national labor policy is. 

One theory is that the Government 
should act as kind of referee while unions 
and management battle it out to see 
which can win in an election. Some will 
say the employee theory advanced by the 
unions is that Government really in
tends that all employees should belong 
to unions and any management that at
tempts to discourage employees from 
joining a union is violating our national 
labor policy. 

I think our national labor policy today 
is really rather clear. 

We cannot rely totally on the good wm· 
of all management in all industry to be 
fair to employees. There are some natural 
conflicts. 

In those cases where employees feel 
they need to engage in concerted action 
in order to deal with management, the 
National Labor Relations Act establishes 
a framework for permitting employees to 
do so. 

I support free and full collective bar
gaining with Government neutrality and 
with as little Government interference in 
the process as can be achieved. 

However, the most important Point of 
all is to recognize that the focal point of 
our national labor policy is and should 
be to permit the individual employee to 
express his free choice. 

The focal point of our national labor 
policy is not the right of the union or the 
right of the management to do certain 
things. 

It is· true that the laws themselves 
~efine kinds of conduct that are per
mitted and prohibitive by management 
and by unions, but those provisions are 
basically aimed at allowing employees a 
free and uncovered choice to become 
unionized or remain nonunion. 

We must recognize once and for all 
that the real focal point of our national 
labor policy is the freedom of employees 
to choose a union if they wish to take 
this course. But equally important is 
their right to decline unionization. 

The difficulty with this concept of free 
choice from labor's point of view is that 
a majority of workers have for the past 
few years been deciding that they do not 
want union representation. The trends 
are disturbing to them. 

Although the same rules apply now as 
they did 30 years ago, although NLRB 
elections are held now with the same 
speed that they were 10 years or 15 years 
ago and although labor was not heard to 
complain about free and fair elections 
when they were winning a majority of 
them, now the old rules have become un
fair. The reason is simple. Unions can-

not win free and fair elections. Accord
ingly, AFL-CIO decided that the right 
of an American worker to cast a free 
and secret ballot had to take a back seat 
to organized labor's need to swell its 
ranks of dues-paying members. Their 
remedy was labor reform legislation, a 
blatant piece of special interest legisla
tion which many of us were proud to 
successfully contest in the Chamber of 
the Senate. 

They find themselves thwarted by the 
Senate on the most important labor leg
islation in the history of the federation. 
By their own admission they turn to 
what I alluded to earlier, control of the 
bureaucracy. 

I am particularly troubled by the re
cent decisions from tlre NLRB. The 
Board seems to be bent upon overturn
ing long established labor law precedent 
creating instability and perhaps much 
ill will in labor-management relations 
and giving big labor the features of so
called labor refomi acts through deci
sionmaking when it cannot get them 
through Congress. 

It boils down to denying employees the 
fundamental right to choose what is in 
their best interest with respect to union 
activity. 

Let me illustrate my point by com
menting on some recent decisions. One 
might have an interest in them from a 
business standpoint and maybe from a 
few others. 

Supervisors are specifically excluded 
from the coverage of the National Labor 
Relations Act in section 1523, histori
cally, the Board has held. Yet Blecher 
Towing Co., 238 NLRB No. 63, a Septem
ber 27, 1978 decision, a Board majority 
consisting of Chairman Fanning and 
members Jenkins and Truesdale, a coali
tion which seems to continually support 
the labor union positions, took jurisdic
tion over supervisors. 

Here the company fired a supervisor, 
Capt. Frank Mosso, who disobeyed a 
company rule requiring all supervisors to 
report to management any union activi
ties that came to their attention. The 
majority found the discharge of this 
supervisor violated the act. 

The majority found the company fired 
the supervisor "for his failure to eff ec
tuate as ordered the company's anti
union policies." 

But does not a supervisor owe his or 
her loyalty to the employer and not to 
the employees? What will this do to 
disrupt management's ability to manage. 
or enhance the loyalty of supervisors to 
the employer instead of the employees? 

In Puerto Rican Food Products Corp., 
TradeWinds Food, Inc., and Island Can 
Corp., 242 NLRB No. 126, June 8, 1979 
decision, members Jenkins and Trues
dale again extended the protection of the 
act to a supervisor although the act spe
cifically excludes supervisors. 

Here the supervisor was very friendly 
with the rank and file. The supervisor 
was fired for unsatisfactory perform
ance. The employees in his department 
were upset by his having been fired and 
stopped working. They stated they 
wanted an immediate answer from the 
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company as to why the supervisor had 
been fired. When they continued to re
fuse to work, the employer fired several 
of them. 

The Board majority ordered the em
ployees reinstated with backpay, even 
though they never renounced the strike, 
and also ordered the supervisor rein
stated with backpay also. 

Member Murphy dissented on grounds 
that supervisory selection has-until 
now-been a management prerogative. 
The Board has now established a new 
rule that employee protests over the dis
charge of any supervisor are per se pro
tected. Supervisors will now owe their 
loyalty to employees instead of the 
employer. 

I submit that there is nothing im
proper in an employer's requiring his su
pervisors to disclose internal inf orma
tion, even that pertaining to union ac
tivity, which they lawfully acquire in 
the normal course of their supervisory 
duties. 

Here are situations demonstrating 
how far the Board is willing to go to 
support more effective unionizing ordered 
by impeding management's ability to 
know when they are occurring and per
haps timely countering situations which 
give rise to them, again improving the 
union's foothold in an employment set
ting and neutralizing the employer's op
position to the union which were the 
principal aims of the Labor Reform Act. 

In J. P. Stevens Co., Inc., 240 NLRB 
No. 35, January 23, 1979 case-here let 
me state I do not def end the Stevens 
Co.-the same Board majority among 
other remedies ordered the company to 
give the union "equal access to company 
nonwork areas. speaking opportunities, 
and a list of the names and addresses 
of the employees at many of the Stevens 
plants," thus, giving unions equal access 
to employees on company property and 
on its time is now the Board's law. 

Private company rights mean nothing 
when they impede the union's organiza
tion campaign, and there are a number 
of cases giving the same equal access 
remedy. 

In the latest J. P. Stevens case, this 
same trio, Jenkins, Fanning, and Trues
dale ordered the company to reimburse 
the union for its attorneys fees and or
ganization expenses. 

What a potentially disastrous remedy 
for any company, especially the small 
employees judged by the prolabor Board 
to be standing in the union's way. 

Outlandish remedies in the Labor Re
form Act like "may call," double backpay, 
Federal contract debarment were the 
hallmark of that disastrous bill and ap
peared to be the way the current Board 
is charted to silence employees who will 
not roll over and play dead in the face 
of union objection over unreasonable re
medial changes. 

In Abilities and Goodwill, Inc., 241 
NLRB, No. 5, a March 15, 1979 case, 
Chairman Fanning, and members Jen
kins and Truesdale overruled a 34-year
old Board policy concerning discharged 
strikers. 

For 34 years the rule had been that 
strikers who were improperly discharged 

while on strike had to indicate to the 
employer that they had abandoned the 
strike and were willing to return to work 
in order to get backpay started. 

The new majority-you guessed it-
Fanning, Jenkins, and Truesdale, estab
lished a new rule holding that "Dis
charged strikers were not required to 
request reinstatement in order to trig
ger respondents backpay obligation." 
That is an open-ended backpay 
strengthening legislation which will force 
most employers to think long and hard 
about the remedies available under the 
NLRB as an avowed purpose of firing 
strikers even when the circumstances 
warrant that action. 

The Labor Reform· Act, and one can 
see here that the Board once again 
jumps on that bandwagon, is unfair, un
justified, and totally intimidating of the 
employers. 

If you are concerned with denying em
ployees their statutory labor law rights, 
consider the case of Frito-Lay, Inc., 243 
NLRB No. 16, a June 28, 1979 case, where 
Chairman Fanning and member Jenkins 
disregard those rights. 

Most often the onset of an employee's 
freedom of choice is discussed in the con
text of the union's original campaign. I 
have outlined some cases where the 
Board has eroded those freedoms. How
ever, the balancing of the legitimate in
terests of the employer, the union, and 
the employee is equally as crucial and 
even more complex during labor disputes 
that create a hiatus between collective 
bargaining agreements. 

During this period the union must 
maintain its support among the employ
ees in order to maintain pressure upon 
the employer to agree to a favorable con
tract. The employer may be tempted to 
encourage its employees to withdraw 
support from the union in order to 
achieve a contract favorable to the em
ployer or to rid itself of the union alto
gether. 

The right of the individual employee 
to freely choose whether he or she will 
support the union is often ignored by 
both sides. 

In Frito-Lay, the majority held it was 
OK for the employer to continue deduct
ing dues at the union's request, after 
the contract expired, even though sev
eral employees asked the employer to 
cease making the deductions. 

The majority held that checkoff au
thorizations can only be revoked during 
the 20-to-10-day period before the con
tract expired. Thus, neither the union 
nor the employer violated the act. 

In dissent, member Murphy stated 
that as a matter of law, under the 
proviso in section 302(c) (4) of the act, 
a dues authorization is revocable when 
a collective-bargaining contract is no 
longer in effect. She found that by refus
ing to honor the revocations signed by 
employees, the company violated section 
8(a) (3) and (1) and the union violated 
section 8(b) (1) CA) and (2) of the act. 

I cannot understand how the Board, in 
good conscience, can disguise the fact 
that there is a per se violation of sec
tion 8 of the act when a private collective 

bargaining agreement for the dues au
thorization is in direct con:flict with 
section 302(c) (4). The bottom line here 
is that the Board insisted on retaining a 
majority status even though it clearly 
suppressed individual employee rights in 
the process. 

we could go on and on with many 
other cases, including the troublesome 
area of the Board moving into the EEO 
field, and I believe that you have my 
point. 

The right to free employee choice, 
which the Board seems to have closed 
its eyes to, was critical to the defeat of 
labor reform, just as it is critical to 
the fulfillment of our basic labor policy. 
But that right creates a real challenge 
for American businessmen who sincere
ly believe that their employees and the 
public-at-large are better served by en
lightened management than by big 1 

unionism. 
Enlightened management requires fair 

play and benefits, a healthy working 
environment, fair treatment of employ
ees, and basic communication of com
pany needs and goals. 

A proper employee commitment is es
sential. Not only is that commitment 
healthy, it is directly supportive of the 
goal of our national labor policy which 
seeks to serve the best interests of em
ployees. 

In the last analysis, however, fair 
treatment of employees not only serves 
their best interest, it serves the Nation 
generally. It not only deals with day-to
day matters of concern to American 
workers; it allows American manage
ment a greater degree of productivity in 
our land. 

In sum, although American manage
ment is far from perfect, and although 
it is fashionable to blame the ills of 
our society on big business, I think it is 
occasionally worthwhile to re:tlect upon 
the positive role of business in our socie
ty and to at least suggest the possibili
ty that American management as it ex
ists today may better deal with the needs 
and the desires of the work force and 
the public generally than does organized 
labor. 

Mr. President, I would like to put in 
the RECORD at this point, and ask unan
imous consent to do so, two additional 
letters, one from the Chamber of Com
merce of the United States, and the other 
from the Associated General Contractors 
of America. 

The PRESIDING OFFICER (Mr. 
HEFLIN) . Without objection, it is so 
ordered. 

Mr. HATCH. Let me read both of 
them: 

THE ASSOCIATED GENERAL 
CONTRACTORS OF AMERICA, 

Washington, D.C., December 14, 1979. 
Hon. HARRISON A. WILLIAMS, Jr., 
Chairman, Labor and Human Resources 

Committee, U.S. Senate, Washington, 
D.C. 

DEAR CHAmMAN WILLIAMS: The Associated 
General Contractors of America opposes the 
President's nomination of William A. Lub
bers as the General Counsel of the National 
Labor Relations Board. 

Our opposition ls based on the fact that 
Mr. Lubbers ls so closely identified with the 



7954 CONGRESSIONAL RECORD-SENATE April 16, 1980 

current Chairman of the NLRB, Mr. John 
Fanning. Their long standing close relation
ship is bound to blur the statutorily required 
separation between the two posts. Mr. Lub
ber's independence and impartiality under 
these circumstances can never be clear. 

We urge the rejection of Mr. Lubbers on 
these grounds. 

We request that this letter be made a part 
of the hearing record. 

Sincerely, 
JOHN C. ELLIS, 

Assistant Executive Director. 

CHAMBER OF COMMERCE OF THE 

UNITED STATES, 
Washington, D.C., November 30, 1979. 

To MEMBERS OF THE SENATE. 

On behalf of the Chamber's over 90,000 
members, I respectfully urge you to oppose 
Senate confirmation of William A. Lubbers 
as the General Counsel of the National 
Labor Relations Board. 

Because of the unique role of the General 
Counsel, carved out by the 1947 Taft-Hartley 
Act amendments to the National Labor Re
lations Act, the position is not simply that 
of another government lawyer. The General 
Counsel serves as the independent prosecu
tor of unfair labor practice charges brought 
by management or labor, with unreview
able discretion in the issuance or non
issuance of complaints stemming from those 
charges. Thus, for example, if either man
agement or labor files charges of unfair 
labor practices, and the General Counsel 
refuses to issue a complaint, the aggrieved 
party has no recourse with the Board or 
with the federal courts. 

In addition to that significant responsi
b111ty, the General Counsel supervises 
representation elections in which employees 
choose, or reject, collective bargaining repre
sentatives. The General Counsel also ad
ministers the Board's 33 regional offices. 

Because of these public trusts, it is cru
cial that the General Counsel be perceived 
as totally independent and, as the National 
Labor Relations Act requires, separate from 
the five Board members and their staffs. 
Without the perception of such independ
ence, public confidence in the agency itself 
will suffer and parties to labor-management 
disputes will be less inclined to seek re
dress through established procedures for 
review by . the Board. 

It is for these reasons that the U.S. 
Chamber opposes the appointment of Wii
liam A. Lubbers to this sensitive post. 

While we do not impugn Mr. Lubber's 
competence or integrity, we do believe that 
his 17 years on the staff of NLRB Chairman 
John Fanning and his role in writing many 
of Mr. Fanning's pro-union decisions will 
cause the public to question the inde
pendence and impartiality of the General 
Counsel. This close association is further 
t•.nderscored by Chairman Fanning•s overt 
support for Mr. Lubbers• candidacy. 

Moreover, since Mr. Lubbers' entire career 
with the agency has been on the judicial 
(or Board) side, we do not believe he has 
the administrative experience necessary to 
handle the Board's 33 regional offices. 

At a time when many in the business 
community are concerned about the pro
union trend in Board decisions, it is im
portant that public confidence in the agency 
not be further eroded by the selection of 
Mr. Lubbers as the General Counsel. 

The White House has considered other 
candidates who would be acceptable to both 
business and labor. We cannot understand 
selection of a candidate-Mr. Lubbers
unanimously opposed by the business com
munity. 

Therefore, I u_rge you to vote Nay when 
the nomination · comes before the Senate. 

Cordially, 
HILTON DAVIS, 

Vice President. 

Let me continue with a few more words 
of explanation concerning some of the 
decisions of the Board. 

What does the term "the Fanning 
Board" mean to the labor relations prac
titioner? What will it mean to the his
torian who looks back on the develop
ment of labor relations in this country? 

In one sense, of course, the Fanning 
Board began the day President Carter
in April 1977-named John Fanning to 
take over the Board's leadership. 

But I remember the strong sense of 
irony we felt when we prepared the 
stories for our labor relations newsletter 
for the week of April 14, 1977. 

One story in that issue was headlined, 
"Fanning Replaces Murphy as NLRB 
Chairman." But next to that was another 
headline that began, "Hollywood Cer
amics Overruled.'' 

Let it never be said, however, it was 
the Fanning Board that overruled Holly
wood Ceramics. 

And, of course, it was not the Fanning 
Board. Hollywood Ceramics was over
ruled and, 5 days later, Fanning was 
made chairman. 

But the overruling of Hollywood 
Ceramics in the same week that Fanning 
was named chairman underlines the fact 
that, throughout the spring and summer 
of 1977, the NLRB-when it came time 
to count the votes-was still the Murphy 
Board. Even though Fanning was now its 
chairman. 

The decisions that are giving the Fan
ning Board its own personality did not 
begin to come down until member Wal
ther resigned at the end of the summer, 
and the Board's Executive Secretary, 
John Truesdale, was named to take his 
place. 

It is this voting bloc-Fanning, Jen
kins, and Truesdale-that has produced 
a majority of the rulings I think we 
would associate with the term, "the Fan
ning Board." 

Looked at this way, we might say that the 
Fanning Boa.rd really came into its own when 
member Truesdale took office October 10, 
1977. 

What happened to the Hollywood 
Ceramics doctrine next dramatically il
lustrates this, in December of 1978-14 
months after Truesdale took office-the 
Board issued its decision in General Knit 
of California. The vote was 3 to 2, with 
Fanning, Jenkins, and Truesdale joining 
together to scrap Shopping Kart and 
bring back Hollywood Ceramics. Thus, 
there was a period of only a year and 8 
months when Hollywood Ceramics was 
not the law at the National Labor Rela
tions Board. 

Let me turn, now, to the Fanning 
Board's rulings, those it has handed 
down both before and after Truesdale 
joined the Board. Just after Fanning 
too1

{ over the Board's leadership, he 
spoke to the ABA's Labor Relations Law 
Section in Chicago. 

"I may be," Fanning said on that 
occasion, "a new Chairman, but I am a 
long time Board Member, going gack to 
1957. So I should be a well-known quan
tity to you." Fanning graphically illus
trated his tenure on the Board by noting 
that the opinions he had written as a 
Board member already spanned half the 

volumes of the NLRB's official published 
reports. 

I think we can say that when Fanning 
assumed the chairmanship he had a 
pretty good idea of the issues facing the 
Board. 

Actually, Fanning gave his Chicago 
talk on August 10, 1977, just 20 days 
before member Walther would leave the 
NLRB-and a mere 2 months before 
Truesdale would join the Board. 

And in that talk, Fanning listed six 
NLRB decisions and three Supreme 
Court rulings that, he said, would need 
"further explication" by the Board. The 
decisions he listed were Collyer, Handy 
Andy, Bell & Howell, Shopping Kart, 
Cedars-Sinai, Dairylea-and the Su
preme Court rulings in Gissel, Connell, 
and Weingarten. 

Let us look at what has happened to 
those decisions under the Fanning 
Board-and to the doctrines they repre
sent-keeping in mind that this was 
Farming's own list of the "old business" 
he expected to take up as the Board's 
new chairman. 

Then we will touch briefly on a few 
of the Fanning Board's other decisions, 
some of them rulings that have broken 
new ground--or have turned the spat
light on sections of the act that got less 
attention under the Miller and Murphy 
boards. 

Mr. HUMPHREY addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from New Hampshire. 
Mr. HUMPHREY. Mr. President, the 

first case on Fanning's 1977 list to con
tinue the thoughts of Senator HATCH was 
Collyer. Collyer, of course, was decided 
in 1971 by the Miller Board. At that 
time, it was already the Board's policy to 
let an arbitrator's award dispose of a 
case if the award had already been 
made-and if the arbitrator's procedures 
were fair and the award's terms were 
consistent with the goals the act itself 
seeks to accomplish. 

This, of course, is the Spielberg doc
trine-and a question I want to ask later 
is, will the Spielberg doctrine survive the 
Fanning Board? 

In any event, the Collyer case posed 
this question for the Miller Board; 
should the Board def er to an arbitration 
award that has not yet been handed 
down? Should the Board def er if there 
is reason to believe that the award, 
when it is handed down, will be both 
fair and consistent with the NLRA? 

The Miller Board, as you know, an
swered that question by ruling that the 
Board would defer to future awards that 
held the promise of being fair and con
sistent with the NLRA-but the vote 
was 3 to 2. Fanning dissented in Coll
yer; so did Jenkins. 

Fanning, in his dissent, wrote: 
In a. novel decision with far-reaching 

implications a majority of this Board . . . 
refuses even to consider the alleged unfair 
labor practices. . . . 

How does the Collyer doctrine now 
stand, 2 Y2 years into the Fanning Board? 

It has been narrowed. The Board's 
present rule is this: If an arbitration 
a ward has not been issued, the Board 
will defer to a grievance-arbitration 
procedure only in refusal-to-bargain 
cases that involve a contract dispute. 
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That is, the Board will not defer in a 
case that involves an employee's per
sonal complaint, but not a contract 
issue. 

This policy is stated in the companion 
cases of General American Transporta
tion and Roy Robinson. 

What can we expect the Fanning 
Board to do to the Collyer doctrine in 
the coming months? Two of the Board's 
members-Fanning and Jenkins-have 
made it clear that they do not like de
ferring when ·an arbitration award is 
as yet unissued. Presumably they would, 
if they had a third vote, overrule Coll
yer entirely. 

Member Murphy would keep Collyer, 
at least for use in cases involving con
tract disputes. It is, by the way, Mur
phy's view that is the Board's present 
policy as stated in General American 
Transportation and Roy Robinson. 

Member Penello would continue the 
Collyer doctrine and extend it even be
yond refusal-to-bargain cases. So that 
leaves the Board's newest member
Truesdale-the one to watch. Truesdale 
has not yet expressed an opinion on 
Collyer. But if he joins Fanning and 
Jenkins, Collyer will be dead. 

We have already seen what happened 
to Shopping Kart, another of the cases 
Fanning said needed "further explica
tion." 

Shopping Kart is no more. Fanning, 
Jenkins, and Truesdale made up the 
majority vote that did away with Shop
ping Kart and brought back Hollywood 
Ceramics. 

The Board's present policy with re
spect to campaign puffery and outright 
misrepresentations is now stated in the 
leading case, General Knit of California. 

Mr. D' Amico from the regional office 
in Baltimore will be talking to us about 
what the sides can and cannot do during 
organizational campaigns, so let me just 
summarize the Board's policy on mis
representations by reading to you the 
Board's own language in General Knit: 

An election should be set aside only where 
thet'e has been a misrepresentation or other 
similar campaign trickery, which involves 
a substantial departure from the truth, at a 
time which prevents the other party from 
ma.king an effective reply. so that the mis
representation, whether deliberate or not, 
may reasonably be expected to have a sig
nificant impact on the election. 

Cedars-Sinai has been an interesting 
decision because of the debate it has 
sparked between the NLRB and Congress 
over whether medical doctors who are in 
training at a hospital are "employees" 
under the act. 

The Board's present rule is that thev 
are not. and Cedars-Sinai-though it was 
handed down in 1976 by the Murphy 
Board and was on Fanning's Chicago 
list-is still the leading case stating that 
rule. 

But, as vou know, there have been at
tacks from outsi.de the Board on the 
Cedars-Sinai ruling. The authors of the 
1974 health care amendments to the 
NLRA do not like it. There is. in the 
House now. a bill-H.R. 2222-that would 
define a hoso'tal's interns and residents 
as "employees." 

The bill's supporters include the Phy
sicians National Housestaff Association, 
which points out that residents work for 
a living like anyone else. 

The Association of American Medical 
Colleges, on the other hand, opposes the 
bill. It points out that physicians-not 
the employing hospital-direct the intern 
programs, so resident physicians do not 
work in a traditional employee-employer 
setting. 

Although the NLRB does not now con
sider housestaff physicians to be "em
ployees" under the act, the Board has 
taken the position that its jurisdiction 
stops State labor agencies from ruling 
otherwise. The second circuit 2 years ago 
upheld the Board on this point. 

And, of course, in addition t9 attacks 
on Cedars-Sinai from outside the Board, 
there is an attack from within. Chairman 
Fanning dissented when the decision was 
handed down in 1976. 

There is -no reason, he said in his dis
sent, to talk about. whether resident phv
sicians are students or emplovees. He 
noted that the Board has often ruled 
that students of one kind or another are 
also employees. 

In anv event, Cedars-Sinai is still the 
law at the NLRB, and because the vote 
was 4-1 with onlv Fanning dissenting, 
it appears that the NLRB, at least, will 
leave the ruling intact. 

Fanning included in his Chicago list 
Handy Andy and Bell & Howell. Those 
rulings still state Board policy: The 
Board wui not accept charges that a 
union d!scrlminates on the basis of race, 
sex, or national origin before deciding 
whether to certify the union. 

Charges of discrimination can be made 
to the Board onlv in an unfair practice 
proceeding that alleges fatlure to repre
sent unit employees fairly. 

And, when the shoe was on the other 
foot, the Board's response was consistent 
with Bell & Howell. In the Graphic Arts, 
Local 280 decision, handed down in 
April of 1978, the union refused to bar
gain with the companies in a multiem
ployer unit. 

The union def ended its refusal to talk 
by charging that the employers practiced 
racial discrimination. The Board, how
ever, ruled that bargaining could and 
should continue, and it rejected the 
union defense. Among other things, the 
Board said, the parties could be expected 
to bargain on the elimination of dis
criminatory practices. 

Dairylea-a 1975 ruling of the Murphy 
Board-limited the uses unions can make 
of supersentority clauses. Superseniority, 
the Board said in Dairvlea, can be used 
to give a union steward preference in 
hiring and layoff. 

That is, tt can be used to keep him on 
the job while others are being laid off, 
or to rr;ng him back on the job first after 
a layoff. He is, after all, the union's agent 
on the job. 

But, the ' Bo~rd said in Dairylea, there 
is no justification for using the same 
superseniority clause to give the steward 
other benefits that come with seniority
such as overtime and vacations. 

Fanning dissented in Dairylea. And, in 
A.P.A. Transport Corp., handed down in 

January of this year, Truesdale said he 
generally agreed with Farming's view 
that a superseniority clause should not 
be considered "presumptively unlawful'' 
for purposes other than keeping the 
steward on the job. 

But Fanning and Truesdale are in the 
minority on this issue, and the rule re
mains essentially as stated in Dairylea: 
A superseniority clause is presumed 
lawful when used to keep the steward 
on the job; it is presumed unlawful for 
other purposes. 

More recent Board decisions have 
taken this basic principle and applied it 
to union officers other than stewards. 
The most recent Dairylea ruling came 
down just 3 weeks ago-that was the 
American Can decision. 

In that decision-in which the Board 
observed that its members have "widely 
divergent views" on Dairylea-the Board 
ruled that a union's "sergeant at 
arms"-whose duty was to see that no 
unauthorized person entered the door
was unlawfully given superseniority. The 
American Can decision, by the way, pro
vides a good review of the Dairylea line 
and the position each member of the 
Board is taking on Dairylea clauses. 

Of the three Supreme Court rulings 
Fanning mentioned in his Chicago talk, 
by far the most difficult to interpret is 
Connell. But it is not hard to summarize 
what the Supreme Court said in Con
nell-or what the Fanning Board satd 
in November 1978 when it released four 
decisions interpreting Connell. 

What did the Supreme Court hold in 
Connell? The NLRA, of course, outlaws 
hot-cargo agreements, or agreements 
between an employer and a union that 
the employer will avoid nonunion firms. 
The NLRA also, however, ,gives the con
struction industry an exemption from 
the hot-cargo ban. 

But, the Supreme Court said in Con
nell, this exemption does not protect a 
union and a construction contractor 
from being sued under the antitrust laws 
if, first, they have a hot-cargo agree
ment, and second, they do not have a 
bargaining relationship. 

Actually, the court noted five signifi
cant faotors that, when present, suggest 
a hot-cargo agreement may be open to 
anti trust challenge. The NLRB, of 
course, is itself using the Supreme 
Court's test to determine when a con
struction-industry contract violates the 
act's hot-cargo ban. The five factors the 
Supreme Court singled out in Connell: 

First. There was no bargaining rela
tionship between the union and the con
tractor; · 

Second. The agreement was not limited 
to a particular jobsite; · 

Third. The union made no effort to 
represent the contractor's employees; 

Fourth. The union did not maintain it 
was protecting union members from 
working alongstde nonunion members 
who were paid lower wages; and 

Fifth. An admttted aim of the agree
ment was to pressure subcontractors to 
recognize the union. 

Given these factors, the Court said, 
it was clear that the challenged agree-
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ment furthered "top-down" organizing, 
an objective not permitted .by the NLRA.. 

What has the Fanning Board done 
with Connell? It ruled, first, that when 
there is no genuine bargaining rela
tionship, the construction industry ex
emption to the hot-cargo ban does not 
protect an agreement. 

Second, the Board said that a con
tract can include subcontracting re
strictions even though the parties did 
not already have a bargaining relation
ship. A prehire agreement with a mi
nority union may be protected. 

Third, the Board held that in some 
cases, even a bargaining relationship 
may not be needed for a subcontracting 
clause to be lawful. It might be lawful 
where its restrictions are limited to a 
specified jobsite; or are aimed at reduc
ing friction between union and nonunion 
employees. 

Finally, the Board said that even if a 
subcontracting restriction is lawful, it 
may be made unlawful if the contract 
includes self-help provisions. An ex
ample would be a grievance-arbitration 
procedure to enforce the claus~and 
union self-help to enforce the grievance 
provisions. 

Mr. President, I ncte the presence of 
our distinguished colleague from South 
carolina and I yield the :floor at this 
point. 

Mr. THURMOND. I thank the Sena
tor. 

Mr. President, I am opposed to 
Senate confirmation of the nomination 
of William A. Lubbers to be General 
Counsel of the National Labor Relations 
Board for the next 4 years. 

At the outset, I wish to emphasize two 
points. First, I know of no information 
which causes me to question the personal 
integrity or character of this nominee; 
thus, my opposition certainly is not based 
on any personal dislike for Mr. Lubbers 
or any question about his moral fitness 
for the position. 

Second, I have always felt that the 
President, regardless of his party or polit
ical philosophy, is deserving of a rea
sonable discretion in selecting the in
dividuals he wishes to have serve in the 
executive branch and various independ.; 
ent regulatory agencies. That discre
tion, however, is not unlimited, and, 
where specified by statute or the Con
stitution, is subject to a check and bal
ance in the fundamentally important 
role which the U.S. Senate plays when 
it votes to confirm or reject the Presi
dent's nominees. 

It is my view, after careful study of 
this matter, that this is a situation where 
the Senate should reject the President's 
choice, because the nominee laclfs the in-

. dependence, professional background, 
and necessary experience to serve in this 
highly sensitive position in the manner 
intended by Congress. 

Mr. President, I believe that almost any 
objective citizen, upon being informed 
of the nature of the job of General Coun
sel to the NLRB and of the background 
of Mr. Lubbers, would feel that he is not 
the man best suited for the job. 

After some years of experience with 
labor-management relations under the 

Wagner Act, Congress enacted the land
mark Taft-Hartley Act of 1947, which, 
in section 3 (d), explicitly provided that 
the Office of General Counsel to the 
NLRB shall be a separate and independ
ent investigatory and prosecutorial 
position, with the Board sitting as a re
view body, which would pass judgment 
on cases brought before it by the in
dependent office of the General Counsel. 
Prior to Taft-Hartley, the Board had 
served as investigator, prosecutor, and 
judge of all complaints-a mixed role 
that experience has shown to be unwise 
in any sphere of regulatory activity. 

Section 3(d) also gave the General 
Counsel broad supervisory powers over 
all attorneys and complaint investiga
tors in the Washington, D.C. office and 
in the 33 regional Board offices around 
the country. As a result, today, the Gen
eral Counsel is the supervisor and ad
ministrator of a staff of over 700 attor
neys and some 680 complaint investi
gators. The General Counsel also has the 
important function of overseeing repre
sentative elections in which employees 
approve or reject union representation. 
Finally, the Taft-Hartley Act vested in 
the General Counsel complete and unre
viewable discretion over the issuance and 
prosecution of all complaints alleging 
labor law violations. 

Thus, Congress deliberately made the 
General Counsel of the NLRB one of the 
most powerful-some say, the most pow
erful-legal counsels in all of the agen
cies of the National Government. Fur
thermore, it clearly intended to separate 
the judicial function given to the Board 
from the independent, investigator and 
prosecutor functions of the General 
Counsel's office. 

Against this background of the nature 
of the General Counsel's position, Mr. 
President, the Senate has the responsi
bility to judge Mr. Lubbers' qualifica
tions and experience. The salient point 
here is that Mr. Lubbers has not, by pre
vious job experience, shown himself to 
be either independent of the Board it
self or objective in his approach to labor 
law disputes. 

For 20 years, he has been the chief 
legal assistant to the present Chairman 
of the Board, Mr. John Fanning. He has 
been an integral part of the Board itself, 
never having served in the independent 
office of the General Counsel, even as a 
staff attorney at the regional level. 
There is little debate over the fact that 
the present Chairman of the Board, Mr. 
Fanning, is decidedly prolabor, and Mr. 
Lubbers has been intimately involved in 
writing many of these prolabor opin
ions. It appears that there has not only 
been a long, close, professional relation
ship between Chairman Fanning and 
Mr. Lubbers, but also an intimate per
sonal friendship as well. 

Mr. President, deep, longstanding, per
sonal, and professional friendship is one 
of the noblest of all human attributes, 
but there can come a time when it may 
confiict with the unbiased, diligent and 
objective performance of impo~tant 
public responsibilities. This instance 
would at least appear-and appearance 
is extremely important to the business 
and labor community who deal with the 

General Counsel's ofilce on a day-to-day 
basis-to be a case where confiicts· of in
terest and loyalty may occur. 

Can fairness, objectivity, and strong 
independence really come from a man 
who has been the student, employee, and 
close personal friend of an individual who 
chairs the Board, sitting in review of 
cases the General Counsel brings before 
it? Mr. President, the business commu
nity unanimously feels the answer to this 
question will be "No." While business may 
have their own point of view, I feel that 
the Senate, acting without any bias to
ward business or labor, should reject this 
nominee because of the strong possibility 
of such confilcts. 

Mr. President, in addition to his lack 
of independence froin the Board and its 
Chairman, Mr. Lubbers also has exhib
ited a decided pro-union bias, both in 
his past associations with Mr. Fanning, 
and since he has assumed the General 
Counsel's position on a temporary basis 
last December. In one of his early deci
sions of major significance, Mr. Lubbers 
reversed a sound, longstanding position 
protecting the right of an individual 
union member to resign from his union 
during the course of a strike. 

Mr. Lubbers apparently feels that the 
principle of forced union membership is 
more important than the principle of 
individual freedom. Mr. President, I feel 
writing such a philosophy into law is ab
horrent in a free society, further indi
cates the bias pf Mr. Lubbers, and strong
ly argues for Senate rejection of this 
nominee. 

Mr. President, my own philosophy has 
always been that Government should re
main neutral between business and la
bor, promoting the side of neither when 
dlsputes arise between them. Our laws 
and tpe government omcials who enforce 
them should refiect the same philosophy 
of obiectivity and neutrality. It is appar
ent that Mr. Lubbers' personal views are 
decidedly on the side of organized labor 
and that he intends to use his position 
as General Counsel to enforce a biased 
philosophy. 

Mr. President, in addition to lacking 
the independence and philosophical ob
jectivitv to perform as General Counsel 
in a responsible manner, Mr. Lubbers 
lacks the administrative and sunervisory 
experience necessary to oualify him to 
head such a large, nationwide staff of at
torneys and complaint investigators. 

Also, having never served in any re
gional NLRB office. it is doubtful that he 
has a sumcient understanding of the in
ner workings and duties of these omces 
to adequately oversee them. He has no 
experience as a practicing labor law at
torney, either representing business or 
labor. In fact, all his labor law experience 
has been in Washington, and the vast 
majority of it as a law clerk and execu
tive assistan~ to Chairman Fanning. 

Mr. President, it has become apparent 
that this particular nominee comes be
fore the Senate as a selection which 
President Carter made primarily out of 
political considerations. The President 
obviouslv desires the support of orga·· 
nized labor in his re-election bid, and the 
Big Labor bosses have told him Mr. Lub
bers is the man they want in this key 
slot. The business community, upon in-
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forming the President of their wiani
mous, strong objections to Mr. Lubbers, 
also informed him if other possible 
nominees whom they could support, 
several of whom are presently associated 
with trade wiions. The President ap
parently ignored both the objections to 
Mr. Lubbers and the alternative recom
mendations. 

It is my understanding that, in further 
disregard of those who strongly objected 
to the Lubbers nominat:on, the Presi
dent held "hostage" the reappointment 
of Board member Betty Murphy in order 
to secure Senate confirmation of Mr. 
Lubbers. Mrs. Murphy has since re
signed in protest over this blatantly 
political and wireasonable ploy. Then, 
knowing of growing opposition in the 
Senate to Mr. Lubbers, the President 
temporarily usurped the Senate's review 
role and appointed Mr. Lubbers to the 
position of General Counsel during the 
Christmas recess of the Senate. 

Mr. President, the Senate is now faced 
with the important question of whether 
or not to confirm this nominee for a full, 
4-year term. Based on the fact that Mr. 
Lubbers lacks the necessary independ
ence, impartiality and job experience 
for this highly sensitive and uniquely 
powerful Government position. I urge 
the Senate to vote aga;nst confirmation. 

Mr. President, several months ago, the 
distinguished and highly respected col
umn;st, James J. Kilpatrick, wrote an 
excellent article outlining the reasons 
why this nominee should be rejected. I 
ask unanimous consent that his per
suasive essay be printed in the RECORD at 
the conclusion of these remarks, and I 
hope the Senate will adopt the wisdom 
of Mr. Kilpatrick's recommendations. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 

AN UNFORTUNATE .APPOINTMENT 

(By James J. Kllpatrick) 
As a working proposition, every president 

ought to have wide latitude in his nomina
tions to public bodies. A president's appoin
tive power is pa.rt of the intricate assembly 
of springs, pendulums and counterweights 
that makes our system go, a.nd Congress 
ought not to jam the works without compel
ling reason. 

But there a.re times when the senate's 
corollary power to advise and consent ought 
to be negatively invoked. Such an occasion 
is at hand in the president's nomination of 
William A. Lubbers for a. full four-year term 
a.a general counsel of the National Labor Re
lations Board. If the pre"'ident will not with
draw this regrettable appointment, the Sen
ate should reject it decisively. 

For three reasons. The first has to do with 
the urgent need to restore confidence in gov
ernment; the second has to do with the 
nature of the general ccunsel's power; the 
third goes to the alternatives available to the 
White House. 

There may have been a time--in Grant's 
administration, perhaps-when public con
fidence in government was lower than it is 
now. The polls do not go back that far. But 
not in my lifetime can I recall a period in 
which distrust of government, and especially 
of the federal government, was deeper or 
more pervasive. This alienation didn't begin 
with Watergate, but Watergate made it 
worse. And such recent depressing incidents 
as the purported bribery of halt a dozen 

members of Congress add to the poisonous I simply wanted to inform the Senator 
cloud. from New Jersey what is transpiring. 

Into this miasma comes the nomination I suggest the absence of a quorum. 
of Mr. Lubbers to the most powerful posi- Th aESID 0 c Th 1 k 
tion in the whole of the executive branch. e P""' ING FFI ER. e c er 
Search the executive agencies as you will, Will call the roll. 
you will not find any position to compare The legislative clerk proceeded to call 
with general counsel of the NLRB. He alone the roll. 
commands unrevlewable discretion for his Mr. WILLIAMS. Mr. President, I ask 
acts. If the general counsel agrees to hear a. wianimous consent that the order for 
complaint of unfair labor practices, the com- the quorum call be rescinded. 
plaint will be heard: lf he refuses, that's it. 'l'he PRESIDING OF.t<'.!CER. Without 
Goodbye. Fi'nis. His refusal cannot be a.p- objection, it is so ordered. 
f:~~~ ;~d!~:l ~~~~.It cannot be appealed Mr. WILLIAMS. Mr. President, earlier 

For these reasons, Congress went to great 
pains to make the general counsel absolutely 
independent of the board. The position de
mands a person who not only is independent, 
but also appears to be independent. Mr. Lub
bers simply is not such a. person. For 17 years, 
more or less, he has been the protege, contl.
dant, top assistant and guiding ha.nd to NLRB 
Chairman John Fanning. Within the commu
nity of business and labor, he ls universally 
perceived as "Fa.nnlng's man.'' The two are as 
close as shirt and pocket or ring and finger, 
a.nd tha.t ls where Mr. Lubbers commonly ls 
thought to be-in the chairman's pocket, or 
tied to his finger. 

Mr. Lubbers of course has asserted his In
dependence of his mentor and longtime boss, 
but his first major decision since his tem
porary appointment in December has set off 
bells of alarm. As general counsel, he appears 
effectively to have reversed a long-standing 
rule protecting the right of an individual 
union member to resign from his union dur
ing a strike. The effect ls to put union soll
darity a.head of individual freedom. Such 
obeisance to the great unions accords per
fectly with the Fanning view. 

A president who has enjoyed the support 
of organized labor, and hungers for such sup
port again this year, surely ls entitled to ap
point someone with a union background as 
general counsel. The business community, 
headed by the U.S. Chamber of Commerce, 
accepts this reality. 

Before Mr. Carter nominated Mr. Lubbers, 
the White House had leaked the names of 
two others under consideration-Carl Fren
kel, association general counsel for the Steel
workers Union, and Arthur Goldberg, genera.I 
counsel of the Textlle Workers Union. Etther 
one of them would have the confidence of 
both labor and management. Curtis Mack, 
regional NLRB director in Atlanta, is ·another 
acceptable possib111ty. 

Sen. Orrin Hatch, R-Uta.h, has begun mar
shaling forces against the Lubbers nomina
tion. He has a sumcient number of concerned 
colleagues to mount a prolonged filibuster 
and to block cloture. He may have enough 
troops to win on an up-or-down vote. Under 
the circumstances, a discreet withdrawal 
would benefit the board, the Senate, the 
country and quite possibly Mr. Lubbers 
himself. 

Mr. HUMPHREY. Mr. President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The legislative clerk proceeded to call 
the roll. 

Mr. HUMPHREY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HUMPHREY. Mr. President, I just 
want to inform Senator WILLIAMS that 
we are expecting Senator HAYAKAWA at 
2 o'clock, to speak at some length. He 
has asked me to protect his time slot. 

speakers have suggested that Mr. Lub
bers, in his brief period as acting Gen
eral Counsel of the Board, has somehow 
advanced new law in connection with 
union disciplinary action against mem
bers who attempt to return to work dur
ing a strike. I think that is not the case, 
and I should like to have the RECORD at 
this point clarify Mr. Lubbers' position 
in connection with those cases. I should 
like to describe what the Board has done 
and describe the members who dissented 
from the Board's action in those cases. 

As chairman of the Committee on 
Labor and Human Resources and one 
who has chaired the hearings on the 
nomination of Mr. Lubbers to be Gen
eral Counsel of the NLRB, as I stated 
previouslv, I believe the arguments 
against the confirmation of his nomina
tion are without foundation. 

I know that opponents of this nomina
tion are now attempting to find some 
argument to use against Mr. Lubbers 
based upon his performance as an in
cumbent General Counsel. One of these 
arguments that has come to my atten
tion concerns his position in two com
panion cases involving union discipili
nary action against ·members who 
attempt to return to work during a strike. 

In my opinion, Mr. Lubbers' perform
ance as General Counsel in these cases 
was exemplarv, and I should like to 
briefly recite the issues to set the record 
straight with regard to this matter. In 
both of these cases, the union involved 
had levied fines against members of the 
unions who had attempted to resign and 
return to work during a labor dispute. 
In one case, the union constitution and 
bylaws prohibited members from resign
ing for a period beginning 2 weeks prior 
to a strike and continuing for the dura
tion of the strike. Jn the second case, 
the union constitution and bylaws pro
hibited resignation only during the strike 
and when a strike was imminent, but the 
question remained whether employees 
had been given sufficient OPPortunity to 
resign before the strike began. 

In both these cases, Mr. Lubbers' Posi
tion is that, as General Counsel, he 
would issue complaints alleging viola
tions of section 8(b) <1) (A) of the Na
tional Labor Relations Act. It is his posi
tion that prohibition against resigning 
for a 2-week period prior to a strike is 
an unreasonable restriction on the exer
cise of an employee's right to belong or 
refrain from belonging to a labor orga
nization. In the second case, in which 
the union constitution prohibited resig
nati.on when a strike was imminent, the 
General Counsel also concluded that an 
unreasonable restriction was placed on 
members' right to resign. Thus, the Gen-
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eral Counsel would have issued com
plaints in both these cases. 

This demonstrates that General Coun
sel Lubbers has not moved this law or 
tried to move this law toward a pro
union posture. 

In fact, my opinion, the General Coun
sel's position in these cases reflects a 
cogent and insightful analysis of the 
necessary balance to be struck between 
an employee's right to resign from a 
union and the union's important and 
legit.imate interest in preserving solidar
ity during their agreed-upon strike. 

With regard to criticism directed to
ward Mr. Lubbers concerning this case, 
I believe that it is sufficient to point out 
that his decision demonstrates that he 
is an exceptionally thoughtful and able 
General Counsel. In addition, however, 
I would like to point out that the two 
Republican members of the NLRB issued 
opinions in the first of these two cases 
which would have given the unions in 
question broader authority to fine their 
members for attempting to resign than 
the General Counsel's position would 
permit. Board Member Betty Southard 
Murphy stated, for example: 

I believe a union member has a right un
der section 7 of the Act to resign membership 
from his or her union at any time, subject to 
such rea"onable restrictions as the union 
through its constitution and bylaws may 
have duly placed on resignations and timely 
brought to the member's attention .... I 
believe that such a restriction on the right 
to resign under the facts here is directed 
toward protecting a legitimate union interest 
and ls, thus, reasonable and lawful. ... I 
would, therefore, dismiss the complaint. 

Mr. President, for the information of 
my colleagues, I ask unanimous consent 
that the entire text of the opinion filed by 
Member Murphy in the referenced case 
be printed in the RECORD at the conclu
sion of my remarks. 

The PRESIDING OFFICER (Mr. 
BAucus). Without objection, it is so or
dered. 

<See exhibit U 
Mr. WILLIAMS. Finally, Mr. Presi

dent, I ask unanimous consent that a 
memorandum from General Counsel 
Lubbers to all regional directors dated 
February 19, 1980, be included in the 
RECORD at the conclusion of these re
marks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<See exhibit 2.) 
Mr. WILLIAMS. This memorandum 

further demonstrates Mr. Lubbers' pro
fess1.onaFsm, integrity, and good judg
ment. In this instruction to his regional 
directors, he informs them fully and con
cisely about the proceedings in the two 
cases I have been discussing, and he 
instructs them to continue to apply ex
isting Board law in this area, until the 
Board issues its decision in these cases. 
In other words, his direction to them is 
to continue to apply and respect previ
ous Board law, unless the Board issues a 
decision adopting the position suggested 
by the General Counsel. 

This action by the General Counsel 
again says to me, and I hope it will say 
to the Members of the Senate, that he 
has demonstrated good judgment and 
eft'ectiveness as General Counsel. 

In sum, Mr. President, the fact that 
opponents of this nomination would at
tempt to challenge Mr. Lubbers' nomi
nation on the basis of his actions in 
these cases is further evidence that op
position to his confirmation is devoid 
of logic or merit, as well. 

The materials to be printed in the 
RECORD will abundantly demonstrate a 
restrained, judicious, wise, intelligent, 
and I suggest eft'ective General Counsel 
of the National Labor Relations Board. 

As I have said earlier and say again, 
this law that guides labor-management 
relations is part of the grain of the man. 
He lives by and with that law. As on the 
prosecutorial side, on the General Coun
sel side, he will apply the law as it is 
and as he demonstrates in the way he 
handled his part in these two union 
resignation cases during or in connec
tion with a strike. 

I hope this will not only clarify the 
record in this respect, but it will in a 
sense correct the record of interpreta
tion of Mr. Lubbers in these two cases 
and will be helpful to Members in judg
ing Mr. Lubbers' ability to conduct him
self as General Counsel. 

ExamIT 1 
Member Murphy~ dissenting: 
I cannot agree with the conclusion that 

the Respondent acted unlawfully in impos
ing ftnes under the facts of this case. I be
lieve a union member has a right under 
section 7 of the Act to resign membership 
from his or her union a·~ any time, subject 
to such reasonable restrictions as the union 
through its constitution and bylaws may 
have duly placed on resignations and timely 
brought to the member's attention. The 
relevant Supreme Court decisions certainly 
do not preclude this conclusion, even if 
they do not expressly endorse it. See, e.g., 
Scofield, v. N.L.B.B., 394 U.S. 423 (1969); 
N.L.B.B. v. Granite State Joint Board etc., 
409 U.S. 213 ( 1972). 

Here I find that a realistic construction 
of the interrelated provisions of Respond
ent's constitution clearly show that it con
tained such a reasonable and valid restric
tion on resignation. Thus, the restrictions 
on working behind a picket line during a 
strike are in any practical sense an obvious 
restriction on the right of members to re
sign from the Union just before or during 
a strike for the purpose of working at their 
employer's struck plant. Furthermore, I be
lieve that such a restriction on the right to 
resign under the facts here is directed 
toward protecting a legitimate union inter
est and is, thus, reasonable and lawful. Con
sequently, in the circumstances before us, 
where the employees were given full and 
timely notice of the prior existence of a 
reasonable restriction on their right to re
sign, I would find, contrary to the majority, 
that Respondent in finding the Charging 
Parties for working behind the picket line 
did not, as alleged, violate the Act. I would, 
therefore, dismiss the complaint. 

ExHmIT 2 
CONCURRENT DEVELOPMENTS 

Memorandum 80-9. 
To All Regional Directors, Officers-in-Charge, 

and Resident Officers. 
From William A. Lubbers, General Counsel. 
Subject. Alleged B(b) (1) (A) Violations In

volving Restrictions on Resignations 
From Union Membership. 

The Board recently heard oral arguments 
in two cases, Machinists Local 1327, Inter
national Association of Machinists and Aero
space Workers, AFL-CIO, District 115 (Dal-

mo Victor), Cases 20-CB-3488, 20CB-3491, 
and 20-CB-3669; and Pattern Makers' League 
of North America, AFL-CIO, and its Rockford 
and Beloit Associations (Rockford-Beloit 
Pattern Jobbers Association), Case 33-CB-
1132, whi:::h raised questions as to the valid
ity, under section B(b) (A) of the Act, of re
strictions placed on resignations from union 
membership during a strike. The Board's 
consideration of this issue was prompted in 
part by the decision of the Ninth Circuit in 
Dalmo Victor which held that the Union's 
constitutional provision in issue in that case 
amounted to a restriction on resignation. The 
Court remanded the matter to the Board for 
consideration of whether the restriction was 
e. reasonable one. 

In view of this remand and the Board's re
quest for oral argument in the two above
named cases, we reviewed the entire matter 
and took the position at oral argument that, 
where an employee has assumed full union 
membership both voluntarily and with clear 
notice of the internal rules sought to be en
forced, and where the employee a.190 has been 
afforded a reasonable opportunity to resign 
during a period before the strike, the union 
thereafter may restrict the emnloyee's right 
to resign during the active strike period. 

Untll the Board has decided the issues 
presented by these cases, the Region should 
continue to apply extent Board law in cases 
involving fines after resignation. This would 
be so even in cases which clearly present is
sues affected by the position we have taken 
before the Board in oral argument. Where 
there are doubtful or novel issues presented, 
the case, as always, should be submitted for 
advice. In ca.Res where a complaint is issued 
but where a different result would be war
ranted if the Board were to adopt the Gen
eral Counsel's position, your Assistant Gen
eral Counsel should be advised of the case 
after issuance of complaint. In this way, we 
wm be in a position to take appropriate ac
tion when the Board decides the issues. 

Mr. WILLIAMS. Mr. President, I see 
that the Senator from California awaits 
recognition. 

So, Mr. President, I yield the floor and 
I ask unanimous consent that this not 
be a second speech that I just gave. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HAYAKAWA. Mr. President, I 
thank the distinguished Senator from 
New Jersey. 

I also express my grief to have to dis
agree with him on this occasion. 

Mr. President, I join with my col
league, Senator ORRIN HATCH of Utah, in 
opposing the nomination of William 
Lubbers ·to be General Counsel of the 
National Labor Relations Board. I also 
stress that I am acting on behalf of 
many, many Californians who have writ
ten me concerned about this nomina
tion. Not very often do I hear from so 
great a number of people concerned 
about a congressional nomination, but 
obviously this particular nomination has 
many of them worried. 

Mr. President, I shall first read a 
couple of letters that I think are repre
sentative of the many I have received. 

The first letter says: 
I am writing to express concerns a.bout the 

nomination of W1lliam Lubbers as General 
Counsel of the National Labor Relations 
Board. Tt ls crucial that members and coun
sel to the Board be lmnartial labor experts, 
who are able to investigate and prosecute 
labor law violations with an unbiased view 
towards reaching an equitable decision. Mr. 
Lubbers' background and previous decisions 
in the labor relations area. indicate that he 
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is unlikely to be able to investigate and 
prosecute in an unbiased manner. Conse
quently, I am requesting that you oppose his 
confirmation. 

A second example of my constituents' 
concerns, if I may quote from another 
letter, goes as follows: 

I am oppor:ied to the confirmation of Wll
Uam Lubbers as General Counsel for the 
National Labor Relations Board. The indi
vidual selected should the "fair and objec
tive," but Mr. Lubbers' actions indicate that 
he feels the union itself has rights above and 
beyond the people it ls supposed to repre
sent. In recent years, union demands based 
on polltlcs, not productivity, have been a 
major factor in the inflationary spiral. I 
urge your opposition to Will1am Lubbers as 
General Counsel for the National Labor Re
lations Board. 

That is what the second letter says. 
That is only the second of hundreds of 
letters opposing the nomination which 
have been received in my omces. 

These letters are not formal letters, 
they are not preprinted post cards that 
we so often get during the course of a 
campaign. They are individual expres
sions of concern about the possibility of 
having Mr. Lubbers as General Counsel 
of the National Labor Relations Board. 

Such individual handwritten letters 
impress me much more than do form 
letters or form post cards for obviously 
organized letterwriting campaigns. 

These individual letters indicate to me 
that people who take the time to write 
their thoughts in their own words are 
obviously and genuinely worried about 
Congress' actions so that they feel it 
necessary to let me know of their oppo
sition and their reasons why. I listen to 
these people. I read these letters again 
and again. 

To give credence to these letters and to 
my expressions of concern about this 
nomination, I would like to mention a 
few important points about Mr. Lubbers 
to my colleagues. 

The omce of General Counsel of the 
National Labor Relations Board is in
tended to be totally independent of the 
Board itself. The General Counsel is to 
be an independent prosecutor of unfair 
labor practice charges brought by man
agement or by labor, with unreviewable 
discretion in the issuance or nonissu
ance of complaints stemming from such 
charges. 

Thus, if either management or labor 
files charges of unfair labor practices, 
and the General Counsel refuses to issue 
a complaint, the aggrieved party, Mr. 
President, has no recourse to the Board 
or to the Federal courts. 

The General Counsel's job is an im
portant one. The General Counsel also 
supervises the representation elections in 
which employees choose or reject collec
tive bargaining representatives. 

The General Counsel also administers 
the Board's 33 regional omces. 

Mr. President, Mr. Lubbers has served 
as a senior legal and policy adviser to 
Chairman Fanning of the National La
bor Relations Board for 20 years. In 
other words, he has had 20 years of com
plete involvement in this work. 

It is dimcult to believe that the ap
pointment of a person as General Coun
sel who has served as senior policy ad-

V1ser to any Board member could be 
viewed as impartial or unbiased. 

It would be hard, I would think, for Mr. 
Lubbers to distance himself from Mr. 
Fanning so abruptly in order to provide 
that independence and that impartial
ity so necessary to be an effective General 
Counsel. Indeed, Mr. President, I could 
not in good conscience ask someone who 
had been an associate of mine for 20 
years to suddenly disassociate himself 
from me and pretend to be impartial 
about my views and former decisions. It 
simply would not work, and it would not 
be fair to those business people, whose 
very economic lives depend on the judg
ment of the NLRB Counsel, to ask them 
to believe that Mr. Lubbers could be com
pletely fair and objective. 

Too much is at stake, Mr. President, for 
those businesses to have to rely upon the 
questionable judgment and policy deci
sions of one who has been so long in
volved in such que~'tions and such policy 
decisions under Mr. Fanning. 

During the Senate Labor and Human 
Resources Committee's consideration of 
Mr. Lubbers' nomination, the Chamber 
of Commerce gave compelling testimony 
as to why this nomination should be de
feated. I would like to mention a few of 
the points contained in their testimony. 
Here I quote: 

The independent status of the General 
Counsel was established in direct response 
to criticism levelled at the NLRB that the 
Board was "prosecutor, judge and jury." How
ever, in making thls fundamental change in 
the statutory scheme, Congress was merely 
following and reaffirming an historic legal 
principle that lies a.t the foundation of our 
society-that the prosecutor and the judge 
shall be separate and independent. 

The independent Office of General Counsel 
is one of the most significant and powerful 
positions in government ... The General 
Counsel has final authority, subject neither 
to appeal to the NLRB nor to the Federal 
courts, regarding the investigation and 
prosecution of unfair labor practice charges 
by management, labor and the publlc at 
large. The investigation of all unfair labor 
practice charges ls totally and exclusively 
within his control. Because his decision is 
unrevlewable, the failure to issue a com
plaint in an unfair labor practice case leaves 
the aggrieved party with no legal recourse 
. . . It ls critical, therefore, that the Gen
eral Counsel impartially investigate and pros
ecute unfair labor practice charges, and do so 
in a timely fashion; that non-meritorious 
charges be dismissed and not used as a ploy 
by either labor or management for strategic 
objectives. 

It is for these and other reasons, Mr. 
President, that it is imperative that the 
General Counsel have the trust of the 
public and the business community. I 
do not see how this trust can be assured, 
given Mr. Lubbers' previous record. I 
do not impugn his honesty or his integ
rity. What I am questioning is the appro
priateness of the appointment of a man 
who has been involved in this very ques
tion as counsel to Mr. Fanning for 20 
years. 

The trust of the public and business 
community will result from the General 
Counsel's objectivity and independence 
and, as I think I have demonstrated 
sufficiently, there will be no such objec
tivity, there will be no such independ
ence, given that record. 

As I have said before, if someone had 
been working for me for 20 years inter
preting my thoughts, helping me arrive 
at my conclusions for those 20 years, 
then he is not going to be independent 
of my thoughts and my ideas. He is not 
going to be his own ma.n. He is not go
ing to judge things impartially and 
entirely on his own. He is going to be to 
some degree a refiection of me, and this 
is the relationship Mr. Lubbers has to 
an important member of the National 
Labor Relations Board. 

Another disturbing aspect of this 
nomination has been pointed out to me 
by some of my distinguished colleagues. 
It seems that Mr. Lubbers admitted 
during his confirmation hearings that 
he gave "technical assistance" on the 
labor law reform bill to union leaders 
during the Senate debate on the Labor 
Law Reform Act of 1977. 

This bill, you will recall, Mr. Presi
dent, was recommitted following a suc
cessful filibuster in which I participated. 
But whatever the outcome of that fili
buster and that debate, that law was 
extraordinarily divisive and it was 
extraordinarily controversial. And in 
that very, very controversial situation, 
Mr. Lubbers took a side. He gave "tech
nical assistance" to one side rather than 
the other in the final formulation of 
that labor law reform bill. As I said, the 
bill was recommitted. And though it is 
not clear exactly what "technical assist
ance" includes, I must point out that 
Mr. Lubbers was an NLRB employee at 
the time, and thus, was supposedly 
neutral on this issue. 

And if he was neutral on this issue, 
he had no business being in there giving 
technical advice. , 

I am also told that he acted in this 
regard with the consent of Chairman 
Fanning, who has stated that some of 
the Labor Law Reform Act could be im
plemented by the NLRB through its de
cisionmaking authority. One can only 
presume that he means this could be 
done if the right General Counsel were 
in omce. 

There are very revealing historical 
facts about that 1977 debate, Mr. Presi
dent. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD an 
editorial that appeared in the February 
12 Washington Star newspaper. This edi
torial, written by .James J. Kilpatrick, 
makes some excellent points about Mr. 
Lubbers' nomination. My distinguished 
colleague from Utah, Senator HATCH. 
has already mentioned some of this ar
ticle, so I will not repeat it all at this 
time. However, I do want to make sure 
that it becomes part of the omcial record. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

AN UNFORTUNATE .APPOINTMENT 

(By James J. Kllpatrlck) 
As a working proposition, every president 

ought to have wide latitude in his nomina.
tions to public bodies. A president's appoint
ive power is part of the intricate assembly 
of springs, pendulums and counterweights 
that makes o\ir system go, and Congress 
ought not to Jam the works without com
pemng reason. 

But there are times when the Bena.te•a 
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corollary power to advise a.nd consent ought 
to be negatively invoked. Such an occasion 
ls at ha.n.d ln the president's nomination of 
Wllllam A. Lubbers for a full four-year term 
as general counsel of the National Labor 
Relations Boe.rd. If the president wm not 
withdraw this regrettable appointment, the 
Senate should reject lt decisively. 

For three reasons. The first has to do with 
the urgent need to restore confidence ln gov
ernment; the second has to do with the 
nature of the general counsel's power; the 
third goes to the alternatives available to 
the White House. 

There may have been a time-in Grant's 
admlnlstratlon, perhaps-when public con
fidence in government was lower than it ls 
now. The polls do not go back that fa.r. But 
not in my lifetime can I recall a. period 1n 
which distrust of government, a.nd especially 
of the federal government, was deeper or 
more pervasive. This alienation didn't begin 
with Watergate, but Watergate made it 
worse. And such recent depressing incidents 
as the purported bribery of half a dozen 
members of Congress add to the poisonous 
cloud. 

Into this miasma comes the nomination 
of Mr. Lubbers to the most powerful posi
tion in the whole of the executive branch. 
Search the executive agencies as you will, 
you wm not find any position to compare 
with general counsel of the NLRB. He alone 
commands unrevlewable discretion for his 
acts. If the general counsel agrees to hear 
a complaint of unfair labor practices, the 
complaint wm be heard. If he refuses, that's 
it. Goodbye. Finis. His refusal cannot be 
appealed to the NLRB. It cannot be ap
pealed to the federal courts. 

For these reasons, Congress went to great 
pains to make the general counsel absolutely 
independent of the board. The J>OSltlon de
mands a person who not only ls independent, 
but also appears to be independent. Mr. 
Lubbers simply is not such a person. For 17 
years, more or less, he has been the protege, 
confidant, top assistant and guiding hand to 
NLRB Chairman John Fanning. Within the 
community of business and labor, he ls uni
versally perceived as "Fanning's man." The 
two are as close as shirt and pocket or ring 
and finger, and that ls where Mr. Lubbers 
commonly ls thought to be-in the chair
man's pocket, or tied to his finger. 

Mr. Lubbers of course has asserted his in· 
dependence of his mentor and longtime b11ss, 
but his first major decision since his tempo
rary appointment in December has set oft 
bells of alarm. As general counsel, he ap
pears effectively to have reversed a long
standing rule protecting the right of an 
individual union member to resign from his 
union during a strike. The effect ls to put 
union solldarity ahead of individual freedom. 
Such obeisance to the great unions accords 
perfectly with the Fanning view. 

A president who has enjoyed the support 
of organized labor, and hungers for such 
support again this year, surely is entitled 
to appoint someone with a union back
ground as general counsel. The business 
community, headed by the U.S. Chamber of 
Commerce, accepts this reality. 

Before Mr. Carter nominated Mr. Lubbers, 
the White House had leaked the names of 
two others under consideration-Carl Fren
kel, associate general counsel for the Steel
works Union, and Arthur Goldberg, general 
counsel of the Textile Workers Union. Either 
one of them would have the confidence of 
both labor and management. Curtis Mack, 
regional NLRB director in Atlanta, ls another · 
acceptable posslbllity. 

Sen. Orrin Hatch, R-Utah, has begun 
marshaling forces against the Lubbers nom
ination. He has a sufficient number of con
cerned colleagues to mount a prolonged 
filibuster and to block cloture. He may 
have enough troops to win on an up-or-down 
vote. Under the circumstances, a discreet 

withdrawal would benefit the board, the 
Senate, the country and quite possibly Mr. 
Lubbers · himself. 

Mr. HAYAKAWA. Let me quote, how
ever, some crucial points from this ar
ticle: 

There may have been a time-in Grant's 
administration, perhaps-when public confi
dence in government was lower than it ls 
now. The polls do not go back that far. But 
not in my Ufetlme can I recall a. perlOd in 
which distrust of government, and especially 
of the federal government, was deeper or 
more pe·rvaslve. This a.Uena.tlon didn't begin 
with Watergate, but Watergate made it 
worse. And such re-0ent depressing incidents 
as the purported bribery of half a dozen 
members of Congress add to the poisonous 
cloud. 

Into this miasma comes the· nomination of 
Mr. Lubbers to the most powerful position 
in the whole of the executive bra.n.ch. Search 
the executive agencies as you wlll, you will 
npt find any position to compare with gen
eral counsel of the NLRB. He alone commands 
unreviewable discretion for his acts. It the 
general counsel agrees to hear a complaint 
of unfair labor practices, the complaint will 
be heard. If he refuses, that's it. Goodbye. 
Finis. His refusal cannot be appealed to the 
NLRB. It cannot be appealed to the federal 
courts. 

For these reason,s, Congress went to great 
pains to make the general counsel absolutely 
independent of the board. The position de
mands a. person who not only is independent, 
but also appears to be indepen~ent. Mr. Lub
bers simply is not such a person. For 17 years, 
more or less, he has been the protege, con
fidant, top assistant a.nd guiding hand to 
NLRB Chairman John Fanning. Withi:ni the 
community of business and labor, he is uni
versally perceived as "Fanning's man." The 
two a.re as close as shirt and pocket or ring 
an~ finger, a.net that is where Mr. Lubbers 
commonly is thought to be-in the cha.Ir
ma.n's pocket, or tied to his finger. 

And that is where Mr. Lubbers com
monly is thought to be, in the Chairman's 
pocket or tied to his finger: 

Mr. Lubbers of course has asserted his 
independence of his mentor and longtime 
boss, but his first major decision since his 
temporary appointment in December has set 
off bells of alarm. As general counsel, he ap
pears effectively to have reversed a long
standing rule protecting the right of an in
dividual union member to resign from his 
union during a strike. The effect is to put 
union solldarity ahead of individual freedom. 
Such obeisa.n~e to the great unions a.c-0orde 
perfectly with the Fanning view. 

So we are concerned here not simply 
with the confirmation of an individual 
to a highly important post, we are also 
concerned with a question: Whose free
dom, whose liberty is more important, 
that of the union or that of the individ
ual? And if we read the history of the 
United States, if we read the Constitu
tion, if we read the Declaration of Inde
pendence, the basis of our society is indi
vidual freedom, not the freedom of orga
nizations to order their members around, 
to take them in against their will or 
throw them out against their will. 

A president who has enjoyed the support 
of organized labor, and hungers for such 
support again this yea.r, surely is entitled to 
appoint someone with a union background as 
gen.era! counsel. The business community, 
headed by the U.S. Chamber of Commerce, 
accepts this reality. 

Before Mr. Carter nominated Mr. Lubbers, 
the White House had leaked the names of 
two others under consideration. 

Never mind the other two. 
But the important point that has al

ready been made is that Mr. Lubbers 
has quite clearly shown his bias on his 
very first decision after his nomination. 

Mr. President, I do not pretend to be 
expert in labor policy. However, as a U.S. 
Senator and therefore spokesman for 
many millions of Californians, I did want 
to speak out on behalf of those people 
who cared enough about this nomination 
to write me. I would be pleased to share 
with my colleagues more examples of the 
letters I have received in opposition to 
this nomination so that they may better 
understand the reasons for my opposi
tion to this nomination. 

Mr. President, I respectfully urge my 
colleagues' opposition to Mr. Lubbers' 
nomination to be General Counsel of the 
National Labor Relations Board. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. HAYAKAWA. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection. it is so ordered. 

Mr. HAYAKAWA. Mr. President, I 
would like to add to the RECORD today in 
our deliberations on the subject of the 
nomination of Mr. Lubbers, a letter from 
the Chamber of Commerce of the United 
States, which I should like to read. It is 
addressed to all Members of the Senate: 

On behalf of the Chamber's over 90,000 
members, I respectfully urge you to oppose 
Senate confirmation of William A. Lubbers 
as the General Counsel of the National Labor 
Relations Board. 

Because of the unique role of the General 
Counsel, carved out by the 1947 Ta.ft-Hart
ley Act amendments to the Natiop.a.l Labor 
Relations Act, the position is not simply that 
of another Government lawyer. 

I should read this again, Mr. Presi
dent, because there is something unique 
about this particular position that is 
different from that of, say, the impor
tance of a man who is a Federal judge, 
or a man who is even a Supreme Court 
Justice. It is a very different kind of Job: 

The General Counsel serves as the inde
pendent prosecutor of unfair labor practice 
charges brought by management or labor, 
with unreviewable discretion in the issuance 
or non-issuance of complaints stemming 
from those charges. 

There are very few of us who can make 
decisions which are nonreviewable: 

Thus, for example, if either management 
or labor files charges of unfair labor prac
tice<:;, and the General Counsel refuses to 
issue c. complaint, the aggrieved party has 
no recourse with the Board or with the 
Federal courts. 

In other words, you cannot even go to 
the Supreme Court to ask for a review. 

In addition to that significant responsi
bllity, the Genera.I Counsel supervises repre
sentation elections in which employees 
choo:::e, or reject, collective bargaining repre
sent:J.tives. The General Counsel also admin
isters the Board's 33 regional offices. 

Beca.use of these public trusts, 

And these are huge public trusts, Mr. 
President: 
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It 1s crucial that the General Counsel be 

per.:eived as totally independent and, as the 
National Labor Relations Act requires, sep
arate from the five Board members and their 
staffs. Without the perception of such inde
pendence, public confidence in the agency 
itself will suffer and parties to labor-man
agement disputes will be less inclined to seek 
redress through estabished procedures for 
review by the Board. 

It 1:3 for these reasons that the U.S. Cham
ber opposes the appointment of WUliam A. 
Lubbers to this sensitive post. 

While we do not impugn Mr. Lubber's com
petence or integrity, we do believe that his 
17 years on the staff of NLRB Chairman John 
Fanning and his role in writing many of Mr. 
Fanning's pro-union decisions will cause the 
public to question the independence and im
partiality of the Genera.I Counsel. This close 
association is further underscored by Chair
man Fanning's overt support for Mr. Lub
bers' candidacy. 

Moreover, since Mr. Lubbers' entire career 
with the agency has been on the judicial 
(or Board) side, we do not believe he has the 
administrative experience necessary to han
dle the Board's 33 regional omces. 

At a time when many in the business com
munity are concerned about the pro-union 
trend. in Board decisions, it is important that 
public confidence in the agency not be fur
ther eroded. by the selection of Mr. Lubbers 
as the General Counsel. 

The White House has considered other can
didates who would be acceptable to both 
business and labor. We cannot understand. 
selection of a candidate-Mr. Lubbers
unanimously opposed by the business com
munity. 

Therefore, I urge you to vote Nay when the 
nomination comes before the senate. 

Cordially, 
HILTON DAVIS, 

Vice President, 
Legislative and Political Affairs. 

Let me continue with a few other re
marks made on this nomination, espe
cially by the U.S. Chamber: 

In part our opposition is based. on the fact 
that other more acceptable candidates to 
both labor and management have been con
sidered but rejected. for this sensitive post. 
More importantly, however, our opposition ls 
based on the firm conviction that this ap
pointment would not be in the best interests 
of the Board or the parties which must rely 
on the Board and the General Counsel for the 
resolution of labor-management disputes. 
Finally, we firmly believe that this appoint
ment contravenes the congressional policy 
of an independent and neutral public prose
cutor of unfair labor practices and conse
quently would seriously erode public confi
dence in the Office of the General Counsel. 

It is almost impassible, Mr. President, 
to overemphasize the necessity of public 
confidence in the impartiality of the oc
cupant of that omce of General Coun
sel. If he is trusted by one side and not by 
the other, whichever side that distrust 
may arise from, th~ eif ectiveness of that 
entire National Labor Relations Act and 
Board will be very, very deeply injured. 

To continue with the Chamber's ·re
marks: 

Our opposition and remarks should not 
be viewed as a personal attack on Mr. Lub
bers. We do not seek to impugn his integrity 
in any way. Rather, as set forth more fully 
below, the Chamber believes that the ap
pointment of an individual as General 
Counsel who has served as a senior policy 
advisor to any Board member is contrary 
to the Congressional mandate embodied in 
section 3(d) of the Labor-Management Re
lations Act because it is totally at odds With 

the congressional objective of assuring that 
the omce of the General Counsel be totally 
independent of the Board itself. 

Further, as a matter of public policy, it is 
our belief that this appointment will give 
rise to a perception of impropriety wh:ch 
wm undermine public confidence in the in
tegrity of the agency. The perception of im
propriety has been underscored, we believe, 
by the overt support for Mr. Lubber's ap
pointment as General Counsel by current 
NLRB Chairman John Fanning. As this Com
mittee is aware, Mr. Lubbers has served as a 
senior legal and policy advisor to Chairman 
Fanning for twenty years. Due to the nature 
of that position, and the longevity of the 
relationship, it is difficult fer the business 
community to perceive Mr. Lubbers as satis
fying the statutory mandate· of independence. 

The importance of public confidence in 
the agency should not be underestimated. 
When the original Wagner Act was sigµed 
into law in 1935, President Roosevelt stated 
that its a~ceptance by management, labor 
and the public with a sense of sober re
sponsib111ty and of wllllng cooperation 
would serve as an important step towards 
achievement of justice and peaceful labor 
relations in industry. 

What Franklin Roosevelt wanted at 
that time, we still want and we must not 
sabotage. Continuing: 

Contributing in large measure to that ac
ceptance over the years has been the confi
dence of management, labor and the public 
in the guarantee of the independent and neu
tral prosecution of unfair labor practices by 
the General Counsel. This confidence in the 
agency and the Office of General Counsel has 
been vividly demonstrated by the high per
centage of settlements and voluntary com
pliance after unfair labor practice charges 
have been filed. NLRB statistics indicate that 
over 90 percent of all unfair labor practice 
cases are either settled, adjusted by agree
ment of the parties before issuance of admin
istrative la.w ju~es' decisions, withdrawn 
prior to the issuance of a complaint, or are 

. dismissed administratively. These statistics 
are proof of the widespread acceptance by 
both labor and management of the independ
ent prosecutorial function of the General 
Counsel. As this Committee is aware, this 
public acceptance did not always exist, pri
marily due to the pre-1947 structure of the 
agency. 

This is the very k4nd of impartiality 
and trustworthiness in the omce of Gen
eral Counsel which is now in jeopardy as 
the result of the present nomination of 
Mr. Willlam Lubbers. So, if I may repeat 
myself in this respect, we are not attack
ing Mr. Lubbers' integrity or his honesty 
or his sincerity. We are uncomfortable 
about the fact that he cannot come to 
this omce as impartial judge with the 
record he has had of 20 years of service 
with his predecessor, Mr. Fanning. 

I thank the Chair. 
Mr. President, I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The clerk 

will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. ARMSTRONG. Mr. President, I 

ask unanimous consent that the order 
for the ouorum call be rescinded. 

The PRESIDING OFFICER. Without 
object~on, it is so ordered. 

Mr. ARMSTRONG. Mr. President, I 
congratulate the distingui~hed Senator 
from California for the substance and 
style of his remarks, which have en
livened an otherwise dreary afternoon. 

I appreciate his contribution to this 
debate. 

I wonder if the Senator from Cali
fornia or the Chair, or others who are 
present recall the Lewis Carroll tale 
of the Walrus and the Carpenter. Does 
that touch a responsive chord in any
one's memory? Lewis Carroll wrote: 

"I weep for you," the Walrus said; 
"I deeply sympathize." 

With sobs and tears he sorted out 
Those of the largest size, 

Holding his pocket handkerchief 
Before his streaming eyes. 

"O Oysters," said the Carpenter 
"You've had a pleasant run! 

Shall we be trotting home again?" 
But answer came there none

And. this was scarcely odd, because 
They'd eaten every one. 

Senators may wonder what this has 
to do with the work of the Senate. But 
then, upon reflection, I am sure they 
will agree it is closely relevant to the 
business which many of us expected to 
be pending today, which is the first con
current resolution on the budget for 
fiscal year 1981. 

I am reminded of Lewis Carroll's tale 
of the walrus and the carpenter be
cause I have been hearing so often about 
the budget from Senators and others 
who have never SUPPorted either in
cz:eased defense spending or tax cuts or 
balanced budgets, but who now say the 
need to rebuild our national defense will 
preclude the balancing of the budget and 
rule out a tax cut. 

On the surf ace, it might seem implau
sible to say that and still balance the 
budget, until we take into account the 
fact that there is a built-in natural in
crease in Federal revenues of very great 
proportion, and an even more massive 
increase in revenues projected for the 
years immediately ahead. 

Indeed, Mr. President, unless we cut 
taxes, Federal rev~nues are expected to 
increase by $414 billion in the next 4 
years alone. 

This increase is more than the total 
taxes collected during World Wars I and 
II, the Korean War, the Civil War, and 
the Spanish-American War combined. 

Thts increase, moreover, comes on top 
of tax revenues expected to exceed $523 
billion in the current fiscal year. That is 
twice as much as Federal tax revenues 
onlv 7 years ago, and five t~mes as much 
as they were only 18 years ago. 

Unless we cut taxes, and cut them a 
tot, 5 years from now Americans will be 
paying $1 trilllon in taxes, double what 
we are paying now, and more than the 
total taxes Americans have paid from 
the btrth of our country until the inaugu
rat; on of President Kennedy. 

Even with the projected 5-percent 
real growth in defense spending for each 
of the next 3 years, which I favor and, 
indeed, believe is minimal, spending for 
defense will fall as a proportion of total 
tax revenues, from the present 24 percent 
to an average of 22 percent. During the 
Kennedy and Johnson administrations, 
more than 40 percent of the Federal 
budll'et was devoted to defense. Defense 
snendint? never fell below 50 percent of 
the Federal budget during the Eisen
hower administration. 
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Indeed, the projected increase in Fed

eral revenues is so great that we could 
wipe out the Federal deficit, implement 
the Kemp-Roth 33-percent income tax 
reduction and rebuild our defenses by 
slowing the growth of spending for do
mestic social programs to the rate of 
growth of the economy as a whole. 

We have heard a lot of crying and 
moaning and a lot of walrus tears have 
been shed in Washington about the con
sequences fdr the paor and disadvan
taged if the growth rate of Federal
spending programs were slowed. But the 
genuinely needy, as well as the taxpayer, 
would benefit from a reform of the pres
ent crazy-quilt maze of overlapping pro
grams. 

Vast bureaucracies have grown up 
around each of these, so vast and com
plex it is difficult, if not impossible, for 
recipients, let alone Senators and the 
general public, to find the true needs or 
the extent of the programs which serve 
them. 

Federal spend1ng programs need to be 
overhauled, not because reform is neces
sary to finance the tax cuts or balance 
the budget or provide for a stronger de
fense, all of which I favor, but because 
such reform is sound public policy. 

For far too long, the big spenders in 
Wash;ngton have behaved as if all earn
ings of America's taxpayers were their 
oyster. It seems to me that it is time for 
us to ~P.t t.hiit. idea to rest. 

Mr. President, I am just at ease for a 
moment to see if there are others who 
wish to comment on th~s matter before 
I move on to other subjects. 

Mr. President, may I inquire of the 
Chair if the majority leader has divulged 
his plans for adjournment tonight? 
What time we are going home? has that 
been a subject of discussion during the 
fioor debate today? 

The PRESIDING OFFICER. At pres
ent, there are no orrJers. 

Mr. ARMSTRONG. I beg the Chair's 
pardon, I did not hear. 

The PRESIDING OFFICER. The 
Cha;r responds to the Senator, inform
ing the Senator that, at present, there 
are no orders. 

Mr. ARMSTRONG. Mr. Pres;dent, 
another thought occurred to me coming 
over here today. 

I have a dim recollection that there is 
a statute which requires the Congress of 
the United States to adjourn on July 31 
unless it adopts a resolution to the con
trary. Can the Chair enlighten me as to 
whether or not, in fact, such a statute 
exists, and, if no such statute exists, 
should there not be one? 

The PRESIDING OFFICER. The 
Chair responds by quoting tttle 2, United 
States Code, 198, section 132(a): 
§ 198. Adjournment 

(a) Unless otherwise provided by the Con
gress, the two Houses shall-

( 1) adjourn sine die not later than July 
31 of each year; or 

(2) in the case of an odd-numbered year, 
provide, not later than July 31 of such year, 
by concurrent resolution adopted in each 
House by roll-can vote, for the adjournment 
of the two House from that Friday in August 
which occurs at least thirty days before the 
first Monday in September (Labor Day) of 
such year to the second day after Labor Day. 

(b) This section shall not be applicable 
in any year 1f on July 31 of such year a state 
of war exists pursuant to a declaration of 
war by the Congress. 

Mr. ARMSTRONG. Mr. President, I 
appreciate the explanation of the Chair. 
I compliment the Chair on its rendition 
of the rules. 

Mr. President, I have been thinking 
for some time that, when the motion is 
made to take up a resolution to suspend 
the operation of the statute, it would be 
a fine occasion for an extended debate 
over whether or not it would not really 
be a good idea if the Congress went home 
July 31. . 

I do not know whether or not I will 
undertake such a debate at that time, 
but it would certainly put into perspec
tive the issue of whether or not Congress 
spends too much time in sessio.n each 
year. 

I am ·sure that those who read the 
record of this proceeding, and, indeed, 
those who are even now being enter
tained by it, at least, those who are 
watching and listening to what is being 
said and done here today in the gal
leries, would be enlightened if I were to 
explain what has transpired. 

I would be glad to do that if I were 
sure exactly what is transpiring. 

But it is my understanding that the 
pending business of the Senate is the 
nomination of Mr. Lubbers to be the 
General Counsel of the NLRB. . 

My u;nderstanding, which is on very 
short notice, but it is my understanding, 
is that this nomination was called up 
unexpectedly last night by the majority 
leader. So some of us on our side are 
entering into a period of extended dis
cussion on the Lubbers nomination and 
t"elated matters, while those who are re
sponsible for the scheduling of the Sen
ate have time to refiect on whether it 
is really wise to go forward with this 
proceediI).g, all of which I say to my 
friends reading this proceeding, and 
those in the gallery, is a long way of 
saying that this is a low key filibuster. 

Mr. MELCHER. Will the Senator 
yield? 

Mr. ARMSTRONG. With the utmost 
pleasure. 

Mr. MELCHER. Do I interpret the 
Senator's remarks that he is ready for a 
vote on the nomination? 

Mr. ARMSTRONG. I say to the Sen
ator that there are many motions 
which could be made which would be 
good to vote on at this time. 

I think I would be constrained to con
tinue to discuss the nomination and re
lated issues if he would ask for a vote 
on the nomination at this time. 

I would have no objection, offhand, to 
a vote, say, on a motion to re-refer the 
nomination to committee, or to postpone 
further consideration of the nomination 
until July 4, or, indeed, to recess the Sen
ate until next Tuesday, or any number 
of motions whi.ch would afford us an op
portunity to vote. 

But the Senator from Colorado is 
really not prepared at this time to vote 
on this nomination. 

But I thought it would be helpful to 
the spectators to g~ve them some idea 
of what is going on in the Chamber to
day. 

I am pleased to yield further to the 
distinguished Senator. 

Mr. MELCHER. I thank my friend for 
yielding. 

I want to make it clear that we are 
ready on this side to vote. We are, of 
course, def erring to the judgment of our 
colleagues on the Senator's side of the 
aisle. If they care to discuss the nomi
nation more, we will allow that to go 
on. We would just as soon get on with the 
vote, up or down, on the nomination and 
then get on to other business of the 
Senate. 

Mr. ARMSTRONG. I think one of 
the reasons why Senators on the Repub
lican side of the aisle are reluctant to 
bring th:s matter to a vote at this point 
is that it has been the focus of our prepa
ration for today's fioor work to be pre
pared on the budget resolution. Indeed, 
my staff and I-and I think most of the 
Republican Members-have been labor
ing under the impression that this week's 
business in the Senate would be the con
sideration of the first concurrent resolu
tion on the budget. So I think many of 
us have been taken completely off guard 
by the decision to bring up this nomina
tion at this time. 

It is my impression that behind the 
scenes-wh!le I stand here with my fin
ger in the dike, so to speak-extensive 
preparations are being made to discuss 
fully and air the nomination of Mr. 
Lubbers. 

In the meantime, I point out to Sen
ators that one of the ironies of our times 
is that even as the Government throws 
roadblocks in the path of consenting 
adults who wish to use tobacco, apricot 
pits or artifical sweetners, it is inching 
its way toward legalization of mari-
huana. · 

Two bills are pending in the Senate 
which would "decriminalize" pat. They 
follow recent State legislative actions 
which have reduced penalties for posses
sion of small amounts of marihuana to a 
misdemeanor or a civil fine. The growth 
or sale of marihuana would remain a 
crime under Federal and most State 
statutes. 

Decriminalization reducing penalties 
for possession of small amounts of mari
huana to a misdemeanor is not the same 
as legalization, but it is step in that ~i
rection. After a while, it will appear dif
ficult to justify laws against the produc
tion and sale of a product that is per
missible to possess and use. At least, that 
is what supporters of legalization hope. 

Supporters of decriminalization argue 
that it is merely a legal recognition of an 
accomplished fact. Once merely the tem
porary solace of a ha~dful of ~o~-and
outers marihuana m the s1xt1es and 
seventies acquired a certain social ac
ceptability. More than 30 million Ameri
cans smoke pot each year, most of them 
young people. Sixty percent of youths 
aged 18-25 report having tried it, as 
well as 28 percent of those aged 12 to 1 7. 

The production, distribution and sale 
of marihuana is America's fastest grow
ing commercial enterprise. Marihua1~a 
smuggling is the No. 1 money pr?ducer m 
Florida, outranking even tourism. Na
tionally, marihuana ranks third among 
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all U.S. industries in dollar volume of 
sales, just behind General Motors. 

From posh discos in Manhattan and 
Beverly Hills to junior high schools 
throughout the land, the pot party is 
today what the speakeasy was in the 
Roaring Twenties. A large and growing 
number of Americans regard present 
restrictions on marihuana to be as anti
quated and ineffective as the prohibition 
of alcohol was then. 

But there are two sets of fuddy
duddies who have not been swept along 
by the tide of public opinion favoring de
criminalization, and perhaps eventual 
legalization, of marihuana; the doctors 
who know how much harm the substance 
can do; and the law enforcement officials 
who know how rapidly decriminalization 
will spread its use among young people. 

Marihuana use is often compared with 
drinking alcohol. The comparison is use
ful, but more because of the differences 
between the drugs than because of the 
similarities. 

The psychoactive agents in alcohol are 
water soluble: they wash out of your 
system within 24 hours. 

I do not say that by way of interest 
in any alcoholic beverages, I say to my 
colleagues, but to paint out that the 
psychoactive agents in marihuana are 
not water soluble but fat soluble. This 
means they do not wash out of the body. 
They become embedded in the nervous 
system, and they stay there virtually as 
long as the marihuana smoker lives. Each 
additional "reef er" adds to the level of 
Poison in the smoker's body. 

The principal psychoactive agent in 
marihua~Delta 9 THC-is very dan
gerous. Neurophysiologists at Tulane 
University have demonstrated conclu
sively that smoking pot several times a 
week causes significant brain damage, 
reflected in poor time and space sense, 
muddled thinking and sequencing, and 
general disorientation. 

The physical harm done to marihuana 
smokers is as great as or greater than 
the psychological damage . . Researchers 
at the UCLA medical school have dis
covered it takes a pack of cigarettes to 
equal the effect on the lungs of a single 
Joint. Researchers at Columbia Univer
sity have found marihuana smoking 
sharply reduces the body's production of 
lymphocytes. Lymphocytes are vital to 
helping the body resist cancer. 

A nation has no more precious re
source than its young people. They are 
its future. Our young people, to a signifi
cant degree, are having their minds 
stunted and their health endangered by 
marihuana smoking. 

Robbing a person---or a nation---of its 
future is a crime. It should remain one. 

It will be my purpose, if and when the 
bill to which I have referred comes to 
the floor, to resist efforts to decriminal
ize marihuana. 

Mr. President, I was speaking of law 
enforcement; and, while I am on that 
subject, I should like to make an obser
vation about a related law enforcement 
issue. 

Before I do so, I inquire whether there 
are other Senators who are seeking 
recognition. I will be pleased to yield if 

they wish to address the Senate at this 
time. 

Since that does not appear to be the 
case, Mr. President, I point out that, not 
so long ago, Members of Congress were 
calling on law enforcement agencies to 
stop picking on small-time street crim
inals and to go after the big fish, the 
white collar criminals. The FBI appears 
to have taken them literally, with agents 
disguised as wealthy Arabs seeking to 
buy favors, in an elaborate scam, and 
caught some Members of Congress. 

It is not my purpose to discuss that in 
its specifics, but to relate it to a broad 
historical trend which, over the years, 
involved people in public and private 
lif e---Presidents, Supreme Court Jus
tices, and many others. 

The point I wish to make is that the 
real lesson is what James Madison, one 
of the founders of our country, pointed 
out, that government control of our 
lives must be very limited. He said that, 
if men were angels, there would be no 
need of government; and, if angels gov
erned you, there would be no need of 
anybody else, either internal or external. 
It is time we pay him heed. 

Mr. President, I note the arrival in 
the Chamber of the Senator from Flor
ida, and I yield to him a.t this time. 

Mr. STONE. I thank the distinguished 
Senator. 

Mr. President, I want to make it clear 
that there is bipartisan concern about 
the wisdom of the Lubbers nomination 
for General Counsel of the National 
Labor Rel,ations Board <NLRB). Earlier 
in the year I wrote to the majority lead
er, Senator BYRD, expressing my concerns 
about the serious negative impact of this 
nomination. 

The General Counsel of the National 
Labor Relations Board is at the decisive 
center of our process for the mediation 
of legal disputes between two very power
ful protagonists, organized employees 
and their employers. The General Coun
sel has final authority in deciding what 
unfair labor practice charges to investi
gate and to prosecute. He controls the 
"bite" of our labor laws with his power 
to select the unfair labor practice issues 
that the National Labor Relations Board 
will resolve. Moreover, when the General 
Counsel undertakes to prosecute a 
charge, he acts as an adversary. He un
leashes a vigorous effort to persuade the 
Board that on the selected issue the 
Board must decide in favor of the posi
tion he advocates. 

This power to select and to persuade 
puts the NLRB General Counsel in an 
awesome position with respect to the 
shaping of labor law and policy that will 
direct labor-management relationships-
play a crucial role in the shaping of our 
whole economy-for years to come. 

I submit, Mr. President, that respect 
and trust in Labor Board decisions are 
vital to the stability of the Board as a 
decisionmaking institution. The institu
tion that decides labor law issues must 
not, therefore, be perceived as part of 
the problem for either management or 
labor. 

The NLRB cannot operate effectively 
without the respect and trust of both the 

business community and labor. Dis
respect for Board decisions led to the 
failure of the first National Labor Board, 
created by President Franklin D. Roose
velt in 1933 to administer the National 
Industrial Recovery Act. The beginning 
of the end for the 1933 Board began when 
the Weirton Steel Co. and the Budd 
Manufacturing Co. refused to respect the 
Board's formula for settling a strike. The 
Board issued orders that were disregard
ed. Simultaneously, high-ranking mem
bers of the National Recovery Adminis
tration were taking sides with labor or 
management, and the judiciary was over
turning Board decisions with unfailing 
frequency. The Board collapsed when it 
could not assure parties to a labor dispute 
that its views were supported. 

Because Mr. Lubbers is perceived as 
lacking independence and impartiality, 
employers will again be encouraged to 
challenge Board decisions that are ad
vocated by him. Management will again 
seek redress through more and more ap
peals to the Judiciary. 

Mr. President, I think we have a re
sponsibility to protect the perceived in
tegrity of the National Labor Relations 
Board. The smooth operation in that 
body is likely to be even more critical as 
we proceed further into periods of eco
nomic uncertainty. We will need a trust
ed mechanism for settling labor disputes. 
I, therefore, urge the administration to 
withdraw this controversial nomineP. and 
present a candidate that is acceptahl~ to 
both management and labor, such as 
Curtis L. Mack, Director ef the NLRB's 
Atlanta region or labor union attorneys 
Carl Frankel or Arthur Goldberg. 

That is the type of nomination that 
would find bipartisan support because it 
would not be perceived as one sided. 

I thank the distinguished Senator for 
yielding. 

Mr. ARMSTRONG. Mr. President, I 
congratulate the Senator from Florida 
for his perceptive observations and I 
share the general tone and thrust of his 
remarks and I appreciate his observa
tions. 

I am confident after what he has said 
that most of my colleagues will feel as he 
and I both do that it will be best if this 
nomination were not brought to a vote 
at this time. 

Mr. President, most of the Nation's 
well-known economists are now calling 
for a Federal tax cut. As Senators know, 
the Joint Economic Committee has called 
for a tax cut. Dozens of Senators and 
scores of Representatives have intro
duced bills to cut personal and business 
taxe3. 

Unfortunately, the Senate Budget 
Committee, of which I am privileged 

. to be a member, disagrees. 
The committee not only plans to spend 

the huge increase in tax revenues which 
has already been legislated; the commit
tee is actually recommending to the Sen
ate new tax measures which would bring 
the year-to-year increase in taxes, from 
fiscal year 1980 to fiscal year 1981, to a 
staggering $94 billion. 

The official excuse is that this colossal 
tax rise is needed to balance the budget 
while increasing defense spending and, 
in the process, avoiding drastic cuts in 
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social programs. The facts do not support 
this contention. 

In any event, the whole argument 
about the level of social welfare spending 
tends to overlook the fact that welfare 
recipients are precisely the families who 
suffer the most from the inflation which 
is caused by excessive Federal spending 
and they, in turn, also suffer dispropor
tionately from the economic downturn 
which will be caused, in my opinion, by 
the tax increases which have been rec
ommended by the Budget Committee. 

Of course, no one knows for sure ex
actly how our shaky economy will react 
to the jolt of a $94 billion tax increase. 

But for Congress to permit such an in
crease, under present economic circum
stances, entails an enormous and, in my 
opinion, unnecessary risk. We should 
opt instead for greater restraint in 
spending, a well balanced budget, and 
lower taxes. 

Exaggerated rhetoric is so much the 
stock-in-trade· of politicians that all the 
words which aptly describe the present 
economic situation in the country-I re
fer to words like "crisis," "emergency," 
and "catastrophe," all such words have 
previously been used to describe lesser 
problems. So, rather than adding to the 
rhetorical inflation, may I just cite a few 
basic economic facts. 

Infiation is eroding our purchasing 
power at by far the fastest rate in mod
em U.S. economic history. The consumer 
price index rose 13.3 percent in 1979; in 
the first 2 months of 1980, the CPI went 
up at the annualized rate of 17 .9 percent. 

The producer price index, a reliable 
indicator of future consumer prices, ts 
going up even more rapidly. The overall 
increase amounts to an annualized rate 
of 19.6 percent for the first 3 months 
of 1980. 

At this rate the dollar loses half its 
value every 30 months, assuming, of 
course, that inflationary psychology:_does 
not get out of hand altogether, leading 
to the kind of superheated inflationary 
blowout that o.ther nations have experi
enced. 

In the meantime, productivity is skid
ding. Unemployment is rising again, up 
to 6.2 percent in March, according to the 
Bureau of Labor Statistics. 

Mortgage rates, in those fortunate 
places where mortgages are available, 
have moved past 17 percent. This effec
tively eliminates from home buying all 
but a handful of the wealth and high
income families. The prime bank lending 
rate went up three times during the 3 
days that the Senate Committee on the 
Budget considered its fJrst resolution 
which will be brought to the fioor, I am 
told, next week. Bv the time we com
pleted our deliberations on the budget 
the prime rate had reached 20 percent. 

New housing starts have plummeted; 
every day we hear new reports of busi
ness failures; the stock market, which 
was rocked recently by a silver scarce, 
is stagnant. Indeed, I point out that 
price levels are now at the level of half 
what they were 10 years ago adjusted 
for inflation. A sizable percentage of the 
Nation's financial institutions are losing 
money. Almost everyone has the Jitters. 

But worst of all, in my opinion, is the 
change in public attitudes toward infia
tion. One perceptive observer summed it 
up so well. He said: 

A change in expectation is the big new 
element. The preva111ng feeling through most 
of the last year was that inflation would 
tail off-1! only through a recession. But 
that viewpoint has been transformed ... 
The prevailing expectation now is that in
flation will keep going up and up and up .. , 

In other words, the public has lost 
almost all confidence in the ability and/ 
or willingness of Congress to get the sit
uation under control. 

I say to my colleagues in the Senate 
that if Congress adopts the recommen
dations submitted by the Senate Budg
et Committee it will tend to confirm the 
worst fears which the public has ex
pressed. Therefore, when the Senate 
takes up consideration · of the budget 
resolution I will propose an alternative 
budget which will provide the following: 

First, a balanced budget in which ex
penditures are tailored to match reve
nues; 

Second, a substantial increase in de
fense spending; 

Third, modest increases in most 
domestic programs by achieving some 
well-identified and carefully documented 
savings in other budgetary functions; 

Fourth, a reduction in Federal spend
ing as a percentage of gross national 
product to a level which closely approx
imates 21 percent of GNP; 

And finally and of crucial importance, 
permanent tax cuts in 1981, including 
indexing personal tax rates, the 10-5-3 
depreciation schedule, and separate in
come stream tax treatment of income 
from savings. 

It is my intention to discuss the eco
nomic situation in greater detail, but 
I note the Senat.or from Louisiana has 
arrived in the Chamber and I wonder if 
he wanted to comment on this or an
other matter. 

Mr. JOHNSTON. I did want to com
ment on another matter. If the Senator 
has a little window of time, I mean, in 
the meantime. 

Mr. ARMSTRONG. Mr. President, it 
gives me the utmost pleasure to yield to 
the Senator from Louisiana. 

'Mr. JOHNSTON. I thank the distin
guished Senator from Colorado. 

<The remarks of Mr. JOHNSTON at this 
point in connection with the introduc
tion of legislation are printed under 
Routine Morning Business in today's 
RECORD.) 

Mr. ARMSTRONG. Mr. President. I 
am prepared to continue my discussion 
on the long-range economic trend in 
the country. But before I do so, I would 
like to note that those who are specta
tors to this proceeding seem curiously 
apathetic to the-I seem to be gaining 
general agreement from the galler!es. 
I inquire of the Chair if I in any way 
violate the rules of the Senate or the 
tradit'ons of the body by referring to 
those who are present in the galleries. 
Does the Senator violate the customs of 
the body if I were to characterize the 
attitudes of the galleries? 

The PRESIDING OFFICER. The 

Chair would advise that, under the rules 
of the Senate, the Senator is really not 
permitted to make characterizations 
with respect to the galleries. 

Mr. ARMSTRONG. Mr. President, I 
appreciate the explanation of the Chair. 
I shall, therefore, strictly adhere to the 
advice which the Chair has courteously 
provided. 

Last October, before final passage of 
the second concurrent resolution on 
the budget, the Federal Reserve Board 
made a major change in monetary policy 
by shifting its focus from control of in
terest rates to control of the rate of 
growth in the monetary aggregates. This 
policy, a correct one in my opinion, was 
directed at bringing under control the 
rapid growth in the money supply which 
then was occurring. 

The economic crisis which has fol
lowed this change in monetary policy 
has been incorrectly blamed on the Fed
eral Reserve by conveniently forgetting 
that high interest rates are the result 
not of restrictive monetary Policy but 
of the interaction of the supply of and 
demand for money. The responsibility 
for the current crisis rests squarely with 
the Congress and the administration for 
refusing to adopt fiscal policies comple
mentary to the actions of the Federal 
Reserve. 

During fiscal year 1980, the Federal 
Government, it is estimated, will borrow 
$56.6 billion from the public to support 
both on- and off-budget spending. This 
is an increase of over $16 billion from 
fiscal year 1979. All this borrowing oc
curred as the Federal Reserve was 
tightening the rate of monetary expan
sion. Due to the timing of Federal tax 
payments, net on-budget borrowing 
peaks in March and a surplus is recorded 
for several months thereafter. This 
means that Government borrowing was 
accelerating rapidly at exactly the worst 
possible time in terms of Federal Re
serve policy. 

The Federal personal income tax has 
also had a strong impact on the demand 
for credit. As inflation has accelerated, 
individuals have been pushed into ever 
higher marginal tax brackets. A worker 
fortunate enough to receive wage in
creases equal to last year's 13.3 percent 
inflation will find that his taxes increase 
by 26 percent, twice the inflation rate. 
This means that the real disposable in
come of the most fortunate American 
families is declining at an alarming rate. 
This is largely responsible for the great 
surge in credit demand by households 
and the precipitous decline in the rate 
of individual saving. 

The third major way in which Federal 
fiscal policy has added to demands for 
money and credit is through the cor
porate income tax. The Internal Revenue 
Code continues to force calculation of 
depreciation using the outmoded useful 
physical life concept rather than a more 
realistic measure of the economic life of 
capital equipment. Prof. Martin Feld
stein has estimated that the underesti
mation of depreciation has resulted in a 
marginal tax rate of over 65 percent on 
corporate incomes. The result is to lower 
the real rate of return on equity, forcing 
corporations into the credit market to 
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finance expansion, rather than financing 
from retained earnings. 

The exception to the high corporate 
tax rate is for those firms which have a 
higher level of debt at high interest 
rates. The deduction of this interest 
from gross earnings reduces their mar
ginal tax liability. Little solace is to be 
found here, however, for these firms face 
an incentive structure which leads them 
to choose relatively labor-intensive tech
nologies for new investment. This results 
in a decline of the capital-labor ratio 
and lower productivity and real wages 
than otherwise would prevail. Thus, re
gardless of the debt structure of a partic
ular firm, the treatment of depreciation 
by the Federal Government has had a 
disastrous e1Iect on the economy at large. 

The refusal of the Senate Budget 
Committee to accept such economic 
realities has been a key factor leading 
to the current crisis. Removal of pres· 
sures on the credit markets would en
able the Federal Reserve to reduce the 
rate of monetary expansion withoo.t 
leading to increased unemployment and 
economic dislocation. The policies which 
are required are straightforward and ap
pear to be supported by the majority of 
economic analysts today: we should have 
greater restraint in Federal spending, 
reduction and indexation of the personal 
income tax, and introduction of the 
economic life concept for depreclatlon. 

This brings me to the issue of a tax 
cut. 

Eight months ago, dUTing the con
sideration of the Second Concurrent 
resolution for fiscal yea.r 1980. an im
pressive list of economists, scholars, and 
business leaders publicly advocated ma
jor tax reduction. This list included such 
experts as Prof. Walter Heller, former 
chairman of the Council of Economic 
Advisers; Alan H. Meltzer, Maurice Falk 
professor of economics and social science 
at Carnegie-Mellon: and Dr. Irving Kris
to!, Henry Luce professor of urban values 
at New York University. Since that tlme, 
the list of authorities calling for tax 
reduction has expanded to include vir
tually every well-known economist in the 
United States. 

This movement has been fostered by 
the realiz~tion that the marginal tax 
rates which are in effect are providing 
strong disincentives to productive activ
ity. The Senate Budget Committee con
tinues to ignore this growing chorus, 
even when it is joined by congressional 
voices. The .Joint Economic Committee; 
in its annual report for 1980, called for 
a $25 billion tax cut aimed at rec;toring 
economic incentives. In his introductory 
rPmarks. our colleague, SENATOR Lt.OYD 
BENTSEN, chairman of the Joint Eco
nomic Committee, commented: 

The Joint Economic Committee ts now on 
record ln supoort of the view that tax policy 
can and should be directed toward imorov
ing the productivity performance of the 
economy over the long term and need not 
be enacted only to counter a recession. 

The JEC has contributed greatly to the 
tax debate by commissioning a supply
side model of the econom.v. The results 
of this econometric model indicate that 
.,tax policies, such as depreciation sched-
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ule adjustment, can lower the inflation 
rate substantially over the decade." 

The JEC work is also supported by 
Dr. Michael Evans, whose efforts at 
building a supply-side model for the 
Senate Finance Committee have yielded 
results opposite those produced by the 
Congressional Budget Office. In an inter
view with Evans, he outlined the com
ponents of a recommended tax cut 
package: · 

First, a $20 billion, across-the-board 
cut in personal income taxes; and 

Second, savings and investment incen
tives of $20 billion, including a reduction 
in depreciable lives of capital goods. 

These views echo those of Prof. Arthur 
B. Laffer of the University of Southern 
California and former chief economist 
for the Office of Management and 
Budget. Laffer, long an advocate of 
supply-side. economics and of the pow
erful infiuence of economic incentives on 
individual behavior, described the tax 
cut in these terms: 

The recession that we're headed into 
could be much less serious if Congress en
acted a tax cut of the type proposed by 
President Kennedy and enacted in 1964. To 
argue that a tax cut ls inflationary because 
it would create a deeper budget deficit by 
curtalllng revenues "ls" inappropriate. If you 
encourage more production, you wtll lose 
much less in tax revenues and may even 
increase them. 

The litany also has been Joined by 
Prof. Martin Feldstein of Harvard Uni
versity and president of the National 
Bureau of Economic Research. The Wall 
Street Journal characterized his position 
in the following fashion: 

[He advocates) a policy of "tight money 
and positive fiscal incentives" by which he 
means principally tax cuts for business. With 
tight money, tax cuts wlll not be inflation
ary, he argues, and our forecasting tech
niques are too inaccurate to justify rejecting 
a temporary increase in the budget deficit 
that achieves desirable structural etrect. 

Gardner Ackley, Chairman of the 
Council of Economic Advisers under 
President Johnson, has called for tax 
cuts that would increase the real dispos
able income of workers and thus dampen 
demand for wage increases above the 
Carter guidelines. Testifying before the 
Senate Banking Committee, he called for 
"tax cuts that would encourage workers 
to adhere tb 'Wage guidelines." At the 
same hearing, the late Arthur Okun, an
other Chairman of the CEA and senior 
fellow of the l:lrot>kings Institution, 
called for reductions in Federal spending 
which could be channeled back to work
ers in the form Of lo~e~ taxes, including 
a reduction in t'ne social security tax. 

Dr. Arthur :J3urhs, former Chairman of 
the Federal liese"tve Board arid bf the 
CEA, testifying recently before ihe Joint 
Economic Committee, characterized the 
budget polici'i~s no.w ·befog, followed as 
"contributing nothing to the structural 
policies that are needed for curbing in
flation." Burns argued forcefullv for tax 
legislation which would stimulate an im
provement in prodl.!C~iv1ty, stating: 

The President ... failed to present a plan 
for stimulating tmorovement of prod~ctivity. 
The Presld~nt failed, it,o presei:it . a 1.,pt~ for 
dismantling regulatfon:s"'fhat have heeh lm-

peding the competitive process . . . . There ls 
nothlng new in the new budgetary policy 
announced by the President to give people 
confidence that the era of persistent budget 
deficits is coming to an end. There is, there
fore, nothing in the new budgetary poUcy 
to turn our inflationary psychology around, 
to make people feel that Inflation wm no 
longer be nourished in the future by excea
si ve Government spending. 

A somber warning from one of the Na
tion's most distinguished economists. 

Burns reportedly called for reductions 
in business taxes in each of the next 5 
to 7 years, small in the first 2 years and 
larger in the later years. 

This sort of tax leglsla.tlon ... would not 
run up the budget deficit in this critical 
year or next. . . . Its passage would, how
ever, release powerful forces to expand cap
ital investment, thereby improving the Na
tion's productivity and exerting downward. 
pressure of [sic] prices later on. 

Mr. President, I have submitted in· 
my report which accompanies the com:-. 
mittee report on the first concurrent 
budget resolution, a detailed analysis 
and tables tracing the development and 
growth of the Nation's economy and of 
the spending and taxing policy of the 
Congress over a number of yea.rs. I par
ticularly would draw the attention of my 
colleagues to this report which appears 
along with the committee repart begin
ning on page 352. It would be my hope 
that many of my colleagues, after they· 
have had a chance to evaluate the com
mittee's recommendations and my own 
recommendations, and the alternative 
budget which I intend to submit, will be 
disposed to Join me in submitting an 
alternative budget as a substitute to that 
which was proposed by the Senate 
Budget Committee. 

Mr. President, before turning to a more 
detailed discussion of budgetary matters, 
I might inquire if other Senators have 
a desire to speak. 

It does not appear to me at this time 
that there a.re a large number of Mem .. 
bers who are eager to address this sub· 
Ject or any other subject. 

Mr. WILLIAMS. Will the Senator 
yield? 

Mr. ARMSTRONG. I am very pleased 
to yield to the distinguished chairman. 

Mr. WILLIAMS. Perhaps they are just 
waiting to be called to come over and 
vote. 

Mr. ARMSTRONG. That could be. 
Mr. WILLIAMS. Should we ask the 

Chair to put the question? The Senator 
has been speaking a long time, but he 
probably stiH recalls what the issue be
fore the Senate is. 

Mr. ARMSTRONG. Mr. President, I 
was reflecting on the desirability of a 
rollcall vote or two this afternoon but--

Mr. WILLIAMS. The Senator and I 
could combine to get a rollcall vote very 
quickly. All we would have to do is, I 
would say to the Chair if there are no 
other speakers on the issue before the 
Senate-~ will put a parliamentary in· 
quiry. What ts the issu~ before the Sen~ 
ate? 

The PRESIDING OFFICER. The 
Chair will advise that the topic before 
the Senate is the confirmation of the 
nomittation of William A. Lubbers . 
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Mr. WILLIAMs.._ And if there were no 
speakers, would it ~ppropriate for this 
Senator to ask for the question to be put 
to the Senate? 

The PRESIDING OFFICER. Yes, in
deed. 

Mr. ARMSTRONG. Mr. President, may 
I ask the Chair, would it also be in order 
to move that the nomination be re
ref erred to the Committee on Labor and 
Hwnan Resources? 

The PRESIDING OFFICER. The 
Chair will advise that the motion would 
be in order. 

Mr. ARMSTRONG. Would it also be 
in order to move to ref er the nomination 
to the Committee on the Judiciary? 

The PRESIDING OFFICER. The Chair 
will advise that such motion would be 
ProPer. 

Mr. ARMSTRONG. Or to any other 
standing committee of the Senate? 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. ARMSTRONG. And each of these 
would be the proper subject of a vote 
either by a voice vote, a division vote, or 
a rollcall vote? 

The PRESIDING OFFICER. The Chair 
advises that they could all be subject 
toa vote. 

Mr. WILLIAMS. My suggestion came 
first so, in the pecking order, the first 
question would be an up-or-down vote 
on the nomination. Does the Senator 
think our colleagues are ready for the 
question? I ask the Senator from 
Colorado. 

Mr. ARMSTRONG. Mr. President, I 
will say to the distinguished chairman 
that he will have to consult with those 
who are older and wiser than I to know 
whether our colleagues are ready. I be
lieve it would be my duty at this time to 
continue the discussion. If I run out of 
things to say, which I must say would be 
a very, very unlikely development--

Mr. WILLIAMS. Is that a report from 
the Joint Economic Committee before 
the Senator? 

Mr. ARMSTRONG. No. As a matter of 
fact, I have before me a number of docu
ments. I was ref erring just now to a 
report from the Budget Committee 
which happened to be before me becaus~ 
I thought today was the day we were 
going to debate the budget resolution. 
There! ore, I am filled with thoughts on 
budgetary matters. Particularly, it 
struck me as somewhat strange that the 
Senate would be taking up the Lubbers 
nomination, whatever its merits in im
partance scarcely being a crisis or emer
gency, at a very time when inflation 
and the need for substantial strengthen
ing of our Nation's economy would seem 
to be of far greater immediate interest to 
most Senators and perhaps to the Na
tion. I was surprised, therefore, that we 
would lay aside the economic issues of 
our time and turn instead to this nomi
nation. 

While I am on the subject of the budg
et and the economy, before I begin a de
tailed discussion of the various budg
etary functions, I would just like to 
make an observation about inflation. 

I am convinced that we can win the 
war on infia.tion if Congress· and the 

President will stop shelling their own 
troops. 

President Carter's most recent battle 
plan in the war against inflation ofters 
little that is new and I must say, in all 
candor, what is new seems to me more 
likely to do harm than good. But a 00.1-
anced budget is long overdue. Unf or
tunately, however, it is the President's 
proposal to do the right thing in exactly 
the wrong way. He has, incredibly, pro
posed to balance the budget, not by re
straining spending to a sumcient degree 
to bring spending into line with revenues, 
but by raising taxes. In other words, if 
the President and the Senate Budget 
Committee get their way, Americans will 
pay $94 billion more in taxes next year. 
I regret to say that a majority, a very 
thin majority, may I say, of the Senate 
Budget Committee appears to be march
ing in lockstep over the edge of an eco
nomic precipice with the President. 

The House and Senate Budget Com
mittees, although varying somewhat in 
their recommendations, both propose 
balancing the fiscal 1981 budget by rais
ing taxes rather than by cutting spend
ing. The difference between balancing 
the budget by cutting spending and bal
ancing the budget by raising taxes is 
literally the d11ference between firing at 
the enemy and firing at your own troops. 
President Carter's battle plan is not 
likely to do much about inflation but it 
is, in my opinion, likely to send unem
ployment sky high. 

The Carter inflation already is be
coming the Carter recession, and the 
Carter recession could easily become the 
carter depression if a degree of fiscal 
sanity does not soon prevail. 

Inflation, it is important to remember, 
is the product of the relationship between 
two variables: it is too much money chas
ing not enough goods and services. 

In theory, we can reduce inflation 
either by decreasing the supply of money, 
or by increasing the production of goods 
and services, to soak up the excess dol
lars. But money is the grease that makes 
our economy go, and if we cut back on 
the supply of money in the wrong way, 
we shall depress the production of goods 
and services by an even greater amount 
than we reduce the supply of money. The 
result will be more inflation, not less, 
and in consequence, fewer jobs. 

The principal cause of this inflation 
has been the printing press money 
created to fund the huge Federal defi
cits we have had every year since any
one can remember to the contrary. But 
nearly as important a contributor has 
been the precipitate decline in the pro
ductivity of U.S. industry. Productivity 
growth has been essentially zero since 
1973. 

A lot of factors have contributed to 
this decline, but by far the most im
portant has been the transfer of wealth 
from the productive private sector to 
unproductive Government through ever
increasing taxes, burdensome regula
tions, and other similar considerations. 
The tax increases now proposed by the 
President and the Senate Budget Com
mittee will accelerate this trend, and 

could offset whatever good would be done 
by a balanced budget. 

Yes, we need to balance the budget: 
it is urgently necessary to slow the 

growth of the money supply. But we 
need just as badly to cut taxes in order 
to spur the production of goods and 
services. The only way to do both is to 
restrain spending, and to do it promptly. 

When the Senate considers the budget 
resolution for 1981, and I am told that 
that will be next week, I will, therefore, 
propose a substitute which would cut 
spending from the mark. recommended 
by the Budget Committee by approxi
mately $15.3 billion. The result will be 
a balanced budget and also the oppor
tunity to cut taxes by $19 billion during 
the fiscal year and $30 billion during 
calendar year 1981. My ·alternative 
budget would also index income tax rates 
and reform depreciation schedules so 
that inflation would not gobble up capital 
which is so badly needed for economic 
growth. 

Clearly, balancing the budget by cut
ting spending is the right approach. Most 
of the Nation's major economists are 
calling for a tax cut, as I pointed out a 
few minutes ago. The Joint Economic 
Committee enthus:astically supports a 
supply-side tax cut. Eventually, in my 
opinion, Congress will see the light. I 
hope that eventually will come next week. 

Mr. President, many people, when I 
have talked about the need to balance 
the budget and to restrain spending in 
various !unctions, raise the question, 
what about national defense? Since I 
have long advocated restraint and, in 
some cases, actual reductions in spend
ing for some budget functions, it is only 
logical to raise the question, should we 
cut national defense spending as well? 
My answer to that is emphatically no. 

I am pleased with one aspect of the rec
ommendation which has come to the floor 
from the Senate Budget Committee. That 
is the committee's recommendation for 
defense which represents a heartening, 
though still somewhat inadequate, in
crease in defense spending, an increase 
which is entirely necessary to meet the 
threat to America's security. 

The proposed ceilings for fiscal 1981 of 
$174 billion in budget authority and 
$156.3 billion in outlays are $9.5 billion 
and $5.8 billion, respectively, higher than 
recommended by President Carter in his 
most recent revised budget. These figures 
are $12.2 billion and $10.1 billion, respec
tively, higher than the President's orig
inal budget submission; that is, $12.2 
billion in budget authority and $10.1 
billion in outlays above Mr. Carter's 
earlier recommendation. 

The recommendation of the Budget 
Committee represents a growth in fund
ing of $30.3 billion in budget authority 
and $22.3 billion in outlays from the 
mark proposed by the Committee in the 
third concurrent budget resolution rec
ommended for 1980. 

This is a welcome reversal of the 
trend of the last 10 years in which de
fense spending has declined steadily, in 
real terms, as a percent of the Federal 
budget and as a percent of the gross 
national product. 
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I have submitted, along with my views 
on the budget, a table which illustrates 
the extent to which defense spending 
has been droppiniz as compared to other 
nondef ense components in the budget 
and as compared with inflation. I think 
many Senators will be surprised to 
realize that, at the present time, our 
Nation is spending less for defense as 
measured in constant dollars than we 
have in many years in the past. For 
example, while the total dollar amount 
of our spending for defense continues 
to rise, measured in current dollars, we 
are actually showing substantial declines 
in inflation adjusted dollars devoted to 
national defense. In 1979, it is estimated 
that we spent $69.3 billion for national 
defense purposes, measured in fiscal 
year 1972 constant dollars. By compari
son, in fiscal year 1972, we spent $76.6 
billion, again measured in 1972 dollars. 

In other words, in a relatively brief 
span, real defense spending-that is, 
adjusted for inflation-declined by some 
$7 .5 billion. At a time when the Soviet 
Union continues to increase its spend
ing for national defense, at a time when 
they have a growing air capability, a 
growing and increasingly dangerous 
naval presence around the world, when 
they have a vastly larger land force and 
are spending 2.5 times as much for m111-
tary research and development as this 
country, that is an ominous trend, 
indeed. 

The Chairman of the Joint Chiefs of 
Staff reported to Congress this year that 
the Soviet Union now possesses an accu
mulated military capital stock from 25 
to 50 percent larger than that of the 
United States. That differential, Gen
eral Jones said, is expected to increase 
to 40 to 60 percent by the mid-1980's, if 
present trends continue. 

The Central Intelligence Agency esti
mates the Soviets are spending 50 per
cent more on defense than the United 
States; 80 percent more on military 
procurement; 250 percent more on 
ground forces; and 260 percent more on 
strategic forces. 

The United States maintains 16 active 
Army and 3 Marine divisions. The Soviet 
Union has 170 divisions in active serv
ice, and the "tooth to tail" ratios of the 
Soviet divisions are greater than ours. 

The United States has 10,000 tanks. 
The Soviet Union has 45,000 tanks, and 
theirs are more capable, in the opinion 
of military authorities. 

The Soviets have a 4-to-1 advantage 
in artillery pieces, a 2-to-1 advantage in 
armored personnel carriers, and a slight, 
but ominously growing, lead in tactical 
aircraft. 

On the seas, the Red Navy has a 4-
to-1 advantage in ships of all kinds, a 
5-to-2 advantage in attack submarines, 
and a 3-to-2 advantage in surface com
batants and amphibious ships. 

This comparison does not even take 
into account the substantial, and rapidly 
growing, military power of Soviet sur
rogates like Cuba, a.nd potential Soviet 
surrogates such as Libya and Iraq. Cuba 
has the potential to prevent reinforce
ment and resupply of our NATO forces 
from the gulf ports. There are more 

tanks in the Iraqi Army than in the U.S. 
Army, believe it or not. 

Even with the increase proposed by the 
Budget Committee, spending for defense 
will hold steady as a proportion of total 
Federal spending and will continue to 
decline as a proportion of GNP, to about 
half the level of the 1950's and early 
1960's, when the threat to U.S. security 
was much less severe than it is today. 

Clearly, more needs to be done, and it 
needs to be done <tWckly in my opinion. 

Mr. President, at the proper time, I in
tend to continue to discuss the Nation's 
defense preparedness in the context of 
budgetary proposals that are presented. 

The PRESIDING OFFICER (Mr. MAT
SUNAGA) • The Senator from Iowa. 

Mr. JEPSEN. Mr. President, I feel it is 
my duty to oppose the nomination of 
William Lubbers to the National Labor 
Relations Board. I am disappointed with 
the President's choice but am encouraged 
by what I feel will be the vindication of 
my position by the Members of this body. 
As a preface to my remarks this after
noon, I would like to cite an article by 
James J. Kilpatrick which appeared in 
the February 12, 1980, Washington 
Star. 

Mr. Kilpatrick wrote: 
AN UNFORTUNATE APPOINTMENT 

As a working proposition, every president 
ought to have wide latitude in his nomina
tions to public bodies. A president's appoint
ive power ts part of the intricate assembly of 
springs, pendulums and counterweights that 
makes our system go, and Congress ought not 
to jam the works without compelling reason. 

But there are times when the Senate's cor
ollary power to advise and consent ought to 
be negatively invoked. Such an occasion ts at 
hand in the president's nomination of wn
Uam A. Lubbers for a full four-year term as 
general counsel of the National Labor Rela
tions Boa.rd. If the president wm not with 
draw this regrettable appointment, the Sen
ate should reject it decisively. 

For three reasons. The first has to do with 
the urgent need to restore confidence in gov
ernment; the second has to do with the na
ture of the general counsel's power; the third 
goes to the alternatives available to the 
White House. 

There may have been a time-in Grant's 
administration, perh.ap&-when public con
fidence in government was lower than it is 
now. The polls do not go back that far. 
But not in my lifetime can I recall a period in 
which distrust of government, and especially 
of the federal government, was deeper or. more 
pervasive. This alienation didn't begin with 
Watergate, but Watergate made it worse. 
And such recent depressing incidents as the 
purported bribery of half a dozen members 
of Congress add to the poisonous cloud. 

Into this miasma comes the nomination 
of Mr. Lubbers to the most powerful position 
in the whole of the executive branch. 
Search the executive agencies as you will, 
you will not find any position to compare 
with general counsel of the NLRB. He alone 
comma.nds unrevlewable discretion for hiS 
acts. If the general counsel agrees to hear a 
complaint of unfair labor practices, the 
complaint wm be heard. If he refuses, that's 
it. Goodbye. Finis. His refusal cannot be ap
pealed to the NLRB. It cannot be appealed 
to the federal courts. 

For these reasons, Congress went to great 
pains to make to make the general counsel 
absolutely independent of the board. The po
sition demands a person who not only is 
independent, but also appears to be inde-

pendent. Mr. Lubbers simply is not such a 
person. For 17 years, more or less, he has 
been the protege, confidant, top assistant 
and guiding hand to NLRB Chairman John 
Fanning. Within the community of business 
and labor, he is universally perceived as 
"Fanning's nmn." The two a.re as close as 
shirt and pocket or ring and finger, and that 
ts where IV.ir. Lubbers commonly is thought 
to be-in the chairman's pocket, or tied to 
his finger. 

Mr. Lubbers of course has asserted his in
dependence of his mentor and longtime 
boss, but his first major decision since his 
temporary appointment in December has 
set off bells of alarm. As general counsel, he 
appears effectively to have reversed a long
stanaing rule protecting tbe right of an in
dividual union member to resign from his 
union during a strike. The effect is to put 
union solidarity ahead of individual free
dom. Such obeisance to the great unions 
accords perfectly with the Fanning view. 

A president who has enjoyed the support 
of organized labor, and hungers for such 
support again this year, surely ts entitled to 
appoint someone with a union background 
s.s general counsel. The business community, 
headed by the U.S. Chamber of Commerce, 
accepLs this reality. 

Before Mr. Carter nominated Mr. Lubbers, 
the White House had leaked the names of 
two· others under consideration-Carl Fren
kel, associate general counsel for the Steel
workers Union, and Arthur Goldberg, gen
eral counsel of the Textile Workers Union. 
Either one of them would have the confi
dence of both la.bar and management. Cur
tis Mack, regional NLRB director tn Atlanta, 
ls another acceptable possib111ty. 

Mr. President, I am in complete 
sympathy with the thoughts expressed 
in the Kilpatrick article. While every 
President should have the right to staff 
his administration, a pasition requiring 
the exercise of independent, unbiased 
judgment ought not to be filled by a 
partisan-I emphasize, by a partisan. 

As a result, I have opposed a nomina
tion by this administration for the D.C. 
Circuit Court of Appeals because I felt 
that the candidate in question did not 
have the unbiased objectivity and the 
judicial temperament to administer 
justice impartially. 

I opposed the President's nominee to 
a Republican seat on the Federal Elec
tion Commission. In that case, I felt 
that' the President, by appointing a high
ly partisan and liberal nominee to a Re
publican seat, would upset the delicate 
balance of competing interests which the 
Federal Election Commission was in
tended to reflect. In that case, the con
tinuing viability of the Federal election 
process, together with its impartial ad
ministration, was at stake. And I be
lieve that votes in the Commission sub
sequent to the confirmation of that 
nomination have reflected a partisan 
and political nature which has con
firmed my worst suspicions. 

I opposed the President's nominee to 
the Consumer Cooperative Bank Board. 
In that case, Congress had created a 
special lending institution, ostensibly to 
provide the same sorts of financial 
services for consumer cooperatives as 
the Federal Reserve Board and the Fed
eral Home Loan Bank Board provide in 
the case of banks and savings and loan 
institution~. When the nominees for that 
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Board were made known, it was appar
ent that the Carter administration had 
chose instead to pack the Consumer 
Cooperative Bank Board with a radical 
priest, an antiwar activist, a liberal So
cial Services Administrator, and others 
with something less than an abundance 
of financial expertise. As a result, I voted 
not to confirm radical activist Sam 
Brown to the Board. Brown had lacked 
sufficient management skill to avert a 
scandal in his own agency. He had used 
the ACTION program to channel funds 
to unlawful, radically oriented causes. 
He had failed to keep adequate accounts 
of ACTION's financial transactions. And 
he had just been punished by the Con
gress for his poor stewardship by plac
ing the Peace Corps beyond his day-to
day administrative purview. Yet, the 
administration felt that Brown was fully 
qualified for the administration of addi
tional hundreds of millions of dollars. 
And I voted against that nomination. 

So, Mr. President, the Lubbers nom
ination is just another in a series of 
attempts to place biased partisans in 
pivotal positions supposedly involving 
the exercise of independent judgment. 
This, too, I will oppose. 

I am sure I share the concern and 
frustration everyone feels with the way 
things are going in this country. Just 
look around. Inflation is eating our pay
checks alive. It has gotten to the point 
that people do not dream of getting 
ahead anymore; they worry about fall
ing behind. Energy has become a great, 
big, maddening headache. 

Inftation and energy have us so dis
gusted that we have almost forgotten 
our high taxes. Taxes remain the single 
largest expense for a typioal family, 
and it keeps getting worse. When we 
get a pay increase, the tnternal Reve
nue Service makes you pay in a higher 
tax bracket. In most cases, your real 
aftertax income actually goes down. 
Meanwhile, the Government gets a 
windfall profit of extra taxes from your 
pay increase. The present tax system 
actually amounts to a penalty for get
ting a cost-of-living raise. 

Energy, inflation, and taxes: This 
triple threat to our way of life has us 
worried, angry, confused. We want 
somebody to do something about it, but 
who is it going to be? It is hard to have 
faith in the Government to solve these 
problems, because the Government had 
a lot to do with causing them. At the 
same time, it is hard for people to see 
how they can do much by themselves, 
either. 

It is easy to feel and talk that way; 
but, then, any critic can kill a play, 
but very few critics ever wrote one. 

In my State of Iowa, we say, "Any 
old horse can kick a house down, but 
it takes a carpenter to build one." 

It seems to me that we already have 
had too much blaming and too much 
finger pointing. That is not the spirit 
we need. That is not the America I 
knew and dreamed about as a boy. 

I start asking myself, "Where is the 
,American dream? Does anybody still 
believe, and hope, and pray, and try 
to make America work?" 

The answer is obvious. I believe they 
do. Of course, they do. The American 
people still believe in the American 
dream, just as they always did. 

It would be completely wrong and 
out of place for me to stand here and 
waste time complaining. 

Deep within the recesses of the 
American heart there is a longing and 
desire for commitment to make America 
work. We need leadership that will in
spire our people to commit themselves to 
excellence and character and to accept 
the responsibilities that are necessary 
for a free people. 

This is not a time for rancor; it is a 
time for resolution. This is not a time for 
pushing and shoving to get .our own way. 
It is a time for pulling together and 
sharing the load. In fact, if we do not 
pull together soon in this country, we 
may soon pull this country apart. It is 
time to stop arguing about how we got 
into this mess and to start working our 
way out. It is time to stop fixing blame 
and to start fixing the country. 

We cannot sit around and wait for 
Washington to do it, either. Govern
ment never has, never could, never was 
meant to, and never will create any
thing. Before Government can provide, 
it must first take away. If anything is 
going to get done in this country, it is 
the people who will do it. Our national 
strength and our national genius comes 
from our people. The more we do for 
ourselves, and the sooner we get to doing 
it, the better off we will be. 

Now that we understand this, let me 
tell you about some things we do not 
have to worry about. Please join me in 
listening to some good things about 
America. 

Dwight Eis€nhower recognized the im
portance of what we are about to do. 
Just before sending hundreds of thou
sands of men into deadly combat on the 
beaches of France, he went among the 
troops to let them know his respect for 
them. He was widely quoted as sa ~ring, 
"The great thing about my Job is getting 
to shake the hands of a lot of brave 
men." He did not need to dwell on the 
dangers that lay ahead. Both he and his 
troops knew those well enough. But they 
took some time to recognize good things 
about themselves and to share some 
mutual respect. Then the battle went 
forward to a successful conclusion. 

We need to do this today, too. We need 
to reflect on and recognize the good 
things we share-not to ignore the chal
le~ges and struggles we face but rather 
to keep our perspective on who we really 
are and sharpen our will to win. 

We are a nation of strong-willed indi
viduals. Our ancestors all dared personal 
disaster to build a new life here. Our 
tendency to look out for ourselves was 
bred into us generations ago. 

We are a rich nation, richly endowed 
with opportunity and blessed with peo
ple willing to work hard to make their 
dreams come true. We are a compas
sionate nation. We take care of the sick 
and unfortunate ones among us. We are 
free and independent, thriving under the 
oldest written constitution in the world 
still in force. Our people have more free-

dom than any other place on Earth, and 
everybody else knows it. Read the papers. 
Right at this moment, thousands of peo
ple are literally risking their lives to get 
here. America is still the favorite des
tination of the world's refugees. 

We educate children for free. You can 
go to church freely without having to 
look over your shoulder. You are free to 
make the oest use of your life as you see 
fit. There is not another place in the 
world where people can work to become 
what they want to become with any more 
success than this country. 

And I am here to tell you it is about 
time for people in government, whether 
elected or appointed, to wake up and 
smell the coffee. Because the fact is that, 
in this country, we derive our power from 
the bottom up, not the top down. The 
people are what made this country great. 
You can trust Americans. '!'ell them the 
truth, give them the facts, then listen to 
them. The American people will make the 
right decision-right for themselves, and 
right for the country. Americans know, 
deep down inside, that they can make 
this country into whatever they_ want, if 
they want it badly enough. 

Contrary to what the President said 
recently, Americans do not lack con
fidence. Well, a crisis of confidence in 
Washington, D.C., maybe. But a · crisis 
in confidence in themselves and the 
greatness of this country? No. No way. 

Look what happened in California in 
1978. One man, with an idea, went to 
work. And he talked to his friends and 
neighbors, and got them W?rking, too. 
And pretty soon, they were circulating a 
petition, and all the experts said "Well 
look at that. It will never happen." But 
those hard-working people believed in 
what they were doing, and they got their 
petition and they got millions of signa
tures on it and they got the petition on 
a ballot. And it was called propooition 13. 
Then they went to work even harder, and 
again all the experts and some of the so
cial mechanics like Fonda, Hayden, and 
Brown, were all saying they are dema
gogs, it cannot be done, garbage is go
ing to pile up in the yard, schools are 
going to close, fire stations and police 
departments will close down-catastro
phe. It cannot be done. 

But then you remember what hap
pened when election day came along. 
Seventy percent of the people voted to 
cut their taxes. And it started with one 
man. In fact, the Governor of California, 
who was calling them demagogs right 
up until the point of about 10:30 in the 
evening on the night of the election, until 
he looked up at the .board and saw that 
proposition 13 was passing by about 72 
percent, to be exact, immediately called a 
press conference and to listen to him for 
the next 10 minutes or so you thought he 
invented it. 

When he was asked a question, "How 
can you reverse your position, Governor? 
You were calling people who were sup
porting this demagog as late as an 
hour ago." 

And the Governor very truthfully said: 
"When you are a. general and you are 
leading your troops and you turn around 
and you see your troops going the other 
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way you must run around and get ahead 
of them." 

Yet no matter whether you agree with 
proposition 13 or not, it is still an exam
ple or what can happen in this country. 

It kind of reminds me of the poem, 
"One Man Awake." It goes like this·: 
One man awake can waken another. 
The second can waken his next-door brother. 
The three a.wake can a.rouse the town 
By turning the whole place upsidedown. 
And the many a.wake finally make such a fuss 
They waken the rest of us. 
One man up with dawn in his eyes multiplies. 

The dawn is coming. But while it is 
yet dark we have to start moving. We are 
energy weak, but we have the resources 
and the know-how, and the wherewith
al to become energy-strong, if we will 
only turn our great national potential 
loose. We are oppressed by inflation, but 
we know the answer to that, too. We 
must produce, and produce, and then 
produce some more. Amerlca's great, 
productive engine can pull us out of in
flation, if we will help it. 

Our taxes remain high, but we are 
hearing new voices in Congress and see
ing new faces. You will see a lot more 
new faces next year. we will stop the 
excessive government spending that 
feeds inflation. We will reduce taxes, 
and gradually get the Government out 
of our private lives, off our backs and out 
of our pocketbooks. We have to wake 
up and realize that we are all in this 
country together. We have to meet our 
challenges like we welcome the bright 
morning of a great, new day. We are 
not quitters in this country. We never 
give up. In times of adversity we reach 
down deep inside ourselves and find 
strength. We do our bit, then help the 
person next to us do his. 

And if we can get that kind of spirit, 
that gristle and that grit going in Amer
ica again there is no stopping us. 

We have done it before. Let us do it 
again. Let us talk about energy. The 
energy crisis is real. But we can all do 
something about it. We can use less. 
The speed limit, carpooling the ther
mostat settings-it will all help. You 
do your bit, I will do mine, and let us 
make sure our neighbors do theirs, too. 
But do it in a spirit of sharing, not 
shoving. 

It will be a lot more fun that way and 
besides it will be more effective. 

We can do whatever we set our na
tional mind to do. Let us develop every 
one of our rich energy resources on this 
North American continent. Let us do 
what we have to do to make nuclear 
energy safe, so we can continue using 
it. Let us get going on gasohol, coal 
conversion, solar power, wind power,_ and 
synthetic fuel. 

In the 5 to 10 years it will take to get 
those energy sources to meaningful size, 
let us use our abundant oil and gas sup
plies here at home. Let us give the en
ergy experts the green light to go out 
there and bring in more petroleum. Let 
us untangle the web of governmental 
price-fixing and artificial allocat1ons 
that create shortages. Let's get off the 
po~ntless kick of kicking the oil com
panies. We should be glad we have them. 

The oil companies are the only organiza
tions which can move fast enough to 
get this country over the ·energy hump. 
I say let us get them moving before it 
is too late. 

And let us forge new relationships 
with Canada and Mexico, so North 
America as a continent can enjoy full 
energy independence. 

Inflation and high taxes are twin 
symptoms of the same problem: too 
much Government spending. The Fed
eral deficit is not the only cause of in
flation, but it is the most significant one. 
It will take hard work and common sense 
to balance the budget, but that is what 
we have to do, especially those of us in 
Congress who recognize the importance 
of a sound economy. · 

We do not need to wait 10 years for 
some type of sunset legislation to finally 
take place. We do not need to start 
pointing the finger and saying that all 
of these expenses that we have are built 
in and we just cannot do anything 
about it. 

Article I, section VIll of the Consti
tution empowers, among other things, 
the Congress to levy taxes and appro
priate funds. 

And that is all the sunset legislation 
we need to get things under control. 
The sun sets once each and every year 
on the budget of the United States of 
America. 

We have to put the brakes on the run
away regulators in the Federal bureauc
racy. Excess regulations take money 
from our pockets in two ways: higher 
taxes, and higher prices. 

I share the concern for clean air, clean 
water, healthy and safe working condi
tions with every one of my colleagues in 
the Senate and every American that I 
know. But there is a difference, for ex
ample, in EPA meaning Environmental 
Praduction Agency and EPA meaning 
end productivity altogether. 

And that is what it has been grown 
to be recognized as in the real world and 
in the American private sector and the 
economy that pays the taxes that keeps 
this Government engine back here in 
Washington pumping. 

Surely, we can live with less regula
tions. You can do something about this, 
too, and be amazed how effective it 
would be if people started seriously talk
ing about this subject. 

I wish to close with these thoughts, 
Mr. President. 

First, as a Nation and as individuals 
we have some real problems. There is no 
denying that. But we have the know
how to solve these problems and we will 
solve them because they give us good 
reason to revive the fighting spirit that 
makes our Nation so great. 

As William James said, "the world is 
all the better for having the devil in it 
so long as we keep our foot upon his 
neck." 

Second, we have to stop pointing our 
fingers and fixing blame and start work
ing together. We have to give of our
selves if we are to receive from our 
neighbors. As John Gardner said, "When 
people are serving life is no longer mean
ingless." 

And third and last .. we need each other. 
America needs all of us. She needs our 
productivity. She needs our commitment 
to create the future. She needs our faith. 

As Paul wrote to the Corinthians 19 
centuries ago, "Arise, therefore, and be 
doing, and the Lord be with you." 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. THURMOND. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Chair will remind the Senator 
that the Senate is in executive session. 

Mr. THURMOND. Mr. President, I 
ask unanimous consent that the Senate 
return to legislative session so I may 
introduce a bill. 

Mr. ROBERT c. BYRD. I will object, 
but I will not object if the Senator asks 
unanimous consent that he may intro
duce a bill as if in legislative session. 

Mr. THURMOND. Mr. President, I so 
request. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

<The remarks of Mr. THURMOND at this 
point in connection with the introduc
tion of legislation are printed under 
routine morning business in today's 
RECORD.) 

<Mr. TSONGAS assumed the chair.> 
Mr. THURMOND. Mr. President, when 

I spoke this morning on the pending 
nomination, I discussed the Taft-Hart
ley Act and the provisions of that act 
providing for the appointment of a Gen
eral Counsel to the NLRB. I should like 
now to take up the Taft-Hartley Act in 
more detail and analyze some provisions 
in this piece of legislation. 

II. TAFT-HARTLEY ACT 

It was not until 1947 that Congress 
passed the Taft-Hartley Act, 29 U.S.C. 
section 153 (d) . Section 3 (d) of that act 
created the General Counsel's office and 
thereby established a formal separation 
of functions for unfair labor practice 
cases. During congressional debates 
both proponents and opponents of the 
idea of a separate official to bring com
plaints concentrated their attention on 
whether the existing internal separation 
of functions adequately protected the 
due process rights of parties before the 
Board. 

In creating the omce of general coun
sel of the Board, Congress was attempt
ing both to remedy the often-repeated 
complaint that the Board acted as grand 
jury, prosecutor, judge, and jury, and to 
free the Board of its administrative du
ties in order that it might have more 
time to give to its function of deciding 
cases <Conference Report, pp. 37, 38). 
Before providing for such separat!on, 
committees in both Houses of Congress 
gave consideration to a more complete 
separation. Bills which would have 
vested the prosecuting function of the 
agency in the Department of Justice or 
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Labor, or in a newly created separate 
agency, were considered. 

An examination of the hearings and 
reports by both Houses serves to show 
that a separation of functions within 
the NL.RB was a tantamount cons!dera
tion. Bills emerging from the House and 
Senate committee differed with respect 
to what form separation of the General 
Counsel from the Board should take. A 
conference committee of both Houses 
eventually ·produced the Hartley bill. 
This final bill was substantially the same 
bill as presented to the House. 

A. LEGISLATIVE ACTION IN THE SENATE 
Testimony given before the Senate 

Committee on Labor and Public Welfare 
in February and March of 1947 made it 
abundantly clear that the committee 
would have to consider the separation 
of judicial and prosecutorial functions 
in the NLRB. 

The manner in which this separation 
was to be accomplished included the 
suggestion that the U.S. Attorney Gen
eral be responsible for bringing cases 
before the Board or directly before the 
district court or court of appeals or even 
before a separate labor tribunal. 

The following statements by Senator 
Morse, by Mr. Raymond Smethurst, and 
by Hon. Francis Case are examples of 
such considerations: 

(Mr. G. L. Patterson, General Counsel, 
United Rubber, Cork, Linoleum and Plastic 
Workers of America, CIO, Senator Robert A. 
Taft, presiding, "Hearings Before the Com
mittee on Labor and Public Weltare," Thurs
day, February 27, 1947.) 

Senator MORSE. I imagine this is one of the 
types of things that Senator Ta!t had in 
mind, where you have a trial examiner and 
he takes the evidence and then makes, per
haps, his decision on that evidence. Now, 
that is a judicial function, and that ought 
to be his decision, the decision of the trial 
examiner. 

But, I think the record will show what 
happens to that decision. Before he releases 
it, that decision is sent back to Washington, 
and the otncials of the Boa.rd or one of the 
omcia.ls goes over it. He goes over that deci
sion with the view in mind of seeing how 
it may need to be mOdified in order to pro
tect the Board, possibly, in a subsequent 
appeal to the courts, and suggestions are 
made here and there for the rewriting or 
that decision. 

Now, that does challenge my conception 
of sound Judicial process. I think that ts 
unfortunate. because I belleve that the fel
low in the field is the man who knows what 
cards are in the deck, and that ought to be 
his decision and the Board should stand or 
fall on the decision made in the field, and. 
I believe it should not be doctored up tn 
Washington and. perhaps even reversed all 
With an eve to how it might test up in 
court. 

I do not like that: never have. I have been 
critical of that, and I have so said. to the 
members of the Boa.rd in years past, and I 
think we should remove the Board from that 
type of an attack, we should try to see 1! 
we cannot so arrange it that the judlctal 
functions of the Board are not in any way 
encroached upon by the administrative or 
prosecuting functions of the Board. 

I think that can be done without having 
to transfer the quasi-judicial functions or 
the Board into the Department of Justice 
or into the court system. 

Mr. PATTERSON. I think, Senator, that 
followtng the break-down of functions such 
as S. 360 contemplates would destroy the 

Board, make it an ineffective admlnlstratlve 
agency. 

Senator MORSE. I am trying to separate 
those functions and stlll keep from doing it 
by transferring the judicial functions to 
the Department of Justice. 

Of course, this idea of having adminis
trative directors, there is nothing new about 
that, it was quite common. 

Mr. PAT'IE.asoN. I was going to inquire 
whether a similar idea prevails in the Fed
eral Trade Commission or in the Interstate 
Commerce Commission, or some other com
parable administrative agency. I don't know. 

Sena.tor MORSE. Not in that exact form, 
but you Will find it in both of those agencies. 
However, the administrative functions are 
kept much more separate and distinct from 
the work of the Commissions themselves 
than ls the case in the NLRB. 

(Raymond S. Smethurat, CoUb.ael, National 
Association of Manufacturers, Senator Rob
ert A. Taft, Presiding, "Hearings Before the 
Committee on Labor and Public Welfare," 
Part 4, Wednesday, March 5, 1947.) 

Mr. SMErHuRST. There is one final point 
With respect to the legislation that I would 
like to comment on briefly and that ls on 
the amendments to the Wagner Act, and par
ticularly the matter of administration. 

8. 360 proposes the creation of a new labor 
division in the Department of Justice to take 
over the prosecuting functions of the Na
tional Labor Relations Boa.rd. There have 
been other proposals that the prosecuting or 
investigating function be transferred to the 
Department of Labor. It seems to me that the 
conditions we face today with reference to 
the National Labor Relations Act would. sug
gest a.n even more thorough sepa.ra~ion of 
the prosecuting from the judicial functions, 
and I would like to suggest that we follow 
the pattern of the Minnesota law and re
quire a.11 these unfair labor practice cases 
to be tried directly in the District Courts 
without the intervention of a National Labor 
Relations Board. 

When the law was passed, there were rea
sons for setting up a public agency to enforce 
unfair labor practices. We will say the unions 
were not strong. They were not financially 
able to carry the cost of their own litigation. 

Today, those arguments do not seem perti
nent. So tllat, if the Wagner Act ls balanced 
to provide for unfair labor practices by labor 
organizations, and giving the employer a 
remedy, giving the employees of the union 
a remedy against unfair .la~or practices by 
the employer, we believe both sides should 
be required to bear the expense of their own 
litigation, but trying these unfair labor prac
tices not through the National LabO!l" Rela
tions Boa.rd but directly in the district 
courts. 

That is roughly the pattern followed under 
the Minnesota. law. And that the courts 
would be permitted to weigh the equities 
in these cases, and the decision based on 
the result of that weighing process. 

That is a.11 I have. 
(Honorable Francis Case, Representative, 

South Dakota., Senator H. Alexander Smith, 
Presiding, "Hearings Before Committee on 
Labor Public Welfare," United States Senate, 
Part 2, Wednesday, February 12, 1947.) 

Mr. CASE. Section 107 introduces a relative
ly new feature, and that is to give the At
torney General, a.long With the NLRB, the 
right, which the Boa.rd now has, to fl.le com
plaints on unfair labor practices. We hear 
a. good deal of discussion and we read a good 
deal a.bout the undesirabiUty of having the 
functions of investigator, prosecutor, and 
judge wrapped up in one organization, the 
National Labor Relations Boa.rd. To mini
mize that, or· to reduce the objections to it, 
I have made two or three suggestions, and 
the first one is that the Attorney General 
should have, in the name of the Govern
ment, the right to file complaints of unfair 

labor practices. That would be designed to 
destroy the argument that sometimes the 
Boa.rd has a bias which inclines them to 
favor one side or the other. 

Senator ELLENDER. Who would try that 
case? 

Mr. CASE. In the first place, 1! it were a 
complaint, of course it would be before the 
National Labor Relations Boa.rd, but 1! it 
came to seeking a.n order to require restraint 
or something of that sort, the Attorney Gen
eral could have the same right to go before 
a court as the National Labor Relations 
Board has. 

Senator ELLENDER. There would be no 
change except to permit the Attorney Gen
eral to prosecute, and it would have to be 
before the NLRB? 

Mr. CAsE. It would give the Attorney Gen
eral the same right that the Board now has. 

Senator ELLENDER. And it would have to go 
before the Board? 

Mr. CASE. Not in the case of review. You 
can take decisions of the National Labor 
Relations Boa.rd before the court, or the 
National Labor Relations Board may apply 
for an order to require restraint. The At
torney General would have the same right. 

Senator ELLENDER. But instead of the 
Board doing it, you confer that right on the 
Attorney General? 

Mr. CASE. I would also leave it to the Board. 
The value of the suggestion it seems to me, 
is that it would provide for any situation 
where you felt the Boa.rd was recalcitrant or 
was inclined to favor one side or the other, 
that the Attorney Genera.I might have that 
right. I don't open that right up to the 
private employer there, but I do say that 1n 
the name of the Government if something 
reaches the high level of attention of the 
Attorney General of the United States, he 
should have that right. I am inclined to 
think. by such canvassing a.s I have made 
informally, that there would not be too 
much objection to that. 

. Sena.tor SMITH. What you are really driv
ing a.t is to separate the functions of pros
ecutor and judge. I a.m' very much inter
ested in that. I would like to ask you a 
question at this point. 

I have been exploring, with Senator Fer
guson, the possib111ty of labor courts paral
leling our Federal court set-up. They would 
have jurisdiction over just two limited areas: 

1. Interpretation of contracts already 
entered into, those contracts made in con
formity with the labor laws. 

2. Interpretation of labor laws. 
It seems to me that sort of a set-up in our 

Federal structure would help to expedite 
labor cases and would be very desirable. Of 
course, they would have nothing to do with 
the writing of the contract itself or the 
matter of bargaining, but once the contract 
1s ma.de, the court would have jurisdiction 
in those two areas, interpretation of the 
contract and. interpretation of what the 
language of the labor statutes means. 

I am just raising that point now to see 
whether that would be in line with your 
thinking in separating the functions of pros
ecutor and judge, or whether we would be 
making progress if we set up such a court. 

Mr. CASE. While I ga·ve some consideration 
to that, Sena.tor, I finally rejected it in my 
own mind, fearing that there again we were 
ma.king our labor legislative picture too com
plex; that by creating a. special system of 
courts we would ha.ve another agency and 
might have questions of conflicting jurisdic
tion. However, the point that you have a. 
court for interpreting contracts, I think is 
very interestin!?, in view of the provision I 
have later in the bill, providing that in the 
case of jurisdictional disputes the District 
Court might be used to render declaratory 
judgment in accordance with •the provi
sions in the Judicial COde at this time. 
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The inequity of having the Board act 
as prosecutor, judge, and jury was elo
quently stated by Mr. Stephen Dunn dur
ing the same hearings in March of 1947. 

(From Prepared Statement of Stephen F. 
Dunn, Panner in Firm of McCobb, Heaney & 
Dunn, Grand Rapids, Michigan, Senator 
Robert A. Taft, Presiding, "Hearings Before 
the Committee on Labor and Public Wel
fare," Part 3, Tuesday, March 4, 1947.) 

SEPARATING FUNCTIONS 

The NLRB, has since its inception per
formed the duties of prosecutor, judge, and 
jury. The same body investigated, ma.de a 
complaint, prepared the case, prosecuted it, 
and finally, after drawing inferences from 
the facts which it discovered and presented 
to itself, decided whether the employer was 
guilty or not. It is not surprising that 
charges of bias have been leveled so fre
auently against the Board and its agents. 

It is contrary to our whole concept of 
judicial integrity to permit the prosecutor 
to sit in judgment upon the person whom 
he prosecutes. Certainly if in the first in
stance the prosecutor feels there ls enough 
evidence to start prosecution, the victim's 
evidence is going to recel ve short shrift when 
the same prosecutor is to make a final de
cision on whether his judgment in the first 
instance was proper. The proposal ma.de to 
set up a Labor Division in the Department of 
Justice provides an effective solution to the 
division-of-powers problem. The NLRB can 
then function as an administrative tribunal 
for the purpose of hearing and adjudicating 
disputed questions presented to it by dis
connected agencies. The charges of unfair
ness and impropriety which now exist will 
be eliminated. In this way individual em
ployers will regain equality under the law. 

Mr. William McGrath's testimony in
cluded an appeal for a single adminis
trator to act as prosecutor and a sepa
rate judicial agency for the hearing of 
unfair labor practice cases. 

(William L. McGrath, President, William
son Heater Co., Cincinnati, Ohio, Senator 
Robert A. Taft, Presiding, "Hearings Be
fore the Committee on Labor and Public 
Welfare," Part 4, Friday, March 7, 1947.) 

Mr. McGRATH. One point remains which 
I think ls worthy of special attention. I re
fer to "the biased functioning of the NLRB. 
A field examiner employed by the Board 
investigates a charge against an employer, 
and upon his recommendation a regional 
director employed by the Board issues a 
complaint. Then a regional attorney em
ployed by the Board presents the Board's 
case to a trial examiner employed by the 
Board, who finds for the Board in 90 percent 
of the cases. Gentlemen, this is not justice. 
I do not believe that you are going to get a 
fair and just administration of the Wagner 
Act out of that kind of a set-up. The time 
has surely come to separate the prosecuting 
from the judicial function of the Board. 
Therefore, I favor reducing the Board to a 
single member who will function as an ad
mlnistra tor, and the establishment of a 
separate judicial agency for the hearing of 
these cases. You will find precedent for this 
ln the Board of Tax Appeals, now The Tax 
Court, which functions independently of the 
Treasury Department. 

A question which was raised several 
times during the hearings concerned 
the Administrative Procedure Act and 
why it appeared ineffective in dealing 
~ith the problem of separating func
tions of the NLRB. The following ad
dresses this issue. 

(Mr. Gerald D. Rellly, Attorney at Law 
Washington, D.C., Senator Robert A. Tart'. 

Presiding, "Hearings Before the Committee 
on Labor and Public Welfare" Part 4, Satur
day, March 8, 1947. 

Senator MORSE. You are dealing with a 
point that bothers me. I have long thought 
that we ought to do something about sepa
rating functions ln administrative tribu
nals. You propose to put the prosecuting 
functions and investigative functions of the 
National Labor Relations Board ln the De
partment of Justice. The thing that dis
turbs me ls that the a.dmlnlstratlve pro
cedure we adopted last year ln the Seventy
ninth Congress, after years of study, has 
been generally accepted by the legal pro
fession of the country as a very good one. 
If we make an exception in the case of the 
National Labor Relations Board, then, we 
would be putting ourselves in the position 
of trying to avoid doing that in all other 
administrative functions. would you do it 
with the Interstate Commerce Commission? 

Mr. REILLY. The Administrative Procedure 
Act had little or no effect upon the procedure 
of the National Labor Relations Board. 

There ls a very interesting article by a 
member of the legal staff of the Board on the 
revised regulations under the Administrative 
Procedure Act in the American Bar Journal. 

The chief impact of the Administrative 
Procedure Act was on agencies which have 
what ls called rule-making power as distin
guished from fact-finding power. The agen
cies which had power to hold hearing and 
make findings subject to judicial review were 
not very much affected. The Federal Trade 
Commission ls kind of between the two. That 
agency does not have what ls ordinarlly 
called legislative power, but it has broad 
power to define an unfair trade practice in 
its complaints. 

The National Labor Relations Board has 
a volume of cases running in the neighbor
hood of 10,000 a year. The Board members 
almost never pass upon a complaint before it 
ls issued. That power is almost completely 
delegated to the staff. So, the Board, for 
practical purposes, does not perform any 
function itself except the judicial one. 
Nevertheless, it has the responsiblllty of the 
field staff, since it has the power of appoint
ment over them. Congress holds the Board 
responsible for anything that happens in 
the field. A large part of the time of the 
members is spent in investigating charges 
about the field staff which have been brought 
to the Board's attention. But the more im
portant kind of field supervision, which ls 
the passing upon the complaints, ls almost 
never done. There is not time for it. 

Senator MoRsE. I was working on a pro
posal-I have not given it up yet-for setting 
up an administrative director within the 
Board's organization to handle so-called ad
ministrative and prosecution problems. Ap
parently, under the Administrative Proce
dures Act, the National Labor Relations Board 
was ln about the best position of all thE' ad
ministrative tribunals as far as compliance 
ls concerned. Few changes ln the rules were 
really necessary to comply with the very type 
of procedure that the Seventy-ninth Congress 
thought we ought to adopt in these tribunals 
which, as I say, various bar committees 
worked on for years, and laid down as a 
model act. That has kind of shaken me a 
bit in my previously held view as to the de
slrabllity of setting up an administrative 
director. 

I think in a speech you commented to the 
effect that after all, the procedure of the Na
tional Labor Relations Board was almost a 
model of virtue in this respect of separating 
these functions in its own organization. 

Mr. REILLY. You are probably referring to 
a paper I read about 2 weeks ago at the Ad
ministrative Procedure Institute at New 
York University. In that paper I also pointed 
out, because of the explosive character of 
labor relations and the suspicion on the part 

of most litigants that there ls collaboration 
between the prosecuting staff and the Board, 
that it would be much more desirable in the 
case of the Board if the functions were 
separated. 

Mr. President, I understand we will 
probably adjourn in a few moments. I 
ask unanimous consent that I might be 
allowed to continue with this speech on 
another day without it counting as a 
second speech. 

The PRESIDING OFFICER. Is there 
objection? If not, it is so ordered. 

Mr. WILLIAMS. Mr. President, I 
would like to retu.rn to the nomination 
and address some points to the nomi
nation and ask unanimous consent that 
this not be considered an extra or a 
second speech. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WILLIAMS. Mr. President, it has 
always been my view that the opposition 
to this nomination was based upan very 
insubstantial grounds. Some observers 
have expressed the view that there must 
be some reason other than the merits of 
this nomination itself to explain the 
vehemance of this opposition. 

One suggestion I have heard is that 
the oppasition is based in part upon the 
desire of employer groups to obtain the 
appointment of one of several alterna
tives to Mr. Lubbers. 

This might be true, but it certainly 
strikes me as inplausible in light of the 
names I have heard suggested. Two of 
the names I have heard are lawyers who 
actively represent labor unions in or
ganizing drives. The fact that business 
interests would off er to suppart labor 
union lawyers for the position of General 
counsel seems to me to destroy two of 
the arguments that are being used to 
oppose this nomination. 

In the first place, it is totally incredible 
to suggest that appaintment of a career 
civil servant would give the impression 
of partiality or lack of independence. 
while at the same time maintaining that 
appointment of a dedicated labor union 
laWYer would not create any such im
pression. 

I fail to see how any reasonable man
agement representative could have more 
skepticism about the impartiality of a 
career civil servant than about the im
partiality of a labor union lawyer. 

It may well be true that the labor 
lawyers whose. names have been men
tioned, as well as Mr. Lubbers, would 
honor their oaths of office and serve with 
impartiality and with proper regard for 
public policy, but management repre
sentatives can hardly maintain on the 
one hand that they are deeply concerned 
about the "appearance" that might be 
causd by the appointment of a career 
civil servant, while maintaining, on the 
other hand, that they would not have a 
similar concern about the "appearance" 
that would be caused by the appointment 
of a career labor union lawYer. 

Employer support for these labor union 
lawyers also rebuts the position that this 
nomination is being opposed in part on 
the grounds of lack of administrative ex
perience. 

Mr. Lubber's career has given him a 
thorough familiarity with the function
ing of the Labor Board. 
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This has included service for a year as 
the Board's Solicitor and for a year and 
one-half as the Board's executive secre
tary, both of which positions required 
that he oversee and coordinate the 
Board's activities, both internally, and 
as related to the General Counsel's omce. 
These activities make Mr. Lubbers ex
tremely well qualified in terms of admin
istrative experience for the position of 
General Counsel. 

On the other hand, service as a labor 
union general counsel or associate gen
eral counsel is in no way comparable to 
service as General Counsel of the Labor 
Board. If there is any way to oppose Mr. 
Lubbers on the ground that his adminis
trative experience, or lack thereof, and 
at the same time support a labor union 
general counsel using that criterion, it 
escapes me. 

I conclude from all this that the sug
gestion that management representatives 
would support a labor union lawyer as an 
alternative to Lubbers is mere rhetoric. 
In fact, we are faced here with an at
tempt to veto the President's choice of 
Mr. Lubbers to be General CoWlsel of 
the NLRB. 

Mr. President, earlier today I read from 
the RECORD the observations of the late 
George Meany, president of the AFL
CIO, when he opposed a man to be Chair
man of the National Labor Relations 
Board. 

He was very, very, very forthright with 
his opinion why this man should not be 
confirmed-his name was Edward Mil
ler-as a member of the Board, when he 
said that he is an employer's lawyer, and 
that for that reason he would recommend 
that we not confirm Mr. Miller for that 
position. 
· I mentioned that in our processes in 
the committee and on the floor, Mr. Mil
ler was examined for his competence and 
ability, his character and integrity, and 
even though he came from that back
ground the committee and the Senate 
confirmed Mr. Miller. 

It is very interesting to observe that 
there is a consistency in the positions 
taken by the AFL-CIO. They have never 
advanced anyone from their organization 
for any of these posts. Mr. Meany did not 
want someone with a background as an 
employer's lawyer to be on the Board, 
and Mr. Meany's organization has never 
advanced anybody who was a union law
yer for these positions. It is pas.sing 
strange to me that the business people 
have chosen to support, in letters, two 
union lawyers who have been very, very 
active in organizational drives. 

I ended up by saying it seemed to me 
it was rhetoric. The fact of the matter 
is it does not in any way bear upon the 
business before us-an analysis of Mr. 
William Lubbers and his ability to per
form the duties of General Counsel. His 
record of 27 years over there is all we 
need, in my judgment, to be confident 
that that very, very important post will 
be expertly filled by Mr. Lubbers as Gen
eral Counsel. 

I would like to close this part of my 
discussion by reading from our hearing 
record on this nomination and referring 
back again to ~ank McCulloch. who is 
a former Chairman of the National Labor 

Relations Board, when he said, on page 
121 of our hearings: 

I am aware of the opposition to Mr. Lub
bers' nomination. I am aware also of the al
legations advanced to support that opposi
tion. I think I can be most helpful to the 
committee if I direct myself specifically to 
those allegations. Essentially, they fall into 
two general categories: 

The first category is because Mr. Lubbers 
worked basically on the Board, on the judi
cial side, he lacks the exposure and the ex
perience necessary to fulfill the prosecutorial 
functions of a General Counsel. I believe such 
an allegation can be based only on a grcss 
misunderstanding of what a legal assist.ant 
or staff assistant to the Board really does in 
the area of unfair labor practices. 

The bulk of that work consists of reading 
and reviewing transcripts of hotly litigated, 
unfair labor practice cases and the resolu
tions of challenges raised by the respective 
parties not only to the merits of po3itions 
taken but to the procedure, the trial strategy 
and the trial tactics. Now, that is a front-row 
seat to watch legal experts at work and some
times lawyers who are not quite so expert. 

I know of no better way to learn the proce
dures or the techniques as well as the pitfalls 
of litigational strategy than the kind of work 
that Mr. Lubbers has done for years. Only 
the very oldest and most active practitioners 
in the labor field could have as much 
experience. 

That is another point that should be 
clear and clarified again, the background 
Mr. Lubbers would bring to this position. 

I would also like to include some mate
rial from the biography of Peter Nash 
who went into this position. He was So
licitor in the Department of Labor. His 
background was varied and not as spe
cialized as Mr. Lubbers' background. Yet 
he made it through this nomination pro
cedure we are now in with Lubbers. He 
went to this position and did it as the 
appointment of a Republican President 
confirmed by a Senate which was Demo
cratic in its majority. I point this out and 
will include it in the RECORD to show that 
this was no drawback even though the 
background of experience was not nearly 
as reliable as a means of making an early 
judgment about his knowledge, back
ground, and ability for this job. 

Mr. President, I ask unanimous con
sent that this excerpt from Mr. Nash's 
biography be prlnted in the RECORD. 

There being no objection, the material 
was ordered to be printed in the RECORD, 
as follows: 

BIOGRAPHY OF PETER G. NASH, SOLICITOR 
DESIGNATE, DEPARTMENT CP LABOR 

Peter G. Nash was nominated as Solicitor 
of Labor by President Nixon on June 24, 1970. 

At the time of his nomination, he had 
served as Associate Solicitor for Labor Rela
tions and Civil Rights, U.S. Department of 
Labor, since September 1969. 

Mr. Nash served as confidential assistant 
to the Appellate Division of the New York 
State Supreme Court in 1962 and 1963. He 
was admitted to practice before the Supreme 
Court of the United States in 1968. 

Mr. Nash for a time was an instructor in 
labor law at the Rochester (N.Y.) Institute 
of Technology. In 1963, he became associated 
with the Rochester firm of Wiser, Shaw, et al., 
as a. labor-management relations attorney 
and in 1967 became the firm's youngest part
ner. 

His labor law experience has included ac
tivity in the following areas: Collective bar
gaining, arbitration, Fair Labor Standards 
Act, equal employment opportunity (union 
organizing and recognition, National and 

New York State Labor Relations Boards (rep
resentation and unfair labor practice cases), 
injunction proceedings, public employment 
relations and representation matters involv
ing universities, colleges, hospitals and nurs
ing homes. 

Born on January 4, 1937, in Newark, New 
York, Mr. Nash is a 1959 Phi Beta Kappa 
graduate of Colgate University and a Root
Tllden Scholar and Order of the Coif gradu
ate of New York University Law bcbool. Class 
of 1962. He was fifth in his class at Colgate 
and sixth at NYU. He ls a member of the New 
York Bar Association, the American Bar As
s:>ciation and the Federal Bar Association. 

Mr. Nash is a former president of the Roch
ester Junior Chamber of Commerce, which 
is the second largest Jaycee local in the 
world. He also served as its legal counsel and 
executive vice president and on its board of 
directors. 

He has served in numerous public and pro
fessional capacities since completing school, 
including membership on the Labor Law 
committee of the New York State Bar Associ
ation, the Labor Law section of the American 
Bar Association, the Colgate Alumni Club of 
Rochester (Chairman, Student Selection 
committee; and Chairman, Alumni Fund 
Drive), National Colgate Alumni Council, Na
tional Colgate Alumni Corp. (Director); and 
National Panel of Arbitrators of the American 
Arbitration Association. 

He and his wife, the former Diane Engle
son of Williamson, N.Y., were married in 1961. 
They ha\'e two daughters, Kimberly, 5, and 
Tamara, 1, and live in Potomac, Maryland. 

Mr. WILLIAMS. Mr. President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER <Mr. 
STEWART) . The clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. DECONCINI. Mr. President, I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

HAPPY CENTENNIAL TO 
BENSON, ARIZ. 

Mr. DECONCINI. Mr. President, on 
Saturday, March 22, I had the privilege 
and pleasure of participating in the ~en
tennial celebration of the community of 
Benson, Ariz. Benson is nestled in the 
fertile valley of the San Pedro River in 
southeastern Arizona, and all my experi
ences with this community of about 4,200 
people have been distinctly enjoyable. 

Benson was settled and incorporated 
in 1880 at the rail junction on the 
Southern Pacific line to Tombstone, 
which was experiencing its famous silver 
boom. While the Clanton Gang, the Earp 
brothers, and Doc Holliday were filling 
the pages of history, Benson was becom
ing a rail hub rivaling its much older 
neighbor, Tucson. The Sonoran Rail
road, a major United States-Mexico 
route for years, ran from Guaymas, So
nora, and terminated in Benson. The old 
El Paso and Southwest Railroad's main 
line ran from Benson to Phoenix. Be
cause of the steep grades on either side 
of Benson, extra locomotives were stored 
in a roundhouse and used to help power 
exceptionally long trains up the valley's 
steep hills. 

By the early 1900's, much of the rail 
tra:ftlc had dwindled and Benson was 
finding a new identity as a farming and 
ranching community. Cattle ranches 
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:flourished, and easterners who settled in 
Cochise County soon recognized how 
productive the farmland in the San 
Pedro Valley could be. To this day, new
comers to the area. are amazed to see a 
functioning artesian well: driving a 4-
inch pipe into the ground, in what seems 
to be arid desert, produces a gushing 
:flow of clear, delicious water. 

Benson's primary industry again be
came mining-related in 1920 when 
Apache Co. was established. The Apache 
plant, located 8 miles south of town, 
is the Nation's largest single explo
sives manufacturing facility. It pro
duces the vast majority of the explosives 
needed·to mine Arizona's copper, a com
modity in which our State leads the Na
tion ~n production. 

Benson's proximity to the Army base 
of Fort Huachuca provides an economic 
boost, and the town today is anticipat
ing rapid growth because it is a mere 35 
miles fronJ. the new industrial develop
men~ taking place in southeast Tucson. 
The San Pedro Valley remains one of 
Arizona's most productive agricultural 
areas. 

Mr. President, Benson's centennial 
celebration last weekend was a particu
larly fulfilling experience for me. The 
townspeople of Benson were exuberant 
with a solidarity and pride that I believe 
exemplify the important contributions 
that ~.mall towns have made to Ameri
can culture. I hope my colleagues will 
join me in wishing Benson a next 100 
years as rich and profitable as its first. 

JACK J. SARVER 
Mr. DECONCINI. Mr. President, I take 

this opportunity to extend my condo
lences to Irene Sarver and her family on 
the death of her husband, Jack J. Sar
ver. Jack Sarver had many friends in 
the U.S. Senate and .was an extraordi
nary man, with an unbounded energy 
that he would use for people and causes 
in which he believed. 

Jack was very active in the areas of 
business, religion, and government. His 
involvement in these fields spanned both 
the local and national scene. 

He was a self-made man of humble 
origins. In Michigan, he turned his fam
ily business around and into a success
ful automotive supply and appliance 
business. He used this experience as a 
springboard into the hotel business that 
brought him to Tucson, Ariz. 

Jack was a very successful business
man and he helped improve Tucson. He 
built one of the city's first large motels 
on the interstate highway-the Howard 
Johnson Lodge and the· Plaza Interna
tional Hotel were owned by him. He also 
co-owned the Redondo Towers Apart
ment Complex in downtown Tucson. 
The successful business ventures ex
tended to the American Savings and 
Loan Association, of which he was presi
dent and chairman of the board. 

Where a normal man's activities would 
stop, Jack J. Sarver's began. He con
tributed his enormous talents to his 
Jewish faith. Jack headed drives for the 
Combined Jewish Appeal and ·was named 
Jewish Man of the Year in 1966. Jack, 
along with his beloved wife, Irene, 

founded the Gary J. Sarver Counseling 
Center, which is named after their late 
son, and was recently dedicated this 
February. 

Jack's ability extended still further 
into the area of government. His profes
sion led him to the position of heading 
the Development Authority of Tucson's 
Economy. Jack was involved in govern
ment politics for many years. This in
cluded fundraising, campaign manage
ment, and adviser to candidates for 
mayor and city council of Tucson, who, 
he felt, would help make Tucson a better 
place to live, as well as candidates for 
the Arizona legislature. His political work 
included his tireless efforts in my own 
campaign for the U.S. Senate, an effort 
for which I will always be indebted. 

Jack was also active on a national 
scene in Washington as part of Senator 
HENRY JACKSON'S 1976 Presidential cam
paign and he was recently named na
tional finance cochairman of Senator 
TED KENNEDY'S Presidential campaign. 

Arizona, Tucson and I will sorely miss 
this gentleman who worked so hard and 
so relentlessly to make our community 
such a fine place to live and work. 

It may be a long time before a man like 
Jack comes by our way again. 

THE PAGE SCHOOL BASKETBALL 
CHAMPIONS 

Mr. DECONCINI. Mr. President, there 
are champions in our midst. Let us rec
ognize the exploits of the U.S. Capitol 
Page School basketball team. 

The pages recently ended their 19 to 2 
season with a victory in the Jewish Day 
School invitational tournament. Their 
record is the best among Washington 
area independent schools. 

Kent Meeks Caldwell, whom I had the 
privilege of appcinting this session, was 
named most valuable player in the 
tournament. Palmer McLean and John 
Piland were also named to the all
tournament first team. 

Considering the schedule the pages op
erate under and the fact that funds for 
practice facilittes ran out in midsea~on, 
the success of this team is especially 
noteworthy. But when he was interview
ed by the Washington Star for a recent 
article on the team, Kent, who averaged 
23 points a game this season, explained 
that the pages "just try to fit basketball 
around our schedule." 

Surely the success of this team, only 
the second championship team the Page 
School has ever had, is actually explained 
by simple outstanding effort by all mem
bers of the team, which also included 
Ruben Thomas, Dave Butclu · '-e, John 
Harris, and Donna McNeilly, ""-'e only 
female player on a boys' varsity team in 
the Washington area. 

Mr. President, I congratulate the Page 
School team and their coach, Joe 
McGrath, on their extraordinary season. 

THE RESEARCH REVITALIZATION 
ACT OF 1980 

Mr. TSONGAS. Mr. President, on 
February 27 I introduced the Research 
Revitalization Act of 1980 cs. 2355), 
which would create a cost-effective mech-

anism to encourage research with prac
tical applications in business and indus
try. It provides a nonrefundable credit 
for 25 percent of the amount contributed 
in cash to a tax-exempt research reserve, 
which finances research and develop
ment on university campuses. 

Mr. President, I would like to make 
the terms of this proposed legislation 
available to my colleagues. I ask unani
mous consent that the text of the Re
search Revitalization Act of 1980 be 
printed in the RECORD. 

There being no objection, the text was 
ordered to be printed in the RECORD, as 
follows: 

S.2355 
Be it enacted by the Senate and House 

of Representatives of the Unite"d States of 
America in Congress assembled, That this 
Act my be cited as the "Research Revitaliza
tion Act of 1980". 
SEC. 2. TAX INCENTIVES FOR RESEARCH. 

(a) IN GENERAL.-Subpart A of part IV of 
subchapter A of chapter 1 ot the Internal 
Revenue Code of 1954 (relat lng to credits 
allowable) ls amended by 1 nsertlng after 
section 44C the following new section: 
SEC. 440. CONTRIBUTIONS TO REsERVE roa 

RESEARCH BY INSl'ITUTIONS OF 
HIGHER EDUCATION. 

"(a) ALLOWANCE OF CREDIT.-In the case 
of a taxpayer engaged in a trade or business, 
there shall be allowed as a credit against the 
tax Imposed by this chapter for the taxable 
year an amount equal to 25 percent of the 
amount contributed in cash during the taxa
ble year by the taxpayer to the research re
serve of the taxpayer. 

"(b) MAXIMUM CREDIT.-'.I'he credit al
lowed by subsection (a) to the taxpayer for 
the taxable year shall not exceed an amount 
equal to 5 percent of the taxable income of 
the taxpayer for such year which ls properly 
allocable to the taxpayer's trade or business. 
For purposes of the preceding senteru:e, tax
able income shall be computed without re
gard to the deduction under subsection 
(c) (2). 

" ( C) RESEARCH RESERVE.-
" ( 1) EXEMPTION FROM TAX.-Any research 

reserve shall be exempt from taxation under 
this title except that such reserve shall be 
subject to the taxes imposed by section 
511 (relating to imposition of tax on un
related business income of charitable, etc., 
ol'ganlzatlon). 

"(2) DEDUCl'ION FOR PAYMENTS FROM BE
SERVE.-There shall be allowed as a deduc
tion from the taxable year an amount equal 
to the aggregate qualified research expenses 
paid out of the research reserve of the tax
payer during the taxable year. 

"(3) QUALIFIED RESEARCH EXPENSES.-For 
purposes of this section, the term 'qualified 
research expenses' means expenses for or ex
perimentation within the meaning of sec
tion 174 to be performed by any Institution 
of higher education. 

"(4) INSTITUTION OF HIGHER EDUCATION.
The term 'institution of higher education' 
means an institution described in section 
120l(a) or 49l(b) of the Higher Education 
Act of 1965 (as in effect on January 1, 1978). 

.. ( 5) DENIAL . OF DOUBLE BENEFIT .-Any 
amount allowable as a deduction under this 
subsection shall not be allowed as a deduc
tion under any other provision of this chap
ter. 

"(d) SPECIAL RULES.-For purposes of this 
.section.-

" ( 1) USE OF RESERVE AMOUNTS FOR OTHER 
THAN PAYMENT OF QUALIFIED RESEARCH EX
PENSES.-

"(A) IN GENERAL.-1! any amount in a re
search reserve ls, during a taxable year, used 
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for any purpose other than the payment of 
qualified research expenses--

"(i) an amount equal to the amount so 
used shall be included as taxable income 
(without regard to other income or deduc
tions) to the taxpayer for the taxable year in 
which such use commences, and 

"(11) the liab111ty of the taxpayer for the 
tax imposed by this chapter for such tax
able year shall be increased by an amount 
equal to 300 percent of the amount so used. 

"(B) EXCEPTION.-Subparagraph (A) shall 
not apply to any payment from any research 
reserve within 90 days after the last day 
prescribed by law (including extensions 
thereof) for filing the return of the tax im
posed by this chapter for the taxable year 
if the amount of such payment is not more 
than the excess of-

"(i) the aggregate amount of contributions 
by the taxpayer to such reserve during the 
taxable year, over 

"(11) the maximum amount of contribu
&ions necessary to allow the taxpayer the 
maximum amount of credit allowable under 
subsection (a) . 

"(C) EXCESS CONTRIBUTIONS DUE TO RECOM
PUTATIONS.-If, after the close of the 90th 
day under subparagraph (B) , there is a re
computation of the maximum credit ·allow
able to the taxpayer under.subsection (b) (1) 
for a taxable year, subparagraph (A) shall 
not apply to any payment from any research 
reserve of the taxpayer if-

" (i) the amount of such payment does not 
exceed the sum of the excess described in 
subparagraph (B) with respect to such tax
able year, plus the income on such excess, 

"(11) such recomputatlon was due to rea
sonable cause and: not to willful neglect on 
the part of the taxpayer, a.nd. 

·" (111) such payment ls mad& at the time' 
prescribed by regulations by the Secretary. 

"(2) CONTRmUTIONS MUST BE SPENT WITHIN 
4 YEARS.-

"(A) IN GENERAL.-If any amount remains 
in a research reserve for more than 4 years 
after the date such amount was contributed 
to the reserve (or, in the case of income of 
the reserve, the date such income was re
ceived by the reserve)-

"(i) all; amount equal to such amount shall 
be included as taxable income (without re
gard to other income or deductions) to the 
taxpayer for the taxable year in which the 
la.st day of the 4th year occurs, and: 

"(11) the llab111ty of the taxpayer for the 
tax imposed. by this chapter shall be in
creased by an amount equal to 300 percent of 
the amount included in income under clause 
(i). ' 

"(B) CERTAIN AMOUNTS TREATED AS PAm.
For purposes of subparagraph (A), a.n a.mount 
shall not be treated as remaining in a re
search reserve on any day if there is a bind
ing commitment on such day to pay such 
amount from such reserve not later than 1 
year aiter such day. The preceding sentence 
shall not apply to any amount which is not 
paid from such reserve during such 1 year. 

"(C) FIFO ACCOUNTING REQUIRED FOR CER
TAIN PURPOSES.-For purposes of determining 
whether an account has been held in the 
research reserve for more than 4 years, under 
regulations prescribed. by the Secretary, the 
taxpayer sha.11 allocate payments to contri
butions on a first-in first-out basis. 

" ( 3) UNUSED RESEARCH FUNDS MAY BE RE
D~SITED IN RESERVE.-

" (A) IN GENERAL.-Nothing in this section 
shall be construed to prevent amounts which 
have been paid from a research reserve and 
which have npt been spent by the recipient 
from being returned to such reserve. 

"(B) RE'l'uRNED AMOUNTS INCLUDED IN IN

COME.-Any such amount returned. to the 
research reserve of the taxpayer during the 
taxable year shall be included in the income 
of the taxpayer for such year. 

" ( 4) APPLICATION WITH OTHER CREDITS.
" (A) IN GENERAL.-The credit allowed by 

subsection (a) shall not exceed the tax im
posed by this chapter for the taxable year, 
reduced by the sum of the credits allow
able under a section of this subpart hav
ing a lower number or letter designation 
than this section, other than credits allow
able by sections 31, 39, and 43. 

"(B) TAX IMPOSED BY CHAPTER.-Any tax 
which is not treated under section 46(a) (4) 
as imposed by this chapter shall not be 
treated as imposed by this chapter for pur
poses of subparagraph (A). 

.. ( e) RESEARCH RESERVE DEFINED.-For 
purposes of this section, the term 'research 
reserve' means any trust-

.. ( 1) which ls created or organized under 
the laws of the United States or of any 
State (including the District of Columbia.) 
for the taxpayer, 

"(2) the exclusive purpose of which is the 
payment of qualified research expenses of 
the taxpayer, 

"(3) contributions to which may be made 
only in ca.sh, 

"(4) no amount may be contributed to j;he 
trust in excess of the amount necessary to 
allow the taxpayer the maximum amount 
of credit allowable to the taxpayer under 
subsection (a), 

" ( 5) the trustee of which is a bank (as 
defined in section 401 (d) (1)), or any person 
who demonstrates to the satisfaction of the 
Secretary that the manner in which such 
person wlll administer the trust wlll be 
consistent with such purpose, and 

"(6) the assets of which wlll not be com
mingled with any other property other than 
in a common trust fund. 

"(f) REGULATIONs.-The Secretary shall 
prescribe such regulations as may be neces
sary to carry out the purposes of this (Sec
tion.". 

( b) TECHNICAL AMENDMENT .--Subsection 
(b) of section 6096 of such Code (relating 
to designation of income tax payments to 
Presidential Election Campaign Fund) is 
amended by striking out "and 44C" and in
serting in lieu thereof "44C, and 44D". 

(c) CLERICAL AMENDMENT.-The table of 
sections for subpart A of part IV of sub
chapter A of chapter 1 of such Code is 
amended by inserting after the item relat
ing to section 44C the following new item: 
"Sec. 44D. Contributions to reserve for re

search by institutions of higher 
education.". · 

(d) EFFECTIVE DATE.-The amendments 
made by this section shall apply to con
tributions made after December 31, 1980. 

SENATOR KENNEDY ON MOFFITr
LETELIER 

Mr. TSONGAS. Mr. President, Sena
tor KENNEDY asked me to submit for the 
RECORD his statement on the assassina
tion of Orlando Leteller and Ronni Mof
fitt. I ask unanimous consent that the 
statement entitled, "Justice Foiled in 
Chile," be printed in the RECORD. 

STATEMENT OF SENATOR KENNEDY 
JUSTICE FOILED IN CHILE 

In September 1976 Orlando Leteller and 
Ronni Moffitt were assassinated in the heart 
of the nation's capital by agents of the 
Chilean police. This was no less than an act 
of political murder and international 
terrorism. 

Since that tragic day, I !Pressed the Ad
ministration to ensure that all those re
sponsible for this terrible assassination 
were brought to justice. Micha.el Moffitt, 
the widower of Ronni Moffitt, has written a. 
moving and disturbing account of the 

events that followed. Mr. Moffitt's article, 
published in the February 3 St. Louis Post
Dispa tch, details the repeated failures of 
the Carter Administration to obtain the co
operation of the Chilean government in 
punishing its secret police. 

In May and October of last year I called 
on the Administration to take firm and 
vigorous action so that all would know this 
country would not condone international 
terrorism anywhere in the world-lea.st of 
all on American soil. 

The Administration failed to take such 
action. It undermined this nation's com
mitment to justice and against terrorism by 
invoking mild and ineffectual versions of 
some of the measures I called for. As Mr . 
Moffitt writes: 

"Even as the case was pending before the 
Chilean supreme court, [U.S.] Ambassador 
Landau was giving public speeches dis
counting the possibillty of a new deteriora
tion in U.S.-Chile relations. 

"The signal this sent to the Chileans was 
obvious: The Administration would con
tinue to talk tough a.bout the Letelier-Mof
fitt case, but any drastic sanctions had 
already been ruled out." 

Mr. Moffitt continues: 
. "Carter's decision on sanctions against 

Chile, which the State Department called •a 
strong reaffirmation of our determination to 
resist international terrorism,' consisted of 
removing eight persons out of 80 from the 
U.S. mission in Chile, a token aid cut in $6 
mlllion, a review of the status of the U.S. 
milltary advisory group in Chile and pro
hibiting new aid to Chile through two pro
grams-neither of which have operated in 
Chile for years. . . . 

"By any measure, the Carter Administra
tion's response to this terrorist a.ct-which 
was not committed in a distant capital but 
in Washington-was open to challenge as 
being weak. The actions let the Pinochet 
government off the hook and ensured that 
Contreras and the others would never stand 
trial eithE!r in the United States or in Chile. 

"As one U.S. embassy official in Chile 
later admitted to the Washington Post: 'All 
right, we bluffed. They called our bluff and 
we lost.'" · 

This cavalier attitude toward international 
terrorism ls another sorry example of the 
steady erosion of our foreign pollcy and our 
national credtb1Uty. We cannot continue to 
base our relations with other countries on 
admitted "bluffs" and empty threats. We 
must regain the confidence of our allles and 
the respect of our adversaries. We sacrifice 
both at our own risk. 

I ask that Michael Moffitt's article, "Wash
ington Bomb Plot: Justice Foiled,'' be printed 
in the Record. 

The article follows: 
(From the St. Louts Post-Dispatch, Feb. 3, 

1980] 
WASHINGTON BOMB PLOT: JUSTICE FOILED 

(By Michael Moffitt) 
In the dingy basement beneath the U.S. 

District Courthouse in Washington, I fol
lowed Assistant U.S. Attorney E. Lawrence 
Barcena ·through several bolted doors. A 
uniformed bodyguard watched closely as 
Barcena flipped the combination lock on the 
last door. 

Reaching inside an evidence drawer, he 
retrieved a ragged piece of metal smaller than 
a dime sealed in a plastic envelope. He said, 
looking almost embarrassed, "This is what 
k1lled your wife. I'll show you the pictures 
if you insist, but I have to warn you. They 
are absolutely ghastly.'' 

I looked at them anyway. They were as 
devastati:qg as the scene on Sept. 21, 1976 in 
the heart of Washington's Embassy Row 
when a. bomb attached to Orlando Letelier's 
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Chevelle erupted through the floorboards 
killing him and my wife, Ronni. Orlando 
Letelier, 45, a former ambassador of the Al
lende government of Chile to the United 
States, died instantly, cut in half by the 
force of the bomb. 

Seated in the back seat, I escaped the full 
impact of the explosion, but Ronni did not. 
The last time I saw her alive, she was lying 
on her back, her face blackened by the ex
plosion. The carotid artery in her neck had 
been pierced by a small piece of metal from 
the body of the car. She choked from bleed
ing. She wa.s 25. 

Two yea.rs later, a. Washington grand jury 
indicted the head of DINA, the secret po
lice of the military dictatorship of Chile a.nd 
seven other men for murdering Orlando Le
telier and Ronni Moffitt. In February 1979, 
two CubJ.n exiles working for DINA received 
light sentences for their role in the murders, 
a third was convicted of perjury and two 
others are still fugitives from the FBI. 

For describing the anatomy of the crime, 
an American bomb specie.list working for 
DINA plea bargained for a. sentence of less 
than 10 years. Despite this, the case of the 
Letelier-Moffitt murders has not been re
solved to the satisfaction of federal investi
gators, leading members of Congress, or the 
families of the victims. 

The men who instigated the plot to mur
der Orlando Letelier and Ronni Moffitt, in
cluding a former close confidant of Chilean 
dictator Augusto Pinochet, a.re free in Chile. 

Orlando Letelier ha.d been in the news a lot 
in 1976. As one of the leading exiled Chilean 
politicians, he was fighting to restore democ
racy to his country. Letelier had served as 
ambassador to the United States, foreign 
minister and defense minister in the elected 
left-wing government of President Salvador 
Allende. 

On Sept. 11, 1973, the Allende government 
was overthrown in a mllitary coup in which 
30,000 were ktlled and thousands more im
prisoned, tortured and exiled. The coup was 
the culmination of a three-year campaign, 
financed in part by the Central Intelligence 
Agency, to get rid of Allende's government. 

Allende was murdered in the presidential 
palace on the morning of the coup. The ma.n 
who seized power that day, Army Gen. Augus
to Pinochet, had served under Letelier in the 
Defense Ministry. Letelier was imprisoned for 
a year until he was released at the behest of 
the government of Venezuela. A senior officer 
at the mllltary detention center told Letel
ier: "We a.re setting you free, but let me re
mind you that Genera.I Pinochet will not 
tolerate actions against his government." 

Letelier's stubborn unwillingness to be in
timidated eventually cost him his life. After 
his release from prison, Leteller became di
rector of international studies at the Insti
tute for Policy Studies, where my wife and 
I were employed. Letelier, the acknowledged 
leader of Chilean exiles in North America, 
was working to cut off the support that Pres
ident Gerald R. Ford and Secretary of State 
Henry Kic:singer were giving the Chilean 
dictatorship. 

In February 1976, Leteller had lobbied suc
cessfully a.gs.inst a $60 billion Dutch invest
ment in Chile a.nd persuaded Dutch trade 
unions to boycott Chilean products. In 
March he encouraged three U.S. representa
tives, Tom Harkin (D-Iowa), Toby Moffett 
(D-Conn.) and Rep. George Miller (D-Calif.), 
to visit Chile. 

All were deeply impre$ed by the trip and 
in June, Rep. Harkin and Sen. Edward Ken
nedy (D-Mass.) led the fight in Congress to 
eliminate most economic and mtllta.ry assist
ance to Chile. His credibllity enhanced, Le
telier began discussions with the Chllean 
Christian Democratic Party about realistic 
alternatives for post-Pinochet Chile. 

Pinochet, his intelligence operatives scat
tered over at least three continents saw Le
telier's name crop up with incre~ing fre-

quency. Letelier's role in blocking the Dutch 
investment, his contacts with lea.ding liberal 
members of the U.S. Congress and reports 
that he was confiding with the Christian 
Democrats-Chile's lea.ding moderate pa.rty
a.pparently confirmed Pinochet's fee.rs that 
Letelier was the focal point of an interna
tional movement to destroy his regime. 

Immediately after the coup, Pinochet or
ganized DINA to crush dissent at home and 
a.broad. So in late June 1976, Micha.el Vernon 
Townley, an American expatriate working for 
DINA, was ordered to meet Col. Pedro Espi
noza, DINA's director of operations, regard
ing a. mission outside Chlle. 

Espinoza. told Townley to travel to Wash
ington to murder Orlando Leteller. If he ac
cepted the mission, Townley was told, he 
would work with Ca.pt. Armando Fernandez, 
a. young army officer working for D'LNA. Espi
noza. said he preferred that the operation 
look like an accident and that Townley be 
back in Chile when Letelia.r died. But the 
"bottom line was eliminate Letelier." 

In July, Juan Manuel Contreras, Pino
chet's })and-picked head of DINA, told Fer
nandez a.nd Townley to travel to Paraguay to 
obtain false Paraguayan passports and U.S. 
visa.a. The chief Pa.ra.guaya.n intelligence offi
cer, Benito Guanes, ha.d agreed to provide 
the passports a.nd visas as part of operation 
CONDOR. 

CONDOR wa.s a formal working arrange
ment among several Latin American dic
tatorships-including Chlle, Argentina. and 
Paraguay-to identify, spy on and eliminate 
opponents of the continent's mllitary re
gimes. Contreras instigated the formation of 
CONDOR, and the government of Paraguay 
participated in its early stages. 

Townley and Fernandez, using the names 
Juan Wllliams Rose and Alejandro Romera.I 
Jara., obtained the passports and visas and 
returned to Chlle. But when the U.S. 
ambassador to Paraguay, George Landau, be
came suspicious a.bout the request, he de
manded that Guanes return the visas. Con
treras returned the passports to Gua.nes with 
the pictures missing. But Landau had al
ready duplicated the originals and sent 
copies to Washington. 

The Paraguayan maneuver was a. major 
blunder, but Contreras told Townley and 
Fernandez to go ahead anyway with the 
assassination plot. For cover, he sent two 
DINA agents to Washington simultaneously 
using the names Juan Williams Rose and 
Alejandro Romera! .;Jara. 

On Se!)t. 9, 1976, Micha.el Townley, now 
alias Andres Wilson, landed at Kennedy In
ternational Airport in New York. Waiting 
for him wa.s his usual contact, Fernando 
Cruchaga., an employee at Lan-Chlle, the 
Chllea.n government airline. 

"Andres Wilson" was a well-known figure 
at Lan-Chile. According to Cruchaga, Town
ley knew many Lan-Chile pilots and regu
larly sent "electronic equipment" and other 
paraphernalia between Santiago and Cuban 
exile groups in Mia.ml a.nd New Jersey via 
Lan-Chile pilots. 

A cou~le also awaited Townley's arrival in 
the Lan-Chile terminal. Fernandez and a fe
male DINA agent named Lilana. Walker Mar
tinez, who had been in the U.S. since Aug. 
26, came to the airport to brief Townley on 
their surveillance of Orlando Letellar. 

Townley rented a. car at the airport and 
drove to northern New Jersey, where he vis
ited lea.ding members of the Cuban Nation
alist Movement (CNM), a cell of Cuban ex
iles who had served as hired killers for DINA 
in exchange for Pinochet's support of their 
opposition to Fidel Castro. 

(In 1975, CNM member Virgilio Pa.z went 
to Mexico with Townley in a.n aborted assas
sination attem!Jt against two Chileans, and 
Paz lived in Townley's home in 1976 whlle 
receiving formal DINA training.) 

When Townley SOl•ght the CNM's assist
ance in murd~ring Leteller, CNM leader Guil
lermo Noco complained about DINA's fading 

support of CNM activities. However, the Cu
bans were desperate for DINA support and 
Novo agreed to let Paz and a. reputed ex
perienced killer named Jose Dionisio Suarez 
assist Townley. Little did Novo suspect a.t 
the time that Townley's testimony about 
that meeting would eventually put him in 
jail for life. 

On Sept. 10, Letelier received news that 
Pinochet had signed a decree ta.king away 
his Chilean citizenship. He wa.s incensed a.t 
Pinochet's actions, but he also derived some 
satisfaction from the fa.ct that he was getting 
under Pinochet's skin. 

In another sense, he was also relieved. 
Letelier was told by a.n informant in Chlle 
thn.t a. debate ha.d gone on within the inner 
circles of the Pinochet regime. There were 
two distinct views on what to do about the 
"problem of Letelier." The "softliners," ac
cording to this source said Letelier was a. 
nuisance and that the government should 
take a.way his citizenship and spread lies 
and rumors to discredit him. The "hardlin
ers'' wanted tougher action. Letelier inter
preted the decree to mean that the mod
erates ha.d prevailed. 

What the softliners didn't know was that 
the hardliners already had approval for an 
assassination plan. Jn fact, when the decree 
was issued, Micha.el Townley was already in 
the United States preparing-to assassinate 
Letelier. 

Around midnight Saturday, Sept. 18, Town
ley, Pat and Suarez pulled into the quiet 
cul-de-sac in suburban Bethesda. where the 
Letelier fa.mlly lived, and Townley put the 
explosive in place. Townley left Washing
ton early the next morning, leaving Pa.z 
and Suarez to detonate the remote control 
explosive at the earliest opportunity. 

On Tuesday, Sept. 21, as Leteller, Ronnr 
and t drove to work at the Institute for Pol
icy Studies, Suarez followed closely in an 
automobile. As we passed the official resi
dence of the Chilean ambassador, where the 
Letelier famlly had once lived, Letelier•s· ca.r 
erupted in a. deafening explosion. 

I climbed out the smoking wreckage and 
tried unsuccessfully to free Letelier while 
a young female intern worked frantically to 
save Ronnie's life. Shortly after both of them 
died, Michael Townley telephoned his Chilean 
wife from Miami a.nd told her to notify his 
DINA superiors that the mission to murder 
Orlando Letelier had been successfully 
completed. 

As Eugene Propper, the 31-yea.r-old assist
ant U.S. attorney a.ssimed to the case began 
his investigation, he entered a. world he knew 
little about. 

The FB1 quickly discovered the Cuban par
ticipation. Throughout the spring of 1977, 
known Cuban terrorists were brouD'ht before 
the grand 1ury in connection with- the mur
de!"s. Suarez sa.t in jail for 11 months for 
refusing to testify. 

When t.he Cuban suspects refused to talk, 
investigators hit a roa.dbloc'k:. The Chilean 
government ref11sed to cooperate at all. The 
Carter adminlstra.tion. government officials 
concede. was a.ware of oneration CONDOR 
a.nd yet seemed to be going out of its way 
to avoid blaming DtNA. 

The reason is that the State Department's 
Bureau of Inter-American Affairs was 
worl~ing overtime to separate the Letelter
Moffitt case from overall U.S. relations wtth 
Chile. Executions and torture were declining, 
the bureau argued, and because U.S. banks 
a.nd corporations were investing heavily in 
Chile, the U.S. Government should patch up 
relations with Pinochet. rn Sentember 1977, 
President Jimmy Carter welcomed Pinochet 
to Washington to witness the signing of the 
Pana.ma. Canal Treaty. 

Despite what seemed to be ofllcia.1 indif
ference tow9.rd the case, Propper, Ba.rcella and 
FBI agents Carter Cornick and Robert 
Scherrer did not become discouraged. 

Rolando Otero, a Cuban exile who was ex-
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pelled. from Chile after turning down a DINA 
contract to kill Salvador Allende's nephew, 
Andres, gave the FBI information about a 
blond DINA agent with whom he had dealt. 
The description matched the picture that 
Townley had used in Paraguay. But neither 
the State Department nor the CIA helped 
Propper or the FBI identify either of the two 
men. The omcial reason was that the CIA 
had no informants in DINA who might help 
iden tlfy them. 

Had it not been for Propper's and Cornick's 
persistence, plus a good deal of badgering by 
Rep. Harkin and Sen. Kennedy, the case 
might have been shelved. In February 1978, 
however, Deputy Secretary of State Warren 
Christopher, himself a la\Yj'er, granted Prop
per's request to file a formal legal petition 
with the Chilean government to produce the 
two men in the passport photos for question
ing. 

First, the Chilean government denied that 
the two men existed, then produced. two im
postors. Propper, who had gone to Chile spe
cifically to question the two men, was out
raged at the Chileans' lack of cooperation. 

George Landau, now a.mbassador to Chile, 
knew the Chileans were stonewalling. But 
Landau could only carry out policy, and the 
State Department did nothing to make the 
Chileans cooperate. Because Propper had no 
evidence to hold him, Suarez went free. The 
case was at an impasse. 

Then in March, frustrated government otn
cials leaked the photos to the Washington 
Star. Immediately, publication of the photos 
led to the positive identification of Townley 
and Fernandez. 

Townley, an anti-Allende activist who fre
quented U.S. embassy parties and had sought 
recruitment by the CIA, was expelled because 
he was an American and the Chileans could 
find no legal pretext to hold him. Townley 
immediately struck a deal with the Justice 
Department and, as his part of a generous 
plea-bargain, described DINA's role in the 
plot to murder Letelier. His testimony led. to 
an indictment of Contreras, Fernandez, Es
pinoza and five Cubans. 

Propper needed Townley's testimony to ob
tain the indictment. But instead of demand
ing Townley's unconditional release under 
the threat of diplomatic sanctions, the State 
Department initiated a legalistic "bargain
ing" process with the Pinochet government. 

The president ignored pleas from lea.ding 
Democrats in Congress to get tough with 
Pinochet. Most foreign aid to Chile had 
stopped before Carter took otnce, and by 1978 
private U.S. banks were providing most or 
Pinochet's support. 

Kennedy, Harkin and Henry Reuss, chair
man of the House Banking Committee, ar
gued. that if the administration pressured 
American business not to invest in Chile, 
Pinochet might be forced to turn over the 
three Chilean omcers for trial. 

The Administration rejected. this course, 
and the Chileans responded by immersing 
the case in a maze of legal te!chnicalities. 

The day after the indictments, Reps. Har
kin, Moffett and Miller attached a rider to a 
House foreign assistance blll demanding that 
the three Chileans be extradited.. for trial in 
the United States. The bill passed. in the 
morning on a voice vote, but the administra
tion pressed the House leadership to recon
sider it. Harkin's rider was defeated. that 
afternoon; he learned. of the second vote after 
it was over. 

The administration's kid-glove treatment 
of the Chilean government became even more 
apparent as Propper sought the extradition 
of Contreras . and the others. The Chilean 
government received. the U.S. extradition re
quest in September 1978 and, after a consid
erable delay, the chief justice of the Chtlean 
Supereme Court began to consider the 
evidence. 

In February 1979, a Washington jury con
victed two of the Cubans for their role in 
the murders, and in effect, accepted the U.S. 
government's version of the murders. The 
case against Contreras and the DINA was 
stronger than ever. 

Pinochet had already fired Contreras, but 
the case nonetheless exploded into a major 
political crisis th81t shook the Ohilean dicta
torship. Pinochet knew Propper wanted Con
treras, so he decided to send Frederic Wil
loughby, the junta's former press secretary, to 
Washington to offer Pro;>per a deal. 

In a series of top secret meetings with U.S. 
otncials, Willoughby said he could affect the 
outcome of the extradition proceedings, and 
offered to hand over Contreras and Espinoza, 
if the U.S. would forget about ~rnandez. 
Pinochet apparently felt no need to protect 
Contreras any longer, but he was under pres
sure from senior military people not to betray 
Fernandez, a junior otncer, for doing what 
Espinoza and Contreras ordered him to do. 

The U.S. rejected the offer, but clearly in
terpreted the overture as a sign of weakness 
and confusion on Pinochet's part. American 
otncials felt if the U.S. maintained pressure 
on . Pinochet, Willoughby would come back 
with another offer. 

The State Department laid out lts policy 
options in the event that the Chilean court 
refused. the extraditions, the Human Rights 
Bureau called for a tough approach. But 
Viron Vaky, assistant secretary for inter
American relations, and his deputy, John 
Bushnell, prevailed on Secretary of State 
Cyrus Vance to drop the toughest options
a breach in diplomatic relations or pressure 
on U.S. firms to suspend new investments in 
Chile. 

Even as the case was pending before the 
Chilean supreme court, Ambassador Land,au 
was giving public speeches discounting the 
possib111ty of a new deterioration in U.S.-

. Chile relations. 
The signal this sent to the Chileans was 

obvious: The administration would continue 
to talk tough about the Letelier-Moffi.tt case, 
but any drastic sanctions had already been 
ruled. out. Thus, on May 14, Israel Borquez, 
the chief justice appointed. by Plnoohet, ruled 
to reject the U.S. evidence and refUSed to 
order either extradition or a trial of Con
treras and the others in Chile. 

The Chtlean g-overnment, applauding the 
decision, defiantly re1ected U.S. "interfer
ence" in Chile's internal affairs. Pinochet 
was off the hook. 

The State Department expressed disap
pointment at the decision but took no ac
tion. Ambassador Landau, who was recalled 
for consultation, appealed to Congress not 
to consider any sanctions against Chile until 
legal channels were exhausted. Landau as
sured Harkin and Kennedy that the appeal 
of the Borquez ruling would be heard in 
June before a favorable panel of judges and 
that the decision would come no later than 
July. If Chile rejected the appeal. Landau 
said, the State Department would begin re
prisals against Chile. 

Once again, the Chileans stalled. The ap
peal was not heard until July and the ruling 
came three months later. By then, the U.S. 
had all but dropped the demand for ex
tradition -and was pressuring Pinochet to 
order- a mllitary trial. Pinochet rejected this 
out of hand. 

Anti-Pinochet otnclals at the State and 
Justice Departments fought for another hear
ing. Congre8sional calls flooded the State 
Department and the White House in an at
tempt to turn the decision around. 

When the matter finally went to the White 
House for clearance, the decision was taken 
to talk tough but avoid doing anything 
drastic. In the last week of November, the 
White House learned that the New York 

Times had the story, so the administration 
released the decision the next day. 

Fortunately for Jimmy Carter, Washing
ton was preoccupied with the Iranian crisis 
and most people had forgotten that two full 
months had gone by since the Pinochet 
government had blocked full justice in the 
Letelier-Mo1fitt case. 

Carter's decision on sanctions against 
Chile, which the State Department called 
"a strong reatfirmation of our determination 
to resist international terrorism," consisted 
cf removing eight persons out of 80 from the 
U.S. mission in Chile, a token aid cut of 
$6 million, a review of the status of the U.S. 
military advisory group in Chlle and pro
hibiting new ·atd to Chile through two pro
grams-neither of which have operated in 
Chlle for years. 

The State Department called the Leteller
Motntt murders, like the seizure of the Amer
ican Embassy in Tehran, an "egregious act 
of international terrorism." However, in his 
response to Chllean terrorism in the United 
States, Carter did not take advantage of the 
1977 statute known as the International 
Economic Emergency Powers Act, which he 
had invoked 111 freezing Iranian deposits in 
American banks. 

By any measure, the Carter administra
tion's response to this terrorist act-which 
was not committed in a distant capital but 
in Washington-was open to challenge as 
being weak. The actions let the Pinochet 
government off the hook and ensured that 
Contreras and the others would never stand 
trial either in the United States or in Chile. 

As one U.S. embassy official in Chile later 
admitted to the Washington Post: "All right, 
we bluffed. They called our bluff and we 
lost." 

REACTIVATION OF THE BATTLE
SHIP "NEW JERSEY" 

Mr. THURMOND. Mr. President, re
cently, I introduced an amendment to 
the Defense authorization bill <S. 2294) 
to reactivate the battleship New Jer
sey. Since then I have been made aware 
of an article in the April issue of the 
Armed Forces Journal International. 
This article points out that a 58,000-ton, 
1,500-man battleship can place 1 ron of 
ordnance on a target at a cost of $1,511 
compared to $12,156 for a 91,000-ton, 
6,600-man aircraft carrier. A battleship 
can also deliver 17,496 tons a day com
pared t;o 210 rons a day for an aircraft 
carrier's strike aircraft. 

Mr. President, I ask unanimous con
sent that this complete article be printed 
in the RECORD. 

There being no ob.iection, the article 
was ordered t;o be printed in the RECORD, 
as follows: 
NAVY ASKS OSD SUPPORT To REACTIVATE 

FOUR "IOWA"-CLASS BA'ITLESHIPS 

The battleship may come back if Navy 
Secretary Edward Hidalgo prevails in a sug
gestion he sent to the Secretary of Defense 
on February 22, AFJ has learned, to reacti
vate four 58,000-ton Iowa-class battleships 
now ln mothballs at Bremerton Naval Yard, 
WA. 

The biggest problem ls apparently not 
money, combat effectiveness, or dreadnaugh,t 
survivabllity-it's where to get the people 
to man the slhips. Based on Vietnam experi
ence, when the battleship New Jersey was re
activated, roughly 1,500 persons would be 
needed. for each er~. 

The New Jersey could be reactivated again 
for about $250-mill1on. rough estimates sug
gest, and the other three ships for perhaps 
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$500-million each-a fraction o! the cost o! · 
building new such vessels; and all !our o! 
the sea-interdiction/assault ships would be
come available yea.rs before new ships could 
be. 

The four battleships were built to last 30 
yea.rs but were used only seven yea.rs before 
being decommissioned after World War II, 
Representative Paul S. Trible (R-VA) told 
his Congressional colleagues on February 
12th in a. fi<;>or speech advocating the ships' 
return to active service. Trible said their re
activation "would immediately signal to the 
world our intention to meet the increased 
Soviet threat .... Even to the most un
trained eye, battleships look like they mean 
business. Their 16-inch guns can propel 
2,500-lb. projectiles a.bout 25 miles." Trible 
later told the Virginian-Pilot that the ships 
"a.re in reasonably good shape and could have 
a service life of a.t least 15 years." 

Navy Chief of Naval Operations Admiral 
Thomas B. Hayward told the Senate Armed' 
Services Committee on February 27th, when 
asked about the ships by Sen. Roger W. Jep
sen (D-IA), that the subject was "still 
under review." But Hayward corrected a 
characterization that they would be useful 
in "low threat areas." Hayward &a.id, "They 
are now a. low-threat force: we could take 
them into a. high threat area [if they were 
accompanied) by other ships." But Hayward 
also stressed that manning the ships would 
pose a problem. (The Navy is now short al
most 20,000 mid-grade, skilled enlisted per
sonnel and 2,600 mid-grade omcers. Last year, 
more than half of the Service's mid-grade 
petty omcers who had reenlisted earlier !or 
a. second tour changed their minds and left 
the service after eight years in the Navy.) 

Then Navy Secretary (and now Deputy 
Defe?U?e Secretary) W. Graham Claytor, Jr. 
and Assistant Secretary of Defense (Program 
Analysis & Evaluation) Russell Murray have 
both reviewed the project and are said to 
endorsed reactivation of the vessels. Hidalgo's 
22 February memo reportedly supported the 
proposal as part of a supplemental budget 
package to beef up US Indian Ocean and 
Persian Gulf forces as quickly as possible. 
Murray was a strong proponent of reactivat
ing the New Jersey for use in the Vietnam 
war. 

Most vocal proponent for reactivating the 
four Iowa-class battleships ls a former Navy 
pilot and defense R&D omclal, Charles E. 
Myers, Jr. Myers wrote in the November issue 
of Naval Institute Proceedings that the third 
battery of each battleship could be replaced 
with Phalanx air defense point defense guns 
and "vertical launch systems" for sur!ace
to-sur!ace missiles with non-nuclear pay
loads ("A derivative of Pershing II would 
be a. candidate," he said) to take out bridges, 
powel'lplants, airfields, and similar targets. 
Myers said "the cruise missile is an alterna
tive, although it may be less attractive from 
the standpoint o! time of filght, surviva
bllity, earth penetration, and mission-plan
ning requirments." (A conventionally-armed 
land-attack version of the Navy's 300 nm
range Tomahawk cruise missile was acceler
ated by Congress last year, and the first !our 
production missiles are funded in the new 
FY81 budget.) 

Myers noted that it cost the U.S. about 
50 downed aircraft and many lost pilots to 
finally destroy the Thanh Hoa bridge in 
North Vietnam; yet it and about 80 % of the 
"targets of interest" were "within range o! 
the New Jersey's gun which doubtless could 
have destroyed .the bridge ·in less than ah 
hour," he said 

The Iowa-class ship, he says, "is. by a wide 
margin, the most survivable ship ever de
veloped . . . if one is concerned about the 
survival of an Iowa-class ship. then the 
Na\ty's other ships must be in serious jeop
ardy." (A 1976 Marine Corps Gazette arti
cle by retired Marine Corps Col. James B. 
Soper pointed out that "No United States 

battleship was ever lost at sea in action 
with the enemy." Four of the U.S. eight 
active battleships were sunk at Pearl Harbor, 
Soper acknowledged, but he said that they 
were all older ones which were moored and 
essentially unmanned at the time of the 
attack and that two of those "sunk" sub
sequently participated in the war.) 

Myers says that a 58,000-ton, l,500-to-
2,978 man battleship costs $1,511 to put one 
ton of ordnance on a target, compared with 
$12,156 for a 91,000-ton, 6,600 man aircraft 
carrier, and that a battleship can deliver 
17,496 tons a day, compared with 210 for the 
carrier's strike aircraft. 

MARXIST EXPANSION IN CENTRAL 
AMERICA . 

Mr. THURMOND. Mr. President, I 
recently brought to the attention of the 
Senate several disturbing facts about 
activities in Cuba which are occurring 
while world attention is focused on Af
ghanistan and Iran. Nicaragua now has 
a leftist government·; El Salvador sees 
more violence every day with a major 
confrontation soon to come; Guatemala 
may be next in line according to the 
Soviet strategic plan. 

Mr. President, I ask unanimous con
sent that an article "More Cubas in the 
Making," which appeared in the 
March 31, 1980, issue of Forbes magazine, 
be printed in the RECORD. 

There being no objection, the" article 
was ordered to be printed in the RECORD, 
as follows: 

MORE CUBAS IN THE MAKING 
(By Jerry Flint) 

(NoTE.-We fiddle with Afghanistan while 
Central America burns. Marxists are building 
their state in Nicaragua, fighting in El Sal
vador and making plans !or Guatemala. Our 
policy? Keep hoping !or the best.) 

Now that the shooting has stopped the re
porters and cameramen ha.ve swarmed off to 
the newest fire. Quietly now, the real work 
of the Nicaraguan revolution goes on. The 
direction it takes ls not reassuring. Inde
pendent unions are being squeezed into a 
single labor confederation. Businessmen are 
called exploiters of the ·people. Cubans are 
training the teachers, police and army. The 
People's Literacy Brigade, 140,000 strong, is 
about to march into the countryside. Those 
E~st Germ.ans, so noticeable in Managua, 
aren't tourists. 

"Our goals are to bring peace, tranqulllty, 
order and stabllity, not only for Nicaragua 
but all of Central America," orates Jaime 
Wheelock, one of the victorious Sandinista 
commanders and a member o! the party's 
ruling directorate. Who could quarrel with 
that? And for a.ll of Central America as well! 
But would it be the peace and stab111ty of a 
Marxist-Leninist state? 

In neighboring El Salvador just that kind 
of peace and stab111ty may be in the making. 
There Marxist crowds parade the streets of 
the capital waving red fiags-hammer and 
machete instead of hammer and slckle
chanting, "Forward, forward, the govern
ment is finished." Guerrillas begin to launch 
attacks in the cities. Next door in Guate
mala, well-armed insurgents move among 
the Indian population, assassinate army 
omcers and kidnap in an effort to win con
verts, money and publicity. 

In Washington, at the Organization of 
American States, a glum omclal says: "El 
Salvador is where Nicaragua was 12 months 
ago, and Guatemala is where El Salvador 
was 12 months ago." He might have added 
that all three may be where Cuba was two 
decades ago---on the way toward slipping 
into the Soviet orbit. 

Does it matter? Did it matter that Cuba 
went Marxist? Cuba's army has helped put 
more countries under Marxist domination 
than Russia's in the last decade; the three 
troubled mid-American states-Nicaragua., El 
Salvador and Guatemala-have half again 
the population of Cuba. A Red Central 
America would put enemies next to Mexico's 
southern oil fields (oil has been discovered 
in Guatemala, too) and close to Venezuela's 
on and the Panama Canal. Large American 
mmtary forces would probably have to be 
diverted toward the area, just as a pre
caution. We might, one day, be surprised to 
find Soviet combat troops garrisoned in 
Central America, just as we found them in 
Cuba. 

Farfetched? When Castro's tiny band de
scended from the Sierra Maestre mountains 
did anyone expect to see their successors 
one day marching through Angola, Yemen 
and Erl trea? "This ls our own backyard," 
says a ranking State department omcial, 
"and if these countries move over to the 
other side, how will this be looked upon? 
Weakness." 

Communist guerrlllas, to be sure, are not 
the only problem in Central America. There 
is poverty and illiteracy. Guatemala. City, 
with streets full of Toyotas and Datsuns, 
handsome apartments, shops and hotels and 
a. growing middle class, stands in sharp con
trast to the countryside where poor farmers 
may live in dlrt-fioor shacks and work on a 
plantation for $1.04 a day. Right-wing terror 
is every bit as bad as the Marxist terror, 
maybe worse. 

In Guatemala 20 union leaders have been 
murdered in two years and two well-known 
left-wing political leaders were assassinated 
last year. In El Salvador, the Catholic 
Church charges that 600 were murdered by 
right-wing forces in just two months this 
year. In this war, nobody wears a halo. 
There are no clear-cut heroes and villains. 
There are only interests-hungry poor, des
perate for food and opportunity; young, 
educated Marxists greedy for power; a rising 
middle class eager to hang on to what they 
have and to get on with the job o! modern
izing countries that, politically and eco
nomically, are more 19th century than 20th. 

Worse, a. demographic time bomb, the 
population explosion, could crimp efforts by 
the right or the left to improve living stand
ards. The average age in these states today 
is about 15 and unemployment is high. 
Nicaragua., a.bout the size of Ill1nols, had 1.8 
mllllon citizens in 1970 and will have 3.5 mil
lion in 1990. El Salvador's 3.4 mi111on were 
crowded in the nation's 8,300 square miles
the size of Massachusetts-ten years ago; in 
another ten years the population wlll be 
5.9 milUon. Guatemala's 5.3 milUon of 1970 
will be 9.1 million in a mountainous nation 
the size of Tennessee. Teenagers Mld youths 
in their 20s in these la.nds itch to overturn 
the esta.blished order, as youth traditionally 
does. The educated among them become 
guerrilla. leaders, the rest make fertile re
cruiting ground for followers. Easily ac
cessible to such forces today a.re automatic 
weapons, from Cuba or bought with the pro
ceeds of kidnappings. They ma.ke the guer
rilla a ma.tch for police and soldiers. Gone, 
probably forever, a.re the days when a. bat
talion of disciplined, well-armed soldiers 
co11ld dominate a whole country. That is the 
m111tary lesson a.t Nicaragua.: The disciplined, 
well-armed National Guard met its match 
in well-armed, disciplined guerrllla.s. 

Are we doomed, then, to have Marxist 
states and potential Soviet bases creeping 
up the spine o! our own continent? We a.re 
heading that way but not yet doomed. In 
three of the key mini-nations the prospects 
are gloomy but not yet hopeless. 

In Nicaragua, power resides 1n the nine
member Sa.ndtnlsta. dlrectora.te. There ls no 
single charisma.tic personality, such a.s Fidel 
Castro, and among the leaders there a.re 



7978 CONGRESSIONAL RECORD-SENATE April ~6J 1980 

what Nicara.gua.ns call "hawks and doves" on 
the issue of movLng left and against the U.S. 
Some directorate members try to avoid an
ta.goniztng the U.S. "Our intention is to act 
without prejudice (to the U.S.],'' says Wheel
ock, who also is minister of agriculture. 
Analogies with Cuba irk Sandinista.s, who 
dislike being called Castro copycats. Wheel
ock: "The first step to avoid this ls to re
member that our country ls called Nicaragua. 
Our revolution came about in 1979 under 
conditions that are completely different 
from Cuba's." But he warns: "Respect our 
right within our country to exercise our 
sovereign rights and self-determination." 

What does that mean, "Respect our right"? 
Chiefly that the U.S. shouldn't try to block 
experiments in socialism and close relations 
with Cuba, or any other part of the world, 
including the Soviet bloc. In the long run it 
almost probably means a Cubanization of 
the country, but in the short run 1't implles 
a pollcy of avoiding conf:-ontation with 
Uncle Sam. Nicaragua needs American help 
and knowhow to rebuild its war- and earth
quake-devastated economy. This devastation 
is real. Unemployment may be running at 
30% to 40%; productivity on farms and in 
the factories has collapsed while per-capita 
income, less than $600, is half the prerevo-
1 ution figure. The foreign debt was run up 
to $1.6 billion by the old Somoza regime, and 
the amount due in 1980 alone is equal to 
one year's gross national prcduct. 

"Being American doesn't hurt when you're 
doing business," says Jack Covington, an 
American, president of E. J. Construction 
S. A., based in Costa Rica and Dallas. He says 
he has just sold 2,000 quick-erection (steel 
supports and polystyrene sheeting) houses to 
the Nicaraguans. "Even if Nicaragua goes 
Marxist they'll want private business. They 
need it," he says. Americans talked this way 
about Cuba, too, in the early 1960s. Adds 
Covington: "There ls money to be ma.de here 
and in Central America, but plan for the 
short-term profit---two or three years---not 
the long term. There are dangers, too. Tomor
row they can ask you to leave the country. 
In fact, they may not even ask you; you 
might want to get out as fast as you can." 

A businessman in Guatemala with a sub
sidiary in Nicaragua tells this story-and it 
casts doubt on the chances of Marxist rulers 
and private businessmen to co-exist over 
the longer term. "Our company there can't 
pay off its loan. Okay, we want to reschedule 
it to keep the books clean. Their govern
ment says they are all for it. But the sub
sidiary in Nacaragua has been under four 
agencies in eight months and we can't find 
anyone who even knows enough to approve 
it, which probably doesn't make any differ
ence because it will be under a fifth agency 
soon. I think they are holding meetings until 
2 a.m. every morning reorganizing the gov
ernment, which is easier than figuring out 
how to grow cotton." 

Like an revolutions, the Nicaraguan revo
lution has created expectations that cannot 
be quickly satisfied. Even if the cotton farm
ers can get some fert111zer, they can't get 
people to work despite the unemployment, 
says this businessman. The problem is that 
extremists---whom the Sandlnistas publicly 
disavow-ten workers the land Will soon be 
theirs. So why work for the bosses? 

"There is a lack of authority, particularly 
outside Managua [the capital),'' says Xavier 
Chamorro, editor of La Presna, the nation's 
best-known newspaper. "Orders are sent and 
not much happens, but we're getting im
provement." Rumor has it that Russia and 
the Eastern Bloc turned down requests for 
money, making the revolutionaries more 
likely to accept private enterprise and Ameri
can aid. The word commonly used by opti
mists is "pluralistic,'' meaning a socialist 
state but with private enterprise accepted, 
too. The private businessmen would work to 

keep the new Nicaragua from swinging 
ag::i.inst the U.S. Or so the theme goes. 

One optimist is Arturo Cruz, president of 
Nicaragua's Central Bank. He is no Marxist 
but was one of 12 leading citizens who broke 
from the Somoza regime and backed the 
rebels. "These kids are wonderful," he says. 
"Sure, they are not gods, they make some 
mistakes. Yes, we send young people to Cuba 
[hundreds of Nicaragua.n children have been 
sent to Castro's revolutionary training 
school], but we are also setting aside foreign 
exchange to pay for students in the U.S." 
Keep sending help, Cruz urges. "It gives you 
a participation here." 

"We find our Marxists are patriots,'' he says 
softly. "You see, they are our Marxists." 
Cruz' hopes are honest hopes, but at best 
they are l: opes. It would certainly be in the 
Soviet interest to have the U.S. tolerate, sub
sidize even, the early stages of the Sovietiza
tlon of Central America. Meanwhile, slowly, 
patiently, the Marxists indoctrinate the 
youth and prepare perhaps for the day when 
pluralism gives way to a purer Marxist state. 

There are disturbing signs. A labor union 
man in Nicaragua tells this story: "Once the 
directorate had a reasonable expectation of 
receiving that $75 million in American aid 
[a special Nicaragua package moving through 
Congress], they started tightening the 
screws." A note of sarcasm comes into his 
voice. "Now we have a campaign to unite the 
labor movement. Now everybody can work 
toward one common purpose. No way is there 
going to be a trade union movement that 
will be free. This ls the Cuban deal all over 
again." He tells how the dock workers were 
taken over. "They [the Sa.ndlnistas] arrested 
the union secretary general. The port went 
up in arms and demanded his release. Okay, 
they let him go but they had to break that 
union. They put guards on the dock. If you 
didn't have a card from the Central San
dinista (the party's labor confederation) 
you didn't get in." 

The same union leader tells how even a 
construction union, run by old-line com
munists-old-line communists and victori
ous Marxist guerrillas are often at odds
was brought to heel. "The 8andinlstas held 
a union meeting in the park. Borge [Tomas 
Borge, best known of the 8andinlsta leaders 
and minister of interior] gets on the plat
form. 'Aren't we an good union men?' 
Cheers. 'Aren't these people on the platform 
good union men?' Cheers. 'Isn't everyone 
for the revolution?' More cheers. They had 
elected a new executive board. Those old 
commies had been to Russia and Cuba and 
got the point," the union leader says "No 
more strikes." 

Thousands of middle-class Nicaraguans, 
not just Somoza followers but technicians, 
engineers, doctors, businessmen, have fled 
and continue to flee the country. Some say 
50,000, some say more. Talk of 'pluralism 
notwithsanding, they think they know which 
way the wind is blowing. "Want to buy a 
Mercedes 3000, 1979, for $4,000 in an Aineri
can bank? It's easy," says one man in Nic
aragua. Expensive homes are up for grabs. 
Says one Managua resident , "The Sandinis
tas go to a farmer. He says he paid for his 
land. They say, 'But you bought it from 
Somoza people who are dishonest so it must 
be exproppriated.' You have a home as an in
vestment. They say, 'But you bought it in 
the Somoza era so it must be dishonest.' 
Thi~ is ha"'pening daily, daily, daily." 

"We are sure some of the Sandinfstas 
want to eliminate us, but we don't know 
how many," says Enrique Dreyfus, a coffee 
p,rower, tile manufacturer and leader of the 
businessmen's association. "Right now the 
private sector is very nervous. We fought 
against Somo7a, too. We have our on1n cre
dentials. Tt's not only the blg bu.,inessman 
who is worried, it's not only the Coca-Cola 

bottler. It's the guy with three manzanas 
(about 5 acres] or a taxi." 

U.S. oftlcials in Nicaragua are nervous. 
"There are CUban symptoms, but not a 
Cuban realization,'' says one. American 
policy? It is to feed in money and gamble 
that the need for help wlll outweigh the 
demands of Marxist ideology. Interestingly, 
there is no evidence that the Sandinlstas 
a.re throwing any massive support to the 
Marxist fighters in El 8alva.dor. One Nicara
guan says there is even some fear of Marxist 
victory there because it could provoke the 
U.S.: "You are very patient, but when you 
lose your patience you are very dangerous." 

Conditions are quite different in the two 
countries. Nicaragua. is wrecked but trying 
to recover. In El Salvador chaos reigns. The 
government, an uneasy coalition of the army 
and left-wing civ111ans, is rejected by both 
Marxists and private enterprisers. It lacks 
the power to either stop the rebellion or to 
institute "reforms" that, presumably, would 
lessen the pressures for revolution. The 
Roman Catholic archbishop of San Salvador 
(the capital). Oscar Romero, opposes the 
government and says the church can endorse 
"the legitimate right to revolutionary vio
lence." In turn, a right-wing leader goes on 
local TV and says, "Jesuit blood. will flow.'' 

The right v.ing has olown up the church's 
radio station in the capital and murdered 
left-wing figures. Leftist terrorists and gangs 
have virtually driven the police from the 
streets and flnan<ie themselves with the $72 
milllon they have raised from blackmail and 
kidnapping. The government, trying to pla
cate the left, is trying to seize la.rge private 
farms, without actual cash compensation, 
which will encourage peasants to seize more 
land, emboldening the Marxists and enrag
ing the right. It is a civil war in everything 
except major pitched battles between the 
opposing armies. This kind of civil war 
smolders rather than flames, but it is the 
more bitter for not being in the open. 

Indeed, if El Salvador avoids outright civil 
war and communist takeover it may be 
because the Marxist factions are so divided 
that they may never get together on a plan. 
What is certain is that their attacks on fac
tories and farms a.re bringing the economy 
to a standst111. 

"We're running to an economic disaster,'' 
says one business expert, afraid to allow his 
name to be mentioned. He figures 20 factories 
have closed or moved out in the past year and 
that hundreds of millions of dollars in cap
ital have been sent out. "Last year we har
vested 6 million tons of sugar, 3 million con
sumption, 3 million export. This year it will 
be 3 to 4 million production. The rest was 
burned by terrorists," says J. Eduardo Pa
lomo, who has a 50-acre coffee plantation, 
manages a factory and heads the private-en
terprise •association in the embattled nation. 
"The burned cane couldn't be cut, and be
cause it wasn't cut, it won't grow next year, 
so that crop will be considerably less." Cot
ton suffered, too, but it's coffee that really 
upsets him .. "Your government offers us $50 
million in aid. Our government nationalized 
coffee exports. They balled it all up, didn't 
sell the coffee. Prices went down. We've lost 
$50 million just in coffee alone." 

El 8alvador is a land of coffee, cotton, 
sugar, corn and beans, but industry had been 
growing fast, creating a hard-working middle 
and upper class of entrepreneurs and man
agers. What angers them is the myth that a 
tiny oligarchy-14 fam111es-runs the coun
try and there ls no interest in helping the im
poverished. "The problem in EI Salvador i~ 
not that the few have too much-but that 
too many people have nothing" says busi
ness leader Palomo. 

Says e.nother businessman in the capital, 
fingering a bullet as he talks, a loaded auto
matic in his top desk drawer: "You call us 
the extreme right. Those people are gone. We 
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have a social conscience. We know we have 
to provide for the poor for the benefit of so
ciety. Those other people are in Miami. We'll 
not allow them to come back, but the U.S. 
just doesn't see it." Businessmen like this 
planned to join the army and expel the leftist 
government, but the U.S. kllled the plan by 
warning that no $5-0 mllllon, and especially 
no weapons or instructors, woul<1 come if the 
coup came off. 

"If we cannot win, then there will be so 
much hunger here that people will have to 
bite themselves to survive," says Palomo. He 
may not be exaggerating. In Washington and 
even in revolutionary Nicaragua they use the 
word "Cambodia" to describe what could 
happen ln El Salvador. 

"If the States write us off, we might as well 
get on the plane, but when we do, the com
munists take over," says another business 
leader. The Marxists make no secret of their 
plans. They say only that they need a bit 
more time and some better weaponry before 
launching their final assault. The middle 
class says it will fight. "We are at war now 
with the communists,'' says Carlos Cas
tefteda, who owns a small hotel ln San Salva
dor. He. ls no oligarch; his wife and daughter 
work there, too. "Their aim ls to take over 
the government. There ls no compromise. In 
a war a lot of people have to die." 

If there exists a. sharp difference with Cuba 
it ls this: Forewarned by what happened on 
the Caribbean island, and unwllling to be
come refugees in the U.S., many of the mid
dle, the technical, class are prepared to 
fight-to meet terrorism with counterterror
lsm. They get little support from the U.S. 
Americans do not discriminate between the 
utterly corrupt Somoza dictatorship, and the 
more traditional oligarchies that prevail in El 
Salvador and Guatemala. 

What makes the situation doubly dan
gerous, however, ls that Marxist takeover 
may not come ln one sudden burst that 
wlll dominate the headlines and put the 
American people on the alert. MorE. probable 
ts that the map of Central America wlll tint 
slowly from pale pink to crimson over time. 

says Chamarro of La Prensa ln Nicaragua: 
"If It ls too late ln El Salvador, then Guate
mala. ls like a domino. If El Salvador !a.Us, 
Guatemala. goes." But Guatemala. wlll be a 
tough nut to era.ck. The !eellng among 
American ofticla.ls ls that without social 
changes, Guatemala could be in trouble, but 
not for yea.rs. There may be no more than 
1,000 armed guerrllla.s ln the country. They 
have attacked army patrols and even assassi
nated the army chief of staff, but aren't 
considered capable of threatening the state 
yet. 

"El Salvador will send shock waves. we 
a.re not immune," says Julio Asensio, direc
tor of a. Guatemalan business group called 
"Friends of the Nation," which alms at hav
ing some lnftuence with the government. 
"But we feel- quite confident. We managed 
before." With American aid a communlst
lea.ning regime was overthrown in 1954, and 
in the le.te 1960s the guerrilla movement 
was bloodily suppressed. 

What keeps the U.S. from supporting the 
Guatemalans in their fight against insur
gents is the violent repression and what the 
U.S. considers a. la.ck of social progress. 
Amnesty International, for example, com
plained that 2,000 people, ma.inly leftists, 
were murdered. in the past 18 months. Many 
insist this ls an exaggeration. The U.S. gov
ernment says that political murders are 
running at 20 a month, but are on the 
decline. "It's bad, but not as bad as pictured, 
and it's not always the government's fault," 
says a. Guatemalan labor expert. "You have 
institutionalized violence here for 40 to 50 
yea.rs, established. gangs of klllers. The 
judges are afraid to convict them." 

G1u.1.temalans point out that New York 
City's subways a.re dangerous, too. But there 
ls a strain of violence in this La.tin society. 
One recent day a. striker was kllled, but four 
also died in a fight after a soccer match. 
Farmers carry machetes as Americans carry 
pocketknives. An American agricultural ex
pert tells the story: "When I drove into the 
country right after I arrived I saw a mob in 
one town. They had hung some people up 
and were torturing them. It wasn't the 
police; it was the people torturing them." 
The townsfolk said their vlctlmc were a. gang 
of robbers and rapists. The peasants figured 
the ludge would be too frightened to punish 
them-that happens in Guatemala.--so they 
were malting sure the criminals got their 
punishment. "In this country if anyone 
rapes your daughter you put out the word 
that you'll pay $2,000 to get rid of the rapist," 
says another American ofticla.l. 

To blame all the violence on a repressive 
government oppressing hungry, idealistic 
pea.sg,nts is to Impose storybook standards on 
a complex, real-world situation. Guatemala 
ls not New England. Yet many Americans 
and Europeans tend to judgA the country 
by their own standards. When 39 died as 
police tried to free hostages held in the 
Spanish embassy, the government was bit
terly e.ttacked a.round the world, but there 
was no criticism for the armed thugs who 
seized the embassy. They a.ctualy fired first 
on the police-and possibly on the hostages, 
too--a.nd set the fire that kllled the 39. Of 
course, the right-wing terror ls real, too. 
One respected Guatemalan admits that if he 
said that Cuban methods of attacking il
literacy seemed to work, "I would be labeled 
a. communist." Being labeled a. communist 
in that setting may mean being marked for 
assassination. 

Still, right-wing Guatemalans complain 
they are singled out for human rights viola
tions because they are unimportant, and if 
oil comes in much wlll be forgiven. Indeed, 
oil has been discovered. Today 5,500 barrels 
a day are being pumped by Basic Resources 
International, but the company, in which 
English businessman Sir James Goldsmith 
ls a major shareholder, has built a 60,000-
barr~l-a-day pipeline to the coast, giving an 
idea. of minimum expectations. Texaco, Am
oco, Ashland, Getty and Hlspanoll are also 
hunting for Guatemalan fields, which pos
sibly a.re an extension of Mexican on dis
coveries. 

The failure ln social progress ls, to some 
extent, the result of Guatemala's unusual 
heritage. Some 40 percent of the population 
ls !ndlan, and many do not even speak 
Spanish but use one of the 17 Indian dia
lects. They grow corn and beans, and, other 
Guatemalans insist, want to be left alone. 

While per-capita income in the country ls 
about $1,000, there ls an enormous split: It 
ls much higher in the modern capital and no 
more than a. few hundred dollars a. year In 
the country. This deprived. segment of the 
nation is not simply culturally isolated; the 
rough, mountainous country in the midlands 
and the jungles of the lowlands make them 
hard to reach. Th'ere ls no magic wand that 
anyone can wave to turn these poor, back
ward :rndlans overnight into modern clty
dwellers. But while Marxists are masters at 
talking quick and easy solutions, the · real 
need ls for economic progress, and radical 
social change ls usually lnimlca.l to eco
nomic progress rather than helpful toward lt. 

"We have to create 60,000 jobs a year just 
to keep up," says Juan Ma.egli, a. proud, 
powerful Guatemalan businessman. "We 
have done extraordinarily well economically 
despite the insurgency. Guatemala will solve 
its problems, but in its own way and ln its 
own time. If you don't know enough about 
us, it ls very dlfticult for your well-meaning 

cl tizens to guide us, and sometimes they 
push in the wrong direction." 

"Guatemala. tries to do things right, but 
things don't seem to come together," says 
an American official. "They have the highest 
llllteracy rate around, so they send out teach
ers. But the teachers are enormously under
paid, don •t like being stuck in the sticks and 
bug out early. So the kids get three days' 
teaching a. week-in Spanish, when 60 % 
speak the dialects, and their parents want 
them home anyway." 

A teacher in a small-town school says, 
"We have 50 to 60 in a. class and many of 
them don't understand Spanish." 

To date, Guatemala isn't acting like a 
domino ready to follow Nicaragua into in
cipient Marxism. There has been some capi
tal flight, but businessmen put that mostly 
to higher interest rates available in the U.S. 
Some expansion has slowed: Goodyear can
celled a plant because of the troubles. How
ever, the apprehension ls almost tangible. 
An accountant, a woman working for an oil 
company, making $700 a. month, says: "If lt 
gets worse, I go. I can't live like this." An 
American says that everyone in his church 
group ls buying some property in Florida.
just in case. These are incidents, not a trend. 
The economy ls still strong and growing, and 
the business community ls seeking an active 
role in politics. 

In the midst of all this turmoil, the U.S. 
ls playing an ambiguous role, one that con
fuses our potential friends and encourages 
our enemies. 

The left regards the U.S. as its sworn 
enemy, the center hardly exists, the right 
no longer trusts us. Businessman Maegll says 
bitterly: "My wife was one of the first kid
nap victims-they fired 11 shots and a hand 
grenade at her. My wife and four kids es
caped. But we never left our country, not 
for a single day. We have a good conscience 
a.nd are wllllng to fight. But don't you do 
to us what you did to Nicaragua. You know 
what you can do for us? Leave us alone." 

What lnftuence the U.S. stlll has seems 
vestigial. A right-winger on TV in San Sal
vador says, "When the time ls right the 
U.S. wlll come and take us out of the great 
communist misery." In Nicaragua., another 
says, "Each day they (the Sa.ndlnlsta.s] wake 
up surprised they aren't being desta.blllzed 
by the United States." But talk to policy
makers in Washington and you get no sense 
that this kind of hope and trust ls any
thing but misplaced. 

Says Roger w. Fontaine, director of Latin 
American Studies at the Center for Strategic 
Studies at Georgetown University: "Central 
America. ls the last place in the world tha.t 
stlll believes ln the Marines. Until the day 
the Reds march in, people wm think that 
the U.S. has a plan. For gosh sakes, don't tell 
them there are no more Marines coming." 
Fontaine ls convinced that a politlcaJ dis
aster for the U.S. ls building ln Central 
America. 

Yet an effective lobby is working hard In 
washln~ton to undermine U.S. support for 
such anti-Marxists on the ground that they 
a.re too repressive. "It is in the U.S. interest 
to learn how to deal with revolutionary re
gimes," insists the Washington Office of La.tin 
America. [WOLAJ, backed by 26 religious 
ore-anlzatlons, and the best known of such 
lobbying groups. The Institute for Polley 
Studies, a leftist thfnk tank working with 
WOLA and J\mnesty International, says, "We 
are opposed to U.S. m111tary involvement 
with countries who use U.S.-supplled weap
ons against their own peo!)le." Unfortu
nately, these groups haven't been able to get 
that message across to Cuba-which has 
supplied arms and training to the revolu
tlonarles--0r been able to convince the rebels 
to give up kidnappings and embassy seizures. 
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Newest of the U.S. pro-left pressure groups 

ls the Nicaraguan Network-more formally, 
the National Network in Solidarity with the 
Nicaraguan People-set up by an Episco
palian priest, with 50 chapters around the 
country, raising money for things like edu
cation and health in the Sandinista state, 
and working to keep the information fiow 
favorable. A handful of politicians are im
portant, too, in keeping up U.S. pressure 
against m111tary or "repressive" regimes. 
These include Representative Father Robert 
Drinan (D-Mass.), Representative Tom Har
kin (D-Iowa), Representative Toby Moffett 
(D-Conn.), and Senator Edward Zorinsky 
(D-Nebr.). The right wing, too, has its 
friends, but the left probably has been more 
effective in infiuencing U.S. policy. One 
American ambassador in Central America: 
"In some ways they (the pro-left pressure 
groups) are right in criticizing these govern
ments, but I can't help thinking that if there 
was a leftist government here there would 
be a lot less criticism." An AFL-CIO man 
working in the area says in disgusts, "They 
don't know what they're doing. They think 
they are supporting democratic groups. They 
aren't." 

In El Salvador the man pla.ying with the 
bullet as he talked said: "In the States you 
learn you are innocent until proven guilty. 
You watch Perry Mason on TV, there are 
trials where the guy ls guilty as hell, but he's 
innocent until proven guilty. You give the 
benefit of doubt to everyone. You think the 
Russians are innocent until proven gullty
and then it's too late." 

He goes on, almost angrily: "There are 
people here, willing to fight. We have a 
chance of winning this thing. But the U.S. 
is the leader. Either you are the leader--or 
you a.re nothing." 

When a visitor hears this, two things echo 
in his mind: Washington policymakers mak
ing it clear that, in effect, we have no policy 
for Central America, except to hope that 
everything will work out fairly well; and a 
Guatemalan genera.l's advice to a.n American 
a.bout the bloodshed that lies a.head for his 
country: "Look the other way, or get out I" 

THE STORY OF THREE REvOLUTIONS 

GUATEMALA-AN EARLY DEFEAT 

In May 1954 the Alfhem, out of Poland, 
crept into Puerto Barrios on Guatemala's 
Caribbean Coast to unload. Its cargo, the CIA 
learned: 4 milllon pounds of communist 
weaponry for a. people's militia. 

Those were the days of Cold War, Better 
Dead than Red and a. U.S. whose bite was 
worse than its bark. Within a. month a. few 
hundred right-wing rebels backed ·by three 
old P-51s and the CIA marched on Guate
mala.. The regular army stOOd idle. President 
Jacobo Arbenz and his comrades, including 
young Che Guevara., vamoosed, scotching 
Central America's first communist-leaning 
state. "The intrusion of Soviet despotism was, 
of course, a. direct challenge to the Monroe 
Doctrine," John Foster Dulles said later. 

The Arbenz regime grew from a. 1944 coup 
by young army officers-including Arbenz
a.nd students, overthrowing Jorge Ubico, a.n 
old-style caudillo who had iron-fisted Guate
mala since 1931. Honest reform, free speech, 
labor unions and social .security followed. 
But in an illiterate nation with next to no 
middle class, communists infiltrated into 
positions of power. To make sure, the popular 
anti-communist candidate for president in 
1950 was assassinated, leaving fellow-traveler 
Arbenz a shoo-in. Communists dominated the 
press and unions, the lands of United Fruit 
Co. and other estates were expropriated, and 
Arbenz cheered North Korea in the Korean 
War. But when that weapons ship docked, he 
had gone too far. He died in exile in Mexico 
in 1971. 

For Che and others who lost, it was a lesson 
learned. To keep power the regular army must 
be destroyed and replaced with a. loyal fight
ing force, a lesson ta.ken to heart in Cuba. 
20 yea.rs ago and by the new left-wing rulers 
in Nicaragua today. The right wing under
stands this, too, but this time, unlike long
s.go Guatemala., it may have, not the support 
of the U.S., but its actual opposition.-Beth 
Brophy 

CUBA-THE PROTOTYPE 

"Sentence me," the 27-year-old rebel told 
his judges. "I don't mind. History will ab
solve me." The rich man's son had led a. 1953 
attack on an army post. It failed utterly. 
He was sentenced to 15 years, released in 2. 

Then the legend: landing from Mexico on 
the yacht Granma. The terrible struggle up 
the Sierra Maestra. Defeats. Winning the 
hearts and minds of the peasants. The grow
ing brutality of dictator Batista. Then vic
tory and Fidel Castro, bearded and in fa
tigues, symbols he never abandoned, riding 
into Havana in January 1959. Cuba libre. 

Fidel was welcomed in the U.S. that spring, 
but his "reformer" image didn't survive the 
trials, expropriations and the drift-then 
march-to communism that followed. 

Today Castro is one of America's most 
dangerous enemies. His mercenaries helped 
establish or support anti-U.S. regimes in 
Angola., Ethiopia and Yemen. He trained 
and armed guerrillas that won in Nicara
gua-though .they received help elsewhere, 
too-and are fighting in El Salvador and 
Guatemala. Thousands of children from 
Africa, Latin America and Asia-tomorrow's 
cadres-are being trained in his revolution
ary schools. 

In Cuba itself, Castro-style communism 
has failed economically, but Castro squeezes 
a.bout $3 billion a year in subsidies from the 
Russians. For that he jumps through Mos
cow's hoop, though he calls himself "non
aligned." Compared with Cuba's past, the 
schools are good, the pdor better off, the 
bureaucrats fatter and the stores empty. 

Castro won by building a coalition, in
cluding the middle class, to fight Batista. 
Then he turned on the middle class. Today 
he tells his fellow Marxists in Nicaragua to 
avoid his errors: Mainly, don't irk the Yan
kees and don't be so eager to chase out the 
hardworking bourgeoisie. His change of 
heart, however, is tactical, not ideoloir
ical.-B.B. 

NICARAGUA--TALKING WITH TWO VOICES 

They had no Fidel, but they had a. hero
a photo, a sketch of a man in a. cowboy hat 
who looke~ a bit like Gary Cooper. He was 
Augusto Sandino, who fought against U.S. 
Marines occupying Nicaragua 50 years ago 
and was murdered in 1934 by the first Gen
eral Somoza. These Sandinista. guerrillas also 
had a. figure to attack-the rapacious Anas
tasio Somoza., heir of the dynasty that had 
ruled the nation since the 1930S. They did 
what Marxists in El Salvador and Guate
mala lha.ven't-pulled the various factions 
together into a. unified command-and what 
Castro did-welded the ·intellectuals and 
middle class together with the radicals. 

As La.tin dictators go, the Somozas were 
fairly benevolent despots until about 1972, 
b11 t thell be'."'an to Joot the countrv. Repres
sion followed protest. The Sandinistas won 
a massive propa~anda victory when they 
seized the National Pa.lace in 1978, ta.king 
t""e Congress hostaP;e, and Somol"a suffered a 
massive propaganda defeat with the murder 
of Pedro Chamorro, respected editor of La 
Prensa. Then came "Los Doce," 'tlhe 12 busi
ness leaders who threw their support to the 
rebels. The fighting was bitter---35,000 k1lled 
and 100,000 wounded. The U.S. not only cut 
off its military aid to Somoza, but blocked 
others from sending help. On July 19, 1979, 
the Sandinistas raised their black-and-red 

banner in Managua and threw the old army 
into Jail, but avoided the mass trials and 
executions whereby Castro revealed, perhaps 
too soon, his malled fist. 

Where the Nicaraguan revolution goes is 
still under deba.te even wi'tlhin the nine
member Sandinista directorate. Some attack 
imperialism, colonialism and Zionism, while 
others swear friendship for the U.S. Attacks 
on the middle class contrast with calls for 
"pluralism." Despite its publicly "nonaligned" 
status, Nicaragua abstained from voting 
against the U.S.S.R.'s invasion of Afghani
stan. 

"Our revolution is unique," Nicaraguans 
say, meaning that they can go left but stay 
free, nobody's client, not Washington's, not 
Havana's. It would be unusual.-B.B. 

REMEMBRANCE OF THE 
HOLOCAUST 

Mr. BOSCHWITZ. Mr. President, this 
week, as we observe the Days of Re
membrance of the Holocaust, it is im
portant that we not only remember the 
past but that we use the past to illumi
nate the present and the future. 

Our colleague, senator MATHIAS, in a 
talk at the Beth Sholom Synagogue's 
observance in Remembrance of the Hol
ocaust, examined the meaning of the 
Holocaust with such extraordinary sen
sitivity that his words should be required 
reading for all of those who care about 
human rights. His reflections are based 
on personal experiences which add an 
important element to their meaning. 

I ask unanimous consent that Senator 
MATHIAS' beautiful and very significant 
remarks, entitled "And If I Forget, the 
Grass Will Forget," be printed in the 
RECORD. 

There being no objection, the remarks 
were ordered to be printed in the RECORD, 
as follows: 

REMARKS BY SENATOR CHARLES Mee. 
MATHIAS, JR. 

AND IF I FORGET, THE GRASS WILL FORGET 

I was deeply honored to be asked to take 
part in this ecumenical observance "In Re
membrance of the Holocaust". 

Last year at this time, I participated in 
the National Civic Holocaust Ceremony led 
by President Carter and Vice President Mon
dale. It was held in the Rotunda of the 
United States capitol-thick with memories 
of our own great martyrs-and it was a very 
moving occasion. 

But this observance today-among friends 
and neighbors, in the town where I was born 
and where I lived for so many years, means 
more. to me than that or any other observ
ance ever could. 

The peaceful h1lls of Western Maryland 
are far removed In spirit and in space from 
the towns and cities of Europe that gave up 
their victims to the Holocaust. Here in this 
comfortable, sheltered place, the unspeakable 
horror of the Holocaust is remote almost to 
the point of abstraction. How can we con
ceive the inconceivable? 

But that is precisely why this observance 
is so important for us. It summons us to face 
the harshest reality of our time-to acknowl
edge our common hwnanity with the victims 
of the Holocaust and with the poor, the 
oppresoed, the persecuted, the martyred of 
the world. It reminds each of us that we are 
and we must be "involved in mankind". It 
illustrates the powerful message of John 
Donne: 

"No man is an island, entire of itself; 
every man ls a. piece of the continent, a part 
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of the main; if a clod be washed away by 
the sea, Europe is the less .... 

"Any man's death diminishes me, because 
I am involved in mankind; and therefore 
never send to know for whom the bell tolls; 
it tolls for thee." 

The six million Jews and five million non
Jews whom we remember here today-the 
victims of the Nazi Holocaust--must never 
be forgotten. The men, women and children 
killed at Dachau, at Auschwitz, at Buchen
wald, at Treblinka, at Babi Yar, and in the 
ghettos that disfigured Europe's face, must 
live in the ancestral memory of mankind. 

In remembering them, we remind our
selves of the terrible cost to humanity when 
any of us-from fear or viciousness or sim
ple lack of caring-forgets that any man's 
fate is every man's fate. 

The purpose of the Joint Resolution of 
the Congress, designating April 13 through 
19 as "Days of Remembrance for Victims of 
the Holocaust," was to make this lesson 
clear. It calls upon the American people 
to "always remember the terrible atrocities 
of the Nazis so that they wm never be 
repeated." 

But a memory is a fragile thing. Memories 
do fade; lessons once learned can be for
gotten. Memories can also be encouraged to 
be selective, or th9y can be erased entirely. 

On this aspect of the Holocaust, I can 
speak from personal experience. 

Two years ago-in ' December 1978-I 
traveled to the Soviet Union to open Amer
ica's "Agriculture-USA" exhibit in the city 
of Kishinev in Moldavia. That city was the 
scene of bitter pogroms in the days of the 
Czars, but my story doesn't deal with ancient 
atrocities. It concerns our own troubled 
times. 

On my way back to Moscow from Molds.via, 
I stopped briefly in Kiev to lay a wreath at 
Babi Yar, in memory of the hundreds of 
thousands of Jews who were massacred there 
by the Nazis when they occupied the 
Ukraine. 

It was a humblio.g and moving experience 
to stand at the edge of that fatal ravine, 
under a bleak winter sky, and pay my re
spects to the Jewish dead. 

The ravine's harsh, tragic outlines are 
softened now by landscaping and the scene, 
after years of official neglect, is dominated 
by a powerful monument. But not a single 
word ·in the inscription on that monument 
tells you that it was Jews who were mas
sacred there-that it is Jews who lie in the 
mass grave at Babi Yar. 

The omission is significant. It is not acci
dental. Its implications are sinister. 

Elsewhere in the world the memory of 
the Holocaust is kept alive so that succes
sive generations may learn its lesson: That 
man's fate is in his own hands-that by 
remembering the past, we may shape a bet
ter future. 

In Warsaw that lesson is illuminated by 
the memorial to the heroes of the Ghetto up
rising, which I have visited. But nowhere is 
it clearer than at the Shrine of the Martyrs 
and Heroes in Jerusalem-at Yad Vashem. 

My visit to the Shrine of the Martyrs, on 
the Mount of Remembrance on the outskirts 
of Jerusalem, was 0ne of the most affecting 
experiences of my life. I went to the shrine 
in the company of Gideon Hauser, the Is
raeli Minister of Justice who prosecuted Adolf 
Eichmann for his crimes against humanity. 
That added a very special dimension to the 
experience. Together we explored those dark 
passages with their terrible graphic docu
mentation of the Holocaust. And, finally, we 
came into the light, into that great open 
space where the eternal flame burns and 
where I placed a wreath. 

At Yad Vashem, man's past and man's 
future meet. It is not only a monument to 
those killed in the Holocaust and to those 
who risked their lives to save Jews from the 
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Holocaust, it is also a symbol of the State 
of Israel, which traces its roots to a people's 
striving for a better, more secure future. 

Whether that future wm be better, not 
only for Israel but for all mankind, depends 
on us. It depends on our keeping the mem
ory of the past alive. But it depends on far 
more than that. It depends on the individ
ual determination of each of us that man's 
inhumanity to man wm not be tolerated. 

This means that we cannot remain silent 
about the torture chambers of an Idi Amin 
or the mounds of bleached bones in Cam
bodia or about .the hundreds of thousands 
of people on this earth who die of starva
tion every single year, far from the rich 
fields of Frederick, or a.bout crosses burned 
on suburban Maryland lawns. 

It means we cannot be indifferent to any 
man's fate. 

And, most especially, it means we cannot 
ignore the fate of those who risk their lives 
to speak out against tyranny. 

We cannot ignore the fate of Andrei Sak
harov, Elena Bonner, Anatoly Shcharansky, 
Vladimir Slepak, Igor Guberman, Dimitri 
Dudko, and the hundreds of others who 
d~fend human rights in the Soviet Union. 

Today, as we remember the victims of the 
Holocaust, let us also remember the mil
lions of victims claimed by the Gulag Archi
pelago, to whom no monuments are raised. 

Varlam Shalamov, who spent 17 years in 
a Soviet forced labor camp at Kolyma in the 
Arctic, writes about suddenly coming upon 
a mass grave. "With my exhausted tor
m.ented mind" he says: 

"I tried to understand: how did there 
come to be such an enormous grave in this 
area? ... 
· And then I remembered the greedy blaze 

of the flreweed, the furious blossoming of 
the taiga in the late summer when it tried 
to conceal in the grass and foliage any deed 
of man-good or bad." 

Shalamov, confronted by this mass grave 
half hidden in foliage, understands in'stinc
ti vely the great truth that brings us to
gether here today. 

I would like to conclude my remarks with 
his words-words which to this day cannot 
be published in the Soviet Union: 

And if I forget, the grass will forget . . . 

OPPOSITION TO THE NOMINATION 
OF LYLE GRAMLEY TO THE FED
ERAL RESERVE BOARD 
Mr. DURKIN. Mr. President, the tight 

money, high interest rate policies of the 
Carter administration are stifling the 
small business community not just in 
New Hampshire, not just in New England, 
but all across the Nation. 

Today, the economic policy of this ad
ministration, is a 20 to 20 policy-20 per
cent infiation and at least 20 percent in
terest rates. I, for one, see no way to get 
the attention of the administration other 
than to vigorously oppose the nomination 
of Mr. Gramley to the Federal Reserve 
Board. 

I urge all of my colleagues on both 
sides of the aisle to join me in sending 
a message to the White House. If we can
not get the President out of the Rose 
Garden. if he is not going to get out into 
the real world and talk to people who are 
unemployed. talk to people who have lost 
all hope, talk to people who are despair
ing, if he is not going to listen to young 
people who cannot buy a house, or to 
workers who have witnessed for months 
payday becoming exchange day then we 
in the Senate have to make him under
stand that his policy of fear and loath-

ing brought about by high interest rates 
is hurting people, and because of that we 
are going to turn down Mr. Gramley's 
nomination to the Federal Reserve 
Board. 

Mr. Gramley has stated in hearings 
and stated in the press that he supPorts 
the high interest rates. I have nothing 
against Mr. Gramley. He may be a fine 
gentleman. But I think it is time we had 
someone on the Federal Reserve Board 
that is committed to immediately lower
ing the interest rates before it is too late. 
And I think it is time we had someone on 
the Federal Reserve Board who is not a 
Washington bureaucrat and who has 
lived and operated in the real economic 
world. 

It is nice to have a beautiful economic 
resume. It is nice to have statistics and 
charts. But today's high interest rate 
policy is a disaster not only on paper 
but in real life and it threatens to get 
worse. 

At a recent town meeting in Berlin, 
N.H., one unemployed resident said to 
me: 

Mr. Senator, I am impressed with your 
command of the figures and your command 

. of the statistics. But let me tell you one 
thing. Regardless of the unemployment 
figures in the State, the region, the Nation, 
as far as I am concerned when I am out of 
work the unemployment rate is 100 percent. 

And that is going to continue. There 
are going to be more and more families 
where the unemployment rate is 100 per
cent if we do not break the tight money, 
unconscionably high interest rate cycle. 

Today in New Hampshire, realtors, the 
housing industry, and related small busi
nesses already are being especially hard 
hit. To respond to this crisis in our hous
ing and small business sectors it is essen
tial that the present vacancy on the Fed
eral Reserve Board be filled with an in
dividual who is acutely attuned to the 
devastating impact high interest rates 
are having on small business. For this 
reason too I oppose the nomination of 
Lyle Gramley to the Federal Reserve 
Board. 

If our economy was thriving I am sure 
Mr. Gramley would satisfactorily fill this 
vacant seat. But our economy is stagger
ing and times are tough for small busi
·ness. We need fresh new perspectives on 
the Board. We need a Board member 
with an orientation to the impact partic
ular economic policies will have on 
small business a,nd the courage to oppose 
those policies which unfairly discrimi
nate against the housing industry, the 
farm community, and the small business 
community. 

Mr. Gramley simply does not bring 
that much-needed perspective to the 
Board. According to today's Wall Street 
Journal, Mr. Gramley favors the Board's 
present policies to slow the growth of 
money and credit. As one of President 
Carter's top economic aides his outlook 
is not surprising. But to me it simply 
does not make sense to expect someone 
who has been instrumental in developing 
the economic policy that is now wreaking 
havoc on small businesses to be able to 
direct us out of our current economic 
quagmire. 

Monetary policy is a highly complex 
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aspect of economics. Since it carries far
reaching impact both home and abroad, 
I am not advocating that the vacancy on 
the Federal Reserve Board be filled by 
a candidate who favors any one special 
interest group. 

I am simply urging my colleagues in 
the Senate to recognize the need to di
versify the background of the Federal 
Reserve Board so that policies which 
cripple large segments of our society will 
be halted. An important step in this 
direction is to select an individual with 
vision and sensitivity to the small busi
ness, housing, and farm communities 
which account for 50 percent of our gross 
national product. 

The backbone of our economy, both 
nationally, and especially in New Hamp
shire, is small business. The contribu
tions of small business to our economic 
growth cannot be emphasized enough. 
Small business creates almost 70 percent 
of the new jobs in the United States and 
employs over half of the private sector 
work force. Well over half of our new 
inventions and technologies emerge from 
the small business community. 

Despite these considerable contribu
tions our national policy has frequently 
relegated small business to the low rung 
on the legislative ladder. As a result our 
country is suffering from a severe case 
of economic atrophy. And the small 
business entrepreneur is :becoming an 
endangered species. I have·· 1ong recog
nized that to insure the well-being of our 
free enterprise system, we must diligently 
work, not only to protect small business, 
but we must take immediate legislative 
action to revitalize small business. Simply 
stated, there is no single concern as sig
nificant to the resurgence of our na
tional economy as the revitalization of 
the small business community. 

For too long the Federal Reserve 
Board, and Federal economic policy in 
general, have catered to the Fortune 
500 firms. Today a quick reading of 
the headlines, the unemployment lines, 
and the worried lines on the faces of 
millions of hard-working hard-pressed 
Americans spell out how disastrous that 
one-sided economic policy has been. 

The Federal Reserve Board must re
alize that small business is not big busi
ness and is not governed by the same 
economic laws. Small business depends 
much more heavily on commercial bank 
financing, and that dependence is grow
ing. So when interest rates go up and 
credit becomes tight, small business is 
the first and hardest hit. Also small busi
nesses are much more "price takers" 
than "price makers," as a result they are 
unable to absorb the higher costs caused 
by higher interest rates. 

The obvious way to change the Federal 
Reserve Board's perspective is to fill the 
present vacancy with a candidate who 
along with an extensive knowledge and 
experience in general economic and 
monetary policy, also possesses a keen 
awareness of the impact those policies 
will have on the small business com
munity in New Hampshire and the 
Nation. 

I urge my Senate colleagues to consider 
this vital criteria when considering Mr. 

Gramley's nomination and I urge other 
Senators to join me in standing up for 
small business and a fair economic policy 
and oppose Mr. Gramley's nomination to 
the Board of Governors of the Federal 
Reserve System. 

MESSAGES FROM THE PRESIDENT 
Messages from the President of the 

United States were communicated to the 
Senate by Mr. Saunders, one of his 
secretaries. 

CONTINUATION OF EMERGENCY 
BUILDING TEMPERATURE RE
STRICTIONS-MESSAGE FROM 
THE PRESIDENT-PM 195 
The PRESIDING OFFICER laid be

fore the Senate the following message 
from the President of the United States, 
together with accompanying papers, 
which was referred to the Committee on 
Energy and Natural Resources: 

To the Congress of the United States: 
On July 10, 1979, I issued a Proclama

tion pursuant to the Energy Policy and 
Conservation Act of 1975 by which I im
plemented Standby Energy Conservation 
Contingency Plan No. 2 and imposed 
emergency building temperature restric
strictions, effective July 16, 1979. 

I have now issued the attached Proc
lamation renewing the required statutory 
findings and continuing the Plan in ef
fect until January 16, 1981, unless earlier 
rescinded. 

JIMMY CARTER. 
THE WHITE HOUSE, April 16, 1980. 

PROPOSED LOCAL GOVERNMENT 
FISCAL ASSISTANCE AMEND
MENTS OF 19·80-MESSAGE FROM 
THE PRESIDENT-PM 196 
The PRESIDING OFFICER laid before 

the Senate the fallowing message from 
the President of the United States, to
gether with accompanying papers, which 
was ref erred to the Committee on 
Finance: 

To the Congress of the United States: 
I am transmitting to Congress today 

legislation titled the "Local Government 
Fiscal Assistance Amendments of 1980." 
This legislation authorizes a five-year 
extension of the general revenue sharing 
program for local governments. It 
amends and extends the current author
ization for the general revenue sharing 
program, which expires on September 
30, 1980. 

In my January budget, I indicated 
that I would support a $6.9 billion ex
tension of the General Revenue Sharing 
program, with full participation by the 
States. Since that time, inflation has 
accelerated considerably and it has be
come imperative that we restrain Fed
eral spending and balance the Federal 
budget. I therefore am proposing today 
that the revenue sharing program be ex
tended only for local governments. I also 
am recommending that funding for the 
program be reduced to the transitional 
level of $5.1 billion in the next two fiscal 

years and $4.6 billion in ft.seal years 1983 
through 1985. 

When the general revenue sharing 
program was first enacted in 1972, State 
and local governments confronted sig
nificant fiscal needs. Many States and 
localities faced growing demands for 
services, which they were unable to fi
nance with their own tax resources. At 
the same time, Federal revenues were 
expected to grow rapidly, providing the 
resources for additional aid to States, 
counties and cities. 

Today the economic situation is quite 
different. Most State governments are 
stronger fiscally than they were just a 
decade ago. They have broader and more 
responsive tax systems, which have pro
duced rapid growth in revenues. In the 
last decade alone, State government 
revenues have grown sixty percent fast
er than the Gross National Product. 
Some States, as a result, have accumu
lated substantial budget surpluses. 

While the ft.seal condition of the States 
has improved substantially, many local 
governments continue to have diftlculty . 
financing essential services with their 
own tax resources. These· cities, counties 
and towns are squeezed between growing 
demands for services and shrinking tax 
bases. This fiscal squeeze is particularly 
severe for the cities and counties with 
large numbers of poor or disadvantaged 
citizens. 

Finally, the high rate of inflation has 
made it necessary to restrain Federal 
spending and balance the Federal budg
et. As a result, the Federal government 
does not have suftlcient resources to meet 
all of the demands on its budget. 

These changes in the economy make 
it essential that Federal policies and pro
grams be adapted to current require
ments. We need to achieve a balanced 
budget and disciplined restraint in Fed
eral spending. We need to recognize the 
fiscal resurgence of the States and ask 
them to join us as full partners in solv
ing our domestic problems, including the 
fight against inflation. And we must face 
the fact that many local governments 
confront responsibilities beyond their ca
pacities, and that Federal assistance 
must go to those with the greatest needs. 

This legislation embodies my commit
ment to a strong and vital Federal sys
tem and responds to the need for greater 
fiscal responsibility at all levels of gov
ernment. The legislation retains the most 
important features of the current reve
nue sharing program. 
-I am proposing that the program be 

funded for a full five years and that 
entitlements to local governments 
are continued on the same basis as 
the current law. This long-term ex
tension will allow cities, counties, 
and towns to plan their budgets for 
several years and to use Federal 
funds eftlciently. 

-I am proposing that the flexibility 
provided to local governments in the 
current revenue sharing program be 
retained. This will ensure that reve
nue sharing funds are distributed 
with minimal administrative cost 
and little red tape. It will also allow 
local governments to be responsive 
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to local needs, rather than to priori
ties set in Washington. 

-Finally, I am proposing that the 
citizen participation and anti-dis
crimination provisions of the cur
rent program be reauthorized in 
their entirety. This will ensure con
tinued progress in making local gov
ernment more accessible and respon
sive to all citizens. 

The legislation I am transmitting also 
includes important changes in the cur
rent program. These changes will make 
the revenue sharing program more re
sponsive to the needs of local govern
ment and more consistent with the cur
rent economic situation. 

First, I am proposing that the States 
no longer receive general revenue shar- . 
ing assistance. While I recognize that 
this recommendation will cause diffi
cult adjustments in a few States, it re
flects the improved fiscal health of the 
States and the need for greater ftscal 
responsibility and a balanced Federal 
budget. 

Second, I am proposing that $500 
million be added to the local share of 
general revenue sharing in each of the 
nex:t two years. This $500 million of 
transitional assistance is intended to 
help local governments adjust to reduc
tions in State aid resulting from the 
discontinuation of revenue sharing for 
the States. The $500 million will be 
concentrated in the States that pro
vide the greatest amount of aid to their 
local governments. Without these funds, 
many cities and counties will be forced 
to lay off essential workers or to raise 
already high property tax rates. 

Third, I am proposing modest changes 
in the intrastate formula for allocating 
general revenue sharing funds. These 
changes will provide increases in aid to 
local governments with large numbers of 
poor and disadvantaged citizens and 
with very high tax burdens. They will 
help reduce the large disparities that 
exist between wealthy and poor com
munities in many States. 

Finally, I am proposing that local 
governments that receive revenue shar
ing aid be audited every two years. This 
provision will facilitate continued im
provement in local government finan
cial management practices. 

During my Administration, we have 
built a new partnership between the 
Federal government and State and local 
governments. This partnership has 
brought new vitality to our Nation's 
States, counties and cities. rt has pro
vided consistent and stable funding for 
critical State and local needs. And it has 
given State and local officials an op
portunity to help shape the legislation 
that affects them. 

My proposals for renewing general 
revenue sharing strengthen the partner
ship that we have forged in the last three 
years. I hope Congress will join me in 
this effort. 

JIMMY CARTER. 

THE WHITE HOUSE, April 16, 1980. 

REPORT OF THE UNITED STATES 
SINAI SUPPORT MISSION-MES
SAGE FROM '.!'HE PRESIDENT
PM 197 

The PRESIDING OFFICER laid be
fore the Senate the following message 
from the President of the United States, 
together with an accompanying report, 
which was ref erred to the Committee on 
Foreign Relations: 

To the Congress of the United States: 
I am pleased to transmit herewith the 

Ninth Report of the United States Sinai 
Suppart Mission. 1t covers the Mission's 
activities during the six-month period 
ending April 1, 1980. This Report is pro
vided to the Congress in conformity with 
Section 4 of Public Law 94-110 of Oc
tober 13, 1975. 

The Peace Treaty that Egypt and 
Israel signed in Washington on M.arch 
26, 1979, called for the United States to 
continue its monitoring responsibilities 
in the Sinai until January 25, 1980, when 
Israeli armed forces withdrew from areas 
east of the Giddi and Mitla Passes. This 
mission was completed on schedule and 
to the satisfaction of all parties. 

Trilateral talks in Washington in the 
fall of 1979 resulted in an ad referendum 
agreement that the United States, using 
the Sinai Field Mission, would verify 
certain military constmints-specified in 
Annex I of the Treaty-in the area of 
the Sinai west of the interim Buff er 
Zone. Subsequent negotiations among 
the three parties will, when completed, 
specify the details of this agreement. Ad
ministration officials have been in touch 
with appropriate Congressionia.1 com
mittees on various aspects of this United 
States undertaking and will provide Con
gress with all agreements and under
standings to which the United States is 
a party, as soon as they become avail
able. 

This year's funding of the Sinai Sup
part Mission is authorized under Chapter 
6, Part II of the Foreign Assistance Act, 
"Peacekeeping Operations." At any re
quest, the Congress restored $6 million 
of the Sinai Suppart Mission funds for 
fiscal year 1980, to cover anticipated out
lays associated with the new United 
States task in the Sinai. In addition, I 
approved a request for an additional $3.9 
million to provide the Sinai Field Mis
sion with the use of aircraft to carry 
out its verification assignment. Appro
priate notices have been submitted to 
Congress regarding the proposed trans
fer of funds. 

The American peacekeeping initiative 
in the Sinai has been a highly successful 
one to date. I urge the Congress to con
tinue its suppart for this Mission as part 
of the larger United States effort to pro
mote a permanent peace in the Middle 
East. 

JIMMY CARTER. 
THE WHITE HOUSE, April 16, 1980. 

PROPOSED RESCISSIONS AND DE
FERRALS OF BUDGET AUTHOR
ITY-MESSAGE FROM THE PRES
IDENT-PM 198 

The PRESIDING OFFICER laid be
fore the Senate the following message 
from the President of the United 

States, together with an accompany
ing report, which was ref erred to the 
Committee on the Budget, the Commit
tee on Appropriations, the Committee 
on Agriculture, Nutrition, and Forestry, 
the Committee on Commerce, Science, 
and Transportation, the Committee on 
Energy and Natural Resources, the 
Committee on Environment and Public 
Works, the Committee on Governmen
tal Affairs, the Committee on Armed 
Services, the Committee on Finance, the 
Committee on Labor and Human Re
sources, the Committee on Banking, 
Housing, and Urban Affairs, the Com
mittee on Foreign Relations, the Select 
Committee on Small Business, and the 
Committee on Rules and Administra
tion, jointly, pursuant to order of Jan
uary 30, 1975: 

To the Congress of the United States: 
In accordance with. the Impoundment 

Control Act of 1974, I herewith repart 
53 proposals to rescind a total of $1,-
472.7 million in budget authority pre
viously provided by the Congress. In 
addition, I am reporting 21 new defer
rals totalling $6,916.4 million. 

These rescission proposals and def er
rals are an integral part of my recently 
announced anti-inflation program, and 
wiU help achieve a balanced Federal 
budget in 1981. 

The details of each rescission pro
posal and deferral are contained in the 
attached reports. 

JIMMY CARTER. 
THE WHITE HOUSE, April 16, 1980. 

PRESIDENTIAL APPROVALS 
A message from the President of the 

United States reported that he had ap
proved and signed the following acts and 
joint resolutions: 

On April 3, 1980: 
S. 1515. An act to authorize the striking of 

Bicentennial medals. 
On April 8, 1980: 

S.J. Res. 131. Joint resolution designating 
April 10, 1980, as "ORT Centennial Day." 

On April 10, 1980: 
S.J. Res. 97. Joint resolution designating 

April 13 through April 19 as "Days of Re
membrance of Victims of the Holocaust." 

On April 11, 1980: 
S. 2427. An act to encourage greater pa.rtic

ipa.tion in the farmer-held reserve program 
for corn a.nd wheat, and for other purposes. 

MESSAGE FROM THE HOUSE 
At 11:31 a.m., a message from the 

House of Representatives delivered by 
Mr. Berry, one of its reading clerks, an
nounced that the House has passed the 
following bills, in which it requests the 
concurrence of the Senate: 

H.R. 6554. An a.ct to authorize appropria
tions for the fiscal year 1981 for certain mari
time programs of the. Department of Com
merce, a.nd for other purposes; a.nd 

H.R. 6613. An act to amend the Shipping 
Act, 1916, in order to prohibit regulation of 
collective bargaining agreements by the Fed
eral Maritime Commission. 

HOUSE BILLS REFERRED 
The following bills were read twice by 

their titles and referred as indicated: 
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H.R. 6554. An a.ct to authorize appropria
tions for the fl.sea.I year 1981 for certain mari
time programs of the Department of Com
merce, a.nd for other purposes; to the Com
mittee on Commerce, Science, a.nd Trans
portation. 

H.R. 6613. An a.ct to a.mend the Shipping 
Act, 1916, in order to prohibit regulation of 
collective bargaining agreements by the Fed
eral Ma.rtime Commission; to the Committee 
on Commerce, Science, and Transportation. 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introduced, read the first and 
second time by unanimous consent, and 
ref erred as indicated: 

By Mr. CANNON (for himself and Mr. 
LAXALT): 

S. 2562. A bill to provide hospital care 
facilities operated by the Veterans' Admin
istration within a reasonable distance of 
veterans with service-connected disabilities 
who live in the area of La.s Vegas, Nev.; to 
the Committee on Veterans' Affairs. 

By Mr. RIBICOFF (by request) : 
S. 2563. A bill to amend title 5, United 

States Code, to provide that certain benefits 
to which employees of the United States 
stationed in Alaska, Hawaii, Puerto Rico, or a 
territory or possession of the United States 
are entitled may be terminated under cer
tain conditions; to the Committee on Gov
ernmental Affairs. 

S. 2564. A bill to amend the Federal Prop
erty and Administrative Services Act of 1949, 
as amended, relating to the disposal of for
eign excess property, and for other purposes; 
to the Committee on Governmental Affairs. 

S. 2565. A bill to establish a Minority 
Business Development Agency in the Depart
ment of Commerce, and for other purposes; 
to the Committee on Governmental Affairs. 

S. 2566. A bill to authorize the Administra
tor of General Services to donate to State 
and local governments certain Federal per
sonal property loaned to them for civil de
fense use, and for other purposes; to the 
Committee on Governmental Affairs. 

By Mr. METZENBAUM: 
S. 2567. A bill to establish Federal mini

mum standards relating to composition of 
corporate boards, duties of corporate direc
tors, audit and nominating committees, 
shareholders' rights, and for other purposes; 
to the Committee on Banking, Housing, a.nd 
Urban Affairs. 

By Mr. HELMS: 
S. 2568. A bill to provide for multiple-use 

management under the Forest and Range
land Renewable Resources Planning Act of 
1974, as a.mended, of national forest lands not 
included in the National Wilderness Preser
vation System; to the Committee on Agricul
ture, Nutrition, ·a.nd Forestry. 

S. 2569. A bill to a.mend the United States 
Grain Standards Act to permit the Admin
istrator of the Federal Grain Inspection 
Service to delegate authority, under certain 
circumstances, to a State agency to perform 
official inspection at export port locations 
within the State if such State agency per
formed official inspections under such Act at 
an export port location at any time before 
July 1, 1976, and such State agency is pres
ently designated to perform ofticia.l inspec
tions at locations other than export port 
locations; to the Committee on Agriculture, 
Nutrition, and Forestry. 

By Mr. JOHNSTON: 
S. 2570. ·A bill to authorize the President 

to establish a program to reduce and order 
the dem·and for motor fuel during a severe 
energy supply interruption; to the Commit
tee on Finance. 

By Mr. THURMOND (for himself, Mr. 
DECoNCINI, Mr. DoMENICI, and Mr. 
JEPSEN): 

s. 2571. A bill to a.mend the Occupational 
Safety and Health Act of 1970 to assure equal 
protection for small businesses a.nd to pro
vide that certain employers who successfully 
contest citations or penalties under that Act 
will be awarded reasonable attorney's fees 
and other reasonable costs; to the Committee 
on Labor a.nd Human Resources. 

By Mr. MOYNIHAN: 
S. 2572. A bill to establish a. national me

morial to Franklin Delano Roosevelt, and for 
other purposes; to the Committee on Rules 
and Administration. 

By Mr. THURMOND: 
s. 2573. A bill to designate Clark Hill Dam 

and Lake on the Sa.va.nna.h River, Georgia and 
South Carolina., a.s Clarks Hill i;>a.m and Lake; 
to the Committee on Environment and Pub
lic Works. 

By Mr. LONG (for himself and Mr. 
MOYNIHAN) (by request): . 

S. 2574. A bill to authorize an extension and 
amendment of the revenue sharing program 
to provide genera.I purpose fl.sc-a.l assistance to 
local governments, and for other purposes; 
to the Committee on Finance. 

By Mr. DURKIN: 
S.J. Res. 163. A joint resolution to disap

prove the action ta.ken by the President un
der the Trade Expansion Act of 1962 in im
posing a. fee on imports of petroleum or pe
troleum products; to the Committee on 
Finance. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. CANNON (for himself and 
. Mr. LAXALT) : 

s. 2562. A bill to provide hospital care 
facilities operated by the Veterans' 
Administration within a reasonable dis
tance of veterans with service-connected 
disabilities who live in the area of Las 
Vegas, Nev.; to the Committee on Vet
erans' Affairs. 
• Mr. CANNON. Mr. President, I wish to 
introduce a bill for myself and Senator 
LAXALT pertaining to civilian hospital 
care for veterans in southern Nevada. 

The Veterans' Administration has just 
opened a new veterans~ outpatient clinic 
in Las Vegas to replace the former facil
ity in Henderson, Nev. The old clinic 
provided 9,600 square feet and the new 
facility has 38,500 square feet in a new 
two-story building. This is something the 
Nevada delegation has been working on 
for several years. It will meet the out
patient needs of our veteran community 
very nicely but still leaves a void insofar 
as hospital care is concerned. The Nevada 
delegation finds that veterans with 
service-connected disabilities who live in, 
or in the areas surrounding, Las Vegas 
must travel unreasonable distances to 
obtain hospital care in a Veterans' Ad
ministration facility. The delegation 
further finds that physical facilities suit
able for use 'by the Veterans' Administra
tion to provide such care are available in 
the city of Las Vegas and that such facil
ities can be leased and staffed without 
excessive cost to the United States. 

Specifically, located across the street 
from the new outpatient clinic is the 
Southern Nevada Memorial Hospital. Its 
facilities are presently being utilized for 
emergency care on a fee basis for vet
erans with service-connected disabilities. 
They have 2 empty wings comprised of 
58 beds which could be used for the 

establishment of a veteran hospital 
facility. 

The Las Vegas area is believed to be 
the largest isolated metropolitan popu
lation of veterans in the United States 
being 300 miles distant from the nearest 
veteran hospital. There are over 60,000 
veterans in southern Nevada, including 
what has been considered the highest 
percentage of Vietnam-related service 
veterans in the country. Here is a re
markable opportunity ta provide hos
pital care at a nonprofit county-operated 
hospital directly across the street from 
our new veterans outpatient clinic. 

The Southern Nevada Memorial Hos
pital is a comprehensive service general 
hospital. It has been used extensively for 
the emergency treatment of veterans, 
and under this legislation it would be 
available for general care as well. I hope 
my colleagues will agree that this is an 
expeditious way to greatly increase med
ical opportunities for Nevada veterans 
and will join me in support of this 
measure.• 
• Mr. LAXALT. Mr. President, I am 
pleased to join my distinguished col
league, the senior Senator fr0m Nevada, 
Senator CANNON, in introducing legisla
tion to provide hospital care facilities 
for veterans who live in· the southern 
Nevada area. 

I recognize that the Veterans' Admin
istration has provided health care to 
increasing numbers of veterans each 
year residing in southern Nevada 
through an expanded ambulatory care 
program. The outpatient clinic at Las 
Vegas was opened as part of this expan
s.ion program. However, Mr. President, 
we need to go further. In my view pro
viding local inpatient' cai;e is a logical 
extension of the present program. 

Under existing law the Veterans' Ad
ministration is limited in the use of pri
vate hospital facilities for the care and 
treatment of veterans. Generally, the 
care is limited to emergency hospitaliza
tion. The authorization in such cases is 
for the emergency care until the veteran 
can be safely moved to a VA medical 
center. 

Moreover, inpatient hospital care for 
veterans residing in southern Nevada 
can only be provided at the VA medical 
centers in southern California and Reno, 
Nev. Because of the travel distances in
volved, one may conclude that accessi
bility to a VA medical facility by south
ern Nevada veterans is marginal at best. 

The legislation proposed by Senator 
CANNON and myself would authorize the 
the Veterans' Administration to estab
lish limited medical facilities · in a local 
southern Nevada hospital or to use pri
vate-public facilities in the area for in
patient care for veterans. This would 
mean that southern Nevada veterans 
with service-connected disabilities 
would not be compelled to travel un
reasonable distances to receive hospital 
care. 

Mr. President, I urge that this legisla
tion be acted upon favorably by the 
Congress in an expeditious manner.• 

By Mr. RIBICOFF (by request): 
S. 2563. A bill to amend tit)e 5, United 

states Code, to provide that certain 
benefits to which employees of the 
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TJnited. States stationed in Alaska, Ha
·vaii, Puerto Rico, or a territory or pos
bession of the United States are entitled 
may be terminated under certain con
ditions; to the Committee on Govern
mental Affairs. 
•Mr. RIBICOFF. Mr. President, at the 
request of the Department of Defense, I 
am introducing legislation to amend 
title 5, United States Code, to provide 
that certain benefits to which employees 
of the United States stationed in Alaska, 
Hawaii, Puerto Rico, or a territory or 
possession of the United States are en
titled may be terminated under certain 
conditions. 

The Department of Defense advises 
that the purpose of this legislation is to 
require that certain costly, special bene
fits provided to employees of the United 
States who are stationed in such places 
be terminated when the circumstances 
which justified the original grant of 
these benefits and allowances no longer 
exist. 

I ask unanimous consent that the text 
of the bill and the accompanying letter 
from the Department of Defense ex
plaining the purpose of, and need for, 
the legislation be printed in the RECORD. 

There being no objection, the bill and 
material were ordered to be printed in 
the RECORD, as follows: 

s. 2563 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That section 
5726(b) of title 5, United States Code, is 
amended by inserting immediately after the 
first sentence the following sentence: "How
ever, an employee whose entitlement to travel 
and transportation expenses under section 
5728(a) of this title is terminated. may not 
be allowed expenses under this subsection 
for the remainder of the employee's employ
ment in the same a.rea." 

SEc. 2. section 5727(b) of title 5, United 
States Code, is amended by inserting at the 
end the following sentence: "However, no 
motor vehicle may be transported at Govern.
ment expense for an employee following the 
termination of the employee's entitlement 
to travel and transportation expenses under 
section 5728(a) of this title for the remain.
der of the employee's employment in the 
same area." 

SEC. 3. section 57·28(a) of title 5, United 
States Code, is amended by inserting the fol
lowing sentence at the end: "However, the 
entitlement of an employee stationed in 
Alaska., Hawaii, Puerto Rico, or a territory or 
possession of the United States to travel 
and transportation expenses under this sub
sectio~ will be terminated for the remainder 
of the employee's employment in the same 
area when the em~loyee has been in con
tinuous civilian service of the United States 
in one of these areas for five years, unless--

( 1 ) the head of the agency determines 
that a period of six years would be more ap
propriate in order to con.form with the tour 
of duty configurations; · 

(2) the head of the agency under regula
tions prescribed by the President determines 
that continuation of benefits ls warranted 
and in the interest of the United States for 
an individual or a group of employees; or 

(3) the post of duty ls determined, under 
regulations prescribed by the President, to 
be a hardship station." 

SEC. 4. Section 5941 (a) of title 5, United 
States Code, is amended by inserting the fol
lowing sentence at the end: "However, an 
employee whose entitlement to travel and 
transportation expenses under section 5728 
(a) of this title is terminated by the agency 

is not thereafter entitled to any allowance 
based on conditions of environment described 
in paragraph (2) of this subsection for the 
remainder of the employee's employment in 
the same area." 

SEC. 5. Section 6302 of title 5, United States 
Code, ls amended by inserting the following 
subsection at the end: 

"(g) An employee whose entitlemen;t to 
travel and transportation expenses under 
section 5728(a) ls termin:a.ted by the agency 
is not thereafter entitled to benefits provided 
by sections 6303 ( d) , 6304 ( b) , and 6305 (a) of 
this title for the remainder of the employee's 
employment in the same area." 

SEC. 6. Notwithstanding the amendments 
made by this Act, an employee who, on the 
effective date of this Act, ls serving in Alaska, 
Hawaii, Puerto Rico, or a territory or posses
sion of the United States, retains his entitle
ment to the benefits under section 5728(a.) 
of title 5, United States Code, until the ex
piration of five years of continuous service in 
the area., (six years if head of the agency 
determin:es that it would be more appropriate 
under section 5728(a) of this title) or 180 
days from the date of enactment of this Act, 
whichever is later. 

GENERAL COUNSEL OF THE 
DEPARTMENT OF DEFENSE, 

Washington, D.O., March 7, 1980. 
Hon. WALTER F. MONDALE, 
President of the Senate, 
Washington, D.C. 

DEAR MR. PRESIDENT: Enclosed herewith lS 
a draft of proposed legislation, "To a.mend 
title 5, United States Code, to provide that 
certain benefits to which employees of the 
United States stationed in Alaska, Hawaii, 
Puerto Rico, or a. territory or possession of 
the United States are entitled may be termi
nated under certain conditions". 

This proposal is a part of the Department 
of Defense Legislative Program for the 96th 
Congress. The Office of Management and 
Budget advises that, from the standpoint of 
the Administration's program, there is no 
objection to the submission of this proposal 
for the consideration of the Congress. It is 
urged that this proposal be enacted by the 
Congress. 

PURPOSE OF THE LEGISLATION 
The purpose of this legislation ls to re

quire that certain costly, special benefits pro
vided to employees of the United States who 
are stationed in Alaska, Ha.wail, Puerto Rico, 
or the territories or possessions of the United 
States be terminated when the circumstances 
which justified the original grant of these 
benefits and allowances no longer exist. Man
power needs in these offshore areas are nor
mally met, insofar as practicable, by employ
ment of local residents. Under current law, 
persons recruited from outside one of the 
designated areas, or persons recruited locally 
who have actual places of residence outside 
the area, are entitled to certain special ben
efits, such as: 

Travel for themselves and their families 
between their place of residence and their 
duty posts, and transportation and storage of 
household goods, personal effects, and pri
vately-owned vehicles, under sections 5722 
and 5724-5731 of title 5, United States Code. 

Additional compensation provided as ·a re
cruitment incentive, under section 5941 of 
title 5, United States Code. 

Special leave benefits; i.e., periodic home 
leave and authorization to accumulate an
nual leave beyond usual limits, under sec
tions 6303 and 6304 of title 5, United States 
Code. 

Periodic transportation a.t Government ex
pense to and from home of record, under 
section 5728 of title 5, United States Code. 

In the years during and following World 
War II, the m111tary departments engaged 
in extensive recruitment from the United 
States mainland to overcome local labor 
market shortages in United States offshore 

areas. Many persons thus recruited have 
remained in the offshore areas for long 
periods and are stlll employed there. A num
ber of these persons have acquired common 
attributes of local residents, and their con
nections with their former places of resi
dence have eroded. Yet, they stm have 
the status of "mainland recruits", and re
tain the special benefits referred to above 
to which they continue to be entitled solely 
because they stlll claim, or merely because 
they previously claimed, places of residence 
outside the areas in which they are sta
tioned. Under present law and regulations, 
a mainland recruit continues to be entitled 
to the benefits described above as long as he 
ls permitted to remain at his oversees post. 

For several years, the Department of De
fense has been concerned that these special 
benefits can no longer be justified for these 
employees. The Comptroller General has also 
been concerned and in three reports, the 
latest in 1976, recommended the elimination 
of these unjustified expenditures. 

In October 1971, the Department of De
fense sought to discontinue these unjusti
fied costs by directing affected employees to 
accept reassignment to positions on the 
United States mainland or in other areas 
from which they were recruited and then 
to separate them if they refused to accept 
such reassignments. A number of problems 
were encountered by the Department of De
fense with the administrative procedures. As 
a result, it was decided that the objective 
of terminating these special benefits could 
best be accomplished through legislation. 

After considerable study, it has been con
cluded that the fairest and most equitable 
method would be simply to terminate en
titlement to special offshore benefits on the 
basis of one criterion-length of service in 
the same area. A reasonable period would be 
after five or six consecutive years in the 
same area depending upon the tour of duty 
configuration used by a particular agency. 
Once an employee has served in one area 
that long, he or she should have the special 
benefits terminated and be considered as a 
local resident for these purposes. 

Under this approach, the Department of 
Defense would propose that efforts be made 
to transfer those employees who elect not 
to remain in the area and wish to return 
to employment in the Continental United 
States or in the area from which recruited. 
Employees currently serving in these areas 
on a second or subsequent tour would be 
required, upon completion of their current 
tour, to make a decision to remain or re
turn. The benefits described a.bove wlll be 
terminated for those who elect to remain 
in the area. 

It ls our intent that the benefits provided 
by 5 U.S.C. § 5728(a.), 5 U.S.C. § 5941(a), and 
5 U.S.C. § 6302 would be terminated for the 
remainder of employment in the same area. 
If the employee was subsequently relocated 
to another area or returned to the same area 
after a period of employment outside that 
area, the employee would again be eligible 
for the benefits provided by these sections. 

Employees serving in designated hardship 
stations would retain their eligib111ty for 
these benefits. Termination of benefits ls 
further limited to those instances where the 
employee has completed in the same area 
5 or 6 years of continuous civilian, as dis
tinguished from military, service. 

In order to preclude the loss of earned 
entitlements, employees whose special bene
fits are terminated and who, at the time of 
termination, have earned an entitlement to 
return transportation, to the home of record, 
would retain entitlement to such return 
transportation and shipment of household 
effects while stlll employed or within one 
year from the date of separation from the 
Federal service. 

We have not defined "area" in the pro
posed legisla.tion since we believe it would 
be more appropriately defined in the lmple-
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men ting regulations. However, it is our in
tent that all of Ala.ska. would be a.n area., all 
of Hawaii would be an area., and so forth. 

It is believed that the establishment of a. 
time limit to a.n entitlement to offshore bene
fits, combined with existing rotation pro
grams for offshore areas, will be the most 
effective and fairest solution to the problem. 
It will be the easiest to administer, will be 
automatic in terms of its effect upon em
ployees, and will be understandable and not 
subject to claims of discrimination. 

COST AND BUDGET DATA 
Enactment of this proposed legislation will 

not result in any added cost to the Depart
ment of Defense; to the contrary, applied 
Government-wide, it will result in consider
a.ble savings, estimated to be 2-3 million dol
lars annually. 

Sincerely, 
TOGO D. WEST, Jr.e 

By Mr. RIBICOFF (by request): 
S. 2564. A bill to amend the Federal 

Property and Administrative Services 
Act of 1949, as amended, relating to the 
dispasal of foreign excess property, and 
for other purposes; to the Committee on 
Governmental Affairs. 
• Mr. RIBICOFF. Mr. President, at the 
request of the Secretary of Commerce, 
I am introducing legislation to amend 
the Federal Property and Administrative 
Services Act of 1949, as amended, relat
ing to the disposal of foreign excess 
property. 

The Secretary of Commerce advises 
that this proposed legislation would a;u
thorize the importation of foreign excess 
property, subject to stated conditions and 
safeguards, and would clarify and sim
plify existing procedures. 

I ask unanimous consent that the. text 
of the bill, and a statement of the pur
pose of and the need for the legislation, 
submitted by the Secretary of Commerce, 
be printed in the RECORD. 

There being no objection, the bill and 
material were ordered to be printed in 
the RECORD, as follows: 

s. 2564 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That section 
1 (a) subsection (a.) of section 402 the Federal 
Property and Administrative Services Act of 
1949, as amended (40 U.S.C. 512(a)) is hereby 
further a.mended to read as follows: 

" (a) AUTHORITY OF EXECUTIVE AGENCY.
Foreign excess property not disposed of under 
subsections (b) and (c) of this section may 
be disposed of (1) by sale, exchange, lease, 
or transfer, for cash, credit or other property, 
with or without warranty and upon such 
other terms and conditions a.s the head of the 
executive agency concerned deems proper; or 
(2) for foreign currencies or credits, or sub
stantial benefits or the discharge of claims 
resulting from the compromise or settlement 
of such claims by any executive agency in 
accordance with the law, whenever the head 
of the executive agency concerned deter
mines that it is in the interest of the United 
States to do so; but in no event shall any 
property be disposed of without notice having 
been given that its importation into the 
United States is prohibited unless the Sec
retary of Commerce makes the determination 
required by subsection (d) of this section. 
Such property may be disposed of without 
advertising when the head of the executive 
agency concerned finds so doing to be most 
practicable and to be advantageous to the 
Government. The head of each executive 
agency responsible for the disposal of foreign 
excess property may execute such documents 

for the transfer of title or other interest in 
property and take such other action as he 
deems necessary or proper to dispose of such 
property; and may authorize the abandon
ment, destruction, or donation of foreign 
excess property under his control which has 
no commercial value or the estimated cost 
of ca.re and handling of which would exceed 
the estimated proceeds from its sale." 

(b) Section 402 of the Federal Property 
and Administrative Services Act of 1949, as 
amended (40 U.S.C. 512) is further amended 
by adding a new subsection (d) as follows: 

"(d) RESTRICTION ON IMPORT INTO THE 
CUSTOMS TERRITORY OF THE UNITED STATES.
No foreign excess property disposed of pur
suant to subsection (a) of this section nor 
property originally exported by grant under 
chapter 2 of part II of the Foreign Assistance 
Act of 1961, as amended, by sale under chap
ter 2 of the Arms Export Control Act, or by 
commercial export licensed under chapter 3 
of that Act, if such property ls of United 
States manufacture, shall be imported into 
the customs territory of the United States 
unless the Secretary of Commerce has deter
mined that the importation of such property 
would not have an adverse impact upon mar
kets in the United States. No determination 
shall be required, however, for any such 
property imported by any agency of the 
United States Government or upon certifi
cation by a. cognizant Federal agency that 
the property will be reexported. Any military 
surplus property of U.S. manufacture which 
cannot be demonstrated to lie outside the 
scope of this prohibition shall also be subject 
to this prohibition." 

SEC. 2. (a.) Subsection (b) of Section 404 
of the Federal Property and Administrative 
Services Act of 1949, as amended (40 U.S.C. 
514(b)) is further amended by adding the 
following sentences at the end thereof: 

"The head of any agency performing 
functions authorized by this title may pre
scribe such rules and regulations as may be 
necessary to perform such functions. Such 
rules and regulations may include a require
ment to maintain records relating to the 
sale, transfer and importation of property 
disposed of under this title for a period not 
to exceed three years following the date of 
importation into the customs territory of 
the United States." 

(b) Section 404 of the Federal Property 
and Administrative Services Act of 1949, as 
amended (40 U.S.C. 514) is further amended 
by adding a new subsection (f) as follows: 

"(f) Violation of any provision of this 
title or any regulation or order issued there
under may result in the suspension or revo
cation of authority to import property sub
ject to the provisions of this title for a 
period of not more than three years, in addi
tion to other penalties provided by law." 

SEC. 3. This Act shall become effective on 
the 90th day following the date of its 
enactment. 

STATEMENT OF PuRPOSE AND NEED 
The proposed legislation would authorize 

the importation of foreign excess property, 
if the Secretary of Commerce found that 
the importation of such property would not 
have an adverse impact upon markets in the 
United States, would include certain cate
gories of foreign surplus property hereto
fore not subject to review procedures, would 
make the proposed review procedures appli
cable only to foreign excess or similar sur
plus property which is of United States 
manufacture, and would eliminate the re
quirement that the Secretary of Agriculture 
review the return of foreign surpluses of 
agricultural commodities, food, or cotton or 
woolen goods. 

In the years since the enactment of the 
Federal Property and Administrative Serv
ices Act of 1949, as amended, the ·volume of 
requests for the importation of foreign 

excess property (FEP) has decreased sig
nificantly from post-World War II levels, 
with a consequent decrease in their poten
tial for adverse impact upon the Nation's 
economy. Moreover, a more exacting eco
nomic criterion has been applied to the 
importation of FEP than has been applied 
to the disposal of domestic surplus prop
erty, which latter category has comprised 
more than 80 percent of all Federal surplus 
disposals since 1964. 

This proposal would change the more 
stringent economic criterion applicable to 
the importation of foreign excess property, 
currently requiring the Secretary of Com
merce to make an affirmative finding that the 
importation of such property, regardless of 
the value and/or volume of the property, 
would relieve domestic shortage or otherwise 
benefit the economy, to a. test of whether 
such imports would or would not have an ad
verse impact on the economy. The no-ad
verse-impact economic criterion proposed 
herein would substantially reduce the bur
dens on both the Government and importers 
of FEP by (1) allowing greater reliance on 
import authorization by published general 
determinations for certain property cate
gories, (2) eliminating in most cases individ
ual application and pre-import review, and 
(3) substituting a. declaration-type entry 
procedure in lieu of the case-by-case review 
and determination. Case-by-case review pro
cedures would thereafter be required only 
for import-sensitive kinds of property or im
portations of a. quantity of property beyond 
that authorized in a published general deter
mination. 

Current law, in addition, has yielded incon
sistent results in that it does not subject 
to the import review procedures certain prop
erty excessed overseas by foreign government 
agencies, originally shipped abroad pursuant 
to U.S. mil1tary assistance (MAP) or foreign 
military sales (FMS) programs, and physi
cally and commercially indistinguishable 
from foreign excess property subject to the 
Act. Because the law currently does not ap
ply to such categories of property it is nec
essary to document the source of surplus 
property proposed for import and determine 
whether ea.ch specific shipment ls or is not 
FEP as defined by the Act. When the source 
of the property cannot be documented, as 
frequently happens, the practical effect is 
the exclusion of the property from importa
tion, regardless of ( 1) whether the property 
is in fact FEP and (2) whether its entry 
would be found to satisfy the economic cri
terion set by law. This situation has been a 
substantial burden on importers and has re
sulted in additional administrative costs to 
the Government. The proposed legislation 
would adjust this policy anomaly by sub
jecting MAP and FMS property to the pro
posed amended procedures. Imports of such 
pronerty by a U.S. Government agency, or its 
contractor, as well as temporary imports for 
repair and reha.bil1tation, either by the U.S. 
Government or by a foreign government in 
cooperation with a. U.S. agency, would, of 
course, not be subject to the import restric
tion. 

The proposed amendment would make the 
proposed review procedures applicable only to 
foreign excess or similar surplus property 
which is of United States manufacture. Pres
ently, FEP manufactured overseas ls subject 
to the review procedures, and because the 
importation of such materiel ls already sub
ject to applicable tariff laws, the additional 
review procedures are unnecessary. 

Imports of foreign excess food and other 
agricultural products, currently subject to 
control by the Department of Agriculture, 
have been rare. Formal application and re
view mechanisms have never been established 
and the enactment of the proposed no
adverse-impact criterion would effectively 
eliminate the need for any control. His
torically, in consultation with the Depa.rt-
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ment of Agriculture, the Department of 
Commerce has exercised jurisdiction over 
finished products with agricultural content, 
such as C-rations. wool blankets and cotton 
shirts. It 111 expected that Department of 
Commerce jurisdiction over such processed 
food and products would be maintained un
der the present proposal. 

In addition to the principal changes dis
cussed above, the proposed amendment of 
Subsection (b) of Section 404 will provide 
the Secretary of Commerce specific authori
ty to issue rules and regulations necessary 
to administer the provisions of the Act. The 
statute currently does not expressly provide 
for rule-ma.king authority, although regula
tions have been issued on the basis of im
plied authority. 

Administrative sanctions, including sus
pension or revocation of the authority to im
port property in the covered categories, for 
violations of the statute or implementing 
regulations are also specifically provided. 
Criminal penalties already exist for fraud
ulent misrepresentations (18 U.S.C. 1001) 
and willful violations of laws administered 
by the U.S. Department of the Treasury. A 
record-keeping requirement is also proposed 
in order to facilitate the enforcement of ad
ministrative sanctions. Because such record
keeping requirement is consistent with nor
mal business practices, it is not expected to 
increase burdens on most importers. 

A 90-da.y delay in the effect of the amend
ments is proposed in order to provide both 
sufficient prior notice to a.11 parties intending 
to import property and opportunity for the 
development of new regulations and proce
dures appropriate to the a.mended Act.e 

By Mr. RIBICOFF (by request): 
S. 2565. A bill to establish a Minority 

Business Development Agency in the De
partment of Commerce. and for other 
purposes; to the Committee on Govern
mental Affairs. 
e Mr. RIBICOFF. Mr. President, at the 
request of the Secretary of Commerce, I 
am introducing legislation to establish a 
Minority Business Development Agency 
in the Department of Commerce, and for 
other purposes. 

I ask unanimous consent that the text 
of the bill and the accompanying letter 
of transmission. section-by-section 
analysis, and statement of purpose and 
need be printed in the RECORD. 

There being no objection, the bill and 
material were ordered to be printed in 
the RECORD, as follows: 

s. 2565 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That this 
Act may be cited a.s the "Minority Business 
Development Agency Act of 1980." 

FINDINGS AND PURPOSES 

SEC. 2. (a.) The Congress find and declares 
that although existing programs of the Fed
eral, state and local governments and of the 
private sector of the United States economy 
have contributed toward a. lessening of a.n 
historic and persistent pattern of discrimina
tion against minority groups, minority busi
ness enterprises have as yet been unable to 
pa.rtlclpa.te fully in the nation's commerce. 

(b) It ls the purpose of this Act to estab
lish a Minority Business Development Agency 
in the Department of Commerce to help as
sure that members of the minority groups 
have a.n equal opportunity to participate 1n 
the nation's commerce. 

SEc. 3. As used in this Act, the term-
( 1) "Secretary" means the Secretary of 

Commerce. 
(2) "Minority business enterprise" means 

a business or commercial enterprise which ls 
at lea.st 51 Der centum owned by one or 

more socially and economically disadvan
taged individuals; or, in the case of any 
publicly owned business, a.t least 51 per cen
tum of the stock of which ls owned by one 
or more socially and economically disad
vantaged individuals; and whose manage
ment and dally business operations a.re con
trolled by one or more of such individuals. 

(3) "Socia.Uy dlsa.dva.nta.ged lncllvidua.ls" 
are those who have been subjected to racial 
or ethnic preju~ice or cultural bias because 
of their identity as a member of a. group 
without regard to other individual qualities. 

(4) "Economically disadvantaged individ
uals" a.re those socially disadvantaged indi
viduals whose ab111ty to compete in the free 
enterprise system has been impaired due to 
diminished capital and credit opportunities 
as compared to others in the same business 
area. who a.re not socially disadvantaged. In 
determining the degree of diminished credit 
and capital opportunities the Agency shall 
consider, but not be limited to, the assets and 
net worth of such socially disadvantaged in
dividual. 

(5) "Members of minority groups" in
clude Black Americans, Hispanic Ameri
cans, Native Americans, and other minori
ties, or any other individual found to be 
disadvantaged by the Secretary of Com
merce. 

(6) The terms "state", "states", and 
"United States" include the several states, 
the District of Columbia., the Commonwealth 
of Puerto Rico, the territories of the Virgin 
Islands, Guam, American Samoa., and the 
Commonwealth of the Northern Marianas. 
FUNCTIONS AND RESPONSIBILITIES OF THE SEC-

RETARY AND ESTABLISHMENT OF THE MINOR

ITY BUSINESS DEVELOPMENT AGENCY 

SEC. 4. (a) The Secretary of Commerce shall 
be responsible for administering this Act. 

(b) There ls established in the Depart
ment of Commerce a.n agency to be known as 
the Minority Business Development Agency. 

( c) The Secretary shall coordinate as con
sistent with law the plans, programs, and 
operations of the Federal Government which 
affects or may contribute to the establish
ment, preservation, and strengthening of 
minority business enterprise. 

( d) The head of ea.ch Federal department 
and agency when so requested by the Secre
twry, shall, to the extent permitted by law 
and the a.vallab111ty of funds, furnish infor
mation, assistance, and reports to, and shall 
cooperate with the Secretary in the perform
ance of functions under this Act. 

( e) The head of each Federal deparlment 
or agency shall, when so requested by the 
Secretary, designate a Deputy Secretary or 
official of comparable rank to have primary 
and continuing responslb111ty for the par
ticipation and cooperation of that depart
ment or agency in furtherance of the pur
poses of this Act. 

(f) The officials designated under the pre
ceding para.graph, when so requested, shall 
review and report to the Secretary with re
gard to, and shall keep the Secretary in
formed of, all existing and proposed budgets, 
policies, plans, programs and activities of 
their department or agency affecting mi
nority business enterprises. 

(g) The Secretary ls authorized to cooper
ate with state and local governments to pro
mote the mob111zation of activities and re
sources toward the growth of minority en
terprises, and encourage administrative and 
legislative changes favorable to the esta.bllsh
ment and development of minority business 
enterprises. 

(h) The Secretary is authorized to develop 
and implement activities in the private sec
tor in concert with public and private firms, 
organizations, associations, educational in
stitutions, and persons to ensure their sup
port for the development of minority busi
ness enterprises in areas including, but not 
limited to, purchasing and procurement, fl-

nancia.l and ma.na.geria.l assistance, and the 
penetration and expansion of markets, both 
domestic and foreign. 

(i) The Secretary ls authorized to provide 
for the development, collection, summariza
tion, and dissemination of information that 
will be helpful to persons and organizations 
throughout the Nation in undertaking or 
promoting the establishment and successful 
operation of minority business enterprise. 

(j) The Secretary is authorized to provide 
financial assistance in the form of contract's, 
cooperative agreements, and grants with and 
to public or private entities to defray all or 
pa.rt of the costs of providing management 
and technical development services to mi
nority business enterprises or otherwise to 
further the purposes of this Act. 

(k) The Secretary, in fulfillment of the 
responsib111tles vested by subsection (c). 
may-(1) with the participation of other 
Federal departments and · agencies a.s appro
priate, develop comprehensive plans and 
specific program goals for the minority en
terprise program; establish regular perform
ance monitoring and reporting systems to 
assure that goals are being achieved; and 
evaluate the impact of Federal support in 
achieving the objectives established by this 
Act; (2) convene, for purposes of coordina
tion, meetings of the heads of such depart
ments and agencies, or their designees, 
whose programs and activities m.a.y affect 
or contribute to the purposes of this Act; 
(3) provide the managerial and organiza
tional framework through which joint or 
collaborative undertakings with Federal de
partments or agencies or private organiza
tions can be planned and implemented; and 
(4) requi.re a coordinated review of all pro
posed Federal training and technical assist
ance activities in direct support of the mi
nority enterprise program to assure con
sistency with program goals and to avoid 
duplication. 
ADMINISTRATION AND MISCELLANEOUS POWERS 

OF THE SECRETARY 

SEC. 5. In performing the duties under 
this Act, the Secretary is authorized (a.) to 
make advance payments unde.r grants, con
tracts, and cooperative agreements, (b) to 
employ experts and consultants or organi
zations thereof as authorized by section 3109 
of title 5, United States Code, to compen-, 
sate individuals so employed at rates not 
in excess of the per diem rate authorized 
for GS-18 of the General Schedule, lnc·lud
ing travel time, and allow them travel ex
penses (including per diem in lieu of sub
sistence) while away from their homes or 
regular places of business, as authorized by 
section 5703 of title 5, United States Code, 
for persons in the Government service em
ployed intermittently, while so employed, 
.and (c) to prescribe such rules, regulations 
and procedures as the Secretary may deem 
appropriate to carry out the provisions of 
this Act. 

ANNUAL REPORT 

SEC. 6. The Secretary shall, not later than 
March 1 of ea.ch year, submit to the Presi
dent a full report of the Secretary's activi
ties hereunder during the previous fiscal . 
year, including such recommendations as 
the Secretary deems desirable to promote the 
purposes of this Act. Ea.ch Federal depart
ment or agency shall report to the Secretary 
as hereina.bove provided on a timely basis 
so that the Secretary may consider them 
for the Secretary's report and recommenda
tions to the President. Each Federal depart
ment or agency shall provide to the Secre
tary current data. helpful in evaluating and 
promoting the efforts herein described. 

SEPARABILITY 

SEC. 7. If any provision of this Act or the 
application thereof to any persons or cir
cumstances shall be adjudged by any court 
o! competent jurisdiction to be invalid, such 
judgment shall not affect, impair, or lnvall-
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date the remainder of this Act or its appli
cation to other persons a.nd circumstances, 
but shall be confined in its operation to the 
provision of this Act or the application 
thereof to the persons a.nd circumstances 
directly involved in the controversy in which 
such judgment shall have been rendered. 

SEC. 8. Nothing in this Act shall be con
strued a.a subjecting a.ny function vested in, 
or assigned pursuant to la.w to, a.ny Federal 
department or agency or omcial thereof to 
the authority of any other agency or omce 
exclusively, or as abrogating or restricting 
any such function in any manner. 

SEc. 9. There is authorized to be appropri
ated to the Secretary such sums as may be 
necessary for the purpose of carrying out 
this Act. 

THE SECRETARY OF COMMERCE, 
Washington, D.C., March 25, 1980. 

Hon. WALTER F. MONDALE, 
President of the Senate, 
Washington, D.C. 

DEAR MR. PRESIDENT: Enclosed are six cop
ies of a. draft bill "To establish a Minority 
Business Development Agency in the Depart
ment of Commerce, and for other purposes.", 
together with a statement of purpose a.nd 
need in support thereof. 

We have been advised by the Ofilce of 
Management a.nd Budget that there would 
be no objection to the submission of this 
legislation to the Congress and further that 
its enactment would be in accord with the 
program of the President. 

Sincerely, 
PHILIP M. KLUTZNICK, 

Secretary of Commerce. 

[Section-by-Section Analysis] 
MINORITY BUSINESS DEVELOPMENT ACT OF 1980 

Section 1.-Short Title. 
Section 2.-Findings a.nd Purposes. 
(a.) The Congress finds and declares that 

existing Federal, Sta.te and local programs 
have not etl'ectively promoted the participa
tion of minority business enterprises in the 
nation's commerce. 

(b) The purpose of the Act is to establish 
the Minority Business Development Agency 
in the Department of Commerce to help as
sure that members of minority groups have 
an equal opportunity to participate in the 
nation's commerce. 

Section 3.-Defl.nitions. 
Defines several operative terms used in the 

Act including Secretary, minority business 
enterprise, soci·ally disadvantaged individuals, 
economically disa.dvant$ged individuals, 
members of minority groups, and state, states 
and United States. 

Section 4.-Functions and Responsib111tles 
of the Secretary; Establishment of the 
Minority Business Development Agency. 

Provides that (a.) the Secretary of Com
merce shall be responsible for administering 
the Act; (b) the Minority Business Develop
ment Agency is established in the Depart
ment of Commerce; (c) the Secretary shall 
coordinate those etl'orts within the Federal 
Government which atl'ect or contribute to the 
interests of minority business enterprises; 
(d) at the Secretary's request, the head of 
each Federal department a.nd agency shall 
cooperate with the Secretary; (e) a.t the Sec
retary's request, the head of ea.oh Federal de
partment and agency shall designate a Dep
uty Secretary or official of comparable rank 
who wm have responsib111ty for the partici
pation and cooperation of that department or 
agency in furtherance of the purposes of 
this Act; (f) upon request, the ofilcials des
ignated in the preceding paragraph shall In
form the Secretary of all aotivities within 
their department or agency that atl'ect mi
nority business enterprises; (g) the Secretary 
is authorized to cooperate with sta..te and 
locP.l governments to »romote the interests 

of minority business enterprises; (h) the sec
retary is authorized to develop a.nd imple
ment private sector activities in concert with 
public a.nd private groups and persons to en
sure private sector support for the develop
ment of minority business enterprises; (i) 
the Secretary is authorized to provide infor
mation that will benefit the establishment 
and operation of minority business enter
prises; (j) the Secretary is authorized to pro
vide financial assistance in the form of con
tracts a.nd cooperative agreements with a.nd 
grants to pu.blic or private entities; (k) in 
fulfillment of the Secretary's responsibilities 
to coordinate etl'orts within the Federal Gov
ernment, the Secretary ma.y ( 1) develop plans 
a.nd goals, establish monitoring a.nd report
ing systems and evaluate the impact of Fed
eral support; (2) convene meetings of agency 
a.nd departmental heads or their designees; 
(3) provide the framework within which un
dertakings with other Federal departments 
a.nd agencies ca.n be planned and imple
mented; (4) require a. review of a.ll proposed 
Federal activities that directly support the 
minority business enterprises program. 

Section 5.-Administration and Miscella
neous Powers of the Secretary. 

Authorizes the Secretary to (a) make ad
vance payments under grants, contracts and 
cooperative agreements; (b) employ ex
perts, consultants and organizations and to 
compensate individuals so employed; and (c) 
prescribe rules, regulations and procedures. 
Section 6.-Annual Report. 

Requires the Secretary to make an annual 
report to the President for each fl.sea.I year. 
The Secretary may include recommendations 
in this report. Each Federal department or 
agency shall report to the Secretary, a.nd shall 
provide the Secretary with data in conjunc
tion with these reporting efforts. 
Section 7.-Separability. 

Provides that the invalidation of one part 
of the Act by a court of competent jurisdic
tion shall not affect, impair or invalidate any 
other part. 
Section 8.-Construction. 

Provides that nothing in this Act shall be 
construed a.s subjecting any function of a.ny 
Federal department or agency or omcial 
thereof to the authority of any other agency 
or omce, or as abrogating or restricting a.ny 
such function. 
Section 9.-Authorization. 

Authorizes appropriations to carry out the 
purposes of this Act. 

STATEMENT OF PURPOSE AND NEED 
The purpose of this legislation is to estab

lish a. Minority Business Development Agency 
(MBDA) in the Department of Commerce. 
The MBDA will continue the programs and 
activities that have been previously carried 
out pursuant to E.O. 11625. These include 
coordination, consistent with law, of Federal 
activities relating to minority small business 
enterprises; collection and dissemination of 
data. that will be helpful in promoting and 
operating minority business enterprises; pro
viding financial assistance to public or pri
vate entities to defray all or pa.rt of the cost 
of providing management and technical de_. 
velopment services to minority business en
terprises; and working with the private sec
tor to assist in the development of minority 
business enterprise in areas such a.s pur
chasing, procurement, a.nd financial and 
managerial assistance. 

The promulgation of Executive Orders 
11458 and 11625, in 1969 and 1971, indicated 
the Federal Government's commitment to 
encourage and assist the development of 
minority business enterprises. Today the Na
tion is confronted with critical economic 
issues. It is in the national interest to pro
mote the development of minority business 

enterprises and to foster their inclusion and 
participation in the competitive business 
marketplace. 

It is essential that coordinated a.nd com
prehensive measures be undertaken to alle
viate the unique dtmculties confronting 
minority business enterprises in obtaining 
access to capital, markets, a.nd management 
resources and skills. 

'lhe scarcity of long-term capital ha.s pre
vented minority management teams from 
owning, operating and managing viable bus
iness enterprises. 'Ihe primary reason for this 
scarcity of capital is the continued percep
tion by the financial industry that minority 
managers do not possess the requisite ex
pertise necessary for business success. Fed
eral programs of financial assistance to mi
nority business enterprl.Ees have yet to ef
fectively address this misconception. It is 
critical that minorities obtain greater access 
to capital before the cost of entering these 
new fields becomes prohibitive. 

Statistical studies have shown that there 
is a disproportionate concentration of mi
nority businesses engaged in the service and 
small retail sectors. lf minority business par
ticipation in the American economy is to be 
increased, there must be a. movement into 
new a.nd more promising domestic and for
eign markets. 

Management capacity is the single most 
important variable in business success. It is 
of critical importance to minority business 
enterprises because of their historical ex
clusion from America's business community. 
Current Federal programs have provided 
management and technical assistance to 
small minority firms. However, in providing 
assistance, the Federal Government has 
failed to distinguish between minority bus
iness enterprises with respect to size, type 
of industry, track record, nature of opera
tions, and growth potential. 

Developmental assistance tailored to the 
individual needs of minority businesses is 
necessary if these businesses a.re to grow, 
diversify and develop. 

Current, accurate and complete informa
tion is essential if minority business enter
prl.Ees are to penetrate new domestic and 
foreign markets. This information ls also 
necessary to the private sector in its ef
forts to identify and do business with mi
nority-owned firms. 

Basic information on minority business 
enterprises must be compiled, analyzed and 
disseminated if an effective Federal program 
of assistance to minority businesspersons is 
to be designed and implemented. 

No one sector is capable of meeting a.n of 
the needs of this Nation's minority business 
enterprises. The private, state and local gov
ernment, and Federal sectors each possess 
certain perspectives and resources which 
should be utilized in developing effective 
and practical remedies for the chronic prob
lems which confront minority businesses. 

The bulk of American commercial activity 
is in the private sector. It is a storehouse of 
immense management, technical, and ca.pita.I 
reoources which can be harnessed to support 
minority business development. 

This Act provides the legislative founda
tion for the MBDA to continue to stimulate 
and coordinate private and governmental ac
tivity in support of minority business en
terprise development. The establishment of 
this agency on a statutory basis within the 
Department of Commerce will enhance the 
sta. tus of the minority business progra.m.e 

By Mr. RIBICOFF (by request) : 
S. 2566. A bill to authorize the Admin

istrator of General Services to donaite to 
State and local governments certain Fed
eral personal property loaned to them for 
civil defense use, and for other purposes; 
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to the Committee on Governmental 
Affairs. 
e Mr. RIBICOFF. Mr. President, art the 
request of the Director of the Federal 
Emergency Management Agency, I am 
introducing legislation to authorize the 
Administrator of General Services to do
nate to State and local governments cer
tain Federal personal property loaned to 
them for civil defense use. 

The Director advises that enactment 
of this proposed legislation would be cost 
efficient and beneficial to the Federal 
Government as well as to prospective 
donees. 

I ask unanimous consent that the text 
of the bill and the accompanying letter 
from the Director of the Federal Emer
gency Management Agency explaining 
the purpase of, and need for, the legis
lation be printed in the RECORD. 

There being no objection, the bill and 
material were ordered to be printed in 
the RECORD, as follows: 

s. 2566 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, 

SECTION 1. Federal personal property trans
ferred by a component of the Department of 
Defense to the Defense Civil Preparedness 
Agency (DCPA) iby July 15, 1979, a.nd which 
is, on the date of enactment of this la.w, on 
loan to a. State or a. State and local govern
ment jointly, under a written loan agreement 
executed by the DOPA (Department of De
fense) , and which property wa.s tr·ansferred 
with the functions and property of the De
fense Civil Preparedness Agency to the Fed
eral Emergency Management Agency, shall 
be regarded a.s surplus property. The Ad
ministrator of General Services shall transfer 
title to the property to the State or local 
governments holding the property on the date 
ex! enactment upon receipt of a. certification 
by the Director, Federal Emergency Manage
ment Agency that the property is being used 
by the State or local government concerned 
for a purpose consistent with that for which 
it was furnished. 

In order to accomplish the above, the Di
rector, Federal Emergency Management 
Agency shall survey such property on loan 
and shall, within 180 days after enactment 
of this Act, notify the Administrator of Gen
era.I Services of those items of property which 
a.re being used by the State or local govern
ment for the purpose for which the property 
was furnished. If property on loan is not 
being used in a. manner consistent with the 
purpose for which furnished, the Director 
shall so notify the Administrator who ma.y 
transfer the property to a. Federal agency or 
to the appropriate State agency, upon its re
quest, for distribution in accordance with 
subsections 202(&.) and 203(j) of the Federal 
Property a.nd Administrative Services Act of 
1979 (40 USC 485(a) a.nd 484(J)). Property 
not transferred a.s above shall be otherwise' 
disposed of pursuant to the provisions of that 
Act. 

FEDERAL EMERGENCY 
MANAGEMENT AGENCY, 

Washington, D.C., March 25, 1980. 
Hon. WALTER F. MONDALE, 
President of the Senate, 
Washington, D.C. 

DEAR MR. PRESIDENT: Enclosed is proposed 
legislation "To authorize the Administrator 
of General Services to donate to State and 
local governments certain Federal personal 
property loaned to them for civil defense 
use." 

The donation to be authorized by this 
legislation is of Federal personal property 

now on loan to State and local governments 
for their use a.s civil defense equipment un
der the Federal Civil Defense Act of 1950, as 
amended. The property was originally ac
quired for military operations and support 
programs by components of the Department 
of Defense a.nd, when their utllization ended, 
became available to the Defense Civil Pre
paredness Agency under the DOD property 
reutilization program for loan to State and 
local civil defense organizations. 

DCPA loaned the property in lieu of ma.k
ing financial contributions under section 201 
of the Federal Civil Defense Act, retaining 
title to the property as within Defense De
partment reutilization and not a.s property 
excess to DOD needs. As such, property placed 
on loan by DCP A was not covered by sec
tion 5 of Public Law 94-519 (40 U.S.C. 483c) 
which provided for a "one-time" donation of 
excess personal property on loan to Federal 
grant program participants. 

The Defense Civil Preparedness Agency 
participated in the DOD property reutiliza
tion programs as an organizational unit of 
the Defense Department charged with carry
ing out civil defense programs authorized 
by the Federal Civil Defense Act. On July 
15, 1979, a.ll functions, authorities and re
sources of DCPA were transferred by Ex
ecutive Order 12148 from DOD to this Agency. 
Accordingly, because civil defense functions 
are no longer assigned to a unit of the De
partment of Defense, property of DOD 
heretofore ut111zed for loan to State and local 
civil defense units will no longer be avail
able. Under section 202(d) of the Federal 
Property and Administrative Services Act, 
as amended by Public Law 94-519, personal 
property could be declared excess to Defense 
needs and ma.de available to these civil de
fense units as public services organizations; 
however, no decision has been made to con
tinue the program under these authorities 
and no appropriation requests mandated 
by the statute have been made. 

The purpose of this legislation is to close 
out the prior property loan program con
ducted by DCPA in a manner consistent with 
section 5 of Public Law 94-519 and with the 
overall best interests of the Federal Govern
ment and State and local governments. 
Much of the property on loan had already 
been subjected to long Federal use, and 
in many cases repair parts are no longer 
available. In these instances repossession of 
the property would be burdensome and the 
estimated costs of reclaiming the property 
and ultimate disposal far outweigh any an
ticipated revenues. Additionally, State and 
local governments have, in many cases, made 
substantial expenditures to repair or rebuild 
the loaned equipment to make it usable. 
Requiring the equipment to be returned 
would deprive these jurisdictions of the in
vestments in this property. Accordingly, pas
sage of the enclosed proposal will be cost · 
efficient and beneficial to the Federal Gov
ernment as well as to the prospective donees. 

Enactment of this legislation would not 
result in additional cost to the Federal 
Emergency Management Agency or to the 
Executive Branch, as all that is involved 
is transfer of title to property already in 
the possession of the States or local govern
ments to those governments. The legisla
tion provides for a. survey by this Agency 
prior to the final transfer of title to assure 
that the property is being utilized for the 
purposes authorized in the loan agreements. 
However, as there is no transfer of posses
sion, the donation program is not a major 
Federal action which significantly affects the 
quality of the human environment. 

The proposed legislation ha.s been re
viewed and concurred in by the Department 
of Defense and the General Services Admin
istration. The Office of Management and 
Budget advises that there is no objection 

from the standpoint of the Administration's 
program to the submission of this legisla
tion to the Congress. 

Sincerely yours, 
JOHN w. MACY, JR., 

Director.e 

By Mr. METZENBAUM: 
s. 2567. A bill to establish Federal 

minimum standards relating to compo
sition of corporate boards, duties of 
corporate directors, audit and nomina
tion committees, shareholders' rights, 
and for other purposes; to the Com
mittee on Banking, Housing, and Urban 
Affairs. 
PROTECTION OF SHAREHOLDERS' RIGHTS ACT 

OF 1980 

• Mr. METZENBAUM. Mr. President, I 
am introducing today the "Protection 
of Shareholders' Rights Act of 1980," 
a bii11 that establishes f ederalLy pre
scribed minimum standards designed to 
make corporations more accountable to 
their shareholders and to the public. 

There is widespread agreement in the 
business community that reforms are 
necessary in the governance of the Na
tion's major corporations. There is not 
agreement, however, on the need for 
Federal legislation to bring about those 
essential reforms. 

In considering this question, we must 
answer two basic questions. 

First, do major and pressing problems 
exist? 

Second, is action in the form of leg
islation necessary to solve those prob
lems in a timely manner? 

The answer to both those questions 
is yes. 

There is on doubt that we face major 
problems in the governance of our ma
jor corporations. 

In recent years, a corporate manage
ment style has appeared that is un
responsive to both shareholders and to 
the public interest. In a recent issue 
of Chief Executive, a magazine written 
by and for top corporate executives, 
Arnold Bernhard, research chairman of 
the Value Line Investment Survey, had 
this to say about today's corporations: 

Management's self-interest now propels 
them to give first consideration to independ
ent survival of the corporation itself, to their 
own sa.J.aries and bonuses, and to their stand
ing in the communities where they live. The 
individual investor who put up the ca.pita.J. 
and took the risk to start the business is 
now being relegated to second class. 

Mr. Bernhard's observation is borne 
out by the undisputed fact that for years, 
leading companies have engaged rou
tinely in questionable and even illegal 
activities. 

Important corporations have made il
legal palitical contributions here at 
home. 

Impartant corparations have made a 
practice of paying bribes to officials of 
foreign govermnents. 

And with the full knowledge and con
sent of management, important compa
nies have falsified their books to cover 
up such payments. 

In a major 1976 report, the Securities 
and Exchange Commission declared that 
it was "unable to conclude that instances 
of illegal payments are either isolated or 
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aberrations limited to a few unscrupu
lous individuals-the problem is serious 
and widespread." 

Between 1960 and 1972, the Gulf Oil 
Corp., to take just one example, con
tributed $6.8 million to domestic political 
campaigns, $5.4 million of which was re
turned to the United States from foreign 
countries in off-book transactions. In ad
dition, Gulf's political contributions in 
seven foreign countries in that period 
came to approximately $6.9 million. Gulf 
used false accounting procedures and a 
subsidiary in the Bahamas to launder 
approximately $10 million for both for
eign and domestic use. 

From 1967 to 1972, Ashland Oil made 
domestic political contributions totaling 
$850,000, of which only $25,700 were 
legal. Those funds were improperly re
corded in Ashland's books. 

Minnesota Mining & Manufacturing 
misappropriated and placed in a secret 
fund the sum of $633,997 to be used for 
domestic political contributions. The 
assets of that secret fund were falsely 
recorded on the books as foreign insur
ance premium expenses and as foreign 
legal expenses. 

But, Mr. President, the problems that 
exist in today's corporate world go far 
beyond the issue of illegal payments. 

In recent testimony, Prof. Marshall 
Clinard of the University of Wisconsin, 
who studied the number of enforcement 
actions brought by 25 Federal agencies 
against the 582 largest publicly owned 
companies, stated that fully 60 percent 
of these major firms had a total of 
1,553 cases pending against them. A sur
vey conducted by Public Citizen of the 
companies comprising the business 
round table found that 58 percent of those 
large firms had in the previous 5 years 
either admitted to an illegal or "ques
tionable" payment abroad or been named 
by the Justice Department or the Fed
eral Trade Commission in an antitrust or 
consumer action. And when a Ralph 
Nader group asked Fortune's top 1,000 
presidents if they agreed with the obser
vation that "many companies price fix,'' 
60 percent of the 110 respondents sa.id 
"yes." 

In addition to these :flagrant illegali
ties, top corporate executives have all 
too often enriched themselves at the ex
pense of the shareholders. For example, 
just 2 months ago, the Wall Street Jour
nal reported that the Playboy Enter
prises, Inc., Audit Committee has asked 
Hugh Hefner and other top executives to 
repay $918,413 to the company for "cer
tain benefits" that were not "properly 
documented or approved." The SEC has 
documented scores of similar cases in 
which corporate executives have abused 
their corporate positions for personal 
gain-racing yachts, cars, home im
provements, et cetera, and the Washing
ton Post recently reported, with exten
sive documentation, how Mobil Corp. 
President William Tavoulares put hts son 
in a shipping venture that benefited 
handsomely from its relationship with 
Mobil. That arrangement catapulted the 
2'4-year-old son from a $14,000 shipping 
clerk to a major owner of the Atlas Mar
itime Co., complete with a Rolls-Royce 

and luxurious homes in London and 
Long Island. 

In theory, a major responsibility of a 
corporation's board of directors is to 
carefully monitor corporate policy in or
der to prevent abuses of this kind. But 
in fact, a very large number of corporate 
boards do not exercise meaningful over
sight and control over management. "Di
rectors," complained William O. Douglas 
as early as 1933, "do not direct." 

In a 1975 survey of 394 of the country's 
largest corporations, Korn/Ferry Inter
national-a New York executive recruit
ing firm-found · that boards averaged 
only seven meetings per year. "In most 
large corporations,'' Korn/Ferry re
ported, "the board meetings ·have with
ered, through neglect, into a ritualized 
1- to 3-hour ceremony with much of 
the time being consumed by a pro forma 
review of operations by the president or 
vice presidents and equally routine ap
provals of the capital appropriations that 
management wants." 

Perhaps the best illustration of the 
failure of many corporate boards to ex
ercise meaningful oversight and control 
over management is the Penn Central 
failure. At the time of the collapse in 
June 1970, Penn Central was the largest 
railroad in the country and the sixth 
largest industrial corporation overall. 
Within a 2-year period, shareholders 
watched their shares plummet from 86 % 
to 2%. A director who joined Penn Cen
tral in December 1969 gave the follow
ing, devastating description of board 
attitudes: 

They sat up there on the eighteenth fioor 
in those big chairs with the (ibrass name) 
plates on them and they were a bunch of, 
well, I'd better not say it. The board was 
definitely responsible for the trouble. They 
took their fees and they didn't do anything. 
They didn't know the factual picture and 
they didn't try to find out. 

In testimony before the Senate Com
merce Committee a few years ago, for
mer SEC Chairman Roderick Hills 
summed up the situation as follows: 

Too many boards are dominated by inside 
directors. Even where there are significant 
numbers of outsiders on a board, they are 
all too often old friends of the chief execu
tive omce who would rather resign from the 
board than severely criticize or vote to oust 
their old friend. 

And former A.T. & T. Chairman John 
D. DeButts wrote recently in the Cor
porate Director: 

To strengthen the board of directors we 
must, first of all, get rid of the motion 
that the principal criterion for membership 
is compatib111ty. 

Obviously, Mr. DeButts was respond
ing to a very real problem. These exam
ples raise the most basic questions re
lated to the governance of the American 
corporation. 

In June 1977, the Senate Subcommit
tee on Citizens and Shareholders Rights 
and Remedies, which I then chaired, 
held hearings on "The Role of the Share
holder in the Corporate World." Witness 
after witness spoke of the need to stop 
the erosion of standards of conduct for 
corporate management and to expand 
the role of the shareholder in the cor-

porate world. Testimony before other 
congressional committees and before the 
Securities and Exchange Commission 
carried the same message. 

In February of 1978, I appointed an 
.advisory committee on corporate gov
ernance. Its 12 members represented 
many of the most prestigious and active 
names in American business, labor, and 
consumer activities-John D. DeButts, 
then chairman of the board of A.T. & T.; 
Irving S. Shapiro, chairman of the board 
of DuPont; Douglas Fraser, president 
of the UAW; Mark Green, director of 
Congress Watch; A. A. Sommer, Jr., 
former member of the Securities and 
Exchange Commission; William: Win
pisinger, president of the International 
Association of Machinists and Aerospace 
Workers; William M. Batten, chairman 
of the New York Stock Exchange and 
former president of the J.C. Penny Co.; 
Prof. William L. Cary, chairman of the 
SEC from 1961 to 1964; Lewis D. Gil
bert, a major spokesman for share
holders interests; John Bustamente, 
chairman of the First National Banlt 
Association of Cleveland; Alice Tepper 
Marlin, founder and executive director 
of the Council of Economic Priorities; 
and George Aronoff, distinguished Cleve
land attorney. 

While divergent views were exPressed 
by members of the committee regarding 
Federal legislation as a mechanism for 
effectuating change, the advisory com
mittee agreed that improvements in cor
porate governance and corporate ac
countability are of great importance to 
the future of our economic system. The 
committee endorsed a number of specific 
reforms such as: At least a majority of 
the members of boards of directors of 
publicly-owned corporations should be 
"outside" directors or "independent" of 
management, publicly-owned corpora
tions shoUld have an audit committee 
composed solely of independent directors 
and publicly-owned corporations should 
have a nominating committee composed 
of e:1. majority of independent directors. 

In addition, the American Law Insti
tute, the American Bar Association, the 
Securities and Exchange Commission, 
the Business Roundtable, Congress 
Watch, and the Federal Trade Commis
sion have examined this subject inten
sively. All agree that some improvement 
in the mechanisms of corporate gover
nance is necessary. The major differences 
are over how these improvements should 
be achieved. 

Most corporations resist any Federal 
legislation and pref er to wait for the 
voluntary actions of the corporate com
munity to make adjustments. Or, at a 
maximum, they prefer to leave all legis
lative decisions to the States. 

With all due respect to the advocates 
of laissez-faire and corporate volun
tarism, I must confess that some of us 
have a more skeptical view of human 
nature. As Prof. Abram Chayes has said: 

Like societies before us, we will be ill
advised to rely exclusively on the conscience 
or benevolence of the wielders of power to 
secure that it be exercised for ends we value. 

Nor can the problems be left solely to 
the States. State corporation laws are 
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designed primarily to enable manage
ment to operate with minimum inter
ference. States have competed with each 
other in what has been called a race to 
the bottom, to develop a permissive, 
management-oriented body of law in or
der to attract corporations to domicile 
within their respective jurisdictions and 
provide corporate business. 

And the States know it. A 1968 report 
of New Jersey's corporation law revision 
committees states: 

It ls cle.ar that the major protections to 
investors, creditors, employees, customers 
and the general public have come, and must 
continue to come, from Federal legislation 
and not from State corporation acts . . . 
(a) ny attempt to provide such regulations 
in the public interest through State lncor
pora tion acts and similar legislation would 
only drive corporations out of the State to 
more hospitable jurisdictions. 

If voluntarism is uncertain and State 
reform is either unlikely or too time
consuming, why not rely upon the SEC · 
instead of legislation? The simple an
swer is that the SEC does not now have 
the legislative authority to institute 
needed reform. 

SEC jurisdiction-the 1933 and 1934 
Securities Acts-relates primarily to the 
corporate securities distribution and 
trading process rather than to corporate 
governance. The principal purpose of 
these statutes is disclosure to permit in
vestors to make informed investment de
cisions, and to permit shareholders to 
exercise their rights effectively and in
telligently. That is simply not sufficient 
to achieve a more effective and respon
sive corporate governing structure. 

The corporate shareholder thus finds 
that State laws often will not protect 
him, that the Federal securities laws 
apparently are not strong enough to do 
so, and that other laws are not broad 
enough. I am therefore introducing leg
islation today that prescribes minimum 
Federal standards to protect sharehold
ers and to restore the sense of account
ability that has been absent from too 
many of our major corporations, with
out reducing managerial efficiency. 

I believe that the best way to do that 
is to strengthen the role of the board 
of directors. Others would go much fur
ther. Last week, for example, H.R. 7010, 
the Corporate Democracy Act, was in
troduced in the House. It deals with such 
matters as the public disclosure of cor
porate operations and activities, the 
rights of employees, the impact of plant 
closings on affected communities, inter
locking directorates, and the account
ability of corporate officers for viola
tions of Federal laws. With all due re
spect to a very honorable effort, I pre
f er instead to rely more on building a 
limited set of mechanisms to enable the 
good sense and honesty of American 
businessmen to operate in a manner 
that is creative, effective, and meaning
ful. 

The only real way to accomplish this 
is to require that a majority of the board 
of major corporations be directors who 
do not have certain significant economic 
or personal relationships with the cor
porations they serve. As SEC Chairman 
Harold Williams put it: 

\ 
Independent directors perform a vital 

function for management. They provide a 
source of accountabillty and self-correction. 
They can serve management constructively 
by calling for ~na.gement to examine 
decisions and acti~ns in the light of new 
and different perspectives and asking ha.rd 
questions. . . . 

1 
Hard questions might have prevented 

the Penn Central disaster, the slush 
funds, the illegal contributions, the for-
eign bribes, an~the excessive corporate 
pel'.'ks and com sation for insiders. 

The provisio in the bill I am intro
ducing today f an independent director 
majority does ' t go as far as Chairman 
Williams and~ thers would go-they 
would require ' lmost all board members 
to be outside~~ The bill reflects instead 
a. wide-spread~, consensus. ·For example, 
both the Bus· ess Round table and the 
American Bar 1 sociation's section on 
corporation, ba. ing and bus'iness law 
support such a board composition. 

Admittedly, th~ word "independent" 
is not easily defined. However, the cate
gories set forth in\'the bill focus on those 
persons whose bo~d service raises legti
mate questions of ~dependence. As SEC 
Chairman Williams put it: 

The boa.rd service o~embers of manage
ment, major custom rs and suppliers of 
goods and services---i a uding commercial 
bankers, outside co i, and investment 
bankers-and any other i4div1dual who has 
a stake in the corporatiob. which has the 
potential to divide his/her j\idgment-or the 
perception of his/her judgment-raises legi
timate. questions of indepet\d~nce ... it 1s 
hard to question seriously t:ti~t those who 
have an economic stake in the, corporation 
may find it d1fftcult to ignore that stake .... 

In line with that, investment bankers, 
commercial bankers, major suppliers 
and lawyers who do a certain an\oilnt of 
business with the corporation, 'among 
others, are not classified as inde~dent 
directors in the bill. Nothing in this 
bill, of course, precludes them from serv
ing on a corporate board-it is just th{tt 
such persons cannot be in the majority. 

The bill also requires all subject cor
porations to establish audit committees 
composed solely of independent direc
tors. The audit committee would-in ad
dition to other duties-have the sole au
thority to hire and dismiss the inde
pendent auditor, and to detennine his 
compensation, subject to the approval 
of a majority of the outstanding shares 
of the corporation. 

The value of independent audit com
mittees is undisputed, the SEC first rec
ommended audit committees as a means 
for improving financial disclosure in 
1940. In 1939, the New York Stock Ex
change endorsed the concept, today, the 
Business Roundtable supports it. The 
New York Stock Exchange requires all 
listed companies to establish audit com
mittees composed solely of independent 
diiectors, and the American Stock Ex
change recommends the same thing for 
its listed companies. 

But simply having an audit committee 
is not enough. Such a committee mu8t 
responsibly perform some real, hard 
functions,' and some do not. The bill 
therefore sets out some of the responsi
bilities of audit committees. 

Nominating committees should also be 
independent. Corporate elections are 
usually won by the persons nominated by 
management. Also, the chief executive 
officer, who traditionally selects the can
didates for board membership, can in
timidate would-be dissenters who wish to 
remain on the board and who know he 
or she can deny them reappointment. 
The bill, there! ore, requires that all sub
ject corporations have a nominating 
committee composed solely of independ
ent directors, with the responsibility for 
recommending nom'nees to fill board 
vacancies. Shareholders should be ad
vised of the nominating committee's role 
and encouraged to submit recommenda
tions to the committee. Properly imple
mented, th!s concept constitutes a sig
nificant step toward increasing share
holder participation in the corporate 
electoral process. 

The bill also grants shareholders the 
right to nominate candidates for the 
board of directors, provided such can
didates are supported by a specified 
number of shares outstanding at the 
time the candidate's name is sought to 
be placed in nomination. This provision 
will make proxy solicitations more open, 
and help put outside groups on a more 
equal footing with the inside manage
ment. 

But simply giving shareholders the 
right to nominate directors is not 
enough. Shareholders must also have 
some electoral power. Cumulative voting 
is a mechanism that assures some stock
holders, if they are sufficiently purpose
ful and cohesive, representation on the 
board of directors to an extent roughly 
proportionate to the size of their hold
ings. This is achieved. 

By permitting each sl}areholder, act
ing alone or in concert with others, to 
cast the total number of his or her votes 
for a single candidate for election to the 
board, or to distribute such total among 
any number of such candidates. 

Like all other provisions of this bill, 
the provision for cumulative voting does 

· not create something new and unprece
dented, but merely adopts the best of 
current practice. In. 10 States, cumula
tive voting is .guaranteed in the State con
stitution, and in 11 States, cumulative 
voting is an absolute shareholder right 
by statute. A previous congressional re
quirement for "fair, just and equitable 
suffrage" in the administration of the 
Public Utility Holding Company Act, has 
been interpreted to support the right of 
cumulative voting. Congress also insisted 
on cumulative voting when COMSAT was 
created. 

These structural :provisions are very 
minimal, yet are very meaningful. They 
reflect the best of common practice, but, 
unhappily, are far from universal, for 
too few States currently require them:-

There is no magic to Federal legisla
tion, however, as we have all unhappily 
learned. The bill therefore provides
right at the very beginning in section 2-
that if a subject corporation is governed 
by a State law that contains structural 
requirements equal or greater in strength 
than those in the bill, the Federal pro
visions will be inapplicabl~ to that ex-
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tent. In this way, the States will be en
couraged to improve their own laws, and 
the Federal role will be reduced. 

Apart from these structural features, 
the bill also seeks to develop a nationally 
uniform and significant standard of care 
and loyalty for directors of subject cor
porations. 

The standard of care is taken from the 
Model Business Corporation Act which 
was written and approved by the Ameri
can Bar Association's section on cor
poration, banking, and business law. It 
has been adopted in substance in more 
than 25 States and major portions have 
been followed in many others. Its en
actment and uniform interpretation on 
a Federal level would be an important 
step toward protecting the basic rights 
of public investors, and adding a neces
sary uniformity to the way directors of 
national companies are supposed to act. 

The duty of loyalty provision was 
taken from the Corporate Director's 
Guidebook. It is based on the single 
basic principle that a director should not 
use his corporate position to make a per
sonal profit or gain other personal 
advantage. 

Finally, the bill allows any shareholder 
of a subject corporation to enforce those 
provisions of the act not preempted by 
State law in Federal district court. The 
court would have original but not ex
clusive jurisdiction of such actions, and 
the prevailing party would be allowed to 
recover reasonable litigation costs, in
cluding attorney's fees. 

In closing, Mr. President, let me point 
out that the proposed legislation reflects 
two important concerns: Inflexible Fed
eral regulation should not stifle the need 
for innovative, creative, and experimen
tal reforms that often come only from 
the private sector itself or from the 
States. I believe that the standards in 
this bill are sutnciently modest so that 
efforts at such reform are not stifled, but 
encouraged. They are encouraged be
cause States and companies are urged to 
go beyond these minimum standards on 
a voluntary basis. 

The second concern is that small busi
nesses not be unnecessarily burdened by 
this or any other legislation. In crafting 
the scope of this bill, we have therefore 
been quantitative as well as qualitative, 
sharply limiting the number of covered 
public corporations to about the 1,000 
largest corporations, and not including 
any mutual insurance companies. 

Mr. President, these minimum stand
ards reflect the commitment of the Presi
dent to protect the rights of the share
holders of public corporations. In Au
gust 1976, President Carter said "my 
own philosophical commitment would be 
to--set minimum standards for charter
ing and then commit the States to com
ply, mandatorily, unless they want Fed
eral chartering requirements-access of 
the stockholders to greater control of the 
company is something that I would favor 
very strongly." 

Michael Pertschuk, the Chairman of 
the Federal Trade Commission and Prof. 
William Cary, a former chairman of the 
Securities and Exchange Commission, 
have also expressed their support for a 
minimum Federal standards bill. 

With the enactment of this bill, a sig
nificant step will have been taken to
ward restoring a legitimate chain of ac
countability in the corporate world. I 
urge its speedy passage. 

Mr. President, I ask unanimous con
sent that the text of the Protection of 
Shareholders' Rights Act of 1980, to
gether with the section-by-section anal
ysis of the bill, be printed in the RECORD. 

There being no objection, the bill and 
analysis were ordered to be printed in the 
RECORD, as follows: 

s. 2567 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That this 
Act may be cited a.s the "Protection of 
Shareholders' Rights Act of 1980". 

FINDINGS AND PURPOSES 

SEC. 2. The Congress finds and declares 
that--

(1) the health and proper functioning of 
our corporate system is vital to our na
tional life; 

(2) corporate misconduct and a weaken
ing of the shareholder's voice haive become 
sufficiently widespread to present a serious 
problem for our Na.tion; 

(3) the failure of boards of directors to 
exercise adequate supervision a.nd independ
ent judgment ha.s contributed. to this prob
lem; and 

(4) the establishment of minimum stand
ards for internal structure.I controls to en
hance the independence of directors, for 
the duties of care and loyalty for corporate 
directors, and for the enhancement of share
holders' infiuence, oan significantly improve 
corporate behavior and performance Without 
impairing efficiency and imposing excessive 
governmental regulation. 

APPLICATION AND RELATION TO STATE LAW 

SEC. 3. (e.) Except as otherwise provided, 
the term "a.trected. corporation", as used in 
this Act, means any business corporation 
which-

(1) is engaged in interstate commerce, or 
in a business affecting interstate commerce, 
or whose securities are traded by use of the 
mails or any other means or instrumentality 
of interstate commerce; 

(2) is incorporated. under the laws of the 
United States, any State, the District of Co
lumbia, the Commonwealth of Puerto Rico, 
Guam, the Virgin Islands, or any territory 
or possession of the United States; a.nd 

(3) a.s of December 31 of the fiscal year 
preceding the yeax in which this Act be
comes effective, had 500 or more share
holders, and (A) had inventories, gross prop
erty, plant, and equLpment wihich aggregated 
more than $100,000,000 and which comprised 
more than 10 percent of the total assets of 
the affected corporation, or (B) had $100,-
000,000 in total sales or revenues, or ( C) had 
$1,000,000,000 in total assets. 

(b) (1) For purposes of this subsection, 
the term "State" means a. State, the District 
of Columbia, the Commonwealth of Puerto 
Rico, or any other territory or possession of 
the United States. 

(2) Except as provided. in paragraph (3), 
an a.tfected. corporation shall be exempt from 
the requirements of this Act if such affected 
corporation is governed by a State law that 
contains requirements substantially similar 
to those imposed under this Act or such la.w 
gives greater protection and benefit to the 
shareholder, and there is adequate provision 
for enforcement. 

(3) An affected corporation shall not be 
exempt from the requirements of section 4 of 
this Act, relating to duties of corporate direc
tors. 

{c) This Act does not apply to mutual life 
insurance companies. 

DUTIES OF CORPORATE DIRECTORS 

SEc. 4. {a) Each director of an affected cor
poration shall owe the a.tfected corporation 
and its shareholders a duty of loyalty. With 
respect to his duty of loyalty, a director shall 
perform his duties as a director, including 
his duties as a member of any committee of 
the board of directors upon which he may 
serve, in a manner such that the director 
does not use his corporate position to make a 
personal profit or gain other personal ad
vantage. In carrying out his duty of loyalty, 
the director shall be required to do the 
following: 

( 1) When the corporate director has a 
material personal interest in a contract or 
transaction to which the affected corporation 
is to be a party, either directly or indirectly 
because of an employment or investment re
lationship with an entity with which the af
fected corporation is dealing or otherwise, 
the director shall disclose the existence and 
nature of such interest to the other directors 
prior to the time action is taken by the board 
with respect to the matter. The interested 
director may be counted in determining the 
presence of a quorum but his vote or con
sent may not be counted for purposes of the 
requisite action. 

(2) When confilcting interests are pres
ent, the corporate director shall ascertain 
that the proposed transaction is on at least 
as favorable terms to the affected corpora
tion as might be available from any other 
person or entity and, if minority shareholders 
may be adversely affected, each director shall 
consider the fairness of their treatment. 

(3) When an opportunity to acquire an
other business enterprise, to acquire real 
property, to license patents or inventions, to 
market new products, or to seize any other 
business advantage, comes to the attention 
of the corporate director as a result of his 
relation to the affected corporation in a way 
that would permit personal realization of 
the same opportunity, and such opportunity 
is relevant to the enterprise's present or 
prospective business activities, the director 
shall first present it to his affected corpora
tion and only after a determination has been 
made by the board that the affected corpo
ration will not pursue such corporate activ
ity, may the corporate director pursue the 
matter for his own account or for the bene
fit of others. 

( 4) The director shall dee.I in confidence 
with all matters involving the corporation 
on whose board he serves until such time as 
there has been general public disclosure of 
any matter or unless he knows that the par
ticular information is a matter of public 
record or is a matter of common knowledge. 

(b) Each director of an affected corpora
tion shall owe the affected corporation and 
its shareholders a duty of care. With respect 
to his duty of care, a director shall perform 
his duties as a director, including his duties 
as a member of any committee of the board 
upon which he may serve, in good faith, in a 
manner he reasonably believes to be in the 
best interests of the affected corporation, 
and with such care as an ordinarily prudent 
person in a like position would use under 
similar circumstances. 

( c) ( 1) In performing his duties, a director 
shall be entitled to rely on information, 
opinions, reports or statements, including fi
nancial statements and other financial data, 
in each case prepared or presented by-

( A) one or more officers or employees of the 
affected corporation whom the director rea
sonably believes to be reliable and competent 
in the matters presented, 

(B) counsel, public accountants, or other 
persons as to matters which the director rea
sonably believes to be within such persons' 
professional or expert competence, or 

(C) a committee of the board upon which 
he does not serve, duly designated in ac-



April 16, 1980 CONGRESSIONAL RECORD-SENATE 7993 
cords.nee with a. provision of the articles of 
incorporation or the by-laws, as to matters 
within its designated authority, which com
mittee the director reasonably believes to 
merit confidence. 

( 2) A director shall not be considered to 
be acting in good faith if he has knowledge 
concerning the matter in question that would 
ca.use such reliance to be unwarranted. 

(d) A director who performs his duties of 
loyalty and ca.re in accordance with this sec
tion shall not be liable by reason of being 
or having been a. director of the affected 
corporation. 

(e) (1) In order to ensure that the director 
is afforded the opportunity to perform his 
duties in the manner prescribed under this 
section, any present director, officer, em
ployee, or a.gent of such affected corporation 
or any of its pa.rents, subsidiaries, or affili
ates, shall furnish such information and ex
planation, and provide access to records, 
documents, books, accounts, and vouchers 
as any director of a.n affected corporation 
may reasonably request and the director of 
the affected corporation may communicate 
with key executives of the affected corpora
tion, subject to reasonable time constraints. 

(2) Any person required to furnish ac
cess to records, documents, books, accounts 
and vouchers pursuant to this subsection 
shall only be required to furnish access to 
or give information and explanation a.bout 
those records, documents, books, accounts 
and vouchers which such person ls required 
to maintain pursuant to the performance 
of his duties on behalf of the affected 
corporation. 

INDEPENDENT BOARD OF DIRECTORS 
SEc. 5. (a) In order to ensure that the 

boa.rd of directors of a.n affected coI11>ora
tlon represents all of the shareholders, to 
improve the effectiveness of the board, and 
to ensure the credib111ty of the affected cor
poration's a.ccountab111ty process, a. majority 
of the members of a board of directors of 
a.n affected corporation shall not be persons 
described in subsection (b) of this section. 

(b) The persons referred to in subsection 
(a.) of this section are as follows: 

(1) Any person who, within five yea.rs 
preceding his proposed appointment to the 
boa.rd of directors, has been a.n officer or 
employee of the affected corporation, any 
of its pa.rents, subsldla.rles, or other 
affiliates. 

(2) Any person who ls related to a.n exec
utive officer of the affected corporation, any 
of its parents, subsidiaries, or other affili
ates, by blood, marriage, or ado;ption (ex
cept relationships more remote than first 
cousin). 

(3) Any lawyer who was paid, or whose 
firm was paid, a fee by the affected corpo
ra tlon, for the performance of legal services, 
the amount of which exceeds $10,000, dur
ing any of the affected corporation's last 
three full fiscal yea.rs or to whom it is pro
posed to pay such a fee in the affected cor
poration's current or next full fiscal year. 

(4) Any person who ls a director, part
ner, officer, or employee of a.n investment or 
commercial banking firm which has per
formed services and received a fee for such 
services which exceeds $10,000, during any 
of the affected corporation's last three full 
fiscal years, or which the affected corpora
tion proposes to have ;perform services in 
the current or next full fl.sea.I year. 

(5) Any person associated with a. supplier 
to the affected corporation to which the af
fected corporation ma.de payments during 
such supplier's last fiscal year or proposed 
to make payments during such supplier's 
next fiscal year, in a.n a.mount in excess of 
1 percent of such supplier's consolidated 
gross revenues for its la.st fiscal year or 
$5,000,000, whichever is less. A person is 
deemed to be "associated with a supplier" 

1! such person is, or has within the last two 
full fiscal yea.rs of the affected corporation 
been, a.n officer, director, or employee of, or 
owns, or has within the la.st two full fiscal 
years of the affected corporation owned, 
directly or indirectly, in excess of 1 percent 
equity interest in such supplier. 

( c) For purposes of subsection ('b), fees 
which a.re proposed to ·be pa.id include fees 
which a.re the subject of a. formal agreement 
or a.re reasonably expected to be ma.de pur
suant to any understanding or course of 
conduct. 

AUDIT COMMITTEES 
SEc. 6. (a.) The boa.rd of directors of a.n 

affected corporation shall establish and main
tain a.n audit committee composed solely 
of persons who a.re not described in subsec
tion ( b) of section 5 of this Act. 

(b) It shall be the function of the audit 
committee, in addition to any other func
tions agreed to by the boa.rd of directors, to-

( 1) review the arrangements and scope of 
the independent audit examination; 

(2) review, upon completion of the audit, 
the following items with the prlnclpa.l firm 
of independent auditors engaged by the af
fected corporation: 

(A) any report or opinion proposed to be 
rendered in connection with the audit; 

(B) the extent to which the resources of 
the affected corporation were and should be 
utilized to minimize the time spent by the 
independent auditors; 

(C) any significant transactions detected 
during the audit which were unrecorded, un
authorized, or not adequately supported; 

(D) any material change in the affected 
corporation's accounting principles; 

(E) a.11 significant adjustments proposed by 
the auditor; 

(F) the scope of the auditor's examina
tion; and 

( G) any recommendations which the inde
pendent auditors may have with respect to 
improving internal accounting controls and 
choice of accounting principles; 

(3) investigate and make recommendations 
concerning the cooperation which the inde
pendent a.ucUtors received from officers and 
employees of the affected corporation during 
the conduct of the audit; 

(4) subject to the approval of a. majority 
of the outstanding shares of the affected cor
poration, hire and dismiss the independent 
auditors and determine the compensation 
which they shall be pa.id; 

(5) inquire of appropriate company per
sonnel and the independent auditors a.s to 
any instances of deviations from the af
fected corporation's established codes of 
conduct and periodically review such policies; 

(6) meet with the affected corporation's 
chief financial officer and other appropriate 
personnel a.t least twice a year to review and 
discuss with them the genera.I policies and 
procedures utllized or proposed to be utillzed 
by the affected corporation with respect to 
internal accounting controls, including the 
internal audit function; 

(7) direct and supervise an investigation 
into any matter brought to its attention 
within the scope of its duties; 

(8) review executive prerequisites; 
(9) report on the committee's activities 

in the annual report to shareholders; and 
( 10) review, either as a. committee of the 

whole or by a. designated member, all re
leases and other information to be dissemi
nated by the affected corporation to the 
press media., the public, or its shareholders 
which concern disclosures of financial con
dition and results of operation, or forecasts 
of such information, of the affected corpo
ration and its subsldla.rles. 

( c) Pursuant to performing the function 
specified in para.graph (6), the audit com
mittee shall have the power to retain out
side counsel in connection with any 
investigation. 

NOMINATING COMMITTEES 
SEC. 7. (a.) The board of directors of an 

affected corporation shall have a. nominat
ing committee composed solely of persons 
who are not described in subsection (b) of 
section 5 of this Act. 

(b) (1) Except a.s provided in paragraph 
(2) of this subsection and subject to the 
right of shareholders to nominate candi
dates for directorships a.s provided for in 
section 8 of this Act, the power to nominate 
candidates for the boa.rd of a.n affected 
corpora. tlon shall be vested solely in the 
nominating committee. 

(2) This subsection ls not intended to 
preclude any right shareholders may have 
to nominate candidates for directorships by 
virtue of the charter or bylaws of the 
affected corporation or by virtue of govern
mental regulation, or otherwise. 

SHAREHOLDER NOMINATIONS 
SEc. 8. (a) Shareholders of an affected 

corporation, in advance of the meeting at 
which directors a.re to be elected, shall have 
the right to nominate candidates for the 
boa.rd of directors of such affected corpora
tion if each such candidate nominated for a 
directorship by a. shareholder ls supported 
by the holder or holders of one-ha.If of 1 per
cent of shares outstanding a.t the time the 
name of such candidate is sought to be 
placed in nomination. 

(b) In the event shareholders nominate 
candidates for directorships, the names of 
such nominees shall be included in any 
proxy information together with the same 
type and a.mount of background informa
tion that ls provided for any other nominees 
if-

( 1) the proponents of the shareholder 
nominees furnish such information; and 

(2) the affected corporation has a reason
able opportunity to include such informa
tion in the proxy materials. 

CUMULATIVE VOTING FOR DIRECTORS 
SEc. 9. (a) Every shareholder complying 

with subsection (b) of this section who is 
entitled to vote at any election of directors 
ma.y-

(1) cumulate his votes by giving one candi
date a number of votes equal to the number 
of directors to be elected multiplied by the 
number of shares the shareholder is voting; 
or 

(2) distribute his votes on the principle 
stated in paragraph (1) among as many 
candidates a.s the shareholder desires. 

(b) No shareholder shall be entitled to 
cumulative votes for any candidate unless 
the name of such candidate has been placed 
in nomination prior to the voting and the 
shareholder has given notice, by registered 
or certified ma.11 at lea.st 60 days prior to the 
meeting at which the cumulative votes are 
to be ca.st, of his intention to cumulate his 
voters. If any one shareholder has given 
such notice, all shareholders may cumulate 
their votes for candidates in nomination. 

SHAREHOLDER'S ACTION 
SEc. 10. (a.) Chapter 85 of title 28, United 

States Code, ls amended by adding at the 
end thereof the following: 
"§ 1364. Shareholder's action 

"(a) Any shareholder of an affected cor
poration, as such term is defined in the 
Protection of Shareholders' Rights Act of 
1980, may enforce any provision of that Act 
not rendered inapplicable pursuant to section 
3(b) (2) of that Act, by maintaining a 
civil action in any district court of the United 
States as provided in subseotion (b) of this 
section which shall have original but not ex
clusive jurisdiction of such action. The court 
may allow the prevailing party to recover 
litigation costs reasonably incurred in any 
such action, including reasonable attorneys 
fees. 

" (b) Any action instituted pursuant to 



7994 CONGRESSIONAL RECORD-SENATE April 16, 1980 

subsection (a) of this section may be 
brought in the district in which the act 
or transaction resulting in such action oc
curred, or in the district wherein the de
fendant is an inhabitant or transacts busi
ness, and process in any such case may be 
served in the district in which the defendant 
is an inhabitant or transacts business.". 

( b) 'I'he taole of sections for chapter 85 of 
such title is amended by adding at the end 
thereof the following new i tern: 
"1364. Shareholder's action.". 

EFFECTIVE DATE 

SEc. 11. The provisions of this Act are ef
fective three years from the date of enact
ment of this Act. 

[Section-by-Section Analysis of the 
Legislation) 

PROTECTION OF SHAREHOLDERS' RIGHTS ACT 
OF 1980 

The bill provides that the title of the 
legislation is the "Protection of Sharehold
ers' Rights Act of 1980." 

FINDINGS AND PURPOSES 

Section 2 sets forth the primary purpose 
of the act which is to significantly improve 
corporate behavior and perfornu~nce with
out impairing efficiency and imposing ad
ditional governmental regulation. 

APPLICATION AND RELATION TO STATE LAW 

Section 3 of the bill sets forth the scope 
of the act and its relation to State law. 

"Affected corporation" ls defined to mean 
any business corporation which is engaged in 
or affects interstate commerce, or whose 
securities are traded by any instrumentality 
thereof, a.nd which is incorporated under the 
laws of ,the United States, any State, terri
tory or possession of the United States: and 
as of December 31 of the fiscal year preceding 
the year in which the legislation becomes 
effective, had 500 or more shareholders, and 
(a) had inventories a.nd gross property, plant 
and equipment which aggregated more than 
$100,000,000 or (b) had $100,000,000 in total 
sales or revenues, or (c) had $1,000,000,000 
in total assets. 

Recogni2Jing the difficulties faced by small
er companies in entering the capital markets, 
that Federal minimum standards applicable 
to the Securities and Exchange Commission 
registrants may be too broad of a proposal, 
and that imposing Federal minimum stand
ards on small and medium-sized companies 
may not yield benefits at least equal to the 
costs of compliance, the definition conita.ined 
in the bill focuses on the largest enter
prises, although mutual life insurers are 
exempted from coverage. 

section 3 of the bill also gives deference 
to state law in the area of corporate regula
tion and allows the State experimentation in 
drafting legislation in this area. This section 
provides that, with the exception of those 
provisions which relate to a director's duty 
of loyalty and duty of ca.re, affected corpora
tions shall be exempt from the require
ments of the a.ct 1f they a.re governed by 
State law which contains requirements sub
sta.ntAally similar to, or more stringent than, 
the standards contained in the act, and there 
is adequate provision for enforcement. This 
section establishes a statutory frame of 
reference from which State initiative and 
experimentation can be launched while at 
the same time counteracting any erosion of 
the corporate director's allegiance which 
may result from States lowering their stand
ards for competitive reasons or for the pur
pose of generating revenue, recognizing also, 
that the growth of corporate governance 
princllples, like the law, ls an evolutionary 
process, this section does not preclude more 
stringent or specific standards from being 
instituted in order to comport to the chang
ing concepts affecting corporate boards and 
shareholders' rights. 

DUTIES OF CORPORATE DmECTORS 

Section 4 sets forth standards of conduct 
applicable to the individual corporate di
rector and expressly states that directors of 
an affected corporation shall owe the cor
poration and its shareholders a duty of 
loyalty and duty of care. The duty of loyalty 
provision was derived from the corporate di
rector's guidebook which was prepared by 
the subcommittee on functions and responsi
bilities of directors, committee or corporate 
laws, section of corporation, banking and 
business law of the American Bar Associa
tion and the duty of care provision was 
derived from the model business corporation 
act which was written and approved by the 
American Bar Association's section on cor
poration, banking and business law and 
which is monitored on an on-going basis by 
tha..t section's committee on corporate laws. 

While these guidelines have received a 
great deal of attention from large companies 
and a.re generally accepted in theory, boa.rd 
practice still varies widely. Further, while 
the courts have given some weight to legal 
prohibitions against self-dealing by direc
tors, the state of the law in this regard is 
far from satisfactory, rather than ensuring 
t.hat a director's single, or even principal, ob
jective will be to advance the interests of 
shareholders, the law allows directors 
considerable discretion in deciding how to 
divide up the surplus generated by a cor
poration's activities. Often they allocate a 
very generous portion of that surplus to top 
management, thereby reducing the funds 
available to advance the shareholders' in
terests. 

The duty of loyalty contained in the bill 
sets forth certain particularized legal con
cepts which make clear what the director is 
required to do in order to avoid a confiict of 
interest situation. This minimum standard 
represents the codification of the undisputed 
concept that the best interests of the corpo
ration and its shareholders must prevail over 
any individual interest of the corporate di
rector. The duty of care provisions sets forth 
a legal standard which directs that the 
director act carefully in fulfilling the im
portant tasks of monitoring and directing 
t.he activities of corporate management. The 
director's duty of due care has been in
terpreted almost out of existence. 

While State statutes provide that directors' 
decisions be judged in terins of what reason
ably prudent men would have done under 
similar circumstances, courts have inter
preted this standard as requiring directors 
to devote only very modest amounts of time 
and effort to managing or overseeing a cor
poration's business. The imposition of a uni
form national duty of care standard also goes 
a long way towards reducing repeated ethical 
and legal violations and abuses for which 
there has been ample warning. 

Section 4 also makes clear that a director 
is entitled to rely on certain information 
prepared by certain classes of persons, un
less such reliance would be unwarranted, 
and is entitled to receive information that 
is reasonably necessary for that director to 
perform his or her duties in the manner 
specified in the bill. 

Section 4(a) states that ea.ch director of 
an affected corporation owes the corporation 
and its shareholders a duty of loyalty so that 
the director does not use his or her corpo
rate position to make a personal profit or 
gain other personal advantage. In carrying 
out this duty of loyalty, the director ls re
quired to disclose the existence and nature 
of any material personal interest in a trans
action to which the corporation is a party 
prior to the time action is ta.ken by the board 
with respect to such matter; the interested 
director may be counted for purposes of ob
taining a quorum, but not for purposes of 
voting on the action under consideration. 

The director must also ensure that any 
proposed transaction is on at lea.st as favor
able terins to the corporation as might be 
available from any other person or entity 
when confiicting interests are present, and, 
if minority interests may be adversely af
fected, the director is required to consider 
the fairness of their treatment. Any business 
opportunity which comes to the attention of 
the director as a result of his or her relation 
to the corporation must first be presented by 
the director to the corporation and only after 
a. determination bas been made by the board 
that the corporation will not pursue such 
activity, may the corporate director pursue 
the matter for his or her own account or for 
the benefit of others. The director must also 
deal in confidence with any matter involv
ing the corporation until such time as the 
matter has been generally disclosed to the 
public, or has become a matter of public rec
ord or public knowledge. 

Section 4(b) states that a director owes 
the corporation a duty of ca.re which requires 
that such director perform his or her duties 
as a director, including his or her duties as 
a member of any committee on which the 
director sits, in a manner "he or she reason
ably believes to be in the best interests of the 
corporation, and with such care as an ordi
narily prudent person in a like position 
would use under similar circumstances." The 
Corporate director's Guidebook indicates 
that: The phrase "in good faith means hon
estly or in an honest manner"; the phrase 
" 'he or she believes' . . . establishes the ob
jectivity of the standard governing director 
conduct . . ., recognizes the subjectivity of 
that conduct . . . and reinforces the good 
fa.1th frame of reference"; the phrase "'best 
interests of the corporation' ... is an ex
pression of that component of the duty of 
loyalty involving the corporate director's 
primary allegiance; the term " 'care' ... ls 
the statutory expression a! a duty of atten
tion"; the phrase "'ordinarily prudent per
son' . . . focuses upon the basic director at
tributes of common sense, practical wisdom 
and informed judgment"; and the phrase 
"'in a. like position' ... (i) recognizes that 
the nature and extent of the corporate di
rector's role will vary, depending upon such 
factors as the size, complexity and location 
of the enterprise's activities; (11) limits the 
critical assessment of the individual's per
formance to the time of action or nona.ctlon; 
and (111) recognizes that the special back
ground and qualifications a particular direc
tor may possess, ... may place greater re
sponsib111ty on a corporate director--either 
generally or with respect to the particular 
matter under consideration." 

Section 4(c) states that in the performance 
of the director's duties, the director is en
titled to rely on data prepared or presented 
by corporate officers or employees whom the 
director reasonably believes to be reliable 
and competent, counsel, public accountants, 
and any duly designated committee of the 
board upon which the director does not 
serve, as to matters within its designated 
authority, which committee the director 
reasonably believes to merit confidence. 

For purposes of section 4 ( c) ( 1) , a director 
shall not, however, be considered to have 
acted in good faith if such director has 
knowledge which would cause reliance on 
data prepared or presented by those per
sons or entities mentioned in such section 
to be unwarranted. Both the Securities and 
Exchange Commission and the corporate di
rector's guidebook have endorsed this con
cept. 

Section 4 (d) of the b111 states that a di
rector who performs his or her duties in 
accordance with sections 4 (a) and 4 ( b) 
shall have no liab111ty by reason of being or 
having been a director of the corporation. 
Thus, a director who acts in good faith and 
in a manner he/she reasonably believes to 
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be in the best interests of the corporation, 
wl10 properly relies on information, opinions, 
reports and statements of others, and who 
exercises free and independent judgment, 
should have no liabllity for being or having 
been a director. 

Section 4(e) (1) makes clear that any pres
ent director, officer, employee, or agent of an 
affected corporation or any of its parents, 
subsidiaries, or affiliates, has the legal ob- · 
li6a tion to furnish to a director of an af
fected corporation "such information and 
explanation, and access to records, docu
ments, books, accounts, and vouchers" as 
such directors may reasonably request. The 
provision insures that the director has ade
quate information for making an informed· 
judgment. In recognition of the fact that 
management access is also a prerequisite to 
being adequately informed, the section also 
provides that a director may communicate 
with key executives, subject to reasonable 
time constraints. 

Section 4(e) (2) insures that any person 
required to furnish access to records, docu
ments, books, accounts and vouchers pur
suant to section 4(e) (1) is not unfairly 
burdened, by providing that such person is 
"to furnish access to or give information and 
explanation about those records, documents, 
books, accounts and vouchers which such 
person ls required to maintain pursuant to 
the performance of his or her duties." 

INDEPENDENT BOA!tD OF DmECTORS 

Section 5 provides that persons who have 
certain relationships with the corporation 
on whose board they serve may not consti
tute a majority of the members on the board 
of directors of such corporation, though they 
may serve on it. This provision constitutes 
a reasoned, balanced approach to the prob
lem of strengthening the role of the board 
of directors while at the same time not ex
cluding persons from board service who 
might make valuable contributions to the 
corporation. Section 5 sets out these cate
gories of persons who will not be considered 
eligible for membership in the independent 
majority, as set out by the Securities and 
Exchange Commission. These categories 
consist of: 

(1) Any person who, within the last five 
years preceding appointment to the boa.rd, 
has been an officer or employee of the corpo
ration, any of its parents, subsldiarles, or 
affiliates; 

(2) Any person who is related to an execu
tive officer of the affected corporation, any 
of its parents, subsidiaries, or affiliates, by 
blOOd, marriage, or adoption (except rela
tionships more remote than first cousin); 

(3) Any lawyer who was paid, or whose 
firm was paid, a fee for the performance of 
legal services, the a.mount of which exceeds 
$10,000, during any of the affected corpora
tion's last three full fiscal years or to whom 
it is proposed to pay such a fee in the af
fected corporation's current or next full fis
cal year; 

(4) Any person who ls a director, partner, 
officer or employee of an investment of com
mercial banking firm which has performed 
services and received a fee for such services 
which exceeds $10,000, during any of the 
affected corporation's last three full fiscal 
years or which the affected corporation pro
poses to have perform services in the current 
or next full year; and 

( 5) Any person associated with a supplier 
to the affected corporation that received dur
ing such supplier's last fiscal year $5,000,000 
or in excess of one percent of such supplier's 
consolidated gross revenues for its last full 
fiscal yea.r, whichever ls less. A person is 
deemed to be "associated with a supplier" if 
such person is, or has within the last two full 
fiscal years of the affected cornoration been 
an officer, director, or employee of, or owns, 
or has within the last two full fl.seal years o! 
the affected corporation owned, directly or 

indirectly, in exce!'8 of one percent equity 
interest in, such supplier. 

Section 5 ( c) also clarifies the phrase "fees 
which are proposed to be paid". 

AUDIT COMMITTEES 

An effective audit committee greatly en
hances the credibility and integrity of any 
company's financial reporting and control 
systems. The Securities and Exchange Com
mission found that, with a single exception, 
question .. ble and lllegal corporwte payments 
and practices occurred when the corporation 
had no audit committee, when it had one 
that operated only part of the time, or when 
its audit committee was not wholly inde
pendent of management. As the role and 
function of the audit committee has become 
more clearly defined over time, a widely held 
consensus emerged that committee member
ship consist of outside directors to facili
tate the independent viewpoint required for 
the effective functioning of the committee. 
Peat, Marwick, Mitchell & Company, found 
that 95 percent of the companies it surveyed 
with audit committees had outside directors 
comprising at least a majority of the mem
bership. 

Ninety-six percent of the chairmen of audit 
committees were outside directors, and in 
only 6 percent of the companies were chief 
financial officers members of the audit com
mittee. Section 6 thus requires that an 
affected corporation establish and m.alJ.}taln 
an audit committee composed solely of in
dependent directors and sets forth the func
tions of such committees, without preclud
ing the board from requiring that additional 
functions be performed; the functions are 
derived from an order entered by Judge Staf
ford in the SEC. v. Kille~rn Properties, Inc., 
(No. TCA 75-67) (N.D. Fla. 5/2/77). 

NOMINATING COMMITTEES 

Section 7 of the bill provides that the board 
of an affected corporation must have a nomi
nating committee composed solely of the di
rectors who are independent, i.e., not in any 
of the categories described in section 5 (b). 
Section 7 further provides that, subject to 
other shareholder rights to nominate candi
dates for directorships, the power to nomi
nate candidates for the board of an affected 
corporation is vested solely in the nominat
ing committee. This nominating committee 
is potentially the most significant channel 
for improved corporate governance, since over 
a period of time it can have a marked impact 
on the composition of the board of directors 
and management succession. 

SHAREHOLDERS NOMINATIONS 

Section 8 of the bill grants shareholders 
the right to nominate candidates for the 
board of directors of an affected corporation, 
provided such candidates are suppor~ed by 
the holder or holders of one-half of 1 percent 
of the outstanding shares. Securities and Ex
change Commission Rule 14A-8, which 
mandates shareholder access to proxy ma
chinery for certain proposals, explicitly ex
cepts elections to office. Legislation giving 
shareholders the right to nominate c9.nd1-
dates for office, as provided for in section 8, 
remedies this omission, and places outside 
groups on a more nearly equal footing with 
inside management. To further such equali
ty, section 8 also provides that management 
ls required to include "shareholder nomi
nees" in its proxy material if it is afforded 
reasonable opportunity to do so, and the pro
ponents of the shareholder nominees furnish 
the information as required by the appli
cable SEC forms. 

CUMULATIVE VOTING 

Section 9 provides that every shareholder 
who complles with the other requirements of 
the section and who ls entitled to vote at 
any election of directors may cumulate his or 
her votes and give one candidate a number 
of votes equal to the number o! directors to 

be elected multiplied by the number o! 
shares the shareholder is voting, or distrilb
ute such vote among as many candidates as 
the shareholder desires. A shareholder can
not, however, cumulate votes for any candi
date unless such candidate's name has been 
placed in nomination prior to the voting and 
the shareholder has given 60 days prior 
notice of his intention to cumulate his 
votes. 

In most publicly-held corporations, the 
election of directors constitutes an almost 
meaningless ritual. The chief executive offi
cer usually dominates the process, selecting 
candidates who are recommended by man
agement and are virtually assured of elec
tion. A Heidrick & Struggles survey found 
that the corporate CEO was the "initial 
decisionmaker in approving board prospects" 
in 46.5 percent of responding corporations. 

Cumulative voting makes the election 
more meaningful and protects minority 
shareholders by providing a purposeful and 
cohesive minority some representation on 
the board of directors to an extent roughly 
proportionate to the minority's size. 

SHAREHOLDERS ACTION 

Section lO(a) of the bill amends chapter 
85 of title 28 of the United States Code by 
adding a new section at the end which per
mits any shareholder of an affected corpora
tion to enforce those provisions of the bill 
not preempted by state law by maintaining 
a civil action in the appropriate district 
court of the United States. The court would 
have original but not exclusive jurisdiction 
of such action. This section also authorizes 
the court to permit the preva111ng party to 
recover reasonable litigation costs, includ
ing reasonable attorneys' fees, and permits a 
shareholder to bring an action pursuant to 
this section in any district court in which 
an act or transaction resulting in such 
action occurred, or in any district in which 
the defendant is found an inhabitant, or 
transacts business. Process may be served 
in the district in which the defendant ls 
an inhabitant or transacts business. 

EFFECTIVE DATE 

Section 11 of the bill provides that the 
provisions thereof shall not be effective until 
tllree years from the date of the bill's enact
ment. This effective date gives affected cor
porations reasonable opportunity to comply, 
and gives states the opportunity to draft 
similar or more stringent legislation in those 
aree.s subject to state redemptlon.e 

By Mr. HELMS: 
S. 2568. A bill to provide for multiple

use management under the Forest and 
Rangeland Renewable Resources Plan
ning Act of 1974, as amended, of national 
forest lands not included in the National 
Wilderness Preservation System; to the 
Committee on Agriculture, Nutrition, 
and Forestry. 
LET'S PUT THE RARE ll PROCESS BACK ON TRACK 

Mr. HELMS. Mr. President, today I in
troduce legislation to affirm the roadless 
area review and evaluation (RARE) 
process and bring it to a timely conclu
sion. 

The purpose of this bill is to insure 
that national forest lands not specifi
cally designated as wilderness or for 
other special management purposes by 
Congress are released for balanced mul
tiple-use management. 

All of our forests are valuable treas
ures, and each needs to be managed in 
the way that makes maximum utilization 
of its most outstanding characteristics. 
For some national forest areas single
purpose wilderness designation is most 
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desirable. For other areas, multiple-pur
pose management such as. campground 
and other recreation, wildlife habitat 
management, timber harvesting, nonre
newable resource extraction, and water
shed management, among others, may 
prove most desirable. 

WHAT IS RARE II? 
The RARE process was designed by the 

administration as a means to make de
cisions about how our forests are to be 
managed. From 1977 to 1979, the Forest 
Service mounted a massive study of all 
national forest roadless and undevel
oped areas to determine which should 
be recommended for wilderness and 
which should be managed for uses other 
than wilderness. This study was called 
RARE II-the second such roadless ::i.rea 
review and evaluation. 

This Department of Agriculture spon
sored study generated the greatest pub
lic response ever for a project of its kind. 
More than 350,000 citizens provided for
mal comments and expressed their 
thinking. 

The RARE II study led to a decision 
by President Carter to recommend that 
15.4 million acres should be devoted ex
clusively to wilderness-doubling the 
present area dedicated to wilderness in 
the national fores ts; 36 million acres 
should be made available for all the 
other users permitted in the national 
forests by appropriate laws and stat
utes; and 10.6 million acres should be 
studied further before a final decision is 
made. 

It was exactly 1 year ago today that 
President Carter made these recom
mendations to Congress. For 1 year the 
Congress had chosen to allow these 
questions to go unresolved. Certainly it 
is fitting that we get the process moving 
again on this anniversary. Congress is the 
only place where these decisions can be 
made. Congress is the proper body to 
make them, and it is past time that we 
got on with the job. 

For the past decade, one-third of the 
National Forest System lands-some 62 
million acres-have been in limbo. They 
are not wilderness because Congress has 
not statutorily declared them to be. But 
neither are they used or developed for 
their resource or recreational values. 

These lands have been embroiled in a 
continuing round of studies, litigation, 
restudies, and new court challenges. The 
lands are in dispute because they have 
been classified as roadless and are thus 
eligible to be considered for wilderness. 
A NATIONAL CRISIS IN RESOURCE MANAGEMENT 

Because the RARE II process has not 
kept to schedule, the wise and balanced 
management of our national f ore.sts is 
in disarray. The situation is fast devel
oping into a national crisis that threat
ens our vitally important forest and 
rangeland resources with improper and 
unsuitable management. Essential re
newable resources are going to waste, and 
valuable nonrepewable resources are go
ing undeveloped. The Nation is wracked 
by spiraling inflation, a marked decline 
in productivity, and shortfalls in energy 
and rare mineral resources. We simply 
cannot allow the RARE II process to un-

ravel and continue unresolved indefi
nitely. 

If this i£sue is not resolved the un
certainty imposed upon the manage
ment of our National Forest System lands 
will cause incalculable harm to Amerioo. 
The timber supply from national fores ts 
will decrease in the face of dramatic in
creases in the public's need for wood for 
housing and other uses. Vital energy re
sources and mineral reserves which may 
lie beneath the roadless areas will go un
discovered. Ranch and range uses will be 
severely curtailed. Increasing demand 
for motorized and developed recreation 
sites will go unmet, while the much 
smaller demand for wilderness experi
ences will be more than satisfied. Jobs 
dependent upon timber, grazing, farm
ing, mining, energy production, and 
recreation will be adversely affected. All 
Americans will bear the burden of higher 
prices for and shortages of many things 
they need for an adequate standard of 
living. Further delay is simply a luxury 
we cannot afford. 

The crisis is heightened by a recent 
Federal court decision in the case of 
California against Bergland. The court 
has issued a permanent injunction pro
hibiting the administration from pro
ceeding with developmental activities in 
47 areas within the State of California 
without a new environmental impact 
statement. These areas were all allocated 
to nonwildnerness multiple-use status 
as a result of the RARE II environmental 
impact statement. 

If that decision stands, and similar 
suits are brought in other States, the 
entire RARE II process will be in 
jeopardy. The Department of Agricul
ture's long-range national forest plan
ning process will be invalidated and the 
President's budget request for Forest 
Service programs for fiscal year 1981 will 
be rendered invalid. Both the long-range 
planning process and the budget requests 
assume the availability of the more than 
36 million acres released by the admin
istration on April 16, 1979 to manage
ment for nonwilderness use. 
WE CAN RESOLVE THE ISSUE WITH A BIPARTISAN 

EFFORT 

are recommended for wilderness between 
now and January 1, 1983. 

This bill seeks to a:ffirm existing 
statutes that require congressional 
action to place lands within the Na
tional Wilderness Preservation System 
and stipulate that until and unless Con
gress acts to designate specific National 
Forest System lands as wilderness, they 
shall be managed for uses other than 
wilderness. Such congressional action is 
best determined on a State-by-State 
basis, utilizing the release guidelines es
tablished by this bill. 

I should point out, Mr. President, this 
legislation fallows very closely that intro
duced on December 10, 1979 by our col
league in the House of Representatives, 
Congressman TOM FOLEY of Washing
ton State. Mr. FoLEY is chairman of the 
House Committee on Agriculture, and is 
highly regarded for his leadership in en
vironmental and natural resource mat
ters. His bill has been designated H.R. 
6070. It has drawn the support of some 
of the most respected Members of the 
House, with its 70 cosponsors being even
ly divided among both political parties. 
Truly, this effort to provide for wise and 
balanced management of our forestry 
resources is a bipartisan effort, and one 
in which every Senator can be proud to 
be a part. Indeed, the Senate indicated 
its general agreement with the concepts 
provided for in this bill when it passed 
S. 2031, the Oregon Wilderness Act, last 
year. I might add, Mr. President, that 
President Carter has a:ffirmed that the 
timely conclusion of the RARE n proc
ess is the intended policy of his admin
istration. 

I believe the legislation I introduce 
here today accomplishes that, and com
mend it to the Senate and to the people. 
The essential question presented by this 
bill is: Are we going to provide the means 
whereby suitable National Forest re
sources are to be released from wilderness 
for their optimal use; or, are we going to 
burden the productive capacity of the 
country with the continued lockup of 
vital resources through inaction and 
indecision? 

It is time for Congress to make the 
hard decisions that are so necessary to 
sound resource management. The public 
wants to know what the decision of this 
Congress will be. 

Mr. President, I ask unanimous con
sent that the text of the legislation be 
printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 2568 

The bill I introduced today would put 
the RARE II process back on track, and 
bring it to a timely conclusion. The leg
islation sets certain deadlines for Con
gress and the administration to decide 
when these lands would be designated for 
wilderness use or set aside by Congress 
for special management purposes. After 
the dates established by this bill, lands 
not acted upon by Congress may be con
sidered for wilderness during the plan-
ni b t t"l d 1 c Be it enacted by the Senate and House 

ng process, u un 1 an un ess on- of Representatives of the United States of 
gress acts to the ?ontrary, they shall be America in congress assembled, That this 
managed for multiple-use purposes other · Act ~ay be cited as the "National Forest 
than wilderness. Multiple-Use Management Act of 1980". 

A deadline of January 1, 1983 would be SECTION 1. Be it enacted by the Senate and 
set for congressional action on lands al- House of Representatives of the United States 
ready recommended by the administra- of America in Congr~ss assembled, that this 
tion for wilderness. In addition th ad- Act be cited as the National Forest Multi-

. . . . ' e ple-Use Management Act of 1980". 
mimstrat1on would ha:v~ until January l , SEc. 2 . (a) Lands within the Na.tiona.l For-
19~3 to make a deCisi_?n ?n lands set est System considered for wilderness designs.
aside for further planning m the RARE tion under the Roa.dless Area Review and 
II process. Congress would have until Evaluation conducted by the Department of 
January 1, 1985 to act on those lands Agriculture, but not recommended for desig
designated for further planning which nation as wilderness or' identified for fur-
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ther planning in Executive Communication 
1504:, 96th Congress (House Document No. 
96-119), shall, notwithstanding any other 
provision of law, continue to be managed for 
uses ether than wilderness in accordance 
with the Forest and Rangeland Renewable 
Resources Planning Act of 1974, as amended. 

(b) Lands within the National Forest Sys
tem which have been recommended in Exec
utive Communication 1504, 96th Congress, 
for designation as wilderness, but have not 
been included in the National Wilderness 
Preservation System prior to January 1, 1983, 
shall, notwithstanding any other provision 
of law, be managed beginning on such date 
for uses other than wilderness in accordance 
with the Forest and Rangeland Renewable 
Resources Planning Act of 1974, as amended. 

(c) Lands within the National Forest 
System which have been identified in Exec
utive Communication 1504, 96th Congress, 
for further planning, but which have not 
been included in the National Wilderness 
Preservation System prior to January 1, 1983, 
shall, notwithstanding any other provision 
of law, be managed beginning on such date 
for uses other than wilderness in accordance 
with the Forest and Rangeland Renewable 
Resources Planning Act of 1974, as amend
ed: Provided, That if (1) an Executive Com
munication has been received by Congress 
recommending the designation of any such 
lands as wilderness prior to January 1, 1983, 
and such lands have not been included in 
the National Wilderness Preservation Sys
tem prior to January 1, 1985, they shall, not
withstanding any other provision of law, be 
managed beginning January l, 1985, for uses 
other than wilderness in accordance with the 
Forest and Rangeland Renewable Resources 
Planning Act of 1974, as amended; and (2) 
at any time a determination is made by the 
Secretary under the Forest and Rangeland 
Renewable Resourcef! Planning Act of 1974, 
as amended, that any such lands shall not 
be recommended for designation as wilder
ness, they shall, notwithstanding any other 
provision of law, be managed beginning on 
the date of such determination for uses 
other than wilderness in accordance with 
the Forest and Rangeland Renewable Re
sources Planning Act of 1974, as a.mended. 

SEc. 3. (a) Lands within the National For
est System whose designation as primitive 
area is recommended in Executive Commu
nication 1504, 96th Congress, for termina
tion and management for uses other than 
wilderness shall, notwithstanding any other 
provision of law, be managed after the date 
of enactment of this Act for uses other than 
wilderness in accordance with the Forest 
and Rangeland Renewable Resources Plan
ning Act of 1974, as amended. 

(b) Lands within the National Forest Sys
tem whose designation as primitive area 
have been recommended in Executive Com
munication 1504, 96th Congress, for termi
nation and designQ.tion as wilderness, but 
which have not been included in the Na
tional Wilderness Preservation System prior 
to January 1, 1984, shall, notwithstanding 
any other provision of law, be managed be
ginning on such date for uses other than 
wilderness in accordance with the Forest 
and Rangeland Renewable Resources Plan
ning Act of 1974, as amended. 

By Mr. HELMS: 
S. 2569. A bill to amend the U.S. Grain 

Standards Act to permit the Administra
tor of the Federal Grain Inspection Serv
ice to delegate authority, under certain 
circumstances, to a State agency to per
form official inspection at export port 
locations within the State if such State 
agency oerformed official inspections un
der such act at an export port location 
at any time before July 1, 1976, and such 

CXXVI--504-Part 6 

State agency is presently designated to 
perform official inspections at locations 
other than export locations; to the Com
mittee on Agriculture, Nutrition, and 
Forestry. 

NORTH CAROLINA NEEDS STATE GRAIN 

INSPECTION FOR EXPORTS 

Mr. HELMS. Mr. President, American 
farmers export roughly one-third of 
everything they grow. Last year such ex
ports amounted to some $35 billion, and 
they expected to grow to $40 billion next 
year. The net balance of payments in 
agricultural trade is $18 billion in our 
favor. Truly, this trade represents one of 
the bright spots in our economic picture, 
and I am proud that our farmers are 
making such a tremendous productive 
contribution to the entire country-and, 
indeed to the entire world. 

I am particularly i::roud that North 
Carolina is i;::laying a role in the in
creased exports of agricultural products. 
A new grain bagging operation is in the 
works at Morehead City, N.C., and it is 
expected to open up a whole new outlet 
for grain exports from our State. North 
Carolina Commissioner of Agriculture 
James A. Graham recently noted that 
the new export facility will "strengthen 
the State's grain sales and will likely 
boost North Carolina grain production to 
record levels again next year." 

The bagging operation will ship bagged 
grain to a number of developing coun
tries throughout the world which do not 
have the facilities or equipment at their 
rorts to unload loose grain in bulk. 

However, this bright picture of ag
gressive business practice is clouded, as 
are so many things, by in:tervention of 
the Federal Government. Specifically, 
in this instance, it is the Federal Grain 
Inspection Service <FGIS) that stands 
in the way of progress. 

FGIS was created to resolve problems 
which arose out of disclosures of wide
spread misgrading and short-weighing 
of grain during the early 1970's. As a re
sult of such "scandals," Congress enacted 
the U.S. Grain Standards Act of 1976 to 
reform the grain inspection system. 

The act established FGIS in the De
partment of Agriculture and made the 
FGIS Administrator responsible for the 
national grain inspection and weighing 
system. The act was an important step 
in establishing uniform and fair grad
ing and weighing practices so essential 
for the industry. There is just one pro
vision of the act which I wish to address. 

The provision which troubles me con
cerns Federal export grain inspection 
and weighing systems authorization. 
The FGIS Administrator is authorized 
to delegate inspection and weighing au
thority to States, provided the States 
meet certain criteria and conflict of in
terest standards. However, to be con
sidered, a State must have been inspect
ing grain for export on July 1, 1976. 

The North Carolina Department of 
Agriculture has performed official grain 
inspections in the State since the early 
1940's. Over time, a shift in export pat
terns and lack of export port facilities 
in North Carolina resulted in the State 
ceasing to inspect export grain. With 
the passage of the 1976 act, the State 

of North Carolina is unable to regain 
its export grain inspection authority be
cause it was not inspecting export grain 
on July l, 1976. 

Presently, with the establishment of 
a facility for handling export shipments 
of grain at Morehead City, the North 
Carolina Department of Agriculture 
wishes to once again be authorized to 
inspect grain for export. The North 
Carolina Department of Agriculture has 
enjoyed an excellent reputation during 
the approximately four decades it pro
vided inspection services on inland or 
export grain. North Carolina now finds 
it may no longer inspect grain for ex
port-not because it is unqualified but 
because it was not inspecting grain for 
export on a certain date. 

The most important justification for 
North Carolina to be allowed to again 
inspect export grain is that USDA-FGIS 
fees for inspection are substantially 
higher than those currently being 
charged by the North Carolina Depart
ment of Agriculture. 

See below: 

NODA USDA 

Hopper 
ca.rs ____________ 

$9.00 $13.00 
Trucks ---------------- 4.50 6.50 
Vessels (per 1,000 bush-

els) ----------------- 2.00 2.50 
Hourly charges (per man-

hour) --------------- 7.00 11. 20 
Overtime charges (per 

man-hour) ---------- 10.50 14.40 
Factor determination (per 

factor) --------------- 3.00 4.20 

Both the Charleston, S.C .. and Norfolk 
Va .. oort facilities are under State in· 
spection programs, in cooperation with 
USDA-FGIS, charging fees similar to 
those in existence in North Carolina. If 
the service at Morehead City is per
formed by FGIS at standard Federal 
fees, this would put Morehead City at a 
marked disadvantage to the Charleston 
and Norfolk ports. 

The role of FGIS in our grain market
ing and export inspection program is 
important. Impartial and accurate 
weighing and grading of grains is essen
tial. Under the legislation I am ot!ering, 
the role of FGIS would continue. The 
administrator of FGIS would still make 
the final determination as to whether or 
not a State agency is qualified to perform 
official inspections and be delegated in
spection authority. The criteria are 
strict. Among other steps taken by FGIS 
prior to granting of delegated authority, 
the Department of Justice, the General 
Accounting Office, and the Office of the 
Inspector General for USDA are con
sulted. 

In addition to the above, if a State fails 
to meet the high FGIS standards at any 
time, the act says: 

Any such (inspection) delegation may be 
revoked by the Administrator, at his discre
tion, at any time upon notice to the State 
agency without opportunity for a hearing. 

My bill allows for growth in the dele
gated authority area. for qualified States. 
It does not negate or circumvent the in
tent or mission of FGIS. My legislation 
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would simply allow qualified states, like 
North Carolina, to be considered for dele
gated authority, and I urge its prompt 
enactment. 

I ask unanimous consent that the text 
of this bill be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S.2569 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That the 
first sentence of section 7(e) of the United 
States Grain Standards Act (7 U.S.C. 79 (e)) 
is amended by inserting " (A) " before "which 
was performing", and by inserting after 
"1976," the following: "or (B) performed of
ficial inspection at an export port location at 
any time prior to such date and was desig
nated under subsection (f) of this section on 
the date of the enactment of this clause to 
perform official inspections at locations other 
than export port locations,". 

By Mr. JOHNSTON: 
S. 2570. A bill to authorize the Presi

dent to establish a program to reduce and 
order the demand for motor fuel during 
a severe energy supply interruption; to 
the Committee on Finance. 
EMERGENCY MOTOR FUEL DEMAND RATIONING 

ACT OF 1980 

Mr. JOHNSTON. Mr. President, in the 
decade ahead the United States will face 
unprecedented threats to its petroleum 
supply. In my opinion, the probability is 
frighteningly high that political unrest 
in the Mideast will, at some time in the 
near future, result in the interruption of 
a significant portion of our oil supplies. 
If that happens, our political and eco
nomic system will face a test wholly un
like any it has ever been called on to 
address. Perhapg the most urgent item 
on our energy policy agenda is the prep
aration of emergency response mecha
nisms to cope with this eventuality. 

Today, I am introducing legislation 
which I believe can make an essential 
contribution to the emergency prepared
ness of the United States. The Emergency 
Motor Fuel Demand Rationing Act of 
1980 would provide the President with 
the authority, subject to specific statu
tory conditions and appropriate congres
sional review, to act on an expedited basis 
to impose a fee on each gallon of motor 
fuel sold to reduce domestic motor fuel 
demand during a severe energy supply 
emergency. This authority provides an 
alternative to a system of coupon ration
ing for motor fuel. Most importantly, it is 
an alternative that is workable, whereas 
I fear that coupon rationing is not. 

M.r. President, there can be no doubt 
that the times make a standby emergency 
program to sharply restrain motor fuel 
demand an absolutely essential feature 
of U.S. energy policy. For this reason the 
Congress has repeatedly urged the ad
ministration to submit a standby coupon 
rationing plan to Congress for approval. 
I expect such a plan to be submitted 
within the next few weeks, and I expect 
it to be approved. 

Most of our attention has been focused 
on coupon rationing as the only mech
anism capable of equitably responding 
to a severe fuel shortage occasioned by 

a sudden and substantial loss in petro
leum imports. The legislation I am pro
posing today offers a genuine alternative 
to this approach which will be fully as 
effective as coupon rationing; will be fully 
as equitable as coupon rationing; but will 
be far more :flexible, efficient, and work
able than coupon rationing. 

Briefly, the Emergency Motor Fuel 
Demand Rationing Act of 1980 would 
authorize the President to establish, as 
a method of restraining gasoline demand 
during a severe supply emergency, a 
motor fuel rationing fee. 

The conditions on imposition of the 
fee would be the same conditions the 
President would have to meet in order to 
impose coupon rationing of motor fuel 
under existing law. 

The level of the fee would be set by 
the President to restrain motor fuel de
mand to the extent required by the do
mestic shortage of motor fuel resulting 
from the supply interruption; capture 
windfall gains resulting from motor fuel 
price increases caused by the supply 
emergency; maintain orderly commerce 
in motor fuel; and moderate the effect of 
U.S. consumption of motor fuel on world 
market prices for petroleum. 

The President could adjust the fee level 
from time to time to achieve these goals 
and would be required to make specific 
findings quarterly after the fee is first 
imposed in order to continue the fee in 
effect. 

The proceeds of the fee would be fully 
rebated to each motor fuel user in direct 
proportion to the number of coupons that 
user would receive under the motor fuel 
coupon rationing plan required by exist
ing law. The rebate could be made 
through the mail <in the same way ration 
checks redeemable for ration coupons 
will be distributed under the coupon ra
tioning plan). However, to the maximum 
extent practicable, the rebate would be 
distributed through reduced income tax 
withholding, increased supplemental se
curity income payments, increased vet
erans beneflts or other more convenient 
methods than direct mail. 

Petroleum price and allocation con
trols would be removed during the period 
of effectiveness of the fee. 

I propose this fee and rebate system 
as an alternative to the rationing scheme 
with transferable coupons which the ad
ministration has developed. In important 
ways the fee and rebate system under the 
Emergency Motor Fuel Demand Ration
ing Act of 1980 is equivalent in its im
pact on users of motor fuel to this kind 
of a coupon rationing system. On the 
other hand, in at least one way the fee 
and rebate system is far superior to any 
form of coupon rationing. Fees and re
bates involve ordinary money. A coupon 
rationing system creates an entirely new 
currency, composed of coupons, which 
operates completely outside the normal 
tax, monetary and fiscal systems through 
which the Government interacts with 
the domestic economy. The cost, com
plexity and opportunity for fraud im
plicit in the creation of a second coupon 
currency are all very large. Compared to 
the flexibility with which we can handle 
money, the rigidities of a coupon system 
are enormous. 

One simple calculation illustrates the 
magnitude of the burden the Government 
would be assuming under a coupon ra
tioning system. The U.S. economy con
sumes between 20 and 25 billion gallons 
of gasoline each 90 days. If coupons are 
issued in 5-gallon denominations-as the 
administration plans to do--between 4 
and 5 billion coupons must be issued and 
collected each quarter. This is equivalent 
to calling in, accounting for the redis
tributing half the supply of paper money 
in the United States every 90 days. 

By establishing an emergency motor 
fuel demand rationing system which in
volves the exchange of only one kind of 
currency--ordinary money-we will 
avoid a crushing administrative burden 
on the operation of the system in an 
emergency. In my opinion, unless we 
eliminate the burden of managing a 
coupon currency and use the systems we 
already have--those involving money
to control motor fuel demand during an 
emergency, our most important energy 
emergency response system-the one 
which deals with the petroleum de
pendence of personal transportation
may not work at all. 

Will a system of emergency motor 
fuel demand rationing based on a fee 
operate effectively to limit the consump
tion of motor fuel to the extent required 
in any emergency? The answer has to 
be: "Yes." A fee system will be just as 
effective as the coupon rationing sys
tem which the administration has de
veloped, because both systems rely on 
high prices to deter consumption. Under 
the fee system I am proposing, the level 
of the fee would be set to bring the 
price of motor fuel to a level which clears 
the market during the shortage. Because 
in general it will not be possible to ex
actly predict the price at which the 
market will clear, the President would 
have authority to adjust the fee from 
time to time, and price controls would 
be removed to allow prices to move freely 
and permit market forces to determine 
the equilibrium price. 

It is not widely recognized-but it is 
nevertheless true--that the administra
tion's coupon rationing scheme restrains 
motor fuel demand in exactly the same 
way. The only difference is that, under 
the administration's system, the market 
in transferable coupons is the mech
anism through which the price of motor 
fuel is increased to the level which limits 
consumption to the available supply in 
an orderly fashion. The administration's 
estimates of the price at which ration 
coupons would be sold under its system 
are derived assuming that this is pre
cisely what happens. Thus, in the case 
of coupon rationing, if the controlled 
price of motor fuel is maintained at $1.50 
per gallon during a shortage, but, be
cause of the shortage, the market clear
ing price for the fuel is $2.50 per gal
lon, a transferable coupon will sell for 
$1 per gallon. If the shortage becomes 
more acute and motor fuel becomes more 
scarce, this market clearing price 'Yill 
increase as well. If the market cleanng 
price increases to $3.50 per gaUon <and 
the controlled price does not change) the 
value of the ration "'oupon will rise to 
$2 per gallon. 
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It should be clear what is happening 
here. The market in transferable cou
pons is establishing a "fee" for the use 
of motor fuel, and that "fee" is just the 
difference between what motor fuel users 
are willing to pay for an extra gallon of 
scarce fuel and what the Government 
will permit producers or importers of the 
fuel to charge for it. 

So the mechanism of demand restraint 
is the same in each case, whether we 
first, impose a fee on motor fuel use which 
captures the difference between what 
motor fuel users will pay during a short
age and a base price the Government 
sets, or second, let the exchange of 
money for ration coupons establish this 
difference. 

The administration's motor fuel cou
pon rationing plan and the fee and re
bate system authorized under the Motor 
Fuel Demand Rationing Act of 1980 will 
have the same restraining effect on mo
tor fuel consumption during an emer
gency. 

If these two systems look the same to 
motor fuel users when they go out to 
buy an extra gallon of fuel, how do they 
differ as to questions of equity and the 
basic needs all users have for some fuel? 
The answer again is that the impact on 
motor fuel users is the same in each case. 

These plans are equivalent, because 
under the Emergency Motor Fuel De
mand Rationing Act of 1980, the full 
proceeds of the fee on motor fuel the 
President would impose would be rebated 
to each user of motor fuel in proportion 
to the number of ration coupons such 
user would have received under the ad
ministration's coupon rationing plan. 
That is, under my proposal, each end 
user of motor fuel would have a right 
to a payment equal to the amount ob
tained by multiplying the number of 
gallons represented by that end user's 
coupon ration right by the value of the 
fee imposed on each gallon of fuel. Un
der the administration's coupon ration
ing system, each end user would receive, 
for example, ration coupons for the pur
chase of 40 gallons a month, and any of 
these coupons could be sold f or-say-$1 
per gallon. Under my proposal, in these 
same circumstances, this same end user 
would receive a payment of $40 per 
month. From the point of view of the end 
user the two systems are equivalent, ex
cept that under coupon rationing the 
user must first sell his coupons if he pre
fers money-and the things money can 
buy-to motor fuel. Under my proposal 
the user gets the money directly. There 
are no coupons to sell. 

We have often argued the equity of 
coupon rationing versus the equity of 
using price to restrain motor fuel de
mand. In the case of my proposal, the 
need to argue relative equities does not 
arise. From the standpoint of equity, 
the systems are identical in principle. 

The elimination of a separate coupon 
currency opens up tremendous oppor
tunities to streamline the system and, 
therefore, to permit it to work effec
tively. For this reason I believe that 
in practice my proposal ~ill deliver what 
eq~ity. there is in either system. Coupon 
rat1onmg, however, because it may break 
down and not work, could fail to deliver 
any equity at all. 

The Motor Fuel Demand Rationing 
Act of 1980 provides that, to the maxi
mum extent practicable, the rebate pay
ments to which end users of motor fuel 
are entitled are to be delivered through 
existing systems. These include short
term reduced income tax withholding 
by employers, reduced estimated tax pay
ments by self-employed persons, in
creased benefits under social security 
and veterans programs, perhaps in
creases in aid for dependent children 
and food stamp allowances. I do not 
minimize the very considerable task of 
superimposing the rights and priorities 
incorporated in the coupon rationing 
system on these existing mechanisms for 
reaching end users of motor fuel. It will 
be very difficult. But at least it is possi
ble. If we are forced to use coupons, 
there is no way at all these existing 
mechanisms can help us. The only 
available mechanism for distributing 
coupons is by direct mail to over 150 
million individuals and businesses. The 
mailing lists for these shipments, even 
if they are 90 percent accurate--and 
almost surely they will be of far poorer 
quality than that-will result in the 
misdirection of literally billions of dol
lars worth of coupons. Moreover, unlike 
money, which can be left to circulate 
in the economy, all ration coupons must 
return, back up through the motor fuel 
distribution system, to the Government. 
The opportunities for error and fraud 
in this process are monumental. 

In contrast, a money-based system for 
guaranteeing end users of motor fuel 
the ability to obtain a limited amount 
of fuel at lower than market clearing 
prices can be far more fiexibly and re
sponsibly administered. 

Mr. President, I believe that the Motor 
Fuel Demand Rationing Act of 1980 rep
resents a significant improvement in our 
thinking on the role of rationing and 
its alternatives in dealing with the epi
sodic sudden curtailments in petroleum 
supplies. I hope the legislation will stim
ulate further discussion and further im
provement in our understanding of this 
matter. It is the most important short
term energy problem we now face. 

Mr. President, I ask unanimous con
sent that the text of the bill and the 
following material be inserted in the 
RECORD at this point: 

My letter of March 18, 1980, to Secre
tary of Energy Charles Duncan concern
ing this matter. 

"Alternatives Io.i.· Gasoline" by Thomas 
C. Schelling, a paper prepared for the 
Dependence Dilemma: U.S. Gasoline 
Consumption and America's Security, 
Harvard University, March 22, 1980. 

"To Combat Oil Crisis" by Alvin L. Alm 
and William W. Hogan, New York Times, 
March 26, 1980. 

"Money in the 'I'ank" by Jessica Tuch
man Mathews, Washington Post, 
March 26, 1980. 

There being no objection, the bill and 
material were ordered to be printed in 
the RECORD, as fallows: 

s. 2570 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That this 

Act ma.y be cited as the Emergency Motor 
Fuel Demand Rationing Act of 1980. 

FINDINGS AND PURPOSE 
SEc. 101. (a.) The Congress finds that-
(1) it is very likely that a. severe energy 

sup.ply interruption occasioned by a sudden 
reduction in the availability of imported 
crude oil a.nd refined petroleum products will 
occur sometime during the 1980's; 

(2) such an interruption could have wide
spread disruptive effects on commerce among 
the several States and on the relations be
tween the United States and foreign nations; 

(3) in the event of such an interruption 
the President should have authority to estab
lish an effective program to restrain energy 
denland and maintain orderly commerce in 
fuels and energy, in particular commerce in 
motor fuels; 

( 4) a standby gasoline and diesel fuel ra
tioning plan, authorized under title II of the 
Energy Policy and Conservation Act, would 
provide the President with one method of 
allocating the supply of motor fuels among 
end users in the event of such a.n interrup
tion, but such a. plan will involve inevitable 
and considerable administrative cost a.net 
complexity; a.nd 

(5) a program delegating specific author
ity to the President to restrain motor fuel 
demand during a. severe energy supply inter
ruption through use of a. motor fuel ration
ing fee, the proceeds of which a.re fully re
turned to end users of motor fuel, can pro
vide an effective, workable and equitable re
sponse to such an interruption while mini
mizing such administrative cost and com
plexity. 

(b) It is, therefore, the purpose of this 
Act to-

( 1) grant the President the authority dur
ing a severe energy supply interruption to 
establish, subject to appropriate congres
sional review, an emergency motor fuel ra
tioning fee designed to restrain motor fuel 
demand to the extent of any shortage re
sulting from such interruption; 

(2) to provide for the return of the pro
ceeds of such a. fee to each end user of motor 
fuel in proportion to the number of end user 
rights which would be assigned such user 
under the standby motor fuel rationing con
tingency plan approved under a.pplica.ble 
provisions of the Energy Policy and Conser
vation Act, a.s a.mended (Public Law 94-163). 

AMENDMENT TO THE EMERGENCY ENERGY 
CONSERVATION ACT OF 1979 

SEc. 102. (a.) The Emergency Energy Con
servation Act of 1979 (Public Law 96-102) is 
a.mended by adding a.t the end thereof a 
new title a.s follows: 

"TITLE IV-STANDBY MOTOR FUEL 
RATIONING FEE 

"SF.C::. 401. FINDINGS AND PuRPOSES. 
" (a) FINDINGS.-The Congress finds tha.t

the President should have available the 
option during a severe energy supply inter
ruption to establish, subject to congres
sional revie..y, a program to restrain domes
tic demand for motor fuel through the use 
of a. motor fuel rationing fee; the proceeds 
of which are fully returned to end users of 
such fuel. 

"(b) PURPOSES.-It is the purpose of this 
title-

"(1) to grant the President standby au
thority, which may be ma.de effective subject 
to congressional review, to establish during 
a severe energy supply interruption, a motor 
fuel rationing fee at a. level which wm insure 
an orderly market in motor fuel and will 
restrain demand to the extent required ·by 
the shortage of such fuel resulting from such 
interruption; a.nd 

"(2) to require that the proceeds of such 
a fee be returned to end users of motor fuel 
in proportion to the number of end user 
rights which would be assigned such user 
under the standby motor fuel rationing con-
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tingency plan approved by Congress under 
a.pplica.ble provisions of the Energy Policy 
a.nd Conservation Act (Public La.w 94-163), 
a.s a.mended. 

"SEC. 402. DEFINITIONS. 
For purposes of this title-
" ( 1) the term 'interna.tiona.l energy pro

gram', 'motor fuel', 'person', and 'State' have 
the meaning assigned such terms in title II 
of this Act. 

"(2) the term 'United States' means a.11 
of the several States, the District of Colum
bia, the Commonwealth of Puerto Rico, 
and a.ny territory or possession of the United 
States. 

" ( 3) 'Secretary' means the Secretary of the 
Treasury. 

"SEC. 403. EMERGENCY MOTOR FuEL RATION
ING FEE. 

"(a.) The President ma.y, in accordance 
with the . provisions of this section, re
quire the payment to the Secretary by each 
person engaged in the production or impor
tation of motor fuel of an emergency motor 
fuel rationing fee which shall be levied on. 
ea.ch gallon of such fuel produced in the 
United States or imported into the United 
States. 

"(b) (1) (A) Except to the extent provided 
under subpa.ragra.ph (B), the President may 
put the fee under subsection (a.) into effect 
only if-

" (i) the President ha.s found, in his dis
cretion, that putting such ~ee into effect ls 
required by a. severe energy supply interrup
tion or ls necessary to comply with the ob
ligations of the United States under the in
terna.tiona.l energy program; 

"(11) the President ha.s transmitted such 
finding to the Congress in accordance with 
section 551 of the Energy Policy and Conser
vation Act, together with a. request to make 
such fee effective; and 

"(111) neither House of Congress ha.s dis
approved (or both Houses have approved) 
such request in accordance with the proce
dures specified in such section of such Act. 

"(B) (i) The President may make such fee 
effective without regard to the finding re
quired under subparagraph (A) (i) (and 
w!Jthout regard to the requirements of sub
paragraph (A) (11) and (111)) if-

"(I) ·the President has transmitted to Con
gress in accordance with section 552 of the 
Energy Policy and Conserva.tlon Act a request 
to waive such requirements; a.nd 

"(II) such request has been approved by 
a resolution by ea.ch House of Congress with
in 30 days of continuous session of Congress 
after the date of its transmittal, in accord
ance with the provisions of such section 552 
applicable thereunder to energy conservation 
contingency plans. 

"(11) Any authority to make such fee effec
tive under clause (i) pursuant to a request 
under such clause shall terminate on the 
60th ca.lenda.r day after the da. te on which a 
resolution wpproving that request is adopted 
by the second House to have so approved 
that request. 

" ( 111) In applying the provisions of sec
tion 552 of the Energy Policy and Conserva
tion Act for purposes of this subparagraph

" (I) subsections (b), (d) (2) (B) and (d) 
(7) shall not apply; 

"(II) the references to 60 calendar days 
and 20 calendar days shall be considered to 
refer to 30 calendar days a.nd 10 calendar 
days, respectively; and 

"(III) the references to any contingency 
plan shall be considered to refer to a request 
under this subparagraph. 

"(c) (1) The President may, from time to 
time as he deems necessary, after stating in 
writing his reasons, adjust the fee under sub
section (a) so as to insure that the level of 
the fee meets the requirements of subsection 
( d) , a.nd may remove the fee under suosec
tion (a) at any time he finds, and states in 

writing the basis of his finding, that circum
stances no longer justify its continu81tion. 

"(2) (A) Unless the President finds, and 
states in writing the basis for his :finding, in 
the case of a fee in effect under subpar·agraph 
(b) (1) (A), that continuing the fee in effect 
during any calendar quarter which begins 
more than 45 days after the transmittal to 
Congress of the :finding under such subpara
graph is required by a severe energy supply 
interruption or is necessary to comply with 
the obligations of the United St81tes under 
the international energy program, the fee 
shall cease to be effective beginning the first 
day of that quarter. 

"(B) Unless the President finds, and states 
in writing the basis for his finding, 1n the 
case of a fee in effect under subparagraph 
(b) (1) (B), that circumstances justify the 
continuation in effect of the fee during any 
calendar quarter which begins more than 45 
days after first day the fee is effective under 
such subparagraph, the fee shall cease to be 
effective beginning the first day of that 
quarter. 

"(3) If the fee under subsection (a) is re
duced to zero, ls removed or otherwise ceases 
to be effective under this subsection, the 
President may not thereafter require pay
ment of such a fee except as provided in sub
section (b) . 

"(d) Any emergency motor fuel rationing 
fee under subsection (a) shall be set by the 
President at the level which he determines 
appropriate based on a weighing of-

" ( 1) the need to restrain the consumption 
of motor fuel within the United States 

(A) to the extent required by the short
age of such fuel reasonably expected to re
sult from a severe energy interruption; or 

(B) to the extent necessary to comply 
with the obligations of the United States 
under the international energy program; 

"(2) the need to capture and return to 
end users of motor fuel the portion of the 
price of such fuel which, in the absence of 
such fee, would result in revenue in excess 
of the unavoidable costs of producing or 
importing such fuel; 

"(3) the need to maintain orderly com
merce in refined petroleum products in the 
United States, to minimize economic dis
ruption and to provide, to the extent prac
ticable, for an equitable distribution of such 
products among regions of the United States 
at equitable prices; 

"(4) the need to moderate the effect of 
the consumption of motor fuel in the United 
States on world petroleum markets and on 
the price of crude oil and refined petroleum 
products in such markets; and 

"(5) such other factors as the President 
deems important. 

"(e) For purposes of this section. 
"(1) The term 'severe energy supply in

terruption' means a national energy supply 
shortage which the President determines--

"(A) has resulted or is likely to result in 
a dally shortfall in the United States of gas
oline, diesel fuel, and No. 2 heating oil sup
plies for a period in excess of 30 days (includ
ing reductions as a result of an allocation 
away from the United States under the in
ternational energy program) of an amount 
equal to 20 percent or more of projected 
dally demand for such supplies; 

"(B) is not manageable under other en
ergy emergency authorities, including any 
energy conservation contingency plans ap
proved under section 201 ( b) of the Energy 
Policy and Conservation Act ( 42 USC 6261 
(b)) and any emergency conservation au
thordty available under title II of this Act; 

" ( C) is expected to persist for a period of 
time suffi.cient to seriously threaten the ade
quacy of domestic stocks of gasoline, diesel 
fuel, and No. 2 heating oil; and 

"(D) is having or can reasonably be ex-

pected to have a major adverse impact on 
national health or safety or the national 
economy. 

" ( 2) For purposes of determining the 
shortfall of supplies under subparagraph ( 1) 
(A), the projected dally demand for gasoline, 
diesel fuel, and No. 2 heating oil supplies 
shall be the amount of such supplies that 
were available during any consecutive period 
of 12 calendar months whtich the President 
considers appropriate and which occurred 
during the 36 calendar month period which 
immediately pre.::edes the month in which 
such finding is made, such amount to be ad
justed-

" (A) .to take into account, for the period 
between the base period and the month in 
which the determination ls made, the nor
mal growth lin demand for gasoline, diesel 
fuel , and No. 2 heating oil, as determined by 
the President on the basis of growth experi
enced during the 36-month period from 
which the base period was selected; and 

" (B) to take into account seasonal varia
tions in demand for such fuel, as deter
mined by the PreSll.dent. 

"(3) The term 'necessary to comply with 
obligations of the United States under the 
international energy program' refers to a 
necessity which the President determines to 
have impacts comparable to those provided 
for in paragraph ( 1) of this subsection. 

"SEC. 404. PAYMENT OF FEE. 
"(a) Any fee imposed under section 403, 

with respect to any a.mount of 'llotor fuel 
subject to such fee, shall be paid by a pro
ducer (or, as the case may be, an importer) 
of such fuel at such time as the Secrete.ry 
may prescribe, but not later than 90 days 
after the date of first sale of such fuel in 
commerce or the date of its importation, 
whichever is earlier. 

" ( b) ( 1) Any motor fuel held for sale on 
the effective date of a fee under section 403 
shall be subject to the same fee as would 
apply to such fuel had it been produced or 
imported on such date. 

"(2) Whenever motor fuel subject to a fee 
under section 403 has been sold by a pro
ducer or importer of such fuel before the 
date on which such fee has been removed 
(or has ceased to be effective) under section 
403(c) and is held for sale, there shall be 
credited or refunded (without interest) to 
the producer or importer the amount of the 
fee, if 

"(A) a claim for such credit or refund is 
filed with the Secretary on or before the end 
of the 10-month period beginning with the 
month following the date on which such fee 
was removed (or ceased to be effective), based 
on a request submitted to such producer or 
importer before the end of the 7-month pe
riod beginning on such date by the person 
who held the fuel with respect to which the 
credit or refund is claimed, and 

"(B) on or before the end of the 10-month 
period referred to in subparagraph (A), re
imbursement has been made to such person 
by the producer or importer for the reduc
tion in applicable fee on such fuel or written 
consent has been obtained from such person 
to allowance of such credit or refund. 

No credit or refund under this paragraph 
shall be allowable with respect to motor fuel 
held for sale by a producer or importer of 
motor fuel. 

"SEC. 405. EMERGENCY MOTOR FuEL RATION
ING FUND. 

" (a) There is established in the Treasury 
of the United States a trust fund to be 
known as the Emergency Motor Fuel Ra
tioning Trust Fund (hereinafter referred 
to as the Trust Fund) consisting of such 
amounts as are appropriated to the Trust 
Fund under this section. 

"(b) There shall be appropriated to the 
Trust Fund an amount equal to the sum 
of the amounts received in the Treasury as 
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a result of the fee imposed under section 
403 of this title less those amounts dis
bursed directly to persons under subsec
tion 406(b). 

" ( c) The Secretary shall tr·ansfer to the 
Trust Fund any amount appropriated under 
this subsection. 

"(d) The amounts required to be trans
ferred to the Trust Fund under subsection 
( c) shall be transferred at least quarterly 
from the general fund of the Treasury to 
the Trust Fund on the ·basis of estimates 
made by the Secretary in consultation with 
the Secretary of Agriculture and the Secre
tary of Heal th and Human Services to cover 
disbursements under section 406 (excluding 
disbursements under subsection 406(b)). 
Proper adjustment shall be made in the 
amounts subsequently transferred to the 
extent prior estimates were in excess of or 
less than the amounts required to be trans
ferred to the extent prior estimates were in 
excess of or less than the amounts required 
to be transferred. 

"(e) Amounts in the Trust Fund sh11.ll be 
available only to make the payments pro
vided under section 406 of this title. 

"SEC. 406. REBATE OF PROCEEDS OF FEE. 
"(a) Each person entitled to assignment 

of rights, and evidence of such . rights, en
titling such person to obtain motor fuel 
in precedence to other persons not simi
larly entitled under the rationing contin
gency plan described in section 203 of the 
Energy Policy and Conservation Act ( 42 
u.s.c. 6263) and approved by Congress un
der subsection (e) of such section, as 
amended, shall be entitled to a. payment 
in a.n amount equal to the product of 

"(1) the number of such rights to which 
such person should have been entitled had 
such rationing contingency plan been in 
effect during the period of effectiveness of 
the fee under section 403 and 

"(2) the value of such fee. 
" ( b) . The Secretary, in consultation w1 th 

the Secretary of Energy, shall by rule estab
lish procedures whereby, to the maximum 
extent practicable, classes of persons en
titled to payments under subsection (a) 
may receive the payments to which such 
persons a.re entitled in the form of a re
duction in Federal income tax collected at 
the source (under section 3402 of the In
ternal Revenue Code of 1954), reduced dec
larations (under section 6153 of such code), 
increased supplemental security income 
payments under title XIV of the Social Se
curity Act, increased payments under sec
tion 415, 521, 541 or 542 of title 38, United 
States Code (relating to certain veterans 
benefits), increased benefits under title III 
of the Crude Oil Windfall Profits Tax Act 
of 1980, or other method which the Secre
tary, with the concurrence of the Secre
taries of Energy, Agriculture and Health 
and Human Services, shall prescribe. 

" ( c) ( 1) . There shall be allocated from 
the Trust Fund to each State monthly from 
the fee imposed under section 403 an 
amount that will satisfy the amount re
quired under subsection (a) for persons 
residing in such State and determined to 
be necessary to disburse directly to persons 
residing in such State not compensated 
under procedures required by subsection (b). 

"(2) The Secretary shall adjust the pay
ment to each State to reflect any modifica
tions necessary as a result of any differ
ence between the projected and actual 
allocation. 

"(3) The payment described in subsection 
(a) shall be made from funds received by 
each State under subsection (c), under reg
ulations prescribed by the Secretary of the 
Treasury within 120 days after the date of 
enactment of this title, to each person re
siding in such State eligible to receive such 
a payment to the extent such person ls not 
covered by subsection (b). 

" ( 4) In order to q,ualify for any payment 
under section 406 of this title, the State 
shall establish to tne satisfaction of the 
Secretary that it has a plan to disburse such 
funds which meets the requirements of thj.s 
section. 

.. SEC. 407. PRICE AND ALLOC.ATION CONTROLS. 
"(a) Notwithstanding any other provision 

of law the President may not make effective 
apy rule, regulation or order governing the 
price or allocation of motor fuel for any 
period during which a fee under section 403 
ls in effect. 

"(b) The prohibition in subsection (a) 
may be waived by the President in his discre
tion for a period not to exceed 30 days be
ginning with the first day on which a fee 
under section 403 is in effect." 

(b) (1) Title III of the Emergency Energy 
Conservation Act of 1979 is amencled by re
placing the word "Act" wherever it appears 
with the phrase "title I and title II of this 
Act". 

(2) The table of contents of the Emergency 
Energy Conservation Act of 1979 is amended 
by adding at the end thereof the following: 
"TITLE IV-STANDBY MOTOR FUEL RATIONING 

FEE 
"Sec. 401. Findings and Purposes 
Sec. 402. Definitions 
Sec. 403. Emergency Motor Fuel Rationing 

Fee 
Sec. 404. Payment of Fee 
Sec. 405. Emergency Motor Fuel Rationing 

Fund 
Sec. 406. Rebate of Proceeds of Fee 
Sec. 407. Price of Allocation Controls" 

[From the New York Times, Mar. 26, 1980] 
To COMBAT OIL CRISIS 

(By Alvin L. Alm and William W. Hogan) 
CAMBRIDGE, MASS.-The United States is 

not prepared to deal with a major interrup
tion in the petroleum supply. Our preoccu
pation with reducing imports has diverted us 
from meeting the real energy crisis. The 
strategic petroleum reserve, the mainline 
defense against supply curtailment, contains 
only five days' supply. A gasoline-rationing 
program is more than a year away from being 
ready. The economy would be vulnerable to 
a loss of hundreds of billions of dollars if an 
oil crisis occurred now. 

The strategic petroleum reserve should be 
filled as quickly as possible. But even under 
the best circumstances, it would be a number 
of years before it would be big enough to 
provide much help. Emergency conservation 
plans could help during a small interruption 
but would be overwhelmed by a large supply 
cutback. Moreover, some conservation plans, 
such as limiting driving on certain days or 
closing gas stations on weekends, might be a 
cure worse than the disease. 

If a large interruption occurred in the next 
few years, gasoline lines would form and 
tempers ftare. There would be a public outcry 
for the Government to do something; that 
something would either be gasoline rationing 
or lifting of gasoline price controls to let the 
market allocate supplies. Since lifting price 
controls would result in sudden windfall 
profits to the oil companies, gasoline ration
ing would likely be the only politically ac
ceptable solution. 

Gasoline rationing has the attraction of 
providing a sure way to allocate supply 
shortages. Rationers, in distributing coupons 
according to automobile registration, would 
be fair to each car in a valiant effort to be 
fair to each consumer. But rationing would 
be too complex to work, at least during the 
early stage of an emergency. It would require 
creation of an entire new currency within 
months, without any of the safeguards of the 
banking system. Twenty billion coupons 
would be used each year, 2.5 times the level 
of paper money ln circulation. The Govern
ment would mail out rationing check books 

to owners of about 150 million vehicles, 
reaching at best only 90 percent of the peo
ple entitled to them. Motorists would chase 
missing rationing books. Lines would form 
at redemption centers and at ga.s stations as 
coupons and gasoline failed to come together. 
Rationing would require an army of new bu
reaucrats to distribute the coupons, battle 
counterfeiters and respond to appeals for ex
ceptions. Those problems are only the ob
vious ones. 

There is a better approach to meeting an 
oil emergency. It would be a standby plan 
imposed only during the period of a sudden 
interruption in supply. It would use market, 
not bureaucratic, mechanisms to ration the 
limited supplies and provide incentives for 
efficient distribution. It would respond 
quickly to preserve flexibility during the 
early stage of an emergency. It would be 
fair to consumers. 

Gasoline lines would be avoided by de
controlling prices, allowing them to reach 
levels that •bring supply and demand into 
balance during and after a supply interrup
tion. Since the country would not be likely 
to accept this market solution without a 
redistribution of the large increase in prof
its, an emergency windfall-profits tax would 
be authorized to supplement the windfall
profits tax on crude-oil p·roducers that Con
gress ls now about to levy. For the period of 
the emergency declared by the President, the 
tax would collect up to 90 percent of any 
price increase not associated with average 
crude-oil cost. The tax would be levied on 
increases over the base markups for refiners, 
wholesalers and retailers of gasoline. The size 
of the tax therefore would fluctuate accord
ing to the emergency market conditions, 
automatically disappearing if the price 
dropped to the base price or if the President 
lifted the state of emergency. By the Gov
ernment's recouping only 90 percent of the 
increase in markups, the oil companies 
would be left with an incentive to move 
gasoline supplies to areas where demand was 
the greatest. 

The tax revenues would be rebated to con
sumers. At the worst, we could rebate the 
proceeds to the registered owners of auto
mobiles, or we could give rebates to all con
sumers through tax credits or income
transf er programs, a considerably more pro
gressive system than the rationing proposal. 

This alternative is more politically feasible 
than it appears at first blush. We are already 
planning gradual price controls, and we 
have a windfall-profits tax for producers. 
But we must prepare now for an efficient 
emergency system. If we waited until a crisis 
occurred, Government intervention would 
add to the chaos. 

[From the Washington Post, Mar. 26, 1980] 
MONEY IN THE TANK 

(BY Jessica Tuchman Mathews) 
The country's weekly gas bill for imported 

oil is now just under $1.5 billion . Nearly 90 
percent of that~7 million barrels a day-is 
burned ·as gasoline. In 1977 it sold for about 
60 cents a gallon. All signs point to a cost or 
$1.50 by the end of this year, and $2 per 
gallon by the end of next year is widely pre
dicted. The difference-you might call it a 
tax-has gone to the OPEC nations and to 
the oil companies. 

The effect on the country's standing abroad 
is no less damaging. It is hard to square the 
notion of a great power with the spectacle or 
U.S. emissaries asking permission of the 
Saudi Arabian government to fill the Strate
gic Petroleum Reserve and returning home 
without protest or recourse when the answer 
is "No." That is a weakness no amount of 
military spending can cure. 

So far, all that has been done to brighten 
the prospect for the coming decade is a few 
tentative steps to rea.dy an emergency ra
tioning system. Even the process of defining 
its general outlines cast Congress into an 
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ugly dispute, pitting big states a.g·a.lnst little, 
urban a.reas a.gs.inst rural. Department or 
Energy employees whose job ls to create this 
standby system say openly that it will never 
work. The real question, though, is whether 
the country should continue to wait, donkey
like, for the ax to fall; or whether a way can 
be found to deal with the chronic emergency 
that is already here. 

Gasoline use offers the largest, most quickly 
available and tea.st painful opportunity to 
cut imports. If, say 2 million barrels per day 
can be saved, oil markets will loosen, inter
national tensions will ease and relations w1 tn 
u.s. a.mes-who resent our oil gluttony-wm 
improve. But can it be done without unac
ceptable economic hardship and intolerable 
governmental interference in the minutiae 
of daily 11fe? I believe the answer is yes. 

The standby rationing plan that DOE is 
working on is fundamentally different from 
the World War II system in one respect. In
stead of a do-or-die allotment of non-trans
ferable coupons, the new coupons will be 
freely bought and sold, with prices quoted 
in the morning paper and on the evenmg 
news. While this change is a big improve
ment, t1:1.tioning stm has terrible prob1ems. 
coupons .vill be distributed either on the 
basis of automobile ownership or according 
to driver's license. Both arrangements are 
vulnerable to fraud. Under the first, the more 
wealthy wm buy "junkers" to increase their 
ration and, under the second, people will get 
driver's licenses in several states. 

Other management problems are stagger
ing. Depending on the degree of the short
age and the resulting value of the salable 
coupons, the coupons put into circulation 
eacth year wm be worth more than $100 bil
lion-as much as all the real money now in 
circulation. Since the coupons cannot safely 
be mailed, they wm have to be ca.shed in at 
banks, creating bank lines instead of gas 
lines. The cost of administering this behe
moth wm be several billion dollars a. yea.r. 
Worst of all, the system will continue to send 
consumers the wrong signal-that gasoline 
costs much less tha.n it really does-and 
block, instead of encourage the changes that 
a.re needed. 

The better answer--one that lhas so far 
been dismissed as politically impossible-is a 
stiff gas tax with a rebate. I think a tax is 
feasible because-though almost no one is 
yet aware of this-a rationing system with a 
free market in coupons and a gas tax with a 
rebate are functionally the same. Think of 
it this way. Suppose gas is selling for $1.50 
a. gallon, and rationing coupons are selling 
for $1. The point is that the real cost of the 
gasoline you buy is not $1.50, but $2.50, be
cause if you hadn't used the coupon for gas 
you could have sold it for $1. Why, tlhen, 
couldn't the government sidestep all the 
problems of printing b1llions of coupons and 
simply send you green coupons-money
lnstead? The reality ls no different from a 
$1 a. gallon gas tax with a similar rebate from 
the government. 

Robert W1111ams of Princeton University 
ha.s proposed a simpler system. He suggests 
a. gas tax that would bring the price of a 
gallon of gas to $3. The entire proceeds
estima.ted at $150 b1llion in the first yea.r
would be returned to individuals and cor
porations through the existing income tax 
a.nd Social Security systems. Each adult 
American would receive a $730 rebate from 
the government, and therefore the real cost 
of gasoline to the consumer would depend 
on lhow much he uses. 

Because the poor drive far less than other 
income groups, they would receive a net gain; 
the carless, two-adult family would be $1,500 
richer. Today's average family could beat the 
tax either by driving 25 percent less in a 
14 mpg car or by driving the same 14,000 
miles in a 19 mpg car. The wealthy two- or 
three-car family would pay closer to the full 

price at the pump. For everyone, however, the 
price at the pump would look like $3, and 
consumption would drop accordingly. 

Nobody wants to pay $3 for a. gallon of 
gasoline, but the truth ls that Europeans 
a.re already doing so and we will soon be too. 
Tlhe choice ls not whether, but to whom
OPEC or ourselves. A tax with a full rebate 
would not increase inflation (the CPI would 
rise, but that could be adjusted for). It 
would buy us back a measure of independ
ence and the respect we have forfeited by 
being unable to take our fate back into our 
own hands. 

ALTERNATIVES FOR GASOLINE 

(By T. C. Schelling) 
There are three generic alternatives to a 

free market in gasoline that are receiving 
attention. One is called "allocation," a.nd di
rects supplies up to some point short of the 
consumer. A second is called "rationing," and 
sets quantities ·that the consumer may pur
chase. The third is taxation. 

Federal allocations by state we have had, 
using the regular distribution system up to 
the retailer, with some allowances for pre
ferred uses like emergency vehicles. In the 
absence of price controls a.n allocartion sys
tem redistributes consumers a-mong retailers, 
can lead to price differences between states, 
might somewhat redistribute the proceeds 
·within the network of distribution. Coupled 
with effective price controls an allocation 
system will lea-ct to visible "shortages," i.e., 
excess demand at the controlled price, un
less enough specific restrictions on driving 
are simultaneously imposed to reduce de
mand, state by state if necessary, to the 
available supply. Without such restriotions 
there is bound to occur some kind of "in
formal rationing," through gas lines, favorit
ism, illicit bartering and illicit pricing, and 
changed driving habits due to the uncer
tainties a.nd the vagaries of supply as well 
as the quantities. Hoarding is then attractive 
to people who have any place-including 
fuller gas ta.nks-to keep gasoline without 
too great a fire hazard. 

"Rationing" was universal in World War 
II. Ga.soline shortages, it should be remem
bered, were then associated with shortages of 
tires, spare parts, a.nd new vehicles. At that 
time foods, leather goods and other com
modities were rationed; rents and housing 
were controlled and labor was allocated. 1 
believe the gas rations attached to registered 
vehicles; but vehicle use, including daily 
distance to work, determined the ration cate
gory of the vehicle. For gasoline as for shoes 
and milk there were local ration boards to 
which one could appeal one's ration assign
ment. 

A crucial feature of wartime rationing was 
that any transfer of gasoline or coupons was 
a federal offense. There was no legal market 
in coupons. Mere possession of coupons not 
registered in one's name was an offense, and 
counterfeit coupons could not be explained 
away. Enforcement was not bad; "excess" 
driving was conspicuous, penalties were se
vere, a.nd of course there was a war on. 

because prices differ by transport from re
gion to region or from locality to locality, 
a tax on the price increment may entail 
base-price differentials. 

Because gasoline is distributed through 
regulated pumps that display the transac
tions visibly, and are already subject to both 
federal and state taxation and EPA regula
tion, none of these taxes pose any problem 
of collection. Economic reasoning leads to 
the conclusion that it makes no difference 
whether the tax is nominally levied against 
("paid by") the consumer or the retailer. 
There might be some difference in the con-
sumer's perception of the relation between 
tax and price under the different tax 
schemes; if a 30-cent tax appears to be 
"added on" as pa.rt of a $1.65 price con
sumers might suppose that without the tax 
the price could have been $1.35, while a tax 
that appears to take 30 cents of the retail
er's 40-cent excess over the base price might 
be seen as "capturing a windfall." The 
question whether consumers would see 
it that way is different from the question 
whether that's the "right way" to look at it. 

Having identified allocations, rations, and 
taxes as the relevant alternative "systems," 
it remains to analyze rationing and taxation 
as alternatives to the allocation system that 
nominally st111 obtains. The analysis to fol
low wm first examine the main alternative 
forms of rationing and then compare them 
with taxation to see how they work on gaso
line demand and how they compare in the 
distribution of benefits and hardships, in 
equity and the appearance of equity. 

First one more point about a "non-sys
tem." There are many regulations that at
tempt to reduce the demand for gasoline 
by means other than operating on gasoline 
sales. These include fieet-mileage standards 
for auto producers, speed limits, fast lanes 
or reduced bridge tolls for cars with several 
occupants, subsidies to public transporta
tion, and restrictions on the days that peo
ple can drive or the days they can buy gaso
line, the locations in which people may 
drive, even the vehicles that may be driven 
at cetrain times and places. Unlike ration
ing these restrictions typically do not add 
up to a "system"; they collectively contain 
no mechanism that assures a quantitative 
outcome. Rationing necessarily imposes 
some collective ce111ng on the purchase of 
gasoline. Special demand-reducing taxation 
would be oriented toward some estimated 
point on a demand curve. A ban on Sunday 
driving is more opportunistic. This does not 
mean that in the aggregate a collection of 
specific restrictions couldn't be of sufficient 
severity to reduce gasoline use substantially 
even to the quantity that a rationing 
scheme would impose. But it is unlikely 
that a major progra.m.med reduction in gas
oline use would be implemented by specific 
restrictions that were not coupled to a ra
tioning or a taxing system. 

RATIONING: THE MAIN ALTERNATIVES 

Although one might prefer to ration miles 
driven, or passenger miles, or some weighted 
average of differen't kinds of miles, what is 
going to be rationed if we have rationing 
is gasoline. More accurately, motor-lvehicle 
fuel, including diecel, probably with no quan
titative distinction between leadeded and 
unleaded. There wm probably be no ration-

Taxes, the third "system", can be of sev
eral kinds that work differently (aside from 
what may be done with the proceeds) . The 
familiar gasoline ta.x ls a "specific duty," a 
tax on gallons, not on money value. A tax 
can be on the value of the sale ("ad valo
reim"), varying with the price; ad valorem 
duties are common but not on gasoline. 
Finally, a relevant tax when the purpose is 
to moderate demand or to capture a "wind
fall," ls an "increniental ad valorem tax." 
That would be a tax proportionate to the 
excess of the price per gallon above some 
base price. (With a base price set at $1.25 and 
a 75 percent incremental tax rate, a. gallon 
sold for $1.65 would be taxed at 30 cents.) 

Because stations sell two or three grades 
of gasoline and some are self-service, and 

. ing Qf tires or anything else related to driv
ing. There may be separate rationing systems 
or unlimited fuel for certain vehicles or 
certain purposes or certain vehicle owners, 
for a significant fraction of the motor fuel: 
fa.rm vehicles, taxis, buses, trucks, fire and 
police and telephone company and mmtary 
vehicles, fishing boats, construction vehicles, 
industrial fork-lift and other trucks, de
livery vehicles, or stm others. There may 
be s,..eclal arrangements for private compa
nies tha.'t institute passenger service to and 
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from work, possibly through the pooling or 
partial pooling of rations by employees. The 
fraction of the motor fuel covered. by a ra
tioning system might be somewhere between 
two-thirds and nine-tenths. 

Many issues will be wrapped up in the 
handling of all of those "special" vehicles 
and uses just mentioned. Ideal inclusions and 
exclusions will be administratively infeasi
ble, either to dete!'mine in principle or in 
enforcement--seeing that the farmer doesn't 
use part of his truck or tractor ration in 
driving the family car to town. An important 
point to keep in mind ls that the decisiOhs 
whether or not to tax the fuels used by 
farmers, cab drilvers, and delivery services 
may be less consequential, i.e., easier to de
cide or to compromise, than inclusions and 
exclusions in a rationing scheme. 

A key characteristic of any rationing 
scheme is its basis, i.e., who or what quali
fies for a ration. Among the bases usually 
considered, somewhat in order of likely adop
tion, are: registered vehicles (perhaps requir
ing a registration date prior to some cutoff), 
licensed drivers, families with a registered 
vehicle and at least one licensed driver, and 
some more inclusive population set, such as 
adults. The basis wlll depend somewhat on 
other features of the system, marketable 
coupons, for example, being disposable for 
cash could be distributed more widely with
out the anomaly of coupons being unuseable 
by people who momentarily had neither car 
nor driver's license. "Familv" of course is 
hard to define, and like the "man in the 
house" criterion for welfare a definition of 
family could affect living arrangements-
e.g., teenagers living at home or not-if the 
gas or the coupons were worth it. Probably 
new driver's licenses would qualify but not 
newly registered antique vehicles. There 
would have to be some kind of national reg
istration, and all residents who preferred to 
go "undocumented" would not qualify. (For 
many reasons, including counterfeit prob
lems, any rationing system will be cen
tralized in the federal government.) 

Just to have rough orders of magnitude~ 
the average passenger car burns 750 gal
lons a year, or 15 per week. Because a sig
nificant fraction will be in categories that 
are unrationed or get extra rations, the 
round number of ten gallons per week that 
shows up in discussion of rationing ls not 
a bad round number to have in mind. Keep 
in mind that "rural" driving entails many 
more miles per vehicle than urban, the dif
ference being twofold. Miles per car vary 
between areas li~e Los Angeles. in which 
the population is thinly spread over a large 
area an1 has little integrated public trans
port, and denser urban-suburban areas in 
the east where driving distances are shorter 
and alternative transport is sometimes avail
able. Although driving to .work is popularly 
spol{en of as the "essential driving" in con
trast with other "discretionary" driving, a 
number of studies suggest that that idea 
is wrong. 

The point to keep in mind ls that peo
ple's gasoline "needs" and "habits" or the 
strengths of their "demands," the cost and 
pain of getting along with a uniformly mod
est amount or of doing so suddenly before 
there can be a change in vehicles, transport 
habits and living arrangements, wm be great. 
Gasoline mileage alone differs by a factor 
of four from the "gas guzzlers" (often older, 
second-hand cars owned by people who can
not afford new cars) to the modern imports. 
There is therefore a strong tension between 
the principles of simplicity and eoual treat
ment on the one hand, and discriminating 
or discriminatory rations based on custom
ary consumption, commuting distance, or 
health and family status. It is not easy to 
visualize just what socioeconomic classes 
or regions, localities and occupations, would 

be the conspicuous beneficiaries of a multi
category rationing formula. 

Any rationing scheme, simple or com
plex, will have arbitrary features. A scheme 
that makes no allowance for mileage ls ar
bitrary; a scheme that makes a mileage al
lowance on the basis of make, year, and 
bojy st~le, will look arbitrary. 

Any but the most short-lived scheme is 
likely to cultivate a widespread system of 
local appeal boards. Like draft boards these 
may be volunteer activities. Also like draft 
boards they may work with a "quota" that 
allows redistributing gasoline rations with
in an area but not to enlarge the local claim 
on the national supply. How such ration 
boards would work can only be lmaglnert, 
especially since wartime ration boards 
worked within the context of multifarious 
rations e.nd, as mentioned, there was a war 
on. An important consideration wlll be 
whether rationing ls thought of as nearly 
permament, warranting a network of appeal 
boards and adjudicatory procedures, or in
stead is conceived as short-lived and suitably 
left arbitrary. 
MARKETABLE AND NON-TRANSFERABLE RATIONS 

We come now to the single most im
portant philosophical issue in rationing. 
Should rations be marketable? Should the 
buying and selUng of rations be not only 
legal but encouraged. and facmtated to min
imize uncertainty in the ration market, to 
hold down the cost and nuisance of trading 
in coupons, to facilltate intertemporal and 
interregional sales and purchases-with the 
dally quotations presumably shown along 
with .the state lottery numbers on the front 
pages of newspapers, quoted on the 11: 00 
news. and posted at the service stations? 

Before going into the pros and cons of 
marketable coupons it ls worthwhlle notic
ing how such a system works in its economic 
effects. Assuming that the ration ls effec
tive, i.e., that the coupons distributed are 
within the amounts of gasoline available to 
the market, and that with non-transferable 
coupons there would be unsatisfied demand 
at the current price, coupons wm have a 
positive price. People who want gas tn 
excess of their rations wlll obtain coupons 
by paying for them. People who would 
rather have cash for some of their coupons 
than purchase gas with them wm sell them. 
If the market ls allowed and encouraged to 
work well, there should be only a minute 
margin between the price I pay for extra 
coupons and the price I get from se111ng 

-some. 
The "cost" of burning gasoline, both for 

the person who burns more than his normal 
ration and for the person who burns less, 
se111ng some of his tickets, wm be the pump 
price plus the value of the coupon. That ls 
plain for the person who buys a coupon for, 
say, 50¢, and turns it in to buy a gallon of 
gasoline for $1.50. Evidently the gallon costs 
him $2. The person who burns six gallons 
out of his ration of ten, sel11ng four tickets 
at 50¢ apiece for $2, also "spends" $2 for 
each of the six gallons he burns. He pays 
$1.50 per gallon cash at the pump and de
livers a coupon worth 50¢ cash. ms net 
worth is down $2 as a result of the pur
chase, $1.50 at the pump and 50¢ foregone 
by surrendering the coupon. Indeed if a 
person immediately sold his coupons upon 
receiving his weekly ration and then bought 
coupons whenever he needed gas, he could 
think of his ration as just $5 a week in cash, 
converting the ten coupons at 50¢ apiece 
into a $5 blll every week. He then spends $2 
a gallon for whatever gas he burns whether 
within or above his ration. 

If the market works well and the coupons 
are literally pieces of paper that people 
carry in their wallets and deliver at the gas 
station, they may even come to be passed 
around as money, making more vivid that 

the "cost" of gasoline ls the pump price 
plus the coupon value. 

Notice that marketable coupons not only 
redistribute gasoline among drivers but re
distribute it by locale and across time. There 
can be a net sale of coupons in Massachu
setts and a net purchase in California. There 
can be a net sale in summer and a net pur
chase in winter tor a family or for a locality. 
(The gasollne has to be free to follow the 
coupons; an allocation system geared to the 
initial distribution of coupons would ruin 
the coupon market, but of course an allo
cation system isn't needed.) 

The gas price could be, but needn't be, 
controlled in a rationing scheme. That ls, 
rationing can be coupled with price control 
to eliminate the ensuing problem of excess 
demand; it can also be used in the absence 
of price control to restrain demand and to 
keep prices from rising. Rationing can be 
quantitatively flexible; if the allowed de
mand needs to be adjusted this is easily done 
with variable-quantity coupons or supple
mentary coupons that are valldated by 
announcement. 

There are two main arguments in favor of 
the full marketabillty of rations. One ls the 
obvious point that if some people would 
rather have the money than the gasollne 
while others would rather pay the price 
and have the gasoline, just about everybody 
is better oft' being allowed to buy and sell 
coupons. 

It is sometimes countered that the well
to-do can have all the gas they want if 
coupons are marketable, and it ls the poor 
who will be forced by rationing scheme to 
save gas, the poor being unable to resist the 
temptation to convert their coupons into 
cash. But it ls no help to the poor that, to 
induce them to burn their share of the gaso
line when they might rather have cash, they 
are denied the opportunity to trade the cou
pons. It is precisely those who would rather 
have money than gasoline, because they are 
poor or because they have comparatively less 
use for gasoline than for the other things 
that money will buy, who are induced by the 
higher price to conserve gas. With non-trans
ferable coupons a coupon that might have 
been worth 50c, together with $1.50, will 
buy you a gallon of gas at the pump; with 
marketable coupons worth 50c a gallon, a 
coupon and $1.50 wm also buy a $2 gallon 
of milk. With marketable coupons the poor, 
or anybody else, can choose to have the 
gasoline they would have had in a non-trans
ferable system, or to treat the coupons as 
financial claims that can be converted into 
cash. 

The other argument ls that marketable 
cm!pons a.re far more res111ent to the inevi
table errors and arbitrariness in the system. 
With non-transferable coupons a ration that 
proves wholly inadequate to the special needs 
of an individual might be almost disastrous, 
unless the person could find his way around 
the law; with marketable coupons the dam
age is limited to some percentage of the 
value of the extra gasollne he needs. Simi
larly any beneficiary of a ration in excess 
of needs doesn't necessarlly subtract from 
the ~gregate supply; he has an incentive 
to feed it back into the market legally and 
to his advantage. 

Once people get used to the idea that their 
weekly ration is a kind of "entitlement" that 
ha.8 a cash value, and that the "cost" of 
every gallon consumed ls the pump price 
plus the coupon price, people may come to 
recoimlze that the system ls not much differ
ent from a weekly cash benefit coupled with 
a ga.sollne tax. Specifically, a ten-gallon 
weekly ration with coupons selllng at 50¢ 
and gas at the pump selling for $1.50, the 
weekly coupons are not essentially different 
from $5 in cash. And gasoline costs $2 
whether one buys it with his own coupons 
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or with somebody else's that he has pur
chased. The coupon price is not essentially 
different from a 50-cent tax on gasoline, 
everybody getting a fully refundable ta.x 
credit on ten gallons per week. Since every 
coupon sold is a coupon bought and vice 
versa, the total proceeds from selling coupons 
must equal the total expenditure on coupons. 
And the market value of all the coupons is
sued any week is equivalent to the cash 
value of each week's "entitlement." 

Thus the system is, except for appear
ance, exactly equivalent to a 50-cent gaso
line tax on every gallon sold coupled with 
a rebate system in which all tax proceeds 
are distributed precisely in accordance with 
what would have been a rationing scheme, 
i.e., to every individual who would have had 
ration coupons; in proportion to the cou
pons his ration would have allowed. While 
everybody may know that his $5 weekly 
cash benefit comes from a gasoline tax, no
body would need to pay any attention to 
the origin of the funds; thus whether one 
receives $5 cash or $5 worth of coupons 
weekly might eventually make no difference. 

A TAX ON GASOLINE 

What we have, then, with fully market
able ration coupons is a system that in its 
actual working is really no different from 
a combination of gasoline tax and rebate 
system. The rebate being independent of 
the gasoline that any individual actually 
purchases, the full incentive effect of the 
gasoline tax on the cost of consuming a gal
lon is unaffected by the rebate, the rebate 
exactly uses up the tax proceeds, and the 
rebate is exactly equivalent to the market 
price that the coupons would have yielded 
under a rationing scheme. 

This equivalence between marketable ra
tions and a gasoline tax coupled with a re
bate system seems to be not generally rec
ognized. But it seems likely that if the 
marketable system were in effect very long 
people would quickly perceive that that 
"cost" of gasoline was the sum of the pump 
price and the coupon value, and that every
body receives a cash allowance that exactly 
compensated for the "tax" on the amount 
that the ration would allow. People might 
be Just as happy to receive cash in the mail 
every week rather than coupons, and to pay 
their 50¢ for a "coupon." 

That being so we could probably save all 
the problems of printing coupons, policing 
the market for counterfeit coupons, and the 
channeling of the coupons through the dis
tribution system to the point where the 
government monitored the outflow of dis
tilled products against the reverse flow of 
coupons. Simplicity, if not public relations, 
would suggest doing it all with money. But 
maybe not until people had learned by ex
perience that it works out just the same as 
money. 

There is of course a difference between 
coupons whose market price can fluctuate 
and the gas tax that is specific in cents per 
gallon. In the event of an unexpected surge 
in demand or shortfall in supply, the gas 
price could rise and generate substantial 
windfall profits somewhere in the system. 
Taxes on corporate profits, or an excess 
profits tax, could be levied on oil companies 
and gasoline distributors. Alternatively, the 
gasoline tax at the pump could be allowed 
to vary with the price of gasoline. To pro
vide retailers and wholesalers and others 
with an incentive to respond to the market 
a small fraction of the price increase might 
be left untaxed, and a larger part captured 
by the tax. A tax that took four cents out 
of five on the price above some base price 
would leave the price free to fluctuate, pro
vide an incentive for price adjustments at 
the pump, and capture the larger part of 
any price increase to feed back into the re
bate system. 

In any event "genuine" cost increases 
would have to be allowed, i.e., tax-excused; 
but the same would be true under a ra
tioning system with controlled prices, which 
would have to be adjusted for such things as 
changes in the price of imported crude oil. 

A SUMMING UP 

I find the case in favor of marketable cou
pons, if there is to be a rationing system, al
together conclusive. It permits the poor to 
have money if they need it more than a gaso
line ration; it permits anyone, rich or poor, 
who badly needs additional gasoline, to get 
it for a price; it limits the harm inherent in 
rations that cannot be finally attuned, or 
even coarsely attuned, to the individual 
needs of different people. The argument that 
it is unfair to the poor is wholly miscon
ceived; it is poverty that is unfair to the 
poor, not letting the poor convert an en
titlement to gasoline into the cash with 
which they can buy gasoline or whatever else 
they need more than gas. The flexib111ty of 
marketable rations lets people "save" their 
rations for good weather or bad, for periodic 
or episodic needs, without having to store 
flammable fluids somewhere. It makes people 
who insist on more gasoline than the average 
to pay for it at a price that compensates 
those who are induced to give it up. 

The effects on law enforcement are two
fold, and I'm not sure which way the balance 
goes. Counterfeit coupons are a much greater 
hazard when coupons are transferable, be
cause possession of counterfeit coupons can
not be prima facie evidence that the person 
who attempts to pass counterfeit coupons ac
quired them knowingly. At the same time, 
the more awkward and dangerous black mar
ket in gasoline itself, and the inducement to 
gasoline theft, would undoubtedly be less 
severe with an open market rather than a 
black market system. 

So the first step in an argument that tax
ing is better than rationing is that market
able rations are vastly superior to a non
transferable coupon system. The second 
step then is merely the recognition that 
marketable rations are not much different 
from cash, that anyone who might have re
ceived ration coupons could receive cash in
stead, that the "cost" per gallon of gasoline 
is the same with marketable rations as with 
a tax-rebate system, as long as the rebate 
like the rations are received independent of 
the use of gasoline. 

There is of course a political difference. 
The ration system inherently and automati
cally provides that "entitlement" with a 
money value to the people who are awarded 
a claim for gasoline, people with cars and 
driver's licenses, people who commute to 
work or use their cars in business, people 
who have large families or small or more or 
less need to drive, under either a system of 
uniform rations or variable rations. But the 
cou9ons in principle go to people who would 
drive, and the money value of the coupons 
therefore a.ccrues to those who would drive. 
With a tax-rebate system the equivalent of 
the ration system can be exactly duplicated. 
But it need not be. There is a wider choice 
of who should get the rebate than there is 
of who should get gasoline coupons. Larger 
rebates for the poor would be an easy way 
to augument a poverty program; abolishing 
rebates for the wealthy would be like a "pro
gressive" change in the income tax. Just as 
farmers may prefer price supports to income 
subsidies because they are linked to what 
farmers do, some people may prefer rations 
for fear that, having traded them in for a 
cash rebate under an alternative system, a 
ways and means committee may take away 
the rebate. 

Whether that is a virtue or a defect of the 
tax system depends on whose side you're on. 

Mr. JOHNSTON. Mr. President, the 

President's standby gasoline rationing 
program will not work. I make that as 
a fiat statement without any ifs, ands, 
and buts. It will not work. 

The reason I say that is, Mr. President, 
because of the testimony of Hazel Rol
lins, the Assistant Secretary under whose 
aegis the program resides, who has stated 
that it would take 14 to 17 months to 
implement the program. 

If we need emergency gasoline ration
ing we will need it in a matter of weeks, 
Mr. President. If we have an eruption of 
war in the Middle East, a revolution in 
Saudi Arabia, the closing of the Straits 
of Hormuz, any number of factors, it 
could cause a cutoff of supplies suffi
ciently large to this country that we 
would need gasoline rationing almost 
overnight. 

The Assistant Secretary says it will 
take 14 to 17 months to put the program 
in place. Why is this? Why so long to put 
a program in place? Well, ftrst of all, we 
have got something like 140 million ve
hicles in this country. Each one of those 
vehicles would have to be ascertained as 
to ownership because under this program 
it is the owner of the vehicle who is en
titled to the rationing rights under the 
program. 

So, first, you would have to ascertain 
the ownership, the address, the present 
address, of each one of these 140 million
odd owners, which would take a tremen
dous amount of time in order to get that 
done, keeping in mind that you have a 
turnover of almost a third of vehicles 
each year and, by the way, it is clear that 
about 10 percent of those ownership files 
would be in error at any particular time, 
even once you had got it done. 

You have to ascertain the names of 
the owners, you have got to put that on 
the computer. Then yau have got to print 
4 billion to 5 billion coupons, assuming 
that you are going to have them in 5-
gallon increments. 

This would mean that the number of 
coupons printed would exceed the supply 
of currency each year in this country; 
those handled, sent out and reclaimed 
would exceed the supply of currency in 
this country by double each year if this 
program were implemented. 

Then you would have to designate 
exchange centers, banks or, perhaps, 
hardware stores, perhaps fast food 
chains--who knows what the designated 
outlets would be, but they would have 
to be designated as the outlets, and they 
would have to be there to exchange, as 
in a white market, the coupons. 

Those who had more coupons than 
they needed would exchange them for 
cash on a so-called free market or white 
market. Those who needed more gasoline 
would have to go and wait in line until 
their time came up before they could 
get the gasoline and their exchange, a 
tremendous administrative program, Mr. 
President, and it is no wonder that she 
testified it will take from 14 months to 
17 months. 

She also testified it would take a mini
mum of $2 billion to $3 billion a Year to 
implement this program. 

Mr. President, if we waited for 14 to 
17 months or even assuming that the 
bureaucracy can move with utmost 
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speed, and even assuming you could do 
it within 2 to 3 or 4 months, which I 
think is too fast to get in place a pro
gram of this size, by that time the 
Nation would be in total chaos; the 
wheels of industry would have ground 
to a halt; automobile traffic would be 
in total confusion; and, in effect, Mr. 
President, it just simply does not work. 

So what we have done in this bill, 
what I have done in this bill, Mr. Presi
dent, is to take the essential notion of 
the present gasoline rationing bill-we 
have taken the trigger, that is, the 
President cannot invoke rationing except 
in the event of a cutoff of oil supplies 
exceeding 20 percent, unless he gets 
specific permission of congress, using 
precisely the same test as has been 
approved by Congress in present law, so 
it cannot be implemented until that 
trigger is pulled; and, secondly, the 
entitlements to the amount of gasoline 
under this bill would be precisely the 
same as under the present law, that is, 
using historic averages. But the real 
change, Mr. President, would be instead 
of using gasoline coupons as, in effect, 
a second form of currency, we are just 
going to do it directly and use currency. 

How do we do it? By giving to the 
President the authority and the mandate 
to put on a variable tax. The amount of 
that tax would be calculated to depress 
demand to whatever the appropriate 
level is. If 20 percent is the cutoff it 
would take a certain amount of tax to 
depress demand by that much. Then, in
stead of sending to all the owners of 
automobiles coupons with which to buy 
the gasoline, we simply create an entitle
ment in the owner of each automobile 
entitling him to precisely the same 
amount of gasoline 1as he would have 
gotten under the coupon bill, only he 
applies for that money under the tax 
system, under the withholding plan. 

So that, in effect, if you are entitled in 
a given period of time to 20 gallons of 
gasoline, then rather than having to go 
to the hardware store--first of all rather 
than having to receive the coupons in 
the mail and exchanging the coupons at 
the gasoline pump or if you need more 
gasoline, waiting at the bank line to buy 
more gasoline coupons on a free market, 
your gasoline, the price of which would 
simply go to the pump directly, purchase 
your gasoline, the price of which would 
be higher due to the variable tax, and 
then you would make application under 
the tax system, under the withholding 
plan, for that same amount of money 
which the coupons would represent. 

Mr. President, this plan is quite sim
ple. It has a number of advantages. The 
first and most obvious advantage is that 
you could implement it virtually over
night. The I>epartment of Energy would 
not have to ascertain the registered own
ers of all automobiles. You would leave 
that to the individual on his tax return, 
on his withholding, to make that appli
cation directly through the tax system. 

You would not have to have additional 
bureaucrats to run the program because 
you have the IRS which already admin
isters the program. 

In terms of its economic impact it is 
virtually identical to the present plan 

because under the present plan you get 
coupons which are worth so much money. 
You get an entitleme..nt of so much gaso
line, and anything above your entitle
ment of coupons you have to buy the 
tickets on the white market, which 
tickets would cost more, the cost of those 
tickets being determined by market 
forces. 

Under our plan the amount of gasoline 
you would purchase would be indentical 
in price to the operation of the present 
plan because even though you would pay 
more at the pump for each and every 
gallon of gasoline you would receive, you 
would get a rebate through the tax sys
tem for your basic entitlement. 

If you purchased less than your basic 
entitlement you would end up ahead of 
the game by being able to make your 
claim under the tax system for the full 
ration of coupons. 

If you purchase more than your basic 
entitlement, you would, in effect, have 
to pay the same amount of incremental 
excess dollars which you would under 
the present plan. 

So, Mr. President, this is a program 
that will work. I hope and pray, Mr. 
President, that we never have to go to 
the situation of having to invoke stand
by gasoline rationing. But with each 
passing month, that seems to be a more 
and more thinkable hypothesis. That 
seems to be a more and more thinkable 
reality which we have to face. 

And if we do face it, we would probably 
have to face it rather suddenly. We need 
in place a program for rationing gaso
line to avoid absolute chaos in this 

country. 
This program will provide that kind 

of standby program that will be work
able for the American public at a sav
ings of several billion dollars, at a sav
ings of several months, and at a tre
mendous savings in terms of exaspera
tion of the American public who can 
avoid waiting in the lines at the banks in 
order to purchase or exchange their tick
ets on the white market. In other words, 
to save those extra steps would actually 
save gasoline under this plan, because 
instead of going to the bank and buying 
your tickets and then to the service 
station to buy your gasoline, you could 
go directly to the service station. 

It will work, Mr. President. I hope 
Congress will deal with it and pass it 
promptly. 

By Mr. THURMOND (for him
self, Mr. DECONCINI, Mr. Do
MENICI, and Mr. JEPSEN): 

S. 2571. A bill to amend the 
Occupational Safety and Health Act of 
1970 to assure equal protection for small 
businesses and to provide that certain 
employers who successfully contest cita
tions or penalties under that Act will 
be awarded a reasonable attorney's fee 
and other reasonable costs; to the Com
mittee on Labor and Human Resources. 

Mr. THURMOND. Mr. President, I am 
today introducing a new draft of a bill 
w'hich I introduced at the beginning of 
the 95th Congress and again at the start 
of the 96th Congress. That bill, S. 251, is 
currently pending in the Committee on 

Labor and Human Resources. In reintro
ducing this legislation, I am pleased to 
have as original cosponsors three dis
tinguished colleagues, Senators DECON
CINI, DOMENIC!, and JEPSEN, who have 
been key supporters of this type of 
legislation. 

The leadership efforts of Senators DE
CoNCINI and DOMENIC! contributed 
significantly to the passage of a related 
bill, S. 265, the Equal Access to Justice 
Act, in the 96th Congress. Senator JEP
SEN 'has also had a longstanding interest 
in attorney fees legislation, having in
troduced his own bill in this regard and 
having been instrumental in securing the 
inclusion of an attorney fees provision in 
the Federal Trade Commission author
ization bill, which is currently in con
ference with the House. 

The bill which I am now submitting 
amends the Occupational Safety and 
Health Act by adding a new subsection 
to both section 10 and section 11 of that 
act to provide that certain employers 
who successfully contest citations or 
penalties under OSHA will be awarded a 
reasonable attorney's fee and other rea
sonable litigation costs. This concept 
is embodied in a very similar bill, the 
Equal Access to Justice Act, which passed 
the Senate on July 31, 1979, by the very 
wide margin of 94 to 3. 

However, unlike this bill, which cov
ers only the Occupational Safety and 
Health Admintstration, the terms of the 
Equal Access to Justice Act are applicable 
to adjudications and civil actions con
cerning any agency. Unfortunately, the 
House Judiciary Committee has shown 
little interest in taking action on S. 265 
or similar legislation. Several such bills 
are currently pending in the House Ju
diciary Subcommittee on Courts, Civil 
Liberties, and the Administration of 
Justice-one bill having been referred to 
t'he subcommittee approximately a year 
ago. Since the House has been very slow 
to act on S. 265, I feel it is important to 
push ahead with legislation such as mine, 
which focuses on a particular agency. 

As I indicated earlier, there is prece
dent for handling the issue of attorney 
fees on an agency by agency basis. A pro
vision concerning the award of attorney 
fees and other litigation expenses pat
terned after S. 265 is contained within 
the Senate passed version of the FTC au
thorization bill. Senator DECONCINI, who 
helped guide s. 265 through the Judiciary 
Committee and managed the bill on the 
Senate floor, made a strong statement in 
favor of including an attorney fees pro
vision in the FTC bill. 

In light of the overwhelming approval 
which my colleagues in the Senate in
dicated for the provision of S. 265 and 
my own support for that legislation, of 
which I was a cosponsor, I concluded that 
it would be appropriate to redraft my 
original OSHA attorney fees bill to bring 
it in line with the provisions of S. 265. 
There are certain limitations, which I 
will explain in greater detail, contained 
in S. 265 concerning the standard for 
awarding attorney fees and other costs 
of litigation, parties eligible for such an 
award, and other pertinent matters, 
which are not contained in the present 
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version of my bill. Making these changes, 
which generally limit the scope of my 
original bill, will, I believe, significantly 
broaden the appeal of this legislation to 
my colleagues in the Senate. 

My bill is intended, as was S. 265, to 
serve two basic purposes. The first and 
foremost reason for such legislation is 
to lessen the economic deterrent con
fronting small businesses and organiza
tions who wish to challenge OSHA cita
tions and penalties which they believe to 
be unreasonable or irresponsible. It has 
become increasingly clear in recent years 
that the cost of challenging Government 
actions often exceeds the penalty or fine 
being contested. This imbalance often 
results in a situation in which the only · 
feasible alternative from an economic 
standpoint is to acquiesce in the regula
tory agency's decision, paying the fine 
and taking any other required remedial 
action. 

It is easy to understand the frustra
tion of employers, particularly those who 
own small businesses, when they are 
faced with a penalty which they truly be
lieve is unjust, yet they do not have a 
viable remedy because of financial con
siderations. While obviously unfair to 
individual employers, this type of coerced 
compliance can have an adverse impact 
on the entire decisionmaking process of 
the Occupational Safety and Health Ad
ministration, or any other agency for 
that matter. Where employers are forced 
to pay penalties simply because it is 
economically impractical to challenge 
them, precedent is established on the 
basis of uncontested agency actions-a 
precedent which can then be applied to 
other employers subject to OSHA's 
jurisdiction. 

The second major purpose of my legis
lation is to make OSHA more accountable 
in exercising its regulatory powers and 
mo~e aware of the practical impact of its 
a_ctions on small businesses and organiza
tions. This legislation should help to as
sure that an employer's decision on 
whether to challenge a citation or pen
alty is based on his belief in the merits 
of his case, rather than on the cost of 
litigation. Successful challenges to un
r~asonable or irresponsible OSHA ac
tions could only prove beneficial to that 
agency, both in carrying out its mission 
in keep~ng wi~h tl~e intent of Congress 
and in improving its image in the busi
ness community as a responsible, legally 
accoun~able regulatory agency. 

As did S. 251, this legislation takes a 
very direct approach toward encouraging 
OSHA to assume a responsible position in 
enforcing its standards and the general 
duty clause. Any fees or other expenses 
awarded to an employer are to be paid 
out of funds appropriated to the Occu
pational Safety and Health Administra
tion. 

The bill further directs that no money 
shall be appropriated to OSHA for the 
purpose of paying such fees and expenses. 
Should OSHA have to pay many awards 
under this legislation, it will have tre
~endous incentive to evaluate its rules, 
its procedures, and its personnel. A re
lated provision of this legislation requires 
the Secretary of Labor to report an-

nually to Congress on the amount of fees 
and other expenses awarded during the 
preceding fiscal year. This report should 
help to provide Congress with some ob
jective measure of whether OSHA is 
being unreasonable or irresponsible in 
citing or penalizing small employers. 

A summary of some of the major 
changes made by this new draft of my 
OSHA attorney fees legislation would, I 
believe, be helpful to my colleagues. 
Perhaps the most significant difference 
between S. 251 and the bill which I am 
introducing today is the fact that the 
latter, in line with the provisions in the 
Equal Access to Justice Act, limits cov
erage to small businesses and organiza
tions whose net worth is less than $5 mil
lion. Although I indicated at the time I 
introduced S. 251 that my primary con
cern was the economic impact on small 
companies and businesses of challenging 
OSHA citations or penalties, awarding of 
attorney fees in S. 251 was not limited 
to small businesses. 

In retrospect, however, such broad 
coverage may not be necessary to in
sure that OSHA actions can be chal
lenged by employers who feel that such 
decisions are unreasonable. Unlike large 
companies or businesses who are able to 
afford their own in-house or regularly 
retained counsel, small businesses usual
ly do not have the luxury of permanent 
counsel. A small businessman must, if 
he wishes to contest a citation or any 
assessment of penalty with any pros
pects of success, retain counsel and ex
pend a considerable amount of money to 
fight these regulatory actions. 

One example of the adverse economic 
impact on small businesses of challeng
ing an OSHA citation discussed in hear
ings on S. 2354, the predecessor to 
S. 265, was that of a small businessman in 
New Hampshire who spent $3,000 suc
cessfully challenging a $25 OSHA fine. 
My bill would respond to such situations 
by reducing this economic deterrent to 
challenging unreasonruble actions by the 
Occupational Safety and Health Ad
~inistration-a relatively small change 
m current law, but one that could help 
thousands of small employers. 
. A second major change, again bring
mg my OSHA legislation in line with 
S. 265, concerns the standard governing 
the award of attorney fees and other liti
gation costs to a prevailing party. Under 
the provisions of my original bill, an 
employer would have been awarded fees 
and costs if the Occupational Safety and 
Health Review Commission vacated a 
citation or proposed penalty issued by 
the Secretary of Labor, or if a court of 
Appeals set aside an OSHRC order af
firming or modifying a citation or pro
posed penalty. 

The legislation which I am now in
troducing provides that such an award 
of fees and costs would not be made at 
the commission or court level if OSHA's 
POsition were "substantially justified" or 
if "special circumstances made such an 
award unjust." The burden of demon
strating the substantial justification of 
its position or special circumstances suf
ficient to deny an award, however, would 
be on the Government. 

In light of the fact that the "substan
tial justification" language lessens the 
certainty of an employer receiving an 
award of fees and costs, it is only fair 
that the burden of proof be on the Sec
retary, who has greater access to and 
knowledge of relevant facts. The lan
guage regarding the standard for award
ing fees and expenses which are found in 
this bill and in the Equal Access to Jus
tice Act was arrived at after lengthy dis
cussion and debate in the Judiciary 
Committee. 

This standard represents, in my 
opinion, a reasonable, sensible com
promise, which encourages employers to 
vindicate their rights, yet should avoid 
having a chilling effect on OSHA's ef
forts to see that the law is faithfully 
executed. This bill also provides, as did 
S. 265, that OSHRC or the court may 
reduce an amount to be awarded, or 
completely deny an a ward if the pre
vailing party has, during the course of 
the proceedings, engaged in conduct 
which unduly and unreasonably pro
tracted the resolution of the matter in 
controversy. 

One final change which should be 
noted is the limitation on the amount of 
fees and expenses which can be awarded 
under this legislation. The bill provides 
that no expert hired by an employee 
shall be compensated at a rate in excess 
of the highest rate of compensation for 
experts paid by the United States. It fur
ther states that attorney fees shall not 
be awarded in excess of $75 per hour un
less an increase in the cost-of-living or 
some special factor justifies a higher fee. 

In closing, Mr. President, I would like 
to point out that this legislation makes 
a relatively small, but important begin
ning toward correcting what I believe to 
be one of the most serious problems of 
our governmental system today-that of 
excessive regulation of both individual 
citizens and businesses. For years, the 
Federal Government has been steaid.ily 
increasing its control in almost every 
facet of American life. Federal laws
and many OSHA standards are good 
examples of this-have become increas
ingly complex and confusing, particu
larly to private citizens and small busi
nesses who may not have the funds to 
hire an attorney to interpret their mean
ing. 

As I pointed out earlier, the excessive 
costs involved often cause individuals 
and businesses to capitulate to unreason
~b.le Government regulation, rather than 
llt1gate against an entity of greater fi
nancial resources and legal expertise in 
the area. Through the equitable device 
of fee-shifting, this legislation would 
help to reduce the economic deterrent 
facing citizens who wish to challenge or 
contest unreasonable governmental ac
t_ion. By so doing, it should help to curb 
excesstve regulation and should encour
age the Occupational Safety and Health 
Administration to take responsible posi
tions in carrying out its statutory man
date. I urge my distinguished colleagues 
to give this legislation full and serious 
consideration. 

Mr. President, I ask unanimous con
sent that the bill be printed in the REC
ORD. 
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There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 2571 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That section 
10 of the Occupational Safety and Health 
Act of 1970 is amended by adding at the 
end thereof the following new subsection: 

"(d) (1) Whenever the Commission con
ducts a hearing under subsection (c) and 
the citation or proposed assessment of pen
alty of the secretary is vacated or modified in 
favor of an employer contesting the citation 
or proposed assessment of penalty, fees and 
other expenses incurred by the prevailing 
party in connection with the proceeding shall 
be awarded to such party, unless the Com
mission finds that the position of the Sec
retary a.s a party to the proceeding was sub
stantially justified or that special circum
stances would make an award unjust. The 
Commission may reduce the amount to be 
awarded, or deny an award, to the extent that 
the preva111ng party during the course of the 
proceedings engaged in conduct which un
duly and unreasonably protracted the final 
resolution of the matter in controversy. A 
decision of the Commission under this sec
tion shall be ma.de a part of the record and 
shall include written findings and conclu
sions and the reasons or basis therefor. 

"(2) For the purposes of this subsection 
and section ll(d)-

.. (A) 'fees and other expenses' includes the 
reasonable expenses of expert witnesses, the 
reasonable cost of any study, analysis, engi
neering report, test, or project which is found 
by the court to be necessary for the prepa
ration of the party's case, and reasonable at
torney fees. The amount of fees awarded 
under this subsection shall be based upon 
preva.iling market rates for the kind and 
quality of the services furnished, except that 
(i) no expert shall be compensated at a rate 
in excess of the highest rate of compensation 
for experts paid by the United States, and 
(11) attorney fees shall not be awarded in 
excess of $75 per hour unless the court or 
Commission determines that an increase in 
the cost of living or a special factor, such a.s 
the limited availab111ty of qualified attorneys 
for the proceedings involved, justifies a 
higher fee; and 

"(B) 'party' means any sole owner of an 
unincorporated business, or any partnership, 
corporation, association, or organization 
whose net worth was less than $5,000,000 at 
the time the adjudication was initiated or at 
the time that the civil action was filed. 

"(3) (A) The Commission shall establish 
procedural rules for submission and con
sideration of applications for an award of 
fees and other expenses. If a court reviews 
the underlying decision of the Commission, 
an award of fees and other expenses may only 
be made pursuant to section 11 (d) of this 
Act. 

"(B) A party dissatisfied with a determi
nation by the Commission with respect to 
the award of fees and other expenses may 
petition for leave to appeal to the court of 
the United States having jurisdiction to re
view the merits of the underlying decision 
of the Commission. 1f the court denies the 
petition for leave to appeal, no appeal may 
be taken from the denial. If the court grants 
a petition, it may modify the determination 
of the Commission only if it finds that the 
failure to make an award, or a calculation 
of the award, was an abuse of discretion. 

"(4) Fees and other expenses awarded un
der this subsection and subsection ll(d) 
shall be paid by the secretary from any 
sums appropriated to the Occupational 
Safety and Health Administration, except 
that no sums shall be appropriated to the 
Occupational Safety and Health Administra-

tion specifically for the purpose of paying 
fees or expenses awarded under this section. 

"(5) The Secretary shall report annually 
to the Congress on the amount of fees and 
other expenses awarded during the preced
ing fiscal year pursuant to this subsection 
and subsection ll(d). The report shall de
scribe the number, nature, and amount of 
the awards, and any other relevant informa
tion which may aid the Congress in evaluat
ing the scope and impact of such awards.". 

SEC. 2. Section 11 of the Occupational 
Safety and Health Act of 1970 is amended by 
adding at the end thereof the following new 
subsection: · 

"(d) (1) In any civil action in which an 
order affirming or modifying a citation or 
proposed assessment of penalty under this 
Act is set a.side or modified in favor of an 
employer contesting such order, the court 
shall award fees and other expenses incurred 
by the prevamng party in connection with 
the review to such party, unless the court 
finds that the position of the United States 
or the secretary, was substantially justified 
or that special circumstances may make an 
award unjust. The court, in its discretion, 
may reduce an amount to be awarded pur
suant to this subsection, or deny an award, 
to the extent that the preva111ng party dur
ing the course of the proceeding engaged in 
conduct which unduly and unreasonably 
protracted the final resolution of the matter 
in controversy. A party seeking an award of 
fees and other expenses shall, within 30 days 
of final judgment in the action, submit to 
the court an application which provides evi
dence of such party's eligib111ty for the 
award and the amount sought, including an 
itemized statement from attorneys and ex
perts stating the actual time expended in 
representing such party and the rate at 
which fees were computed. 

. "(2) In awarding fees and other expenses 
under this subsection to a preva1ling party 
who is an employer contesting the citation 
or proposed assessment of penalty in any 
action for judicial review of an order of the 
Commission, the court shall include in such 
award the fees and other expenses for serv
ices performed during the administrative 
proceedings unless the court finds that dur
ing such proceedings the position of the 
Secretary was substantially justified, or that 
special circumstances make an award un
just. 

"(3) For purposes of this subsection, fees 
and c,ther expenses may be awarded against 
the Secretary, as the case may be, without 
regard to section 2412 of title 28, United 
States Code, or any other provision of law. 

"(1) Nothing in this subsection modifies, 
repea.ls, invalidates, or supersedes any other 
provlsion of State or Federal law which au
thorizes an award of such fees and other 
expenses to any party, other than the Secre
tary, who prevails in any civil action 
brought by or against the United States or 
the Secretary.". 

SEc. 3. The amendments made by this Act 
shall apply to any adjudication or civil ac
tion which ls pending on the date of enact
ment of this Act, or which ts commenced on 
or after the date of enactment of this Act. 

e Mr. DO:MENICI. Mr. President, as 
sponsor of the Equal Access to Justice 
Act, I am pleased to join Senator THUR
MOND as a cosponsor of this legislation 
which would apply the underlying prin
ciples of S. 265 to OSHA. 

OSHA has unquestionably been the 
favorite example of an agency which has 
ovarregulated, been capricious and arbi
trary and often forced small business
men to buckle under because it was 
cheaper to give in than fight. 

The agency itself has recognized some 
of its deficiencies and attempted to elimi-

nate many of its regulations. But this is 
not enough. In order to restore the 
proper balance between the agency and 
those it regulates, those cited must be 
able to fight when right. Under this bill 
if they prevail, and the agency cannot 
substantially justify its position then 
they will be entitled to attorney's fees 
and costs. And the costs will come from 
the agencies budget and the cumulative 
agen~y costs will be reported to the Con
gress annually. Not only will this force 
the agency to be more judicious in its 
approach but it will also be an induce
ment for the agency to work for a quick, 
reasonable settlement. 

The philosophy of this approach is 
that there is no one more qualified to 
prot'3ct the rights of an individual from 
arbitrary and capricious government ac
tion than the individual himself if we re
move the economic disadvantage from 
doing so. 

Given the incentive to fight, Ameri
cans will individually seek to redress 
government encroachment of individual 
rights. The proper balance between the 
regulators and the citizenry can be re
stored. 

Mr. President, I believe this is a rea
sonable and practical solution to govern
ment overregulation. The Senate has 
spoken on this approach consistently. 
S. 265 passed this body 94 to 3, and was 
also included in S. 1991, the recently 
passed FTC legislation. Enactment of 
this legislation will be entirely consistent 
with the Senate's approach to regulating 
the regulators.• 

By Mr. MOYNIHAN: 
S. 2572. A bill to establish a national 

memorial to Franklin Delano Roosevelt, 
and for other purposes: to the Commit
tee on Rules and Administration. 

Mr. MOYNIHAN. Mr. President, I am 
introducing today a bill to establish a 
national memorial to Franklin D. Roose
velt, a memorial that can and should be 
completed by January 30, 1982, the lOOth 
anniversary of Franklin Roosevelt's birth. 
The memorial would be built on Roose
velt Island in the city of New York and 
would conform to a Roosevelt Memorial 
design for that site by the late, pre
·eminent American architect, Louis I. 
Kahn. 

Since 1955, when Congress first passed 
legislation authorizing study of a memo
rial to F.D.R., plans have been laid, criti
cized, and discarded for a memorial to 
one of our most beloved Presidents. With 
the centennary of his birth fast ap
proaching, none of these plans in near 
fruition. In its latest incarnation, the 
memorial to F.D.R. in Washington, D.C. 
would cost about $23 million and would 
consume parkland between the Jefferson 
and Lincoln Memorials. 

This delay is a disservice to the mem
ory of a man who led this Nation de
cisively and steadfastly in his campaigns 
against depression at home and tyranny 
aboard. In a hundred days he reinvig
orated American society and rescued it 
from despair; in 25 years we have been 
unable to agree on a simple memorial 
to his achievements. 

Franklin D. Roosevelt was a great New 
Yorker before he lent his greatness to 



8008 CONGRESSIONAL RECORD-SENATE April 16, 1980 

the Nation. He served his State as State 
senator and Governor. Under his admin
istration, New York established it;s first 
system for relief of the unemployed and 
pensions for the elderly. 

The memorial by Louis Kahn, the 
great architect's last design, is focused 
on the realization of one of Franklin D. 
Roosevelt's greatest dreams---the dream 
of peaceful world order, embodied in the 
United Nations headquarters building in 
Manhattan. The memorial design incor
porates a formal garden, tree-shaded 
lanes, sculpture, and a columned court at 
the southern tip of Roosevelt Island, an 
island being redeveloped as a planned 
housing community. From the court, en
closed on three sides by granite columns 
which carry statements by or about 
F.D.R. visitors view the nearby U.N. 
buildings or look beyond them to the 
open sea. 

Franklin D. Roosevelt would have ap
proved of the location and design of this 
plan. It reflects his concern for good 
housing, his love of the sea, and his 
penchant for great architecture. The 
legislation I am introducing wo.uld re
quire that the memorial be made ac
cessible to handicapped persons, for 
whom Franklin Roosevelt was, and is, an 
inspiration. 

This bill would authorize the Secretary 
of the Interior to execute the design for 
this memorial and would authorize the 
Secretary to accept private and public 
contributions. The Four Freedoms Foun
dation in New 'York City, a private foun
dation established in the memory of 
F.D.R., is prepared to assist in soliciting 
contributions so that the memorial may 
truly reflect the continuing devotion of 
Americans and others to the memory of 
Franklin D. Roosevelt. 

I urge my colleagues to pass this legis
lation expeditiously and decisively, in the 
spirit of the man whose birth centenary 
would go unmarked to our shame. 

By Mr. THURMOND: 
S. 2573. A bill to designate Clark Hill 

Dam and Lake on the Savannah River, 
Ga., and S.C., as Clarks Hill Dam and 
Lake; to the Committee on Environment 
and Public Works. 

Mr. THURMOND. Mr. President, to
day I am introducing a bill that would 
change the name designation of Clark 
Hill Dam and Lake, a Corps of Engineers' 
hydroelectric impoundment on the Sa
vannah River between South Carolina 
and Georgia. to Clarke Hill Dam and 
Lake, with the letter "s" added to the 
name "Clark." 

Admittedly, Mr. President, the subject 
matter of this legislation hardly ranks 
at the top of anyone's list of Federal leg
islative priorities. However, for those 
persons, such as myself, who have a keen 
interest in historical accuracy, this is 
something that ought to be done, for, as 
it turns out, the "s" was inadvertently 
omitted from the name "Clark" when 
Congress authorized thls first of several 
corps' projects on the Savannah River 
some 36 years ago. Also, the Corps of 
Engineers has taken the position-quite 
properly, I think-that only Congress 
can alter the name of a hydroelectric 

project established pursuant to prior 
legislation. 

Frankly, Mr. President, since I was 
raised in Edgefield County only a few 
miles from the small community of 
Clarks Hill, I have wondered why the 
nearby hydroelectric project did not 
have a name identical to that of the com
munity. An answer to this question has 
been provided and brought to my atten
tion by Mrs. George Cofield, who pres
ently resides in Tallahassee, Fla. 

Mrs. Cofield, whose deceased husband 
was a descendant of some of the former 
resident,.<; of the Clarks Hill community, 
has done extensive research on the his
tory of thts area in South Carolina. Her 
research has indicated that an error was 
made in the spelling of the name in the 
original legislation: Public Law 534, en
acted by the 78th Congress in 1944. 
Somehow, the legislation which author
ized the Corps of Engineers to construct 
this hydroelectric project omitted the 
"s" from the name of the facility by 
mistake. As a result, a larger hydroelec
tric generating project and a 70.000-acre 
lake, one of the largest manmade bodies 
of water in the South, exist today under 
an incorrect name designation. 

Mr. Donald Orth, Executive Secretary 
of the U.S. Board on Geographic Names, 
has confirmed Mrs. Cofield's research 
findings in a letter to Senator LAWTON 
CHILES, with whom Mrs. Cofield has 
also corresponded. In his letter, Mr. Orth 
states that: 

We have looked into this matter and find 
that Mrs. Cofield is correct about the name 
of the community. The place has been known 
as Clarks Hill for over 100 years. It appears 
that the name was wrongly used in the 
language of the legislation which led to the 
construction of the dam by the Corps of 
Engineers. 

Mr. President, to many this may seem 
to be a trivial matter; however, like most 
of my colleagues in the Senate, I have a 
deep interest in the developing history 
of these United States and a devotion 
to accuracy in the documentation of our 
history. Because of the importance of ac
curacy in the designation of persons, 
places, things, and events, and out of re
spect for the past and present residents 
of Clarks Hill, S.C., I am introducing 
this legislation. When the next water 
projects bill is considered, I hope that 
Congress will include in it a provision 
which corrects the name designation of 
this particular hydroelectric project. 

Mr. President, I ask unanimous con
sent that the bill I am introducing and 
the aforementioned letter to Senator 
CHILES from the Executive Secretary of 
the U.S. Board on Geographic Names bt:: 
printed in the RECORD. 

There being no objection, the bill and 
letter were ordered to be printed in the 
RECORD, as follows: 

s. 2573 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, That the 
Clark H111 Dam and Lake, Georgia and South 
Carolina, project, authorized by Public Law 
534, 79th Congress, approved December 22, 
1944, shall hereafter be known and desig
nated as Clarks Hill Dam and Lake, and any 
law, regulation, map, document or record of 

the United States in which such project ts 
designated or referred to as Clark Hill Dam 
and Lake or by any other name, shall be 
held and considered to refer to such project 
under and by the name of Clarks Hill Dam 
and Lake. 

U.S. BOARD ON GEOGRAPHIC NAMES, 
Reston, Va ., December 10, 1979. 

Hon. LAWTON CHILES, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR CHILES: This will acknowl
edge your November 2 letter to Dr. Elvyn 
A. Stoneman enclosing a letter from Mrs. 
Leila K. Cofield of Tallahassee who is con
cerned about the names of Clark Hill Lake 
and Dam. 

We have looked into this matter and find 
that Mrs. Cofield is correct about the name 
of the community. The place has been known 
as Clarks Hill for over one hundred years. 
It appears that the name was wrongly used 
in the language of the legislation which led 
to the construction of the dam by the Corps 
of Engineers. 

Although the Board on Geographic Names 
has authority to establish uniform geo
graphic-name usage throughout the Federal 
Government, the Corps of Engineers takes 
the position that names established in the 
language of enabling legislation for civil 
works are official by law. Only Congress can 
change the names. 

Please let me know if we can help you 
further with this matter. Mrs. Cofield's letter 
is being returned. 

Sincerely yours, 
DONALD J. ORTH, 
Executive Secretary, 

Domestic Geographic Names. 

By Mr. LONG <for himself and 
Mr. MOYNIHAN) (by request) : 

S. 2574. A bill to authorize an exten
sion and amendment of the revenue
sharing program to provide general-pur
pose fiscal assistance to local govern
ments, and for other purposes; to the 
Committee on Finance. 
LOCAL GOVERNMENT FISCAL ASSISTANCE AMEND-

MENTS OF 198'0 

Mr. LONG. Mr. President, on behalf of 
Senator MOYNIHAN and myself, at the 
request of the administration, I am to
day introducing a bill entitled, "Local 
Government Fiscal Assistance Amend
ments of 1980." I am pleased to introduce 
this bill to extend the general revenue
sharing program through fiscal year 
1985. I want to note that I am doing so 
in my capacity as chairman of the Com
mittee on Finance, and I am not endors
ing any particular revisions contained in 
the administration's proposed extension. 

Our Subcommittee on Revenue Shar
ing, Intergovernmental Revenue Impact, 
and Economic Problems, chaired by Sen
ator BRADLEY, will hold hearings on this 
measure. His subcommittee will attempt 
to elicit a broad range of views on the 
merit,.<; of the various changes proposed 
in this bill. 

As proposed, this measure would elim
inate general revenue sharing for State 
governments. It also would include an 
additional $500 million in transitional 
assistance which would be distributed to 
States based on their prior distributions 
of State aid to general-purpose local 
governments. These are proposals which 
the Committee on Finance and the full 
Senate will have to review thoroughly 
before taking final action. 
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Mr. President, I ask unanimous con
sent that the text of the bill, a section
by-section analysis of the bill, and the 
statement of the President transmitting 
this legislation to the Congress be 
printed in the RECORD. 

There being no objection, the bill and 
material were ordered to be printed in 
the RECORD, as follows: 

s. 2574 
Be it enacted by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That this 
Act may be cited as the "Local Government 
Fiscal Assistance Amendments of 1980". 

SEC. 2. The Congress finds that-
( 1) the vitality of State and local govern

ments is essential to this nation's unique 
system of government and to the welfare of 
the American people; 

(2) continuation of general purpose fiscal 
assistance to local governments is funda
mental to their capacity to provide basic 
public services; 

(3) provision of general-purpose fiscal 
assistance on a basis that offers rea.sona.ble 
assurance of predictable funding is essential 
to provide localities with the critically im
portant capabil1ty of planning ahead in order 
that the funds can be used to support those 
services and fa.c111ties most important to 
their citizens; · 

(4) localities exercise the same care and 
prudence in their use of general-purpose fis
cal assistance as they do in the use of funds 
drawn from their own revenue sources· 

(5) the formula. for allocating ge~eral
purpose fiscal assistance should be revised so 
that the distribution of funds makes greater 
and more consistent contributions to reduc
ing intrastate fiscal inequities; 

(6) the civil rights and public participa
tion requirements help ensure that decisions 
about the use of local funds are ma.de demo
cratically and do not involve discriminatory 
practices; 

(7) the audit requirements ensure that 
funds are spent in accordance with reievant 
Federal, State, and local laws and contrib
ute to a general ungrading of financial man
agement practices employed by local govern
ments throughout the nation· 

(8) reduced funding for ge~eral fiscal as
sistance is necessitated by the need to slow 
the rate of growth of Federal expenditures, 
and it is appropriate that these reductions 
be in payments to State governments because 
their capacity to adjust to the loss of the 
revenue are superior to those of local govern
ments; and 

(9) the termination of revenue sharing 
payments to the State governments w111 re
sult in significant reductions in State aid to 
many local governments, and temporary, ad
ditional Federal assistance to localities most 
likely to experience these losses is necessary 
to assist them in adjusting to the lower levels 
of State aid. 

SEc. 3. Section 101 of the State and Local 
Fiscal Assistance Act (31 U.S.C. 1222 et seq.) 
is amended as follows: 

"SEC. 101. SHORT TITLE-
This title may be cited as the Local Gov

ernment Fiscal Assistance Act of 1980". 
SEC. 4. Section 102 of the State and Local 

Fiscal Assistance Act (31 u.s.c. 1222) is 
amended: 

(a.) by striking "STATE AND" from the 
title; 

(b) by amending subsection (a) to read 
as follows-

" (a) IN GENERAL.-Except as otherwise 
provided in this title, the Secretary shall 
for each entitlement period, pay out of th~ 
Trust Fund to each unit of local P-overnment 
a. total a.mount eoual to the entitlement of 
such unit determined under section 108 for 

such period. Such payments shall be made 
in installments, but not less often than once 
for each quarter, and shall be ·paid not later 
than 5 days after the close of each quarter. 
Such payments for any enti1'Jement period 
may be initially made on the basis of esti
mates. Proper adjustment shall be made in 
the amount of any payment to a unit of 
local government to the extent that the 
payments previously made to such · govern
ment under this subtitle were in excess of 
or less than the amounts required to be 
paid."; 

(c) by amending subsection (b) by strik
ing "a State government or"; and 

(d) by amending subsection (c) as fol
lows-

(1) by striking "State government and all" 
and by striking "such" and inserting "a" in 
lieu thereof; 
.. 12) by° designating the paragraph entitled 
Recovery of Certain Overpayments" as sub

section (d) and by inserting at the end 
thereof the following new sentence-

"No ad!ustment shall be made to increase 
or decrease a payment made for any entitle
ment period beginning prior to October 1 
1980, on the basis of revisions to the 1970 
census-based population and income esti
mates for years prior to 1980 as a result of 
the data from tho 1980 Census.". 

SEc. 5. Section 105 of the State and Local 
Fiscal Assistance Act (31 U.S.C. 1224) is 
amended as follows: 

(a) by striking "APPROPRIATIONS; AU
THORIZATION OF ENTITLEMENTS" and 
inserting "AUTHORIZATION OF APPRO
PRIATIONS OF ENTITLEMENTS." in lieu 
thereof; 

(b) by amending subsection (a) by strik
ing "State and" from paragraph (1); 

( c) by striking the provisions of subsec
tion (b), by redesignating subsection (c) as 
(b) and by amending redesignated subsec
tion (b) to read as follows-

.. ( 1) IN GENERAL.-For each of the entitle
ment periods described in paragraph (3), 
there are authorized to be appropriated to 
the Trust Fund $4,566,666,667 for the pur
pose of making the entitlement payments 
hereinafter provided in section 106(a) (1) for 
such periods. 

"(2) NONCONTIGUOUS STATES ADJUSTMENT 
AMOUNTS.-For each of the entitlement pe
riods described in paragraph (3), there is 
authorized to be appropriated to the Trust 
Fund, $3,282,506 for the purpose of making 
the entitlement payments hereinafter pro
vi~ed in section 106(c) (1) for such periods. 

(3) ENTrrLEMENT PERIODS.-The following 
entitlement periods are described in this 
paragraph-

"(A) The entitlement period beginning 
October 1, 1980, and ending September 30 
1981; , 

"(B) The entitlement period beginning 
October 1, 1981, and ending September 30 
1982; ' 

"(C) The entitlement period beginning 
October l, 1982, and ending September 30 
1983; ' 

"(D) The entitlement period beginning 
October 1, 1983, and ending September 30 
1984; and ' 

"(E) The entitlement period beginning 
October 1, 1984, and ending September 30 
1985. ' 

"(4) AUTHORIZATION OF TRANSITIONAL 
AMOUNT.-In addition to the amounts au
thorized in paragraphs ( 1) and ( 2) , there is 
authorized to be e.ppropriated to the Trust 
Fund $500,000,000 for each of the entitle
ment periods beginning October 1, 1980, and 
October 1, 1981, for the purpose of making 
entitlement payments as provided in section 
106(d) for such periods."; and 

Fiscal Assistance Act (31 U.S.C. 1225) is 
amended as follows: 

(a) by amending subsection (a) to read as 
follows-

"(a) IN GENERAL.-There shall be allocated 
a.n entitlement to each State for allocation 
to units of local government as provided in 
Section 108-

" ( 1) for each entitlement period beginning 
on or after October 1, 1980, out of amounts 
authorized under section 105(b) (1), for that 
entitlement period, an amount that bears 
the same ratio to the amount authorized 
under that section for that period as the 
amount allocable to that State under subsec.; 
tion (b) bears to the sum of the amounts 
allocable to all States under subsection (b); 
and 

"(2) for each entitlement period beginning 
October 1, 1980, and October 1, 1981, out of 
amounts authorized under section 105(b) (4) 
for such periods, an amount as determined 
under subsection (d) ."; 

(b) by a.mending paragraph (b) (1) to read 
as follows-

.. ( 1) IN GENERAL.-For purposes of subsec
tion (a) ( 1), the amount allocable to a State 
under this subsection for any entitlement 
period shall be determined under paragraph 
(2), except that such amount shall be de
termined under paragraph (3) if, in the case 
of an entitlement period beginning on or 
after October l, 1980, the amount allocable 
to such State under paragraph (3) is larger 
than the amount allocable to such State un
der paragraph (2) ."; 

(c) by amending paragraph (c) (1) to 
read· as follows--

" ( l) IN GENERAL.-In addition to the 
amounts allocated to the States under sub
section (a) , there shall be allocated out of 
amounts authorized under section 105(b) (2) 
for each entitlement neriod beginning on or 
after October 1, 1980, an additional amount 
to any State in which civilian employees of 
the United States Government receive an 
allowance under section 5941 of title 5, United 
States Code."; 

(d) by amend.Ing the second sentence of 
paragraph (c) (2) to read as follows-

"If the total amount authorized under 
section 105(b) (2) for any entitlement period 
beginning on or after October 1, 1980 is not 
sufficient to pay in full the additional 
amounts allocable under this subsection for 
that period, the Secretary shall reduce pro
portionately the amounts so allocable."; and 

(e) by inserting after subsection (c) the 
following new subsection-

" ( d) DETERMINATION OF 'l'RANSrrIONAL 
AMOUNT.-

" ( 1) IN GENERAL.-In addition to the 
amounts otherwise allocable under this sec
tion, there shall be allocated to ea.ch State 
and the District of Columbia for allocation 
to units of local g-overnment, as provided in 
Section 108, an add.itional entitlement out of 
the $500,000,000 authorized under section 105 
(b) (4) for each entitlement neriod beginning 
on or after October 1, 1980 and October 1, 
1981. 

"(2) TRANSrt'IONAL ALLOCATION.~For pur
poses of paragraph ( 1) , the amount alloca
ble to a State under this paragraph is the 
amount which bears the sa.me ratio to 
$492,600,000 as-

"(A) the aggregate amount (excluding 
State government aid for education) trans
ferred by a State government to units of 
local gove·rnment in such State, bears to--

"(B) the sum of the amounts (excluding 
State government aid for education) trans
ferred by all State governments to un~ts of 
local government. 

"(C) for purposes of this para.granh, the 
amount allocable to the District of Columbia 
for the applicable entitlement periods shall 
be $7,400,000. 

(d) by redesignating subsection (d) as (c) 
and striking "State governments and" fro~ 
redesignated subsection (c). "(3) DEFINrrIONs.-For purposes of this 

SEC. 6. Section 106 of the State and Local paragraph, the-



8010 CONGRESSIONAL RECORD-SENATE April 16, 1980 

"(A) aggregate a.mount transferred by a 
State govenment to units of local govern
m<int in such State shall be the State gov
ern,ment intergovernmental expenditures to 
units of local government in the State, as 
determined by the Bureau of the Census for 
general statistical purposes; and 

"(B) State aid for education shall be the 
State government intergovernmental expend
itures for education to units of local govern
ment in the State, as determined by the 
Bureau of the Census for general statistical 
purposes.". 

SEC. 7. Section 107 of the State and Local 
Fiscal Assistance Act (31 U.S.C. 1226) en
tdtled "ENTITLEMENTS OF STATE GOV
ERNMENTS" is repealed. 

SEC. 8. Section 108 of the State and Local 
Fiscal Assistance Act (31 U.S.C. 1227) is 
amended as follows: 

(a) by amending subsections (a), (b), and 
(c) to read as follows-

" (a) IN GENERAL.-The amount allocated 
for any entitlement period to a State under 
section 106 shall be allocated among the 
units of local government within such State 
in accordance with thds section. 

" ( 1) ALLOCATION TO UNITS OF LOCAL GOV
ERNMENT .-Except as otherwise provided in 
this section, the amount allocated to a State 
under section 106 shall be allocated among 
the units of local government (other than 
Indian tribes and Alaskan native villages) 
located in that State so that each unit of lo
cal go;1ernment will receive an amount 
which bears the same ratio to the total 
amount to be allocated to all such undts 
as-

" (A) the population of that unit of local 
government, multiplied by the general tax 
effort factor of that unit of local govern
ment, multiplied by the relative income fac
tor of that unit of local government, bears 
to 

"(B) the sum of the products determined 
under paragraph (A) for all su:::h units. 

"(2) INDIAN TRIBES AND ALASKAN NATIVE 
VILLAGES.-If within a State there is an In
dian tribe or Alaskan native vma~e whJich 
has a recognized governing body which per
forms substantial governmental functions, 
then before applying paragra~h (1) there 
shall be allocated to such tribe or village a 
portion of the amount allocated to the State 
for the entitlement period wl->ich equals the 
product resulting from multiplydng-

" (A) the r.ooulation of that tribe or vil
lage within the- State, by 

"(B) an amount equal to 110 percent of 
the amount allocated to such States as dP,
termined under section 106, divided by the 
population of that State. 

"(b) ENTITLEMENT.-
" ( 1) IN GENERAL.-Except as otherwise pro

vided in this subsection, the entitlement of 
any undt of local government for any en
titlement period shall be the amount allo
cated to such unit under this section. 

"(2) MAXIMUM AND MINIMUM PER CAPITA 
ENTITLEMENT.-Subject to the provisions of 
paragraphs (3) and (4), the per ca>:-ita 
amount allocated to any unit of local govern
ment within a State under this section for 
any entitlement period shall not be less than 
10 percent nor more than 175 percent of the 
amount alloc-ated to the State under sec
tion 106, ddvided by the population of that 
State. 

"(3) LIMITATION.-The amount allocated 
to any unit of local government under this 
section for any entitlement period shall not 
exceed 25 percent of the sum of-

" (A) such government's adjusted taxes (as 
determined without regard to subsection 
109(d) (3)); and 

"(B) the intergovernmental transfers of 
revenue to such government (other than 
transfers to such government under this 
subtitle). 

"(4) ENTITLEMENT LESS THAN $200, OR GOV
ERNING BODY WAIVES ENTITLEMENT.-If (but 

for this para.graph) the entitlement of any 
unit of local government-

.. (A) would be less tha.n $200 for any en
titlement period, or 

"(B) is waived for any entitlement period 
by the governing body of such unit--
then the amount of such entitlement for 
such period shall (in lieu of being pa.id to 
such unit) be distributed to other units of 
local government in the State in accordance 
with regulations prescribed by the Secretary. 

''(c) ADJUSTMENT OF ENTITLEMENT.-
" (1) IN GENERAL.-In adjusting the allo

cation of any unit of local government, the 
Secretary shall make any adjustment re
quired under paragraph (b) (2) first, any 
adjustment required under para.graph (b) (3) 
next, any adjustment required under para.
graph (b) (4) next, any adjustment required 
under subsection ( e) next, and any adjust
ment req:uired under paragraph (3) la.st. 

"(2) ADJUSTMENT FOR APPLICATION OF MAXI
MUM OR MINIMUM PER CAPITA ENTITLEMENT 
AND LIMITATION.-Except as otherwise pro
vided in po.ragra.ph (3), the Secretary shall 
adjust the allocations made under this sec
tion to units of local government in any 
State in order to bring those allocations into 
compliance with the provisions of para.graphs 
(b)(2) and (b) (3). 

"(3) EXCEPTION TO ADJUSTMENT APPLICA
TION.-!n any case in which (A) the a.mount 
allocated to a unit of local government is re
duced under sub~ection (b) by the Secretary, 
and (B) no other unit in the State in which 
it is located may receive the amount on ac
count of the application of subsection (b), 
the amount of tra.t reduction shall be added 
to and increase the entitlement of all units 
of local government within the State in pro
portion to their allocations, without regard 
to the limitations in (b) (2) and (b) (3) ."; 

"(b) by striking (1), (2), (3), (5), (6)(C) 
and (6) (D) of subsection (b), and ex-:e_pt for 
purposes of subsection (c)." from para.graph 
(d) (1) and by inserting "(a) (1), (b) (2), 
(b) (3), (b) (4) (A), and section 109(d) (1) 
( C) " in lieu thereof; 

( c) by striking the orovi<-ions of paragraphs 
(4) and (5) and redesigna.ting para.graph (6) 
as (4); and 

(d) by a.mending subsection (e) as 
follows-

(1) by in"'erting "and the parish of Or
leans" after the first reference to "East 
Baton Rouge" in para.graph (1); 

(2) by striking "January 1, 1977" and in
serting "October 1, 1980" in lieu t1'ereof; 

(3) by a.mending paragraph (2) to read 
as follows-

"(2) REDUCTION OF ENTITI.EMENT OF LOCAL 
GOVERNMENTS.-The entitlements Of the 
units of lot'a.l government of a county 
(parish) area. for an entitlement period shall 
be reduced pro'.l)ortiona.tely by an a.mount 
equal to the entitlement for the seoa.nte law 
enforcement officer for such county (parish) 
area for such entitlement period."; and 

(4) by striking pa.ra.gra.ryhs (3) and (4). 
SEC. 9. Section 109 of the State and Local 

Fiscal Assistance Act (31 U.S.C. 1228) is 
amended as follows: 

(a.) by inserting after paragraph (a) (7) 
the following new para.graph-

" (8) INDIAN TRIBE AND ALASKAN NATIVE VIL
LAGE POPULATION.-For entit.lement n~riO'is 
beginning on or after October 1, 1980, the 
Bureau of the Census shall develop popula
tion estimates for Jndia.n tribes and Alaskan 
native villages, in accordance with regula
tions prescribed by the Secretary for pur
poses of this title, whenever such estimates 
are provided for other classifications of units 
of local government. Such estimates shall 
be used by the Secretary to determine allo
cations in accordance with section 108(a) 
(2) ."; 

(b) by striking the provisions of subsec
tion (d); 

( c) by inserting after para.graph ( e) ( 1) 
(B) the following new pa.ragraph-

"(C) For a unit of local government with 
a. per ca.pita. income in excess of 115 percent 
of the State per capita income, the general 
tax effort shall be reduced by a percentage 
equal to the percentage point difference be
tween its per ca.pita. income and 115 percent 
of the State's per capita income. The per 
capita income of a State or unit of local 
government shall be as determined by the 
Bureau of the Census for general statistical 
purposes."; 

(d) by redesignating paragraph (e) (2) (B) 
as ( e) ( 2) ( D) and by inserting after para
graph (e) (2) (A) the following new para.
graph&-

"(B) PROCEDURE FOR DETERMINING EDUCA
TION TAXES.-To determine 'the a.mount of 
compulsory contributions allocable to ex
penses for education in cases where-

"(i) the tax revenues from a general levy 
a.re deposited in a fund containing non-tax 
a.mounts; and 

"(11) appropriations or expenditures a.re 
ma.de from such fund for education and at 
lea.st one other purpose-
"The Bureau of the Census shall multiply 
the ratio of available taxes to tot.al a7a11-
able a.mounts by education expenditures (ex
cluding dedicated amounts) for such fund. 

"(C) DEF1N1T10Ns.-For purposes of para
graph (B) the term-

" (i) available taxes means local tax reve
nues not restricted to any particular ex
penditure category as determined by the Bu
reau of the Census; 

"(11) total available amounts means the 
sum of unrestricted revenues, ca.sh and in
vestment asset expended during the year as 
,.,..+.,.rmined by the Bureau of the Census; 
and 

"(111) dedicated amounts (as defined by 
the Secretary and determined for each unit 
by the Bureau of the Census) means monies 
that must be spent on one or more specified 
expenditure categories."; 

( e) by inserting after redesignated para.
graph (e) (2) the following new paragraphs-

" ( 3) ADJUSTED TAXES REDUCED.-Except as 
otherwise provide::!., the adjusted taxes (as 
determined in accordance with paragraph 
(2) ) of a unit of local government with per 
capita adjusted taxes (as determined in ac
cordance with paragraph (2)) in excess of 
$250, and in excess of 250 percent of the aver
age per ca.pita adjusted taxes of similarly 
classified units within the State in which it 
is located (as determined by the Bureau of 
the Census for general statistical purposes) 
shall be reduced by the product resulting 
from: multiplylng the population of such 
11nit by the amount its per capita adjusted 
taxes exceed an amount equal to 250 per
cent of the avera.cre oer caoita a.d1usted taxes 
for sHnila.rly classified units: Provided, how
ever, That the per capita. adjusted taxes of 
a. unit shall not be reduced to an a.mount 
less than $250 or the State average per ca.pita. 
adjusted taxes for similarly classified units 
(whichever is higher). 

"(4) ExcEPTION.-The provisions of para
graph (3) shall not apply to a. unit of local 
government that is the only unit (other than 
an Indian tribe or Alaskan native village) 
within the county area in which it is located. 
A . unit shall be treated as located in a 
countrf area. if all or oart of its geographic 
area is located in such area.. 

" ( 5) DEFINITIONS.-For purposes of para.
graphs ( 3) and ( 4) the term-

" (A) average per capita adjusted taxes 
means tre sum of the adjusted taxes (as de
termined in accordance with paragraph (2)) 
for similarly classified units of local govern
ment (as determined by the Bureau of the 
Census for general statistical purooses) , 
divided by the sum of the population of such 
similarly classified units; and 

"(B) per ca.pita income shall be deter-
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mined on the basis of income as defined in 
paragraph (a) (3) ."; 

(f) by amending subsection (f) as 
follows-

(1) by redesignating paragraph (3) as (2); 
and 

(2) by striking "county area" from re
designated paragraph (2) and inserting 
"State" in lieu thereof; and 

(g) by redesignating subsections (e), (f) 
and (g) as (d), (e) and (f), respectively. 

SEC. 10. Section 121 of the State and Local 
Fiscal Assistance Act (31 U.S.C. 1241) is 
amended: 

(a) by striking "REPORT ON USE OF 
FUNDS:" from the title; and, 

(b) by striking the provisions of subsec
tion (a) and (d); and 

(c) by redesignating subsections (b), (c), 
(e), (f), and (g), as (a), (b), (c), (d), and 
(e), respectively. 

SEC. 11. Section 123 of the State and Local 
Fiscal Assistance Act (31 U.S.C. 1243) is 
amended: 

(a) by amending subsection (a) as fol
lows--

(1) by striking "State government or" and 
"and with respect to a unit of local govern
ment"; 

(2) by striking "and" from the end of 
para.graph (7); 

(3) by amending paragraph (3) to read as 
follows-

"(8) it will comply with the provisions 
of section 121; and" ; and 

(4) by inserting after paragraph (8) the 
following new paragraph-

.. (9) it will comply with the provisions 
of subsection (c) ."; 

(b) by amending subsection (c) as fol
lows-

( 1) by inserting at the end of paragraph 
( 1) the following new sentence-

"For any entitlement period beginning on 
or after October l, 1980, such audit shall be 
conducted not less often that once eveiry 
two years, and shall include the financial 
st.a.tements for each such fiscal year. such 
audits shall be submitted to the Secretary 
for approval e.t such time as required by 
regulations prescribed by the Secretary."; 

(2) by striking the first reference to "State 
or" from paragraph (2); 

(3) by striking "every 3 years" from 
paragraph ( 2) and inserting "every 2 fiscal 
years (provided the financial statements 
for each fiscal year are included in the 
audit)" in lieu thereof; 

(4) by striking "3" from paragraph (3) 
and inserting "2" in lieu thereof and in
serting in that paragraph "for each fiscal 
year" after "government"; and 

(5) by amending paragraph (5) to read 
as follows-

.. ( 5) WAIVER.-The Secretary may waive 
the requirements of par(l.graph (1) or para.
graph (2), in whole or in part, with respect 
to any State government or unit of local 
government for any fiscal year as to which 
(in accordance with the regulations pre
scribed by the Secretary) there is a finding 
that-

(A) the financial accounts of such gov
ernment for such period are not audltable 
and that such government demoI11Strate~ 
substantial progress toward making such 
financial accounts a.udltable, or 

(B) such government ls audited by a 
State audit agency which does not follow 
generally accepted auditing standards or 
which ls not independent (in accordance 
with regulations prescribed by the Secre
tary); provided, however, that such State 
audit agency demonstrating progress toward 
meeting generally accepted auditing stand
ards or becoming independent.". 

SEC. 12. Section 141 of the State and Local 
Fiscal Assistance Act (31 U.S.C. 1261) shall 
be amended as follows: 

(a) by inserting at the end of subsec
tion (b) the following new paragraph

"(8) The one-year periods beginning Oc
tober 1 of 1980, 1981, 1982, 1983, and 1984."; 
and 

(b) by amending paragraph (c) (1) (B) to 
read as follows-

" (B) as a county area and as the sole unit 
of local government in such area.". 

SEC. 13. Section 143(a) of the State and 
Local Fiscal Assistance Act (31 U.S.C. 1263 
(a) ) is amended by striking "State which 
receives a notice of reduction in entitlement 
under section 107(b), and any". 

SEC. 14. The State and Local Fiscal Assist
ance Act (31 U.S.C. 1221 et seq.) is amended 
by repealing section 145, entitled "Study of 
Revenue Sharing and Federalism". 

SEC. 15. The State and Local Fiscal Assist
ance Act (31 U.S.C. 1221 et seq.) is amended 
by inserting after section 145 the following 
new section: 

"SEC. 146. FISCAL IMPACT REPORT.-The re
ports required under Section 105(a) (2) to 
be submitted to the Congress for March 1, 
1982, and for March 1, 1984, shall include 
an assessment of the fiscal impact on State 
and local governments of the entitlement 
payments made under this title. The assess
ments shall include estimates of the extent 
to which the payments have: (1) resulted 
in lower State and local taxes than would 
otherwise have prevailed; (2) increased State 
and local expenditures, and the functional 
allocation of those increases; (3) caused 
higher State and local fund balances. The 
assessment shall also estimate how these 
fiscal impacts vary by region of the coun
try, by the underlying condition of Sta.te 
and local economies, by the size and type of 
jurisdiction, and by the general nature of 
State-local fiscal relationships including, 
but not limited to, the nature and magni
tude of State aid provided to local govern
ments; and in general, how the fiscal impacts 
differ from the impacts of the resources 
available to local governments from their 
own sources. 

SEC. 16. The State and Local Fiscal Assist
ance Act (31 U.S.C. 1221 et seq.) is amended 
by inserting after new section 146 the fol
lowing new subsection: 

"SEC. 147. EFFECTIVE DATE.-Except as 
otherwise provided, the "Local Government 
Fiscal Assistance Amendments of 1980" 
shall apply to the administration of the pro
visions of this title on or after October 1, 
1980.". 

SECTION-BY-SECTION ANALYSIS OF THE BILL 
"To authorize an extension of the revenue 

sharing programs of general purpose pay
ments to local governments and for other 
purposes.'' 

Section 1 of the bill provides that the Act 
may be cited as the "Local Government Fiscal 
Assistance Amendments of 1980". 

Section 2 of the bill adds findings describ
ing the principles on which the continuation 
of the Revenue Sharing program is based. 
The findings recognize the importance of the 
financial health of local governments to the 
welfare of their citizens and the continued 
prosperity of the national economy. The in
tra.state allocation of funds should be some
what modified so that the allocation of funds 
makes greater and a more consistent con
tribution to reducing intrastate fiscal in
equities. The findings recognize that the 
civil rights and public participation provi
sions help to ensure the democratic and non
discriminatory use of revenue sharing funds. 
The findings recognize that the audit re
quirement of the Revenue Sha.ring Program 
has contributed to improved financial man
agement practices at State and local govern
ment levels. The findings recognize that the 
reduction in Revenue Sharing assistance to 
States will cause hardships, but that it is 

necessary in order to reduce overall levels 
of Federal expenditures. Additional payments 
to local governments in fiscal years 1981 and 
1982 a.re provided in order to alleviate the 
impact of the elimination of funding to the 
States. 

Section 3 of the bill amends Section 101 
of the title to add a new Section 101, "Short 
Title." Section 101, "Short Title," provides 
that the title may be cited as the "Local 
Government Fiscal Assistance Act of 1980". 

Section 4 of the bill amends Section 102 
of the title, "Payments to State and Local 
Governments." The bill deletes the reference 
to payments to State governments from the 
title. Since the bill provides funding for lccal 
governments only, througnout the bill, 
changes a.re ma.de to delete State govern
ments from the provisions of the title. In 
addition, obsolete references to entitlement 
periods covered under the 1972 Act are de
leted by the blll. The last para.graph under 
subsection 102(c) ls designated as new sub
section (d), and a new sentence is added 
providing that population and income data 
developed from the 1980 census will not be 
used to revise population and income esti
mates used to compute allocations to State 
and local governments for periods beginning 
prior to October 1, 1980. 

Revenue Sha.ring funds a.re allocated using 
the best and most current Census Bureau 
data available at the time the allocations 
a.re ma.de. The Act provides that, for one 
year after the close of an entitlement period, 
a recipient government may petition the 
Secretary of the Treasury for adjustment in 
its allocation due to an error in the data. 
After the 1980 census, Census Bureau esti
mates of data for fiscal yea.rs 1978, 1977, and 
earlier yea.rs may differ from the 1970-
census-based estimates used by ORS to com
pute Revenue Sharing allocations for those 
years. It would be inappropriate now to in
troduce data, derived from different census 
methods, as the basis for adjustments after 
the final allocations have been made. Thls 
amendment would preclude any adjustments 
to payments for entitlement periods begin
ning before October 1, 1980 based on data 
revisions resulting from the 1980 census. 

Section 5 of the blll a.mends Section 105 of 
the title, "Creation of Trust Fund; Appro
prlwtlon; Authorizations for Entitlements." 
The title ls amended to delete the language 
that appropriated funds under the 1972 Act. 
Section 105(b) ls a.mended to delete the 
provisions for appropriations for pre-1976 
entitlement periods. Section 105(c) is re
deslgna.ted as section 105(b). Redeslgnated 
ISection 105(b) (1) extends for five yea.rs 
the authorization to appropriate funds to 
make Revenue Sha.ring payments. The blll 
authorizes $4,566,666,667 tor ea.ch of the five 
additional yea.rs of the Revenue Sharing 
Program. The a.mounts authorized under the 
current program for payments to State gov
rement are deleted. 

Redesigna.ted section 105(b) (2) provides 
for the authorization of $3,282,506 for pur
poses of ma.king adjustments to the pay
ments to the non-contiguous States of 
Ala.ska and Ha.wail. This amount represents 
a reduction from current levels in proportion 
to the elimination of State government 
funding. 

Redeslgna.ted Section 105(b) (3) describes 
the five (5) entitlement periods covered by 
the bill from October 1, 1980 through Sep
tember 30, 1985. The entitlement periods 
correspond to Federal fiscal years 1981-1985. 

'The blll adds a new supplemental authoirl
za.tion for fiscal years 1981, and 1982, in the 
a.mount of $500,000,000 per year. This limited 
amount would be authorized to assist local 
governments in adjusting to reductions in 
State a.id, resulting from the termination 
of Revenue Sha.ring payments to State gov
ernments. It ls estimated that these losses 
in State payments to local governments will 
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be substantial. Subsection 105(d) of the 
title ls redeslgnated subsection 105 ( c) and 
strikes a reference to State governments. 

Section 6 of tb.e bill amends Section. 106 
of the title, "Allocation Among States," to 
eliminate unnecessary references to entitle
ment periods beginning prior to October 1, 
1980, and to make appropriate changes to 
correct internal references to other sections 
of the Act that have been redesignated. 
Section 106 ls also amended to provide the 
basis for allocating the supplemental au
thorization of $500,000,000 for fiscal years 
1981 and 1982. This amount will be allocated 
to each State for distribution among the 
local governments in the State, and also to 
the District of Columbia. The amount will 
be allocated among the States on the basis 
of the total amount of State payments to 
general-purpose local governments (exclud
ing aid for education). The figures for mak
ing the calculation will be as determined 
by the Bureau of the Census for general 
statistical purposes. Because the District of 
Columbia has no such transfers, its allo
cations cannot be computed on the basis of 
the amounts of transfers to local govern
ments. Therefore, its allocation for each of 
the two entitlement periods is established at 
a $7.4 million level. Analysis of the current 
formula indicates that the dollar amounts 
set forth in the three factor and the five 
factor formulas (Sections 106(b) '(2) and 
(3)) do not require amendment to refiect 
the reduction in funding for the program. 
These amounts are used to establish a 
mathematical ratio and have been used for 
allocating funds during six-month entitle
ment periods in which only one-half of the 
annual amount of funding was distributed. 

Section 7 of the bill repeals Section 107 
of the title, "Entitlements of State Govern
ments," in order to eliminate the reservation 
of one-third of a State's allocation to the 
State government, and also to eliminate the 
requirement that State governments main
tain a certain level of transfers to local gov
ernments. 

Section 8 of the bill amends Section 108 of 
the title, "Entitlement of Local Govern
ments.'' Section 108 is amended to substan
tially revise the allocation formula among 
units of local government in a State area in 
order to assure a more equitabe distribution 
of funding within a State. These revisions 
provide that local governments compete 
State-wide, on the basis of their data factors, 
tor their share of their State area's alloca
tion as determined under Section 106, "Al
locations Among States". The current pro
gram provides that, initially, the amount al
located to a State is divided among the 
county areas in the State, and the local gov
ernments are limited to sharing their county 
area's allocation. Since a local government's 
allocation would no longer depend on factors 
pertaining to the county area in which they 
·are located; jurisdictions within a State with 
the same formula factors will receive the 
same level of funding. 

Section 8 (a) of the bill amends Section 
108 (a) and (b) ot the bill to eliminate the 
references applicable only to county area al
location feature of the revenue sharing for
mula. 

Section 8(a) amends Section 108(b) (4) of 
the title to provide the allocations for Indian 
tribes and Alaskan native villages should be 
determined by multiplying the population of 
the tribe or village by an amount equal to 
110 percent of the per capita allocation of 
revenue sharing funds in the State so that 
they will not experience a substantial reduc
tion in funding. The current program al
locates funds to Indian tribes and Alaskan 
native villages based on the per capita pay
ments to the county areas in which they are 
located. This method of allocation ls no 
longer appropriate because the county area 

concept is not used to allocate funding un
der the bill. 

Section 8(a) o! the bill redesignates and 
amends Section 108(b) (6) (A)-(D) of the 
title as Sections 108(b) (1)-(4), respectively. 
Redesignated Section 108(0) (l) is amenued 
to delete the reference to current Section 
108(c) which is delated by the bill. 

Section 8(a) of the bill amends redesig
nated Section 108(b) (2), which currently 
provides that local governme.uts may not 
receive a per capita Revenue Sharing 
amo11nt of less than 20 percent, nor more 
than 145 percent, of the per capital Revenue 
Sharing amount allocated to local govern
me.1ts in the State. The bill would change 
these minimum and maximum allocation 
requirements to a minimum of 10 percent 
and a maximum of 175 percent. 

Section 8(a) of the bill amends redesig
nated Section 108(b) (3) of the title to re
duce the current statutory limitation on 
the amount of funds any recipient may re
ceive · from 50 percent of the sum of the 
adjusted taxes and intergovernmental 
transfers received by that government, to 
25 percent. 

Section 8 (a) of the bill amends redeslg
nated Section 108(b) (4) of the title to 
delete the references to entitlement periods 
that are less than one year in duration. In 
addition, the Secretary is authorized to 
promulgate regulations that determine the 
disposition of entitlements that are waived 
by units CY! local government including In
dian tribes or Alaskan native v1llages. Un
der the current program, these funds are 
automatically transferred to the county gov
ernment. However. th's approach is no longer 
appropriate in view of the amendments dis
cussed above that change the basts upon 
whtch t.he allocations for those groups are 
determined. 

Section 8(a) of the bill redeslgnates and 
amends Section 108(b) (7) (A)-(C) of the 
title as Section 108(c) (1)-(3), respectively. 
Redesignated Section 108(c) (1) ls amended 
to provide for the exception to application 
to entitlement adjustments set forth in re
designated Section 108(c) (3). 

Redesignated Section 108(c) (2) of the 
title is amended to delete a reference to 
county areas. and to specifically provide for 
the application of the 25 percent limitation 
discussed above. 

Redesignated Section 108(c) (3) is 
amended to provide that where a Revenue 
Sharing payment to a local government is 
reduced due to the adjustments on pay
ments required in redeslgnated Sections 
108(b) (2) or (3) (the minimum and maxi
mum entitlement and the 25 percent limi
tation), and no other local government may 
receive the- amount because of those limi
tations, that amount shall be used to pro
portionally increase allocations to other lo
cal governments within the State, notwith
standing the limitations in Sections 108-
(b) (2) or (3). The current law provides :for 
the State government to receive the extra 
amount or :funding that ls ave.Hable for dis
tribution after the application of these two 
allocation constraints. 

Section 8 (a) also deletes the provision 1n 
Section 108(c) that authorizes the Gover
nors to provide an optional allocation among 
local governments. That authority has never 
been exercised by a State government, and 
should no longer be available due to the 
equivalent treatment of local governments 
under the revised State-wide competition for 
:funding. 

Section 8(b) of the bill a.mends Section 
108(d) (1) of the title to exclude the re
quirement for reduction of the general tax 
effort data factor from the unit of lccal gov
ernment definition, and to conform the defi
nition, which excludes Indian tribes and 
Alas~an native villages from treatment as a 
unit of local government for certain limited 

purposes, to the amendments made by the 
bill. 

Section 8 ( c) of the bill amends Section 
108(d) by striking paragraphs (4) and (b). 
Paragraph (4), which provides that a local 
government that ls located in whole or in 
part in a larger entity, shall be treated as 
if it ls located in that entity is inserted in 
amended Section 109(e) (4) of the title. 
Paragraph (5) is deleted due to the elimina
tion of the county area element of the 
formula. 

Section 8 ( d) of the bill is amended to 
provide for revenue sharing allocations for 
separate law enforcement officers at the cur
rent levels. The current program provides 
funding !or these officers to be derived from 
the State government and the Parish gov
ernment. Thus, Section 8(e) amends Sec
tion 108(e) of the title to provide that the 
funding for the officers in a Parish will be 
derived proportionately from the other re
cipient governments in the Parish in Which 
the officer is located. Only governments in 
Parishes served by separate law enforce
ment officers will contribute to its funding. 
This provision does not apply to Orleans 
Parish, because it has no separate law en
forcement officer. A unit of local govern
ment with a geographic area that ls in more 
than one Parish will be considered to be 
located within the Parish in which the ma
jority of its population resides. 

Section 9 of the bill amends Section 109 
of the title, "Definitions and Special Rules 
for Application of Allocation Formulas." 
Section 9(a) o! the bill adds a new paragraph 
(a) (8), "Indian Tribes and Alaskan Native 
Village Population," which requires the Bu
reau of the Census to develop population 
estimates for Indian tribes and Alaskan na
tive villages in accordance with criteria. 
established by the Secretary of the Treasury 
whenever the Bureau provides population 

·estimates to the Secretary for the other types 
of recipient governments. Until recently, the 
Bureau of Indian Affairs provided these data, 
but it is appropriate for the agency provid
ing population estimates for State and local 
governments to develop similar estimates for 
Indian tribes and Alaskan native villages 
performing general governmental functions. 

Section 9(b) of the bill deletes the provi
sions of Section 109(d) of the title. That sec
tion of the title sets :forth the basis for cal
culating the general tax effort factor for 
county 1>.reas. 

Section 9 ( c) of the bill adds a new para
graph, 109(e) (1) (C), which provides for a 
limitation on the general tax effort factor of 
a unit of local government whose per capita 
income exceeds 115 percent of the per capita 
income of the State in which it ls located. 
The present formula allocates smaller 
amounts to local governments as per capita 
incon:• · ises. This provision is designed to in
creas1• moderately the rate at which pay
ment. Jecline for very high-income govern
ment This provision reduces the general 
tax eft'ort factor of a local government by the 
percentage that its per capita income exceeds 
115 percent of its State's average. For exam
ple, the general tax effort factor of a local 
government with a per capita income of 125 
percent of the State per capita income would 
be reduced by 10 percent. This provision 
affects less than 10 percent of the local gov
ernments in the county and frees funds for 
distribution to low and moderate income 
communities. 

Section 9(d) of the bill redesignates cur
rent paragraph 109 (e) (2) (B) as (e) (2) (D), 
and adds new paragraphs 109(e) (2) (B), 

"Procedure for Determining Education 
Taxes" and 109(e) (2) (C), "Definitions." 
These new sections codify the current pro
cedures established by the Secretary in co
operation with the Bureau of the Census 
used to determine the amount of adjusted 
taxes for a local government. The amend·· 
ment specifies the method of calculating ad-
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justed taxes only in a case where a fund is 
established that commingles revenues from 
tax and non-tax sources and is used by the 
local government to pay educational and at 
least one other type of expense. 

Section 9(e) amends Section 109(e) to add 
new paragraphs 109(e) (3), "Adjusted Taxes 
Reduced.", 109(e) (4), "Exception." and 109 
(e) (5), "Definitions." The purpose of these 
sections is to target Revenue Sharing funds 
to local governments with lower incomes and 
away from those jurisdictions that clearly 
export a substantial portion of their local 
taxes, tt>at is , non-resident citizens and busi
nesses actually pay a very high percentage 
of a jurisdiction's taxes. Such juris"'lictions 
are able to generate levels of taxation far in 
excess of the level of tax effort made by 
tiheir residents. 

New paragraph 109(e) (3) provides for a 
limitation on per capita adjusted taxes for 
units of local government with per capita 
adjusted taxes in excess of $250 and in ex
cess of 250 percent of the avera~e per capita 
adjusted taxes of simllarily classified gov
ernments in the State. For such g-ovemments, 
this amendment would reduce the adjusted 
taxes data factor as follows: The amount 
that a local government's per capita a1.justed 
taxes exceeds 250 percent of the State aver
age per capita adjusted taxe<1 for similarly 
clas•d~ed units, multiplied by the population 
of the local government. The limitation· will 
not, however, be allowed to cause the per 
capita adjusted taxes of a unit of local gov
ernment to be reduced below $250 or the 
State average per capita taxes for similarly 
classified units. whichever ts greater. An ex
ample of the adjusted tax reduction formula 
is as follows: If $10 is the amount or per 
capita adjusted taxes of a local government 
tn excess of 250 percent in excess of the 
State average for similar governments, and 
the population of the jurisdiction is 10,000, 
then the adjusted taxes of the local govern
ment are reduced by $100,000 ($10 x $10,000). 

An exception is made under new paragraph 
109(e) (4) for governments that are the only 
local governments (other than an Indian 
tribe or Alaskan native v1llage) in the coun
ties in which they are located. The provision 
in current Section 108(d) (4), that a unlt 
shall be treated as located in a county area 
whenever all or part of its geographic area 
is located ln the area, ls incorporated for pur
poses of new paragraph 109(e) (4). 

The definitions uc;ed for purposes of new 
paragraphs 109(e)(3) and (4) are provided 
under new paragraph 109(e) (5). 

Section 9(f) of the b111 amends Section 109 
(f) to delete the provisions relevant only to 
county areas. 

Section 9(g) of the b111 redesignates sub
sections to account for the deletion of sub
section (d) from !ectlon 109 of the title. 

Section 10 of the blll amends Section 121 
of the title, "Report on Use of Funds: Pub
lications and Public Hearings," by striking 
reference to the use report from the title. 
The bill also repeals the requirement in Sec
tion 121 (a) that recipient governments file 
an actual use report showing the amounts 
and purprses for which the funds were ap
propriated, spent, or obligated, the relation
ship of those funds to the relevant functional 
items in the irovernment's budget, and any 
differences between the actual and proposed 
use of the funds. The actual use reoort is 
eliminated because the information required 
tn it does not necessarlly represent the actual 
fiscal impacts of the flmds on the budgets 
of recl.plent governments. To replace the ac
tual use report, Section 17 of the blll adds a 
new Section 146 to the title which requires 
that t·he Secretary report to Congress in 1982 
and 1984 on the operation and status of the 
Trust Fund and include an assessment of the 
fiscal impact of Revenue Sharing funds on 
State and local govet'nments. The require
ment in Section J21'<1l that the Secretary 
provide the State Governor with the use re
ports is deleted. Section 121 is also amended 
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to delete unnecessary references to State 
governments. . 

Section 11 of the bill amends Section 123 
of the title, "Miscellaneous Provisions." Sec
tion ll(a) amends Section 123(a) to delete 
unnecessary references to State governments. 
Section 11 (a) also deletes the current re
quirement in Section 123(a) (8) that Indian 
tribes and Alaskan Native villages spend the 
revenue sharing funds they receive to benefit 
members of the tribe in the county area in 
which the allocation was made. The require
ment is .inappropriate due to the revisions 
in the allocation formula !or Indian tribes 
and Alaskan native villages. Section 11 (a) 
add1 new assurances of compliance with the 
title to Section 123(a). Recipient govern
ments will be required to assure the Secretary 
that they will comply with the public par
ticipation provisions contained in Section 121 
and the audit provisions contained in Section 
123(c) prior to receipt of payments under the 
A::t. Currently such assurances are required 
by regulation. 

Section 11 ( c) of the blll amends Section 
123(c) to require after October 1, 1980, local 
governments, which receive $25,000 or more 
in Revenue Sharing funds per entitlement 
period, to have independent audits of their 
financial statements not less often than 
every 2 of its fiscal years. The current pro
gram requires such audits at least once every 
3 years. The audit ls to include all of the fi
nancial statements for each of the 2 years 
covered by the audit. This requirement ls in 
accordance with the audit practices generally 
required under Federal a.ssistance programs 
by the Office of Management and Budget, and 
is in accordance with recommendations of 
the General Accounting Office. In addition, 
Section 123(c) (5) ls amended to permit the 
Secretary to waive the audit required under 
subsection (c) for fiscal years 1977, 1978, and 
1979. The waiver would apply to governments 
that are audited by a State agencies pursu
ant to State law, whenever the State agency 
does not follow generally accepted audit 
practices or is not independent, provided 
that the State agency demonstrates progress 
toward achieving acceptability or independ
ence. This amendment also is in accordance 
with recommendations by the General Ac
counting Office. 

Section 12 of the blll amends Section 141 
of the title, "Definitions and Special Rules," 
to add the additional entitlement periods 
authorized by the blll to the definition of 
entitlement period. 

section 14 of the blll repeals Section 145 
of the title, "Judicial Review," to delete the 
unnecessary reference to Section 107 to re
flect the repeal of the State government 
main tenance-o!-transfers requirement. 

section 14 of the blll repeals Section 145 
of the title, "Study of Revenue Sharing and 
Federalism," because the study required has 
been completed. 

Section 15 of the bill adds a new Section 
146 to the title, "Fiscal Jmpact Reports," to 
require the Secretary to report to the Con
gress by March l, 1982, and March 1, 1984 on 
the fiscal impact of Revenue Sharing funds 
on State and local governments. 

Section 16 of the blll adds a new Section 
146, "Effective Date," which states that the 
requirements under amendments made by 
the bill will be effective beginning on Octo
ber 1, 1980. 

MESSAGE FROM THE PRESmENT 

To the Congress of the United States: 
I am transmitting to Congress today legis

le.tion titled the "Local Government Fiscal 
Assistance Amendments of 1980." This legis
lation authorizes a five-year extension of the 
general rc.renue sharing program for local 
governments. It amends and extends the 
current authorization for the general rev
enue sharing program, which expires on 
September 30, 1980. 

In my January budget, I indicated that 

I would support a $6.9 blllion extension of 
the General Revenue Sharing program, with 
full participation by the States. Since that 
time, inflation has accelerated considerably 
and it has become imperative that we 
restrain Federal spending and balance the 
Federal budget. I therefore am proposing 
today that the revenue sharing program 
b~ extended only !or local governments. I 
also am recommending that funding for the 
program be reduced to the transitional level 
of $5.1 billion in the next two fiscal years 
and $4.6 billion in fiscal years 1983 through 
1985. 

When the general revenue sharing pro
gram was first enacted in 1972, State and 
local governments confronted significant 
fiscal needs. Many States and localities !aced 
growing demands for services, which they 
were unable to finance with their own tax 
resources. At the same time, Federal rev
enues were expected to grow rapidly, provid
ing the resources !or additional aid to States, 
counties and cities. 

Today the economic situation is quite 
different. Most State governments are 
stl'Onger fiscally than they were just a 
decade ago. They have broader and more 
responslv~ tax systems, which have produced 
rapid growth in revenues. In the last decade 
alone, State government revenues have 
grown sixty percent !aster than the Gross 
National Product. Some States, as a result, 
have accumulated substantial budget sur
pluses. 

Whlle the fiscal condition of the States 
has improved substantially, many local gov
ernments continue to have difficulty financ
ing essential services with their own tax re
sources. These cities, counties and towns are 
squeezed between growing demands for serv
ices and shrinking tax bases. This fiscal 
squeeze is particularly severe for the cities 
and counties with large numbers of poor or 
disadvantaged citizens. 

Finally, the high rate of inflation has 
made it necessary to restrain Federal spend
ing and balance the Federal budget. As a re
sult, the Federal government does not have 
sufficient resources to meet all o! the de
mands on its budget. 

These changes in the economy make it es
sential that Federal policies and programs be 
adapted to current requirements. We need to 
achieve a balanced budget and disciplined 
restraint in Federal spending. We need to 
recognize the fiscal resurgence of the Staites 
and ask them to join us as full partners in 
solving our domestic problems, including the 
fight against inflation. And we must !ace the 
!act that many local governments confront 
responsibilities beyond their capacities, and 
that Federal assistance must go to those 
with the greatest needs. 

This legislation embodies my commitment 
to a strong and vital Federal system and re
sponds to the need !or greater fiscal respon
sibi11ty at all levels of government. The leg
islation retains the most important features 
of the current revenue sharing program. 
-I am proposing that the program be 

funded for a full five years and that en
titlements to local governments are con
tinued on the same basis as the current 
law. This long-term extension will allow 
cities, counties, and towns to plan 
their budgets !or several yea.rs and to use 
Federal funds efficiently. 

-I am proposing that the fiexib111ty pro
vided to local governments in the cur
rent revenue sharing program. be re
tained. This wlll ensure that revenue 
sharing funds are distributed with mini
mal administrative cost and little red 
tape. It will also allow local governments 
to be responsive to local needs, rather 
than to priorities set in Washington. 

-Finally, I am proposing that the citizen 
pa.rticipatton and anti-discrimination 
provisions of the current orogram be re
authorized in their entirety. This will 
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ensure continued progress in ma.king 
local government more accessible and 
responsive to all citizens. 

The legislation I am transmitting also in
cludes important changes in the current pro
gram. These changes will make the revenue 
sharing program more responsive to the needs 
of local government and more consistent 
with the current economic situation. 

First, I am proposing that the States no 
longer receive general revenue sharing assist
ance. While I recognize that this recommen
dation will cause difficult adjustments in a 
few States, it reflects the improved fiscal 
health of the States and the need for greater 
fiscal responsibility and a balanced Federal 
budget. 

Second, I a.m proposing that $500 million 
be added to ·the local share of general reve
nue sharing in each of the next two years 
This $500 million of transitional assistance is 
intended to help local governments adjust to 
reductions in State aid resulting from the 
discontinuation of revenue sharing for the 
States. The $500 million will be concentrated 
in the States that provide the greatest 
amount of a.id to their local governments. 
Without these funds, many cities and coun
ties will be forced to lay off essential workers 
or to raise already high property tax rates. 

Third, I am proposing modest changes in 
the intr«.state formula. for allocating general 
revenue sharing funds. These changes will 
provide increases in a.id to local governments 
with large numbers of poor and disadvan
taged citizens and with very high tax bur
dens. They will help reduce the large dis
parities that exist between wealthy and poor 
communities in many States. 

Finally, I am proposing that local govern
ments that receive revenue sharing aid be 
audited every two yea.rs. This provision will 
facilitate continued improvement in local 
government financial management practices. 

During my Administration, we have built 
a new partnership between the Federal gov
ernment and State and local governments. 
This partnership has brought new vitality to 
our Nation's States, counties and cities. It 
has provided consistent and stable funding 
for critical State and local needs. And it has 
given State and local officials an opportunity 
to help shape the legislation that affects 
them. 

My proposals for renewing general revenue 
sharing strengthen the partnership that we 
have forged in the last three yea.rs. I hope 
Congress will join me in this effort. 

JIMMY CARTER. 
THE WHITE HOUSE, April 16, 1980. 

By Mr. DURKIN: 
S.J. Res. 163. A joint resolution 

to disapprove the action taken by 
the President under the Trade Ex
pansion Act of 1962 in imposing a fee on 
imports of petroleum or petroleum prod
ucts; to the Committee on Finance. 
e Mr. DURKIN. Mr. President, today I 
am introducing a joint resolution to 
block President Carter's oil import fee. 

ynder President Carter's plan, the 
pnce of gasoline is destined to increase 
10 cents per gallon, and even the White 
House acknowledges that the inflation 
rate will ultimately rise by at least three
quarters of a percent as a result of the 
oil import fee. 

Mr. President, New Hampshire's hard 
pressed, hardworking families need a 
ta~ c~t, not a tax increase. Imposing a 
price increase on gasoline is really ra
tioning by price. As a result New Hamp
shire's low-and moderate-income fam
ilies as well as our tourist industry and 
small businesses are unfairly discrimi-

nated against. A gasoline price increase 
such as this will have a devastating im
pact on all New Englanders. 

Many residents of New Hampshire 
must travel long distances to work or 
school each day. In the absence of ade
quate, public transportation, we have no 
choice but to depend on our cars for 
commuting. 

New Hampshire's tourist industry, 
which is still trying to recover from the 
disastrous effects of last summer's long 
gas lines and this winter's short snow
fall will be crippled by the oil import fee. 
Tourism is the second largest industry 
in the State of New Hampshire. A reduc
tion of tourists, which will surely follow 
an increase in gas prices, will have seri
ous reverberations throughout our econ
omy. 

Since coming to the Senate, I have 
worked hard to provide relief from high 
energy costs, because in New Hampshire 
and New England we are never going to 
get inflation under control until we get 
our energy costs under control. The cost 
of the food on our table, the gas in our 
tank, and the oil in our furnace, are all 
the result of exorbitant energy costs, the 
major cause of inflation in the North
east. For too long Federal energy policy 
has unfairly discriminated against the 
people of the Northeast. As chairman of 
the Senate Energy Conservation and 
Supplv Subcommittee, I will continue 
my efforts to change Federal energy pol
icy and reduce our energy-fueled infla
tion. 

In this spirit I introduce my resolution 
today to block this inflationary oil im
port fee. I urge my Senate colleagues to 
join me and promptly pass this resolu
tion before the devastating impact of 
an oil import fee crashes down on con
sumers and businesses alike.• 

ADDITIONAL COSPONSORS 
s. 1287 

At the request of Mr. GOLDWATER, the 
Senator from California <Mr. HAYA
KAWA) was added as a cosponsor of S. 
1287, a bill to repeal the earnings ceil
ings of the Social Security Act for all 
beneficiaries age 65 or older. 

s. 1754 

At the request of Mr. MOYNIHAN, the 
Senator from Oregon <Mr. HATFIELD) 
was added as a l:Osponsor of S. 1754, a 
bill to determine the causes and effects 
of acid precipitation throughout the 
United States and to develop and imple
ment solutions to this problem. 

s. 2216 

At the request of Mr. MOYNIHAN, the 
Senator from South Carolina <Mr. HOLL
INGS), the Senator from New Mexico 
<Mr. SCHMITT), the Senator from Wyom
ing <Mr. SIMPSON), and the Senator from 
Colorado <Mr. ARMSTRONG) were added 
as cosponsors of S. 2216, a bill to im
prove the intelligence system of the 
United States, and for other purposes. 

s. 2463 

At the request of Mr. HUMPHREY, the 
Senator from Washington <Mr. JACK
SON), and the Senator from Ohi.o <Mr. 
GLENN) were added as cosponsors of S. 

2463, a bill to amend the survivor bene
fit plan provided for in chapter 73 of title 
10, United States Code, to permit a per
son who has elected to participate in 
such plan to suspend that election when 
such person has been rated as totally 
disabled for a specified period of time, 
and for other purposes. 

s. 2502 

At the request of Mr. HUMPHREY, the 
Senator from North Carolina <Mr. 
HELMS) was added as a cosponsor of S. 
2502, a bill to limit the applicability of 
certain penalty provisions of title 13, 
United States Code, relating to failure to 
answer quest!ons presented in the decen
nial and mid-decade census. 

SENATE RESOLUTION 392 

At the request of Mr. MAGNUSON, the 
Senator from Hawaii (Mr. MATSUNAGA) 
was added as a cosponsor of Senate Res
olution 392, a resolution expressing the 
sense of the Senate that the Board of 
Governors of the Federal Reserve System 
should immediately take steps to reduce 
interest rates. 

SENATE RESOLUTION 403 

At the request of Mr. BAucus, the Sen
ator from West Virginia <Mr. RANDOLPH) 
was added as a cosponsor of Senate Res
olution 403, a resolution expressing the 
sense of the Senate with respect to Sen
atorial pay raises. 

AMENDMENTS SUBMITI'ED FOR 
PRINTING 

FIRST CONGRESSIONAL BUDGET 
RESOLUTION, 1981-SENATE CON
CURRENT RESOLUTION 86 

AMENDMENT NO. 1698 

(Ordered to be printed and to lie on 
the table.) 

Mr. WEICKER (for himself and Mr. 
HATFIELD) submitted an amendment in
tended to be proposed by them, jointly, 
to Senate Concurrent Resolution 86, a 
concurrent resolution setting forth the 
recommended congressional budget for 
the U.S. Government for the fiscal years 
1981, 1982, and 1983 and revising the 
Second Concurrent Resolution on the 
Budget for the fiscal year 1980. 
• Mr. WEICKER. Mr. President, I am 
submitting along with Senator HATFIELD 
an amendment which we will offer to 
Senate Concurrent Resolution 86 to pro
vide room in the budget for activation 
and funding of the provisions of the 
Emergency Home Purchase Assistance 
Act of 197 4 <the "Brooke-Cranston" 
program). 

Immediate activation and funding of a 
revised Brooke-Cranston program, as 
contained in S. 2177 which the Senate 
Banking Committee recently reported 
out, are essential to ward off a worsening 
of the -crisis in the housing industry and 
to correct the damage that has already 
been done. 

The housing start figures for March, 
which have just been released, show that 
the crisis is far worse than even the 
most dire predictions had exoected. New 
housing starts dropped 22 percent to an 
annual rate of 1.041 million units. This 
is 42 percent lower than the figure for 
March of 1979. Building _permits, an in-
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dicator of future activity, were issued at 
a rate 18 percent lower than in Febru
ary and 42 percent below the March 1979 
rate. 

How does this translate into human 
terms? After being in business for 20 
years, John Scelza, a builder from New
ington, Conn., faces being "wiped out.'' 
Many contractors with whom he has 
worked have gone out of business in the 
last few months. Neil Hasselwander, a 
Wisconsin builder, testified last month 
before the Select Committee on Small 
Business that in the first quarter of 1979 
he had 53 residential permits-while in 
the first quarter of this year he had only 
1 permit. 

The situation is going to get worse. In 
testimony before the Senate Select Com
mittee on Small Business, the National 
Association of Home Builders estimated 
that there will be a 50-percent drop in 
housing starts this year, to the lowest 
level since World War Il. With 52 mil
lion Americans reaching home buying 
age in the next 15 years, a failure to in
crease production will result in a severe 
shortage in available housing, thereby 
driving up housing costs and fueling 
infl.ation. 

The National Association of Home 
Builders also testified that without im
mediate, effective Federal assistance to 
the housing industry, 1 million housing 
units will not be built, 1.6 million jobs 
will be lost and $27 .5 billion in wages will 
not be paid. The Federal Government 
would lose $3.5 billion in tax revenues, 
and the cost to State and local govern
ment would be an additional $4 billion 
in lost tax revenues. Unemployment in 
the housing industry is presently 13 per
cent, up from 10.5 percent in February. 
This figure is expected to reach 23 per
cent absent Government intervention. In 
addition to the loss of 1.6 million jobs in 
the construction trade, 3.4 million jobs 
could be lost due to the ripple effect on 
industry suppliers. 

Indeed, the ripple effects due to the 
crisis in the housing industry have al
ready begun to be felt. Of the 190 ply
wood mills operating in the Nation, 40 
have shut down and 29 others are on 
short shifts. Sales at some plumbing 
companies are off 20 percent. Markets 
for furniture, appliances, carpets, and 
the like are in a decline. 

Activation and funding of the Brooke
Cranston program Will stabilize housing 
production by providing mortgage assist
ance during this period of severe reduc
tion in residential construction and sales. 
Under the program, the Government Na
tional Mortgage Association <GNMA) 
is authorized to issue commitments to 
purchase below-market interest rate pri
vate mortgages, which in turn are sold 
as market yield instruments. The cost to 
the Federal Government is the differ
ence between the interest rates at pur
chase and at sale. The funds realized 
from the sale of these instruments are 
"recaptured" by the Government and re
used for subsequent mortgage purchases. 

The amendment which we are propos
ing would provide room in the budget 
for activation and funding of a $10 bil
lion Brooke-Cranston program. Under 
our proposal, $5 billion in mortgage-

purchase commitments would be issued 
by GNMA on August 1, 1980 and another 
$5 billion in commitments would be is
sued on October 1, 1980. To accomplish 
this, there would have to be additional 
new budget authority of $4,920 million 
in the fiscal year 1980 budget and $550 
million in the fiscal year 1981 budget. 
There would be a recapture of $80 mil
lion in outlays in the fl.seal year 1980 
budget and additional outlays of $1,550 
million in the fl.seal year 1981 budget. Be
cause of the cyclical nature of the pro
gram, there will be a recapture of $630 
million in outlays in fiscal year 1982. The 
net cost to the Government, over 6 years, 
will be $1, 795 million. 

This program would have a long-term 
anti-inflationary impact on the price of 
housing. The Library of Congress has 
estimated that there will be a potential 
demand for between 2.3 and 2.7 million 
new housing units per year during the 
1980's to meet our demographic demand. 
If the present low level of production is 
not increased, the built-up demand and 
low supply of houses will cause the price 
of housing to skyrocket when credit 
markets loosen up. 

A $10 billion Brooke-Cranston program 
would produce additional sales of 200,000 
housing units. Since the construction of 
a single family home creates about 2 
jobs, the program would mean 400,000 
additional jobs would be provided, en
abling thousands of home builders to 
survive the crisis which exists in the 
housing industry. 

The Brooke-Cranston program has 
been described by the Department of 
Housing and Urban Development as a 
"no-cost" program to the Federal Gov
ernment. The income realized from jobs 
gained, and the costs saved from not 
having to pay unemployment compen
sation, is at least equal to the net cost 
of the program to the Federal Govern
ment. I hope that my colleagues keep 
this big picture in mind-as opposed to a 
narrow-sighted focus on the outlays in 
a particular function in a particular 
year. 

Mr. President, it is my understanding 
that the administration is considering 
the possibility of a revised section 235 
HUD home ownership subsidy program to 
provide a stimulus for the home con
struction industry instead of using the 
Brooke-Cranston program which Con
gress has already enacted to provide re
lief during crisis periods in the housing 
industry. 

I am pleased to see that the adminis
tration has finall~ recognized what I 
saw 6 months ago: The housing indus
try is in a crisis state and needs help. 
However, as is usual for this administra
tion, their proposal is a day late and a 
dollar short. 

The revised section 235 program, with 
the higher mortgage limits and more 
shallow subsidies contemplated, would 
produce only 80,000 new home starts. 
Given the situation which exists in the 
housing industry, this is not nearly 
enough. This program would not provide 
any direct relief for the multi-family 
housing rental market. 

What is needed is activation of both 
Brooke-Cranston and the revised section 

235 program. During the recession our 
country experienced in 1974, Congress 
provided for fundmg of an $8.8 billion 
Brooke-Cranston program and in addi
tion approved an income tax credit for 
the purchase of housing. The Brooke
Cranston program alone spurred the pur
chase of 190,000 single-family housing 
units and 117,000 multi-family housing 
units. The tax credit was utilized by an 
additional 483,926 home purchasers. 

An assistance program of the same 
magnitude is needed now. Activation and 
funding of the Brooke-Cranston pro
gram, which will produce 200,000 new 
housing unit, in combination with a re
vised section 235 program and the 
80,000 units it will add, would be a more 
appropriate response. 

I ur~e my colleagues to closely exam
ine the long-term inflationary impact of 
a failure to provide immediate assistance 
to the housing industry. A thorough 
examination will show that inaction to
day will have a long-range negative im
pact that will far outweigh any symbolic 
benefits to be gained by a "balanced 
budget." 

Mr. President, up until now, Washing
ton has played a fool's waiting game, 
hoping that somehow the inevitable 
crash of the housing industry would not 
happen. Congress and the White House 
would not heed the clear warnings. 
Failure to anticipate has brought about 
the disaster which has befallen the hous
ing industry. Failure to act now will only 
worsen the depth and duration of thP 
housing bust. 

Mr. President, I ask unanimous con· 
sent that the amendment and CBO cost 
estimate for the program be printed at 
this point in the RECORD. 

There being no objection, the amend
ment and memo were ordered to be 
printed in the RECORD, as follows: 

AMENDMENT No. 1698 
On page 2, line 17, strike "$687,900,000,000" 

and insert in lieu thereof "$688,450,000,000". 
On page 2, line 22, strike "$612,900,000,000" 

and insert in lieu thereof "$614,450,000,000". 
On page 2, line 23, strike "$687,200,000,000" 

and insert in lieu thereof "$686,570,000,000". 
On page 2, line 24, strike "$753,500,000,000" 

and insert in lieu thereof "$754,665,000,000". 
On page 6, line 18, strike "$5,100,000,000" 

and insert in lieu thereof "$5,650,000,000". 
On page 6, line 19, strike "$200,000,000" 

and insert in lieu thereof "t;.1,750,000,000". 
On page 6, line 22, strike "$2,700,000,000" 

and insert in lieu thereof "$2,070,000,000". 
On page 6, line 25, strike "$2,900,000,000" 

and insert in lieu thereof "$4,065,000,000". 
On page 12, line 2, strike "$653,700,000,000" 

and insert in lieu thereof "$658,620,000,000". 
On page 12, line 4, strike "$566,400,000,000" 

and insert in lieu thereof "$566,320,000,000". 
On page 13, line 9, strike "$11,700,000,000" 

and insert in lieu thereof "$16,620,000,000". 
On page 13, line 10, strike "$5,500,000,000" 

and insert in lieu thereof "$5,420,000,000". 

CONGRESSIONAL BUDGET OFFICE, 

U.S. CONGRESS, 
Washington, D.C., April 14, 1980. 

MEMORANDUM 

To Stan Twardy, Office of Senator Weicker. 
From Martin Levine. 
Re Budget authority and outlay projections 

for re-activated Brooke-Cranston pro
gram. 

This memo is in response to your request 
of last week for an estimate of the budget 
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authority and outlay consequences of reacti
vating the Brooke-Cranston Emergency Mort
gage Purchase Assistance program this year. 
The attached table describes the funding 
effects of the program option you outlined. 
The following specific assumptions were 
made in preparing the estimates: 

$5 billion in mortgage-purchase commit
ments were assumed to be issued by the Gov
ernment National Mortgage Associa.tion 
(GNMA) on August 1, 1980, and another $5 
billion in mortgage-purchase commitments 
were assumed to be issued on October 1, 1980. 
Sixty percent of the funds were assumed to 
be allocated to the purchase of mortgages on 
one- to four-unit structures and 40 percent 
was assumed to be set aside for the purchase 
of mortgages on structures with five or more 
units. 

59 percent of the mortgages on one- to 
four-unit structures were assumed to be on 
homes that were either under construction as 
of the date the commitments were issued ·or 
on which construction had not yet begun; 41 
percent of the one- to four-unit mortgages 
were assumed to be on already-completed 
structures, consistent with experience during 
the last round of Brooke-Cranston assistance. 
All projects with five or more units assisted 
were assumed to be for structures on which 
construction had not yet begun. 

The mortgages purchased under the reacti
vated single-family (one- to four-unit) pro
gram were assumed to be resold at discounts 
sufficient to increase the effective yield to the 
purchaser by 2 percentage points. Multifam
ily project loans were assumed to be resold 
by GNMA at discounts sufficient to increase 
the effective yields to the purchaser by 3.5 
percentage points. 

Effective market yields at the time of sale 
were assumed to range from 11percentto14 
percent. All discounts were calculated as
suming 30-year loans on one- to four-unit 
structures prepaid at 12 years and 40-year 
loans on five-or-more-unit structures pre
paid at 20 years. 

Mortgages on already-completed one- to 
four-unit structures were assumed to be 
bought by GNMA between 2 and 4 months 
after the issuance of the purchase commit
ments. Mortgages on yet-to-be-completed 
one- to four-unit structures were assumed 
to be bought between 6 and 12 months after 
the date of the commitments. Loans on 
larger projects were assumed to be pur
chased between 24 and 36 months after the 
date of issuance. All loans were assumed to 
be sold by GNMA 3 months after their 
purchase. 

Lenders were assumed to pay GNMA com
mitment fees equal to 1.5 percent of the 
value of mortgages on one- to four-unit 
structures and 2 percent of the value of 
larger multi-family project loans, with the 
fee payable at the time that the commit
ments were taken up. GNMA was assumed 
to purchase the mortgages on one- to four
unit structures at 98.5 percent of the total 
principal amount; project loans were as
sumed to be purchased at 97.5 percent of 
the principal value. 

Assumptions concerning administrative 
costs paid by GNMA to the Federal National 
Mortgage Association for the operation of a 
reactivated program were based on the most 
recent actual experience. The figures pre
sented in Table 1 do not include whatever 
administrative expenses may be incurred by 
GNMA in operating a reactivated program. 

The cyclical swing in outlays appearing in 
Table 1 is largely a function of the speclflc 
assumptions made concerning the lag be
tween mortgage purchases and sales and is 
highly sensitive to changes in those 
assumptions. 

The calculations reported here should not 
be viewed as a formal CBO cost estimate. 

I hope this information is useful to you. 
If you have any questions concerning the 

estimates reported or if there is additional 
information I can provide you, please let me 
know. 

TABLE 1.-ESTIMATED BUDGET AUTHORITY AND OUTLAYS 
FOR ISSUANCE OF $5 BILLION IN MORTGAGE-PURCHASE 
COMMITMENTS ON AUG. 1, 1980, AND $5 BILLION IN 
MORTGAGE-PURCHASE COMMITMENTS ON OCT. 1, 1980, 
UNDER A REACTIVATED BROOKE-CRANSTON PROGRAM 

(Fiscal years, in millions of dollars} t 

1980 1981 1982 1983 1984 1985 

Budget authority ______ 4, 920 550 ------------------ 140 
Outlays______________ -80 1, 550 -630 1, 165 -350 140 

1 See accompanying text for description of assumptions used 
in preparing the estimates. 

Source : CBO estimates.e 

MICfilGAN ARMY MISSILE PLANT
S. 2235 AND H.R. 6464 

AMENDMENT NO. 1699 

(Ordered to be printed and to lie on 
the table.) 

Mr. HELMS submitted an amendment 
intended to be proposed by him to 
s. 2235, a bill to authorize the Secretary 
of the Army to convey to the Michigan 
Job Development Authority the lands 
and improvements comprising the Michi
gan Army Missile Plant in Sterling 
Heights, Macomb County, Mich. 

AMENDMENT NO. 1700 

(Ordered to be printed and to lie on 
the table.) 

Mr. HELMS submitted an amendment 
intended to be proposed by him to H.R. 
6464, an act to authorize the Secretary of 
the Army to convey to the Michigan Job 
Development Authority the lands and 
improvements comprising the Michigan 
Army Missile Plant in Sterling Heights, 
Macomb County, Mich., in return for two 
new office buildings at the Detroit Arse
nal, Warren, Mich. 

NOTICES OF HEARINGS 
SUBCOMMITTEE ON AGRICULTURAL CREDIT AND 

RURAL ELECTRIFICATION 

e Mr. ZORINSKY. Mr. President, I rise 
to announce that the Subcommittee on 
Agricultural Credit and Rural Electri
fication of the Committee on Agriculture, 
Nutrition, and Forestry will hold an over
sight hearing on Tuesday, May 6, 1980, at 
9: 30 a.m., in room 324 of the Russell 
Senate Office Building. 

The hearing will focus on the oppor
tunities for energy conservation by rural 
electric cooperatives, and the effects of 
conservation on the ability of those co
operatives to remain financially sound. 

Witnesses will be the Administrator of 
the Rural Electrification Administration 
and invited representatives of the 
cooperatives.• 

COMMITTEE ON GOVERNMENTAL AFFAmS 

e Mr. RIBICOFF. Mr. President, I wish 
to announce that on Thursday, April 17, 
and Friday, April 18, 1980, the Committee 
on Governmental Affairs will hold hear
ings on Reorganization Plan No. 1 of 
1980, to strengthen management of the 
Nuclear Regulatory Commission. On 
April 17, the.committee will receive testi-

mony from Mr. James Mcintyre, Direc
tor of the Office of Management and 
Budget, and from interested representa
tives of the public and the nuclear indus
try. On April 18, the members of the 
Nuclear Regulatory Commission will 
testify. 

Both hearings are scheduled for 10 
a.m. in room 3302 of the Dirksen Senate 
Office Building. Questions may be ad
dressed to Ellen Miller or Dave Nichols 
of the committee staff at 224-4751.• 
StJBCOMMITTEE ON ENERGY, NUCLEAR PROLIJ'• 

ERATION AND FEDERAL SERVICES 

• Mr. GLENN. Mr. President, I wish to 
announce a hearing that will be held by 
the Subcommittee on Energy, Nuclear 
Proliferation and Federal Services, of the 
Committee on Governmental Affairs. On 
Monday, April 21, 1980, the s'.lbcommit
tee will continue with the hearings on 
postal legislation. These hearings are 
addressing H.R. 79, H.R. 826, and a 
postal bill I introduced yesterday. 

The hearing will begin at 10 a.m. in 
room 3302 of the Dirksen Senate Office 
Building. 

If you have any questions regarding 
the hearing, please contact Anne Boni of 
the subcommittee at 224-2627 .• 

SUBCOMMITTEE ON CONSUMER AFFAIRS 

Mr. TSONGAS. Mr. President, the 
Subcommittee on Consumer Affairs of 
the Committee on Banking, Housing, and 
Urban Affairs will hold hearings on 
April 22, 23, and 30, 1980, beginning at 
10 a.m., in room 5302, of the Dirksen 
Senate Office Building, to consider title 
I, amendments to the Fair Credit Re
porting Act, and title II, Fair Credit In
formation Practices Act, of S. 1928, the 
Fair Financial Information Practices 
Act. This measure is sponsored by Sen
ator PROXMIRE. 

This legislation represents a balanced 
effort to implement many of the recom
mendations of the Privacy Protection 
Study Commission in the area of con
sumer credit. 

The witnesses appearing before the 
subcommittee on April 22 will be Prof. 
David Linowes, professor of political 
economy and public policy, University of 
Illinois; Barbara Collins, Forrest Wal
pole, Esq., Caro, Mich.; Bruce Steinberg, 
San Francisco, Calif.; Hon. GEORGE 
HANSEN, U.S. House of Representatives, 
State of Idaho; James Shaw, Washing
ton, D.C.; Adam K. Levin, director, omce 
of consumer protection, State of New 
Jersey; Robert Erwin, director, con
sumer protection division, Maryland 
attorney general's office; Herbert Sim
mons, director, Bureau of Consumer 
Protection, District of Columbia; Wendy 
Schiller, Esq., National Consumer Law 
Center, Boston, Mass.; and Ellen Broad
man, Esq., Consumers Union. 

The witnesses appearing before the 
subcommittee on April 23 will be Fred
erick S. Hammer, senior vice president, 
Chase Manhattan Bank, Consumer 
Bankers AssoCiation; Richard Kovace
vich, senior vice president, New York 
banking division, Citibank; John L. 
Spafford, president, Associated Credit 
Bureaus, Inc.; Aldo Papone, president, 
card division, American Express; Ed
ward Brennan, vice president and gen .. 
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eral manager, TRW information serv
ices division; Robert Evans, senior vice 
president, National Consumer Finance 
Association; Robert Lee Walker, vice 
president and corporate cowisel, Conti
nental Illinois National Bank & Trust 
Co., testifying on behalf of American 
Bankers Association; and Gean Merri
gan, vice president, Equifax Corp. 

The witnesses appearing before the 
subcommittee on April 30 will be: Hon. 
BARRY M. GOLDWATER, U.S. House of 
Representatives, State of California; 
Hon. JOHN CAVANAUGH, U.S. House of 
Representatives, State of Nebraska; Paul 
A. Laudicina, Washington, D.C.; Neil 
Day, Esquire, president and general 
counsel, Medical Information Bureau, 
Boston, Mass.; Gov. Nancy Teeters, 
Federal Reserve Board; Lewis H. Gold
farb, Assistant Director for Credit Prac
tices, Federal Trade Commission; Office 
of the Comptroller of the Currency; 
Jeremiah Gutman, Esq., American 
Civil Liberties Union; Nelson Slayback, 
corporate credit manager, Carter Holly 
Hale Stores, Inc., testifying on behalf of 
American Retail Federation and Randolf 
H. Aires, senior attorney-government af
fairs, Sears, Roebuck & Co., testifying 
on behalf of National Retail Merchants 
Association. 

Anyone interested in submitting a 
written statement on this proposed leg
islation or interested in additional in
formation about the hearings should 
contact the Consumer Affairs Subcom
mittee staff at 224-7391. 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON FOREIGN RELATIONS 

Mr. ROBERT c. BYRD. Mr. President, 
I ask unanimous consent that the Com
mittee on Foreign Relations be author
ized to meet during the session of the 
Senate today to hear administration offi
cials on the fiscal year 1981 foreign as
sistance request. 

The PRESIDING OFFICER. Without 
• objection, it is so ordered. 

ADDITIONAL STATEMENTS 

THE INFLUX OF COLOR TELEVISION 
IMPORTS 

e Mr. MOYNIHAN. Mr. President, the 
March 15 issue of the AFL-CIO News 
carried an excellent article about testi
mony before the International Trade 
Commission in support of relief against 
the influx of color television imports 
into this country from abroad. A petition 
filed by COMPACT, a coalition of 14 
labor organiz.ations and companies, is 
currently pending before the ITC seek
ing an extension of such relief. in 1977, 
COMPACT petitioned for im~:>0rt relief, 
and the ITC went along with the peti
tion, recommending 5 years to the Presi
dent, but the President decided instead 
on a 3-year program. COMPACT is now 
seeking an additional 3 years of relief. 

Mr. President, I shall submit for the 
RECORD the article from the AFL-CIO 
News and I urge my colleagues to take 
a few minutes to read it. There are thou-

sands of jobs of American workers at 
stake in this issue to •say nothing of the 
future of the American color television 
industry. 

Mr. President, a little over a month 
ago, I received a letter from the Indus
trial Union Department of the AFL-CIO, 
one of the labor organizations in the 
COMPACT coalition. I understand the 
IuD letter went to all Members of Con
gress. The purpose of the letter was to 
alert Senators and Representatives to 
the problem. That letter succinctly sum
marizes the reasons for the import relief 
petition, and I shall also submit it as part 
of my remarks. 

The material follows: 
CONTIN'tl'ED IMPORT CURBS PRESSED TO SAVE 

COLOR TV JOBS, INDUSTRY 
Thousands of electronics industry jobs and 

the fate of American color television manu
facturing depend on the extension of limita
tions on TV set imports, union and industry 
representatives warned the U.S. International 
Trade Commission. 

Unless the ITC calls for a continuation of 
the limits and President Cart~ goes a!ong 
with the recommendations, existing import 
relief will expire June 30. 

Jaicob Clayman, former president of the 
AFL-CIO Industrial Union Dept., testified 
that the program has been only marginally · 
successful for several reasons. 

Although the ITC had recommended a 
five-year program, Carter put into effect a 
three-yeair plan in 1977, which was followed 
with an orderly marketing agreement (OMA) 
with Japan. 

And while Japan restrained shipments of 
color sets to the U.S. market, Korea and 
Taiwan boosted their exports dramatically, 
Clayman pointed out. By 1978, color TV im
ports were running at near-record levels. 

Subsequent agreements were negotiated 
with Taiwan and Korea, but they did not 
take effect until February 1979, Clayman 
noted. 

"Thus, the U.S. color television industry 
has only had anything approaching adequate 
relief for the past 12 months"-far short of 
the five-year period the ITC recommended 
in its 1977 finding, he said. 

Clayman said another factor that blunted 
the intent of the relief program was an ex
traordinary buildup of inventories by U.S. 
importers prior to the 1977 OMA. 

The injurious impact of imports is re
fiected in lost jobs and reduced employ
ment opportunities in the United States, 
Clayman testified: "There were almost 42,000 
television workers in 1973. By 1976, that 
number had been reduced to approximately 
29,000. After two and one-half years of im
port relief, employment in this industry 
dropped even further to 26,000 workers." 

President Charles H. Pillard of the Inter
na. tiona.l Brotherhood of Electrical Workers 
told the panel that 20,000 IBEW members 
have lost their jobs as a result of TV plant 
shutdowns since the early 1960s. 

"However, the total effect of reduced color 
TV production is not limited to the .Job losses 
in the color TV industry a.lone," Pilla.rd 
pointed out. "The manufacture of television 
sets generates a demand for materials from 
most sectors of the economy, and the TV 
industry's single most important supplier 
is the electronic components sector." 

As a result, he said, an additional 17,000 
IBEW jobs were lost in the 10-year period 
through 1977 in the electronics components 
industry. 

Allen W. Dawson, an official of Corning 
Glass Works who serves with Clayman as 
co-chairman of the union-industry Com
mittee to Preserve American Color Televl-

sion, warned that the color TV industry 
faces the same threat of being wdped out 
as was the fate of the black-and-white TV 
industry. 

He recalled 1977 testimony before the com
mission that import penetration in bla.ck
a.nd-white TV was 70 percent and that the 
entire domestic industry was facing extinc
tion. 

"I regret to report to you today that pre
diction has indeed come true," Dawson said. 
"Today 100 percent of the black-and-white 
receivers sold in the United States come 
from outside our borders." 

George M. Parker, president of the Flint 
Glass Workers, described for the ITC the 
impact of a Corning Glass Works bulb plant 
shutdown on Albion, Mich. 

Before closing in 1975, the Corning plant 
had been the community's largest employer, 
Parker said. But production cuts slashed 
the payroll to about 250. 

In discussing the situation with local 
union leaders and business representatives, 
Parker found that Albion has been unable 
to recover from the shutdown. 

"Almost immediately with the closing of 
the plant, retail business declined by 20 
percent," he reported. "Some retail estab
lishments closed their doors permanently." 

Parker reported that a few skdlled crafts
men have found jobs in the area, but even 
today the city's unemployment rate exceeds 
10 percent-far above the national average. 

"The people hurt most severely were those 
who were unable to find other work or who 
had to takE'I work far below their previous 
pay and skill levels," he told the panel. 
"Some of these a.re now living at or below 
the recognized poverty level after spending 
most of their lives in a highly paid and 
highly unionized industry." 

Unless relief from dmports is extended, 
Parker warned, similar situations will oc
cur at other plants and communities in 
other parts of the country where color TV 
sets are now manufactured. 

INDUSTRIAL UNION DEPARTMENT 
Washington, D.C., February 25, 1980. 

DEAR SENATOR: On behalf of the thousands 
of workers in the color television industry, 
we are s~king your support of our efforts 
to protect those workers from further im
port injury. At this point, we are not ask
ing that you take any specific action, but 
we want you to be aware of the problem. 

The seriousness of the import injury was 
recognized by the International Trade Com
mission (ITC) in 1977. It found that the U.S. 
color television industry and its workers were 
being injured by imports. The ITC recom
mended a five-year relief period to the White 
House. President Carter decided instead on 
a three-year program. But by the time orderly 
marketing agreements were worked out with 
Japan, Korea, and Taiwan, the industry real
ized only about 10 months of actual import 
relief. 

Meanwhile, imports continue to fiood in, 
the industry continues to sustain injury and 
its weakened position can only continue to 
have an adverse impact on workers in the 
industry. In 1960, 25 U.S. companies pro
duced color TV sets. Now only 14 do, and 
seven of them a.re foreign-owned. Employ
ment in the industry has dropped from 42,000 
in 1972 to 26 ,000 in 1979. And the import of 
sets has more than doubled-from 1.3 million 
in 1972 to 2.8 million in 1978. 

On December 17, 1979, COMPACT, a coali
tion of 14 labor organizations and companies 
petitioned the ITC for an extension of im
port relief. The hearing on that petition is 
scheduled on March 5 here in Washington. 

Under the law, only one extension of the 
import relief can be requested and that can
not exceed three yea.rs. President Carter must 
decide by June 30, 1980, whether he will ex
tend the import restraint program. 
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·The following labor organizations are in

cluded among the petitioners seeking exten
sion of the import relief period: Allied In
dustrial Workers of America, American Flint 
Glass Workers Union of North America, Com
munications Workers of America, Glass Bot
tle Blowers' Association of the United States 
and Canada., Independent Radionic Workers 
of America, Industrial Union Department of 
the AFL-CIO, International Association of 
Machinists, International Brotherhood of 
Electrical Workers, International Union of 
Electrical, Radio, and Machine Workers, 
United Furniture Workers of America, and 
the United Steelworkers of America. 

Within the next few weeks, we will be 
back in touch with you to ask more specif
ically that you assist us in this effort. Your 
future support, in this time of rising un
employment, can help sustain an important 
American industry and save thousands of 
jobs. 

Your consideration of our position in this 
matter will be appreciated. 

Sincerely, 
ELMER CHATAK, 
Secretary-Treasurer .• 

MORE REPORTS OF SOVIET STRA
TEGIC OFFENSIVE BOMBER AND 
SUBMARINE BASES IN CUBA 

e Mr. HUMPHREY. Mr. President, the 
Journal of Commerce of March 28, 1980 
carried an important article by Jay La
monica entitled "Soviet Military Pres
ence in Cuba A Threat in America's 
Backyard." This article raises very seri
ous allegations concerning the Soviet 
Union's military presence in Cuba. 

I ask my colleagues to note in par
ticular Mr. Lamonica's claim of possible 
modifications of the Soviet MIG-23 to 
enable them to deliver nuclear weapons, 
and the report that Soviet TU-95 Bear 
bombers which regularly :fly to Cuba 
could easily carry nuclear weapons. If 
there are nine airfields in Cuba capable 
of handling the Soviet Backfire bomber, 
then we really are in trouble. The reports 
of nuclear warhead handling facilities 
and new pier construction at the Soviet 
Cienfuegos submarine base are particu
larly disturbing, because Soviet Golf and 
Echo class nuclear missile submarines 
are known to have visited Cienfuegos 
many times during the 1970's. The Soviet 
Cienfuegos submarine base could sud
denly be covertly activated at any time, 
along with the Soviet MIG-23, Bear, and 
Backfire bomber bases, giving the Soviets 
a strategic nuclear capability in Cuba 
much more dangerous to U.S. national 
security than in October 1962 at the time 
of the Cuban missile crisis. At this point, 
Mr. President, I respectfully submit the 
Journal of Commerce article for inclu
s:on in the RECORD. 

The article follows: 
SOVIET MILITARY PRESENCE IN CUBA A THREAT 

IN AMERICA'S BACKYARD 
(By Jay La. Monica) 

Recent press reports that the size of the 
Soviet combat unit discovered in Cuba last 
summer had doubled have been confirmed 
by a reliable intelligence source. These new 
reports claiming 5,000 Russian troops taking 
part in biannual maneuvers and using heli
copters for the first time, does not seem to 
challenge President Carter's assurance last 
October that the force presents no direct 
military threat to the United States. 

But the president further claimed in his 

national television address tha.t he had re
ceived from the Soviets' assurances that he 
understood to mean "they do not intend to 
enlarge the unit or give U additional capa
bilities." The State Department denies any 
changes in the status or size of the Soviet 
brigade after satellite observation of the 
manuevers last month. 

In any event, many analysts have always 
believed that attempts to fix the precise size 
of the unit and how long it had actually 
been in OUba. were difficult, if not impos
sible, and that such quibbling distracts at
tention from the larger issue of the use of 
Cuba by the Soviets as a military outpost in 
America's backyard. 

As long ago as 1975, a Brookings I·nstitu
tion study pointed out that the Soviet-built 
installations at the port of Cienfuegos en
abled it to function as a Soviet submarine 
base although no Soviet subma;rines have 
been permanently stationed there. Intelli
gence sources report that Soviet nuclear 
and diesel cruise missile carrying subs have 
made port calls irregula;rly. 

The Soviets have just turned over to the 
Cuban Navy a second diesel-powered attack 
submarine of the Foxtrot class carrying tor
pedoes, in addition to the one handed over 
in early 1979. An older Whiskey-class diesel 
sub was delivered last April, ostensibly for 
training purposes. A second submarine pier 
is now nearing completion at the Cienfue
gos base. 

There have been persistent reports about 
"funny buildings" that seem to resemble 
nuclear warhead and missile handling fa
cilities used by the Soviets in Eastern Eu
rope but no positive identification has been 
made. 

NAVAL BUILDUP 

The Cuban Navy has also been supplied 
with a large number of former Soviet pa
trol boats, capable of firing Styx missiles 
and torpedoes. This naval buildup is seen as 
particularly threatening by experts who 
note that nearly 25 percent of U.S. oil im
ports pass through the Caribbean within 
easy striking distance of Cuba. 

There has been a great deal of concern in 
intelligence circles about suspicious activ
ity concerning the two squadrons of MiG-
23s transferred to the Cubans in 1978. There 
has always been some disagreement whether 
some of the planes were MiG-27s outfitted 
for ground attack and capable of delivering 
nuclear weapons. 

Sources now report the Migs are disap
pearing into hangars one a.t a time for U!P 
to a. week. It is conjectured that they may 
be undergoing modifications, not outwardly 
observable, giving them nuclear ca.pab111ty. 
It is known that Soviet pilots have been 
flying air defense missions over Cuba with 
some of these planes, apparently to free 
Cuban pilots for service in Africa. 

The use of Cuban troops as Soviet proxies 
in the third world is pointed to by m111tary 
analysts as the reason behind Cuba's con
version into "a first-class military power." 
The Soviets have supplied armor and ma
neuver capab111ty a.s well as training to 
Cuban forces. Over 600 tanks, including 50 
T-62s, a.s well as mobile, radar controlled 
air-defense equipment has been delivered in 
recent years. Advanced SA-3 Goa missiles 
have been deployed along with accompany
ing acquisition radars. 

Helicopters and tran~ort aircraft has 
also been given to Cuban forces in the last 
year. American observers fear this equip
ment may be used in the event of Cuban 
intervention in the nearby, volatile Central 
American countries where Cuban military 
influence has long been suspected. 

The Soviets are believed to have con
structed an electronic intelligence gather
ing installation near Havana, similar to 
former U.S. bases in Iran, that a.re used to 
intercept American communications. 

Sources also note that reconnaissance mis
sions along the Eastern Seaboard flown from 
Cuban bases by Soviet Tu-95 "Bear" strate
gic bombers have continued since a.t least 
1975, when Cuban forces intervened in 
Angola. 

They point out that these bombers, while 
clearly outfitted for reconnaissance, are still 
quite capable of carrying nuclear bombs. 
Recent reports that certain airfields are be
ing lengthened to handle Backfire bombers 
are discounted by one intelligence expert 
who notes there are already nine airfields 
where Backfires could land with the proper 
support equipment.e 

HUMAN RIGHTS IN THE SOVIET 
UNION 

• Mr. CRANSTON. Mr. President, on 
February 28, I joined Senator HEINZ, 
Representative DRINAN, Representative 
BUCHANAN and 55 of our colleagues in a 
letter to President Carter expressing our 
deep concern regarding the human rights 
policies of the Soviet Union. In partic
ular, we expressed our hope that the 
U.S. Government will continue to make 
known to Soviet authorities our concern 
regarding the emigration rights of Soviet 
Jews and Soviet compliance with the 
Helsinki guarantees. We also recom
mended that the U.S. delegation press 
these issues in the Helsinki review con
ference in Madrid next November. 

I am submitting for my colleagues' at
tention a copy of the State Department's 
reply to our letter which I received dur
ing the recent recess. I ask that these two 
letters be printed in the RECORD. 

The letters follow: 
DEPARTMENT OF STATE, 

Washington, D.C., March 27, 1980. 
Hon. ALAN CRANSTON, 
U.S. Senate. 

DEAR SENATOR CRANSTON: I have been asked 
to reply to your and your colleagues' letter 
of February 28 to the President urging 
the Administration to maintain its support 
for human rights throughout the world and 
in the USSR, particularly. Your letter also 
urges the American delegation to fille up
coming Madrid Review Meeting of the Con
ference on Se:::urity and Cooperation in 
Europe in November forthrightly to reiterate 
the deep concern of the United States for 
Soviet Jewry. We a.re grateful to have your 
and your colleagues' views on this vital topic 
as we prepare for the Madrid Review Meeting. 

As you know, this Administration has 
taken a strong stand on the importance or 
human rights throughout the world, includ
ing those in the USSR. Concern for Soviet 
Jewry has been and continues to be an im
portant element in our !human rights policy 
as well as in our bilateral relations with the 
Soviet Union for several years. We have 
sought consistently to urge the Soviet Gov
ernment to permit all Soviet Jews who wish 
to emigrate to do so. 

Last month a.t the meeting in Hamburg 
of renowned scientific experts which took 
place as part of the CSCE process, the U.S. 
delegation, led by Philip Handler of the Na
tional Academy of Sciences, pressed the So
viets to live up to the goals set out in the 
Helsinki Final Act. Many other delegations 
joined the U.S. delegation in forceful criticism 
of fille Soviet exile of Dr. Sakharov. The 
delegation of the Soviet Union in the end 
agreed to language at Hamburg recommit
ting the USSR to respect human rights and 
fundamental freedoms in spite or the heavy 
criticism it received. At the Madrid Review 
Meeting in November, we intend to insure 
that a full discussion or "human rights in the 
USSR, including specific cases, occurs within 
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the context of a balanced review of compli
ance with all three "baskets" of the Helsinki 
Final Act. 

In light of the recent deterioration in 
U.S.-Soviet relations, however, it is impor
tant to note that our ability to influence the 
Soviet Government on hum.an rights issues 
has diminished. The Soviet Government has 
been noticeably less responsive to our recent 
entreaties on these questions than it has 
been in the past. Thus, in view of the hard
ened atmosphere, you and your colleagues 
will appreciate that our approaches on hu
man rights must be carefully considered if 
we are to achieve long-term success in allevi
ating the plight of those imprisoned, exiled 
or denied permission to emigrate solely for 
seeking to exercise their human rights in 
the USSR. 

You may be assured that our commitment 
to human rights remains a central thread in 
our policy toward the Soviet Union. 

Sincerely, 
J. BRIAN ATWOOD, 

Assistant Secretary for 
Congressional Relations. 

HOUSE OF REPRESENTATIVES, 
Washington, D.C., February 28, 1980. 

President JIMMY CARTER, 
The White House, 
Washington, D.C. 

DEAR MR. PRESIDENT: The human rights 
of the peoples of the Soviet Union have long 
been a valid and vital interest of the Ameri
can people and government. Events of the re
cent weeks have given rise to a heightened 
sense of concern for Jews and others in that 
country. 

The Soviet authorities continue to sup
press human rights within their borders, as 
the recent arrest of Nobel laureate Andrei 
Sakharov so unfortunately demonstrates. 

The Soviet invasion of Afghanistan con
stitutes a blatant violation of a principle es
poused by all Americans-that of the self
determination of peoples, as guaranteed by 
the U.N. Universal Declaration of Human 
Rights and by the Helsinki Final Act. r.t has 
quite properly prompted a thorough re-evalu
ation of relations between the U.S. and the 
U.S.S.R. This ongoing reassessment of bilat
eral affairs should, if anything, intensify our 
national commitment to the oppressed peo
ples of the Soviet Union. There should be 
no diminution in American efforts on behalf 
of Soviet Jewry, or on behalf of any other 
group. 

It is vital that the issue of human rights 
in general and of Soviet Jewry in particular 
be presented forcefully and prominently by 
the American delegation to the upcoming 
Review Meeting of the Conference on Secu
rity and Cooperation in Europe to be held 
in Madrid, Spain. ,This would include the 
discussion of specific cases. 

As you stated in your recent State of the 
Union address, "supporting human rights in 
other countries is in our own national in
terest, and part of our own national charac
ter." As the reordering of priorities continues, 
we must ensure that this support does not 
wane with re!!"ard to the rights of all people 
in the U.S.S.R. and particularly those who 
have sought to call to the attention of the 
world the fact that their rights continue 
to be blatantly violated. 

Respectfully, 
Alan Cranston, John Heinz, B111 Bradley, 

Charles H. Percy, Gary Hart, Carl 
Levin, S. I. Hayakawa, Donald W. 
Riegle, Jr., Richard Stone, John Glenn, 
RO'bert F. Drinan, John Buchanan, 
Dan Glickman, Stephen L. Neal. James 
M. Hanley, F. James Sensenbrenner, 
Jr., Claude Pepner, Jonathan B. Bing
ham, Robert F. Matsui, Les Aucoin. 

Max Baucus, W1lliam L. Armstrong, Den
nis DeConcini, Birch Bayh, John 
Joseph Moakley, Joseph P. Addabbo, 

Norman F. Lent, Martin Frost, Marc 
L. Marks, Dale E. Kildee, Charles E. 
Bennett, Jack F. Kemp, Peter A. Peyser, 
Edward P. Boland, Willis D. Gradison, 
Jr., Edward J. Stack, William S. Moor
head, Jerome A. Ambro, Frank J. 
Guarini, Robert J. Lagomarsino. 

John Edward Porter, Michael E. Lowry, 
Nicholas Mavroules, J. J. Pickle, 
Charles E. Grassley, Joseph G. Minish, 
Sidney R. Yates, James H. Scheuer, 
Herbert E. Harris, Matthew J. Rinaldo, 
William J. Hughes, Michael D. Barnes, 
Paul S. Sarbanes, Joseph R. Biden, Jr., 
Charles F. Dougherty, Henry C. Reuss, 
Les Aspin, Fernand J. St Germain, Wil
liam L. Dickinson, Andrew Maguire.e 

NRTA-AARP LEGISLATIVE 
CIL'S ENERGY POLICY 
MENT 

COUN
STATE-

• Mr. HEINZ. Mr. President, rapidly 
rising energy costs have affected all 
Americans in one form or another. But, 
older Americans have been especially 
hard hit. 

Hearings conducted by the Senate 
Committee on Aging have made this 
point abundantly clear. Many older 
Americans must make difficult-and 
sometimes impossible-decisions affect
ing their daily personal lives. Should 
they spend their money on fuel or food? 
Should they use their meager resources 
to purchase necessary medicines to 
maintain their health or should they 
pay the utility bill? 

The harsh realitv is that a substantial 
number of the elderly simply do not have 
enough income to absorb rapidly rising 
energy costs. In addition, energy repre
sents a greater portion of the elderly's 
budget than for younger families, even 
though older Americans consume less 
energy. This is because millions of 
elderly persons are struggling on limited 
incomes. Practically all of their income 
must be spent on basic everyday necessi
ties-energy, shelter, food, medical care, 
and transportation. These items typi
cally account for about $4 out of $5 for 
low- or moderate-income older Ameri
cans. 

The National Retired Teachers Asso
ciation and the American Association 
of Retired Persons collectively represent 
12.6 million older Americans. The legis
lative council of the NRTA-AARP has 
developed an energy policy statement 
that expresc:;es the views of the asso
ciations on this subject. Although I do 
not necessarily agree with every point 
made in the council's statement, I have 
found it to be thought provoking and it 
provides valuable information for con
gressional deliberations on energy pollcy 
and its impact upon our elderly Ameri
cans. Mr. President, I urge my colleagues 
to read the NRTA-AARP statement on 
energy, which I submit for the RECORD. 

The statement follows: 
ENERGY POLICY 

A REALISTIC APPRAISAL OF THE SITUATION 
More than six years have passed since the 

Arab nations embargoed shipments of oil 
from the Middle East to the United States. 
In the interim, the price of a barrel of OPEC 
oil has increased from $1.77 in 1973 to a 
minimum of $24 as of the end of 1979 with 
unofficial prices on the "spot market" in some 
cases reaching levels in excess of $40.00 a 

barrel. The gasoline lines and work stoppages 
caused by the oil embargo have not been 
forgotten. The inflation and fluctuations in 
the U.S. dollar that are the result of steadily 
escalating price levels for OPEC oil a~ every
day facts of life. Nevertheless, the United 
States has still not developed energy alter~ 
natives which would have two purposes: (1) 
to protect the nation from a repetition of 
the dislocations which might be created un
der renewed interruptions; and (2) to pro
vide protection fom the consequences of the 
even higher price levels that the OPEC cartel 
may be disposed to dictate. The nation has 
failed to correctly assess the strength of the 
cartel; it has failed to correctly assess the 
prospects for oil supplies both here and 
abroad; and it has failed to assess properly 
the prospects of developing alternatives to 
imported oil. Because of these failures, the 
nation has drifted into a situation where it is 
importing 47 percent of its crude oil needs 
from abroad. The price of these supplies is 
not negotiable. In a. nation so dependent on 
energy as the U.S., the excessive oil price in
creases have been inflationary and very dam
aging to the economy and the people. 

The decade of the 1970s witnessed the end 
of low cost energy. One result of the escala
tion of energy prices has been a loss in the 
rate of growth of real G.N.P. That loss is 
probably between 71:! and 171:! percent on an 
annual basis. The resources thus lost to the 
country are continuing and are very large. 

THE OPTIONS 
The Associations' concern with respect to 

energy policy is a direct result of an under
standing that the failure to resolve price and 
energy supply issues for basic fuels may, in 
the future, further reduce the resources 
(Gross National Product) the country would 
otherwise have available to meet its obli
gations with respect to the expanding elderly 
population. Because the nation's resources 
are now growing much more slowly than they 
did only a few years ago, there will be fewer 
new resources with which to improve the 
quality of life of the elderly and other popu
lation groups, for example, by improving so
cial security benefits or developing a. com
prehensive program of long term care. 

With respect to the energy policy area, 
future developments which the Associations 
have no choice but to accept and support 
will inevitably yield much higher prices for 
domestically produced fuel. That will mean, 
at least in the short term, the nation's having 
to accept and accommodate the inflationary 
effect these higher price levels will have. The 
only policy option available that could re
strain the degree of inflationary consequences 
in the short term would be the reimposition 
of price controls for domestically produced 
oil and natural gas. However, even 1f this 
were a legislatively realistic option, a.ny re
lief from energy-spawned inflationary pres
sures would be short term and would come 
very probably at the expense of the nation's 
development and expansion of existing and 
new domestic energy sources. That would 
tend to leave us at least as dependent as 
we are today (if not more so) on OPEC
priced foreign fuel and leave us as vul
nerable as ever to future oil embargoes, the 
econoinic consequences of cartel-dictated 
price levels, and economic and political 
blackmail. Moreover, since controls are very 
lll~ely to discourage increased exploration, 
development and production of domestic 
fossil fuels as well as discourage the intro
duction of new energy sources, the anti-in
flationary gains made in the short term from 
such a policy would be more than offset by 
its long term inflationary consequences. In
evitably, and despite maximum efforts to 
achieve conservation, the long term conse
quences of such a policy wo'lld most prob
ably be increased dependence on foreign pro
duced fuels the prices for which would •be 
set by the international cartel. Thus, the 



8020 CONGRESSIONAL RECORD-SENATE April 16, 1980 
consequences of such a policy in the long 
term could be highly inflationary and pose 
great risks to national security. 

In the mid-1970s, the Associations strong
ly supported efforts to defeat legislative ini
tiatives that would have immediately decon
trolled prices for domestically produced oil 
and natural gas. Immediate decontrol would 
have added a very significant boost to what 
was a.ready an intolerable inflation level. 
The levels to which domestic prices would 
have risen in the aftermath of immediate 
decontrol would have been an OPEC-set 
level which had already been increased fl ve
fold. By late 1975, the Congress had enacted 
legislation decontrolling domestically pro
duced oil. In 1978, the Congress enacted ad
ditional legislation to deregulate domestically 
produced natural gas. However, instead of 
immediate deregulation, both pieces of leg
islation contemplated a gradual removal of 
price ce1lings so that the inflationary con
sequences would be spread out over a period 
of time. 

Now that decontrol of prices charged tor 
domestically produced oil and natura.l gas 
ls a fact that clearly now must be accepted 
if the nation ls to decrease its dependence 
on foreLgn source fuels and in the process 
increase its security, supporting policies 
must be put into place to alleviate some of 
the consequences of that policy choice. 

First, because decontrol of prices for oil 
and gas will yield very large and unexpected 
("windfall") profits to domestic on and gas 
producers--proflts that bear no relationship 
whatsoever to the cost of exploring for, 
developing and producing the oil that yieldS 
those profits (plus a reasonable rate of 
return on the investment )-a reasonable 
and modest windfall profits tax should be 
put into place. The government must gain 
some of that windfall profit for use on 
behalf of the people in promoting the private 
technology that will be needed to render new 
and especially renewable energy sources like 
solar power commercially viable. 

Second, there must be put into place a 
progra.m to provide energy relief assistance 
to lower inoome individuals and families to 
help them meet the rising cost of fuel. The 
general revenues that wlll be needed to fund 
the cost of such a program must be pro
vided from some source. We think that 
revenue should come from an effective and 
meaningful windfall profits tax. 

It is argued by some that the domestic 
oil and natural gas industry ought to be 
a.llowed to keep all of the profits that decon
trol yields in order to provide "incentive" 
to explore for, develop and produce more 
domestic energy. However, we think that 
suftlclent incentives will still exist even if 
a modest windfall tax is imposed. In any 
event, some of those profits must be siphoned. 
off to provide assistance to those-including 
the elderly-who a.re being hurt the most by 
the rising fuel prices that are the conse
quence of decontrol. (See proposals with 
respect to the energy assistance program in 
the income policy section). 

Finally, we think private energy producers 
will receive enough encouragement through 
the significant amount of profits that decon
trol will yield to them and through price 
support programs (funded from some of the 
rest of the windfall profits that accrue to 
government through the windfall profit tax) 
to develop both conventional and new 
sources of domestic energy. Since private in
dustry is generally able to perform in a more 
eftlcient and less costly manner than govern
ment, the private sector should be given 
very strong incentives to develop and ex
pand domestic energy sources. In this regard, 
new entrants into the energy sector must be 
encouraged. Only if the private sector can
not or wm not undertake the task of devel
oping the technology needed to produce 
more domestic energy should the govern
ment consider undertaking the task directly. 

Given the inflationary pressures that will 
be generated especially in the near term, as 
a result of the decontrol of domestic energy 
prices, it is obvious that, if the aggregate in
flation rate is to be lowered, then actions 
taken to deal with the other factors contrib
uting to that aggregate rate must be effec
tive and strong enough to more than offset 
the inflation-promoting effects of develop
ments in energy. While a consequence of 
this wm probably be a lowering of living 
standards in the country for the short term 
(the living standards of the elderly is being 
lowered in any event by the inflation), we 
shall at least have better prospects for build
ing those living standards back up again 
once we have our economic house in better 
order. If however, all groups in the economy 
attempt to protect their current living 
standards at all costs, and ignore the infla
tion spiral and the energy situation, some 
groups wm be successful in the short term 
(those with sufficient "market power") but 
others, like the elderly will not. In the long 
run, all groups wm lose in terms of living 
standards as the nation's economy 
weakens.e 

RAOUL WALLENBERG 
0 Mr. MOYNIHAN. Mr. President, 
whatever other names we might wish to 
give it, ours is the century of totalitar
ianisms. Our great heroes are those who 
understand this and have courage for 
the struggle. I shall submit for the 
RECORD an article, "Lost Hero of the 
Holocaust," by Elenore Lester and 
Frederick Werbell, which concerns the 
heroism of Raoul Wallenberg. Until now 
it has been a largely unknown story: 
Wallenberg, a Swedish diplomat as
signed to Budapest during World War 
II, managed to save thousands of Jews 
from Nazi extermination. War's end, 
and "liberation" by the Red Army, 
brought no reprieve, however. Somehow 
sensing that Wallenberg's energy and 
humanity made him their enemy, the 
Soviet occupying forces arrested him. 
He disappeared in their custody, and 
since that time no full account of what 
happened to him has been available. 
Having denied victims to one totalitar
ianism, he had fallen victim to the 
other. 

Interest in the Wallenberg case, long 
kept alive by his family, is now shared 
by governmental and private groups 
in several countries. Senators CHURCH, 
PELL, BOSCHWITZ, and I have sponsored 
the Free Raoul Wallenberg Commit
tee in the United States; there remains 
hone that he is alive and we aim, by 
pressing the Soviet Union for informa
tion, to learn the truth about his fate. 
This important article will surely bring 
others to our side. 

The article follows: 
THE LOST HERO OF THE HOLOCAUST: THE 

SEARCH FOR SWEDEN'S RAOUL WALLENBERG 

(By Elenore Lester and Frederick E. 
Werbell) 

During the late fall of 1944, five men sat 
down to dinner in the Budapest home of 
Lars Berg, a Swedish diplomat. Adolf Eich
mann was present with an aide. The others 
were 32-year-old Raoul Wallenberg, then 
a special attache to the Swedish legation, 
and another Swedish dilplomat. A strangley 
civilized party for an unciv111zed time. 

"Lt seemed like an ordina.ry, pleasant 
dinner party," Berg said of that event re-

cently. "We drank brandy. No voices were 
raised. But we could see the Ru.:.sian artll
lery fire from our window." 

Berg, today the second-ranking diplomat 
in the Swedish Embassy in Brasilia, remem
bers one exchange between young Wallen
berg and Eichmann that was anything but 
casual table talk. 

W·allenberg said, "Look, you have to !ace 
it. You've lost the war. Why not give up 
now?" 

Berg recalls that Eichmann argued at 
first, then said that he knew the end was 
near but that he would continue to do his 
job even though he would probably be 
killed. 

Then Eichmann faced Wa.Uenberg and 
said, "Don't think you are immune just be
cause you are a. diplomat and a neutral." 

A few days later, Wallenberg's car, which 
was well known in Budapest, was rammed 
by a German truck and demolished. But 
Wallenberg wasn't in it at the time. 

When Wallenberg spoke to Eichmann 
about the incident afterward, Eichmann 
said, "We'll try again." 

Raoul Wallenberg had incurred Eichmann's 
wrath because his mission in Budapest di
rectly conflicted with Eichmann's. A scion 
of one of Sweden's most lllustrious fam111es, 
often referred to as "the Rockefellers of 
Sweden," Wallenberg had been sent to Buda
pest on July 9 by the Swedish Government 
on a special one-man mission to save Jewish 
lives. 

It was a time in the destruction of Euro
pean Jewry for clutching at slender straws. 
The Nazis, clearly losing the war, were ob
sessed with wiping out the remaining Jews 
under their control. Desperate attempts were 
launched to save Jewish lives. Thirty-two 
commandos from what was then Palestine 
parachuted into Yugoslavia in the vain hope 
of ma.king their way to Hungary to rescue 
Jews; their mission falled. Joel Brand, a 
Hungarian leftist Zionist, futilely tried to 
arrange an exchange with the Nazis of trucks 
for Jews. The Roosevelt Administration, 
prodded by Treasury Secretary Henry Mor
gen thau Jr., finally recognized the plight of 
the jews and in January 1944 formed the 
War Refugee Board to work on a limited 
number of rescue projects. Ira Hirschmann, 
a delegate from the board, was sent to Tur
key and, working with the International Red 
Cross, succeeded in getting thousands of 
Balkan Jews released from camps. The board 
also asked the Swedish Government if it 
would send a representative to Budapest 
whose special function it would be to aid 
the rescue project. The situation in Hun
gary then was desperate. 

The pro-Nazi Hungarian Government, sure 
of Hitler's defeat, had made surrender over
tures to the Western Allies, to keep out the 
Russians, who were approaching rapidly. The 
Germans vetoed surrender and installed a 
more compliant Prime Minister. Besides, 
there was unfinished business: bringing "the 
final solution" to almost 900,000 Jews in 
Hungary, the last large remaining Jewish 
population in Europe. Hitler had become en
raged by their continued existence in Hun
gary, his supposed ally. In March 1944, he 
had sent in German troops; he also had .sent 
Eichmann to supervise the Jewish operation. 
By July, some 400,000 Jews had been de
ported from the countryside to be gassed in 
Auschwitz and Birkenau; 300,000 more re
mained in various deportation centers and 
concentration camps. In Budapest, 200,000 
others had been penned in ghettos in star
marked houses, waiting. 

By late fall, Germany's situation became so 
critical that it was no longer possible to 
transport Jews in cattle cars to Auschwitz. 
Eichmann solved that problem by starting a 
series of "death marches" to Strasshof, an 
infamous camp at the Austrian border, 120 
miles from Budapest. So many thousands 
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died in ditches along the way that some Nazi 
leaders objected. Even Heinrich Himmler, at 
this point certain of the collapse of the Third 
Reich, forbade further liquidation of the 
Jews. But Eichmann persisted, aided by the 
Hungarian Nazis, Prime Minister Ferenc 
Szalasi's Arrow Cros.s Party. Betwen 10,000 
and 15,000 Jews were killed by Arrow Cross 
street gangs roaming the city, pulling people 
out of houses, shooting them in the streets 
and dumping them in the Danube. Frozen 
corpses floated in the river alongside blood
streaked ice floes. 

By January 1945, Sweden's Raoul Wallen
berg had distributed Swedish passports to at 
least 20,000 Budapest Jews and he had shel
tered 13,000 of them in "safe" houses, which 
had been rented by Wallenberg and which 
flew the Swedish flag. These 20,000 Jews thus 
came under the protection of the Swedish 
Government and most were spared the mas
sacre that engulfed 90,000 other Budapest 
Jews. 

In carrying out his rescue operation, Wal
lenberg cared little for his own safety and 
yet seemed immune to harm by the Germans. 
He stood on top of a deportation train hand
ing out Swedish papers to all the hands that 
could reach them, then insisted that the 
people holding them be allowed off the train. 
With his own hands, he pulled people out of 
"death marches" to the Austrian border or 
brought them bread, soup and medical sup
plies in the middle of the night when he had 
no more passports to give out. 

Wa.llenberg did not look like a. hero. Hts 
manner was subdued and businesslike, hls 
face sensitive, his voice usually soft. Unlike 
the tall, blond Swedes at the embassy, he was 
of medium height, dark-eyed and his dark 
hair was thinning. 

If the Germans never stopped Wallenberg, 
the Russians apparently did. They were im
mediately suspicious of him. They knew of 
his capitalist family background. They won
dered a.bout his apparently charmed life un
der-and his influence with-the Nazis. They 
wondered, too, about who furnished the large 
sums of money he used in his rescue opera
tion. And finally, they wondered whether he 
might be an American spy. 

On Jan. 17, 1945, three and a. half weeks 
wfter the Russians entered Budapest on 
Christmas Eve, Wallenberg and his driver, 
Vilmos Langfelder, and two Russian officers 
set out for Debrecen, some 120 miles east of 
Buda.pest. Wa.llenberg wanted to get the Rus
sians' help in dealing with the Arrow Cross 
gangs. Neither he nor his driver ever returned. 

Wallenberg acted with such passion and 
humanity that Albert Einstein recommended 
him for the Nobel Peace Prize in 1949. The 
Swedes ma.de only a. low-keyed, intermittent 
effort after World War II to get the Russians 
to tell what had become of him, but there 
are several thousand Hungarian Jews ·around 
the world who can never forget what he did. 
Wa.llenberg's na.me is being resurrected today 
mainly because his immediate family and 
their friends, supported by a handful of ex
perts on his case, believe that he is still alive 
in the Soviet Union, a prisoner for 35 years. 

Just last January, the release in Sweden of 
Foreign Ministry documents dealing with the 
Wallenberg case between 1945 and 1949 re
vealed enough missed diplomatic opportuni
ties to cause one of the lea.ding dail1es, Afton
bla.det, to denounce the "betrayal" of Wal
lenberg and to prompt former Prime Minister 
Tage Erla.nder to say that it is time to recog
nize him as "one of the greatest Swedes of 
our time." 

On May 2 and 3, the Free Raoul Wallenberg 
Committee, primarily made up of influential 
Swedes and Americans, will hold an interna
tional hearing in Stockholm, designed to fo
cus on the most recent signs that Wallenberg 
may be a.live and to induce the soviet Union 
to produce him if he is, or to offer a satisfac
tory explanation of what became of him. 

President Carter and Israel's Prime Min-

ister Mena.chem Begin have expressed inter
e6t in the case, as be.ve Senators Claiborne 
Pell, Frank Church, Daniel Patrick Moyni
han and some British Members of Parlia
ment. Some 100 religious, educational and 
community organizations in the New York 
area have launched a campaign to acquaint 
Americans with the Wallenbe.rg case and to 
have information about Wallenberg included 
in Holocaust studies programs. 
· The Sakharov Human Rights Committee, 
which is a co-sponsor of the May 2 forum, 
is sending representatives to Stockholm. 
The novelist Elie Wiesel plans to attend. 
Gideon Hausner, who prosecuted Eichmann 
in Israel for crimes against humanity, will 
participate, as will the Nazi-hunter Simon 

'wiesenthal, who has been interested in 
Wa.llenberg's disappearance for 12 years and 
who refers to him now as "a holy man." 

Wlesenthal says that it is more important 
to :find Wallenberg than to find Nazis, and 
he believes that Wallenberg must be regarded 
as alive unless the Russians can furnish 
better evidence than they have of their 
claim that he is dead. Wiesenthal is par
ticularly concerned that the Stockholm 
meeting should not turn into "an anti
communist assembly," but should be an 
effort solely directed at learning "the whole 
truth about Wallenberg." 

In 1944, Wallenberg became the counter
force to Eichmann in Budapest. The neutral 
embassies were the Budapest Jews' only life
line. Switzerland, Spain, Portugal and the 
Vatican had assisted Jews, but on a far more 
limited scale than Wallenberg's operation. 
They had set up a few safe houses and 
issued protective passports to those Jews 
who had the initiative and the contacts to 
obtain them. After Wa.llenberg's arrival, 
they stepped up their efforts. The Vatican 
representative in Buda.pest, for example, did 
away with the requirement that Jews be 
baptized before they could be helped. In 
all, the neutral embassies saved about 20,000 
Jews. 

Wallenberg had pulled together a staff of 
some 400, nearly all Jews, to give out pass
ports, gather information, distribute sup
plies and protect the 32 safe houses he had 
set up on the Pest side of the Danube, where 
most of the city's Jews lived-plus special 
shelters housing 8,000 children. What is 
more, Wallenberg issued passports whole
sale. Theoretically, these papers indicated 
that the holders were a.bout to be admitted 
to the issuing countries; passport holders 
were deemed to be under the protection of 
the issuing countries and therefore exempt 
from deportation. It didn't always work. In 
a country long known for anti-Semitism, 
the Arrow Cross gangs were able to function 
with little resistance from the general popu
lation. Christmas Day 1944 was marked by 
the ma.chine-gunning and beating with rifle 
butts of 78 small children in one of the 
shelters Wallenberg had set up. 

It was Wallenberg's shrewdness, courage 
and dedication that allowed him to succeed 
as much as he did. His role was twofold. He 
had to give terrified Jews the feeling that 
they could save themselves; and he had to 
deal with the Nazis, at times winning secret 
friends among them, and at other times con
fronting them with threats as to what would 
happen to them after the war. He could when 
necessary confront Nazis head on with a 
blaze of moral authority. For example, he 
confronted Arrow Cross thugs with their 
rifles poised and shouted, "Cowards! Slobs! 
What criminal arrogance! How dare you enter 
a Swedish-protected house! Nothing takes 
place here without my permission!" He 
dressed "Aryan-looking" Jewish young men 
in S.S. uniforms and set them to guarding 
safe houses. They hustled off groups of Jews 
headed for deportation and led them to safe
ty, tell1ng guards they had "higher orders 
from headquarters." 

Wallenberg turned up along the route of 

death marches with his large car and his 
driver. The impact of his presence was de
scribed recently by Susan Tabor, a librarian 
at the Hebrew Union College. 

"He gave us the sense that we were stm 
human beings," she said. "My mother and I 
were among thousands taken one night to 
stay at a brick factory outside Budapest. 
There was no food, no water, no sanitation 
facllities, no light. Then Wallenberg ap
peared and said he would try to return with 
passports, or 'safety passes,' as we called 
them, and would also try to get medical at
tention and sanitation facllities. Soon after
ward, some doctors and nurses came from 
the Jewish Hospital. 

"The point about Wallenberg is that he 
came himself. He talked to us and showed us 
that one human being cared about what was 
happening to us." 

Wallenberg's presence on the scene was 
also a reminder to the Nazis that their de
pravity was being observed and recorded. He 
verbally reminded them that the United 
States had announced that it would treat 
those committing outrages against civ111ans 
as war criminals, not as soldiers. At one 
point, as the Russians were beginning to pen
etrate into Pest, the Germans and the Arrow 
Cross men plotted a la.st-minute extermina
tion of the ghetto. However, one of Wallen
berg's contacts, a member of the Budapest 
police department and a leader of the Arrow 
Cross, objected. He warned the German com
mander that if the action was carried out, 
Wallenberg would see to it that they would 
all be judged as murderers. The action was 
called off. Because of this episode, Wallen
berg is also credited with indirectly saving 
an additional 70,000 Jews living in the cen
tral ghetto in Pest. 

Russian units entered BudJapest on Christ
mas Eve of 1944, taking the city house by 
house, the fighting raging on until Febru
ary 14. WaJ.lenberg was living on the Pest side 
of the Danube, near the two Jewish ghettos. 
On Jan. 10, his colleague a.t the legation, Per 
Anger, urged him to move with the Embassy 
to the safer Buda. side, where the neUJtral 
embassies were located and where there was 
less chance of meeting up with roving Arrow 
Cross gangs. Wallenberg refused. 

On or a.bout that night, Wallenberg turned 
up at a house which flew the :flag of the In
ternational Red Cross a.t 46 Benczur Street, 
on the Pest side of the river. Among the 25 
prominent Jews who had already found ref
uge there was Steven Radi, today a New York 
businessman. 

"He looked pale and thin-exhausted,'' 
Ra.di recalled. "He said the Nazis were look
ing for him. He asked if he could stay. O! 
course, he was well known to everyone. I 
think he stayed for a.bout a week. He had a 
very soft way o! speaking, but when he spoke 
people listened. We just talked about the 
.war, what was going on out there. 

"Then, a.bout the 15th, the Russians ca.me. 
They ca.me up through the basement. They 
were going house to house that way. They 
looked at our papers. They were polite. The 
soldier who looked at Wallenberg's said he 
would have to call a higher officer. The higher 
officer looked and asked him to come with 
him to headquarters. Wa.Ilenberg left with 
him without taking any of his personal 
things. We thought he'd be gone for a couple 
of hours, but he stayed away two days. When 
he came back, he was with two Russian offi
cers. He seemed all right and in a good mood 
and said he had to go to Debrecen. That was 
where the Russians and the provisional Hun
garian Government had set up headquarters. 
He took his things and left with the officers 
and his driver. That's all I know. I always 
thought he died in the street fighting." 

Ra.di believes Wallenberg feared only the 
Nazis. However, Oharles Wilhelm, today a 
lawyer in Brussels, who also saw Wallenberg 
just before he left, is certain that he was less 
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calm than he appeared when he went o1f 
with the Russians. Wilhelm recalls Wallen
berg saying, "I don't know whether I am in 
custody or a guest." 

According to other witnesses, Wa.llenberg 
insisted on stopping a.long the way at an 
oftlce he had set up on Ta.tra Street. An 
assistant reported that Wallenberg handed 
him a large sum of money and asked him 
to take care of people as well as he could 
since he didn't expect to get back for eight 
days. He also stopped at the Swedish Hospi
tal and inquired about conditions there. He 
never returned. 

When the Russians took Budapest in 
February 1945, they questioned the mem
bers of the Swedish legation intensively 
as to who Wallenberg was, what he was up 
to and especially where his money came 
from. The Swedes said it came from the 
United States, knowing that Wallenberg's 
mission had indeed been initiated by the 
American War Refugee Board. This did not 
go down well with the Russians. The so
viet Union and the Americans were already 
wary of each other's postwar motives in 
Eastern Europe. 

Knowing that Budapest was now in Rus
sian hands, Wallenberg's mother, not hav
ing heard from him in some time, inquired 
a.bout him at the soviet Embassy in Stock
holm in February 1945. Ambassador Alex
andra Kollontay assured her that her son was 
safe in Moscow suggesting that it would be 
best to keep the matter quiet. 

Keeping the Wallenberg matter quiet and 
low-keyed seemed to become one of the 
objects of Swedish diplomacy over the years. 
Perhaps as a. result, the Swedish Govern
ment has managed to extract only three 
contradictory oftlcial statements on Wallen
berg from the Russians. 

The first was delivered on Jan. 16, 1945, 
the day before Wallenberg disappeared: 
"Measures have been taken by the Soviet 
mmtary authorities to protect Mr. Raoul 
Wallenberg and his belongings." 

On Aug. 18, 1947, Deputy Foreign Min
ister Andrei Vishinsky stated in reply to 
Swedish inquiries that Wallenberg was "not 
known in the Soviet Union" and was as
sumed to have died during the fighting in 
Buda.pest. 

On Feb. 6, 1957, after several released 
Soviet prisoners claimed to ha.ve ha.d encoun
ters with Wallenberg, Deputy Foreign Minis
ter Andrei Gromyko said that a. search of the 
archives of Lubya.nka. prison bad turned up 
a. report dated July 17, 1947, stating that a. 
prisoner, known as "Wa.llenberg" had died in 
his cell the previous night of a. heart attack. 
The Swedish Government was never shown a 
copy of this report, nor did it ever receive an 
explanation of why "Wa.llenberg" ha.d been 
imprisoned in the first place. 

Nevertheless, reports kept coming in that 
Wallenberg was still a.live. On a. visit to 
Moscow in January 1961, Nanna Sva.rtz, an 
eminent Swedish professor of medicine, dis
cussed the Wa.llenberg case with a Russian 
colleague Dr. A. L. Myasnikov. He said that 
Wallenberg was in a. mental hospital. On the 
basis of this information, Swedish Prime 
Minister Ta.ge Erlander requested permission 
from Soviet leader, Nikita Khrushchev, to 
send a. Swedish doctor to Moscow to bring 
Wa.llenberg home. Khrushchev angrily re
torted that they knew nothing a.bout Wallen
berg in the Soviet Union. Myasnikov later 
said that Dr. Sva.rtz had misunderstood him. 
Dr. Sva.rtz saw Myasnikov three more times 
before his death, but she could never per
suade him to retract his denial. She plans 
to attend the Stockholm hearing. 

Aleksandr I. SOizhenitsyn's contribution to 
the Wa.llenberg story is perplexing. In "The 
Gulag Archipelago," he describes an encoun
ter in prison with a Swede known as Erik 
Arvid Andersen, who said his father was a 
billionaire (Solzhenitsyn expressed skepti-

cism) and who had been sentenced for a. long 
term. However, the encounter supposedly 
took place in the early 19f>O's and An<tersen's 
personal history ls nothing like Wa.llenberg's, 
a.side from the family wealth. 

When Solzhenitsyn came out of the Soviet 
Union, he discussed the case with Swedish 
authorities and visited Wallenberg's mother. 
According to Wallenberg's half-sister, Nina 
Lagregren, he encouraged the family to per
sist in their efforts to locate and free Wallen
berg. 

It was, in fact, Wallenberg's mother, Maj, 
who remained until her death last year the 
strongest force behind the Wallenberg move
ment, and who never believed that he could 
be dead. She kept the family thinking of him 
constantly, never celebrating a family occa
sion without remarking, "If only Raoul could 
be with us." In 1970, she appealed to the 
American State Department to make an in
quiry. The matter was researched and a. re
port written, a.waiting Secretary Henry Kis
singer's signature. The report was never 
signed, as a Swedish journalist discovered 
last year. Mr. Kissinger's oftlce was queried 
a.bout this some months ago. Several weeks 
later, the reply came back: "No comment." 

The last report that Wallenberg was seen 
in Russia came two years ago from Jan Kap
lan, a Russian Jew who said that in 1975 in 
Butyrka prison he had met a Swede who had 
been in prison for 30 yea.rs but was in good 
condition. When Kaplan's account (in a let
ter to his daughter in Isni.el) became public, 
Kaplan was rearrested in the Soviet Union 
and has since disappeared. Kaplan's story is 
one of some 15 accounts of sightings of Wal
lenberg over the years. 

The recently released Foreign Ministry 
papers show that the Swedes evaded many 
opportunities to press the Russians and en
dured countless rude rebu1fs when they did 
press. They even failed to try to obtain infor
mation from released Soviet prisoners who 
had reported seeing Wallenberg in the Soviet 
Union. 

The papers also show that, in April 1945, 
Averell Harriman, the United States Ambas
sador in Moscow, and Secretary of State Ed
ward R. Stettlnius Jr. o1fered Staffan Soder
blom, the Swedish Ambassador in Moscow, 
help in the Wallenberg matter. The American 
Government felt a respons1b111ty since Wal
lenberg had been sent to Budapest at the re
quest of its War Refugee Board. However, 
Soderblom refused the o1fer, saying the Rus
sians were doing everything possible. 

About a year later, Ambassador Soderblom 
had a. private audience with Stalin. As the 
Swedish press noted recently, Soderblom ap
peared more eager to impress the Foreign 
Ministry and appease Stalin than to resolve 
the Wallenberg case. In his report, Soder
blom noted that although Stalin does not 
normally talk to ambassadors, he received 
him cordially and listened sympathetically. 

Soderblom said that he told Stalin, "I per
sonally believe that Wallenberg was the vic
tlme of an accident or robbers in Budapest." 
He did not offer, by way of exchange, to take 
up with his Government any matter of inter
est to Stalin. He thus, as was not lost on the 
Swedish press, offered Stalin an easy out; as 
Soderblom noted in his report, Sta.Lin wrote 
Wallenberg's name on a piece of pa.per and 
promised to look into it. And that was that. 

Sweden's former Prime Minister Tage Er
lander, in a recent television interview, said 
the conversation was 111-advised because it 
tied the hands of lesser Soviet oftlcials who 
might fear to act on a matter in which Stalin 
had shown interest. 

In 1949, Secretary of State Dean Acheson, 
responding to an appeal from Wallenberg's 
half-brother, again offered American sup
port. Again the offer was refused-by a. new 
Swedish Ambassador in Moscow, Rolf Schl
man, who reported home, "We cannot drive 
tandem with the Americans." 

The Swiss behaved differently when one 
of their diplomats was taken by the Russians 
at about the same time that Wallenberg dis
appeared. Getting no response to their que
ries, the Swiss took into custody two Rus
sians, known to be spies. Adding six other 
Russian defectors, the Swiss made an ex
change for their diplomat. 

During the early 1950's, the Russians 
hinted to the Swedes that an exchange of 
individuals was possible. A Swedish charge 
d'affaires, Ulf BrackHolst, reported that he 
had inquired about Wallenberg and got the 
response that the Russians were interested 
in certain people in Sweden. Now the Swedes 
had an opportunity to reply and request Wal
lenberg in exchange. However, Swedish For
eign Minister Bo Osten Unden felt it expedi
ent simply to turn over all the people the 
Russians asked for, except five who were se
riously 111, asking nothing in return. 

Even Dag Hammarskjold, Secretary Gen
eral of the United Nations, rejected an op
portunity to plead Wallenberg's case, as was 
revealed four yea.rs ago in the memoirs of 
Carl-Fredrlk Palmstierna, who served as per
sonal secretary to King Gustav Adolf. 
Prompted by the Wallenberg Committee, 
Palmstierna. tried to persuade the King to 
ask Hammarskjold to take up the Wallen
berg case. The King threw it back in Palm
stierna's lap and told him to ask Hammar
skjold himself. Palmstlerna reached Ham
marskjold by phone. 

"He answered in a stream of crystal
clear phrases that the fact that he himself 
was a Swede made it doubly diftlcult for 
him to put the case of a compatriot to the 
Russians," wrote Palmstierna. 

Palmstiema attributes Hammarskjold's 
attitude to "that damned Foreign Ministry 
spirit!" that always regarded the issue as if 
it were a matter of "declaring war on Russia 
for the sake of Wallenberg." 

The Wallenberg case is one of the most 
be.filing and complex to have come out of 
the aftermath of World Warn. What many 
find even more be.filing is how a young man 
born into extraordinary comfort and security 
should have been willing to risk his life 
to save people who were so remote from 
his milieu. His one Jewish ancestor (who 
had converted to Christianity in the 18th 
century) doesn't begin to explain his motiva
tion. The factors that shaped his humane 
heroism are not easily accessible. Nothing 
that he did up to the point at which he 
went to Budapest indicated the intensity of 
his compassion. 

Early in life, Raoul Wallenberg had shown 
enormous intellectual curiosity. As a boy, 
he was an omnivorous reader and his edu
cation was supervised closely by his grand
father. (His father, a Naval lieutenant, died 
of cancer at the age of 23, three months 
before Raoul was born on Aug. 4, 1912.) His 
grandfather, Gustav, who served as Swed
en's Minister to Japan and Turkey, wanted 
Raoul to have a good command of several 
languages and saw to it that the young man 
spent vacations in England, France and 
Germany, among other places. 

Wa.llenberg family members not only 
founded Sweden's Enskilda Bank, but dis
tinguished themselves as bishops and diplo
mats. Raoul's grand-uncle was Swedish 
Foreign Minister during World War I; an
other grand-uncle had been Swedish Min
ister to the United States. 

In 1918, when Raoul was 6, his mother 
married Fredrik von Dardel, director of 
Sweden's Karolinska Hospital. The von 
Dardels had two children, Guy, now a 
prominent nuclear physicist and a visiting 
professor at the Stanford Lineal Accelerator 
center, and Nina, who is married to Gunnar 
Lagergren, an administrator of the Swedish 
royal court and the co~rt's representative on 
legal issues affecting the crown. 

The Wallenbergs had a family tradition 
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of studying in the United States and Raoul 
studied architecture at the University of 
Michigan, graduating in 1935. 

John Paul Slusser, who was Wallenberg's 
art teacher at Michigan, now retired, recalls 
him as a brilliant student with considerable 
artistic talent. Slusser once told Wellenberg 
he ought to be painter, but the reply was, 
"No, we're all bankers in my family." Wal
lenberg went on to explain that it was fam
ily tradition to study or work in other jobs 
before members settled into the family 
business. Thus, Wallenberg's grandfather 
had been a stoker in a Pittsburgh steel mill. 

A Michigan classmate of Wallenberg's, Sol 
King, now a retired architect in West Palm 
Beach, Fla., recalls him as warm, friendly, 
not in the least snobbish, with an American
ized predilection for hot dogs and sneakers. 
"We were both," King says, "very, very seri
ous about our work and exchanged notes or 
information." Wallenberg won the top archi
tectural award in his class, a medal given 
by the American Institute of Architects. In 
1972, when King learned what Wallenberg 
had done in Budapest and how he had dis
appeared, he financed a series of annual 
lectures in Wallenberg's name at the school 
of architecture they had attended. 

In 1935, after Wallenberg spent a summer 
of travel in Mexico, his grandfather sent him 
to work for a business firm in South Africa. 
for a year, then to work in a. Dutch bank in 
Haifa for a year, where he met German re
fugees and became sensitized to the Jewish 
problem. 

His state of mind on returning home may 
be deduced from this recollection of the ac
tress Viceca Lindfors, who remembers danc
ing with him in Stockholm in 1937, when she 
was 16 and Wallenberg 25. 

"He took me up to his grandfather's office 
and I thought he wanted to seduce me," she 
says. "Instead he started telling me, almost 
in whispers, what was happenin~ to the Jews 
in Germany. I was such a dumb girl! I just 
didn't understand it and didn't believe it. 
I thought he was trying to win my sympathy 
or something." 

Raoul's younger sister, Nina, says he hated 
working a.t the family bank. He was "full 
of life and fun and said he couldn't bear 
sitting at a desk all day, saying 'no' to peo
ple. He hated boundaries, loved travel and 
the sea. He was an anti-snob-loved reading 
and Chaplin and the Marx Brothers." 

Raoul hoped that through the family 
business he could get a .lob that used his 
architectural training. Instead Raoul be
came involved in an export business with a 
Hungarian Jew, Koloman Lauer, who since 
the outbreak of war could no lonl7er travel 
between Budapest and Sweden. Wallenberg 
traveled for him, getting to know Budapest 
and its people. 

Toward the end of the war. the Allies 
could no lone:er ignore the irrefut81ble evi
dence of Auschwitz. There were a number of 
last-minute plans to rescue the remainin~ 
Jews of Europe. The idea of bombin<!' the 
railroad lines that Jed to Auschwitz and the 
crematories was reiected beca11se, accordinl7 
to the Allies. military resources could better 
be emoloyed elsewhere. Exolo-ring another 
route, Herschel Johnson. United State~ Am
bassador to Sweden. and Iver Olsen. direc
tor of the War Refu1?ee Boal'."d in Sweden 
asked the neutral Swedes if they would 
send someone on a rescue mission. 

The Swedes a.greed and Wallenberg was 
selected because he ~poke German like a 
German and knew Buda.nest well. He had no 
diplomatic trainin~, but he had a broad 
education in the United States and Europe. 

Wallenberg was told that whatever money 
he needed would be made available. At first, 
he planned to go in August. However, when 
he read Swedish Foreign Ministry reports 

of the deports. tion trains and other horrors, 
he decided to leave at once. According to 
Nina Lagergren, he asked his superiors in 
the Foreign Ministry for carte blanche to use 
whatever methods he found necessary. 

When he arrived in Budapest, he was an 
unprepossessing man. Despite his slightly 
balding head, he looked too young and sen
sitive for the nightmarish job ahead. Wal
lenberg's methods immediately disturbed 
his colleagues. Lars Berg, who was also at the 
Swedish legation in Budapest, recalled re
cently that he and his colleague Per Anger 
did a lot of arguing with Wallenberg. 

"You see, we each had our own people to 
take care of," Berg explained, "Sweden was 
neutral so it was up to us to represent the 
interests of citizens of other countries who 
were in Hungary at the time. Anger had the 
United States, Britain, France. I had the 
others, China, the Netherlands, Belgium, 
Norway, Denmark and a thousand captured 
Russian soldiers." 

The legation had already given out sev
eral hundred protective passes to Budapest 
Jews who had some sort of business or fam
ily connection with Sweden. When Wallen
berg came, he was ready to give them out 
to anyone who asked. 

"We were afraid there would be an infla
tion of the passes, they would no longer 
mean anything," said Berg. "We used to sit 
and argue about this, but Wallenberg al
ways got his way because he was extremely 
persistent and said it was a matter of saving 
lives." 

Wallenberg kept in touch with the Vatican 
and the neutrals-Switzerland, Spain and 
Portugal-each of which had its own area 
in Budapest with protected Jews. He also 
maintained contact with the Budapest police 
and the Nazis. These connections may have 
rung alarm bells for the Russians. 

The Swedish diplomat Berg remembered 
that when the Russians came, he was 
brought to the Soviet secret police for in
tensive questioning-a good part about Wal
lenberg. They asked him whether it wasn't 
a fact that Wallenberg belonged to a great 
capitalist family and Berg had to say yes. He 
still feels today that the Russians simply 
couldn't believe that Wallenberg's only pur
pose in coming to Budapest was to save 
lives-and Jewish lives at that. 

Another reason for the Russians' suspi
cions was suggested by Wallenberg's step
father, Fredrik von Dardel, in a book 
published in 1970, "Facts Around a Fate," 
Wallenberg, at heart an architect and city 
planner, had drawn up a plan for the re
habilitation of Budapest. He wanted to use 
the people he had worked with through the 
war to set up a relief and rehabilitation 
organization. He itemized the things that 
had to be done: searching for lost families, 
caring for orphans and war victims, fight
ing epidemics, distributing food, restoring 
Jewish property and business (how this must 
have irked the Russians), repatriation and 
emigration, restoring cultural values, con
structing business a.nd industry. He had 
more than likely spoken about this plan 
during his own interrogation. It was why 
he wanted to get to Debrecen: to get the 
Russians' approval to begin. 

Despite his astuteness, Wallenberg may 
not have imagined at that time that the 
Russians had their own plans for the area 
and would take a dim view of the plan of a. 
member of a famous capitalist family. 

Some analysts believe that it would be im
possible for a person to survive 35 years of 
Soviet imprisonment and still be sufficiently 
intact physically and psychologically that the 
Soviets would not be embarrassed to release 
him. However, others point out that there 
have been cases of people who have come out 
of the Soviet Union after many years in rea
sonable health. The Free Wallenberg Com-

mittee hopes to bring to the Stockholm 
meeting a Spaniard who was released by the 
Soviets last year after 35 years. 

Dr. Boris Zoubok, a Russian emigre psy
chiatrist now associated with Columbia Pres
byterian Hospital, has seen a number of 
prisoners come out of the Soviet Union 
after prolonged terms physically and men
tally intact. He believes that a man with 
Wallenberg's resources might well be used in 
some distant labor camp to perform work 
that is badly needed, such as tutoring the 
children of prison personnel. 

Because of the obscurity surrounding the 
case, it has been difficult for Jews to honor 
Wallenberg appropriately. The Hungarian 
Jews, suffering extreme losses and not know
ing the details of the case, accepted the 
idea that Wallenberg had been killed in the 
street fighting. The Budapest Jews at
tempted to put up a monument :to Wallen
berg in 1948, but it was spirited away by the 
Russian-dominated Government the night 
before the dedication was supposed to take 
place. 

In Israel at the Holocaust memorial, Yad 
Vashem, trees are planted honoring "right
eous gentiles," those who risked their own 
lives to save Jews. However, Mrs. von Dar
del didn't want such a memorial because 
she felt it made her son seem to be dead. 
In fact, many of those honored in this way 
are living. 

Last year, Mrs. von Dardel and her hus
band died within two days of each other 
at the ages of 87 and 93. Nina Lagergren 
and Guy von Dardel promised their parents 
they would carry on the work of fighting 
for Raoul, and they accepted the tree 
planted in Raoul's name on the "Street of 
the Righteous Gentiles." In addition, Hun
garian Jews now living in Sweden planted 
a. woodland of 10,000 trees in a special area. 
behind the memorial. 

There are more personal memorials in in
dividuals' minds. Annette Lantos of San 
Francisco, who for several years has cam
paigned to rouse American Jews to become 
active on Wallenberg's behalf, says that even 
during the three decades she believed he was 
dead, Wallenberg was "a legend in our 
home." Her husband, Tom, an economics 
professor, and at present a candidate for 
Congress, worked on Wallenberg's staff. Mrs. 
Lantos, then a child of 12 in Budapest, and 
her mother had Portuguese papers and 
managed to get out of the country with 
them, but she feels they both owe their 
lives to Wallenberg. Mrs. Lantos's father 
was one of many who were dragged out of 
a "safe" house and killed on the street by 
Hungarian Nazis. 

"For many years I've lectured on the 
Holocaust," she reports, "and I've always 
talked about Wallenberg. He not only saved 
our lives, but our belief in mankind and 
the power of good." e 

THE PROPOSED INCREASE IN 
DEFENSE SPENDING 

e Mr. PACKWOOD. Mr. President, last 
September, I joined several colleagues in 
amending the second concurrent budget 
resolution to provide for a 3-percent in
crease in real terms in the defense budget 
for fiscal year 1980 and 5 percent for fis
cal years 1981 and 1982. The Senate, as 
a body, sent a clear signal to the admin
istration on September 18, 1979, when it 
voted to accept our proposals. Recent 
world events have justified the concern 
and sense of urgency that accompanied 
the Senate's votes to increase defense 
spending in real terms. However, the ad
ministration evidently does not share the 
concern of the Senate. In reviewing the 



8024 CONGRESSIONAL RECORD-SENATE April 16·, 1980 

current defense budget request, I :find 
the administration's response to our sig
nal weak. Although it has altered its posi
tion on the need to have a budget in
crease, the overall thrust is inadequate. 
I do not see the near term problems ad
dressed and I submit that the Soviets are 
not going to wait for us to catch up. 

To me, it is clear today, that because 
of recent world events, the situation must 
be corrected now, not 4 or 5 years from 
now. We do not have that time and I do 
not feel that this budget addresses that 
problem. 

Secretary Brown testified before the 
Budget Committee that this year's budg
et provides for a 5.4-percent increase in 
budget authority and a 3.3-percent in
crease in outlays, and that the annual 
rate of growth will be approximately 4 
percent in real terms in the years 1982-
85. He states: 

The programmed rates of growth are 
needed for two basic reasons. The first is the 
sustained expansion in the Soviet defense ef
fort, and effort that has been going on for 
about twenty years .. .. Th~ second is the 
growth in international turbulence. 

This is certainly true. It was also true 
last year when I and four other Senators 
went to the White House to meet with 
the Secretary and the President to ask 
for an increase for those very same rea
sons. At that time, we were turned down 
cold. Granted, we were not then facing 
the dilemma of possibly responding to a 
Soviet incursion, but the administration 
did know about the tremendous gap 
created by increased Soviet investment 
and that the trend would continue. I 
quote from Secretary Brown's fiscal year 
1980 posture statement: 

The Soviets a.re producing new tanks, guns 
and aircraft a.t two or three times the rate of 
the United States. 

Further, the signs relating to the 
international situation were obvious last 
year to the Secretary, as evidenced by 
his statement at that time: 

The Soviets have participated actively in 
the politics of the Middle East. Since so 
much of their influence has stemmed from 
arms transfers and the support of extremist 
groups, it has generally increased the in
stab111ty of the region. There remains, in 
addition, the combination of traditional 
Russian interest in the area of the Persian 
Gulf and the growing costs of Soviet domes
tic energy supplies, which, under deteriorat
ing regional conditions, would propel the 
Soviet Union towards various forms of inter
vention in the Middle East. 

We now see Secretary Brown's proph
ecy manif.ested in the form of Russian 
troops massed on the borders of Iran 
and physically projecting Soviet foreign 
policy in Afghanistan. Mr. President, I 
submit ·that there is nothing new. We 
knew then of the .clear and present dan
ger. We knew that the Soviets had 
steadily increased their offensive mili
tary capabilities on land, air, and sea. 
We knew that for years the Soviets have 
greatly outspent the United States in 
defense investment. No change in this 
trend was or is evident. We knew last 
year the time had come to act. We knew 
that we had allowed the gap in military 

capability to grow so large that we had 
to take immediate bold action to reverse 
the trend. The question is: "Have we?" 
In my opinion we have not. 

Mr. Brown stated last year that we 
should not attempt to match the Rus
sians tank for tank, or aircraft for air
craft. I agree. However, the disparities 
are now so great, it has become impera
tive that we begin immediately to correct 
the adverse ratios, especially in con
ventional weapon systems, to bring our 
Armed Forces back to a level of credi
bility. Let us review some of these dis
parities. 

The Russian Navy now leads the 
United States in almost every major 
category of surfaC;e and subsurface com
bat ships. 

We lead only in the category of aircraft 
carriers. Its overall "blue water" naval 
capability is more than enough to make 
it extremely difficult, if not impossible, 
for our Navy to perform the missions of 
sea control and force projection. In addi
tion, they have almost twice the number 
tactical and strategic aircraft and am
phibious ships. 

Dr. Brown summed up the situation 
well when he said: 

The Soviets expanded their efforts as ours 
grew in the 1960s. But theirs continued to 
expand as ours began to decline. 

As to what the Soviet motive was, he 
offered last year: 

Their failure to compete successfully in 
other areas can increase the incentive for 
the Soviets to use their military power to in
crease their influence and to gain political 
advantage, whether by direct application of 
milltary force, through intimidation, through 
proxies, or through arms transfers. 

This year, in his posture statement, 
Mr. Brown describes the situation in al
most the same terms: 

The differences between Soviet and U.S. 
investments in military goods (research and 
development, procurement) is even larger. 
In the past decade, Soviet investment has 
been cumulatively about 27 percent larger 
than ours. In 1979 alone, it was probably 
greater by 85 percent. The consequences of 
that investment are now becoming evident. 

Mr. President, indeed the consequences 
have become evident. What should be 
done? The administration's official an
swer, as stated in the past 3 years, has 
been to correct such disparities in a de
liberate, long-term manner. In fact, as 
we have discovered, the administration 
has not funded our Armed Forces ade
quately to perform necessary tasks to 
meet our national security objectives. 

To prove my point, let us examine what 
the Secretary offers this year in an as
sessment of problems we face regarding 
U.S. conventional forces and Soviet 
capabilities: 

Since 1969, we have defined nonnuclear 
adequacy as the capabillty to deal simul
taneously with one major and one minor 
contingency in conjunction with our allies. 

Although, during the past decade, we 
never acquired all the readiness and mo
billty required by this strategy, we were not 
penalized because our potential enemies 
were relatively sluggish ... 

But now times are changing. Without re-

ducing the large forces stationed in Eastern 
Europe, the Soviets have tripled the size of 
their forces in the far east, and they are de
veloping naval and other capablllties that 
will permit them to operate well beyond the 
periphery of the USSR ... We can no longer 
preclude their being able to operate simul
taneously in several different parts of the 
world. 

However, Secretary Brown goes on to 
say: 

Our goal is e. steady improvement in our 
m111tary capab111ties . . • 

Mr. President, I do not consider 
"steady improvement" responsive to a 
serious immediate problem. Let us 
examine just one aspect of the problem, 
the rapid deployment force <RDF) . 

Mr. Brown states that our major prob
lem with the RDF concept is the speed 
with which its forces can be deployed. 
Mr. President, I could not agree more. 
However, as I review his budget proposal, 
I can see only two new initiatives to cor
rect this situation, and they are long
term programs and not adequate to solve 
what he states is our major problem. A 
problem which exists now. 

The Secretary is proposing a new mar
itime prepositioning ship to carry heavy 
equipment and supplies for three Marine 
brigades in overseas forward areas. Also, 
he proposes a new fleet of cargo aircraft 
able to carry Army equipment. These two 
initiatives are in support of the RDF 
concept. Perhaps these programs are 
needed, but under the 5-year defense 
plan we do not see the first fruits of these 
programs until 1983 and 1985. Hopefully, 
the Russians will wait. 

If we focus on the RDF concept, which 
is the force intended to handle all the 
contingencies outside of Europe and 
Korea, the question is: "How do we get 
there now, and once there, can we sus
tain?" 

Mr. President, part of the RDF is the 
2d Marine Amphibious Force <MAF) at 
Camp Lejeune, N.C., We learned from 
the recent Cuban incident that we did 
not have sufficient amphibious lift avail
able on the east coast to deploy the 2d 
MAF. Yet, in Secretary Brown's 5-year
budget plan, we are only building three 
new amphibious ships of one class, the 
Landing Ship Dock <LSD) 41. Construc
tion on the first of these does not start 
until 1983, followed by one each year in 
1984 and 1985. This ship is to replace the 
LSD-28, which will be totally out of the 
fleet by 1987. There are 8 LSD-28's. This 
means that we will not only have to con
tinue to suffer with inadequate amphibi
ous lift for several years, but that cur
rent plans do not provide for a one for 
one replacement of those ships being re
tired. 

Other examples of inadequacies which 
affect our forces sustainability are: The 
lack of ammunition; the fact that the 
C-5A, our largest cargo transport air
craft, can only life 1 XM-1 tank per trip; 
the Army and the Marines need massive 
replacement of combat trucks; the 
tactical aircraft requests are below what 
the Navy and the Air Force desire; and 
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finally, the Navy does not h~ve e~ough 
combat ships to carry out all its assigned 
missions simultaneously around the 
globe. 

Mr. President, I am against "crash 
programs" in general, but the indica
tions make it clear that we do not have 
the luxury of 5 years to rebuild our con- · 
ventional forces. According to all that I 
have witnessed in the past few months, 
the need for reequipping and restruc
turing our conventional forces is with 
us now. This opinion is shared by others. 
I shall submit for the RECORD at the 
conclusion of my remarks a recent 
article in the Washington Star which 
graphically shows that this need must 
be corrected now. 

Last September I rose in support of 
an increase in defense spending. I said 
then that I did not arrive at that posi
tion through experience on the Senate 
Armed Services Committee or because 
my State had an overwhelming defense 
investment. My position then, and to
day, stems from a stark realization of 
what has been done through the budget 
process to emasculate the conventional 
capability of our Armed Forces. It was 
clear last September that they were 
unable to do the job set forth in the 
national security objectives because 
they were not funded to meet that task. 

This week the Senate Budget Com
mittee and the Senate Armed Services 
Committee voted to correct some of the 
glaring deficiencies that I have men
tioned-providing our Armed Forces 
with the funds necessary to improve the 
quality and quantity of conventional 
and strategic arms. This is another step 
in the long road back, but a significant 
one and agreed to by two committees. I 
urge my colleagues in the Senate to sup
port the Defense budget mark for fiscal 
year 1981 with the same sense of urgency 
and concern exhibited last September. 
We in the Congress must act to give our 
Armed Forces the ability to react and 
defend our interests where necessary 
and the credibility to deter aggression 
such as we now witness in Afghanistan. 

The following words of British Air 
Marshal 0950-52) Sir John Slessor were 
featured on the March cover of the 
Armed Forces Journal and are, I be
lieve, an appropriate summation of my 
remarks: 

It ls customary in the democratic coun
tries to deplore expenditures on armaments 
as confiicting with the requirements of so
cial services. There is a tendency to forget 
that the most important social service a 
government can do for its people ls to keep 
them alive and free. 

The article published in the Washing
ton Star follows: 
WHY PLAN RAPID DEPLOYMENT OF THE WRONG 

KIND OF FORCE? 

(By Jeffrey Record) 
The administration's proposed Rapid De

ployment Force appears justified by recent 
events in Southwest Asia. Those events, 
capped by the Soviet invasion of Afghanistan 
in force, argue strongly for the creation of 
a military instrument capable of respond-

ing rapidly to coniingencies in remote areas 
where U.S. forces are not already stationed. 
The issue seems less whether such a force is 
needed, than what kind of force should be 
created. 

As proposed, the RDF is not a separate 
force as such, but rather a family of pro
grams designed to increase the rapidity with 
which existing U.S. ground forces could be 
deployed to areas where such forces are not 
already prepositioned. The administration's 
aim is not to create a new force but rather to 
increase the intercontinental mobility of 
present U.S. Army and Marine Corps forma
tions. 

Two initiatives form the core of the RDF. 
As described by Secretary of Defense Harold 
Brown in his preview of the Fiscal 1981 
defense budget and five-year plan before the 
Senate Armed Services Committee 1n Decem-
ber: · 

"The first will be a. force of Maritime Pre
posl tioning Ships that will carry ln dehu
midified storage the heavy equipment and 
supplles for three Marine brigades. These 
ships would be stationed in peacetime in 
remote areas where U.S. forces might be 
needed. Though not designed for the Marines' 
traditional mission on amphibious assault 
landings against enemy opposition (a capa
bllity we mean to continue, using other 
ships), they would be able to debark their 
equipment over-the-beach if no port ·were 
available. The Marine personnel (and other 
equipment not well suited to preposition
ing) would be airllf_ted to marry up with 
their gear, and be ready for battle on short 
notice. 

"The other major initiative wm be the 
development and production of a new fleet 
of large cargo aircraft able to carry Army 
equipment, including tanks, over intercon
tinental distances. These aircraft would be 
used initially to dellver the outsize equip
ment of the advance forces necessary to se
cure airbases or the ports or beaches needed 
by the Maritime Prepositioning Ships to de
llver their heavy gear. After the initial 
phases, they would assist ln additional de
ployments, resupply, and, 1f needed, intra
theater movements." 

With respect to the first initiative, the 
five-year defense plan would authorize con
struction of 14 specially designed ships and 
the purchase of a.n addltlona.l set of equip
ment for an entire Marine division. Ea.ch 
ship is to be capable of carrying approxi
mately one battallon's worth of equipment 
and 30 days' supply of spares, fuel, ammuni
tion and other combat consummables; the 
ships are to be manned by clv111an crews 
charged with the maintenance of their 
cargoes. 

The proposed new strategic alrllfter
known as the ex-would supplement the ex
isting U.S. strategic airlift fleet of 241 Cl4ls 
and 77 C5As. In a.11 likelihood, the ex will 
be a derivative of the C5A or the commercial 
Boeing 747 jumbo jet, although considera
tion ls being given to a more radical design 
capable of utilizing short runways or even 
unimproved dirt strips. Approximately 50 
CXs are envisaged by the mid-1980s. 

There is llttle question that the admin
istration's proposed maritime prepositioning 
and ex programs would substantially in
crease the rapidity with which the United 
States could generate a ground force buildup 
ln the Middle East and other "hot spots" in 
the world where such forces are not already 
prepositioned ashore. Judged in the llght of 
the virtual absence of a U.S. force presence 
in the Indian Ocean and Persian Gulf, the 
RDF constitutes a. major and imaginative 
first step toward closing the gap between 

U.S. interests a.nd military power in the "are 
of crisis." 

Yet it is only a first step. Indeed, it could 
become a. misstep 1f unattended by other 
measures. An RDF is no substitute for a new 
base structure in the Indian Ocean and Mid
dle East that would permit the stationing 
ashore of U.S. tactical air forces and of 
equipment for selected U.S. ground combat 
units. 

It is a. paradox that despite a half-decade 
of mounting Soviet a.nd Soviet-sponsored ag
gression in Africa, the Middle East and South 
Asia, the United States continues to deploy 
its military forces through the medium of 
an overseas base structure established during 
the early years of the Cold War in response 
to perceived communist threats quite dif
ferent in, locus and character from those 
confronting the West today. With the excep
tion of Diego Garcia, a tiny island in the 
middle of the Indian Ocean, the United 
States possesses no significant military in
stallations in the masstve region of the world 
stretching from Europe to the Ph111ppines. 
What forces the United States does occa
sionally deploy in that region a.re primarily 
naval, sustainable only a.t great distance 
and cost from outside the region. It took 
weeks to assemble the two-carrier battle 
group now in the Jndian Ocean in response 
to the Iranian crisis, since both had to be 
drawn from routine deployments in the 
Western Pacific and the Mediterranean. 

SEARCH FOR BASES 

In short, the significant reorientation of 
U.S. military power demanded by the pro
foundly altered strategic requirements and 
along the littorals of the Indian Ocean can
not be sustained by a. handful of new ships, 
new cargo aircraft, and a. single Marine di
vision. That a more comprehensive force 
presence is needed is recognized by the ad
ministration, which has 1begun an intensive 
albeit belated search for bases and base 
rights ln Kenya, Oman, Somalia and the 
Sudan. 

A second observation to be ma.de about 
the proposed RDF is that it will not be 
fully available for a.t least five years. The 
last of the 14 logistics ships ls not scheduled 
for completion until 1987; even the first 
brigade's worth of ships and equipment wm 
not be available until 1983. As for the ex, 
lt ls unlikely to arrive into the force struc
ture ln significant numbers until 1985. 

INTERIM SOLUTION 

The likelihood between now a.nd the mld-
1980s of continuing turmoil in the Middle 
East a.nd South Asia. a.nd of Soviet attempts 
to exploit that turmoil argues strongly for 
the creation of a sizable interim force pres
ence, even though lt could be established 
only at the expense of existing U.S. force 
deployments ln the European and Pacific 
theaters of operations. Pending the estab
llshment of new bases, the most immedi
ately available candidates for indefinite re
deployment to the Indian Ocean a.re some of 
the carrier battle groups we now maintain ln 
the Western Pacific a.nd the Mediterranean. 

But perhaps the most disconcerting aspect 
of the administration's package of RDF ini
tiatives ls that it addresses only one aspect 
of the problem it seeks to resolve. An en
hanced ab111ty to move U.S. ground forces 
quickly into the Indian Ocean and the 
Middle East is of little a.va.il lf the forces 
themselves are improperly structured a.nd 
armed to deal with potential opponents. 
With respect to contingencies in the Middle 
East, the administration's proposed RDF ini
tiatives may do little more than speed the 
arrival of the wrong kind of forces. 

Like most modern countries, the United 
States maintains two basic types of ground 
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forces: heavy forces consisting of tank and 
mechanized infantry formations; and light 
forces, composed of airborne, amphibious, 
"straight-legged" infantry, and other foot
mobile units. 

Heavy forces are organized around tanks, 
armored personnel carriers and self-pro
pelled artUlery. They possess great firepower 
a.nd are extremely agile on the battlefield, 
since they move entirely on tracked or 
wheeled vehicles. Heavy forces are ibest suit
ed for combat against other heavy forces on 
fiat, rolling, and comparatively unobstructed 
terrain. It is for these reasons that most of 
the U.S. Army's divisions, which are heavy, 
are deployed in Europe or earmarked for 
NATO contingencies. 

Light U.S. ground forces, which include 
the Marine Corps' three divisions, are struc
tured primarily for combat outside Europe, 
particularly in areas where the use of armor 
is inhibited either by the potential adver
sary's lack of armor or by terrain (jungles, 
forests, mountains, etc.). Because light 
forces lack the firepower of heavy formations 
a.nd depend mainly on marching for mov
ing around on the battlefield, they do not 
hold up well in combat against heavy for
mations. This is especially the case in ter
rain, such as deserts, tailor-made for high
speed armored operations of the type that 
have characterized warfare in the Middle 
Ea.st during the past 20 years. 

Light forces, however, do possess one dis
tinct advantage over heavy forces: precisely 
because they are light, they can be moved 
quickly from one region of the world to an
other. The very thing that makes light 
forces relatively immobile on the battle
field-the comparative lack of tanks and 
other heavy armored fighting vehicles
makes them easier to transport from the 
United States to a potential battlefield over
seas. In contrast, heavy forces possess little 
strategic mobility. For example, even with 
the ex it would take weeks to move a sin
gle U.S. armored division by air from the 
United States to the Middle East or south 
Asia. 

SWIFT DESTRUCTION 
And it is here that we confront the great 

paradox of the Rapid Deployment Force: 
those U.S. ground forces most rapidly de
ployable overseas are least suited for combat 
against potential U.S. adversaries in the Mid
dle East and South Asia. The days are long 
gone when a handful of Western troops 
armed with a few Maxim guns could awe 
and subdue the non-industrialized regions 
of the world. Future contingencies in the 
Middle Ea.st are likely to involve combat 
against numerically superior Soviet-model 
client armies of heavy forces whose tactical 
mobility and firepower, even battalion for 
battalion, far exceed that now possessed by 
either U.S. Army or Marine light forces. 
The Iraqi army alone fields some 3,500 tanks 
and armored fighting vehicles, almost seven 
times the Marine Corps' entire inventory; 
the Syrian army has some 2,600 tanks; even 
the tiny army of south Yemen has 260, five
fold that of an unmechanized U.S. Army 
infantry division. 

In short, the kind of ground forces the 
United States might be able to deploy rapidly 
to the Middle East would face the prospect 
of swift destruction by quantitatively and 
qualitatively superior forces operating in 
terrain and a combat environment permit
ting the full exploitation of the weaknesses 
of foot-mobile infantry in the face of tanks. 

Thus if the United States is to develop a 
capacity for effective intervention on the 
ground in the "arc of crisis," more is re
quired than simply the ab111ty to move ex
isting U.S. ground forces faster to that re-

gion. Staying on the battlefield is just as im
portant as getting to it in time. What is 
needed is not just an increase in the strategic 
mobility of our present ground forces, but 
a new type of ground force combining the 
strategic mobility of light infantry and the 
tactical agility and firepower of heavy 
ground forces. 

STUNNING ADVANCES 
Is there a means at hand that would maxi

mize the tactical mob111ty and firepower of 
existing light forces without imposing the 
severe penalties 1n strategic mobility that 
most of the Army has already paid? I be
lieve there is, in the form of a new family of 
small, lightweight tracked and wheeled 
armored fighting vehicles and personnel car
riers which, if married to recent stunning ad
vances in small-caliber anti-armor guns and 
ammunition, could provide the foundation 
for a deadly new light-armored force com
patible with the strategic mob111ty required 
by a Rapid Deployment Force. For several 
years the Marine Corps has been exploring 
these technologies, and has already con
structed prototypes of a two-man, 14-ton 
mini-tank mounting a 75-millimeter, high
velocity gun capable of destroying any known 
main battle tank. A C5A could carry some 
six or seven of these tank-killers, known 
as the Mobile Protected Weapon System, 
compared to only two of the Army's conven
tional MEO tanks. 

Indeed, the Marine Corps appears to be the 
natural primary instrument of any Rapid 
Deployment Force. Traditionally the "first to 
fight" and oriented primarily toward non
European contingencies, the Corps has a his
tory of enthusiasm for innovation in both 
tactical doctrine and armaments unequalled 
by the Army. The Corps moreover possesses 
a force structure more easily adaptable to 
the demands of an RDF. 

In ground forces, as with the human 
body, it is easier to gain weight than t() 
lose it.e 

SOLAR ENERGY 

• Mr. HART. Mr. President, at a time 
when our Nation needs to move as 
quickly as possible to develop alterna
tive sources of energy, such as solar 
energy, and to encourage energy conser
vation, it is disturbing that the Depart
ment of Energy has recently issued rules 
which would discourage Federal agen
cies from both solar energy and conser
vation projects. 

On January 23, the Federal Register 
contained new Energy Department rules 
on calculating the lifetime costs of new 
conservation and solar initiatives. Under 
these new rules, few, if any, of the 66 
new solar projects recently proposed for 
military bases in the fiscal year 1981 
Military Construction bill would qualify 
as "cost effective." 

According to my information, the new 
Energy Department rules are biased 
against conservation initiatives. They 
require an unreasonably high discount 
rate to be applied against energy sav
ings; they specify an unrealistically 
small difference between the forecast 
increase in oil prices as compared to the 
general inflation rate; and they permit 
only a nominal investment cost credit 
which cannot o:ffset other biases. 

Under more reasonable rules, such as 
those now used by the Department of 

Defense, many more solar projects 
would be considered cost-effective. Under 
a measure I have authored for the last 
2 years, the Department of Defense is 
required to consider solar systems in all 
new construction and to use them if they 
are cost effective. In its fiscal year 1981 
budget, the Department of Defense pro
posed building 66 new projects with solar 
systems in 1981, as well as 2,600 units of 
new family housing. Under the DOE 
rules, few, if any, of these projects would 
be cost effective. 

This effort by the Department of De
fense alone will increase the entire coun
try's annual solar sales by an estimated 
20 percent. We cannot afford to have the 
Department of Energy issuing rules that 
would undercut the most aggressive and 
innovative solar program any agency of 
the Federal Government has initiated. 

I have written President Carter urging 
him to suspend immediately the life
cycle costing rules promulgated in the 
January 23 Federal Register and I have 
urged him to reopen the issue. This 
country cannot retreat on solar energy. 

Mr. President, I ask to include in the 
RECORD a copy of my letter to the Presi
dent and a list of the Pentagon solar 
projects proposed for fiscal year 1981, so 
my colleagues can see the great progress 
which would be jeopardized if these rules 
are adopted. 

The material follows: 
COMMITTEE ON ARMED SERVICES, 

Washington, D.C., March 25, 1980. 
THE PRESIDENT, 
Washington, D.C. 

DEAa MR. PRESIDENT: Knowing of your 
strong support for solar energy, the purpose 
of my letter is to bring to your attention a 
situation which I feel may seriously reduce 
the potential for solar energy in the future. 

::."or the last two years, I have authored a 
requirement (10 U.S.C. 2688) for the m111tary 
services to consider solar systems in an new 
construction and to build them if they are 
cost e!l'ective. In the FY-81 M111tary Con
struction budget request, there are 66 proj
ects that include solar systems and in addi
tion, more than 2,600 units of new m111tary 
family housing will use solar to some degree. 
This effort alone will increase the entire 
country's annual solar sales by an estimated 
20 percent-a real shot in the arm. 

However, on January 23, 1980, the Energy 
Department promulgated new rules on life 
cycle costing of new conservation initia
tiveG-including solar initiatives. Under 
these rules, I am told that very few, if any, 
of the solar projects proposed by the Defense 
Dep3.rtment in the FY-81 budget are cost 
effective. 

According to my information, the new En
ergy Department rules are biased against 
con.;ervation initiatives because they require 
an unreasonably high discount rate to be 
applied against energy savings, they specify 
an .mrealistically small difference between 
tlre forecast increase in oil prices as com
pared to the general intlation rate, and they 
permit only a nominal investment cost credit 
whic.i.'l can't offset other biases. 

I urgently request that you immediately 
suspend the life cycle costing rules promul
gated in the January 23, 1980 Federal Regis
ter E,nd reopen the issue. This country can
not retreat on solar energy. 

Sincerely, 
GARY HART. 
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Station and location: Project title 

Fort Bennina, Ga.: 
Tactical equipment shop __________ _ 
Small arms maintenance and supply facility ____ • ___________________ _ 

Fort Brau, N.C.: 
Tactical equipment shop and facility_ 
CO administration and supply facility_ 

Fort Campbell, K)'..: CO administration 
supply/arms bu1ldin1 ____ ----------- _ 

Fort Carson, Colo.: 
Battalion HQ and classroom buildine_ 
Special weapons shop _____________ _ 
Maintance facility DS nond1v _______ _ 
CO administration and supply build-

CRREL:n~:tf:-Fro-st-effects-research-iali~ ~ 
Fort A.P. Hill, Va.: Laser test facility ____ _ 
Fort Hood, Tex.: 

Division HQ and operations buildine
Flieht simulator buildin&----------

Fort. ~am Houston, Tex.: Troop medical 
clime ____ ----------------- ________ _ 

Fort Huachuca, Ariz.: Electromaenetic 
envir. test facility ___________________ _ 

Fort Hunter, Linett, Calif.: Motor vehicle 
maintenance facility _____ ••• _____ • __ _ 

Letterkenny AD, PX: Guided missile 
maintenance facility addition _________ _ 

Fort Ord, Calif.: Troop medical clinic _____ _ 
Fort Riley, Kans.: Aircraft maintenance 

ha near addition_-------------------
St. Louis Supply, Central, Ill.: Health and 

dental clinic __ ---------------------
MOT Sunnypoint, N.C.: Administration 

area improvement_ _______ -----------
Tobyhanna AD, Pa.: Solar enerey hot 

water heatin&----------------------
Tripler AMC, Hawaii: Hospital addition/ 

alteration __________________________ _ 

PROJECTS FOR WHICH SOLAR ENERGY 
COST NOT INCLUDED IN 1391 

Fort Hood, Tex.: Child care center------
Fort Rucker, Ala.: Addition to Lyster 

Army •• __________________ ---- ---- --

Camp Walker, Korea: Physical fitness 
center-···-- _______________________ _ 

Fort Clayton, Panama, C.Z.: Dental clinic •• 
Fort Leavenworth, Kans.: Dental clinic 

alteration and addition ______________ _ 
Goeppineen, Germany: Health clinic at 

Cook Barracks. __ ------------------
Mannheim, Germany: Health and dental 

clinic at Coleman Barracks __________ _ 
Ambera, Germany: Health and dental 

clinic at Pond Barracks ••••• ________ • 
Dexheim, Germany: Health clinic at 

Anderson Barracks ••••• ------------
Fort Leonard Wood, Mo.: Applied in· 

structional buildine.-- ---------------

342 

259 

345 
340 

273 

315 
314 
317 

316 
8 

45 

380 
355 

100 

146 

45 

112 
249 

117 

78 

48 

62 

32 

394 

205 

640 
163 

83 

664 

645 

647 

801 

101 

CONGRESSIONAL RECORD-SENATE 

Budaet cost 
(thousands) 

Latest CWE 
(thousands) 

Annual dollar 
savinas 

(fiscal year 
1984) 

Annual fuel 
savinas 
(BOE) 

DOD 1980, 
payback 
(years) 

DOD 1981 
BOE, $1,000 

DOE 

SIR 

Simple 
payback 
(years) 

8027 

Remark 

$225 $77. 0 $2, 450 39. 0 15. 6 o. 51 o. 06 495 --------------

464 - -- -- -- -- -- ---- --- --- -- -- ---- ------ -- -- ---- ---- -- ---- --- -------- --- ---- ------ --- -- ----- --- --- ----- (1) 

640 
394 

313 

110 
226 
410 

90.0 
72.0 

25.2 

165.0 
120. 0 
412. 0 

3, 192 
1, 536 

735 

8, 100 
6,000 

16, 900 

50.0 
27.0 

14.0 

142. 0 
98.0 

297.0 

14.6 
19. 5 

16.4 

12.1 
11. 8 
13.4 

. 56 

. 38 

.56 

. 86 

.82 

. 72 

.33 

.08 

.03 

.52 

.54 

. 39 

165 --------------
Never (') 

Never (21) 

47 --------------
45 --------------
82 --------------

307 257. 0 12, 600 222. 0 12. 0 • 86 • 52 47 --------------
263 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - (') 

27 16. 0 660 17. 0 14. 0 1. 06 • 40 80 --------------

455 47. 2 1, 012 47. 4 19. 0 1. 00 • 01 Never (2) 
245 10. 5 145 6. 8 24. 0 • 65 -. 10 Never (2) 

267 6. 5 106 5. O 22. 0 • 77 -. 06 Never (2° 

379 11. 7 229 12. 7 20. 4 1. 09 -. 05 Never (2) 

291 512. O 9, 500 337. 0 21. 2 . 66 . 05 Never (2) 

l, 102 50. 0 828 28. 0 22. 0 . 56 -. 02 Never (') 
174 547. 0 11, 400 404. 0 19. 7 . 74 -. 30 Never (2) 

118 -------- ------ ------ -- ---- -- -------- -- -- -- ---- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- ---- ---- -- ---------- -- (') 

147 147. 0 -- ---- -- -- ---------- -- -- ------ -- -- -- -- -- -- -- -- -- ------ ------ -- -- -- -- -- -- ------------ (l) 

193 35. 4 960 4. 3 17.1 . 12 • 18 Never (') 

270 400.0 28,213 303.0 10.0 .76 .59 22 --------------

1, 932 

(6) 

(6) 

(6) 
(1) 

(6) 

(•) 

(') 

(') 

(') 

(') 

1, 932. 0 

45.4 

703.0 

210.0 
46.0 

158. 0 

47.0 

121. 0 

68.0 

72.0 

930.0 

68, 342 

942 

17, 850 

10, 896 
l, 947 

4,000 

781 

1, 587 

1, 337 

993 

21, 600 

1, 130. 0 

44.1 

340.0 

119.0 
22.4 

177.0 

7.3 

14. 8 

11.0 

8.6 

376.0 

18.1 

20.0 

17. 7 

11. 5 
13.1 

18. 0 

22.0 

24.6 

20.2 

23. 9 

18.6 

.58 

.97 

.48 

.57 

.49 

1.12 

.16 

.12 

.16 

.12 

.40 

.39 

.001 

-.01 

.94 

.45 

.04 

-.003 

-.07 

.05 

.05 

.10 

167 --------------

Never 

Never 

(2) 

(') 

41 --------------
73 --------------

Never (') 

Never (2) 

Never (2) 

Never (') 

Never (2 

Never (2) 

1 Missine data due to incomplete solar study. • Not cost effective usina DOD procedures. 
2 Usina DOE procedures the extra annual cost of 0. & M. exceeds annual savines. 1 Project for which solar enerey system(s) are found to be cost effective, but for which costs 
a Prior year project hence desian complete. Solar feasibility study was not required for concept are not shown on the DD form 1391. 

desien, however, will be undertaken. 

FISCAL YEAR 1981 NEW FAMILY HOUSING SOLAR COST 

Solar cost/unit 
as a percent of 

Location Units Total cost Cost/unit Solar cost Solar cost/unit total cost/unit 

Yuma, Ariz •• -------------------------------------- •• --------------- 132 $8, 050, 000 $60, 985 $620, 000 $4, 697 7. 7 
San Francisco, Calif _________________________ •• -------- ________ ------- 270 19, 045, 000 70, 537 2, 627, 000 9, 730 13.8 
El Toro, Calif_ ___ •••••• ------------------------------ ____ ----------- 300 17, 483, 000 58, 277 l, 850, 000 6, 167 10.6 
Fort Ord, CaliL •• ---------------------------------- ---------- ______ • 500 30, 808, 000 61, 616 2, 085, 000 4, 170 6.8 
New London, Conn ___ ----------------------------------------------. 400 24, 608, 000 61, 520 3, 740, 000 9,350 15. 3 

200 9, 716, 000 48, 580 1, 164, 000 5,820 12. 0 
200 11, 173, 000 55, 865 749, 000 3, 745 6. 7 
62 3, 956, 000 63, 806 660, 000 10, 645 16.7 

Fort Stewart, Ga ____ •••• --------------------------------------------. 
Fort Polk, La ______________________ ---- --- ----------------. ----------
Brunswick, Mass. __ • ______________ ---- ___ • _____ --- _______________ • __ 
Norfolk, Va __ -------- __________________________ • ___ • ___ ... _____ • ___ • 232 12, 093, 000 52, 125 l, 280, 000 5, 517 10.6 
Azores------------------------------------------------------------- 150 9, 768, 000 65, 120 508, 000 3, 387 5.2 
Turkey .. _______ •• _. _______ •• __ • -------- __________ ••• ____ •• __ •• ____ • 200 11, 723, 000 58, 615 581, 000 2, 905 5.0 

Total. _______________________________________________________ _ 
2,646 158, 423, 000 59, 873 15, 864, 000 5, 995 10. 0 

• 
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NAACP LE.ADER TO RECEIVE 
HUMANITARIAN AW ARD 

•Mr. HEINZ. Mr. President, I rise today 
to pay tribute to a resident of my State 
with a distinguished record of service 
to the community: Miss Wanda E. 
Burwell, who will be honored this Fri
day, .Alpril 18, 1980, with the "Humani
tarian Award" given by the Steel Valley 
Branch NAACP of Homestead, Pa. 

Let me briefly try to summ,arize some 
of the outstanding accomplishments of 
this fine woman. 

It is noteworthy that the NAACP 
Awards Committee unanimously nomi
nated Miss Burwell for this award be
cause of her achievements in community, 
church, social, and political circles. For 
many years, she has been active in bet
tering the welfiare of all citizens, young 
and old. 

A faithful member of Second Baptist 
Church in Homestead, Miss Burwell is 
the supervisor of "Teens for Christ," a 
nondenominational group for youth 
(ages: 13 to 19 years) in the Steel Valley. 

In addition, Miss Burwell is the co
ordinator and supervisor of the summer 
free lunch program and the coordinator 
and co-founder of the Steel Valley Y
BOP <youth business orientation pro
gram) , which acquaints students in 
grades 9 through 12 with the working 
world. 

She initiated and now serves as pro
gram coordinator of the highly success
ful delinquency .prevention recreation 
program, NYPUM <national youth pro
ject using minibikes), as part of a na
tional YMCA project. 

Miss Burwell is the first black woman 
in the history of the borough to serve 
on the Council of the borough of Home
stead, Pa. She is also a member of Steel 
Valley Community Action, the Home
stead Voters League, the National As
sociation of Social Workers, Demo
cratic Committee Women of Allegheny 
County, the Steel Valley Branch NAACP 
Executive Committee, and the Order of 
the Eastern Star. 

A graduate of Homestead Senior 
High School, Miss Burwell received a 
B.A. in social work from the University 
of Pittsburgh in 1973 and her M.A. '!.n 
social work <cum laude) from the Uni
versity of Pittsburgh in 1975. 

Employed by the Pennsylvania Hu
man Relations Commission as a human 
relations representative, Miss Burwell 
also serves as program director of the 
Homestead Salvation Army. 

In short, Mr. President, I feel hon
ored today to recognize the achieve
ments of Miss Wanda E. Burwell and 
am confident that her dedicated serv
ice to improving the lives of the resi
dents of her community will continue 
long beyond the presentation of the 
NAACP award on Friday.• 

THE IZAAK WALTON LEAGUE 
• Mr. CULVER. Mr. President, recently 
I had the privilege of addressing the 
North Iowa chapter of the Izaak Wal
ton League. As we know, the league and 
its members have long played an im
portant and responsible role in preserv
ing our natural and wildlife resources. 

Many people, however, do not know 
very much about the man for whom the 
league was founded. Izaak Walton was 
an enthusiastic outdoorsman whose leg
endary book, "The Compleat Angler", 
has become the "bible" for many con
servationists and fishermen. He spent 
his life educating people about the out
of-doors and the need to preserve our 
precious resources. 

The Izaak Walton League has pub
lished a brief and informative article on 
the man whose life they honor. It is en
titled "Who in the World Was Izaak 
Walton," and it contains much infor
mation about this unusual man. I ask 
that it be printed in the RECORD. 

The article follows: 
WHO IN THE WORLD WAS IZAAK WALTON? 
Sometimes we "Ikes" seem to forget just 

where our name came from, that our Club 
was named after a man who lived to be 90 
years old, was successful businessman, out
lived two wives, had several children, formed 
a. Company of Ironware, was a. church man, 
self-educated, and developed many friend
ships. He was a. man of substance in his 
community and over the years became a. 
friend to many people by his enthusiasm of 
the out-of-doors. 

Izaak Walton enjoyed friends and took 
many of them fishing. Many of his writings 
in The Complea.t Angler include references 
to his "cronies" who enjoyed going to the 
river in the evening and fishing with their 
dear friend and observing the river for the 
types of animals and fish around the stream. 
Our friend, Izaak, enjoyed this hobby so 
much that he decided to write a.bout it, and 
indeed wrote numerous times about the art 
of fishing. 

It is interesting and exciting to read his 
book The Complea.t Angler. It ls not a. 
scientific book in any way, but a. book writ
ten by a. man who obviously loved the out
of-doors, is very intelligent, and used good 
natural observation. It is a book written for 
other outdoorsmen. In writing his books he 
includes in it not only how to fish with de
scriptions of the fishing poles, the lines, he 
also describes the use of various baits, how 
to attach a worm to a. hook, how to use min
nows, and what time of the year was best 
for various kinds of fish. He describes many 
of the fish, where they lived, and how to 
clean and cook fish. A complete book of fish
ing. His book was not the first book of fish
ing ever printed but it became the most 
popular book if it's day having to do with 
the out-of-doors. Izaak was not, in a sense, 
a. hunter and in fact frequently argued with 
huntsmen about their favorite sport, of 
which was the best. He was an ardent en
vironmentalist for his day, urging the clean
ness of the water and the protection of the 
water and streams. 

Izaak Walton during his time and during 
his many years of life met many of the 
people we read about in our high school 
books. He was born in 1593 and died in 1683. 
He was born 5 yea.rs after the defeat of the 
Spanish Armada. Elizabeth, daughter of 
Henry VIII, was Queen of England and had 
become a world power with her ships domi
nating the seas everywhere. After Elizabeth 
died, Jai:r. es the 1st, son of Mary Queen of 
Scots, became the king and the King James 
version of the Bible was published in 1611. 
Just at this time young Izaak went to Lon
don to begin an apprenticeship as an iron 
monger. At the age of 21 Izaak opened his 
own shop and became very successful. 

Izaak was a good businessman as well as 
a. fisherman "but fish tomorrow and sup 
together and the next day every man leave 
fishing and fall to his business". Izaak Wal
ton would have ma.de a. wonderful addi
tion to our DesMoines Chapter. When he 

states "I envy not him that ea.ts better meat 
than I do nor him that is richer, or that 
wears better clothes than I do; I envy no
body but him, and him only, that catches 
more fish than I do". 

Izaak Walton seemed to be an ardent en
vironmentalist and endears himself in the 
heart of his Waltonlans when he states "and 
now for the water, the element that I trade 
in. The water ls the eldest daughter of the 
creation, the element upon which the spirit 
of God did first move, the element which 
God commanded to bring forth living crea
tures abundantly; and without which those 
that inhabit the land, even all creatures that 
have breath in their nostrils, must suddenly 
return to putrefaction . . . , this is the ele
ment upon which the spirit of God did 
first move and is the chief ingredient in the 
creation. Many philosophers have made it 
to comprehend all the other elements and 
most allow it the chiefest in their mixture 
of all living creatures." e 

UNFILLED PROMISES-UNFll.LED 
RESERVES 

• Mr. DOLE. Mr. President, I rise today 
to discuss and hopefully bring to the 
attention of my colleagues the very se
rious issue of our strategic petroleum 
reserve or rather our lack of one. Not 
only are the American people faced with 
unfilled promises of a national energy 
security policy but also with an unfilled 
petroleum reserve which is our only in
surance against a severe energy supply 
interruption. Another Arab embargo, a 
flare-up in the Middle East peace agree
ment that could threaten our energy sup
ply or an unexpected change in political 
regimes in that very volatile area of the 
world would certainly mean economic 
chaos in our country. Our Nation is ex
tremely vulnerable to an oil supply short
age, yet the Carter administration has 
done nothing to prepare for such an 
eventuality. Everytime a decision con
cerning our strategic reserve must be 
made the administration acts irresponsi
bly, the result of which spells disaster to 
our economy and our national security 
interests. 

Mr. President, at this point I submit an 
editorial in today's Washington Post en
titled "To Fill the Oil Reserve" be printed 
in the RECORD in full. Although I do not 
agree with all the points in the Post 
editorial, it does point out the impor
tance and urgency this issue commands. 

The editorial follows: 
To FILL THE OIL RESERVE 

The retreat from the Strategic Petroleum 
Reserve is a national embarrassment, and a. 
dangerous confession of failure. Instead of 
providing protection; against future disrup
tions in this country's oil supply, the reserve 
has become a. prominent symbol of American 
vulne.ra.b111ty. 

Congress originally decreed that the reserve 
should hold at least 150 million barrels of 
oil by 1978. The Ford administration raised 
the target to 500 million barrels. The Carter 
administration doubled it to 1 billion bar
rels-on paper: How much ls actually in the 
strategic reserve? At present, it's 91 million 
barrels-the equivalent of 11 days' imports
a.nd not a pint has been added since la.st 
sum.mer. The principal reason for the stand
still is that Saudi Arabia objects. 

Some of the oil going into the reserve was 
imported from Saudi Arabia.. The Saud1s 
agreed to be help out in last spring's short
age by keeping their oil production higher 
than they had intended. They said, correctly, 
that they were doing the United States a. 
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favor. They considered it unreasonable that 
they should further be asked to supply the 
oil for a reserve that most Arabs see, also 
correctly, as a defense against the Arabs' oil 
weapon:. 

The Carter administration acquiesced. 
Worse, it has now sealed that decision by 
diropping most of the money for the strategic 
reserve from its 1981 budget. That contrib
uted nearly $1 billion toward balancing the. 
budget. 

It is urgently important to begin filling the 
reserve again. That $1 billion would have 
bought 100,000 barrels a day for the reserve. 
It's a rather modest amount, and it can be 
accommodated without any great effect on 
the market. , 

The present shortage is not in oil but Jn 
ingenuity and determination. By applying 
a little of those two qualities, the adminis
tration will find it possible to put 100,000 
barrels of oil a day into its underground 
storage chambers without using foreign oil 
and without unbalancing the budget. ·rhe 
Naval Petroleum Reserve at Elk Hills, Calif., 
is producing more than that, and the gov
ernment is auctioning it to commercial 
buyers. Some of those bids have gone wildly 
high, to the distress of the administration, 
which knows that high American prices only 
invite further increases by OPEC. The in
telligent solution is to stop selling the Elk 
H111s oil for money, and instead swap it for 
domestic oil produced near the storage sites. 
Perhaps some imported oil would then go 
into the Houston refineries, replacing do
mestic oil put into storage. But that, if we 
may delicately say so, is none of our Saudi 
friends' business. 

There are several ways to pay for it. Mr. 
Carter has imposed an oil import fee, for 
example, that will raise the price of gasoline 
10 cents a gallon. Why not go up another 
penny? That penny would bring in the neces
sary $1 billion a year. Most drivers consider 
it intolerably foolish to drive without acci
dent insurance. Another penny a gallon ts 
a small price for an insurance policy againat 
the destructive impact-on driving, on jobs 
and on the country's prosperity-that ts 
threatened by a serious disruption in the 
flow of imported oil. 

Mr. DOLE. Mr. President, on Janu
ary 23, 1980, President Carter delivered 
his state of the Union message to the 
Congress. During his address President 
Carter emphatically stated the impor
tance of Persian Gulf oil. President Car
ter said: 

The denial of these oil supplies-to us or 
others-would threaten our security and 
provoke an economic crisis greater than that 
of the Great Depression 50 years ago, with 
a fundamental change in the way we live. 

Obviously the administration either 
forgot the President's words or did not 
really believe them in the first place be
cause today our strategic petroleum re
serve remains dangerously low. In 1975, 
both the Congress and former President 
Ford saw the need for a viable strategic 
petroleum reserve. Unfortunately for 
American national security, the current 
administration has given in to OPEC de
mands and stopped the strategic petro
leum reserve program. 

U.S. VULNERABILITY 

Mr. President, the United States to
day is in a very difficult position. With
out adequate oil reserves our entire Na
tion may soon be held hostage by the oil
producing nations of the world. A lack 
of a viable reserve could provoke action 
by our adversaries or force us into tak
ing ill-conceived military action rather 
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than allowing us the option of restraint. 
Today we possess no reserve and sub
sequently have no option. We will be 
forced to intervene to keep the oilfields 
open on behalf of our Arab "friends" who 
gouge us on prices and cause inflation. 
In light of this clear and present danger 
to our national security interests, the 
Senator from Kansas plans to offer an 
amendment to the first concurrent res
olution of the budget to restore the 
needed funding for our SPR program. 
The Post editorial which I mentioned 
earlier makes mention of several avenues 
the administration could pursue in at
tempting to fill our underground storage 
facilities. I compliment the editorial 
staff of the Post for their genuine con
cern about this issue but respectfully 
disagree with the solutions they put 
forth. Taking oil out of our naval re
serve at Elk Hills, Galif., will not produce 
a net gain in terms of available oil re
serves. It is true that by stopping the 
sale of Elk Hills oil to private companies 
on the west coast we will in effect be 
saving domestically produced oil. How
ever, the Senator from Kansas feels that 
Elk Hills oil should remain the property 
of our naval petroleum reserve and that 
it would really not produce the desired 
result merely by having this oil taken 
from one reserve and placed in another. 
For that reason, I will at a later date 
introduce legislation to prohibit the sale 
and/ or transfer of all oil produced at 
our reserve at Elk Hills. 

The second solution suggested by the 
Post editorial is to increase by 1 cent the 
President's proposed 10 cent per gallon 
tax on gasoline imposed by means of an 
oil import fee on crude oil and a rather 
convoluted entitlements program ad
ministered through DOE. Mr. President, 
this is not the proper approach either. 
The oil import fee is ill conceived and 
ill advised at this time of high inflation 
and economic upheaval. Through the 
imposition of the oil import fee we are 
witnessing merely another assault on the 
American taxpayer. It is my belief that 
this fee will not help curb inflation or 
reduce our demand on gasoline but is 
just another burden President Carter de
cided to place on the American people 
in the hope that the taxpayer and con
sumer will foot the bill for his bad eco
nomic policy. Because of the disastrous 
effects the President's proposal will have 
on our economy, I along with several of 
my colleagues introduced on April 2, 
1980, a resolution of disapproval con
cerning the oil import fee. 

Mr. President, on November 8, 1979, 
Senator BRADLEY and I offered an 
amendment to the synfuels bill, S. 932, 
that requires the President to fill the 
strategic reserve at an average daily rate 
of 100,000 barrels. This is not an out
rageous request; in fact, it is probably 
too little but at least it is a start. It is 
more than we are doing right this very 
minute. Today we possess only 92 million 
barrels in the ground but possess a total 
storage capacity of 248 million barrels. 

ENERGY INSURANCE 

We need a strong, viable strategic pe
troleum reserve. We need a disciplined, 
coherent policy and we need an admin-

istration that will not continually bow 
to OPEC pressure. The mandate to pur
chase the oil for our reserve was agreed 
to in the Senate last fall. Today, almost 
6 months later, that legislation is still 
held up in conference and we are being 
asked to forgo the funding for it. Mr. 
President, unless we see the necessity 
and urgency for an adequate reserve and 
its usefulness as an economic and for
eign policy tool, we may not have the 
privilege to debate the issue much 
longer. My concern over the failure of 
this administration to adequately and 
responsibly address the Nation's energy, 
economic and foreign policy crises is only 
highlighted by this latest miscalculation. 
I hope that when the question is brought 
before the full Senate we meet our re
sponsibility and duty better than the 
administration has met theirs. 

Mr. President, the Senator from Kan
sas finds it highly ironic that the argu
ment being used by Mr. Carter to cut 
$1 billion funding for the SPR is that he 
must balance the budget in order to re
duce inflation. However, it is precisely 
the anticipated shortages of oil which 
lead to price gouging by OPEC, which is 
a major cause of inflation. A viable SPR 
would be insurance against such tem
porary shortages, and could help miti
gate oil prices. 

However, perhaps this logic escapes 
the mind of an administration which 
seems to feel that the Arabs are our 
"friends" whom we must placate and de
fend militarily against any and all dan
gers, and which seems to feel that high 
oil prices are a blessing in disguise to 
our economy. If OPEC and high energy 
prices are our friends, God help us when 
we meet our enemy.• 

IOWANS TAKE BROAD APPROACH 
TO ENERGY 

• Mr. CULVER. Mr. President, energy 
independence for this country cannot be 
achieved by a single magic stroke. It will 
require efforts in areas such as solar and 
bi0mass sources, building design for con
servation, and even computer systems to 
keep track of energy-consuming equip
ment. 

A review of 10 projects undertaken by 
energy conscious and innovativie Iowans 
illustrates the range of approaches that 
will be necessary if our energy problems 
are to be solved. Using just under $140,-
000 in Government funds from the De
partment of Energy's appropriate tech
nology small grants program, the proj
ects have ranged from a grain dryer that 
uses solar energy to a computer system 
that will tell home owners how much a 
conservation method would cost for their 
homes and how much energy would be 
saved. Projects dealing with methane 
from animal waste, the use of alfalfa to 
to produce alcohol, solar panels, and pas
sive solar are also included. 

Mr. President, I feel that the broad
based attack on energy problems taken 
by these Iowans is a good model for a 
national approach, and I ask that the 
article from the Des Moines Register de
scribing these examples be printed in 
the RECORD. 
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The article follows: 
FEDERAL PROJECTS FUEL ENERGY-MINDED 

IOWANS 

{By Jim Healey) 
What do cows and solar collectors have in 

common? Money. Federal money in this case. 
Projects involving both a.re among 10 

grass-roots Iowa energy experimem.s being 
paid for by the Department of Energy Re
gion VII office in Kansas City, Mo. 

A SPECIAL REASON 

The project that has generated perhaps the 
most interest belongs to Emily and Frank 
Chiarello of Sioux City. They and their sons 
Paul, 12, and Mario, 14, received $5,976 to 
build solar collectors onto their three-story 
1893 Victorian style home. 

The family has installed 10 collectors so 
far, four on outside walls and six on the 
roof. "With all these decorations and porches 
and so forth, if we can find a place {for the 
collectors), everybody can," Mrs. Chiarello 
insists. 

She has a special reason to succeed. Her son 
Frank III, 19, is a Marine, and "if people 
don't change their lifestyle-and we're try
ing to show them a way-it'll be him who's 
flying those bombing missions in an oil war." 

The Chiarello collectors heat air, rather 
than water, which is blown directly into 
rooms !or heat, or is stored in the base
ment-by using the air to raise the temper
ature of a pile of rocks, which retain the 
heat. "I don't want the ha.ssel of corrosion 
and freezing (with water). If I get a hole I 
get a hole I can crawl up and caulk it until 
spring," Mrs. Chiarello explains. 

The family has hosted workshops to dem
onstrate its collectors-"nothing more than 
a real well-insulated box with an absorber 
plate." Demand has been so great, according 
to Mrs. Chiarello, that "we have printed plans 
for the collectors which we sell for $5, other
wise we'd be on the phone all day." (Their 
address ls 2822 Jackson St., Sioux City, Ia. 
51104.) 

The units work well enough that "we can 
tum our furnace off during the da.y" and still 
adequately heat about 5,000 square feet. But 
she believes "you have to have a backup sys
tem. The sun isn't deoenda.ble." Mrs. Chia
rello figures the 10 collectors her family has 
built so far have cost a.bout $170 ea.ch. 

SUN-DRIED CORN 

The government's cheapest buy in Iowa. 
was a device that John H. Erickson of rural 
Ogden uses to dry his grain. It cost Uncle 
Sam $892. 

For th81t price, Erickson 8/tta.ched a. hemi
spherical tunnel stretching 120 feet a.long the 
ground to his grain bin. The skin of the tun
nel is clear plastic. Sunlight beams through 
and heats a layer of 1 %-inch rocks that have 
been spray-painted black to better absorb 
the sun's heat. 

Erickson's five-horsepower dryer fan pulls 
air through the tunnel into the bin. The air 
picks up heat from the rocks on its journey. 
On a sunny day, it gives from 12 to 16 de
grees Fahrenheit, according to Erickson. 

That's twice as much heait as Erickson 
says he got from the electric heater that 
caime with the grain dryer. 

"A neighbor had the same bin, the same 
percent moisture com and other similar cir
cumstances. [But] my neighbor used the 
commercial resistance heat dryer. I used 22 
percent less electricity during la.st fall's dry
ing season. Saved me $235 in electricity 
costs," Erickson said. 

ELECTRICITY FROM COWS 

Bovine feces-manure to most Iowans
are an intej?ral part of an a.ttemnt in Ames by 
Richard Smith, associate professor of agri
culture engineering at Iowa State Univer- · 
sity, to improve what is called a digester. 

DOT awarded Smith and his graduate stu
dent assistant, Cliff Fedler, $22,821 to figure 

out how not to waste heat as the digester 
turns manure into methane gas, a fuel. 

Digesters already can be used to turn farm 
animals' waste into fuel for engines that 
power electric genera.tors. Smith's ideas is to 
make that process use less energy. 

He explained: "When you digest, you have 
to maintain 95 degrees. That obviously takes 
heat. It seems a. shame to waste that heat, so 
we're trying to develop a heat exchanger 
that would transfer the digester heat to the 
incoming manure. That's especially impor
tant in the winter. You have these open 
front cattle buildings and the manure comes 
in at just about freezing. Preheating it 
would be a great advantage. 

He said roughly two-thirds of his grant 
money will pay the salaries of a la.b techni
cian and a mechanical technician. "I get 
nothing out of it." 

When completed, Smith's unit should be 
capable of handling manure from 50 animals. 

FUEL FROM ALFALFA 

The largest grant in Iowa went to a De
corah project devised by Luther College Pro
fessor Dr. Donald Koeltzow. The DOE is 
paying him $38,103 to create a small still 
to provide alcohol fuel from alfalfa instead 
of the more common com. 

The theory is that alfalfa. is a good idea 
because the left-over mash, useful as animal 
feed, is 50 percent protein, twice the protein 
percentage of com mash. But it's easter to 
make the alcohol using corn. 

So Koeltzow and two associates will see 
if the trade-off is worth the hassle. 

Koeltzow said his experimenters will try 
to develop a solar powered still using a wood
powered furnace as backup in order to cut 
the amount of petroleum fuel needed to get 
alcohol from alfalfa. 

Rather than try !or pure 200 proof to mix 
with gasoline to make gasohol, he said, his 
team will distill 180 proof alcohol, which, 
theoretically, could be burned directly in 
internal combustion engines without mixing 
in gasoline. This should simplify the pro
cedure and make it more practical, he said. 

The 180 proof alcohol ls 90 percent alco
hol and 10 percent water, but the water 
is beneficial, Koeltzow figures. 

Burned inside an engine, it "turns to 
steam and expands, pushing down on the 
piston and helps make up for the difference" 
between the energy content of a.lcohol-80,-
000 BTU's per gallon-and that of ga.soline-
125,000 BTUs per gallon. And there is not 
enough water present to harm the engine, 
he said. 

Also involved are Dr. John Tjostem, who 
will attempt to combine some distillation 
steps to make it more efficient, and Dr. David 
T. Nelson, who will design the hoped-for 
solar still. 

Most of the federal grant will go toward 
paying each of the three about $14.50 per 
hour to do the research and build the work
ing still, according to Koeltzow. 

A NEW GLAZING 

Another apparently successful project in
volving collectors and a.tr is the work of 
Kerry DeYarma.n of rural Cedar Rapids. 

With $1,011 in government money, he is 
testing a new kind of glazing on "ultra low 
cost" homemade collectors. In::itea.d of high
strength glass to cover his panels, DeYarma.n 
is using s. product called Kalwall Sun-Lite 
glazing. 

He says it lets in a bit less light and heat 
than does glass, but keeps almost twice as 
much of that heat inside the collector panel. 

As did the Chiarellos in Sioux City, De
Yarman chose to run air rather than water 
through his panels because air lea.ks are a 
minor problem compared to water leaks. 
DeYarman, however, is using his hot air 
to heat water for washing in his home. 

He pumps the air through plastic pipe into 
his basement and circulates it through a 

copper coil immersed in a water tank. When 
completed, if all goes as planned, DeYarman 
figures his setup would work eight or nine 
months of the year and would knock $125 
a year otr llls heating bill, at current energy 
prices. 

CONSERVING IN A CONDO 

Two Cedar Rapids interior decorators are 
trying to turn their $10,000 grant into blue
prints for a solar heated !our-plex. Elaine 
Drahn said what she and partner Jean An
derson have in mind is a sort of condo
minium that would share a common area. 
"We want something so people near retire
ment can have their own private areas and 
share a central area for activities. 

"We want to use as little energy as possi
ble because they're on fixed incomes. This 
is not for ·the very poor, they already have 
things done !or them, and so do the rich. 
This is for the middle income." 

Drahn said her partner's husband is an 
engineer considering retirement and that has 
suarked additional interest in the project. 
·Because "we haven't found anything as 

cost efficient as passive solar," she believes 
the pair will settle on passive methods, such 
as large southern exposures to catch the sun 
and minimal northern exposures to cut 
drafts from winter winds. 

The entire federal grant is being used to 
pay an architect to draw the plans for what 
the pair calls its Quadraplex, Drahn said. 

HELP FROM COMPUTERS 

At Drake University in Des Moines, Willis 
Cunning, physical plant director, is spending 
$35,960 to work out a computer system to 
keep track of when each of several thousand 
pieces of energy-using equipment needs serv
ice. 

His guess is that if devices using heat ex
changers, cooling towers, pumps, filters and 
other energy consuming mechanisms are 
serviced at certain intervals, they will use 
less energy-somewhat similar to changing 
your !urns.nee filter every month to cut heat
ing costs. 

The system Cunning hopes to develop 
would not operate machines, valves or 
switches. It would tell maintenance work
ers-real people-when to perform certain 
chores to keep devices at their most efficient. 

So far, cunning says he's spent about $20,-
000 for the computer hardware and to pay a 
computer programmer. 

IDEAS FROM SCHOOL 

The Council Bluffs school district has a 
grant of $24,500 to create what it calls 
SPECS-scientifically proven energy conser
vation specifications. 

One part of SPECS will focus on com
munity buildings and another on school 
buildings. A sample of 50 homes will be 
selected in Council Bluffs and those home
owners will report what they do to trim 
costs and consumption, how much their ef
forts cost and how successful they are. 

This will be fed to a computer that then 
can predict how much a Council Bluffs resi
dent can spend on conservation measures be
fore costs outweigh savings. That portion of 
the program is expected to cost around 
$19,000. 

In the second part of the project, a pair of 
wasteful school buildings will be chosen and 
students, their parents and instructors will 
be asked to figure out how to best stop the 
waste of energy. 

Some $5.000 would be available to buy ma
terials that particioa.nts can use to build 
models of the buildings or of problem areas 
so their conservation theories can be tested 
accurately short of actually performing the 
modifications on the buildings. 

MORE ABOUT THE PROGRAM 

Jack Stacy, regional manager of what the 
DOE calls the approoriate technology small 
grants program, said those eight projects
and two others whose originators could not 
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be reached-are among 47 in the fourstate 
region, selected from 732 applications. 

Those interested in the grant program 
should write to the department at 324 E. 
Eleventh St., Kansas City, Mo. 64106, noting 
they want information on appropriate tech
nology small grants, Stacy said.e 

THE CENTENARY OF ROBERT STOLZ 
• Mr. WEICKER. Mr. President, 1980 is 
the centenary of Robert Stolz <1880-
1975), the distinguished Austrian com
poser and conductor. 

A musician of prolific accomplishment 
and a man of high ideals, Robert Stolz' 
rich life of 95 years spanned a momen
tous period in the history of music and 
of human events. 

The last great exponent of the "Silver 
Age" of Viennese operetta, Stolz com
posed 50 operettas and musical comedies. 
Stolz is also known as the last of the 
Viennese "Waltz Kings," the most fa
mous of his waltz themes being "Two 
Hearts in Three-Quarter Time" com
posed in 1929. In addition to composing 
2,000 songs, Stolz wrote 100 film scores 
and received two Oscar nominations. A 
brilliant conductor of Viennese music 
with symphonies throughout Europe and 
America, Stolz recorded innumerable al
bums which sold millions worldwide. 

Robert Stolz earned international 
status as a composer and conductor, and 
was respected throughout the world for 
his work and for his life. He was a mod
est, generous, and caring individual, 
whose genius extended to all fields of 
music, who gave much beauty and enjoy
ment to a troubled world. 

Stolz settled in Berlin in the late twen
ties and watched with horror as the Nazis 
came to power. Though not of Jewish 
descent, he helped many of those per
secuted by the Nazis to escape, even 
smuggling a number of people out of Ger
many concealed in the trunk of his car. 
In 1936 Stolz returned to Vienna only to 
see Austria annexed to the German 
Reich 2 years later. From Vienna, he 
moved on to Paris, finally fleeing to 
America just before Hitler's forces oc
cupied the French capital in 1940. Dur
ing the war years Stolz achieved new 
fame and success in the United States, 
composing film scores in HollyWood and 
touring the country conducting Viennese 
operetta. 

After the war, Robert Stolz returned 
with his wife Einzi, to war-ravaged 
Vienna which would be his home until 
his death in 1975. Stolz continued to 
expand his international reputation as 
a conductor and composer of operetta, 
songs, and film scores, an artist active 
to his last day. 

Robert Stolz is a favorite of mine and 
I am sure of many of my colleagues. In 
1980, I urge all Americans and all people 
throughout the world to celebrate the 
centenary of Robert Stolz and his won
derful music. 

Mr. President, two personal remem
brances of Robert Stolz, one by Aram 
B.akshian, and one by Marcel Prawy, 
give eloquent testimony to the man and 
his music. I ask that the text of these 
two testimonials be printed in the 
RECORD. 

The material fallows: 
RoBERT STOLZ (1880-1975) 

I suppose that when you have a friend 
sixty-three years older than yourself you 
should be prepared to hear the worst. Still, 
when the Austrian Embassy phoned last 
June 27 to inform me that Robert Stolz, last 
of the Viennese "Waltz Kings," had died, 
it came as a real blow. The irrepressible 
Maestro, who would have been ninety-five 
in August, had just arrived in Berlin to con
duct a new series of quadraphonic albums
latest additions to a personal catalog that 
began in 1904 with a wax cylinder recorded 
in Vienna with soprano Selma Kurz. 

Besides conducting and recording, Stolz 
somehow found time to compose two thou
sand songs, one hundred film scores, and 
fifty operettas of his own. As a boy his family 
friends included Brahms, Humperdinck, 
Bruckner, and Johann Strauss, Jr., and it 
was Strauss who, in 1899, persuaded him to 
forsake serious music for operetta and the 
waltz. From then on his course was set. 
After turning the century as a wandering 
Kapellmeister (operetta tours in Brno, Mari
bor, Salzburg, Petersburg, Moscow, and 
Odessa-along with a stint as a bordello 
pianist and circus bandmaster in Berlin and 
many other colorful misadventures), Stolz 
became conductor at Vienna's famous 
Theater an der Wien just in time to direct 
the original production of his friend Franz 
Lehar's Merry Widow and to ride the crest 
of the second great wave of Viennese operetta 
successes-which included, of course, a num
ber of his own. 

In 1929 he made more music history with 
his waltz theme for Zwei Herzen im Dreivier
tel-Takt (Two Hearts in Three Quarter 
Time), the song that launched the "talkie:;" 
in Germany and, on the basis of sheet music 
sold, is second only to Strauss' Blue Danube 
in global popularity. (You still stumble 
across it in the damnedest places; I heard it. 
on Radio Moscow last summer, being played 
with predictably mechanical gusto!) 

Although safely "Aryan" himself, Stolz re
peatedly risked his life smuggling Jews out 
of Nazi Germany, and when Hitler seized his 
native Austria, he voluntarily migrated to 
America. There, at sixty, he started a new 
career in Hollywood, in time winning two 
Oscar nominations for his film music, besides 
reviving the American taste for Viennese 
operetta in several successful cross-country 
tours. After the war, he caught the first plane 
back to Austria and started all over yet 
again; he remained an active and beloved 
artist to the day of his death. 

Robert Stolz was a brilliant conductor in 
the Johann Strauss tradition and a prolific 
composer of everything from a one-act opera 
on a solemn religious theme (Die Rosen der 
Madonna) to Europe's first popular foxtrot 
(Salome) which, under different titles, re
appeared as a global bestseller three times 
in three generations. But, to many 
Europeans, he also came to be a kind of 
symbol. The gentle, generous, and impishly 
humorous little Maestro was a pleasant re
minder that decency-while it usually takes 
quite a bit of buffeting along the way
sometim&s enjoys the final victory, outlast
ing the periodic tides of barbarism that 
threaten to destroy what is best in art and 
human values alike. To the end, he had a 
special gift for rubato. No one was better 
at stretching and enriching what was best in 
a score, or smoothing over the rough parts. 
He had the same gift for life, whether sip
ping wine with his charming wife, Einzi, and 
a few friends in his Grinzing vllla, penning 
his sprightly memoirs, or greeting thousands 
of his fans on the street as he did in Stutt
gart just a few days before his death. As both 
a musician and a man, he warrants remem
brance. 

ROBERT STOLZ AND HIS CENTURY 

(Written by Marcel Prawy) 
(Translation by Prof. John R. Russell) 
The world held its breath for a moment 

and Austria bade farewell to the truly most 
significant, original and gifted master of the 
so-called 'light muse' whom the country has 
brought forth since Johann Strauss. All state 
theaters in Vienna flew black flags and 
thousands came to deliver a final greeting to 
the infinitely popular composer whose mortal 
remains lay in state in the foyer of the 
Vienna. State Opera before they were con
signed to a grave of honor of the community 
of Vienna. 

On the 27th of June, shortly before his 
ninety-fifth birthday, Robert Stolz passed 
away in his beloved Berlin, where in 1930 on 
the back of a menu in the Restaurant Kem
pinski he had sketched for the first German 
sound film the song "Two Hearts in Three
Quarters Time" which became world famous. 
When in 1899 the nineteen-year old music 
pupil Robert Stolz heard at the Vienna Opera 
the overture to Fledermaus under the direc
tion of the composer, he formed the resolve 
to follow in the steps of the Waltz King. It 
was not easy for him for his father, a re
spected Graz composer and Director of the 
Conservatory, was a friend of Brahms and 
Bruckner and was raising the youngest of his 
twelve children in the spirit of these mas
ters. And the first compositions of the young
ster-from 1887, six years before Puccini's 
first operatic success-do not yet let one 
suspect the late creator of innumerable 
songs. 

However normally his career developed ex
ternally-rehearsal conductor, positions as 
conductor in provincial theaters, finally dis
covery through the preparation of the world 
premiere in 1905 of Lehar's The Merry 
Widow-the peak to which he climbed was 
noteworthy and unique. Stolz cannot be 
categorized as a creator. Was he an operetta 
composer? In spite of almost sixty works for 
the stage, that characterizes only a part of 
his work. Was he a hit composer? Surely not, 
for so many of his more than 2,000 wonderful 
mini-songs escaped from the commerical 
market into immortality. Was he a film com
poser? Even his hundred (or more) sound 
films are only a small portion of Stolz's di
verse palette. 

Was he a. Viennese composer? Certainly, in 
a certain sense Vienna was his spiritual 
home-but the native of Graz was humanly 
and artistioally a world citizen without 
equal. In Vienna before the First World War 
he first drew attention as a composer and 
during the war through chansons for the 
cabaret and through Viennese songs which 
become 'evergreens,' but his great pieces for 
the films went from Berlin around the world. 

New York discovered him as one of the 
greatest conductors of Viennese music. When 
he had voluntarily emigrated, when Austria 
in the Second World War did not exist on the 
map, when for the Americans Vienna had be
come the capital of an imaginary, non
existent, enemy country, then he stood at the 
head of the New York Philharmonic and was 
alone as representative of his homeland in 
great symphonic concerts for Johann Strauss 
and the other masters of Viennese music as 
well as for Viennese operetta which was any
thing but well known at this hour when the 
musical was being born. With the leading 
symphonies of the country he created his 
unique position as director of Viennese mu
sic, something he continued with triumphal 
success in all of Europe after the war. 

The world significance which Robert Stolz 
won for himself in the last three decades of 
his life is a phenomenon without precedence 
and whose basis was created by his music. 
In its diversity and colorfulness, in its rich 
variety it stands above that of all of his fel
low composers in the genre: Robert Stolz 



8032 CONGRESSIONAL RECORD-SENATE April 16, 1980 

wrote as Viennese and American, Parisian 
and Berliner, Spaniard and Hungarian. Like 
no one else he understood how to write 
masterworks for the great radiant voices 
which in da.ys gone by in films and operettas 
gave life to his songs. And yet he was ahead 
of his time. He also sensed the magic of 
whispered sounds and thus anticipated the 
era. of microphone voices; for just this rea
son his songs have remained evergreens into 
our own days. 

On the podium he is his own most com
pelling interpreter-sales of records with 
Stolz conducting run into the millions. For 
him conducting his own works and also the 
works of Strauss, Lehar and Kalman meant 
the magic word "rubato": never a rigid 
rhythm, in every measure a new freedom, 
a quickening, a holding back, an unceasing 
delicate breathing along with the music. His 
songs sound so simple and yet are com
plicated structures, full of surprises, of un
usual effects-they always go off in a direc
tion other than one would expect. And they 
are sad. They do not sing of the great trag
edies of the world, but of the small ones 
which seem so large when you experience 
them yourself. Thus they speak the language 
of all men. 

Robert Stolz was managed splendidly. His 
spouse Yvonne Louise, whom ae tenderly 
called "Einzi," is his fifth wife-and will re
main for music history "Robert Stolz's only 
wife." She understood what one has to do in 
order to achieve Olympian status in the pres
ent world. It was a wonderful, hap.py mar
riage-in the more than thirty years of its 
existence she was never further from him 
than her seat in the first row from the con
ductor's podium. "I'm in Love with My Own 
Wife" is the name of a magical Stolz song. 

He was a wonderful, modest, loveable, gen
erous--and unbelievably modern person. One 
had to use all possible tricks to get him into 
a. conversation a.bout the allegedly good old 
days he had experienced. He lived through 
his century completely and yet for him there 
was no yesterday, scarcely a. today and only 
a tomorrow. What interested him was how 
things would develop: with his writing, with 
the music of others, with the world. He also 
taught us how one can bear the burden of 
genius, remain active in the "music market" 
of 1975 and still preserve the manners of the 
most perfect gentleman of Old Austria. 

We thank you. 
Heads of state have praised you. Vienna 

and other cities have made you an honorary 
citizen. You are a.n honorary citizen of our 
hearts, dear Robert Stolz. The curtain has 
fallen on a great life. The curtain is rising on 
a great immortality.e 

HIGH INTEREST RATES 
• Mr. DURKIN. Mr. President, imme
diate action is imperative to reverse the 
Federal Reserve Board's policy of eco
nomic disaster-the policy of raising in
terest rates to unprecedented levels in a 
misguided attempt to curb energy in
duced inflation. High interest rates have 
fueled, rather than slowed, today's dou
ble-digit rate of inflation. Not only has 
inflation continued to spiral •but in many 
sectors of the economy a severe reces
sion has begun to set it. Needless and 
cru~l unemployment is rising rapidly, es
pecially for the homebuilding and the 
real estate industries, the automotive in
dustry and small business generally. To
day I am cosponsoring and urging im
mediate Senate action on Senate Reso
lution 392 which calls upon the Board of 
Governors of the Federal Reserve System 
to promptly and substantially reduce in
terest rates. Simply stated the practice 
of raising interest rates must be halted-

now before more of my people suif er fur
ther. 

While all segments of our economy 
have been hurt by high interest rates, the 
housing industry and the real estate 
market has been the most immediately 
affected. Thousands of New Hampshire 
homebuilders and associated construc
tion trade workers are presently out of 
work. According to the Home Builders 
Association of New Hampshire unem
ployment in the State's housing indus
try is now well over 50 percent and climb
ing da1ly. The immediate future does not 
look encouraging unless prompt action is 
taken. The Commerce Department has 
already reduced its projection for 1980 
housing starts in the Northeast by over 
60 percent. These alarming figures are 
not unique to New Hampshire. They rep
resent a nationwide trend of plummet
ing housing starts and skyrocketing un
employment in the housing related in
dustry. 

The real estate industry has also suf
fered drastically. The ability of prospec
tive home buyers, especially our young 
couples, to purchase their "dream home," 
has been shattered by prohibitively high 
interest rates. Housing prices have 
climbed tremendously in recent years, 
beyond the means of many to pay, and 
as the construction of new homes 
screeches to a halt, hous;ng prices will 
be forced up even higher. A shortage of 
affordable housing and available and af
fordable financing is crippling realtors 
and dashing the hopes of prospective 
home buyers. 

The administration's policy of deny
ing affordable credit is seriously disrupt
ing the automotive industry as well. 
Both buyers and sellers are suffering. 
The problem is ravaging Detroit, of 
course, and in New Hampshire, dozens 
of automobile dealers have already 
sold out or closed down. The next few 
months will determine the fate of doz
ens more. The dealerships that are still 
open must pay 21 percent or more on 
their expensive inventories, while buy
ers consider themselves lucky to secure 
an auto loan at any price. As a result, 
car sales have plummeted and will not 
recover until interest rates are lowered 
substantially. Additionally, layoffs are 
growing in our auto-related industries 
in New Hampshire. 

High interest rates are also hurting 
business, particularly small business. If 
we are ever going to increase our coun
try's productivity, a crucial step to solv
ing our inflation woes, small business 
must have available financing for capi
tal formation and new research and 
development. High interest rates, how
ever, retard productivity and increase 
the inflation and unemployment rates. 

It is important to remember the real 
impact of unemployment. I am not re
ferring to faceless statistics, I am talk
ing about real people in New Hampshire 
who are losing their jobs-their liveU
hoods-their hopes-because of high 
interest rates and a forced recession. 
The young realtor on the seacoast, the 
carpenter in the lakes region, and the 
logger in the north country are all suf
fering from the ravages of today's dou
ble-digit inflation without a paycheck. 
As unemployment spreads to other sec-

tors of the economy the Federal deficit 
will inevitably grow. Tax revenues will 
decline and unemployment-related ex
penditures will increase. Each 1-percent 
rise in the unemployment rate increases 
the Federal budget deficit by almost $20 
billion a year, thus making our efforts 
to balance the budget that much more 
difficult. 

The United States is still the strong
est economy in the world. Every Amer
ican who wants to work should be able 
to find a job in the private sector. High 
interest rates which force people out of 
work are contrary to the principles 
which made this country great and ex
tremely disappointing to our people. 

As one unemployed resident of Berlin, 
N .H., told me recently, "Regardless of 
the State and national unemployment 
figures, when I'm out o! work, the unem
pioyment rate is 100 percent." 

Finally, homeowners, businesses and 
industries, are reluctantly deciding they 
can't afford to make energy saving im
provements to their property and are 
being left out in the cold because of sky 
high interest rates. We will never get our 
energy-induced inflation under control 
until we reduce our dependence on ex
pensive and undependable foreign fuel. 
The longer we delay our decision to de
crease our consumption of imported oil 
the longer we will have to withstand the 
inflationary impact o! high energy costs. 

Mr. President, since coming to the 
Senate, I have worked hard to cut out 
wasteful and ineffective Government 
programs. The Congress is vigorously 
working to reduce the Federal deficit 
and balance the Federal budget. I firmly 
believe that continuing a high interest 
rate policy which is clearly increasing 
unemployment and crippling our econ
omy is counterproductive to our effort. 
That is why it is crucial for the Senate 
to adopt the resolution I am cosponsor
ing today and that is why I urge my 
Senate colleagues to join with me in di
recting the Federal Reserve Board to 
take steps immediately to reduce sub
stantially the outrageously high interest 
rates.• 

THE BROOKE-CRANSTON PRO-
GRAM-EMERGENCY HOME PUR
CHASE ASSISTANCE ACT 

•Mr. DURKIN. Mr. President, in recent 
months, record-high mortgage rates pro
pelled by the outrageously high interest 
rates foisted upon us by this administra
tion have forced all but the wealthy out 
of the housing market. As a result, the 
housing market has collapsed, threaten
ing the livelihood of thousands of home 
builders, their suppliers, and realtors. 
Millions of Americans, .especially young 
couples, are losing all hope of owning a 
home. 

The situation is a grim preview of the 
pending recession, but it is not irre
versible. Today, I am proposing a series 
of measures to stem the tide of a reces
sion and fight inflation. Significant im
provements can and must be made in the 
housing market without spending vast 
sums of money. In fact, a moderate in
vestment now will surely save the Fed
eral Government billions of dollars by 
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preventing massive unemployment in the 
housing and related industries. Accord
ing to the Congressional Budget Office, 
each 1 percent rise in unemployment 
increases the Federal budget deficit by 
approximately $20 billion. We simply 
can't afford high unemployment. 

In New Hampshire the job toll in the 
building trades is discouraging. Last 
year, 4,424 men and women were em
ployed directly in the home-building in
dustry. The Home Builders Association 
of New Hampshire estimated that by the 
end of March, half of the State's builders 
were out of work. By the end of the year, 
the association predicts as many as 
three-quarters of the builders will have 
lost their jobs, their businesses, and their 
hopes for their future. 

New Hampshire is one of the fastest 
growing States in the Nation, yet due 
to prohibitively high interest rates its 
housing industry is at a standstill. The 
problem is not isolated to my home State. 
According to the U.S. Department of 
Commerce, there were about 257,000 
housing starts in the entire northeastern 
quarter of the Nation last year. In Jan
uary, the Department predicted 190,000 
starts for 1980. By February, the Depart
ment forecast only 70,000 starts for the 
entire year-a gut-wrenching decline of 
73 percent. 

One of the strongest tools to rebuild 
the housing industry already exists: the 
Brooke-Cranston program, also known 
as the Emergency Home Purchase As
sistance Act. The program was enacted 
6 years ago to help stabilize the housing 
market by providing mortgage assistance 
in times of recession or when interest 
rates become prohibitively high. 

I am cosponsoring amendments to 
Brooke-Cranston to make it more re
sponsive to today's needs. The act was 
last invoked during the 1974 recession, 
and should be revised immediately by 
Congress to expedite implementation. I 
ask my colleagues in the senate to join 
me in supporting this much-needed leg
islation. 

The revised program would authorize 
the Government National Mortgage As
sociation to purchase mortgages at the 
market rate and resell them at a reduced 
rate to home buyers. In 1975-76, the 
GNMA purchased $6.4 billion in low-in
terest mortgages at an ultimate cost of 
only $412 million. That investment 
helped 190,000 home ·buyers obtain a 
mortgage and created 70,000 jobs in 
housing construction and related indus
tries. Similar success can be had this 
year. 

Clearly, the time for Brooke-Cranston 
is now. I have called on Moon Landrieu, 
Secretary of the Department of Housing 
and Urban Development, to use his au
thority to invoke the Brooke-Cranston 
program immediately. And I vehement
ly object to the Carter administration's 
ill-advised decision not to request funds 
for implementing this desperately 
needed measure. 

In addition, as the chairman of the 
senate Subcommittee on Energy Con
servation and Supply, I am opposed to 
the mandatory new building energy 
perfotrmance standards, which are 
scheduled to become effective in the fall 

of 1981. These ~tandards would ad
versely affect our already cr.i.ppled hous
ing and real estate industries. The 
standards are designed to limit the 
amount of energy used in all new build
ings. While I strongly believe that en
ergy conservat:on, or better yet, energy 
efficiency, must be one of the Nation's 
top pr~orlties, I oppose this ill-con
ceived federally mandated approach. 
'I'he Department of Energy's own esti
mates predict that these standards will 
increase housing costs by $0.75 to $1 
per square foot. When hidden costs 
such as professional design work and 
computer time are taken into account, 
the· real cost increases could well be 
double this figure. The improved energy 
efficiency of a home will undoubtedly 
be outweighed by the significantly high
er construction costs and will serve as a 
further deterrent to homebuilders and 
buyers alike. There is a much better way 
to encourage energy efficiency in hous
ing-Federal income tax credits and low 
interest rates. 

In addition, the standards program is 
doomed from the start, because DOE 
will be responsible for its administra
tion. In its brief history, DOE has done 
little but hamper efforts to solve our 
energy crisis. DOE has been a very ex
pensive "symphony of chaos." There is 
no reason to ,believe that the new build
ing energy performance standards will 
bring anything but more bureaucrat 
bungling and further inflation. Enough 
is enough. 

As the only Democrat in the U.S. Sen
ate to vote against creating the Depart
ment of Energy, I do not wish to see 
DOE take over and mismanage any more 
responsibilities which should be handled 
at the State level. I still believe that the 
lowest level of government that can do 
the job, should be the highest level of 
government to get the assignment. 

Finally, I want to take this oppor
tunity to voice my strong objection to 
the so-called Ullman bill, H.R. 5741, 
which imposes strict limits on the use of 
tax-exempt municipal bonds to finance 
certain mortgages. The Ullman bill was 
passed by the House on March 26, and 
has yet to be introduced in the Senate. 

States, cities, and counties should be 
able to use the bonding capabilities to 
encourage the construction of housing 
for low-income and middle-income peo
ple. The Ullman bill intended to elim
inate the use of tax-exempt mortgage 
bonds for luxury accommodations, but it 
went too far and could further constrict 
an already tight housing market. I will 
actively oppose the Ullman bill on the 
floor of the U.S. Senate. 

The present situation spells disaster 
for those who need new housing and 
those who build it. The measures I have 
outlined today will address the crisis and 
bring immediate improvements to the 
housing market. 

The collapse of the housing market is 
upon us now. We cannot wait for the 
gradual improvement of the economy to 
once again make homes affordable. If 
few new homes are built this season, 
when interest rates finally do come 
down, the demand for houses will so far 
exceed the supply that only the rich will 

be able to buy that piece of the Ameri
can dream. Furthermore, arbitrarily and 
artificially restricting the housing mar
ket will trigger another unnecessary in
flationary surge in the housing market, 
especially in fast growing States like New 
Hampshire. 

I urge my Senate colleagues to join 
me in support of the Brooke-Cranston 
program and the overall effort to 
strengthen our economy and the housing 
industry and real estate market before it 
is too late.• 

SENATOR DURENBERGER ON THE 
NEED FOR TAX REFORM 

• Mr. ROTH. Mr. President, since com
ing to the Senate in 1979, my distin
guished colleague from Minnesota <Mr. 
DuRENBERGER) has become actively in
volved in efforts to reform our tax laws 
and to reduce the high tax burden im
posed on the American people. 

In a recent speech, Senator DuREN
BERGER provided an excellent analysis of 
our tax and economic problems and of
fered his views on the steps we must 
take for economic growth in the new 
decade. 

The Senator points out that our tax 
laws were written for an economy with 
little or no inflation. With an inflation 
rate in excess of 6 percent the tax sys
tem functions badly; with our present 
rate of 18 percent the system breaks 
down. He recommends legislation that 
would index inflation out of individual 
and corporate tax rates, the depreciation 
deduction, and the basis for capital gains. 

Further, the Senator stresses that our 
tax system must allow for adequate capi
tal formation to provide modern and 
efficient plants and equipment to create 
jobs, increase capacity, and improve pro
ductivity. Our policies must encourage 
savings and investment and deemphasize 
consumption to correct the imbalances 
between the growth of supply and de
mand. He also points out that we must 
have the fiscal discipline that will let us 
operate the Government without a defi
cit for a sustained period. 

Mr. President, I submit for the RECORD 
Senator DAVE DURENBERGER'S speech. 

The speech follows: 
SPEECH BY SENATOR DAVE DURENBERGER 

Thank you. It's a pleasure to be here to
night and share my thoughts with the peo
ple who keep America balanced. 

One of the many reasons why I've looked 
forward to being here tonight is because I 
believe that you and I approach our critical 
economic issues in the same way. 

We know that free enterprise works better 
than a managed economy. 

We know that preserving a strong system 
of private enterprise depends upon the 
maintenance of fair profits and renewed 
emphasis on capital investment for all busi
nesses-both large and small. 

We are increasingly distressed by the stag
gering growth of federal spending. 

And, we want to rein in the new breed 
of government regulators who are riding 
roughshod over the traditional boundaries 
between the public and private sectors. 

A few weeks ago I heard the President 
deliver a State of the Union Address in the 
first month of the first year of a new decade. 
I wanted a speech that would inspire us for 
the 1980s, but he gave us no inspiration, no 
challenges and no direction. 
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So, I want to fill that void a.nd give you 
my economic challenges a.nd my direction 
for the new decade. We must shift our 
orientation from encouraging consumption 
and accepting runaway government spending 
toward rewarding greater savings a~d ca.plta.l 
formation. 

Capital formation is essential !or economic 
~rowii1 a.nu real wage increases; why has the 
United States done such a. ba.d job of it? A 
multitude of public policy measures penalize 
saving a.nd investment, a.nd divert resources 
a.way from capital formation a.nd future pur
chases toward immediate consumption by 
individual and government. The worst of 
these policies-and, unfortunately, one o! 
the most pervasive forces in this country ls 
our federal tax system. The multiple taxa
tion of saved and invested income destroys 
capital formation. Individuals must pay taxes 
on essentially a.ll income they earn, whether 
they spend it immediately or invest it. The 
same holds true of corporations a.nd their 
profits. This means that a dollar of current 
income ls taxed only once when spent for 
consumer goods. But, that same dollar, when 
it ls put into savings, ls subject to taxa
tion on the interest, dividends, ca.pita.I gains. 
It ls no wonder that people respond by sav
ing less and investing less. 

This tax distortion ls particularly great in 
the case of dividends. The return on equity 
ls also subject to an lnltla.l corporate profits 
tax of 46 percent. To be sure, so-called ca.pita.I 
gains a.re taxed at lower rates than ordinary 
income, but this only lessens the pa.in; it 
doesn't cure the disease. 

The system does little to help new risky 
or small enterprises prosper. There is almost 
nothing to assist individuals a.nd !am111es 
who wish to start new businesses. Govern
ment's unspoken policy ls to keep people out 
of bi•siness. Indeed, much of the tax system 
seems like a.n evil contrive.nee designed to 
keep people from making and keeping money. 

The long-run economic and social implica
tions of retarding entry, innovating and mo
b111ty, a.nd impairing individual lnltla.tive 
and self reliance a.re disastrous. And, what's 
worse, the disaster is going unnoticed by too 
many. The problem of trying to save and to 
accumulate or conserve real assets 1s one of 
the most pressing and widespread economic 
and social problems in America today. It af
fects every person and every institution. 

When people ask me, "How can I save and 
protect myself from inflation," I have no 
good answer. I can't even answer for myself 
or my family. I doubt that my colleagues 1n 
the Senate have the answer--except for the 
growing number o! Senate millionaires who 
can afford to shelter their income from 70 
percent tax rates-and I know the President 
does not. 

A second and related challenge is the 
equally important need to curb the growth 
of big government in the United States. The 
recent growth of government has not only 
generated and exacerbated many of our eco
nomic problems--especially the most funda
mental problem of inflation-but it has also 
become a. threat to our basic liberties. 

One of the things I am bringing to the 
Senate is the ability to look at things in a 
new light. Government has grown because 
politicians thrive on defining new needs of 
people that only government can meet. And 
government has grown because once in omce 
those same politicians la.ck the ability and 
wllllngness to meet those needs innovatively. 
We are using the same programs in the 1980s 
that were designed for the 1960s-the times 
have left government behind. 

The much-heralded establishment of a new 
congressional budget process in 1974 was 
supposed to have brought needed discipline 
to Congress. But that is not the way things 
have worked out. In fact, since the new pro
cedures were instituted in 1974 the federal 
government has accumulated a. deficit of 
$208.7 billion. We can't afford too many re
forms like that! 

There is an unquestioned consensus that 
the growth of government 1n this country 
must be controlled. Yet, the mechanism of 
politics and legislative action makes this 
difficult. The general pressures may be to 
curb spending, but the particular pressures 
are to increase it. The workings of entirely 
honorable political self-interest yield a re
sult in which the particular wins out over 
the general. In large part, it is the problem 
of 535 men and women representing 50 spe
cial interests-the 50 states. A bill I am spon
soring will restrict the growth of Federal 
spending to the gains in our economy. It will 
allow government to grow in real terms
but its growth will be limited to our ab111ty 
to pay for it. 

The proposal would limit the growth of 
the Federal budget to a fixed percentage of 
the Gross National Product. '!his amend
ment has the flexibil1ty of allowing % of 
both Houses of Congress to change the Fed
eral spending base from which the future 
limits a.re calculated. There is also a. provi
sion which would allow Federal spending in 
excess of the limit should the President de
clare a state of emergency. 

Some opponents argue that a. spending 
rule will destroy the government's ab111ty to 
implement counter-cyclical fiscal policy. This 
ls not true. My bill offers both stab111ty and 
flexib111ty. The 21-month time difference 
between the calendar year in which gov
ernment spending is based and the fiscal 
year in which the money ls actually spent 
will have a counter-cyclical stabilizing 
affect. If, !or instance, the economy peaks 
in 1979, spending growth wm be relatively 
large in fiscal year 1981, when the eccnomy 
most likely will be in a. slump. Conversely, 
slow GNP growth wlll slow Federal spending 
21 months later when the economy ls in a. 
boom and growth in government demand 
may invite inflation. 

What can we do about capital formation? 
As you know, Congress has enacted several 
tax bills since 1969 under the guise of "re
form." In truth, the result has been the re
vision of the tax structure in a. haphazard 
manner. The so-called reforms have only 
responded to particular short-term pressures 
and short-sighted, politically motivated agi
tation for changes. 

We have never analyzed the basic objec
tives of our Federal income tax policy-what 
these objectives a.re and what they should 
be-and considered how well our policy has 
worked or what it poses for the future. For 
example, we have used the Federal income 
tax structure to stimulate demand or to pro
mote economic growth and full employment. 
At the same time, we've tried to use the tax 
structure to maintain stable prices, a.nd, 
a.void inflation. In addition, the tax system 
1s used to achieve an endless number of so
cial and economic objectives. 

The use of the tax system for so many 
fundamental and diverse objectives has oc
curred at the price of extraordinary com
plexity. And, we've built into the tax struc
ture serious horizontal inequity; that ls, a 
failure of taxpayers similarly situated to 
bear equal tax burdens. We complain about 
this lack of fairness at the same time we're 
demanding simplification. 

Reconc111ng our complaint with our de
ma. '1d won't be easy. I am convinced that 
wholesale structuring of our entire Federal 
tax system ls needed, and we must begin 
soon. 

This restructuring should start with busi
ness income. The largest problems in this 
area. are the double taxation of corporate 
earnings and the proper determination of 
real earnings in an inflationary economy. 

The corporate income tax ls really a ba.d 
tax in principle. To the extent 1t 1s shifted 
forward in prices, it operates capriciously 
with unpredictable and unknown effects Jn 
prices. To the extent it ls not shifted for
ward, it penalizes emctent producers and 
thereby a.wards the inefficient. It distorts 

capital structures in favor or debt financing. 
This latter effect makes business more vul
nerable to recession. It increases the cost o! 
equity capital. 

There must be integration of the corpo
rate and personal income taxes to mitigate 
the impact of the double tax burden on ia
come rrom business enterprise conducted 
through corporations. Virtually every other 
major industrial nation in the world has rec
ognized this !act and adopted some form 
of integration. 

Congressman Ullman, Chairman of the 
House Ways and Means Committee, sees a 
very important place in our Federal ta.x 
system for a consumption tax such as a 
single or double rate value-added tax on 
the broadest possible base. This can be an 
extremely emclent and simple tax in proper 
form. Almost all major industrial nations 
in the world now rely heavily on such a. 
tax. It need not be regressive-by credit 
devices, it can at least be proportional. Pro
gressivity can be accomplished to a proper 
extent through the personal income tax. 

s -i-~h a tax would raise large ·amounts of 
revenue efficiently a.nd would permit lower
ing 1..oe cu1·p0rate rate significantly, while 
integrating the corporate and individual tax 
structures. I have not advocated such a tax, 
because I doubt we can enact it in proper 
form and it could have a tremendous in
flationary imput. But I a.m convinced that 
it should be thoroughly explored, along with 
other tax reform proposals. 

Our desperate need for tax reform missed 
the attention of President Carter. His 1981 
budget not only opposes tax cuts, but it 
includes a non-legislated individual tax in
crease this year of approximately $40 billion. 

The President's budget ignores the reality 
that not all tax cuts are inflationary. 

The distinction comes in the structure, or 
shape o! the tax cut. In the traditional ap
proach, by increasing the standard deduc
tion and personal exemption and by grant
ing rebates, which the President recom
mended in 1977 and Congress fortunately 
rejected, the amount of cash held by con
sumers ls increased. The logical response ls 
to spend it, because there is no new incen
tive to do anything else. Only about 5% o! 
this type of tax cut ls permanently saved. 
This-plus added government spending de
signed to increase demand is the conven
tional response to recession. 

But this type of tax cut normally accom
panied by increased Federal spending gives 
the government a. budget deficit which sends 
it into competition for in·;es '.,rnc;.1t dollars 
with any industry which tries to expand to 
meet rising demand. With no significant rise 
in savings to fund both the deficit and in
vestment, we soon get higher interest rates, 
more money being printed, and e. new round 
o! inflation. 

Faster depreciation, savings exclusions, a.nd 
marginal tax rate reductions can help move 
us to higher real income by increasing eco
nomic growth, providing a larger base from 
which to collect revenue. In the meantime 
the additional savings can finance the short
run deficit without inflationary money 
creation. 

For the short term, that is this year a.nd 
next, I am sponsoring three Senate bllls tha.t 
would assist in solv.l.Hg cur iuu:.1cc!iat ~ prob
lems: 

First, a blll that would index inflation out 
of individual and corporate tax rates, the 
depreciation deduction and the basis for 
capital gains; 

Second, a bill providing for accelerated 
deprecation, the 10-5-3 b111; and 

Finally, a bill providing for a savings 
incentive. 

Our tax laws were written !or an economy 
with little or no inflation. With an inflation 
rate of 6 to 8% or more, the tax system func
tions very badly. Wi'th e.n inflation rate of 
13.3% the system virtually breaks down. Of 
course, I want to reduce the infiation rate. 
But, it would be risky and unwise to leave 
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the tax laws unchanged in the hope that 
such a reduction in the rate of inflation will 
occur in the near future. 

It is much better to change the tax laws in 
order to protect the economy in general, and 
the process of capital formation in particu
lar, from the adverse effects ca.used by infla
tion with our current tax laws. 

There are really two separate problems 
with our current tax rules: "the bracket rate" 
effect and the mismeasurement of capital in
come. The bracket rate effect is beginning to 
be generally understood and appreciated by 
the public and the Congress. 

Government is collecting a windfall infla
tion tax. Every time prices go up 10 % , tax 
revenues go up 16%. 

That means our cost-of-living pay in
creases aren't even keeping us abreast of in
flation-because our gains in salary don't 
match our losses in taxes. 

The family earning $20,000 today, which 
is about the median income for the average 
family, will earn $52,000 by the end of the 
decade if their income keeps pace with the 
current rate of inflation. But, because an in
come of $52,000 ha.s pu.shed the family into 
a higher tax bracket, they've actually lost 
a lot of their purchasing power. That family 
will need an income of $68,000 to maintain 
its current purchasing power and pay the 
higher taxes. Government has collected a 
windfall of $16,000. 

The figures on capital gains are just as 
startling. If you bought a house in 1977 for 
$40,000, you would have to receive $400,000 in 
1997 just to break even at the current rate 
of inflation. But, even though you would have 
only broken even, you would lhave a tax lia
b111ty on capital gains of 144,000-regard
less of the fact that the gains are just on 
paper. 

There ls a simple remedy for all of this. We 
automatically adjust the tax rates ea.ch year 
in line with inflation. More specifically, the 
bracket rate effect can be avoided by widen
ing the brackets by the rate of inflation. For 
example, if today the 32 percent bracket be
gins at $20,000 and we have a 7 percent in
flation, the 32 percent tax rate bracket should 
be raised to $21,000. 

For capital gains we can adjust the basis 
of the asset by the increase in Consumer 
Price Index and for depreciation we can in
crease the deduction each year by tlhe in
crease in CPI. These adjustments would elim
inate the problem of paying taxes on phan
tom gains and profits. 

I've introduced the moot comprehensive 
bill in the Senate to index inflation out of 
individual income taxes, corporate taxes, de
preciation and capital gains. It ends govern
ment's inflation windfall. 

Of course, there are some politicians who 
don't want t.o end the inflation windfall. In
flation gives the government more money 
to spend. And, inflation gives Congress a cost
free tax cut every election year. Congress uses 
the phony tax cut to give people back the 
money that inflation took away. 

People are catching on to this deception, 
though. 'I1hey know what inflation does to 
their taxes and what indexing would do. I'm 
optimistic that Congress will get the mes
sage, too. I think there's a good cha.nee that 
a tax indexing bill will pass this year and 
go int.o effect in a year or two. 

In regard t.o depreciation reform I am co
sponsoring a bill which would provide sub
stantially faster depreciation deductions to 
increase cash-flow for expansion and mod
ernization. 

One of the primary reasons for our lagging 
productivity rate ls a la.ck of investment capi
tal for new plants and equipment. We have 
the lowest investment rate of any industrial
ized nation in the world. Faster depreciation 
ls a very efficient method to encourage in
vestment, to increase the supply side of tlhe 
economy and boost productivity. 

The b111 that I a.m cosponsoring will pro
vide faster and simpler depreciation ta.x
deductlons for business: 

Ten-year depreciation would be provided 
for investments in nonresidential struc
tures. 'This compares with depreciation of 
some 20 yea.rs under present law; and 
five-year depredation with a full 10% in
vestment tax credit would be provided for 
investments in new equipment and ma
chinery. This compares to depreciation of 
about 10 years under existing law. The first 
$100,000 of annual investments, certain au
tomobiles and light duty trucks would be 
depreciated over three years and allowed a 
6% investment tax credit. 

In addition to providing faster recovery of 
capital, this proposal offers the added ad
vantage of eliminating 99% of the depre
ciation regulations from the tax code. This 
simplification means that in the future, the 
a vera.ge small businessman will only need to 
refer to one or two pages of regulations for 
the full explanation of eliminating 99 % of 
the law. Eliminating 99% of the depreciation 
regula. tions w111 elimlna. te 99 % of all court 
cases and depreciation audits with the In
ternal Revenue Service for businessmen. 
These businesses will be able to claim all 
depreciation benefits to which they a.re en
titled in a simple fashion. 

The last b111 that I am supporting ls a 
propose.I to treat interest and dividend in
come more equally with earned income for 
tax purposes, thereby encouraging savings 
and economic growth. 

The bill wm provide a. $200 and $400 inter
est and dividend exclusion for single and 
joint returns. This partially compensates for 
the damage inflation has done to interest and 
dividend income fr.om existing savings. 

However, in order to encourage additional 
savings, the tax rate at which additional 
savings income ls taxed must be reduced. 
The b111 equalized tax rates for both earned 
and unearned income at rates ranging from 
14 to 50 percent. This ends the discrimination 
age.inst saving which has been in the code 
since 1969. Currently, ea.med income faces a 
maximum tax rate of 50 percent, while un
earned income faces a top rate of 70 percent. 
The change will raise revenue, because Of a 
sharp drop in tne use of tax shelters as the 
t.op rate is reduced. 

In current law, after exemptions, ea.med 
and unearned income are added together to 
obtain taxable income, stacking one on top 
of the other to reach the higher brackets. 
Under this proposal, each taxpayer would 
compute a tax on earned inoo•me a.lone, and 
on unearned income a.lone, and then add the 
taxes together. In this way, the first dollar 
of ea.ch type of income would start in the 14 
percent bracket. Ea.ch type of income would 
rise up only through as many brackets as its 
own size would warrant; the result would be 
lower tax rates on added income of both 
types. Specifically, the tax rates on additional 
interest and dividends from added savings 
would be in a lower tax bracket than at pres
ent for most taxpayers, resulting in more 
incentive to add to savings. 

All of these tax reforms a.re vitally impor
tant. If we only accept changes in the rate 
of depreciation, we help existing companies 
generate cash for investment. 

But if our reform is complete, we encour
age investment in new companies, in new 
research and development, and in the Con
trol Data Corporation of the 1980s-.some
thing we haven't seen in this community in 
the la.st 25 years of mismanaged national tax 
policy. 

However our tax system may be altered in 
this new decade, it must allow for adequate 
capital formation to provide modern and 
efficient plants and equipment to create jobs, 
increase capacity, and improve productivity. 
Our policies must encourage savings and in
vestment and deemphasize consumption to 
correct the imbalances between the growth 
of supply and demand. We must have the 
fiscal dl..sclpline that wm let us operate the 
government without a deficit for some sus
tained period. 

These are some of the measures that will 
help us determine more clearly not only the 
kind of society we are building but how 
much it will cost and how we can pay :for 
it .• 

LITHUANIAN INDEPENDENCE DAY 
•Mr. DURKIN. Mr. President, in June 
of 1980 the Baltic State of Lithuania 
will mark an anniversary devoid of fes
tive celebrations. The date refiects 40 
repressive years of Lithuanian occupa
tion by Soviet Russia. 

Valiantly struggling to maintain 
Lithuanian heritage and religion against 
Soviet aggression, February 16 is still 
celebrated as Lithuanian Independence 
Day. Between the World Wars, Lithu
ania received a solemn promise from 
the Russians that her independence 
and neutrality would be respected. That 
promise was shattered as Soviet forces 
marched across the border, deposing the 
Lithuanian regime in favor of their own. 

Lithuanian Independence Day is but 
one means of fighting unwanted domi
nation. The spirit of freedom is kept 
alive by courageous Lithuanians who, 
often at great personal risk, refuse to 
be silenced. Americans of Baltic descent 
carry the fiame of hope to fellow coun
trymen through the important activi
ties of Lithuanian clubs and the Lithu
anian National Foundation. 

Today we are once again witnessing 
the Soviets force expansionism on their 
unwilling neighbors-this time invading 
Afghanistan. In protest to Soviet ag
gression and in solidarity with those 
who are committed to freedom and jus
tice, I rise to recognize Lithuanian free
dom-fighters and support their goal of 
independence from an oppressive Rus
sian regime.• 

HOME MORTGAGE ASSISTANCE 
ACT OF 1980 

• Mr. DURKIN. Mr. President, I am 
cosponsoring the Home Mortgage Assist
ance Act of 1980. This measure will pro
vide an important incentive for consum
ers to save which in turn will produce 
the much-needed investment capital for 
our home-building industry. Increased 
savings is essential in our efforts to 
reduce infiation. 

The bill would amend the Internal 
Revenue Code to provide an exclusion 
from gross income for interest and 
dividends earned on savings deposits 
which are used by the savings institu
tion for residential mortgage lending 
purposes. 

This extends the same tax-free treat
ment given municipal bond interest to 
interest earned by savers on depe>sits 
used for residential mortgages. This will 
not only be an incentive to savers but 
also will allow savings institutions to 
pay a reasonable tax-free interest rate 
on their deposits which would be com
petitive to a much higher taxable inter
est rate. This will bring mortgage loans 
back to the 7 to 8 percent range. 

Presently, sky-high mortgage-loan 
interest rates, hovering around 16 per
cent are pricing American families out 
of the housing market and decimating 
the housing and real estate industries. 
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With today's prohibitively high mort
gage rates, fewer than 5 percent of all 
U.S. households can atford a new home 
with an average price tag of $64,000. 
According to the Homebuilders Associa
tion of New Hampshire, over 50 percent 
of the State's builders are out of work 
and that figure is growing daily. And 
realtors are experiencing the highest 
backlog of unsold homes since the crash 
in the real estate market in 1973. 

A significant increase in savings is 
essential to revising our economy and 
the housing and housing-related indus
tries in particular. A return to the 2 
million housing-starts level, which is 
seen as the minimum level needed in 
this country, will put construction 
tradespeople back to work, produce more 
wood more furniture, more household 
gooru;, and, in general, spur productivity. 
Increased capital formation and produc
tivity are the key to reducing inflation. 
And the key to furthering ~apital forma
tion and increasing productivity is to 
increase the amount and the rate of 
savings in this country. 

Currently, our individual savings are 
being eaten away by high inflation and 
high taxes. Americans are encouraged 
t.o spend because they lose money when 
they try to save. We are the only major 
industrial country which does not pro
vide attractive incentives to save, and 
as a result, Americans only save 5.3 per
cent of their disposable income. In con
trast, the British save 13 percent and 
West Germans 15 percent of their dis
posable income. Both of these countries 
encourage savings through their tax 
laws. 

Simply stated, inadequate savings is 
bankrupting our economy. There is no 
loan money available for new-home con
struction or for capital formation by 
small businesses. No new jobs are 
created, productivity declines, and infla
tion continues upward unabated. 

The legislation I am cosponsoring will 
help us t.o halt spiralling inflation and 
rescue our economy. It will: 

Reduce interest rates on residential 
mortgages by up to 40 percent from the 
current market level; 

Provide an adequate supply of money 
for new housing at reasonable rates; 

Eliminate disintermediation from sav
ings deposits used for housing; 

Stabilize the housing industry by in
sulating it from the fluctuations of 
money supply and interest rates result
ing from Federal Reserve Board at
tempts t;o manage inflation by demand 
side economics; 

Reduce inflation by lowering the cost 
of housing and increasing its supply; 

Provide a private sector substitute for 
most of the HUD subsidy programs; and 

Eliminate the need for a regulation 
differential for housing. 

The system would work very simply: A 
savings institution would establish a res
ident.ial mortgage deposit account 
which would be segregated for tax pur
poses. The small saver would then have 
the benefit of choosing between deposit
inig his or her money into a tax-free ac
count where the funds would be used for 
home mortgages or int.o a taxable ac-

count where the funds would be used for 
other commercial investment purposes. 
The individual saver would determine 
which account would yield the highest 
rate of return in light of his or her own 
tax bracket. 

This is a crucial measure which ad
dresses a critical problem, and I urge 
my Senate colleagues to join me in co
sponsoring this bill.• 

THE PROPOSED TAX ON SOCIAL 
SECURITY EARNINGS 

o Mr. DURKIN. Mr. President, I would 
. like to voice my strong opposition to a 
recent recommendation by the Social 
Security Advisory Council to tax social 
security earnings. 

In light of today's energy-fueled, 
double-digit inflation, I find it incon
ceivable that such an ill-advised, unfair 
proposal could even be considered. Our 
older Americans need immediate tax re
lief, not an additional tax burden. 

The social security program was in
stituted over 40 years ago and it is an es
sential measure of economic protection 
for millions of our Nation's senior cit
izens. Under present law, social security 
and railroad retirement benefits are not 
taxable. I firmly believe that they should 
remain free from tax. 

Social security benefits represent long 
years in the labor force. They are hard
earned and well-deserved. To begin tax
ing these benefits would be tantamount 
to changing the rules in the middle of 
the game. This would be extremely un
fair to recipients and workers alike. 

It is also important to note that tax
payers are not allowed to deduct their 
social security contributions while com
puting their tax in their, earning years. 
A tax on social security benefits would 
then in etfect be a form of double taxa
tion. Taxes are objectional enough, but 
double taxation is simply out of the ques
tion. 

Most importantly, however, is that 
this untimely proposal will substantially 
and detrimentally atf ect the millions of 
senior citizens across the land who rely 
heavily on these hard-earned but modest 
benefits. Social security benefits must re
main tax free if our older Americans are 
to survive the ravages of today's energy
fueled inflation. 

Additionally. I want to reiterate my 
longstanding ob,iection to any proposal 
which would reduce social security bene
fits. 

I will continue in mv etf orts to assist 
our Nation's senior citizens and I urge 
my Senate colleagues to join me in op
posing any proposal to tax or reduce so
cial security benefits.• 

ORDER FOR RECESS TODAY UNTIL 
9: 15 A.M. TOMORROW 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that, when the 
Senate completes its business today, it 
stand in recess until the hour of 9: 15 
a.m. tomorrow. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER FOR RECOGNITION OF SEN
ATORS STEVENS, TSONGAS, AND 
EAGLETON TOMORROW 
Mr. ROBERT C. BYRD. Mr. President, 

I ask unanimous consent that, following 
the two leaders or their designees on to
morrow, Messrs. STEVENS, TsONGAS, and 
EAGLETON be recognized, each for not to 
exceed 15 minutes, as in legislative 
session. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

THE CALENDAR 

Mr. ROBERT c. BYRD. Mr. President, 
I ask unanimous consent that the senate 
now proceed, as in legislative session, to 
the consideration of Calendar Order No. 
685. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

IMPROVING AUTOMOBil.JE 
EFFICIENCY 

The bill (S. 2475) to amend title V of 
the Motor Vehicle Information and Cost 
Savings Act, "Improving Automotive Ef
ficiency," to exempt very low-volume au
tomobile manufacturers from certain re
quirements of the act, to encourage in
crease of the domestic value-added con
tent in labor and materials of foreign 
automobiles sold in the United States, to 
extend the time available to all manu
facturers for carry forward or carry back 
of credits earned under the act, and for 
other purposes, was considered, ordered 
to be engrossed for a third reading, read 
the third time, and passed, as follows: 

Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That section 
502(0) of the Motor Vehicle Information and 
Cost Savings Act (15 U.S.C. 2002) is amended 
to read as follows: 

" ( c) The requirements of this section and 
section 505(a) do not apply to a manufac
turer in any year in which it manufactured 
(wh~ther or not in the United States) fewer 
than 10,000 automobiles.". 

SEc. 2. Section 503(b) (1) of the Motor 
Vehicle Information and Cost Savings Act 
( 15 11.S.C. 2003) is amended by adding the 
phrase ", other than a manufacturer whose 
domei:stically manufactured production com
menced after December 22, 1975," following 
the word "manufacturer" in the first sen
tence thereof. 

SF.C. 3. Section 507 of the Motor Vehicle 
Information and Cost Savings Act (15 
u.s.c. 2007) is amended by inserting "(a)" 
after the caption and by adding a new sub
section as follows: 

"(b) Notwithstanding subsection (a), the 
failure of any manufacturer to comply with 
any average fuel economy standard shall not 
be considered unlawful if-

"(1) the manufacturer has already earned 
suffir.ient credits under section 508 to offset 
any penalty under that section, or 

"(2) within 6 months after a manufac
ture1· submits a mid-model year report indi
cating that it wm not meet an applicable 
fuel economy standard, the manufacturer 
submits a plan to the Secretary showing that 
the manufacturer will earn sufficient credits 
under section 508 in subsequent years to 
ofi'set any penalty under that section: Pro
vided, That the manufacturer subsequently 
earns sufficient credits to offset such 
penalty.". 
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SEC. 4. Section 508 of the u:otor Vehicle 

Information and Cost Savings Act (15 U.S.C. 
2008) is amended by-

( a) inserting the words "any of the three" 
before the first occurrence of the word 
"model" in each of the subparagraphs (a) 
(3) (A) (i) (I)' (a) (3) (A) (i) (II)' (a) (3) (B) 
(i) (I), and (a) (3) (B) (i) (II), and by delet
ing t.he word "the" which precedes the first 
occurrence of the word "model" in each of 
these subparagraphs and by adding the letter 
"s" to the word "year" which follows the 
first occurrence of the word "model" in each 
of these subparagraphs; and 

(b) deleting the word "manufacturer" in 
the first sentence of subsection (c) (2) and 
inserting "person" in lieu thereof. 

SEC. 5. Section 503(b) of the Motor Vehicle 
Information and Cost Savings Act (15 U.S.C. 
2003) , as amended by this Act, is further 
amended-

( a) in subparagraph (1) (A) by inserting 
the words "and passenger automobiles which 
comply with the requirements set forth in 
subparagraph (2) (G) of this subsection" 
immediately after "manufactured by such 
manufacturer"; 

(b) in subparagraph (1) (B) by inserting 
the words "and which do not comply with 
the requirements set forth in subparagraph 
(2) (G) of this subsection" immediately 
after "manufactured by such manufactur
er"; and 

(c) by adding the following new subpara
graph at the end of paragraph (2): 

"(G) Commencing with model year 1981, 
and in each model year thereafter, the EPA 
Administrator shall include up to 150,000 
passenger automobiles manufactured by a 
manufacturer, ·other than automobiles that 
are domestically manufactured by such 
manufacturer, in the category established 
for such manufacturer pursuant to subpara
graph (1) (A) of this section if such auto
mobiles and such manufacturer fulfill all of 
the following requirements: 

"(i) at least 50 percent of the cost to 
the manufacturer of such automobiles is 
attributable to value added in the United 
States or Canada.; 

"(11) such automobiles have never pre
viously been domestically manufactured; 

"(111) the manufacture.r submits a. plan, 
acceptable to the Secretary, which sets forth 
a timetable that provides that prior to the 
expiration of the third model year com
mencing after the model year in which the 
Secretary first accepted such plan, such 
automobiles shall be domestically manu
factured; 

"(iv) such automobiles are m~mufactured 
prior to the expiration of the third model 
year commencing after the model year in 
which the Secretary first accepted such plan; 

"(v) such manufacturer has never pre
viously submitted another plan, accepted by 
the Secretary, for the consideration of any 
automobile pursuant to this subparagraph 
and 

"(vi) any automobile, the assembly of 
which is completed in Canada, is impo,rted 
into the United States no later than 30 days 
following the end of the model year.". 

Mr. ROBERT C. BYRD. Mr. President, 
I move to reconsider the vote by which 
the bill passed. 

Mr. STEVENS. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

EXTENSION OF TIME TO REPORT A 
BILL 

Mr. ROBERT c. BYRD. Mr. President, 
I ask unanimous consent that the Com
mittee on Environment and Public 
Works have 10 additional days in which 
to report S. 2163. 

Mr. STEVENS. There is no objection. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 

ORDER OF BUSINESS 
Mr. ROBERT C. BYRD. Mr. Presi

dent, under the order, the Senate· will 
automatically resume consideration of 
the pending nomination at the conclu
sion of the three orders entered into 
previously, am I correct? 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. ROBERT c. BYRD. I thank the 
Chair. 

Mr. President, I ask unanimous con
sent to proceed for 1 minute on a matter 
as in legislative session. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

TRIBUTE TO HARLEY 0. STAGGERS 
Mr. ROBERT C. BYRD. Mr. President, 

after 32 years in Congress, Representa
tive HARLEY STAGGERS has recently an
nounced his impending retirement. His 
distinguished record as a Representative 
from West Virginia and as chairman of 
the Interstate and Foreign Commerce 
Oommittee can be described by the sim
ple words "serve the people." Because 
these words have been at the heart of 
HARLEY'S 16 terms in the House of 
Re!)resentatives. 

HARLEY'S career is full of achieve
ments-monumental public health legis
lation; railroad retirement legislation; 
transportation; energy; c·ommunica
tions; and veterans' legislation bears his 

name. These accomplishments come as 
a result of HARLEY'S patience and per
sistence, for which the people of West 
Virginia have faithfully returned him to 
office. 

In the wake of HARLEY'S retirement, 
varied expressions of tribute have come 
from the citizens of West Virginia as 
well as from his colleagues in the Con
gress. 

I ask unanimous consent that one of 
those tributes-by the Disabled Ameri
can Veterans, Corricks Ford Chapter 
No. 40, West Virginia-be printed in the 
RECORD at this time. 

There being no objection, the tribute 
was ordered to be printed in the RECORD, 
as follows: 

DISABLED AMERICAN VETERANS 
CORRICK FORD CHAPTER No. 40, 

Parsons, w. Va., March 4, 1980. 
Hon. ROBERT c. BYRD, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR BYRD: Be it resolved: At a 
soe::ial meeting of the Disabled American 
Veterans, Corricks Ford Chapter No. 40, Par
sons, West Virginia, held on 29th of Feb
ruary, 1980, the following resolution was 
adopted: 

Whereas, Honorable Senator Randolph and 
Honorable Senator Byrd appear before the 
House of Representatives and Senate floor. 

wi--ereas, in honor of Harley O. Staggers, 
House of Representatives, 2ndi District of 
west Virginia, a pro:::lamation be declared 
for all to hear in these United States. 

Whereas, make it loud and clear, as vet
erans we will lose a great man. We pray that 
he will have the best of health. The veterans 
appreciate the work he has done. 

Whereas, we want it to go on record dn 
Washington, D.C., for all the school children 
to read and see, in our nation, that we do 
have honest ueo'"lle in government in this 
troubled world from the little but mighty 
state of West Virginia. 

Whereas, Honorable Harley O. Staggers, 
as veterans we salute you, God Bless You. 

Yours in Commandership, 
JOHN A. SYRIAN, 

Commander, Chapter No. 40. 

RECESS TO 9: 15 A.M. TOMORROW 
Mr. ROBERT C. BYRD. Mr. Presi

dent, if there be no further business to 
come before the Senate, I move, in ac
cordance with the order previously en
tered, that the Senate stand in recess 
until 9: 15 a .m. tomorrow. 

The motion was agreed to; and at 
6: 20 p.m., the Senate, in executive ses
sion, recessed until tomorrow, Thurs
day, April 17, 1980, at 9:15 a.m. 
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